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Chapter 106. Agriculture. 


Art. 1. Department of Agriculture. 
- Part 1. Board of Agriculture. 


Sec. 

106-1. Constitutional provision. 

106-2. Department of agriculture, immigration, 
and statistics established; board of agri- 
culture, membership, terms of office, 
CtGae 

106-3. Compensation of members. 

106-4. Meetings of board. 

106-5. Executive committee and finance commit- 
ECG: 

106-6. Moneys received to be paid into state 

: treasury. 

106-7. Power of board. 

106-8. May require bonds of officers. 

106-9. Annual report. 

Part 2. Commissioner of Agriculture. 

106-10. Election; term; vacancy. 

106-11. Salary of commissioner of agriculture. 

106-12. To appoint secretary and other officials. 

106-13. To investigate purchases, sources, and 
manufacture of fertilizer. 

106-14. To establish regulations for transporta- 


tion of livestock. 


Part 3. Powers and Duties of Department 


and Board. 

106-15. Agricultural experiment station and 
branch stations. 

106-16. Sale and conveyance of test farms; use of 
proceeds. 

106-17. Acquisition of test farm. 

106-18. Peanut Test Farm. 

106-19. State chemist; duties of office. 

106-20. Inoculating culture for leguminous crops. 

106-21. Timber conditions to be investigated and 
reported. 

106-22. Joint duties of commissioner and board. 


Part 4. Codperation of Federal and State 
Governments in Agricultural Work. 


106-23. Legislative assent to Adams act for ex- 


periment station. 


Part 5. Codperation between Department and 
United States Department of Agri- 
culture, and County Commis- 


sioners. 
106-24. Collection and publication of information 
relating to agriculture; cooperation. 
106-25. Department to furnish report books or 
forms. for procuring and tabulating in- 
formation; duties of tax supervisors 
and list takers; information confidential. 
106-26. Compensation of list takers; examination 
of report books, etc., by department of 
agriculture. 
Art. 2. North Carolina Fertilizer Law of 
1933. 
106-27. Title. 
106-28. Enforcing official. 
106-29. Definitions. 
106-30. Registration. 
106-31. Marking. 
Use of the term “high grade.” 


106-32. 


Sec. 


106-33. 
106-34. 
106-35. 


106-36. 
106-37. 
106-38. 
106-39. 
106-40. 


106-41, 
106-42. 


106-43. 
106-44. 
106-45. 
106-46. 
106-47. 
106-48. 
106-49. 


106-50. 


106-51. 


106-52. 
106-53. 
106-54. 
106-55. 
106-56. 


106-57. 
106-58. 


106-59. 
106-60. 


“106-61. 


106-62. 
106-63. 
106-64. 
106-65. 


Tonnage tax. 

Inspection. 

Official sample, liability for deficiency or 
damage. 

Samples by purchaser or consumer. 

Chemical analyses. 

Plant food deficiency. 

Commercial value. 

Minimum plant food content; branding of 
low grade fertilizers. 

Injurious fillers. 

Materials containing 
food. 

Deception and fraud. 

Sales of materials to consumers. 

Reports of shipments. 

Publications. 

Regulations. 

Misdemeanors. 

Penalties for unauthorized sale, sale with- 
out tax tags, and misuse of tax tags. 
Sales and exchanges between manufac- 

turers, etc. 


unavailable plant 


Art. 3. Fertilizer Laboratories. 


Certification of fertilizer laboratories. 


Art. 4. Insecticides and Fungicides. 


Rules and standards. 

Registration. 

Labels to be affixed. 

Refusal and cancellation of registration. 

Registration fee; expiration of registra- 
tion certificate; renewal. 
‘Certificates entitling manufacturers or 
distributors to sell; unlawful sale, etc. 
Requirement of identifying color or me- 
dium. 

Statement mailed; what shown. 

Entrance for inspection or 
analysis. 

Use of stamp a second time; adulterated. 
and misbranded articles; injunction. 

Seizure of articles. 

Copy of analysis in evidence. 

Articles in transit. 

Violation of article. 


sampling; 


Art. 5. Seed Cotton and Peanuts. 


Sale of seed cotton or peanuts. 
Traveling seed-cotton buyers must re- 
port; failure a misdemeanor. 


Art. 6. Cotton-Seed Meal. 


Cotton-seed meal defined; inspection tax. 

Bags to be branded with specified partic- 
ulars. 

Grades and standards established. 

Rules to enforce statute; misdemeanor. 

Sales without tag; misuse of tag; penalty; 
forfeiture. 

Sales contrary to article a misdemeanor. 

Forfeiture for unauthorized sale; release 
from forfeiture. 

Method of seizure and sale on forfeiture. 

Collection and analysis of samples. 


CHAPTER 106. AGRICULTURE 


Sec. 
106-77. Sales below guaranteed quality; duties of 
commissioner. 
106-78. Adulteration prohibited. 
Art. 7. Pulverized Limestone and Marl. 
106-79. Board of agriculture authorized to make 
and sell lime to farmers. 
106-80. Convict labor authorized. 
Art. 8. Sale, etc., of Agricultural 
Liming Material, etc. 
106-81. Regulation of sale, etc., of agricultural 
liming material, etc. 
106-82. Registration of brands by manufacturers 
and vendors. 
106-83. Labeling. 
106-84. Registration and tonnage fees; tags show- 
ing payment; license certificates. 
106-85. Report of sales. ; 
106-86. Administration; inspections, sampling and 
analysis. 
106-87. Deficiencies; refunds to consumers. 
106-88. Violations and penalties. 
106-89. Certified analysis as evidence. 
106-90. Revocation of een seizure of mate- 
rials. 
106-91. Regulations and standards. 
106-92. Construction of article. 
Art. 9. Commercial Feeding Stuffs. 
106-93. Packages to be marked with. statement 
of specified particulars, 
106-94. Weight of packages prescribed. 
106-95. “Concentrated commercial feeding stuffs” 
defined. 
106-96. Copy of statement and sample filed for 
registration. 
106-97. Agent released by statement of manufac- 
turer. 
106-97.1. Registrants required to furnish commis- 
sioner with statement of tonnage sold 
: in this state. 
106-98. Power to refuse or to cancel registration. 
- 106-99. Inspection tax on feeding stuffs; tax tags. 
106-100. Sale unauthorized by article or below 
grade; forfeiture; release from forfei- 
ture. 
106-101. Method of seizure and sale on forfeiture. 
106-102. Collection and analysis of sample. 
106-102.1. Misbranding; penalty; payable to pur- 
chaser; value of feed; deficiencies of 
weight. 
106-103. Rules and standards to enforce article. 
106-104. Sales without tag; misuse of tag; counter- 
feiting tag. 
106-105. Refusal to comply with the article or 
hindering its enforcement. 
106-106. Violation of article a misdemeanor. 
106-107. Notice of charges to accused; hearing be- 
fore commissioner. 
106-108. Commissioner to certify solicitor and fur- 
nish analysis. 
106-109. Solicitor to prosecute violations. 
106-110. Certificate of analyst as evidence. 
Art. 10. Mixed Feed Oats. 
106-111. Unlawful to sell mixed feed oats unless 


ground. 


Sec. 


106-112. 
106-115 
106-114. 


106-115. 
106-116. 
106-117. 


106-118. 
106-119. 


Art. 11. Stock and Poultry Tonics. 


Application and affidavit for registration. 

Registration fee. 

Sale of unregistered 
meanor. 

Notice of violation charged; hearing be- 
fore commissioner. 

Issuance of “stop sale” 
missioners; confiscation 
products. ‘ 

Prosecution of violations. 

Certificate of analyst as evidence. 

Purpose of article. 


tonics a misde- 


orders by com- 
or sale of 


Art. 12. Food, Drugs and Cosmetics. 


106-120. 
106-121. 
106-122. 
106-123. 
106-124. 
106-125. 


106-126. 
106-127. 


106-128. 


106-129. 
106-130. 
106-131. 


106-182. 


106-133. 
106-134. 
106-135. 
106-136. 
106-137. 
106-138. 
106-139. 
106-140. 


106-141. 
106-142. 


106-143. 
106-144. 
106-145. 


106-146. 
106-147. 
106-148. 


106-149. 
106-150. 
106-151, 
106-152 

106-153. 
106-154 

106-155. 
106-156. 
106-157. 


106-158. 
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Title of article. 

Definitions. 

Certain acts prohibited. 

Injunctions restraining violations. 

Violations made misdemeanor. 

Detention of product or article suspected 
of being adulterated or misbranded. 

Prosecutions of violations. 

Report of minor violations in discretion 
of commissioner. 

Establishment of reasonable standards of 
quality by board of agriculture. 

Foods deemed to be adulterated. 

Foods deemed misbranded. 

Permits governing manufacture of food 
subject to contamination with micro- 
organisms. 

Regulations by board of agriculture as to 
use of deleterious substances. 

Drugs deemed -to be adulterated. 

Drugs deemed misbranded. 

Regulations for sale of new drugs. 

Cosmetics deemed adulterated. 

Cosmetics deemed misbranded. 

False advertising. 

Regulations by board of agriculture. 
Further powers of commissioner of agri- 
culture for enforcement of article. 

Appointment of inspectors. 

Publication of reports of judgments, 
CEees merc: 

Article construed supplementary. 

Exemptions. 

Effective date. 


Art. 18. Canned Dog Foods. 


Labelling of canned dog food required. 

“Canned dog food” defined. 

Registration of copies of labels with com- 
missioner of agriculture. 

Power of commissioner of agriculture to 
refuse or revoke registration upon fail- 
ure to comply with regulations. 

Annual registration fee; tax stamps. 

Samples for analysis. 

Adoption of standards, etc. 

Confiscation and sale by commissioner of 
agriculture in event of violation. 

Failure to use tax stamps or improper 
use of stamps. 

Failure to comply with requirements. 

Violations made misdemeanor. 

Notification by commissioner as to vio- 
lations. 

Prosecution of violations. 


de- 


CHAPTER 106. AGRICULTURE 


Art. 14. State Inspection of Slaughter- 


Sec. 
106-159. 
106-160. 


106-161. 
106-162. 
106-163. 
106-164. 


106-165. 
106-166. 


106-167. 


106-168. 


houses. 


Application for permit. 

Investigation of sanitary conditions; is- 
suance of permit. 

Municipalities, inspection of meats. 

Fees for inspection. 

Inspection conducted by veterinarian. 

Number of permit to identify meats; rev- 
ocation of permit. 

Carcasses marked when inspected. 

Rules and regulations for inspection; 
power of commissioner. 

Failure of butchers to keep record mis- 
demeanor. 

Local: Sales of calves for veal. 


Art. 15. Inspection of Meat and Meat Prod- 


106-169. 
106-170. 
106-171. 
106-172. 


106-173. 


ucts by Counties and Cities. 


Inspection; meat stamped as approved or 
condemned. 

Fees for inspection. 

Veterinary not available; who to inspect. 

Collection of fees; remuneration of in- 


spector. 
Slaughterhouses, etc., under federal in- 
spection, exempt from provisions of 


state inspection laws. 


Art. 16. Bottling Plants for Soft Drinks. 


106-174. 


106-175. 
106-176. 


106-177. 
106-178. 
106-179 

106-180. 
106-181. 
106-182. 


106-183. 
106-184. 


Specifications of places of manufacture 
and sale. 
Soft drink defined. 


Establishment and equipment kept clean;: 


containers sterilized. 


Protection from contamination. 

Refuse removed daily. 

Syrup room screened. 

Washroom and toilet. 

Use of deleterious substances prohibited. 

Enforcement by commissioner of agricul- 
ture; inspectors; obstruction a misde- 
meanor. 


Violation of article a misdemeanor. 
Bottler’s inspection fee. 


Art. 17. Marketing and Branding Farm 


106-185 


106-186. 
106-187. 


106-188. 
106-189, 
106-190. 
106-191. 
106-192. 


106-193. 


106-194. 


106-195. 
106-196. 


Products. 


Establishment of standard packages, etc., 
authorized. 

Power to employ agents and assistants. 

Board of agriculture to investigate mar- 
keting of farm products. 


Promulgation of standards for recepta- 
cles, etc. 


Sale and receptacles of standardized prod- 
ucts must conform to requirements. 
Inspectors or graders authorized; revo- 
cation of license. 

Appeal from classification, 

Certificate of grade prima facie evidence. 

Unwholesome products not classified; 
health officer notified. 

Inspection and sampling of farm products 
authorized. 

Rules and regulations; how prescribed. 

Violation of article or regulations a mis- 
demeanor. : 


Art. 18. Shipper’s Namé on Receptacles. 


Sec. 


106-197. 


Art. 


106-198. 
106-199. 
106-200. 
106-201. 


106-202. 


Shipping fruit or vegetables not having 
growers or shipper’s name stamped 
on receptacle a misdemeanor. 


19. Trademark for Standardized Farm 
Products. 


Adoption, design and copyright of trade- 
mark, etc. 

Regulation of use of trademark. 

License for use of trademark. 

Licensing of providers of approved de- 
signs; furnishing list of growers, etc. 

Violation made misdemeanor. 


Art. 20. Standard Weight of Flour and Meal. 


106-203. 
106-204. 


106-205. 
106-206. 


106-207. 
106-208. 


106-209. 
Art. 21. Artificially Bleached Flour. 
106-210. 


106-211. 
106-212. 


106-213. 
106-214. 
106-215. 
106-216. 
106-217. 


106-218. 
106-219. 


106-220 
106-221. 
106-222. 


106-223. 
106-224. 
106-225 

106-226. 


106-227. 


106-228. 
106-229. 
106-230. 
106-231. 
106-232. 


106-233. 
106-234. 
106-235 
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Standard-weight packages for corn prod- 
ucts; violation a misdemeanor. 

Flour to be sold in standard-weight and 
stamped packages. 

Inspections to enforce article. 

Commissioner to notify solicitor of vio- 
lations and certify facts. 

Violation of article a misdemeanor. 

Forfeiture for unauthorized sale; release 
from forfeiture. ; 

Rules to enforce article. 


Collection and analysis of samples; pub- 
lication of results. 

Entry to secure samples. 

Commissioner to notify solicitor of viola- 
tions and certify facts. 

Label for artificially bleached flour. 

Statement required to be filed before sale. 

Inspection fee for registering brands. 

Violation of article a misdemeanor. 

Forfeiture for unauthorized sale; release 
from forfeiture. 

Seller to furnish samples on payment. 

Refusing samples or obstructing article a 
misdemeanor. 


Art. 22. Inspection of Bakeries. 


Sanitary condition of rooms; drainage; 
toilets. 

Tables, shelves, and implements; refuse; 

’ sleeping rooms. 

Employees; sitting or lying on tables; 
cleanliness. 

Use of tobacco. 

Ingredients and materials. 

Adulterants; stale products; infections. 

Department of agriculture to enforce law; 
examination of plant and products. 

Closing of plant; report of violation of 
article to solicitor. 

Regulations; establishment; violation. 

Inspection fee. 

Violation of article a misdemeanor. 

Inspectors. 

Article supplemental to municipal ordi- 
nances. 


Art. 23. Oleomargarine. 
Definitions. 
Sale of colored oleomargarine prohibited. 


License to sell uncolored oleomargarine. 
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Sec. 

106-236. Display of signs. 

106-237. Article enforced by Commissioner of 
Agriculture. 

106-238. Penalties. 


Art. 24. Excise Tax on Certain 
Oleomargarines. 


106-239. Tax imposed; rules and regulations; pen- 
alties; disposition of proceeds. 


Art. 25. Sale of Eggs. 
106-240. Regulation of marketing and branding of 


eggs. 

106-241. Containers of cold storage eggs required 
to be labeled as such. 

106-242. Restaurant, etc., menu or card required 
to show cold storage eggs. 

106-243. Labelling of invoices. 

106-244. Examination of eggs by commissioner of 
agriculture, etc., authorized. 

106-245. Violations: made misdenteanon 


Art. 26. Inspection of Ice Cream Plants, 
Creameries, and Cheese Factories. 


106-246. Cleanliness and sanitation enjoined; wash 
rooms and toilets, living and sleeping 
rooms; animals. 

106-247. Cleaning and sterilization of vessels and 
utensils. 


106-248. Purity of products. 
106-249, Receivers of products to pst utensils 
before return. 


106-250. Correct tests of butter fat; tests by board 
of agriculture. 

106-251. Department of agriculture to enforce law; 
examinations. 


106-252. Closure of plants for violation of article; 
certificate to solicitor of district. 

106-253. Standards of purity and sanitation. 

106-254. Inspection fees; wholesalers; retailers and 
cheese factories. 

106-255. Violation of article a misdemeanor; pun- 
ishment. 


Art. 27. Records of Purchases of Milk 
Products. 


106-256. Annual reports to dairy division by 
creameries, milk distributing plants, etc. 

106-257. Records of purchases of cream. 

106-258. Individual plant records treated as con- 
fidential. 

106-259. Failure to comply with provisions of arti- 
cle made misdemeanor. 


Art. 28. Records and Reports of Milk 
Distributors and Processors. 


106-260. “Milk” defined. 

106-261. Reports to commissioner of agriculture 
as to milk purchased and sold. 

106-262. Powers of commissioner of agriculture. 

106-263. Distribution of milk in classification 
higher than that in which purchased. 

106-264. Inspections and investigations by com- 
missioner. 


106-265. Failure to file reports, etc., made un- 
lawful. 
106-266. Violation made misdemeanor. 


Art. 29. Inspecting, Grading, and Testing 
aac Milk and Dairy Products. 


. 4 . . 
106-267. Inspecting, grading, and _ testing milk 
products by department of agriculture. 

106-268. Misbranding milk or cream prohibited. 


Art. 30. Farm Crop Seed Improvement 


Division. 
106-269. Creation and purpose; election of direc- 
tor. 
106-270. State board of farm crop seed improve- 
ment. 


106-271. Powers of board. | 

106-272. Co-operation of other departments with 
board; rules and regulations; fees for 
certification. 

106-273. North Carolina Crop Improvement As-’ 

_ sociation. 

106-274. Certification of crop seeds. 

106-275. False certification of pure-bred crop seeds 
made misdemeanor. 

106-276. Supervision of certification of crop seeds. 


Art. 31. North Carolina Seed Law. 


106-277. Short title. 

106-278. Administration. 

106-279. Definitions. 

106-280. Attachment of seed analysis tags to con- 
tainers of seeds for sale; information 
required on tags. 

106-281. Prohibited acts. 

106-282. Authority of commissioner and his agents. 

106-283. Sources of funds for expenses; licensing 
of seed dealers; inspection stamps. 

106-284. Violations made misdemeanor; prosecu- 
tions; release of seeds after compliance. 


Art. 32. Linseed Oil. 


106-285. Inspection and analysis authorized. 

106-286. “Raw” and “boiled” linseed oil defined. 

106-287. “Adulterated” linseed oil defined. 

106-288. Sale of prohibited products; statement re- 
quired of dealer. 

106-289. Drying agents; label to state name and 


percentage. 

106-290. Compounds, imitations, and substitutes 
regulated. 

106-291. Containers to be marked with specified 
particulars. 


106-292. Entry for samples authorized. 

106-293. Refusing samples or obstructing article 
forbidden. 

106-294. Violations of article a misdemeanor. 

106-295. Forfeiture for unauthorized offer; dis- 
posal of proceeds. 

106-296. Commissioner to notify solicitor of viola- 
tions and certify facts. A 

106-297. Solicitor to prosecute. 

106-298. Inspection tax. 

106-299. Tax tags. 

106-300. Refilling containers and misuse of tags 
prohibited. 

106-301. Rules to enforce article; misdemeanor. 

106-302. Dealer released by guaranty of whole- 
saler. 


Art. 338. Adulterated Turpentine. - 


106-303. Sale of adulterated turpentine misde- 
meanor. 
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Art. 34. Animal Diseases, 


Part 1. Quarantine and Miscellaneous 
Provisions, 


Sec. 

106-304. Proclamation of live-stock quarantine. 

106-305. Proclamation of infected feedstuff quar- 
antine. 

106-306. Rules to enforce quarantine. 

106-307. Violation of proclamation or rules. 

106-307.1. Serums, vaccines, efc., for control of 
animal diseases. 

106-307.2. Reports of infectious disease 
stock to state veterinarian. 

106-307.3. Quarantine of infected or 
livestock. ; 

106-307.4. Livestock brought into state. 

106-307.5. Appropriations for control of hog chol- 
Cra, etc: 

106.307.6. Violation made misdemeanor. 


Part 2. Foot and Mouth Disease. 


Appropriation to combat the disease. 
Disposition of surplus funds. 


Part 3.) Flos Cholera. 


Burial of hogs dying natural death re- 
quired. 
Hogs affected with cholera to be segre- 

gated and confined. 

Shipping hogs from cholera-infected ter- 
ritory. 

Price of serum to be fixed. 

Manufacture and use of serum and virus 
restricted. 

Written permit from state. veterinarian 
for sale, use or distribution of hog chol- 
era virus, etc. 

Counties authorized to purchase and sup- 
ply serum. 

Regulation of transportation or importa- 
tion of hogs into state. 

Veterinarian’s certificate subject to in- 
spection by police officers, etc. 

Burial of hogs dying in transit. 

Duty of county commissioners to provide 
for inspections. 

Violation of sections 106-317 to 106-322 
made misdemeanor. 

Effect of sections 106-317 to 106-322. 


Part 4. Compensation for Killing 
Diseased Animals. 


State to pay part of value of animals 
killed on account of disease. 

Appraisal of cattle affected with Bang’s 
disease and tuberculosis. 

Appraisal of animals affected with glan- 

. ders; report. 

Report of appraisal of cattle affected with 
Bang’s disease and tuberculosis to state 
veterinarian; contents. 

Marketing of cattle affected with Bang’s 
disease and tuberculosis. 

Report on salvage. 

Compensation when killing ordered. 

Ownership of destroyed animals; 
standing liens. 

State not to pay for feed of animals or- 
dered killed. 

Disinfection of stockyards by owners. 

Payments made only on certain condi- 
tions. 


in live- 


inoculated 


- 106-308. 
106-309. 


106-310. 
106-311. 
106-312. 


106-313. 
106-314. 


106-315. 


106-316. 
106-317. 
106-318. 


106-319. 
106-320. 


106-321. 


106-322. 


106-323. 
106-324. 
106-325: 


106-326. 


106-327. 


106-328. 
106-329. 
106-330. out- 
106-331. 


106-332. 
106-333. 


Sec. 
106-334. 


106-335. 


106-336. 
106-337. 


106-338. 


106-339. 
106-340. 


106-341. 


106-342. 


106-343. 


106-344, 


106-345. 
106-346. 


106-347. 
106-348. 
106-349. 
106-350. 


106-351. 
106-352, 


106-353. 
106-354. 


106-355. 
106-356. 


106-357. 
106-358. 


106-359. 
106-360. 
106-361. 


106-362. 
106-363. 


106-364. 
106-365. 
106-366. 


106-367. 
106-368. 


106-369. 
106-370. 


106-371. 


106-372. 
106-373. 
106-374. 


106-375. 
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Owner’s claim for indemnity supported 
by reports. 

State veterinarian to carry out provisions 
of article; how moneys paid out. 


Part 5. Tuberculosis. 


Animals reacting to tuberculin test. 
Animals to be branded. 


Quarantine; removal or sale; sale and 
use of milk. 

Seller liable in civil action. 

Responsibility of owner of premises 


where sale is made. 

Sale of tuberculin. 

Notice to owner of suspected animals; 
quarantine. 

Appropriations by counties; elections. 

Petition for election if commissioners re- 
fuse codperation; order; effect. 

Importation of cattle. 

Amount of appropriation. 


Qualified veterinarian. 


Rules and regulations. 
Violation of law a misdemeanor. 
Sale of affected animals a felony. 


Part 6. Cattle Tick. 


Systematic dipping of cattle or horses. 

Counties not embraced in quarantine 
zones. 

Dipping vats; counties to provide; cost. 

Local state inspectors; commissioning as 
quarantine inspectors; salaries, etc. 

Enforcement of compliance with law. 

Owners of stock to have same dipped; 
supervision of dipping; dipping period. 

Service of notice. 

Cattle placed in quarantine; dipping at 
expense of owner. 

Expense of dipping as lien on animals; 
enforcement of lien. 

Duty of sheriff. 

Rules and regulations. 

Penalty for violation. 

Damaging dipping vats a felony. 


Part 7. Rabies. 


Definitions. 

Annual vaccination of all dogs. 

Appointment and qualifications of rabies 
inspectors; preference to veterinarians. 

Time of vaccination. 

Publication of notice of date of vaccina- 
tion; duty of owner. 

Vaccine and cost; metal tag to be worn 
by dog; certificate of vaccination. 

Notice to sheriff of each county and his 
duty to assist. 

Canvass of dogs not wearing metal tags; 
notice to owners to have dogs vacci- 
nated; killing of ownerless dogs. 

Fee for vaccination; dog tax credit; pen- 
alty for late vaccination. 

Vaccination of dogs after annual vaccina- 
tion period. 

Vaccination and confinement 
brought into state. 

Quarantine of districts 
rabies. 


of dogs 


infected with 
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106-376. Killing stray dogs in quarantine districts. 
377. Infected dogs to be killed; protection of 
dogs vaccinated. 

106-378. Confinement of suspected dogs. 

106-379. Dogs having rabies to be killed; heads 

ordered to a laboratory. 

106-380. Notice to county health officer and rabies 
inspector when person bitten; confine- 
ment of dog. 

106-381. Confinement or leashing of vicious dogs. 

106-382. Administration of law in cities and larger 
towns; cooperation with sheriffs. 

106-383. Regulation of content of vaccine; doses. 

106-384. Law declared additional to other laws on 
subject. 

106-385. Violation made misdemeanor. 

106-386. Present dog tax limited. 

106-387. Disposition of funds. 


Part 8. Bang’s Disease. 


106-388. Animals affected with, or exposed to 
Bang’s disease, declared subject to 
quarantine, etc. 

106-389. “Bang’s disease” defined; co-operation 
with federal department of agriculture. 

106-390. Blood samples; diseased animals to be 
branded and quarantined; sale, etc. 

106-391. Civil liability of vendors. 

106-392. Sales by non-residents. 

106-393. Duties of state veterinarian; quarantine 
for failure to comply with recommenda- 
tions. 

106-394. Co-operation of county boards of com- 
missioners. 

106-395. Compulsory testing. 

106-396. “Qualified veterinarian” defined. 

106-397. Authority to promulgate and _ enforce 
rules and regulations. 

106-398. Violation made misdemeanor. 

106-399. Punishment for sales of animals known 
to be infected. 


Part 9. Control of Livestock Diseases. 


106-400. Permit from state veterinarian for sale, 
transportation, etc., of animals affected 
with disease. 

106-401. Notice of quarantine; removal of quaran- 
tine. 

106-402. Confinement and isolation of diseased 
animals required. 

106-403. Disposition of dead animals and fowls. 

106-404. Animals affected with glanders to be 
killed. 

106-405. Violation made misdemeanor. 


Art. 35. Public Livestock Markets. 


106-406. Permits for public livestock markets; re- 
straining order for certain violations. 

106-407. Bonds required of operators; exemptions 
as to permits and health requirements. 

106-408. Marketing facilities prescribed; records 
of purchases and sales. 

106-409. Health certificates for cattle removed for 
nonslaughter purposes; identification; 
information form; bill of sale. 

106-410. Health certificates for swine removed for 
nonslaughter purposes; identification; 
information form; bill of sale. 

106-411. Regulation of use of livestock removed 
from market. 


Sec. 


106-412. 


106-413. 


106-414. 


106-415. 


106-416. 
106-417. 


106-418. 


106-419. 
106-420. 


106-421. 


106-422 
106-423. 


106-424. 
106-425. 


106-426. 


106-427. 


106-428. 


106-429. 


Admission of animals to market; quaran- 
tine of diseased animals; sale prohib- 
ited; regulation of trucks, etc. 

Sale, etc., of certain diseased animals pro- 
hibited; application of article; sales by 
farmers. 

Transportation, sale, etc., of diseased live- 
stock; burden of proving health. 

Fees for permits; term of permits; cost 
of tests, serums, etc. 

Rules and regulations. 

Violation made misdemeanor; responsi- 
bility for health, etc., of animals. 

Exemption from health provisions. 


Art. 36. Crop Pests. 


Crop pest commission. 

Powers and duties of commission; estab- 
lish regulations. 

Crop pests declared nuisance; method of 
abatement. 

Right to enter and inspect premises. 

Preventing inspection or hindering execu- 
tion of article a misdemeanor. 


Art. 37. Cotton Grading. 


Federal standards recognized. 

Duplicates of federal samples may be 
used. 

Expert graders to be employed; codpera- 
tion with United States Department of 
Agriculture. 

County commissioners to cooperate. 

Grading done at owner’s request; grades 
as evidence. 

Grader’s certificate admissible as evidence. 


Art. 38. Marketing Cotton and Other 


106-430. 
106-431. 


106-432 
106-433. 
106-434, 
106-435. 
106-436 


106-437. 
106-438. 


106-439. 


106-440 


106-441. 


106-442. 


106-443. 


106-444. 


106-445. 
106-446. 
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Agricultural Commodities. 


Purpose of law. 

Definition of “other agricultural com- 
modities.” 

Board of agriculture administers law, 
makes ‘rules, appoints superintendent. 

Employment of officers and assistants. 

Bonds of superintendent and employees. 

Fund for support of system; collection 
and investment. 

Registration of gins; gin records and re- 
ports; payment of tax. 

Qualifications of warehouse manager. 

Warehouse superintendent to accept fed- 
eral standards. 

Duties of superintendent; manner of op- 
erating warehouse system. 

Power of superintendent to sue or to be 
sued; liability for tort. 

Grading and weighing of products; ne- 
gotiable receipts; authentication of re- 
ceipts. 

Transfer of receipt; issuance and effect 
of receipt. 

Issuance of false receipt a felony; pun- 
ishment. 

Delivery of cotton without receipt or fail- 
ure to cancel receipt. 

Rules for issuance of duplicate receipts. 

State not liable on warehouse debts; tax 
on cotton continued if losses sustained. 


Sec. 


106-447. 


106-448. 


106-449. 
106-450. 


106-451. 


106-455. 


106-456. 
106-457. 


106-458. 


106-459 
106-460. 


106-461. 
106-462. 


106-463. 


106-464. 
106-465. 


106-466 


106-467 


106-468 


106-469 
106-470 
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Insurance of cotton; premiums; lien for 
insurance and storage charges. 

Superintendent to negotiate loans on re- 
ceipts and sell cotton for owners. 

Construction of the 1941 amendment. 

Compliance with United States ware- 
house law. ; 

Numbering of cotton bales by public gin- 
neries; public gin defined. 


Art. 39. Leaf Tobacco Warehouses. 


106-452. 
106-453. 
106-454. 


Maximum warehouse charges. 

Oath of tobacco weigher. 

Warehouse proprietor to render bill of 
charges; penalty. 

Tobacco purchases to be paid for by cash 
or check to order. 


Art. 40. Leaf Tobacco Sales. 


Accounts of warehouse sales required. 

Monthly reports to commissioner; results 
classified. 

Commissioner to keep record and publish 
in bulletin: 

Penalty for failure to report sales. 

Commissioner to publish failure; certifi- 
cate as evidence. 

Nested, shingled or overhung tobacco. 

Sale under name other than that of true 
owner prohibited. 

Allowance for weight of baskets 
trucks. 

Violation made misdemeanor. 

Organization and membership of tobacco 
boards of trade; rules and regulations; 
price fixing prohibited. 


and 


Art. 41. Dealers in Scrap Tobacco. 


Application for license; amount of tax; 
exceptions. 

Report to commissioner of agriculture 
each month. 

Display of license; no fixed place of busi- 
ness; agents, etc.; licensing of process- 
ors, redriers, etc. 

Violation made misdemeanor. 

Exemptions. 


Art. 42. Production, Sale, Marketing and 


106-471 
106-472 


106-473 


106-474. 


106-475 


106-476 


. 


Distribution of Tobacco. 


Definitions. 
North Carolina tobacco commission cre- 


ated; members; county and _ district 
committee-men; vacancies; compensa- 
tion. 


Compacts with governors of other states; 
referendum on question of enforcement. 

Coodperation with other states and secre- 
tary of agriculture in making determi- 
nations. 


Tobacco acreage and marketing quotas 
for each farm. 

Notification of quotas established and ad- 
justments; marketing and resale certifi- 
cates; charge for surplus tobacco; ad- 
ministrative committees, agents and 
employees; hearings and investigations; 
collection of information; regulations. 


Sec. 
106-477. 


106-478. 
106-479. 
106-480. 


106-481. 


106-482. 


106-483. 


106-484. 


106-485. 
106-486. 
106-487. 


106-488. 


106-489. 


106-490. 


106-491. 


106-492. 


106-493. 


106-494. 


106-495. 


Art. 


106-496. 
106-497. 
106-498 

106-499. 
106-500. 


106-501. 


Art, 


106-502. 
106-503. 
106-504. 


106-505. 


106-506. 
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Board of adjustment and review for each 
county. 

Handling of funds 
ments. 

“Tobacco commission account” deposited 
with state treasurer. 

Purposes for which funds expended; re- 
serve necessary. 

Unlawful to sell, buy, etc., without mar- 
keting certificate; restrictions upon 
dealers. 

Violation punishable by forfeiture of sum 
equal to three times value of tobacco. 
Forfeiture for harvesting from acreage in 

excess of quota. 

Violation of article a misdemeanor. 

Penalty for failure to furnish information 
on request of commission. 

Courts may punish or enjoin violations. 

Attorneys for state to institute proceed- 
ings, etc., commission to report viola- 
tions to solicitors, etc. 

Receipts from surplus produced in other 
states, paid to commission of such 
states; co-operation with other commis- 
sions. 

Form and provisions of compact. 


and receiving pay- 


Art. 43. Threshers of Wheat. 


Licensing of power threshers. 

Issuance by registers of deeds; expiration 
date; fee; threshers of own crops ex- 
empted. 

Records and reports of threshers, viola- 
tion made misdemeanor. 

Public notice of requirements; prosecu- 
tion for noncompliance. 

Report of register of deeds to commis- 
sioner of agriculture. 

Commissioner to furnish blank forms to 
registers of deeds; publication of re- 
ports. 


44, Unfair Practices by Handlers of 
Farm Products. 


Protection of producers of farm products 
against unfair trade practices. 
Permits required of handlers of farm 
products not operating on cash basis. 
Establishment of financial responsibility 
before permit issued; bond. 

Contracts between handlers and produc- 
ers; approval of commissioner. 

Additional powers of commissioner 
enforce article. 

Violation of article or rules made misde- 
meanor. 


to 


45. Agricultural Societies and Fairs. 
Part 1s) state tar, 


Land set apart. 

Board of agriculture to operate fair. 

Lands dedicated by State may be repos- 
sessed at will of general assembly. 


Part 2. County Societies, 


Incorporation; powers and term of ex- 
istence. 
Organization; officers; new members. 


§ 106-1 


Sec. 
106-507. 


Exhibits exempt from state and county 
taxes. 

Funds to be used in paying premiums. 

Annual statements to state treasurer. 

Publication of statements required. 

Records to be kept; may be read in evi- 
dence. 


106-508. 
106-509. 
106-510. 
106-511, 


Pact 
106-512. 


3. Protection and Regulation of Fairs. 


Lien against licensees’ property to secure 
charge. 


106-513. Notice of sale to owner. 

106-514. Unlawful entry on grounds a _ misde- 
meanor. 

106-515. Assisting unlawful entry on.grounds a 
misdemeanor. 

106-516. Vendors and exhibitors near fairs to pay 
license. 

106-517. Application for license to county com- 
missioners. ; 

106-518. Unlicensed vending, etc., near fairs a mis~ 
demeanor. 

106-519. Commissioners may. refuse to _ license 
shows within five miles. 

106-520. Local aid to agricultural, animal, and 
poultry exhibits. 
Art. 46. Erosion Equipment. 

106-521. Counties authorized to provide farmers 


with erosion equipment. 
2. Application for assistance. 
3. Investigation and extending relief. 


Art. 1. Department of Agriculture. 
Part 1. Board of Agriculture. 


§ 106-1. Constitutional provision—The~ general 
assembly shall establish a department of agricul- 
ture, immigration, and statistics, under such regula- 
tions as may best promote the agricultural inter- 
ests of the state, and shall enact laws for the ade- 
quate protection and encouragement of sheep 


husbandry. (Rev., s. 3930; Const., Art. III, s. 17; 
C. S. 4666.) 
General Considerations. — This section is identical with 


(and consequently not in conflict with) the constitutional 
provision, Art. III, sec. 17, which is not self-executing, but 
mandatory upon the legislature, hence, its incorporation in 
this act. Cunningham v. Sprinkle. 124 N. C. 638, 33 S. E. 
138. 

Appointment of Members.—Members of the board of agri- 
culture are not.constitutional officers, but being of legisla- 
tive creation, are within the power of legislative appoint- 
ment. They are not exclusively, nor of necessity, within 
the power of executive appointment. Cunningham v. 
Sprinkle, 124 N. C. 638, 33-S. E. 138. 

Actions against Board.—The board of agriculture is a 
department of the state government and an attion cannot 
be maintained against it without the consent of the stats. 
Chemical Co. v. Board of Agriculture, 111 N. C. 135, 15 S. E. 
1032. 

Cited in Nantahala Power, etc., Co. v. Clay County, 213 
N. C. 698, 197 S. E. 603. 


§ 106-2. Department of agriculture, immigration, 
and statistics established; board of agriculture, 
membership, terms of office, etc.—The depart- 
ment of agriculture, immigration, and statistics is 
created and established and shall be under the 
control of the commissioner of, agriculture, with 
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§ 106-2 


Sec. 


106-524. Purchase of equipment and furnishing to 


farmers; notes and security from appli- 
cants; rental contracts; guarantee of 
‘ payment. 


- 106-525. Guarantee of payment where equipment 


purchased by federal agencies. 
106-526. Expense of counties extending relief 
made lien on premises of applicant. 
106-527. Counties excepted. 


Art. 47. State Marketing Authority. 


106-528. State policy and purpose of article. 

106-529. State marketing authority created; mem- 
bers and officers; commodity advisers; 
meetings and expenses. 

Powers of authority. 

Discrimination prohibited; restriction on 
use of funds. 

Fiscal year; annual report to governor. 

Application of revenues from operation of 
warehouses. 

Exemption from taxes and assessments. 


106-530. 
106-531. 


106-532. 
106-533. 


106-534, 
es Art. 48. Relief of Potato Farmers. 


106-535. Guaranty of minimum price to growers 
of Irish potatoes under share planting 
system. ‘ , 

106-536. Additional net profits due grower not af- 
fected. 

106-537. Minimum payments only compensation 
for labor and use of equipment, land, 
etc. 

106-538. Time of payments; article not applica- 
ble to landlord-tenant contracts. 


the consent and advice of a board to be styled 
“The Board of Agriculture.’ The board of agri- 
culture shall consist of the commissioner of agri- 
culture, who shall be ex officio a member and 


“chairman thereof and shall preside at all meetings, 


and of ten other members from the state at large, 
so distributed as to reasonably represent the dif- 
ferent sections and agriculture of the state. In 
the appointment of the members of the board the 
governor shall also take into consideration the 
different agricultural interests of the state, and 
shall appoint one member who shall be a practical 
tobacco farmer to represent the tobacco farming 
interest, one who shall be a practical cotton 
grower to represent the cotton interest, one who 
shall be a practical truck farmer or general farmer 
to represent the truck and general farming inter- 
est, one who shall be a practical dairy farmer to 
represent the dairy and livestock interest of the 
state, one who shall be a practical poultry man to 
represent the poultry interest of the state, one 
who shall be a practical peanut grower to repre- 
sent the peanut interest, one who shall be a man 
experienced in marketing to represent the market- 
ing of products of the state. The members of 
such board shall be appointed by the governor. 
by and with the consent of -the senate, when the 
terms of the incumbents respectively expire. The 
term of office of such members shall be six years 
and until their successors are duly appointed and 
qualified. The terms of office of the five members 
constituting the present board of agriculture shall 
continue for the time ‘for which they were ap- 
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pointed. In making appointments for the enlarged 
board of agriculture, the governor shall make the 
appointments ‘so that the term of three members 
will be for two years, three for four and four for 
six years. Thereafter the appointments shall be 
made for six years. Vacancies in such board 
shall be filled by the governor for the unexpired 
term. The commissioner of agriculture and the 
members of the board of agriculture shall be prac- 
tical farmers engaged in their profession. (Rev., 
s. 3931; Code, s. 2184; 1901, c. 479, ss.°2, 4; 1907, 
Seaoi Got’ ToSluc. 300, sts losT, c. 1743°C. S$! 
4667.) 

Editor’s Note.—The Act of 1931 repealed the original sec- 
tion and substituted a new one in lieu thereof. 


The 1937 amendment struck out the former 
inserted the: above in lieu thereof, 


section and 
§ 106-3. Compensation of members. — Each 
member of the board of Agriculture shall receive 
compensation for each day he attends a session of 
the board and for*each day necessarily spent in 
traveling to and from his residence. He shall also 
receive necessary traveling expenses for the dis- 
tance to and from Raleigh. When attending any 
committee meeting each member of the commit- 
tee, other than the chairman, shall receive the same 
per diem rate and mileage as is fixed for attending 
meetings of the board. (Rev., s. 3932; 1901, c. 479, 
Sapo O19 Ome4 thas Oso. Ce: 4668)) 

Cross Reference.—See current appropriations act for per 
diem rate. 

§ 106-4. Meetings of board—vThe board of 
agriculture, herein established, hereafter called 
“the board,” shall meet for the transaction of busi- 
ness in the city of Raleigh at least twice a year, 
and oftener, if called by the commissioner of agri- 
Cultures GRev.,'S.43935= 1901" c. 479, s. 3:°719210 rc: 
24: 1929, c. 252: 1931, c. 360, s. 2; C. S. 4669.) 


Editor’s Note.—This section formerly set the specific date 
for one of the meetings on the second Wednesday in De- 
cember. The Act of 1931 made no mention of any spe- 
cific date. 


§ 106-5. Executive committee and finance com- 
mittee.—The board shall. elect from its numbers 
an executive committee of four, of which commit- 
tee the commissioner shall also be ex officio a 
member and chairman: The board shall elect a 
finance committee of five from its numbers. The 
board shall prescribe the powers and duties of 
these committees, and the commissioner may call 
meetings of these committees whenever in his 
opinion such meetings are desirable for the good 
of the department. (Rev., s. 3936; -1907, c. 876, 
67 13° Gi S44670.) 


§ 106-6. Moneys received to be paid into state 
treasury—All .moneys arising from tonnage 
charges on fertilizers and fertilizing materials, in- 
spection taxes on cottonseed meal and concen- 
trated commercial feeding stuff, and from the sale 
of any property seized and condemned under the 
provisions of this chapter, and all other moneys 
which may come into the hands of the commis- 
sioner of agriculture or other officer, member or 
employee of the department of agriculture by vir- 
tue of this chapter, shall be paid into the state 
treasury by the commissioner of agriculture, and 
shall be kept on a separate account by the treas- 
urer as a fund for the exclusive use and benefit of 
the department of agriculture. (Rev., s. 3937; 
Code, s. 2208; 1876-7, c. 174, s..22; C.'S. 4671.) 
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§ 106-7. Power of board.—The board shall be 
empowered to hold in trust and exercise control 
over donations or bequests made to it for pro- 
moting the interests or purposes of the depart- 
ment. (Rev., s. 3933; 1901, c. 479, s. 3; C. S. 4672.) 


§ 106-8. May require bonds of officers.—Bonds 
may be required for such amounts as the board’ 
may think best for all officers of the department 
who handle funds. (Rev., s. 3934; 1901, c. 479, 
stPuce S74673.-) 


§ 106-9. Annual report.—The board shall annu- 
ally make a report to the governor, to be transmit- 
ted by him to the general assembly the years when 
in session, of its work and matters relating thereto, 
which report shall contain a statement of all 
receipts and expenditures and the objects for which 
expended. (1907, c. 876, s. 2; C. S. 4674.) 


Part 2. Commissioner of Agriculture. 


§ 106-10. Election; term; vacancy.—The com- 
missioner of agriculture shall be elected at the gen- 
eral election for other state officers, shall be voted 
for on the same ballot with such officers, and his 
term of office shall be four years, and until his 
successor is elected and qualified. Any vacancy 
in the office of. such commissioner shall be filled 
by the governor, the appointee to hold until the 
next rezular election to the office and the qualifica- 
tion of his successor. (Rev., s. 3938; 1901, c. 479, 
Se GC Sm Oubs) 


§ 106-11. Salary of commissioner of agriculture. 
—The salary of the commissioner of agriculture 
shall be six thousand and six hundred dollars 
($6,600.00) a year, payable monthly. (Rev., s. 
2a 49 1901; c. 479; s. Ay 1905, c. 529; 1907, c. 887, sy 
OL Cr OS LOel. CPOE SanlsulOod, Coleces Seu03 
1935, c. 293; 1937, c. 415; 1939, c. 338; 1943, c. 499, 
Sy 229C 2S. 38722) ; 

Editor’s Note.—The amendments increased the salary. 


The 1943 amendment increased the salary from $6,000 
to $6,600. , 


§ 106-12. To appoint secretary and other offi- 
cials—The commissioner of agriculture shall ap- 
point a secretary and prescribe his duties, and shall 
appoint such employees as may be necessary to 
the efficient prosecution of the duties of the de- 
partment of agriculture. He shall, subject to the 
approval of a majority of the board, appoint heads 
of divisions and their assistants. (Rev., s. 3939; 
1901, c. 479, s. 4; 1913, c. 202; C. S. 4676.) 


§ 106-13. To investigate purchases, sources, and 
manufacture of fertilizer.— The commissioner of 
agriculture shall investigate all complaints made 
by purchasers of fertilizers, and render such serv- 
ices as he may be able in bringing about an ad- 
justment and satisfactory settlement of such com- 
plaints. _It shall be his duty to*ascertain as near 
as may be the actual cost of blood tankage, fish- 
scrap, nitrate of soda, cotton-seed meal, and other 
materials from which ammonia or nitrogen is ob- 
tained; the cost of all phosphate rock, together 
with a description of the treatment with acids, the 
grinding and general manufacture of acid phos- 
phate, and the actual cost thereof as near as may 
be, and to communicate with dealers, both in this 
country and in Germany, as to the cost of muriate 
of potash, kainit, and other sources of potash, and . 
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to publish the same in The Bulletin; but he shall 
not expose to the public the name of any manu- 
facturer in this state who may give him informa- 
tion on this subject, nor shall he divulge any in- 
formation concerning the private business of any 
corporation or company manufacturing fertilizers 
solely in this state: Provided, such corporation 
or company is not a part or branch of any trust 
or combination. He shall also make and publish 
in every fertilizer bulletin a price-list of the mar- 
ket value of all the materials of which fertilizers 
are made, and revise the same as often as may be 
necessary. (Rev., s. 3940; 1901, c. 479, s. 4; C. 
S. 4677.) 


§ 106-14. To establish regulations for trans- 
portation of livestock.—The commissioner of agri- 
culture, by and with the consent and advice of 
the board of agriculture, shall promulgate and en- 


force such rules and regulations as may be nec- 


essary for the proper transporting of livestock by 
motor vehicle, and may require a permit for such 
vehicles if it becomes necessary in order to pre- 
vent the spread of animal diseases. This section 
shall not apply to any county having a local law 
providing for the vaccination of hogs against chol- 
eal," AGIGENA, (es, BRI, SS Be) 


Part 3. Powers and Duties of Department and 


Board. 

§ 106-15. Agricultural experiment station and 
branch stations.—The work of investigation in ag- 
riculture required in this chapter may be desig- 
nated by the board of agriculture asan agricultural 
experiment station, and the four test farms now in 
operation be and the same are hereby designated 
~ and established as branch experiment stations, to 
be conducted as at present under the auspices of 
the board of agriculture and out of its funds. 
(1907, c. 876, s. 5; C; S. 4682.) 

Cross Reference—For another section relating to control 
of experiment station, see § 116-32. 

§ 106-16. Sale and conveyance of test farms; use 
of proceeds.—The board of agriculture is hereby 
authorized and empowered to sell at the discretion 
of said board any land or lands which may be con- 
veyed to the state or the department of agriculture 
for the purpose of conducting “test farms”; and 
a deed, signed by the commissioner of agricul- 
ture and attested by the secretary of the board 
of agriculture in the name of the state and the 
board of agriculture, shall be sufficient to con- 
vey title to the purchaser or purchasers. The pro- 
ceeds of any sale may be used by the board of ag- 
riculture in the work of the department, except so 
much of said money as may be necessary to reim- 
burse any one who has contributed to the purchase 
money. This amount shall be returned to the con- 
tributors.. (1909) :¢,) 97301917, c2455.C)S: 4683:) 


§ 106-17. Acquisition of test farm—The De- 
partment of Agriculture is hereby authorized and 
empowered to acquire by purchase, gift, donation, 
or lease, a tract or boundary of land of not less 
than one hundred acres in the sandhill section of 
North Carolina, and in northeastern North Caro- 
lina composed of the counties of Currituck, Cam- 
den, Pasquotank, Perquimans, Chowan and Gates, 
to be developed and used as a “‘test farm” for the 
purposes of work in investigation in agriculture. 

Such “test farm” when acquired and established 
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shall be operated, managed and controlled as other 
“test farms”’.in the State) (1927, c. 182,°ss. 1, 2.) 


§ 106-18. Peanut Test Farm.—The Department 
of Agriculture is hereby authorized and directed 
to purchase, establish and operate a test farm in 
some suitable place in the peanut section of East- 
ern North Carolina for the purpose of studying the 
growing of peanuts, looking toward the improve- 
ment of seed, fertilizer, the control of disease, 
through experiments, and 8uch other matters per- 
taining to the growth and improvement of the 
quality of peanuts. ‘The said test farm to be pur- 
chased and established in time for operation not 
later than January 1, 1938. In doing this work the 
Department of Agriculture is authorized to make 
such reasonable expenditures for establishing and 
operating such peanut test farm as may be neces- 
sary for its proper conduct and in the same way 
as is now being done for the other test farms in 
the State. The test farm shall be established, op- 
erated and controlled by the Department of Agri- 
culture as the other test farms for the study of 
other farm crops. (1937, c. 218.) 


§ 106-19. State chemist; duties of office-—The 
department of agriculture shall employ an analyst 
or state chemist, skilled in agricultural chemistry, 
and such assistants as may be necessary. It shall 
be the duty of the state chemist to analyze such 
fertilizers and products as may be required by this 
department, and to aid as far as practicable ih sup- 
pressing fraud in the sale of commercial fertilizers. 
He shall also, under the direction of the depart- 
ment, analyze for citizens of the state such sam- 
ples of ores,.minerals, mineral and potable waters, 
soils, marls and phosphates as may be deemed by 
the department of benefit to the development of 
the material interest of the state, when such sam- 
ples are supplied under rules by the department, 
and he shall carry on such other investigations as 
the department may direct. He shall make regu- 
lar reports to the department of all analyses, as- 
says, and experiments made, which shall be fur- 
nished when deemed needful to such newspapers 
as will publish the same. (Rev., s. 3941; 1901, c. 
479, s. 11; C. S. 4684.) 


§ 106-20. Inoculating culture for leguminous 
crops.—The board of agriculture is hereby author- 
ized to manufacture inoculating culturé for legu- 
minous crops and distribute it to the citizens of 
the state applying therefor at cost, the expense of 
manufacture and distribution to’be paid for out 
of the receipts of the.department of agriculture. 
(Ex. Sess, 1913jac043;5.C, S) 4685:) 


§ 106-21. Timber conditions to be investigated 
and reported.—The department of agriculture. shall 
investigate and report upon the conditions of the 
timber in North Carolina, and recommend such 
legislation as will promote the growth thereof and 
preserve the same. (Rev., s. 3942; 1901, c. 479, 
s. 13; C.. S.4686.) 


§ 106-22. Joint duties of commissioner and 
board.—The commissioner of agriculture, by and 
with the consent and advice of the board of agri- 
culture, shall: 

1. General.—Investigate and promote such sub-° 
jects relating to the improvement of agriculture, 
the beneficial use of commercial fertilizers and 
composts, and for the inducement of immigration 
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and capital as he may think proper; but he is es- 
pecially charged— 

2. Commercial Fertilizers —With such supervi- 
sion of the trade in. commercial fertilizers as will 
best protect the interests of the farmers, and shall 
report to solicitors and to the general assembly in- 
formation as to the existence or formation of 
trusts or combinations in fertilizers or fertilizing 
materials which are or may be offered for sale in 
this state, whereby the interests of the, farmers 
may be injuriously affected, and shall publish such 
information in The Bulletin of the department; 

3. Cattle and Cattle Diseases—With investiga- 
tions adapted to promote the improvement of milk 
and. beef cattle, and especially investigations re- 
lating to the diseases of cattle and other domestic 
animals, and shall publish and distribute from time 
to time. information relative to any contagious 
diseases of stock, and suggest remedies. therefor, 
and shall have power in such cases to quarantine 
the infected animals and’*to regulate the trans- 
portation of stock in this state, or from one section 
of it to another, and may cooperate with the United 
States department of agriculture in establishing 
and maintaining cattle districts or quarantine 
lines, to prevent the infection of cattle from 
splenic or Spanish fever. Any person willfully 
violating such regulations shall be liable in a civil 
‘action to any person injured, and for any and all 
damages resulting from such conduct, and shall 
also be guilty of a misdemeanor; 

4. Honey and Bee Industry—wWith investi- 
gations adapted to promote the improvement of 
the honey and bee industry in this state, and es- 
pecially investigations relating to the diseases of 
bees, and shall publish and distribute from time 
to time information relative to such diseases, and 
such remedies therefor, and shall have -_power in 
such cases to quarantine the infected bees and to 
control or eradicate such infections and to regu- 
late the transportation or importation into North 
Carolina from any other state or country of bees, 
honey, hives, or any apiary equipment, or from 
one section of the state to another, and may co- 
operate with the United States department of ag- 
riculture in establishing and maintaining quaran- 
tine lines or districts. "The commissioner of ag- 
riculture, by and with the consent and advice 
of the board of agriculture, shall have power to 
make rules and regulations to carry out the pro- 
visions of this section; and in event of failure to 
comply with any such rules and regulations, the 
commissioner of agriculture or his duly author- 
ized agent is authorized to confiscate and destroy 
any infected bees and equipment and any bees 
and/or used apiary equipment moved in violation 
of these regulations. 

5. Insect Pests.—With investigations relative to 
the ravages of insects and with the dissemination 
of such information as may be deemed essential 
for their abatement, and making regulations for 
destruction of such insects. The willful violation 
of any of such regulations by any person shall be 
a misdemeanor; 

6. New Agricultural Industries—With investiga- 
‘tions and experiments directed to the introduction 
and fostering of new agricultural industries, 
adapted to the various climates «and soils of the 
state, especially the culture of truck and market 
gardens, the grape and other fruits; 
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7. Drainage and Irrigation; Fertilizer Sources.— 
With the investigation of the subject of drainage 
and irrigation and publication of information as to 
the best methods of both, and what surfaces, soils, 
and locations may be most benefited by such im- 
provements; also with the collection and publica- 
tion of information in regard to localities, charac- 
ter, accessibility, cost, and modes of utilization of 
native mineral and domestic sources of fertilizers, 
including formule for composting adapted to the 
different crops, soils, and materials; 

8. Farm Fences—wWith the collection of statis- 
tics relating to the subject of farm fences, with sug- 
gestions for diminishing their cost, and the con- 
ditions under which they may be dispensed with 
altogether; 

9. Sales of Fertilizers, Seeds, and Food Prod- 
ucts.—With the enforcement and supervision of 
the laws which are or may be enacted in this state 
for the sale of commercial fertilizers, seeds and 
food products, and with authority to make regu- 
lations concerning the same; 

10. Inducement of Capital and Immigration.— 
With the inducement of capital and immigration 
by the dissemination of information relative to the 
advantages of soil and climate and to the natural 
resources and industrial opportunities offered in 
this state, by the keeping of a land registry and 
by the publication of descriptions of agricultural, 
mineral, forest, and trucking lands which may be 
offered the department for sale; which publication 
shall be in tabulated form, setting forth the county, 
township, number of acres, names and addresses 
of owners, and such other information as may be 
needful in placing inquiring home-seekers in com- 
munication with landowners; and he shall publish 
a list of such inquiries in the Bulletin for the bene- 
fit of those who may have land for sale; 

11. Diversified Farming.—With such’ investiga- 
tions as will best promote the improvement and 
extension of diversified farming, including the 
rotation of crops, the raising of home supplies, 
vegetables, fruits, stock, grasses, etc. ; 


12. Farmers’ Institutes —With the holding of 
farmers’ institutes in the several counties of the 
state, as frequently as may be deemed advisable, 
in order to instruct the people in improved meth- 
ods in farming, in the beneficial use of fertilizers 
and composts, and to ascertain the wants and 
necessities of the various farming communities; 
and may collect the papers and addresses made at 
these institutes and publish the same in pamphlet 
form annually for distribution among the farmers 
of the state. He may secure such assistants as 
may be necessary or beneficial in holding such 
institutes. 

13. Publication of Bulletin—The commissioner 
shall publish bulletins which shall contain a list 
of the fertilizers and fertilizing materials registered 
for sale each year, the guaranteed constituents of 
each brand, reports of analyses of fertilizers, the 
dates of meeting and reports of farmers’ institutes 
and similar societies, description of farm buildings 
suited to our climate and needs, reports of inter- 
esting experiments of farmers, and such other 
matters as may be deemed advisable. The depart- 
ment may determine the number of bulletins which 
shall be issued each year. 

14. Reports to Legislature—He shall transmit 
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to the general assembly at each session a report of 
the operations of the department with suggestions 
of such legislation as may be deemed needfui. 

15. State Museum.—He shall keep a museum of 
collection to illustrate the cultural and other re- 
sources and the natural history of the state. (Rev., 
Ss. 3294, 3724, 3944; 1901, c. 479, s. 4; 1917, c. 16; 
1939, c. 173; C. S. 4688.) 

Editor’s Note.—The 1939 amendment inserted subsection 4. 

Constitutionality.—Legislation of this character has been 
upheld by well considered decisions in this and other juris- 
dictions. Morgan v. Stewart, 144 N. C. 424, 428, 57 S. E. 149. 

Same—Not a Delegation of Legislative Power.—Congress 
cannot delegate legislative power (Field v. Clark, 143 U. 5S. 
649, 692, 12 S. Ct. 495, 36 L. Ed. 294), but the authority to 
make administrative rules is not a delegation of legislative 
power and such rules do not become legislation, because 
violations thereof are punished as “public offenses.’? United 
States v. Grimaud, 220 U.S. 506, 31 S. Ct. 480, 55 L. Ed. 
563; State v. Sou. R. Co., 141 N. C. 486, 54 S. BE. 294. 

Cattle and Cattle Diseases—The State Board of Agricul- 
ture has authority to make and enforce regulations for the 
quarantine of cattle and to prevent their transportaticn in 
view of. preventing the spreading of contagious diseases. 
State v. Garner, 158 N. C. 630, 74 S. E. 458. And an owne1 
permitting cattle to run at large in a no-fence county who 
wilfully, allows cattle to stray across the line is guilty of a 
violation of the act. Id. 

The third clause of this section confers power upon the com- 
missioner to make regulations prohibiting the transportation 
of cattle. State v. ‘Southern R. Co., 141 N. C. 846, 54S. E. 
294. 

The provision to get rid of the ticks on cattle and prevent 
infection is a reasonable and valid regulation. State v. 
Hodges, 180 N. C. 751, 105 S. E. 417. 

Same—Judicial Wotice of Quarantined District.—Where the 
quarantine regulations of the United States Department of 
Agriculture, relating to the transportation of cattle, whica 
were adopted by the State Board of ‘Agriculture, provided 
that no cattle originating in the quarantined district as 
therein described should be moved into “‘that part of Burke 
south of the Catawba River,” this Court judicially knows 
that a shipment of cattle from Burlington to Morganton 
has been across the line fixed as a quarantine line. State 
v. Sou. R. Co., 141 N. C. 846, 54 S. EB. 294. 


Part 4. Codperation of Federal and State Govern- 
ments in Agricultural Work. 


§ 106-23. Legislative assent to Adams act for 
experiment station—Legislative assent be and the 
same is hereby given to the purpose of an act of 
congress approved March sixteenth, one thousand 
-nine hundred and six, entitled “An act to provide 
for an increased annual appropriation for agricul- 
tural experiment stations, and regulating the ex- 
penditure thereof,’ known as the Adams act, and 
the money appropriated by this act be and the 
same is hereby accepted on the part of the state 
for the use of the agricultural experiment station, 
and the whole amount shall be used for the benefit 
of the said agricultural experiment station, in ac- 
cordance with the act of congress making appro- 
priations for agricultural experiment stations and 
governing the expenditure thereof. (1907, c. 793; 
C. S. 4689.) 


Cross References.—As to control of the experiment sta- 
tion, see § 116-32. See also, § 106-15. 


Part 5. Codperation Between Department and 

United States Department of Agriculture, and 

2 County Commissioners. 

§ 106-24. Collection and publication of infor- 
mation relating to agriculture; codperation.—The 
department of agriculture shall collect, compile, 
systematize, tabulate, and publish statistical in- 
formation ‘relating to agriculture. The said depart- 
ment is authorized to codperate with the United 
States department of agriculture and the several 
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boards of county commissioners of the state, to ac- 

complish the purpose of §§ 106-24 to 106-26. (1921, 

c. 201, s. 1; 1941, c. 348; C. S. 4689(a).) | 
Editor’s Note.—The 1941 amendment rewrote the section. 


Cited in Nantahala Power, etc., Co. v. Clay County, 213 
INS GA 698197 © S50 by 1G0S. 


§ 106-25. Department to furnish report ’ books 
or forms for procuring and tabulating information; 
duties of tax supervisors and list takers; informa- 
tion confidential—-The said department shall an- 
nually provide and submit report books or forms 
to the official in charge of tax listing in each county 
of the state, as may be necessary for procuring and 
tabulating all statistical survey information re- 
quired by §§ 106-24 to 106-26. The tax supervisor 
or other person charged with tax supervision of 
each county in the state shall prepare each town- 
ship book and supply to each list taker of each 
county the report books or forms provided herein, 
and shall instruct such list taker as to his duties 
in carrying out the provisions of §§ 106-24 to 
106-26. Such report books or forms shall be fur- 


‘nished the list taker before he enters upon his 


duties as list taker. It shall be the duty of each 
list taker and his assistants in each county of 
the state to fill out or cause to be filled out in 
the report books or forms, herein provided for and 
received by him, authentic information required to 
be tabulated therein, and, upon completion of such 
tabulation, shall return and deliver the said books 
or forms to the tax supervisor or other person per- 
forming such duties, within ten days after the time 
prescribed by law for securing the tax lists of his 
county. The tax listing supervisor or other person 
charged with: tax supervision in such county shall 
inspect said books or forms for the purpose of de- 
termining whether or not at least ninety per cent 
of the tracts of land of such county are reported 
on in such report books or forms before accepting 
or paying the person performing these duties for 
his services. Upon being satisfied that the report 
books or forms are properly filled out in accord- 
ance with §§ 106-24 to 106-26, the tax supervisor or 
other person charged with tax listing supervision 


-shall, within ten days after acceptance thereof, 


transmit and deliver such report books or forms 
to the department of agriculture. The information 
required in §§ 106-24 to 106-26 shall be held con- 
fidential by the tax supervisor or other person 
charged with this duty of tax supervision, by the 
list taker or his assistants obtaining the same, and 
by the department of agriculture. No information 
shall be required hereunder on farm tracts consist- 
ing of less than three acres. (1921, c.‘ 201, s. 2; 
1941, c. 343; C. S. 4689(b).) 


Editor’s Note.—The 1941 amendment rewrote the section. ° 


§ 106-26. Compensation of list takers; examina- 
tion of report books, etc., by department of agri- 
culture.—As compensation for services performed 
under the provisions of §§ 106-24 to 106-26, the list 
taker or his assistants shall be paid an amount to 
be determined by the board of county commis- 
sioners of the county in which such services are 
performed. Upon receipt by the department of 
agriculture of the report books or forms, herein 
provided for, they shali be examined in order td 
determine whether or not they have been properly 
filled out in atcordance with the provisions of 
§§ 106-24 to 106-26. Upon being satisfied that the 
information desired is in proper form, the tax su- 
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pervisor or other person charged with tax super- 
vision delivering the same shall be receipted there- 
for. If report books or forms are not complete in 
accordance with the provisions of §§ 106-24 to 
106-26, they shall be duly returned to such tax 
supervisor or person charged with his duties, in 
order that the same may be properly completed. 
(1921, c. 201, s. 3; 1941, c. 343; C. S. 4689(c).) 


Editor’s Note.—The 1941 amendment rewrote the section. 


Art. 2. North Carolina Fertilizer Law of 1933. 


§ 106-27. Title—This article shall be known 
by the short title of “The North Carolina fertilizer 
law of one thousand nine hundred and _thirty- 
three,” as amended by the legislature of one thou- 
sand nine hundred and forty-one. (1933, c. 324, s. 
1; 1941, c. 368.) 

Editor’s Note.—The 1941 amendment added the words 


“as amended, etc.,”’ to this section and changed other sec- 
tions under this article. 


§ 106-28. Enforcing official—This article shall 


be administered by the commissioner of agricul- 
ture of the state of North Carolina, hereinafter re- 
ferred to as the “‘commissioner.” (1933, c. 324, s. 
2; 1941, c. 368.) 


Editor’s Note.—The 1941 amendment re-enacted this sec- 
tion without change. 


§ 106-29. Definitions—When used in this arti- 
cle: 

(a) The word “person” includes individuals, 
partnerships, associations and corporations. 

(b) Words importing the singular number may 
extend and be applied to several persons or things, 
and words importing the plural number may in- 
clude the singular. ‘ 

(c) The term “manufacturer” means a person 
engaged in the business of preparing, mixing or 
manufacturing mixed fertilizers’ or fertilizer ma- 
terials; and the term “manufacture” means prep- 
eration, mixing or manufacturing. 

(d) The word “sell”, or “sale” 
change. , 

(e) The term “fertilizer material” means any 
substance containing nitrogen, phosphoric acid, 
potash, other recognized plant foods, or combina- 
tions of these ingredients in forms available to 
plants, which is or may be used with another such 
substance in the compounding of mixed fertilizers, 
or for direct application to the soil, excepting un- 
manipulated animal manures and vegetable prod- 
ucts. 

(f) The term “mixed fertilizer’ means any 
combination or mixture of fertilizer materials de- 
signed and fitted for use in inducing crop yields 
‘or plant growth when applied to the soil. 

(g) The term “brand name” means the name 
under which any individual mixed fertilizer or 
fertilizer material is offered for sale and may in- 
clude a number, trade mark, or other designation. 

(h) The term “grade” means the minimum per- 
centage of total nitrogen (N); phosphoric acid 
(P,O,) in available form (comprising the water 
and citrate soluble phosphoric acid) except as pro- 
vided for in paragraph (e) of § 106-30; and 
available potash (K,O). These are to be stated in 
this order, and when applied to mixed fertilizers, 
in whole numbers only. 

(i) The term “official sample” means any sam- 
ple of mixed fertilizer or fertilizer material regis- 
tered under this article which is taken by an au- 
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thorized inspector of the department of agriculture 
according to the methods prescribed under § 
106-35, paragraphs (b), (c), (d), (e) and (f). ° 


(j) The word “ton” means a ton of 2,000 
pounds avoirdupois. 
(k) The term “per cent” ‘or “percentage” 


means the percentage by weight. 

(1): The word “formula” as used in this article 
means a statement of all materials used in com- 
pounding the mixed fertilizer and the amount of 
each of such materials used in a ton, or a state- 
ment of the pounds or fractional parts of the nitro- 
gen, available phosphoric acid and available potash 
that are derived from each fertilizer material used. 
When the formula of any mixed fertilizer is 
printed on a tag attached to the container this 
constitutes an open formula. An open formula 
shall express the quantity:and grade of the crude 
stock materials used in making a fertilizer mix- 
ture. For example: 1000 Ibs. SUR ee saees 
16% P,O,; 277 lbs. cotton seed meal, 5.76% N; 
200 Ibs. nitrate of soda, 16% N; 156 ibs. sulphate 
of ammonia, 20.5% N; 160 lbs. muriate of potash, 
50% K,O; and 207 Ibs. limestone. (1933, c. 324, 


s. 3; 1937, c. 430,.s. 1;°1941, c. 368.) 
Editor’s Note.—The 1941 amendment omitted subsections 
relating to the word “and” and the terms ‘filler’ and 


“plant food,” “and made other changes. 


§ 106-30. Registration—(a) All manufacturers, 
dealers or agents who may desire to sell or offer” 
for sale hereafter in this state any fertilizers or 
fertilizer materials shall register annually on or 
before the first day of December or before offer- 
ing for sale with the commissioner of agriculture 
upon forms furnished by said commissioner the 
name of each brand and grade of fertilizer or fer- 
tilizer material which they may desire to sell or 
offer for sale in the state, either by themselves or 
their agents together with the name and address 
of the applicant, and the following information 
with respect to each brand, grade or analysis in 
the following order: 


(1) Net weight of each package in pounds. 

(2) Brand name and grade. 

(3) Guaranteed analysis showing the minimurn 
percentages of plant food and other information 
in the following order: 

A. In mixed fertilizers: 
branded for tobacco.) 

Total nitrogen, per cent (whole numbers only): 
Provided, further that the wording “total available 
nitrogen” may be stated and printed on the bag or 
tag, but that such guarantee be interpreted as 
“total nitrogen.” 

Water insoluble nitrogen, per. cent of total, in © 
multiples of five: Provided, this guarantee shall 
not be required in the case of nitrogen-potash top 
dressers. 

Available phosphoric acid, per cent (whole num- 
bers only); 

Available 
only) ; 

Whether the fertilizer is acid forming or non- 
acid forming; 

The potential basicity or acidity expressed as 
equivalent of calcium carbonate in multiples of 
five per cent (or one hundred pounds per ton) 
only. 

B. In mixed fertilizers: (Branded for tobacco.) 

Total nitrogen, per cent (whole numbers only): 


(Other than 


THOSE 


potash, per cent (whole numbers 
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Provided, further that the wording “total available 
nitrogen” may be stated and printed on the bag or 

“tag, but that such guarantee be interpreted as 
“total nitrogen.” . 

(Optional) nitrogen in the form of nitrate, per 
cent of total in multiples of five; 

Water insoluble nitrogen, per cent of total in 
multiples of five; 

Available phosphoric acid, per cent (whole num- 
bers only); 

Available -potash, per cent (whole numbers 
only); and the maximum percentage of chloride 
expressed as: 

Chlorine, per cent. 

Whether the fertilizer is acid forming or non- 
acid forming. 

The potential basicity or acidity expressed as 
equivalent of calcium carbonate in multiples of 
five per cent (or one hundred pounds per ton) 
only. 

C. In fertilizer materials: (if claimed). 

Total- nitrogen, per cent: Provided, further, 
that the wording “total available nitrogen” may 
be stated and printed on the bag or tag, but that 
such guarantee be interpreted as ‘‘total nitrogen.” 

Available phosphoric acid, per cent; 

Available potash, per cent; P 

Or other recognized plant foods, per cent. 


(4) The name and address of the person guar- 
anteeing the registration. 

(5) The sources from which such _ nitrogen, 
phosphoric acid and potash are derived. 

(6) Whether or not the brand will be sold wit 
an open formula. 

(b) The grade of any brand of mixed fertilizer 
shall not be changed during the. registration pe- 
riod, but the guaranteed analysis may be changed 
in other respects and the sources of materials may 
be changed: Provided, prompt notification of 
such change is given to the commissioner and the 
change is noted on the container or tag: Pro- 
vided, further, that the guaranteed analysis shai! 
not be changed if it, in any way, lowers the qual- 
ity of the fertilizer. 


(c) The person offering for sale or selling any 
brand of mixed fertilizer or fertilizer material shail 
not be required to register the same if it has al- 
ready been registered under this article by a per- 
son entitled to do so and such registration is then 
outstanding. 

(d) In the case of bone, tankage and other or- 
ganic materials in which the phosphoric acid con- 
tent is not shown by laboratory methods to be 
available but eventually becomes available in the 
soil, the phosphoric acid may be guaranteed as 
total phosphoric acid: Provided, that unacidulated 
mineral phosphatic materials and basic slag shall 

_ be guaranteed as to both total and available phos- 
phoric acid. 

(e) In no case, except in the case of unacidu- 
lated mineral phosphates and basic slag, shall the 
term total phosphoric acid and available phos- 
phoric acid be used in the same statement of an- 
alysis. 

(f) For the privilege of sueh registrations, the 
person engaged in the manufacture and sale ot 
fertilizers and fertilizer materials shall pay to the 
commissioner of agriculture of the state of North 
Carolina at the time of offering the same for reg- 
istration the sum of two dollars ($2.00) for each 
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grade and brand name registered by each person 
shipping into or manufacturing fertilizer or ferti- 
lizer materials in this state and no grade and brand 
name shall be registered without the payment of 
saidssum. The brand name registered by a person 
shall not be entitled to registration by another 
person and the person having first registered and 
used said brand name shall be entitled to it even 
should said brand name not be offered for current 
registration. The registration of all grades and 
brands of fertilizers or fertilizer materials shal! 
expire on November thirtieth of the year for which 
they are registered. Brands that were registered 
during a previous year shall be required to be reg- 
istered before they are again offered for sale in 
North Carolina: Provided that all persons here- 
tofore registering fertilizer or fertilizer material 
with the commissioner of agriculture and having 
paid the registration fee required by chapter three 
hundred and twenty-four, Public Laws of one. 
thousand nine hundred and thirty-three, shall be 
given credit on future registration fees required 
under this article for the unearned or unused por- 
tion of the fees so paid on a pro rata basis of the 
period covered by said fee. 

(g) Every person proposing to manufacture or 
deal in mixed fertilizers. and fertilizer materials 
shall, after filing the statement above provided for 
with the commissioner of agriculture, receive from 
the said commissioner a certificate stating that he 
has complied with the foregoing sections, which 
certificate shall -be furnished by the commissioner 
without any charge therefor. The said certificate 
when furnished shall authorize the party receiving 
the same to manufacture for sale in this state, or 
to-sell in this state, directly or through dealers or 
agents, the brands and grades named in said cer- 
tificate. No person who has failed to pay the fee, 
to file the statement, and to receive the certificate 
of authority shall be authorized to manufacture or 
offer for sale in this state mixed fertilizers and 
fertilizer materials; and any person: so manufac- 
turing for sale in this state, or so dealing or selling 
without having paid the fee, filed the statement, 
and received the certificate, except dealers and 
agents selling, or offering for sale, fertilizers on 
which the fee has been paid by, and certificate is- 
sued to, the manufacturers as provided for in the 
preceding sections of this article, shall be guilty 
of a misdemeanor for each violation and shall be 
subject to a fine not exceeding five hundred dol- 
lars ($500:00). (1933, c. 324, s.. 4; 1937, c. ‘430, s. 
2; 1941, c. 368; 1943, c. 652, s. 1.) 

Editor’s Note.—The 1941 amendment substituted the pres- 
ent for the former section. 


The 1943 amendment inserted the proviso beginning in 
line twenty-eight. 


§ 106-31. Marking.—(a) Each person who sells 
or offers for sale mixed fertilizer or fertilizer ma- 
terials in this state shall associate with each ship- 
ment the information required by items (1) to 
(4), both inclusive, of paragraph (a) and by para- 
graph (d) of § 106-30. If shipped in bags, 
barrels or other containers commonly used, the 
brand name and either the grade or guaranteed 
analysis (total nitrogen, available phosphoric acid 
and. available potash) shall be printed on the pack- 
age. If more than one grade is sold under one 
brand name, the grade shall be printed on the 
package. Additional information required by this 
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section shall appear either on the package or on a 
tag, affixed at the end of the package and in the 
case of bags with ears, the tag, if used, shall be 
affixed between the ears. 

(b) If shipped in bulk by rail, said information 
shall be printed on a suitable label which shall be 
fastened on the inside wall of the car near the 
door. 

(c) If shipped in bulk by boat, truck, wagon, or 
. other vehicle, said information shall be attached to 
the copy of the invoice delivered to the purchaser 
or other receiver. 

(d) If shipped in packages weighing less than 
fifty pounds, said information shall be printed on 
the tag or container in which the material is de- 
livered to the purchaser, 

(e) If the fertilizer is registered for sale with an 
open formula it is required that a separate tag be 
attached to the container, which tag shall state 
only the formula, the brand name and the name 
and address of the person guaranteeing the regis- 
tration. 

(f{) The statement on the open formula tag 
shall constitute a guarantee of the kinds, amounts, 
and analysis of fertilizer materials in the container 
to which the tag is attached. 


(g) If the analysis of any brand of fertilizer sold 
or offered for sale with an open formula shall 
show that this statement is false, the commis- 
sioner may revoke the right to sell or offer for saie 
such brand with an open formula for a period of 
two years. 


(h) Any manufacturer or other producer who 
shall have suffered three such revocations in any 
two year period shall not be permitted to register 
any brand with an open formula for two years 
following the last revocation. 


(i) The tags, labels or certificates, when re- 
quired by this section, shall be furnished by the 
manufacturer. 


(j) Magnesium oxide (MgO), calcium oxide 
(CaO), and sulphur (S) may be claimed as in- 
gredients in all mixed fertilizers, but when so 
claimed the minimum percentages of total mag- 
nesium oxide (MgO), total calcium oxide (CaO) 
and total sulphur (S) shall be guaranteed; except- 
ing that the sulphur guarantees for fertilizers 
branded for tobacco shall be both the maximum 
and the minimum percentages. 


(k) Additional plant food, elements, compounds, 
or classes of compounds determinable by chemical 
control methods, may be guaranteed only by per- 
mission of the commissioner by and with the ad- 
vice of the director of the North Carolina Experi- 
ment Station. When any such additional plant 
food, elements, compounds, or classes of com- 
pounds, are included in the guarantee, they shall 
be subject to inspection, and analysis in accordance 
with the methods and regulations that may be pre- 
scribed by the commissioner. The commissioner 
shall also fix penalties for failure to fulfill such 
guarantees. (1933, c. 324, s.'5; 1937, c. 430, s. 3; 
1941, c. 368.) 


Editor’s Note.The 1941 amendment substituted the pres- 
ent for the former section. 

The cases annotated below were decided under the prior 
law. 

Warranty of Contents.—Manufacturers and vendors of com- 
mercial fertilizers impliedly warrant that they contain the 
ingredients specified on the tags placed on the bags, ac- 
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cording to the requirements of the statute. Swift & Com- 
pany v. Aydlett, 192 N. C. 330, 135 S. E. 141. 

Compliance with Statute Warranted—When plaintiffs ‘as 
manufacturers, dealers or agents. sold to defendant commer- 
cial fertilizers, they must be held to have warranted that 
they had complied with the statute, and that the articles de- 
livered, as commercial fertilizers were truthfully branded as 
required by the statute. Swift v. Etheridge, 190 N. C. 162, 
167; 129" S;- 1.453; 

The rule of caveat emptor, as applied at common law in 
the sale of articles of personal property, is not applicable to 
the sale of commercial fertilizers in this State. Swift v. 
Etheridge, 190 N. .C. 162, 164, 129 S. EB. 453; Swift & Co. v. 
Aydlett, 192 N. C. 330, 135 Si EB. 141. 

The burden of proof is upon the manufacturer to show, in 
his action against the purchaser for the purchase price, that 
the goods were at least merchantable, and that the ingre- 
dients used in their manufacture were in accordance with 
the specifications upon the tags placed on the bags under 
the requirements of this section. Swift & Company v. Ayd- 
lett 92m NG, GC. 330), 135,.S. HB. 141. 

A waiver by the purchaser of any demand for damages on 
account of any deficiencies in the ingredients of fertilizers, 
except such as may be ascertained in the manner specified 
in the statute, is valid and enforceable under the present 
law. Armour Fertilizer Works v. Aiken, 175 N. C. 399, 95 
Ss Ey 6572 

Application.—If the contents of the bags or packages de- 
livered to defendant by plaintiffs were not, in fact commer- 
cial fertilizers, of the analysis guaranteed on each bag or 
package, as required, there was no consideration for the 
note given for the purchase price of the articles bought by 
defendant, and plaintiffs are not entitled to recover on said 
note. Swift v. Etheridge, 190 N. C. 162, 167, 129 S. E. 453. 


§ 106-32. Use of the term “high grade’”’.—The 
words “high grade” shall not appear upon any tag, 
bag, or other container of any mixed fertilizer 
which contains, by the guaranteed analysis, a total 
of less than twenty per cent of available plant food 
(total nitrogen—available phosphoric acid—avail- 
able potash). (19338, c. 324, s. 6; 1941, c. 368.) 


Editor’s Note.—The 1941 amendment inserted the word 
“tag” in this section and added the words in parentheses. 


§ 106-33. Tonnage tax.—(a) Inspection Tax of 
Fertilizer; Tax Tags.—For the purpose of defray- 
ing expenses of the inspection and of otherwise de- 
termining the value of mixed fertilizers and ferti- 
lizer materials in this state, there shall be paid to 
the department of agriculture a charge of twenty- 
five cents per ton or one cent for each individual 
package containing fifty pounds net or less and 
more than five pounds on such mixed fertilizers 
and fertilizer materials, which charge shall be paid 
before a delivery is made to agents, dealers, or 
consumers in this state. On individual packages 
of five pounds or less, there shall be paid in lieu of 
the tonnage tax an annual registration fee of 
twenty-five dollars ($25.00) for each brand or grade 
offered for sale in packages of five pounds or less. 
Each bag, barrel, or other container of such mixed 
fertilizer or fertilizer material shall have attached 
thereto a tag to be furnished by the department of 
agriculture stating that all charges specified in this 
section have been paid, and the commissioner, with 
the advice and consent of the board of agriculture 
is hereby empowered to prescribe a form for such 
tags, and to adopt such regulations as will insure 
the enforcement of this article. Whenever any 
manufacturer of mixed fertilizer or fertilizer mate- 
rials shall have paid the charges required by this 
section, his goods shall not be liable to further tax, 
whether by city, town, or county: Provided, this 
shall not exempt the mixed fertilizer or fertilizer 
materials from an ad valorem tax. 

(b) Issuance and Exchange of Tax Tags.— 
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The tax tags required under this section shall be 
issued each year by the commissioner and be sold 
to persons applying for the same at the tax rate 
provided in paragraph (a) of this section. Unde- 
tached tags left in the possession of persons reg- 
istering mixed fertilizers or fertilizer materials at 
the end of any calendar year may be exchanged 
for tags of the succeeding year, on or before March 
first. 

(c) Tax Tags on Shipments in Bulk.—If any 
manufacturer, dealer, agent or other seller of ferti- 
lizer shall desire to ship in bulk any mixed ferti- 
lizer or fertilizer materials, the said manufacturer 
or seller of fertilizer shall send with the bill of lad- 
ing sufficient cancelled tax tags to pay the tax on 
the amount of goods shipped, and the agent of the 
railroad or other transportation company shall de- 
liver the tags to the consignee when the goods are 
delivered. (1933, c. 324, s. 7; 1941, c. 368.) 

Editor’s Note.—The 1941 amendment substituted the pres- 
ent for the former section. 

The cases annotated below were decided under a prior 
law, old § 4702. 

Action to Secure Tax Wrongfully Collected.—The Board 
of Agriculture is a department of the State Government, 
and an action against it to recover money alleged to have 
been wrongfully collected by it as a license tax cannot be 
maintained, the State not having given its consent to be 
sued in that respect. Lord, ete., Chemical Co. v. Board, 
L1dMIN, 12018558 15S akon 10328 

Property Tax.—This section will not be so construed as 
to relieve manufacturers of fertilizers or fertilizing material, 
paying this inspection tax, from the payment of property 
tax required by the Constitution. Pocomoke Guano Co. v. 
Biddle, 158 N. C. 212, 73 S. E. 996. ' 


§ 106-34. Inspection—It shall be the duty of 
the commissioner, personally or by agents, duly 
authorized in writing, to make such inspection of 
mixed fertilizer or fertilizer material in this state, 
to have such samples taken, and to have such 
analyses made as in his judgment may be necessary 
to ascertain whether or not persons offering, sell- 
ing or distributing mixed fertilizer or fertilizer ma- 
terials are complying with the provisions of this 
article. (1933, c. 324, s. 8; 1941, c. 368.) 


Editor’s Note.—The 1941 amendment substituted the word 
“materials” for the word ‘material’? near the end of the 
section. 


§ 106-35. Official sample, liability for deficiency 
or damage.—(a) Samples of mixed fertilizer or 
fertilizer material complying with the definition 
set forth in paragraph (i) of § 106-29 and taken 
as hereafter prescribed in paragraphs (b), (c), (d), 
(e) and (f) of this section shall constitute official 
samples. 

(b) For the purposes of analysis by the com- 
missioner or his duly authorized chemists and for 
comparison with the guarantee supplied to the 
commissioner in accordance with §§ 106-30 and 
106-31, the commissioner, or an official inspector 
duly appointed by him, shall take an official sam- 
ple of not less than one pound from containers of 
mixed fertilizer or fertilizer material. No sample 
shall be taken from less than five containers. If 
the lot comprises five (5) or more containers, por- 
tions shall be taken from each one up to a total 
of ten (10) containers. If the lot comprises from 
ten (10) to one hundred (100) containers, por- 
tions shall be taken from ten (10) containers. Of 
lots comprising more than one hundred (100) con- 
tainers, portions shall be taken from ten (10) per 
cent of the total number of containers. 
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(c) In sampling mixed fertilizer or fertilizer ma- 
terials, in bulk, either in a factory or a car, at least 
ten portions shall be drawn and these from differ- 
ent places so as fairly to represent the pile or car 
lot. 

(d) In sampling, a core sampler shall be used 
that removes a core from the bag or other package 
from top to bottom, and the cores taken shall be 
mixed on clean oil cloth or paper, and if necessary 
shall be reduced after thoroughly mixing, by quar- - 
tering, to the quantity of sample required. The 
composite sample taken from any lot of mixed 
fertilizer or fertilizer material under the provision 
of this paragraph shall be placed in a tight con- 
tainer and shall be forwarded to the commissioner 
with proper identification marks. 

(e) The commissioner may modify the pro- 
visions of this section to bring them into con- 
formity with any changes that may hereafter be 
made in the official methods of and recommenda- 
tions for sampling mixed fertilizers or fertilizer 
materials which shall have been adopted by the 
Association of Official Agricultural Chemists. 
Thereafter, such methods and recommendations 
shall be used in all sampling done in connection 
with the administration of this article in lieu of 
those prescribed in paragraphs (b), (c) and (d) of 
this section. : 

(f) All samples taken under the provisions of 
this section shall be taken from original unbroken 
bags or containers, the contents of which have not 
been damaged by exposure, water or otherwise. 


(g) The commissioner shall refuse to analyze all 
samples except such as are taken under the pro- 
visions of this section and of § 106-36. 


(h) No suit for damages claimed to result from 
the use of any lot of mixed fertilizer or fertilizer 
material may be brought unless it shall be shown 
by an analysis of a sample taken and analyzed in 
accordance with the provisions of this article, that 
the said lot of fertilizer as represented by a sample 
or samples taken in accordance with the provisions 
of this section and § 106-36 do not conform 
to the provisions of this article with respect to the 
composition of the mixed fertilizer or fertilizer ma- 
terial, unless it shall appear to the commissioner 
that the manufacturer of the fertilizer in question 
has, in the manufacture of other goods offered in 
this state during such season, employed such in- 
gredients as are outlawed by the provisions of this 
article, or unless it shall appear to the commis- 
sioner that the manufacturer of such fertilizer has 
offered for sale during that season any kind of 
dishonest or fraudulent goods. 


(i) In the trial of any suit or action wherein 
there is called in question the value or composition 
of any lot of mixed fertilizer or fertilizer material, 
a certificate signed by the fertilizer chemist and 
attested with the seal of the department of agri- 
culture, setting forth the analysis made by the 
chemists of the department of agriculture, of any 
sample of said mixed fertilizer or fertilizer ma- 
terial, drawn under the provisions of this section 
or § 106-36 and analyzed by them under the pro- 
visions of the same, shall be prima facie proof 
that the fertilizer was of the value and con- 
stituency shown by said analysis. And the said 
certificate of the chemist shall be admissible in 
evidence to the same extent as if it were his deposi- 
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tion taken in said action in the manner prescribed 
by law for the taking of depositions. (1933, c. 324, 
s. 9; 1941, c. 368.) 


Editor’s Note.—The 1941 amendment substituted the pres- 
ent for the former section. 


§ 106-36. Samples by purchaser or consumer. 
—Any purchaser or consumer may take and have 
a sample of mixed fertilizer or fertilizer material 
analyzed if taken in accordance with the following 
rules and regulations: 

(a) At least five days before taking a sample, 
the purchaser or consumer shall notify the manu- 
facturer or seller of the brand in writing, at his 
permanent address, of his intention to take such a 
sample and shall request the manufacturer or seller 
to designate a representative to be present when 
the sample is taken. 

(b) The sample shall be drawn in the presence 
of the manufacturer, seller or a representative 
designated by either party together with two dis- 
interested freeholders; or in case the manufacturer, 
seller, or representative of either refuses or is un- 
able to witness the drawing of such a sample, a 
sample may be drawn in the presence of three dis- 
interested freeholders; Provided, any such sample 
shall be taken with the same type of sampler as 
used by the inspector of the department of agricul- 
ture in taking samples and shall be drawn, mixed 
and divided as directed in paragraphs (b), (c), (d), 
(e) and (f) of § 106-35, except that the sample 
shall be divided into two parts each to consist 
of at least one pound. Each of these is to 
be placed in a separate, tight container, securely 
sealed, properly labeled, and one sent to the com- 
missioner for analysis and the other to the manu- 
facturer. A certified statement in a form which 
will be prescribed and supplied by the commis- 
sioner must be signed by the parties taking and 
witnessing the taking of the sample. 
cate is to be made and signed in duplicate and one 
copy sent to the commissioner and the other to the 
manufacturer or seller of the brand sampled. The 
witnesses of the taking of any sample, as provided 
for in this section, shall be required to certify that 
such sample has been continuously under the ob- 
servation from the taking of the sample up to and 
including the delivery of it to an express agency, 
a post office or to the office of the commissioner. 
No sample may be taken under the provisions of 
this section except within thirty days after the 
actual delivery to the consumer. 

(c) Samples drawn in conformity with the re- 
quirements of this section shall have the same legal 
status in the courts of the state as those drawn by 
an official inspector of the department as provided 
for in § 106-35. (1933, c. 324, s. 10; 1941, c. 368.) 


Editor’s Note.—The 1941 amendment substituted the pres- 
ent for the former section. 


§ 106-37. Chemical analyses.—(a) The com- 
missioner shall have the power at all times and in 
all places to have collected by an authorized in- 
spector, samples of any mixed fertilizer or fertilizer 
material offered for sale in the state and to have 
the same analyzed. 

(b) The official methods of analysis prescribed 
by the Association of Official Agricultural Chem- 
ists shall be followed in making the chemical analy- 
ses provided for in this section. 

(c) If the state chemist is required by law to 
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make analyses or determinations for any ingredi- 
ents before the Association of Official Agricultural 
Chemists shall have adopted an official, or tenta- 
tive, method for such determination, then the state 
chemist shall prescribe a method of analysis to be 
used and he shall send a copy of such methods to 
every manufacturer, whose brands are registered 
in this state, at least six months before such pro- 
visions of the law become effective. (1933, c, 324, 
Sept wlOS7- C 430,nSe4e: 1041. Cc, S68.) 


Editor’s Note.—The 1937 amendment added paragraph (c) 
to the section. 

The 1941 amendment 
without change. 


re-enacted this section practically 


§ 106-38. Plant food deficiency.—(a) The com- 
missioner, in determining for administrative pur- 
poses whether or not any mixed fertilizer or 
fertilizer material is deficient in plant food, shall be 
guided solely by the official sample as defined in 
§ 106-29, and as provided for in paragraphs (b), 
(c), (d); (e) and (f) of § 106-35 and the samples 
taken under the provisions of § 106-36. 

(b) If the analysis shall show that any mixed 
fertilizer falls as much as five per cent and not 
more than ten per cent below the guaranteed anal- 
ysis in the total value of the guaranteed nitrogen, 
available phosphoric acid and available potash, 
twice the value of such deficiency shall be assessed 
against the manufacturer, dealer, or agent who 
sold such fertilizer. If the fertilizer shall fall over 
ten per cent below the guaranteed analysis in the 
total value of the guaranteed nitrogen, available 
phosphoric acid and available potash, the penalty 
assessed shall be four times the value of the de- 
ficiency: Provided, that in no case shall the total 
assessed penalties exceed the value of the goods 
to which it applies. 

If the analysis shall show that any fertilizer or 
fertilizer material falls short of the guaranteed 
analysis in any one ingredient, a penalty shall be 
assessed in accordance with the following toler- 
ances and penalties: ° 

(c) Total Nitrogen and/or Total Available Ni- 
trogen.—A penalty of three times the value of the 
deficiency, if such deficiency is in excess of twenty 
points (which shall mean 0.20 of one per cent) on 
goods that are°guaranteed two per cent nitrogen; 
twenty-five points (which shall mean 0.25 of one 
per cent) on goods that are guaranteed three per 
cent nitrogen; thirty-five points (which shall mean 
0.35 of one per cent) on goods that are guaranteed 
four per cent; forty points (which shall mean 0.40 
of one per cent) on goods that are guaranteed five 
per cent up to and including eight per cent; and 
fifty points (which shall mean 0.50 of one per cent) 
on goods guaranteed over eight per cent. 

(d) Available Phosphoric Acid.—A penalty of 
three times the value of the deficiency, if such de- 
ficiency exceeds forty points (which shall mean 
0.40 of one per cent) on goods guaranteed up to 
and including ten per cent; and fifty points (which 
shall mean 0.50 of one per cent) on goods guaran- 
teed over ten per cent available phosphoric acid. 

(e) Available Potash—A penalty of three times 
the value of the deficiency, if such deficiency is in 
excess of twenty points (which shall mean 0.20 of 
one per cent) on goods that are guaranteed two 
per cent potash; thirty points (which shall mean 
0.30 of one per cent) on goods guaranteed three 
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per cent of potash; forty points (which shall mean 
0.40 of one per cent) on goods guaranteed four per 
cent; fifty points (which shall mean 0.50 of one 
per cent) on goods that are guaranteed four per 
cent up to and including eight per cent; and sixty 
points (which shall mean 0.60 of one per cent) on 
goods guaranteed from nine per cent to twenty per 
cent; and one hundred points (which shall mean 
1.00 per cent) on goods guaranteed over twenty 
per cent. 

(f) Chlorine —If the chlorine content of any 
lot of fertilizer branded for tobacco shall exceed 
the maximum amount guaranteed by more than 
five-tenths (0.5) per cent,'a penalty shall be assessed 
equal to ten per cent of the value of the fertilizer 
for each additional five-tenths (0.5) per cent of 
excess or fraction thereof. 


(g) Should the basicity or acidity as equivalent 
of calcium carbonate of any sample of fertilizer be 
found upon analysis to differ more than five per 
cent (or one hundred pounds calcium carbonate 
equivalent per ton) from the guarantee, then a 
penalty of fifty cents per ton for each fifty pounds 
calcium carbonate equivalent, or fraction thereof 
in excess of the one hundred pounds allowed, may 
be assessed and paid as under paragraph (a) of 
this section. ° 


(h) Calcium Oxide.—If the calcium oxide con- 
tent guaranteed falls as much as one per cent be- 
low the minimum amount guaranteed, a penalty of 
fifty cents per ton for each additional one-half unit 
or fraction thereof shall be assessed. 


(i) Magnesium Oxide.—If the magnesium oxide 
content falls as much as five-tenths (0.5) per cent 
below the minimum amount guaranteed, a penalty 
of fifty cents per ton shall be assessed for each 
additiona! one-fourth per cent deficiency or frac- 
tion thereof. 


(j) Sulphur.—If the sulphur content is found to 
be as much as one and one-half per cent below the 
minimum amount guaranteed in the case of all 
mixed . fertilizers, including mixed fertilizers 
branded for tobacco, a penalty of fifty cents per 
ton for each additional one-half unit or fraction 
thereof, shall be assessed; and in the case of mixed 
fertilizers branded for tobacco, if the maximum 
sulphur content shall exceed the guarantee by 
more than one and one-half per cent, a penalty 
of fifty cents per ton for each additional one-half 
unit or fraction there, shall be assessed. 


(k) Water Insoluble Nitrogen.—A penalty of 
three times the value of the deficiency shall be as- 
sessed, if the deficiency shall exceed ten points 
(which shall mean 0.10 of one per cent) for goods 
guaranteed up to and including fifty-hundredths 
per cent (0.50%); twenty points (which shall mean 
0.20 of one per cent) for goods guaranteed from 
five-tenths per cent to one per cent; thirty points 
(which shall mean 0.30 of one per cent) for goods 
guaranteed from one per cent to two per cent; and 
fifty points (which shall mean 0.50 of one per cent) 
for goods guaranteed above two per cent and up 
to and including five per cent and 100 points 
(which shall mean 1.00 per cent) tolerance above 
five per cent. 

(1) Nitrate Nitrogen——A penalty of three times 
the value of the deficiency shall be assessed if the 
deficiency shall exceed ten points (0.10 of one per 
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cent) for goods guaranteed up to and including 
five-tenths (0.50 per cent); fifteen points (0.15 of 
one per cent) for goods guaranteed from five- 
tenths (0.50 per cent) to one (1) per cent; twenty- 
five points (0.25 of one per cent) for goods guaran- 
teed from one (1) per cent to two (2) per cent and 
thirty-five points (0.35 of one per cent) for goods 
guaranteed above two (2) per cent. 


(m) Additional Plant Foods.—If any additional 
plant foods, elements or compounds are guaran- 
teed, tolerances and penalties for same shall be set 
up by the commissioner. 


(n) All penalties assessed under this section 
shall be paid to the consumer of the lot of fertilizer 
represented by the sample analyzed within three 
months from date of notice by the commissioner to 
the manufacturer, dealer or agent, receipts taken 
therefor, and promptly forwarded to the commis- 
sioner of agriculture: Provided, that penalties shall 
not be assessed for both deficiency in total value 
and deficiencies in individual ingredients, but 
whichever shall be determined to be the greater 
shall be assessed. If said consumers can not be 
found, the amount of penalty assessed shall be 
paid to the commissioner of agriculture who shall 
deposit the same into the department of agriculture 
fund, of which the state treasurer is custodian. 
Such sums as shall thereafter be found to be pay- 
able to consumers on lots of fertilizer against 
which said penalties were assessed shall be paid 
from said fund on order of the commissioner of 
agriculture, and may be used by the commissioner 
of agriculture as he may see fit for the purposes of 
promoting the agricultural program of the state. 
(1933; c. 324, s. 12: 1937, c.. 430, s. 5; 1941, c. 368.) 


Editor’s Note.—The 1941 amendment substituted the pres- 
eht for the former section. 


§ 106-39. Commercial value. — The approximate 
retail value per pound and per unit of the va- 
rious ingredients of mixed fertilizers and ferti- 
lizer materials, namely: Nitrogen, phosphoric acid 
and potash, may be computed by the commissioner 
and be used to establish the relative value of the 
mixed fertilizers and fertilizer materials sold or 
offered for sale in this state. The commissioner 
is authorized to furnish such relative values to any 
persons engaged in the manufacture or sale of 
mixed fertilizers or fertilizer materials in this 
state upon application and to publish the same un- 
der the provisions of § 106-46. (1933, c. 324, s. 
14; 1941, c. 368.) 

Editor’s Note.—This section as inserted by the 1941 
amendment is the same as former § 4689(14) with the ex- 


ception that the reference at the end was changed from 
§ 4689(21) to § 4689(20), now G. S. § 106-46. 


§ 106-40. Minimum plant food content; brand- 
ing of low grade fertilizers—No superphosphate, 
no fertilizer with a guarantee of two plant food in- 
gredients, or no complete mixed fertilizer shall be 
sold or offered for sale for fertilizer purposes within 
this state which contains less than fourteen per 
cent of plant food (total nitrogen—available phos- 
phoric acid—potash). This shall not apply to 
natural animal or vegetable products not mixed 


-with other materials. 


Any mixed fertilizer containing two plant food 
ingredients, or any mixed fertilizer containing less 
than sixteen units of plant food (total nitrogen— 
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available phosphoric acid—potash) shall be branded 
“low grade” and shall carry a “red tag” reading as 
follows: 


“THIS IS A LOW GRADE FERTILIZER. 


It costs too much per unit of nitrogen—available 
phosphoric acid and potash because it contains 
only fourteen or fifteen units (whichever the case 
may be) of these plant foods. You are paying too 
much for bagging, freight, labor, etc., on too much 
inert material.’ (1933, c. 324, s. 15; 1937, c. 480, 
SEO Ost CnsOSs) 


Editor’s Note.—The 1941 amendment substituted. this  sec- 
tion for former § 4689(15). 


§ 106-41. Injurious fillers—It shall be unlaw- 
ful for any person to manufacture, offer for sale or 
sell in this state any mixed fertilizer or fertilizer 
material containing any substance used as a filler 
that is injurious to crop growth or deleterious to 
the soil, or to use in such mixed fertilizer or ferti- 
lizer materials as a filler any substance that con- 
tains inert plant food material or any other sub- 
stance for the purpose or with the effect of deceiv- 
ing or defrauding the purchaser. (1933, c. 324, s. 
16; 1941, c. 368.) 


Editor’s Note.—This section as inserted by the 1941 amend- 
ment is the same as former § 4689(16). 


§ 106-42. Materials containing unavailable plant 
food. — (a) It shall be unlawful for any per- 
son to offer for sale or to sell in this state for ferti- 
lizer purposes any raw or untreated leather, hair, 
wool waste, hoof, horn, rubber or similar nitrog- 
enous materials, the plant food content of which 
is largely unavailable, either as such or mixed with 
other fertilizer materials. 


(b) This section shall not apply to the sub- 
stances mentioned in paragraph (a) when they 
have been treated or processed in such manner as 
to make available the plant food constituents con- 
tained therein. (1933, c. 324, s. 17; 1941, c. 368.) 


Editor’s Note.—The 1941 amendment inserted this section 
in place of former § 4689(17) and omitted a former provision 
that the section should not apply to substances sold to man- 
ufacturers of fertilizers. 


§ 106-48. Deception and fraud.—JIt shall be 
unlawful for any person to make any false or mis- 
leading representation in regard to any mixed fer- 
tilizer or fertilizer material shipped, sold or offered 
for sale by him in this state, or to use any mislead- 
ing or deceptive trade mark or brand name in con- 
nection therewith. ‘The commissioner is hereby 
authorized to refuse registration for any mixed 
fertilizer or fertilizer material with respect to 
which this section is violated. The sale or offer 
for sale of any mixture of nitrogenous fertilizer 
materials under.a name or other designation de- 
scriptive of only one of the components of the mix- 
ture shall be considered deceptive or fraudulent. 
(1933, c. 324, s: 18; 1941, c. 368.) 


Editor’s Note.—The 1941 amendment inserted this section 
in place of former § 4689(18). 


§ 106-44. Sales of materials to consumers.— 
Nothing in this article shall abridge the right of a 
consumer of mixed fertilizer or fertilizer materials 
to buy materials from any manufacturer or dealer 
for his own use and not for resale, provided the 
tonnage tax has been paid thereon, if subject there- 
to, and that the provisions of this article otherwise 
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in respect to such materials have been complied 
with. (1933, c. 324, s. 19; 1941, c. 368.) 

Editer’s Note.—The 1941 amendment inserted this section 
in place of former § 4689(19). 


§ 106-45. Reports of shipments.—It is required 
of each person registering mixed fertilizers and 
fertilizer materials under this article that he 
furnish the commissioner with a written statement 
of the tonnage of each grade of fertilizer sold by 
him in this state. Said statement shall include all 
sales for the periods of January first to and includ- 
ing June thirtieth and of July first to and including 
December thirty-first of each year. ‘The commis- 
sioner may, in his discretion, either invoke a pen- 
alty on, or cancel the registration of, any person 
failing to comply with this section if the above 
statement is not made within thirty days from date 
of notification. The commissioner, however, in 
his discretion, may grant a reasonable extension of 
time. (1933, c. 324, s. 20; 1941, c. 368.) 


Editor’s Note.—The 1941 amendment inserted this section 
in” place of former § 4689(20). 


§ 106-46. Publications. — The commissioner is 
authorized to publish at such time and in such 
form as he may deem proper information concern- 
ing the production and use of mixed fertilizers and 
fertilizer materials, and shall publish an annual re- 
port which shall contain a statement of money re- 
ceived and expended from the sale of tax tags and 
appropriately classified statistics of fertilizer sales 
in this state. Reports of the department chemists’ 
findings based on official samples of mixed ferti- 
lizer or fertilizer material sold within the state as 
compared with the guaranteed analyses registered 
under §§ 106-30 and 106-31 shall be published by 
the commissioner as promptly as possible after the 
completion of analyses, or at least annually. (1933, 
c. 324, s. 21; 1941, c. 368.) 


Editor’s Note.—The 1941 amendment inserted this section 
in place of former § 4689(21). 


§ 106-47. Regulations. — The board of agricul- 
ture, by and with the agreement of the director of 
the North Carolina Experiment Station, is empow- 
ered to adopt from time to time grades of mixed 
fertilizers which shall be sold.in this state and to 
issue such rules and regulations and to set such 
standards as may be necessary for the enforcement 
of this article. The grades so adopted shall not be 
less than twenty-two nor more than thirty-five in 
number: Provided, that in case the United States 
government regulations restrict the number of 
grades outside these limits, the number of grades 
shall be that provided in such regulations. — (1933, 
c. 324, s. 22; 1941, c. 368; 1943, c. 652, s. 2.) 


Editor’s Note.—The 1941 amendment inserted this section 
in place of former § 4689(22). 

Prior to the 1943 amendment the number of grades were 
not to be less than thirty-five: or in excess of fifty. The 
amendment added the provision relating to United States 
government regulations. 


§ 106-48. Misdemeanors.—Each of the follow- 
ing offenses shall be a misdemeanor and any per- 
son upon conviction thereof shall be punished as 
provided by law for the punishment of misde- 
meanors: 

(a) The violation of any of the provisions of 
§§ 106-41, 106-42, or 106-43. 

(b) The filing with the commissioner of any 
false statement of fact in connection with the regis- 
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tration under § 106-30 of any mixed fertilizer or 
fertilizer material. 

(c) Forcibly obstructing the commissioner or 
any official inspector authorized by the commis- 
sioner in the lawful performance by him of his du- 
ties in the administration of this article. 

(d) Knowingly taking a false sample of mixed 
fertilizer or fertilizer material for use under any 
provision of this article; or knowingly submitting 
to the commissioner for analysis a false sample 
thereof; or making to any person any false repre- 
sentation with regard to any mixed fertilizer or 
fertilizer material sold or offered for sale in this 
state for the purpose of deceiving or defrauding 
_ such other person. 

(e) The fraudulent tampering with any lot of 
mixed fertilizer or fertilizer material so that as a 
result thereof any sample of such mixed fertilizer 
or fertilizer material taken and submitted for analy- 
sis under this article may not correctly represent 
the lot; or tampering with any sample taken or 
submitted for analysis under this article, if done 
prior to such analysis and disposition of the sample 
under the direction of the commissioner. 

({) The delivery to any person by the fertilizer 
chemist or his assistants or other employees of the 
commissioner of a report that is wilfully false and 
misleading on any analysis of mixed fertilizer or 
fertilizer material made by the department in con- 
nection with the administration of this article. 

(g) Selling or offering for sale in this state 
mixed fertilizer or fertilizer material without mark- 
ing the same as required by § 106-31. ‘ 

(h) Selling or offering for sale in this state 
mixed fertilizer or fertilizer material containing 
less than the minimum content required by § 
106-40. (1933, c. 324, s. 23; 1941, c. 368.) 


Editor’s Note.—The 1941 amendment inserted this section 
in place of former § 4689(23). 


§ 106-49. Penalties for unauthorized sale, sale 
‘without tax tags, and misuse of tax tags.—(a) For- 
feiture for Unauthorized Sale, Release from For- 
feiture.—All fertilizers and fertilizer materials sold 
or offered for sale contrary to the provisions of 
this article as stated in paragraphs (a), (b), and 
(e) of § 106-30, and (a), (b), (c), (d), (e) and 
(g) of § 106-31 and § 106-32 shall be subject to 
seizure, condemnation, and sale by the commis- 
sioner. The net proceeds of such sale shall be 
placed to the credit of the state treasurer for the 
use of the department of agriculture. The com- 
missioner, however, may, in his discretion, release 
the fertilizers so seized and condemned upon pay- 
ment of the required tax or charge, a fine of 
ten dollars ($10.00), and all costs and expenses in- 
curred by the department in any proceedings con- 
nected with such seizure and condemnation, and 
upon compliance with all other requirements of 
this article. 

(b) Method of-Seizure and Sale of Forfeiture— 
Such seizure and sale shall be made under the di- 
rection of the commissioner by any officer or agent 
of the department. The sale shall be made at the 
courthouse door in the county in which seizure is 
made, after thirty days advertisement in some 
newspaper published in such county, or if no news- 
paper is published in such county, then by like 
advertisement in a newspaper published in the 
nearest county thereto having a newspaper. ‘The 
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advertisement shall state the brand name or name 
of the goods, the quantity, and why seized and 
offered for sale. 

(c) Sale without Tag; Misuse of Tag; Penalty; 
Forfeiture.—Every merchant, trader, manufacturer, 
broker, or agent who shall sell or offer for sale any 
mixed fertilizer or fertilizer material without hav- 
ing attached thereto such tags as are required by 
paragraphs (a) and (c) of § 106-33, or who 
shall use the required tags a second time to avoid 
the payment of the tonnage charge, and every per- 
son who shall aid in the fraudulent selling or offer- | 
ing for sale of any such fertilizer, shall be liable 
to a penalty of the price paid the manufacturer for 
each separate bag, barrel, or package sold, or of- 
fered for sale, or removed, said penalty to be re- 
covered by the commissioner by suit brought in 
the name of the state, and any amount so recov- 
ered shall be paid, one-half to the informer and 
one-half to the state treasurer for the use of the 
department of agriculture. If any such fertilizer 
shall be condemned as provided by law, it shall be 
the duty of the commissioner to have an analysis 
made of the same and cause printed tags or labels 
expressing the true chemical ingredients thereof to 
be put upon each bag, barrel, or package, and fix 
the commercial value at which it may be sold. It 
shall be unlawful for any person to sell or offer for 
sale or remove any such fertilizer, or for agent of 
any railroad or other transportation company to 
deliver any such fertilizer in violation of this sec- 
tion. Any person who shall sell or offer for sale 
or remove any fertilizer in violation of the pro- 
visions of this section shall be guilty of a misde- 
meanor. 

(d) Deficiencies of Weight Made Good.—Any 
fertilizer which is found by an inspector of the de- 
partment of agriculture to be short in weight, the 
manufacturer of said fertilizer shall within five 
days of official notice from the department of agri- 
culture make good such deficiency and pay to the 
consumer a penalty equal to four times the value 
of the actual shortage. The commissioner in his 
discretion may allow reasonable tolerances for 
short weight due to loss through handling and 
transporting. (1933, c. 324, .s.. 24; 1941, c. 368; 
1943,.c. 652, s. 3.) 

Editor’s Note.—The 1941 amendment inserted this section 
in place of former § 4689(24). 

The 1943 amendment struck out the word “not” formerly 
appearing in line ten of subsection (d) between the word 
“weight”? and the word “due.’’ 

The cases annotated below were decided under the provi- 
sions of former C. S. § 4703, which section, with slight 
changes, is incorporated in this section as paragraph (c). 

Constitutionality.—This section is not in conflict with the 
constitution. Goodwin yv. Fertilizer Works, 119 N. C. 120, 
25 S. E. +795. 

The penalty is restricted to those who “shall sell or offer 
for sale’? without complying with the terms of the statute. 
It has no application against the purchaser who buys for 
his own use. Johnson v. Carson, 161 N. C, 371, 77 S. E. 307. 

Party Plaintiff—Under this section the person suing for 
the penalty, and not the Department of Agriculture or the 
State, is the proper party plaintiff. Goodwin vy. Fertilizer 
Works, 119 N. C. 120, 25 S. E. 795. 

Judicial Notice of Violation of Section—Courts will take 
judicial notice of the violation of the provisions of this 
article and upon allegation and proof thereof permit recov- 
ery, though not specially pleaded. Carson v. Bunting, 154 
Ne (C7'520°70 S58 Be 923" 


For sufficiency of indictment for the violation of this sec- 
tion, see State v. Oil Co., 154.N. C. 635, 70 S. E. 741. 


§ 106-50. Sales and exchanges between manu- 


[22] 


§ 106-51 


facturers, etc.—Nothing in this article shall be con- 
strued to restrict or avoid sales or exchanges of 
fertilizer or fertilizer materials to each other by 
importers, manufacturers or manipulators who mix 
fertilizer materials for sale, or as preventing the 
free and unrestricted shipments of fertilizers or fer- 
tilizer materials to manufacturers or manipulators 
who have registered their brands as required by 
the provisions of this article. (1941, c. 368.) 


Art. 3. Fertilizer Laboratories. 


§ 106-51. Certification of fertilizer laboratories. 
—The commissioner of agriculture, or his author- 
ized agent, shall, upon the application of any com- 
mercial laboratory that analyzes fertilizer or fer- 
tilizer materials, make such examination as he 
shall consider fit of the work of said laboratory, 
and when, in his opinion, the examination shall 
show the work of the said laboratory to be ac- 
curate and reliable, he shall certify said laboratory 
to that effect. 

To those manufacturers requesting names of 
certified laboratories, the commissioner of agri- 
culture shall supply such information. (1933, c. 
551.) 

Art. 4. Insecticides and Fungicides. 


§ 106-52. Rules and standards. — The depart- 
ment of agriculture shall have power to make 
rules, regulations and adopt standards to carry out 
the designs and purposes of this article. (1927, c. 
538, s. 1.) 

§ 106-53. Registration. — Before any manufac- 
turer or dealer shall sell, offer or expose for sale in 
this State any paris green, calcium arsenate, lead 
arsenate or any other insecticide or fungicide he 
shall register with the Department of Agriculture 
the name of each brand of said preparation, the 
name and address of the manufacturer or dealer, 
the minimum per cent of each and every toxic 
chemical or compound present, and the specific 
name of each active ingredient used in its manu- 
facture and the weight of the packages in which 
' the material is packed. The words “paris green, 
calcium arsenate, lead arsenate and all other insec- 
ticides and fungicides” mentioned and used in this 
article, shall apply only to insecticides and fungi- 
cides used on cotton, tobacco, all field crops, gar- 
dens, orchards, fruits, etc., for the control or de- 
struction of insect life and fungus diseases. (1927, 
c. 53, s. 2.) 


§ 106-54. Labels to be affixed.—Every lot, pack- 
age or parcel of paris green, calcium arsenate, 
lead arsenate, or any other insecticide or fungicide, 
offered or exposed for sale within this State, shall 
have affixed thereto a tag or label, in a conspicu- 
ous place on the outside thereof containing a 
legible and plainly printed statement in the Eng- 
lish language clearly and truly certifying 

(a) the net weight of the lot, package or parcel; 

(b) the name, brand or trademark; 

(c) the name and address of the manufacturer, 
importer, jobber, firm, association, corporation, 
dealer or person, etc., responsible for placing the 
commodity on the market; 

(d) the minimum per cent of each and every 
toxic chemical or compound present. 

(e) the specific name of each active ingredient 
used in its manufacture. (1927, c. 53, s. 3.) 
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§ 106-55. Refusal and cancellation of regis- 
tration.—The Commissioner shall have the power 
to refuse to register any paris green, calcium ar- 
senate, lead arsenate or any other insecticide or 
fungicide under a name, brand or trademark, which 
would be misleading or deceptive. Should any 
paris green, calcium arsenate, lead arsenate or 
any other insecticide or fungicide be registered in 
the State and it is afterward discovered that such 
registration is in violation of any of the provisions 
of this article, the Commissioner shall cancel such 
registration. (1927, c. 53, s. 4.) 


§ 106-56. Registration fee; expiration of reg- 
istration certificate; renewal.—All manufacturers 
or distributors, for the purpose of defraying the 
expenses connected with the enforcement of this 
article, before selling, offering or exposing for 
sale in this state any paris green, calcium arse- 
nate, lead arsenate or any other insecticides and 
fungicides, shall pay annually to the department 
of agriculture a registration fee of ten dollars 
($10.00) for each and every brand of the afore- 
mentioned insecticides and fungicides registered 
as required under § 106-53. All certificates of reg- 
istration shall expire on the thirty-first day of De- 
cember next following the date of issuance and 
shall be subject to renewal upon receipt of annual 
registration fees. (1927, c. 53, s. 5; 1939, c. 284, 
Sue.) 

Editor’s Note.—This section was so changed by the 1939 
amendment that a comparison here is not practical. 

§ 106-57. Certificates entitling manufacturers or 
distributors to sell; unlawful sale, etc. — To man- 
ufacturers or distributors who have duly reg- 


‘istered their brands and have paid registration 


fees on paris green, calcium arsenate, lead arse- 
nate or other insecticides and fungicides in com- 
pliance with the requirements of this article, there 
shall be issued by the department of agriculture 
certificates which shall entitle said manufacturers 
or distributors to sell all duly registered brands 
until the expiration of such certificates as pro- 
vided under § 106-56. When any manufacturer or 
distributor shall have duly complied with the pro- 
visions of this article, no other agency represent- 
ing such manufacturer or distributor shall be re- 
quired to register or pay registration fees on such 
brands as have been duly registered. It shall be 
unlawful for any manufacturer or distributor, or 
their agents to sell, offer or expose for sale in this 
state any of the aforementioned insecticides or 
fungicides which have not been duly registered 
and for which annual registration fees have not 
been paid. (1927, c. 53, s. 6; 1939, c. 284, s. 1.) 


Editor’s Note.—Prior to the 1939 amendment this section 
provided for tax stamps. 


§ 106-58. Requirement of identifying color or 
medium.—For the purpose of safeguarding the 
legitimate uses of paris green, calcium arsenate, 
lead arsenate and all other insecticides and fungi- 
cides and to prevent the poisoning of man or ani- 
mal by confusion with or mixing with foods and 
feeds, either by accident or intent, it shall be re- 
quired as a qualification for registration that all 
such aforesaid insecticides and fungicides which 
are likely to be confused with or which are not 
readily apparent when mixed with such foods or 
feeds, shall bear or contain some identifying added 
color or medium to differentiate them from, or to 
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show their presence when contained in such foods 
or feeds; provided that no commodity intended for 
insecticidal, fungicidal or similar purposes which 
is already developed, or new products for these 
purposes which may appear from time to time 
shall be excluded from registration where there 
is not available or has not been developed a suit- 
able identifying color or medium; and, provided 
that in the absence of a suitable identifying color 
or medium, the commissioner shall have author- 
ity himself or through representatives designated 
by him to co-operate with manufacturers and dis- 
tributors in the development of suitable safe 
guards; final decision, with due right of appeal, 
resting in the discretion of the board of agricul- 
ibkgten MGI Ce Bisa Ge WAS AIG PI ote, AUG. Gay ahs: ale) 
(Oy OAL yp, al) 

Editor’s Note.—Prior to the 1939 amendment this section 
exempted sales in small packages from the requirement of 
tax stamps. Section 4 of the amendatory act repealed the 
1929 act. 

§ 106-59. Statement mailed; what shown.— 
Every manufacturer and dealer who has registered 
paris green, calcium arsenate, lead arsenate or 
any other insecticide or fungicide for sale within 
the state of North Carolina shall mail to the 
commissioner on forms provided by the commis- 
_ sioner, within forty-eight hours of each sale, ship- 
ment or delivery into or within North Carolina, 
a statement showing the official name of the in- 
secticide or fungicide, the guranteed analysis, the 
quantity and the name and address of the pur- 
chaser to whom sold, and the initials and num- 
bers: of ‘the car; if sold: in»car lots: (1927)c.153; 
s. 8; 1933, c. 233; 1939, c. 284, s. 4.) 


Editor’s Note.—Public Laws of 1933, chapter 233, which 
substituted the word ‘“‘poisonous” for the word ‘‘other’’ be- 
tween the words “any” and “‘insecticide’’, was repealed by 
the 1939 amendment. 


§ 106-60. Entrance for inspection or sampling; 
analysis—The Commissioner in person, or by dep- 
uty, shall have the power to enter into any car, 
warehouse, store, building, boat, vessel or place 
supposed to contain insecticides or fungicides, for 
the purpose of inspection or sampling, and shall 
have the power to take samples for analysis from 
any lot, package or parcel of insecticides or fungi- 
cides. It shall be unlawful for any person to op- 
pose entrance of said Commissioner or deputy or 
in any way interfere with the discharge of his 
duty. All analyses shall be made by the official 
methods of the Association of Official Agricultural 
Chemists of the United States, and shall be made 
by chemists of the Department of Agriculture. 
Where a method of analysis is required before 
the association of official agricultural chemists 
has adopted an official or tentative one, and pend- 
ing appearance of an official method by the asso- 
ciation of official agricultural chemists, such meth- 
ods as may be available or may be developed, sub- 
ject to approval by the board of agriculture, may 
be used; provided that such method upon being 
used shall be immediately available for use and 
checking to all persons, firms or corporations con- 
cerned, and results from such methods shall be 
subject to a reasonable period of consideration 
and hearings before any proceedings based upon 
them are instituted. (1927, c. 53, s. 9; 1939, c. 
D8Anise 22) 


Editor’s Note.—The 1939 amendment added the last sen- 
tence. 
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§ 106-61. Use of stamp a second time; adulter- 
ated and misbranded articles; injunction.—lIt shall 
be unlawful for any manufacturer or distributor 
to sell, offer or expose for sale in this state any 
paris green, calcium arsenate, lead arsenate or 
any other insecticides or fungicides which are 
adulterated or misbranded within the meaning of 
this article. Any paris green, calcium arsenate, 
lead arsenate and any other insecticide or fungi- 
cide shall be deemed to be adulterated if its 
strength or purity fall below the professed stand- 
ard or quality under which it is sold; or if any 
substance has been substituted wholly or in part 
for the article; or if any valuable constituent of 
the article has been wholly or in part abstracted; 
or if it be in any way depreciated or be in de- 
parture from the true and honest value repre- 
sented. Paris green, calcium arsenate, lead arse- 
nate and all other insecticides and fungicides shall 
be deemed to be misbranded if it carries any 
false or misleading statement upon or attached to 
the lot, package or parcel, or, if any false or mis- 
leading statements concerning its value are made 
on the lot, package or parcel, or in any printed 
advertising matter issued by the manufacturer or 
dealer that registered paris green, calcium arse- 
nate, lead arsenate, or any other insecticide or 
fungicide, or if the number of net pounds set 
forth upon the package, lot, or parcel is not cor- 
rect. It shall be the duty of the Attorney-General 
when requested by the Commissioner, to institute 
suit to enjoin any manufacturer, or dealer, resident 
or non-resident, from manufacturing or selling or 
soliciting orders for the sale of paris green, cal- 
cium arsenate, lead arsenate, or any other insecti- 
cide or fungicide, for use in this State without 
complying with all the provisions in this article, 
which injunction may be issued without bond or 
Ad VANCE aCOStammCl92(-5Cyk5S,.5S meme Oo On Comma Sas 
Sapo) 


Editor’s Note.—The 1939 amendment substituted the 
two sentences above in lieu of the former first sentence. 


first 


§ 106-62. Seizure of articles—Any paris green, 
calcium arsenate or any other insecticide or fungi- 
cide sold, offered or exposed for sale within this 
State in violation of any provisions of the article 
shall be liable to seizure at the instance of the 
Commissioner. Upon complaint being filed by 
the Commissioner in person or by duly authorized 
deputy, with any district judge or a justice of the 
peace, describing the paris green, calcium arse- 
nate, lead arsenate or any other insecticide or 
fungicide and the place where it is believed paris - 
green, calcium arsenate, lead arsenate or any other 
insecticide or fungicide is sold, offered or exposed 
for sale in violation of the law, such district judge 
or justice of the peace shall issue his warrant di- 
recting the sheriff or any of his deputies to search 
such place, and if the law is being violated to 
seize the paris green, calcium arsenate, lead ar- 
senate, or any other insecticide or fungicide, and 
it shall be the duty of the officer to whom such 
warrant is delivered to search the place described 
in the warrant and to seize all paris green, calcium 
arsenate, lead arsenate or any other insecticide or 
fungicide found there in violation of the law, and 
if the admission into such place is refused, the offi- 
cer executing said warrant is hereby authorized 
to force open the same. If it shall appear at the 
hearing before the district judge or a justice of the 
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peace, who issued said writ, that the paris green, 
calcium arsenate, lead arsenate or any other in- 
secticide or fungicide was sold, exposed or offered 
for sale in violation of any provisions of this ar- 
ticle, said paris green, calcium arsenate, lead ar- 
senate or any other insecticide or fungicide shall 
be condemned and delivered to an officer or agent 
of the Commissioner, to be destroyed or to be 
sold at his discretion. The sale shall be made at 
the court-house in the county in which the seizure 
is made. Said paris green, calcium arsenate, lead 
arsenate or any other insecticide or fungicide shall 
be sampled and subjected to analysis if necessary 
or tagged, or branded and otherwise brought into 
compliance with the requirements of this article, 
before being sold. The Commissioner, however, 
may, in his discretion, release the paris green, 
calcium arsenate, lead arsenate or any other in- 
secticide or fungicide seized or condemned upon 
the payment of the required tax or charge and 
all costs and expenses incurred in any proceedings 
connected with such seizure and condemnation, 
and upon compliance with all other requirements 
of this article. (1927, c. 53, s.-11.) 


§ 106-63. Copy of analysis in evidence.—A copy 
of the analysis made by any chemist of the De- 
partment of Agriculture of any paris green, cal- 
cium arsenate, lead arsenate or any other insecti- 
cide or fungicide certified to by him shall be ad- 
missible as evidence in any court of the State on 
trial of any issue involving the mevits of the insec- 


ticides and fungicides covered by this article. 
(1927, c. 53, s. 12.) . 
§ 106-64. Articles in transit. — Nothing con- 


tained in this article shall interfere with paris 
green, calcium arsenate, lead arsenate or any 
other insecticide or fungicide passing through the 
State in transit, nor shall it apply to the delivery 
of materials to manufacture paris green, calcium 
arsenate, lead arsenate or any other insecticide or 
fungicide for manufacturing purposes. (1927, c. 
58, s. 13.) 


§ 106-65. Violation of article—Any manufac- 
turer or dealer violating any provision or section 
in this article, or any rule, regulation or standard 
of the Department of Agriculture promulgated un- 
der this article shall be deemed guilty of a. misde- 
meanor and upon conviction shall be fined not less 
than fifty dollars nor more than two hundred and 
fifty dollars for each offense. (1927, c. 53, s. 14.) 


Art. 5. Seed Cotton and Peanuts. 


§ 106-66. Sale of seed-cotton or peanuts.—If any 
person shall buy, sell, deliver or receive for a 
price, or for any reward whatever, any cotton in 
the seed where the quantity is less than what is 
usually baled, or any peanuts, and shall fail to 
enter upon a book to be kept by him for such 
purpose, and to be open to inspection by the pub- 
lic at all business hours, the date of such buying 
or receiving, the number of pounds in each lot, 
the true name of the person or persons from whom 
bought or received and that he is the owner there- 
of, the name of the owner of the land on which 
such cotton is -raised, and the price paid for the 
same per pound, he shall be guilty of a misde- 
meanor, and upon conviction be punished by a fine 
not exceeding fifty dollars or imprisoned not ex- 
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ceeding thirty days. In all prosecutions under this 
section it shall only be necessary for the state to 
allege and prove that the defendant bought or re- 
ceived the seed-cotton or peanuts as charged, and 
the burden shall be upon the defendant to show 
that the provisions of this section have been 
complied with. (Rev., s. 3812; 1887, c. 199; 1905, 
CEN ZOU P523 91929, son e8ilwcy a CHS; 5083.) 

Editor’s Note.—As to constitutionality of statute similar 


to this section, see State v. Moore, 104 N. C. 714, 10 S. E. 
143. 


§ 106-67. Traveling seed-cotton buyers must re- 
port; failure a misdemeanor.—Any person en- 
gaged in traveling from house to house or from 
place to place buying or trading for seed-cotton 
shall keep a correct record of the name and post- 
office address of each person from whom he buys 
or with whom he trades for seed-cotton, together 
with the number of pounds he buys or trades for 
from each person and the amount paid in each 
case. 

On or before the third day of each month such 
person shall file a sworn statement with the clerk 
of the superior court of the county in which he 
made such purchases or trades for seed-cotton, 
showing the name and postoffice address of each 
person from whom he bought or with whom he 
traded during the next preceding month, together 
with the amount paid and the number of pounds 
of such cotton received from each person. 

Any person failing or refusing to comply with 
this section shall be guilty of a misdemeanor for 
each offense, and upon conviction shall be fined 
not exceeding fifty dollars or imprisoned not more 
than thirty days. (1919, c. 43; C. S. 5084.) 


Art. 6. Cotton-Seed Meal. 


§ 106-68. Cotton-seed meal defined; inspection 
tax.—Cotton-seed meal is a product of the cotton 
seed only, composed principally of the kernel with 
such portion of the fiber or hull and oil as may be 
left in the course of manufacture of cotton-seed 
oil, and when sold for use as fertilizer or feed shall 
be subject to an inspection tax of twenty-five 
cents per ton and be subject to inspection as other 
fertilizers or fertilizing materials, unless sold. to 
manufacturers for use in manufacturing fertilizers 
oye tneeals (CGH, es PHD Gy aS” GIBBME tee PETG (OX: Sy 
4704.) 


Editor’s Note.—The 1939 amendment substituted 
five” for “twenty” in regard to amount of tax. 


“twenty- 


§ 106-69. Bags to be branded with specified par- 
ticulars—— All cotton-seed meal offered for sale, un- 
less sold to manufacturers for use in manufactur- 
ing fertilizers or feed, shall have plainly branded 
on the bag containing it, or on the tag attached 
thereto, the following data: 

1. Cotton-seed meal (with brand and grade). 

2. Weight of package. 

3. Ammonia and protein. 

4. Name and address of manufacturer. (1917, c. 
242, s. 2; C. S. 4705.) 


§ 106-70. Grades and standards established.—No 
person, firm, or corporation shall offer for sale any 
cotton-seed meal except as provided in § 106-69, 
graded and classed as follows: 

1. Prime cotton-seed meal by analysis must con- 
tain at least seven and one-half per cent of am- 
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monia or thirty-eight and fifty-six one-hundredths 
per cent of protein. 

2. Good cotton-seed meal by analysis must con- 
tain at least seven per cent of ammonia, or thirty- 
six and no one-hundredths per cent of protein. 

3. Ordinary cotton-seed meal by analysis must 
contain at least six and one-half per cent of am- 
monia, or thirty-three and forty-four hundreths 
per cent of protein. (1917, c. 242, s. 3; C. S. 4706.) 

The purpose of these sections is to promote agriculture 
by insuring the sale of fertilizers containing plant food in 
certain proportions and of sufficient quality and quantity 
and to protect those who cultivate the soil from imposition 
= fraud. State v. Faulkner, 175 N. C. 787, 789, 95 S. EH. 

§ 106-71. Rules to enforce statute; misdemeanor. 
—The board of agriculture is empowered and di- 
rected to make such rules and regulations as are 
necessary to a proper carrying into effect of the 
provisions of this article, and to provide for all 
such tags as manufacturers may demand, upon 
paying the tax therefor. Any person wilfully vio- 
lating any of the regulations made by the board 
of agriculture in connection with the provisions 
of this article shall be guilty of a misdemeanor. 
(1917, c. 242, s. 4; C. S. 4707.) 


§ 106-72. Sales without tag; misuse of tag; pen- 
alty; forfeiture—Every merchant, trader, manu- 
facturer, or agent who shall sell or offer for sale 
any cotton-seed meal without having attached 
thereto such labels, stamps, and tags as are re- 
quired by law, or who shall use the required tag 
a second time to avoid the payment of the tonnage 
charge, and every person who shall aid in the 
fraudulent selling or offering for sale of any cot- 
ton-seed meal, shail be liable to a penalty of the 
price paid the manufacturer for each separate bag, 
barrel, or package sold, offered for sale, or re- 
moved, to be recovered by the commissioner of 
agriculture by suit brought in the name of the 
state, and any amount so recovered shall be paid 
one-half to the informant and one-half to the 
state treasurer for the use of the department of 
agriculture. If any such cotton-seed meal shall 
be condemned, as provided by law, it shall be the 
duty of the department to have an analysis made 
of the same; cause printed tags or labels express- 
ing the proper grade to be put upon each bag, bar- 
rel, or package, and shall fix the commercial value 
at which it may be sold; and it shall be unlawful 
for any person to sell, offer for sale, or remove any 
such cotton-seed meal, or for any agent of any 
railroad or other transportation company to deliver 
any such cotton-seed meal in violation of this sec- 
tion. | (1917) c: 2400 s5:°4 2 CAS 2708) 


What Constitutes ‘Unlawful Removal.’ — Unlawful re- 
moval relates to those who “sell or offer for sale any cot- 
ton-seed meal without having the proper tags attached,” 
and not the farmer, for whose protection the statutes were 
enacted, so as to make him liable for removing from the 
depot bags of cotton-seed meal, to be used under his crops, 
and which had been bought by and shipped him for that 
purpose. Johnson vy. Carson, 161 N. C. 372, 77 S. E. 307. 


§ 106-73. Sales contrary to article a misdemean- 
or.—Any person, firm, or corporation who shall 
sell or offer for sale or shall act as agent of or 
broker for the manufacturer of or dealer in any 
cotton-seed meal contrary to the provisions above 
set forth shall be guilty of a misdemeanor. (Rev., 
SIUSS 14 911917, MCDADE 58 191 9 ech ose nS: 
4709.) 
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In General. — The fact that neither knowledge of the 
defect nor an intent to defraud is made an element in the 
criminal offense is strong reason for confining the statute 
to the manufacturer, who should be held to have knowledge 
of the composition of the fertilizer he offers for sale, and 
to the owner, not a manufacturer, and his agent with au- 
thority to sell, who have the opportunity to test the fer- 
tilizer before they sell it. State v. Faulkner, 175 N. C. 787, 
790, 95° S. EB. 171. ; 

For violation of this section, see State v. Oil Co., 154 N. 
C..63550/00 Siptoe caus 

§ 106-74. Forfeiture for unauthorized sale; re- 
lease from forfeiture.—All cotton-seed meal sold 
or offered for sale contrary to the provisions above 
set forth shall be subject to seizure, condemnation, 
and sale by the commissioner of agriculture. The 
net proceeds from such sale shall be placed in the 
general fund of the department and accounted for 
upon its books. The commissioner, however, shall 
have the discretion to release the meal so seized 
and condemned upon compliance with the law as 
set forth above and the payment of all costs and 
expenses incurred by the department in any pro- 
ceedings connected therewith. (1917, c. 242, s. 5; 
C. S. 4710.) 


§ 106-75. Method of seizure and sale on forfei- 
ture.—Such seizure and sale shall be made under 
the direction of the commissioner of agriculture by 
an officer or agent of the department; the sale to 
be made at the courthouse door in the county in 
which the seizure is made, after thirty days ad- 
vertisement in some newspaper published in said 
county, or if no newspaper is published in said 
county, then by like advertisement in a newspaper 
published in the nearest county thereto having a 
newspaper. The advertisement shall state the 
grade of the meal, the quantity, why seized and 
offered storesalemen@lol7sicm 242 sub we Ca Seiad) 


‘§ 106-76. Collection and analysis of samples.— 
The department of agriculture shall have the same 
authority and powers for taking and analyzing 
samples of cotton-seed meal as are provided in 
case ot commercial fertilizers and fertilizer mate- 
rials; and the same procedure as to law and regu- 
lations shall be followed in taking such samples of 
cotton-seed meal as are prescribed and followed 
for taking samples of fertilizer and fertilizer mate- 
rials. (1919, c. 271; C. S. 4712.) 


§ 106-77. Sales below guaranteed quality; duties 
of commissioner.—When the commissioner of ag- 
riculture shall be satisfied that any cotton-seed meal 
is five per cent below the guaranteed analysis, it 
shall be his duty to assess twice the value of said 
deficiency against the manufacturer, and if said 
cotton-seed meal shall fall as much as ten per cent 
below the guaranteed analysis it shall be his duty to 
assess three times the value of said meal and re- 
quire that his findings of said deficiency be made 
good to all persons who, in the opinion of the com- 
missioner, have purchased the said meal; and the 
commissioner may seize any meal belonging to 
said company, to the value of the deficiency, if 
the deficiency shall not be paid within thirty days 
after notice to the company. If the commissioner 
shall be satisfied that the deficiency in analysis 
was due to intention or fraud of the manufacturer, 
then the commissioner shall assess and collect 
from the manufacturer twice the amount above 
provided for and pay over the same to parties 
who purchased said meal. If any manufacturer 
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shall resist such collection or payment, the com- 
missioner shall immediately publish the analysis 
and the facts in the bulletin and in such news- 
papers in the state as he may deem necessary. 
(1917, c. 242, s. 7; C.. S. 4713.) 


§ 106-78. Adulteration prohibited——It shall be 
unlawful for any manufacturer to adulterate cot- 
ton-seed meal in the process of manufacture or 
otherwise. « (1917,.c. 242... 8, 8* C..S. 4714.) 


Art. 7. Pulverized Limestone and Marl. 


§ 106-79. Board of agriculture authorized to 
make and sell lime to farmers—The North Caro- 
lina board of agriculture is authorized and directed, 
for the purpose of furnishing marl or limestone to 
the farmers of the state, to make: such arrange- 
ments as they deem advisable for this purpose, and 
to this end may lease or purchase oyster shells in 
large quantities and beds of limestone, and erect 
machinery suitable for the preparation of the ma- 
terial for use by the farmers; and any lime so 
prepared and any by-products shall be sold for 
agricultural purposes to the citizens of the state 
at a reasonable cost which shall produce an 
amount of money sufficient to maintain and oper- 
ateuthes plantee1 019 c.182)'s, is°C. S..4715.) 


§ 106-80. Convict labor authorized.—With the 
approval of the governor, when requested by the 
board of agriculture, the chairman of state high- 
way and public works commission may furnish a 
superintendent with a squad of able-bodied con- 
victs, not to exceed fifty, to do such work as the 
commissioner, with the authority of the board, 
may deem necessary to mine, prepare, load and 
dispose of the material. The board shall pay the 
state quarterly such amount as shall be agreed 
upon by the chairman of state highway and pub- 
lic works commission and the board of agriculture 
for their work, out of the proceeds of the sales, 
and the state shall guard, feed, clothe, and work 
such convicts: Provided, that after the first year’s 
operations the expenses of the work shall not ex- 
ceed the amount of the sales. (1919, c. 182, s. 2; 
$083 ic.e172ri6n18+°C50.04716.) 


Art. 8. Sale, etc., of Agricultural Liming Ma- 
terial, etc. 


§ 106-81. Regulation of sale, etc., of agricultural 
liming material, etc.—All agricultural liming: ma- 
terial, agricultural liming material with potash, and 
land plaster, hereinafter named either as the afore- 
said separate items, or collectively as “materials 
coming under this article,” or as “said materials”, 
to be sold, offered, or exposed for sale in this state, 
shall be subject to regulation as provided by the 
following sections of this article. (1941, c. 275, 
Sani) 


§ 106-82. Registration of brands by manufac- 
turers and vendors.—Every manufacturer or vend- 
or proposing to sell, offer or expose for sale in 
this state, the materials coming under this article 
shall, annually on or before the first day of Janu- 
ary of each year, or before offering said materials 
for sale in this state, register with the commis- 
sioner of agriculture, on forms to be furnished by 
‘said commissioner, each brand of the said materials 
that he proposes to offer for sale during the next 
ensuing calendar year, or remainder thereof, giv- 
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ing for each brand the information prescribed in 
the following subsections: 

(a) Net weight when sold in packages. 

(b) A brand or trade name truly descriptive of 
the product. 

(c) The guaranteed analysis showing: 

(1) In case of agricultural liming materials; the 
minimum per cent of calcium expressed as calcium 
carbonate (CaCO:;) and of magnesium expressed 
as magnesium carbonate (MgCOs) if the product 
be unburned or a mixture of both burned and un- 
burned material; or as calcium oxide (CaO) and 
magnesium oxide (MgO) if the product be in the 
burned state and, in either case, the total neutraliz- 
ing value expressed as calcium carbonate equiva- 
lent or neutralizing equivalent, and the fineness of 
the material, excepting that guarantee of screen 
analysis shall not be required for the products from 
completely burned limestone or shells. (The terms 
“Calcium Carbonate Equivalent” and ‘“Neutraliz- 
ing Equivalent,’ for the purpose of this article, 
shall mean one and the same thing. Fineness shall 
be determined by screens complying with the spec- 
ifications of the United States Bureau of Stand- 
ards.) 

(2) In case of agricultural liming material with 
potash, the same requirement as for agricultural 
liming material, subsection (c) (1) of this section, 
but including also the minimum per cent of avail- 
able potash as the oxide (K20O). (The potash 
content of agricultural liming material with potash 
shall not be below four percent, and the guarantee 
for said potash content shall be in whole numbers 
only.) 

(3) In case of land plaster, the minimum per 
cent of calcium sulfate (CaSO). 

(d) The name and address of the manufacturer _ 
or vendor guaranteeing the registration. 

(e) In case of combinations of materials from 
different sources, the source, chemical form, and 
minimum per cent of each material in truly de- 
scriptive terms. (1941, c. 275, s. 2.) 


§ 106-83. Labelling.—All of the said materials 
sold, offered, or exposed for sale in this state shall 
have attached thereto, or be accompanied by a 
plainly printed statement giving the information 
as required under § 106-82, subsections (a), 
(b), (c), (d) and (e). In case of materials sold 
in packages, the said information shall be plainly 
printed upon the package, or upon a tag or label 
attached thereto, of such quality and in such man- 
ner that it shall withstand normal handling, and, in 
case of material sold in bulk, the said statement 
shall be delivered to the purchaser either with the 
material, or with the invoice therefor. (1941, c. 
275, s. 3.) 


§ 106-84. Registration and tonnage fees; tags 
showing payment; license certificates——(a) For 
the purpose of defraying expenses connected with 
the registration, inspection and analysis of the ma- 
terials coming under this article, there shall be 
paid, by the manufacturers or vendors, to the de- 
partment of agriculture, for each brand or grade 
of said materials registered as required under 
§ 106-82, an annual registration fee of five dollars 
($5.00) for each calendar year or part thereof, said 
fee to be paid at the time of registration. 

(b) Likewise, in addition to the above stated 
registration fee there shall be paid upon said ma- 
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terials sold in this state, in the manner specified 
under subsection (c) of this section, tonnage fees 
as follows: For agricultural liming material, five 
cents per ton; for agricultural liming material with 
potash, twenty-five cents per ton; and for land 
plaster, five cents per ton; excepting that these 
fees shall not apply tc materials which are sold to 
fertilizer manufacturers for the sole purpose of use 
in the manufacture of fertilizer. 

(c) Each bag, parcel, or shipment of said ma- 
terials shall have attached thereto a tag, or label, 
to be furnished by the department of agriculture, 
stating that all charges specified in this article 
have been paid, and the commissioner of agricul- 
ture, with the advice and consent of the board of 
agriculture is hereby empowered to prescribe a 
form for such tags, or labels, and to adopt such 
regulations as will insure enforcement of this arti- 
cle. . Whenever any manufacturer or vendor shall 
have paid the required charges, his goods shall not 
be liable to any further tax, whether by city, town 
or county. ‘Tax tags or labels shall be issued each 
year by the commissioner of agriculture, and sold 
.to persons applying for same at the tax rate pro- 
vided herein. Tags or labels left in the possession 
of persons registering the materials coming under 
this article, at the end of a calendar year, may be 
exchanged for tags or labels for the next succeed- 
ing year. 

(d) To manufacturers or vendors of the ma- 
terials covered in this article, who have registered 
their brands of the said materials and paid registra- 
tion fees as required herein, shall be issued by 
the commissioner of agriculture, without further 


charge, certificates licensing said manufacturers or . 


vendors, themselves or through their agents, to sell 
in this state the brands of materials named in said 
‘certificate, for the period of time designated there- 
ith (CSV ey Corda os, 20) 


§ 106-85. Report of sales—In addition to the 
statement required under § 106-82, each manu- 
facturer or vendor of the materials covered in 
this article shall, on or before the first day of Feb- 
ruary of each year, file with the department of ag- 
riculture a written report showing the total num- 
ber of net tons of each brand and grade of the said 
materials sold by him, or his representatives or 
agents in this state, during the last preceding year. 
License for the sale of said materials within this 
state shall not be issued for a succeeding year to 
any manufacturer or vendor for the continued sale 
of his product unless and until said report has been 
madeay(GLO4Iec eenomiseno.) 


§ 106-86. Administration; inspections, sampling 
and analysis.—It shall be the duty of the commis- 
sioner of agriculture to institute the necessary pro- 
ceedings and have prepared the necessary equip- 
ment to put into effect the provisions of this arti- 
cle, and to authorize the collecting of official 
samples of the materiais covered by it, to have 
them analyzed, and to have results published for 
the information of the public. For this purpose 
such inspectors or representatives as hé may duly 
authorize shall have full access, ingress and egress 
to‘’and from all places of business, manufacture, 
storage, transportation, handling or sale of any of 
the said materials. They shall also have power to 
open any container or package containing or sup- 
posed to contain any of the said materials, and to 
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take therefrom samples for analysis. - The official 
methods and recommendations of the Association 
of Official Agricultural Chemists as to sampling 
and analyzing shall be used in administering this 
article... (1941,.c> 275), $716) 


§ 106-87. Deficiencies; refunds to consumers.— 
Should any of the materials coming under this ar- 
ticle be found, by procedures authorized thereun- 
der, to be deficient in the constituents as claimed 
by the manufacturer or vendor thereof, said manu- 
facturer or vendor, upon being officiaily notified of 
such deficiency by the commissioner of agriculture, 
shall, within ninety days following such notification, 
make refunds to the consumers of the deficient 
materials as follows: In case of “agricultural lim- 
ing material” or “agricultural liming material with 
potash”, excepting potash deficienc. of the latter, 
if the deficiency be five pér cent or more, there 
shall be refunded an amount equal to three times 
the value of such deficiency. In case of “potash” 
deficiency in “agricultural liming material with 
potash,” there shall be refunded an amount equal 
to three times the value of the deficiency, if such 
deficiency is in excess of forty points (which shall 
mean 0.40 of one per cent) on goods guaranteed 
four per cent; fifty points (which shall mean 0.50 
of one per cent) on goods that are guaranteed five 
per cent up to and including eight per cent; and 
sixty points (which shall mean 0.60 of one per 
cent) on goods guaranteed nine per cent and up 
to and including twenty per cent; and one hundred 
points (which shall mean 1.00 per cent) on goods 
guaranteed over twenty per cent; and in case of 
land plaster, for deficiencies in excess of one per 
cent, there shall be refunded an amount equal to 
three times the value of the deficiency. Values 
shall be based on the selling price of said materials. 
When said consumers cannot be found within the 
above specified time, refunds shall be forwarded to 
the commissioner of agriculture for deposit with 
the state treasurer to the credit of the department 
of agriculture, where said refund shall be held for 
payment to the proper consumer upon order of 
said commissioner. Where the consumer to whom 
the refund is due cannot be found within a period 
of two years, such refund shall, after said period, 
revert to the department of agriculture for ex- 
penditure by said commissioner in promoting the 
agricultural program of the state. (1941, c, 275, 
Sits) a 


§ 106-88. Violations and penalties—Any per- 
son or persons selling, offering or exposing for 
sale in this state any of the materials covered in 
this article, without first having registered’ said ma- 
terials, paid the fees required, secured the required 
license, and otherwise complied with the require- 
ments of this article; or who shall have caused to 
be submitted, or to be associated with said regis- 
trations or materials, false, fraudulent, or mislead- 
ing statements; or who shall have caused to be 
incorporated into said materials any substances 
which shall be harmful to plants or plant growth; 
shall be guilty of a misdemeanor, and on convic- 
tion shall be sentenced to pay a fine not less than 
ten dollars ($10.00) nor more than fifty dollars 
($50.00) for the first offense and not less than one 
hundred dollars for each subsequent offense. 
(1941, c. 275, s. 8.) 
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§ 106-89. Certified analysis as evidence.—In the 
trial of any suit or action wherein there is called 
in question the value of composition of any of 
the materials covered by this article, a certified 
statement of the analysis made by the chemists of 
the department of agriculture shall be admissible 
as prima facie evidence of the content, value, or 
composition of said materials. (1941, c. 275, s. 9.) 


§ 106-90. Revocation of licenses; seizure of 
materials——The commissioner of agriculture is 
hereby authorized to revoke any license and re- 
quire forfeit of fees paid under such license when 
it is ascertained that the registration upon which 
said license was issued has given false information 
in its statement relative to the kind, quality, com- 
position or fineness of the materials sold, or of- 
fered for sale, under the provisions of this article; 
and to seize and withhold from sale or distribution 
any such materials where it is shown that they are 
being dispensed in violation of said article. (1941, 
Cae Ow Seal 0;) 


§ 106-91. Regulations and standards.—The com- 
missioner of agriculture, under the authority of 
the board of agriculture, is further empowered 
to prescribe and enforce such reasonable rules and 
regulations relating to the sale of the materials 
covered in this article as are consistent with the 
purpose of the article and are deemed necessary 
to carry into effect its full intent and meaning; 
and, conjointly with the state board of agriculture 
and the director of the North Carolina Experi- 
ment Station, to formulate and prescribe such defi- 
tions and standards as may be required for said 
purpose. (1941, c..275,.s. 11.) 


§ 106-92. Construction of article—Nothing in 
this article shall be construed to restrict or avoid 
sales or exchanges of the materials coming under 
this article to each other by importers, manufac- 
turers or manipulators who mix said materials for 
sale, or as preventing the free and unrestricted 
shipments of said materials to manufacturers or 
manipulators who have registered their brands as 
required by the provisions of this article. (1941, 
ne Sasa Le.) 


Art. 9. Commercial Feeding Stuffs. 


§ 106-93. Packages to be marked with statement 
of specified particulars—Every lot or parcel of 
concentrated commercial feeding stuff sold, offered 
or exposed for sale within this state shall have 
affixed thereto or printed thereon, in a conspicu- 
ous place on the outside thereof, a legible and 
plainly printed statement in the English language 
clearly and truly certifying the weight of the pack- 
age; the name, brand, or trade-mark under which 
the article is sold; the name and address of the 
manufacturer, jobber, or importer; the names of 
each and all ingredients of which the article is 
composed; a guarantee that the contents are pure 
and unadulterated, and a statement of the maxi- 
mum percentage it contains of crude fiber, and 
the percentage of crude fat, and the percentage of 
crude protein, and the percentage of carbohydrates, 
allowing one per cent of nitrogen to equal six and 
one-fourth per cent of protein, all four constitu- 
ents to be determined by the methods in use at 
the time by the Association of Official Agricul- 


CH. 106. AGRICULTURE—FEEDING STUFFS 


§ 106-96 


tural Chemists of the United States. 
s. 1; C. S. 4724.) 


Implied Warranty.—Under the provisions of this section 
and sections 106-95 and 106-100, there is an implied warranty 
that foodstuff sold for cattle is reasonably fit for the pur- 
pose intended, and that it is not composed of harmful or 
deleterious substances that will produce injury or death 
to the cattle fed therewith. Poovy v. International Sugar 
Cor, FISi aN Ce 122, 133. S28, 12: 

§ 106-94. Weight of packages prescribed.—All 
concentrated commercial feeding stuffs, except 
that in bags or packages of five pounds or less, 
shall be in standard weight bags or packages of 
ten, twenty-five, fifty, seventy-five, one hundred, 
one hundred and twenty-five, one hundred and 
fifty, one hundred and_ seventy-five, and two 
hundred pounds. (1909, c. 149, s. 1; 1943, c. 225, 
Saks WO ateo.) 

Editor’s Note.—The 1943 amendment inserted the excep- 
tion clause and added “ten” to the list of weights. Sec- 
tion 6 of the amendatory act, which also amended §§ 106- 
96, 106-102 and 106-106 and inserted §§ 106-97.1 and 106- 
102.1, provides that the act shall not repeal or nullify any 
of the provisions of the Uniform Weights and Measures 
Act [§§ 81-1 et seq.], or any rules and regulations pro- 
mulgated pursuant thereto. 


§ 106-95. “Concentrated commercial feeding 
stuffs” defined—The term “concentrated com- 
mercial feeding stuffs” shall be held to include all 
feeds used for live stock, poultry and other ani- - 
mals, except hays, straws, and corn stover, when 
the same are not mixed with other materials, nor 
shall it apply to the whole seeds or grains of. cere- 
als when not mixed with other materials. (1909, 
c. 149, s. 2; 1939, c. 354, s. 1; C. S. 4726.) 


Editor’s Note——The 1939 amendment made this section ap- 
plicable to “other animals’’. 


(1909, c. 149, 


§ 106-96. Copy of statement and sample filed for 
registration—FEach and every manufacturer, im- 
porter, jobber, agent, or seller, before selling, of- 
fering or exposing for sale in this state any con- 
centrated commercial feeding stuff, shall, for each 
and every feeding stuff bearing a distinguishing 
name or trade-mark, file for registration with the 
commissioner of agriculture a copy of the state- 
ment required in § 106-93, and accompany said 
statement, on request, by a sealed glass jar or 
bottle containing at least one pound of such 
feeding stuff to be sold, exposed or offered for 
sale, which sample shall correspond within rea- 
sonable limits to the feeding stuff which it repre- 
sents in the percentages of crude protein, crude 
fat, crude fiber, and carbohydrates which it con- 
tains. For each and every statement so filed, 
there shall be paid to the commissioner of agri- 
culture an annual registration fee of one dollar 
($1.00), payable at the time of registration: 
Provided, that for each brand of commercial feed- 
ing stuff marketed in packages of five pounds or 
less, there shall be paid to the commissioner of 
agriculture an annual registration fee of twenty- 
five dollars ($25.00): Provided, further, that 
manufacturers, importers, jobbers, agents, or 
sellers who pay the twenty-five dollars ($25.00) 
registration fee prescribed by the above provision 
on any feeding stuff, shall not be liable for the 
tonnage fee, prescribed by § 106-99, on the feed- 
ing stuff on which said twenty-five dollar 
($25.00) fee is paid. 

All registration fees are payable at the time of 
registration, and shall be payment in full of regis- 
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tration fees through December thirty-first of the 
year in which paid. All such feeds. must be 
registered anew each year. (1909, c 149, s. 3; 
1939, ‘c. 354;"s,/2; 1948) C2256. 2: (CPS 54727.) 


Editor’s Note—The 1939 amendment added the second 
sentence as it appeared prior to the 1943 amendment, which 
added the provisos thereto. ‘The latter amendment also 
added the second paragraph. See note to § 106-94. 


§ 106-97. Agent released by statement of manu- 
facturer—When a manufacturer, importer, or 
jobber of any concentrated commercial feeding 
stuffs files a statement, as required by § 106+96, 
no agent or seller of such manufacturer, importer, 
or jobber, shall be required to file such statement. 
(1909, c. 149, s. 4; C. S, 4728.) 


§ 106-97.1. Registrants required to furnish com- 
missioner with statement of tonnage sold in this 
state-——Each person registering feeding stuff 
under this article shall furnish the commissioner 
of agriculture with a written statement of the 
tonnage of each grade or brand of feed sold by 
him in this state. This statement shall include all 
sales for the periods from January first to and in- 
cluding December thirty-first of each year. If 
the above statement is not made within thirty 
days from the date of notification by the commis- 
sioner, he may, in his discretion, invoke a penalty 
of not less than ten dollars ($10.00) nor more 
than one hundred dollars ($100.00) on, or cancel 
the registration of, any person failing to so 
comply. The commissioner, however, in his dis- 
cretion, may grant a reasonable extension of time. 
(1943, c..225,.s.73.) 

Cross Reference.—See note to § 106-94. 


§ 106-98. Power to refuse or to cancel registra- 
tion.—The commissioner of agriculture shall have 
the power to refuse the registration of any con- 
centrated commercial feeding stuff under a name 
which would be misleading as to the materials of 
which it is composed, or when the names of each 
and all ingredients of which it is composed ‘are 
not stated, or where it does not comply with the 
standards and rulings adopted by the board of 
agriculture. Should any concentrated commer- 
cial feeding stuffs be registered and it is after- 
wards discovered that they are in violation of 
any of the provisions of this article, the commis- 
sioner of agriculture shall have the power to 
cancel such registration. (1909, c. 149, s. 5; C. S. 
4729.) 


§ 106-99. Inspection tax on feeding stuffs; tax 
tags.—Each and every manufacturer, importer, 
jobber, agent, or seller of any concentrated com- 
mercial feeding stuff, as defined in this article, 
shall pay to the commissioner of agriculture an 
inspection tax of twenty-five cents per ton for 
each ton of such commercial feeding stuff sold, 
offered or exposed for sale or distributed in this 
state, ,and shall affix to or accompany each car 
shipped in bulk, and to each bag, barrel, or other 
package of such concentrated commercial feed- 
ing stuff, a tag or stamp to be furnished by the 
commissioner of agriculture stating that all 
charges specified in this section have been paid: 
Provided, whenever any concentrated commercial 
feeding stuff, as herein above defined, is kept for 
sale in bulk, stored in bins or otherwise, the manu- 
facturer, dealer, jobber, or importer keeping the 
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same for sale shall keep on hand cards of proper 
size, upon which the statement required in § 106-93 
is plainly printed; and if the feeding stuff is 
sold at retail in bulk, or if it is put up in pack- 
ages belonging to the purchaser, the manufacturer, 
dealer, jobber, or importer shall furnish the: pur- 
chaser with one of said cards upon which is or are 
printed the statement or statements described in 
this section, together with sufficient tax tags or 
stamps to cover same: Provided, that the inspec- 
tion tax of twenty-five cents per ton shall not apply 
to whole seeds and grains when not mixed with 
other materials. It is further provided that, upon 
demand, said inspection tags or stamps shall be 
redeemed by the department issuing said tags or 
stamps, wpon surrender of same, accompanied by 
an affidavit that the same have not been used: 
Provided, said tags or stamps shall be returned 
for redemption within the time fixed by the board 
of agriculture: Provided further, that nothing 
in this article shall be construed to restrict or pro- 
hibit the sale of concentrated commercial feeding 
stuff in bulk to each other by importers, manu- 
facturers, or manipulators who mix concentrated 
commercial feeding stuff for sale. The commis- 
sioner of agriculture is hereby empowered to pre- 
scribe the form of such tax tags or stamps. (1909, 
C.:149,°S. 16701939, c,‘286;.C:.S. 4730.) 


Editor’s Note.—The 1939 amendment substituted ‘‘twenty- 
five’ for “‘twenty’”’ in two places, with reference to amount 


OL, tax: 


Feeding Stuff below Grade and without Tags.—Upon a 
purchase of feeding stuff, below grade and without tags 
it is the duty of the purchaser to do what he reasonably 
can to lessen his loss, and the measure of his damages is 
the difference in value of the goods as it actually is and 
which it should have been under his contract, and such 
other expenses as were actually incurred by him in handling 
it. Jennette & Co. v. Hay, ete., Co., 158 N, C. 156, 157, 73 
Sir 904. 5 


§ 106-100. Sale unauthorized by article or below 
grade; forfeiture; release from forfeiture—Any 
manufacturer, importer, jobber, agent, or dealer 
who shall sell, offer or expose for sale or distri- 
bution in this state, any concentrated commercial 
feeding stuff, as defined above in this article, with- 
out complying with the requirements of the pre- 
ceding sections of this article, or who shall sell 
or offer or expose for sale or distribution any con- 
centrated commercial feeding stuff which contains 
substantially a smaller percentage of crude protein 
or crude fat or carbohydrates or a larger percent- 
age of crude fiber than certified to be contained, 
or who shall adulterate any feeding stuff with 
foreign, mineral, or other substance or substances, 
such as rice chaff or hulls, peanut shells, corn 
cobs, oat hulls, or similar materials of little or no 
feeding value, or with substances injurious to the 
health of domestic animals, shall be guilty of a 
violation of this article, and the lot of feeding 
stuff in question shall be subject to seizure, con- 
demnation, and sale by the commissioner of agri- 
culture, and the proceeds from said sales shall be 
covered into the state treasury for the use of the 
department executing the provisions of this ar- 
ticle. The commissioner of agriculture, however, 
may in his discretion release the feeding stuff so 
withdrawn when the requirements of the provi- 
sions of this article have been complied with, and 
upon payment of all costs and expenses incurred 
by the department of agriculture in any proceed- 
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ings connected with such seizure and withdrawal. 
(1909, c. 149, s. 7; C. S. 4731.) 


§ 106-101. Method of seizure and sale on forfei- 
ture.—Such seizure and sale shall be made under 
the direction of the commissioner of agriculture or 
an officer of the department of agriculture. The 
sale shall be made at the courthouse door in the 
county in which. the seizure is made, after thirty 
days advertisement in some newspaper published 
in such county, or if no newspaper is published 
in such county, then by like advertisement pub- 
lished in the nearest county thereto having a 
newspaper. The advertisement shall state the 
name or brand of the goods, the quantity, and why 
seized and offered for sale. (1909, c. 149, s. 7; C. 
S. 4732.) 


§ 106-102. Collection and analysis of sample.— 
The commissioner of agriculture, together with his 
deputies, agents, and assistants, shall have free ac- 
cess to all places of business, mills, buildings, car- 
riages, cars, vessels, and packages of whatsoever 
kind used in the manufacture, importation, or sale 
of any concentrated commercial feeding stuff, and 
shall have power and authority to open any pack- 
age containing or supposed to contain any con- 
centrated commercial feeding stuff, and, upon ten- 
der and full payment of the selling price of said 
samples, to take therefrom, in the manner herein- 
after prescribed, samples for analysis; and he shall 
annually cause to be analyzed at least one sample 
so taken of every concentrated commercial feed- 
ing stuff that is found, sold, or offered or exposed 
for sale in this state under the provisions of this 
article. Said sample, not less than one pound in 
weight, shall be taken from not less than ten 
bags or packages, or if there be less than ten 
bags or packages, then the sample shall be taken 
from each bag or package, if it be in bag or pack- 
age form, or if such feeding stuff be in bulk, then 
it shall be taken from ten different places of the 
lot. The sample or samples taken shall be kept a 
reasonable length of time by the department of 
agriculture, and on demand a portion of such 
sample or samples shall be furnished to the manu- 
facturer, importer, or jobber of his feeds for ex- 
amination by the chemists or other experts of said 
manufacturer, importer, or jobber. The depart- 
ment of agriculture is hereby authorized to pub- 
lish from time to time in reports or bulletins the 
results of the analysis of such sample or samples, 
together with such additional information as cir- 

.cumstances advise: Provided, however, that if 
such sample or samples as analyzed differ from 
the statement prescribed in § 106-93, then, at least 
thirty days before publishing the results of such 
analysis, written notice shall be given of such re- 
sults to the manufacturer, importer, agent, or job- 
ber of such stock, if the name and address of such 
manufacturer, jobber, or importer be known: Pro- 
vided further, that if the analysis of any such sam- 
ple differs within reasonable limits only from the 
statement (prescribed in § 106-93) appearing up- 
on the goods, the manufacturer shall be con- 
sidered as having complied with the requirements 
of this article. (Rev., s. 3808; 1909, c. 149, s. 9; 
19438; c. 225,.s..4; C. S. 4733.) ; 

Editor’s Note.—The | 1943 amendment rewrote the last pro- 
viso. See note to § 106-94. 


’ § 106-102.1. Misbranding; penalty; payable to 
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purchaser; value of feed; deficiencies of weight. 
—lIf the analysis shall show that any feed bearing 
a guaranteed analysis of twenty-four per cent 
protein or less falls as much as five per cent (five 
per cent of the guarantee) and not more than ten 
per cent (ten per cent of the guarantee) below 
the guaranteed analysis in protein, twice the value 
of ‘such deficiency shall be assessed against the 
manufacturer or guarantor. If the feed shall fall 
over ten per cent below the guaranteed analysis 
in protein, the penalty assessed shall be three 
times the value of the deficiency. 


If the analysis shall show that any feed bearing 
a guaranteed analysis of more than twenty-four 
per cent protein falls as much as two per cent 
(two per cent of the guarantee) and. not more 
than four per cent (four per cent of the guarantee) 
below the guaranteed analysis in protein, twice the 
value of*such deficiency shall be assessed against 
the manufacturer or guarantor. If the feed shall 
fall over four per cent below the guaranteed analy- 
sis in protein, the penalty assessed shall be three 
times the value of the deficiency. If the analysis 
shall show that any feed is deficient in fat by 
more than fifty hundredths per cent (one half 
unit), the.penalty shall be twice the value of the 
deficiency. 


If the fiber content of any lot of feed shall 
exceed the maximum guarantee by more than two 
per cent (two units), a penalty shall be assessed 
equal to ten per cent of the value of the feed. 


If the microscopic analysis reveals that the feed 
is mislabeled, the commissioner may, in his dis- 
cretion, assess a penalty equal to ten per cent of 
the value of the feed. 


The minimum penalty under any of the forego- 
ing provisions shall in no case be less than three 
dollars ($3.00), regardless of the value of the 
deficiency. 


Within sixty days from the date of notice by 
the commissioner to the manufacturer, guarantor, 
dealer, or agent, all penalties assessed and col- 
lected under this section shall be paid to the pur- 
chaser of the lot of feed represented by the 
sample analyzed. When such penalties are paid, 
receipts shall be taken and promptly forwarded to 
the commissioner of agriculture. If said con- 
sumers cannot be found, the amount of the pen- 
alty assessed shall be paid to the commissioner 
of agriculture who shall deposit the same in the 
department of agriculture fund, of which the state 
treasurer is custodian. Such sums as shall there- 
after be found to be payable to consumers .on lots 
of feed against which penalties were assessed 
shall be paid from said fund on order of the com- 
missioner of agriculture. After a twelve months’ 
period such sums as have not been paid to con- 
sumers on lots of feed against which said penal- 
ties were assessed may be used by the commis- 
sioner of agriculture as he may see fit for the 
purpose of promoting the agricultural program 
of the state. 

The approximate retail value per pound and 
per unit of the various guarantees shall be com- 
puted by the commissioner and be used to estab- 
lish the relative value of the feed sold or offered 
for sale in this state. "The:commissioner is au- 
thorized to furnish, upon application, such rela- 
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tive values to any persons engaged in the manu- 
facture or sale of feed in this state. 

If any feed is found by an inspector of the 
department of agriculture to be short in weight, 
the manufacturer or guarantor of said feed shall, 
within ten days of official notice from the depart- 
ment of agriculture, make good such deficiency 
and pay to the consumer a penalty equal to four 
times the value of the actual shortage. The com- 
missioner, in his discretion, may allow reasonable 
tolerances for short weight due to loss through 
handling and transporting. (1943, c. 225, s. 5.) 

Cross Reference.—See note ,to § 106-94. 


§ 106-103. Rules and standards to enforce arti- 
cle—The board of agriculture is empowered to 
adopt standards for concentrated commercial feed- 
ing stuffs and such rules and regulations as may 
be necessary for the enforcement of this article, 
and a violation of such rules and regulations shall 
be a misdemeanor. (Rev., s. 3808; 1909, c. 149, s. 
9; C. S. 4734.) 


§ 106-104. Sales without tag; misuse of tag; 
counterfeiting tag—Any mantifacturer, importer, 
jobber, agent, or dealer who shall sell, offer or ex- 
pose for sale or distribute in this state any concen- 
trated commercial feeding stuff without having 
attached thereto or furnished therewith such tax 
stamps, labels, or tags as required by the provi- 
sions of this article, or who shall use the required 
tax stamps, labels, or tags a second time to avoid 
the payment of the tonnage tax, or any manufac- 
turer, importer, jobber, agent, or dealer who shall 
counterfeit or use a counterfeit of such tax 
stamps, labels, or tags, shall be guilty of a viola- 
tion of the provisions of this article. (1909, c. 
149, s. 10; C. S. 4735.) 


§ 106-105. Refusal to comply with the article or 
hindering its enforcement—Any manufacturer, 
importer, jobber, agent, or dealer who refuses to 
comply. with the requirements of the provisions of 
this article, or any manufacturer, importer, jobber, 
agent, or dealer or person who shall impede, ob- 
struct, hinder, or otherwise prevent or attempt to 
prevent any chemist, inspector, or other authorized 
agent in the performance of his duty in connec- 
tion with the provisions of this article, shall be 
guilty of a violation of such provisions. (Rev., s. 
38272, 1903, 9C.0820;-8/78> 1909, hore )40) cede eG, 
4736.) 


§ 106-106. Violation of article a misdemeanor. 
—Any manufacturer, importer, jobber, agent or 
dealer who violates any of. the provisions of this 
article shall be guilty of a misdemeanor and upon 
conviction shall be fined or imprisoned, in the dis- 
cretion of the court. (1909, c. 149, s. 12; 1943, c. 
225, s, 5a; C. $4737.) 


Editor’s Note——‘he 1943 amendment rewrote this section. 
See note to § 106-94. 


§ 106-107. Notice of charges to accused; hearing 
before commissioner.—Whenever ~the commis- 
sioner of agriculture becomes cognizant of any 
violation of the provisions of this article he shall 
immediately notify in writing the manufacturer, 
iniporter, or jobber and dealer, if same be known. 
Any party so notified shall be given an opportu- 
nity to be heard, under such rules and regulations 
as may be prescribed by the commissioner and the 
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board of agriculture. (1909, c. 149, s. 138; C. S. 


4738.) 


§ 106-108. Commissioner to certify solicitor and 
furnish analysis.—If it appears that any of the pro- 
visions of this article have been violated the com- 
missioner of agriculture shall certify the facts to 
the solicitor in the district in which such sample 
was obtained, and furnish that officer with a copy 
of the results of the analysis or other examinations 
of such article, duly authenticated by the analyst 
or other officer making such examination, under 
the oath of such officer.. (1909, c. 149, s. 13; C. S. 
4739.) 


§ 106-109. Solicitor to prosecute violations.—It 
shall be the duty of every solicitor to whom the 
commissioner of agriculture shall report any vio- 
lation of ‘this article to cause proceedings to be 
prosecuted without delay for the fines and penal- 
ties in such cases prescribed. (1909, c. 149, s. 14; 
C. S.°4740.) 


§ 106-110. Certificate of analyst as evidence.—In 
all prosecutions arising under this article the cer- 
tificate of the analyst or other officer making the 
analysis or examination, when duly sworn to by 
such officer, shall be prima facie evidence of the 
fact or facts therein certified. (1909, c. 149, s. 13; 
C.. S.. 4741.) 


Art. 10. Mixed Feed Oats. 


§ 106-111. Unlawful to sell mixed feed oats 
unless ground.—lIt shall be unlawful for any per- 
son, firm, or corporation to sell, or offer or expose 
for sale or distribution within the State the feed- 
ing material known as “mixed feed oats” unless 
it first be ground. The duty of enforcing this 
section and carrying out its provisions and re- 
quirements shall be vested in the Commissioner of 
Agriculture. The Department of Agriculture 
shall adopt such rules and regulations as may be 
necessary for the efficient enforcement of this 
section. Every violation of the provisions of this 
section shall be deemed a misdemeanor and pun- 
ishable by a fine not to exceed one hundred dol- 
lars. (41931, ci 106%) 


Art. 11. Stock and Poultry Tonics. 


§ 106-112. Application and affidavit for registra- 
tion.—Before any condimental, patented, proprie- 
tary or trade-marked “stock or poultry tonic,” 
“regulator,” ‘conditioner,’ or “vermicide” or any 
similar preparation, regardless of the specific, 
name or title under which it is sold, which. is 
represented as containing ‘‘tonic,” “remedial” or 
other “medicinal” properties for domestic animals 
or poultry, either is sold or offered for sale in this 
state, by sample or otherwise, the manufacturer, 
importer, dealer, agent, or person who causes it 
to be sold or offered for sale shall file with the 
commissioner of agriculture an application for 
registration on a form to be furnished by said 
commissioner, the execution of which shall be 
sworn to before a notary public or other proper 
official for registration, stating the name of the 
manufacturer, the location of the principal office 
of the manufacturer, the name, brand, or trade- 
mark under which said preparation or prepara- 
tions will be sold, and a statement of-the in- 
gredients of said preparation, together with a 
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labeled package of said preparation showing 
claims made for same, which labeling shall not be 
changed during the year for which the registra- 
tion is made without consent of the commissioner 
of agriculture. The commissioner of agriculture 
shall decline to register a preparation that is in- 
jurious to the health of domestic animals or 
poultry, or that conflicts with the requirements of 
the North Carolina Food, Drug, and Cosmetic 
Law, or that the name, trade-mark, or label 
under which the preparation is sold may mislead 
or deceive the purchaser in any way, or that any 
statements, designs, or devices on the label or 
package regarding the substances contained 
therein are not true and correct, or that any 
claims made for the feeding, condimental, tonic, or 
medicinal value are false or misleading in any 
patticular,, .(1909, c. 556, Ss, 13.1943, c.. 226, s:.1; C. 
S. 4742.) 

Editor’s Note.—The 1943 amendment rewrote this section. 

Note Uncollectible for Noncompliance.—Where a note 1s 
given in consideration of the sale of a foodstuff or “‘condi- 
tioner” coming within the provisions of this section, requir- 
ing the seller to file with the Commissioner of Agriculture 
a statement of his purpose, a duly verified certificate as to 
its qualities, for registration, with a labeled package, sec- 
tion 106-113 requiring a fee for registration, section 106-114 
making a noncompliance a misdemeanor, and section 106- 
119 declaring the legislation designed to protect the public 
from deception and fraud, and these requirements have not 
been complied with by the seller, the note is uncollectible 


against the purchaser or maker. Miller vy. Howell, 184 N. 
Cediss HiS4Ss Hu 621: 


§ 106-113. Registration fee—For the expense 
incurred in registering, inspecting, and analyzing 
“stock or poultry tonics,” “regulators,” “condi- 
tioners,’ ‘“‘vermicides,’ and similar preparations 
defined in § 106-112, a registration fee of twenty 
dollars for each separate brand shall be paid by 
the manufacturers or sellers of same to the com- 
missioner of agriculture during the month of 
January in each year, said fees to be used by the 
commissioner of agriculture for executing the 
provisions of this article. (1909, c. 556, s. 2; 1943, 
c. 226, s. 2; C. S. 4743.) 


Editor’s Note.—The 1943 amendment made this section ap- 
plicable to vermicides. 


§ 106-114. Sale of unregistered tonics a misde- 
meanor. Any person, company, corpora- 
tion, or agent that shall offer for sale or expose 
for sale any package or sample or any quantity of 
any condimental, patented, proprietary, or trade- 
marked “stock or poultry tonic,” “regulator,” 
“conditioner,” “vermicide,”’ or any similar prep- 
aration, regardless of the title under which it is 
sold, which has not been registered as required 
by § 106-112, or which may have been registered, 
but subsequently found by an analysis or examin- 
ation made by or under the direction of the com- 
missioner of agriculture to violate any of the 
provisions of this article, shall be deemed guilty 
of a misdemeanor, and on conviction thereof shall 
be fined in the sum of fifty dollars ($50.00) for 
the first offense and in the sum of one hundred 
dollars ($100.00) for each subsequent offense. 
(1909; c. 556, s. 3; 1943, c. 226, s. 3;.C. S. 4744.) 


Editor’s Note.——The 1943 amendment made this 
applicable to vermicides. 


section 


§ 106-115. Notice of violation charged; hearing 
before commissioner.— Whenever the commissioner 
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of agriculture becomes cognizant of any violation 
of any of the provisions of this article he shall im- 
mediately notify, in writing, the manufacturer, im- 
porter, jobber, or dealer, if same be known. Any 
party so notified shall be given an opportunity to 
be heard, under such rules and regulations as may 
be prescribed by the commissioner and the board 
of agriculture. (1909; c. 556, s..4;°C..S. 4745.) 


§ 106-116. Issuance of “stop sale” orders by 
commissioners; confiscation or sale of products.— 
If it appears that any of the provisions of this arti- 
cle have been violated, the commissioner of agri- 
culture or his authorized representative is hereby 
authorized to issue a “stop sale” order which shall 
prohibit further sale of any product offered in vio- 
lation of this article until the law has been com- 
plied with or said violation has otherwise been 
legally disposed of. The commissioner of agricul- 
ture or his authorized representative is further 
authorized to confiscate and seize any product sold 
or offered for sale in violation of this article and 
shall have the authority to sell said product if it 
can be made to conform to this article or to de- 
stroy same if it cannot be made to conform with 
this article. Such sale shall be made at the court- 
house door in the county in which the seizure is 
made, after 30 days advertisement in some news- 
paper published in such county, or if no newspaper 
is published in such county, then by like advertise- 
ment in a newspaper published in the nearest 
county thereto having a newspaper. The adver- 
tisement shall state the name of the product, the 
quantity, why seized and offered for sale. The 
proceeds from such sale, after deducting the nec- 
essary expense of said sale, shall be deposited with 
the state treasurer for the use of the department 
of agriculture. (1909, c. 556, s. 4; 1941, c. 199, s. 1; 
C. S. 4746.) 


Editor’s Note.—Prior to the 1941 amendment this section 
related to duty of commissioner to notify solicitor of viola- 
tion of article and to furnish analysis. 


§ 106-117. Prosecution of violations—If any 
person, firm or corporation shall violate any provi- 
sion of this article, it shall be the duty of the com- 
missioner of agriculture or his authorized repre- 
sentative to cause proceedings to be commenced 
and prosecuted in a court of competent jurisdic- 
tion in the district where the violation occurred. 
(1909, c. 556, s. 5; 1941, c. 199, s. 2; C. S. 4747.) 


Editor’s Note.—Prior to the 1941 amendment this section 
provided that solicitor should prosecute violations. 


§ 106-118. Certificate of analyst as evidence.—In 
all prosecutions arising under this article the cer- 
tificate of the analyst or other officer making the 
analysis or examination, when duly sworn to by 
such officer, shall be prima facie evidence of the 
fact or facts therein certified. (1909, c. 556, s. 4; 
C. S. 4748.) 


§ 106-119. Purpose of article—This article does 
not repeal any part of any concentrated commer- 
cial feeding-stuff law which may be in effect in this 
state, but is designed to fully cover all preparations 
commonly known as condimental, patented, pro- 
prietary, or trade-marked “stock or poultry ton- 


ics,’ “regulators,” “conditioners,” “vermicides,” 
and all similar preparations used for ‘‘tonic,” 
“regulative,” or “condition” purposes, and to 


protect the public from deception and fraud in 
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the sale of these specific products. (1909, c. 556, 
s. 6; 1943, c. 226, s. 4; C. S. 4749.) 


Editor’s Note——The 1943 
applicable to vermicides. 


amendment made this section 


Art. 12. Food, Drugs and Cosmetics. 


§ 106-120. Title of article—This article may be 
cited as the North Carolina Food, Drug and Cos- 
metic Act. (1939, c. 320, s. 1.) 


Editor’s Note.—For comment on this enactment, see 17 
N. Cob. Reve 400. 


§ 106-121. Definitions —For the purpose of this 
article— 


(a) The term “commissioner” means the com- 
missioner of agriculture; the term “department” 
means the department of agriculture, and the term 
“board” means the board of agriculture. 


(b) The term “person” includes individual, part- 
nership, corporation, and association. 


(c) The term “food” means (1) articles used 
for food or drink for man or other animals, (2) 
chewing gum, and (3) articles used for compo- 
nents of any such article. 


(d) The term “drug” means (1) articles rec- 
ognized in the official United States Pharma- 
copceia, official Homceopathic Pharmacopeia of 
the United States, or official National Formulary, 
or any supplement to any of them; and (2) arti- 
cles intended for use in the diagnosis, cure, miti- 
gation, treatment or prevention of disease in man 
or other animals; and (3) articles (other than 
food) intended to affect the structure or any func- 
tion of the body of man or other animals; and 
(4) articles intended for use as a component of 
any article specified in clauses (1), (2), or (3); 
but does not include devices or their components, 
parts, or accessories. 


(e) The term “device” (except when used in 
paragraph (k) of this section and in §§ 106-122, 
subsection (j), 106-130, subsection (f), 106-134, 
subsection (c) and 106-137, subsection (c) means 
instruments, apparatus and contrivances, including 
their components, parts and accessories, intended 
(1) for use in the diagnosis, cure, mitigation, treat- 
ment, or prevention of disease in man or other 
animals; or (2) to affect the structure or any func- 
tion of the body of man or other animals. 

(f) The term “cosmetic” means (1) articles in- 
tended to be rubbed, poured, sprinkled, or sprayed 
on, introduced into, or otherwise applied to the 
human body or any part thereof for cleansing, 
beautifying, promoting attractiveness, or altering 
the appearance, and (2) articles intended for use 
as a component of any such articles, except that 
such terms shall not include soap. 

(g) The term “official compendium” means the 
official United States Pharmacopceia, official Ho- 
moeopathic Pharmacopceia of the United States, 
official National Formulary, or any supplement to 
any of them. 

(h) The term “label” means a display of writ- 
ten, printed or graphic matter upon the immedi- 
ate container of any article; and a requirement 
made by or under authority of this article that 
any word, statement, or other information appear 
on the label shall not be considered to be complied 
with unless such word, statement, or other infor- 
mation also appears on the outside container or 
wrapper, if any there be, of the retail package of 
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such article, or is easily legible through the out- 
side container or wrapper. 


(i) The term “immediate container” does not 
include package liners. 


(j) The term “labeling” means all labels and 
other written, printed, or graphic matter (1) upon 
an article or any of its containers or wrappers, or 
(2) accompanying such article. 


(k) If an article is alleged to be misbranded 
because the labeling is misleading, or if an ad- 
vertisement is alleged to be false because it is 
misleading, then in determining whether the la- 
beling or advertisement is misleading, there shall 
be taken into account (among other things) not 
only representations made or suggested by state- 
ment, word, design, device, sound, or any combi- 
nation thereof, but also the extent to which label- 
ing or advertisement fails to reveal facts material 
in the light of such representations or material 
with respect to consequences which may result 
from the use of the article to which the labeling 
or advertisement relates under the conditions of 
use prescribed in the labeling or advertisement 
thereof or under such conditions of use as are 
customary or usual. 


(1) The term “advertisement” means all repre- 
sentations disseminated in any manner or by any 
means, other than by labeling, for the purposes of 
inducing, or which are likely to induce, directly 
or indirectly, the purchase of food, drugs, devices 
or cosmetics. 

(m) The representation of a drug, in its label- 
ing or advertisement, as an antiseptic shall be 
considered to be a representation that it is a germ- 
icide, except in the case of a drug purporting to 
be, or represented as, an antiseptic for inhibitory 
use as a wet dressing, ointment, dusting powder, 
or such other use as involves prolonged contact 
with the body. 

(n) The term “new drug” means (1) any drug 
the composition of which is such that such drug 
is not generally recognized, among experts qual- 
ified by scientific training and experience to eval- 
uate the safety of drugs, as safe for use under the 
conditions prescribed, recommended, or suggested 
in the labeling thereof; or (2) any drug the com- 
position of which is such that such drug, as a re- 
sult of investigations to determine its safety for 
use under such conditions, has become so recog- 
nized, but which has not, otherwise than in such 
investigation, been used to a material extent or 
for a material time under such conditions. 

(o) The term “contaminated with filth” applies 
to any food, drug, device or cosmetic not securely 
protected from dust, dirt, and as far as may be 
necessary by all reasonable means, from all for- 
eign or injurious contaminations. 

(p) The provisions of this article regarding the 
selling of food, drugs, devices, or cosmetics, shall 
be considered to include the manufacture, produc- 
tion, processing, packing, exposure, offer, posses- 
sion, and holding of any such article for sale; and 
the sale, dispensing, and giving of any such arti- 
cle; and the supplying or applying of any such 
article in the conduct of any food, drug or cos- 
metic establishment. 

(q) The term “Federal Act” means the Federal 
Food, Drug and Cosmetic Act (Title 21 U. S. C. 
301 et seq.; 52 Stat. 1040 et seq.) (1939, c. 320, 
Sumoa) 
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§ 106-122. Certain acts prohibited—The follow- 
ing acts and the causing thereof within the state 
of North Carolina are hereby prohibited: 

(a) The manufacture, sale, or delivery, holding 
or offering for sale of any food, drug, device, or 
cosmetic that is adulterated or misbranded. 

(b) The adulteration or misbranding of any 
food, drug, device, or cosmetic. 

(c) The receipt in commerce of any food, drug, 
device, or cosmetic that is adulterated or mis- 
branded, and the delivery or proffered delivery 
thereof for pay or otherwise. 

(d) The sale, delivery for sale, holding for sale, 
or offering for sale of any article in violation of 
§§ 106-131 or 106-135. 

(e) The dissemination of any false advertise- 
ment. 

(f) The refusal to permit entry or inspection, 
or refusal to permit the taking of a sample, as 
authorized by § 106-140. 

(g) The giving of a guaranty or undertaking 
which guaranty or undertaking is false, except by 
a person who relied on a guaranty or undertak- 
ing to the same effect signed by, and containing 
the name and address of the person residing in 
the state of North Carolina from whom he re- 
ceived in good faith the food, drug, device or cos- 
metic. 

(h) The removal or disposal of a detained or 
embargoed article in violation of § 106-125. 

(i) The alteration, mutilation, destruction, ob- 
literation, or removal of the whole or any part 
of the labeling of, or the doing of any other act 
with respect to a food, drug, device or cosmetic, 
if such act is done while such article is held for 
sale and results in such article being misbranded. 

(j) Forging, counterfeiting, simulating, or 
falsely representing, or without proper authority 
using any mark, stamp, tag, label or other identi- 
fication device authorized or required by regula- 
tions promulgated under the provisions of this 
article. 

(k) The using, on the labeling of any drug or 
in any advertisement relating to such drug, of 
any representation or suggestion that an applica- 
tion with respect to such drug is effective under 
§ 106-135, or that such drug complies with the 
provisions of such section. (1939, c. 320, s. 3.) 

This section applies to the adulteration of foods kept for 
sale. It has no application, therefore, to a controversy in- 


volving certain preservation powders for fruits. Smith v. 
Alphin, 150 N. C. 425, 64 S. E. 210. 


§ 106-123. Injunctions restraining violations. — 
In addition to the remedies hereinafter provided 
the commissioner of agriculture is hereby author- 
ized to apply to the superior court for, and such 
court shall have jurisdiction upon hearing and for 
cause shown, to grant a temporary or permanent 
injunction restraining any person from violating 
any provision of § 106-122; irrespective of whether 
or not there exists an adequate remedy at law. 
(1939, c. 320, s. 4.) 


§ 106-124. Violations made misdemeanor.—(a) 
Any person who violates any of the provisions of 
§ 106-122 shall be guilty of a misdemeanor 
and shall on conviction thereof be subject to im- 
prisonment in county jail for not more than six 
months or a fine of not more than two hundred 
dollars, or both such imprisonment and fine; but 
if the violation is committed after a conviction of 
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such person under this section has become final, 
such person shall be subject to imprisonment in 
county jail for not more than twelve months, or a 
fine of not more than four hundred dollars, or 
both such imprisonment and fine. 

(b) No person shall be subject to the penalties 
of subsection (a) of this section, for having vio- 
lated § 106-122, subsection (a) or (c) if he estab- 
lishes a guaranty or undertaking signed by, and 
containing the name and address of, the person 
residing in the state of North Carolina from whom 
he received in good faith the article, to the effect 
that such article is not adulterated or misbranded 
within the meaning of this article, designating this 
article. 

(c) No publisher, radio-broadcast licensee, or 
agency or medium for the dissemination of an ad- 
vertisement, except the manufacturer, packer, dis- 
tributor, or seller of the article to which a false 
advertisement relates, shall be liable under this 
section by reason of the dissemination by him of 
such false advertisement, unless he has refused 
on the request of the commissioner of agriculture 
to furnish the commissioner the name and post 
office address of the manufacturer, packer, distrib- 
utor, seller or advertising agency, residing in the 
state of North Carolina who caused him to dis- 
seminate such advertisement. (1939, c. 320, s. 5.) 

Civil Liability—Impure and dangerous articles of food, 
causing death of purchaser, subjects the seller to liability 
in a civil action for damages. Ward v. Sea Food Co., 171 
Isis (OSE VATS Ses eee 

§ 106-125. Detention of product or article sus- 
pected of being adulterated or misbranded.—(a) 
Whenever a duly authorized agent of the depart- 
ment of agriculture finds or has probable cause to 
believe, that any food, drug, device or cosmetic 
is adulterated, or so misbranded as to be danger- 
ous or fraudulent within the meaning of this ar- 
ticle, he shall affix to such article a tag or other 
appropriate marking giving notice that such arti- 
cle is, or is suspected of being, adulterated or mis- 
branded and has been detained or embargoed, and 
warning all persons not to remove or dispose of 
such article by sale or otherwise until permission 
for removal or disposal is given by such agent or 
the court. It shall be unlawful for any person to 
remove or dispose of such detained or embargoed 
article by sale or otherwise without such permis- 
sion. 

(b) When an article detained or embargoed un- 
der subsection (a) has been found by such agent 
to be adulterated, or misbranded, he shall petition 
the judge of any recorder’s, county, or superior 
court in whose jurisdiction the article is detained 
or embargoed for an order for condemnation of 
such article. When such agent has found that an 
article so detained or embargoed is not adulter- 
ated or misbranded, he shall remove the tag or 
other marking. 

(c) If the court finds that a detained or em- 
bargoed article is adulterated or misbranded, such 
article shall, after entry of the decree be destroyed 
at the expense of the claimant thereof, under the 
supervision of such agent; and all court costs and 
fees, and storage and other proper expenses, shall 
be taxed against the claimant of such article or 
his agent: Provided, that when the adulteration 
or misbranding can be corrected by proper label- 
ing or processing of the article, the court, after 
entry of the decree and after such costs, fees, and 
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expenses have been paid and a good and sufficient 
bond, conditioned that such article shall be so 
labelled or processed, has been executed, may by 
order direct that such article be delivered to the 
claimant thereof for such labeling or processing 
under the supervision of an agent of the depart- 
ment of agriculture. The expense of such su- 
pervision shall be paid by the claimant. Such 
bond shall be returned to the claimant of the ar- 
ticle on representation to the court by the depart- 
ment of agriculture that the article is no longer 
in violation of this article, and that the expenses 
of such supervision have been paid. 

(d) Whenever any duly authorized agent of the 
department of agriculture shall find in any room, 
building, vehicle of transportation or other struc- 
ture, any meat, sea food, poultry, vegetable, fruit 
or other perishable articles which are unsound, 
or contain any filthy, decomposed or putrid sub- 
stance, or that may be poisonous or deleterious 
to health or otherwise unsafe, the same being 
hereby declared to be a nuisance, the agent shall 
forthwith condemn or destroy the same, or in any 
other manner render the same unsalable as hu- 
man, food.» (1939,<ci7 320, sss 64) 


§ 106-126. Prosecutions of violations.—It shall 
be the duty of any solicitor of a recorder’s county, 
or superior court to whom the commissioner of 
agriculture reports any violation of this article, 
to cause appropriate proceedings to be instituted 
in the proper courts without delay and to be pros- 
ecuted in the manner required by ldw. Before 
any violation of this article is reported to any 
such solicitor for the institution of a criminal pro- 
ceeding, the person against whom such proceed- 
ing is contemplated shall be given appropriate 
notice and an opportunity to present his views 
before the commissioner of agriculture or his des- 
ignated agent, either orally or in writing, in per- 
son or by attorney, with regard to such contem- 
plated proceeding. (1939, c. 320, s. 7.) 


§ 106-127. Report of minor violations in discre- 
tion of commissioner.—Nothing in this article 
shall be construed as requiring the commissioner 
of agriculture to report for the institution of pro- 
ceedings under this article, minor violations of 
this article, whenever the commissioner believes 
that the public interest will be adequately served 
in the circumstances by a suitable written notice 
or warning. (1939, c. 320, s. 8.) 


§ 106-128. Establishment of reasonable stand- 
ards of quality by board of agriculture-——When- 
ever in the judgment of the board of agriculture 
such action will promote honesty and fair deal- 
ing in the interest of consumers, the board shall 
promulgate regulations fixing and establishing for 
any food or class of food a reasonable definition 
and standard of identity, and/or reasonable stand- 
ard of quality and/or fill of container. In pre- 
scribing a definition and standard of identity for 
any food or class of food in which optional in- 
gredients are permitted, the board shall, for the 
purpose of promoting honesty and fair dealing 
in the interest of consumers, designate the op- 
tional ingredients which shall be named on the 
label. The definitions and standards so promul- 
gated shall conform so far as practicable to the 
definitions and standards promulgated by the sec- 
retary of the United States department of agri- 
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culture under authority conferred by section four 
hundred one (401) of the Federal Act. (1939, c. 
320, S195) 


Editor’s Note.—See Smith v. Alphin, 150 N. C. 425, 64 S. 
FE. 210. 


§ 106-129. Foods deemed to be adulterated.— 
A food shall be deemed to be adulterated— 


(a) (1) If it bears or contains any poisonous 
or deleterious substance which may render it in- 
jurious to health; but in case the substance is not 
an added substance such food shall not be con- 
sidered adulterated under this clause if the quan- 
tity of such substance in such food does not or- 
dinarily render it injurious to health; or (2) if it 
bears or contains any added poisonous or added 
deleterious substance which is unsafe within the 
meaning of § 106-132; or (3) if it consists in 
whole or in part of a diseased, contaminated, 
filthy, putrid or decomposed substance, or if it 
is otherwise unfit for food; or (4) if it has been 
produced, prepared, packed or held under insani- 
tary conditions whereby it may have become 
contaminated with filth, or whereby it may have 
been rendered diseased, unwholesome or injurious 
to health; or (5) if it is the product of a diseased 
animal or an animal which has died otherwise 
than by slaughter, or that has been fed upon the 
uncooked offal from a slaughterhouse; or (6) if 
its container is composed, in whole or in part, of 
any poisonous or deleterious substance which may 
render the contents injurious to health. 

(b) (1) If any valuable constituent has been 
in whole or in part omitted or abstracted there- 
from; or (2) if any substance has been substi- 
tuted wholly or in part therefor; or (3) if dam- 
age or inferiority has been concealed in any man- 
ner; or (4) if any substance has been added 
thereto or mixed or packed therewith so as to 
increase its bulk or weight, or reduce its quality 
or strength or make it appear better or of greater 
value than it is. 

(c) If it is confectionery and it bears or con- 
tains any alcohol or nonnutritive article or sub- 
stance except harmless coloring, harmless flavor- 
ing, harmless resinous glaze not in excess of 
four-tenths of one per centum, harmless natural 
gum, and pectin: Provided, that this paragraph 
shall not apply to any confectionery by reason of 
its containing less than one-half of one per cen- 
tum by volume of alcohol derived solely from the 
use of flavoring extracts, or to any chewing gum 
by reason of its containing harmless nonnutritive 
masticatory substances. 

(d) If it bears or contains a coal-tar color other 
than one from a batch which has been certified 
by the United States department of agriculture. 
(1939, c. 320, s. 10.) 


Editor’s Note.—See Smith v. Alphin, 150 N. C. 425, 64 S. 
E. 210. 


§ 106-180. Foods deemed misbranded.—A food 
shall be deemed to be misbranded— 


(a) If its labeling is false or misleading in any 
particular. 

(b) If it is offered for sale under the name of 
another food. 

(c) If it is an imitation of another food, unless 
its label bears, in type of uniform size and promi- 
nence, the word “imitation” and, immediately 
thereafter, the name of the food imitated. 
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(d) If its container is so made, formed or filled 
as to be misleading. 

(e) If in package form, unless it bears a label 
containing (1) the name and place of business of 
the manufacturer, packer, or distributor; and (2) 
an accurate statement of the quantity of the con- 
tents in terms of weight, measure, or numerical 
count: Provided, that under clause (2) of this 
paragraph reasonable variations shall be per- 
mitted, and exemptions as to small packages shall 
be established, by regulations prescribed by the 
board of agriculture. 

(f) If any word, statement, or other informa- 
tion required by or under authority of this article 
to appear on the label or labeling is not promi- 
nently placed thereon with such conspicuousness 
(as compared with other words, statements, de- 
signs, or devices, in the labeling) and in such 
terms as to render it likely to be read and under- 
stood by the ordinary individual under customary 
conditions of purchase and use. 

(g) If it purports to be or is represented as a 
food for which a definition and standard of iden- 
tity has been prescribed by regulations as pro- 
vided by § 106-128, unless (1) it conforms to such 
definition and standard, and (2) its label bears the 
name of the food specified in the definition and 
standard, and, in so far as may be required by 
such regulations, the common names of optional 
ingredients (other than spices, flavoring, and col- 
oring) present in such food. 

(h) If it purports to be or is represented as (1) 
a food for which a standard of quality has been 
prescribed by regulations as provided by § 106-1238 
and its quality falls below such standard unless 
its label bears, in such manner and form as such 
regulations specify, a statement that it falls below 
such standard; or (2) a food for which a standard 
or standards of fill of container have been pre- 
scribed by regulation as provided by § 106-128, 
and it falls below the standard of fill of container 
applicable thereto, unless its label bears, in such 
manner and form as such regulations specify, a 
statement that it falls below such standard. 


(i) If it is not subject to the provisions of par- 
agraph (g) of this section, unless its label bears 
(1) the common or usual name of the food, if 
any there be, and (2) in case it is fabricated from 
two or more ingredients, the common or usual 
name of each such ingredient; except that spices, 
flavorings, and colorings, other than those sold 
as such, may be designated as spices, flavorings, 
and colorings without naming each: Provided, 
that, to the extent that compliance with the re- 
quirements of clause (2) of this paragraph is 
impracticable or results in deception or unfair 
competition, exemptions shall be established by 
regulations promulgated by the board of agricul- 
ture. 

(j) If it purports to be or is represented for 
special dietary uses, unless its label bears such 
information concerning its vitamin, mineral, and 
other dietary properties as the board of agricul- 
ture determines to be, and by regulations pre- 
scribes as, necessary in order to fully inform pur- 
chasers as to its value for such uses. 

(k) If it bears or contains any artificial flavor- 
ing, artificial coloring, or chemical preservative, 
unless it bears a label stating that fact: Pro- 
vided, that to the extent that compliance with 
the requirements of this paragraph is impracti- 
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cable, exemptions shall be established by regu- 
lations promulgated by the board of agriculture: 
Provided, further, that for the purpose of com- 
plying with the provisions of this article, as it 
pertains to bottled soft drinks, either the bottle 
crown or the crown together with the blown-in- 
the-bottle or annealed-to-the-bottle statements, 
now in usual and common use in this state, shall 
be deemed sufficient labeling and no paper label 
shall be.necessary, (1939, c. 820, s. 11.) 


§ 106-131. Permits governing manufacture of 
foods subject to contamination with micro- 
organisms.—(a) Whenever the commissioner of 
agriculture finds after investigation by himself 
or his duly authorized agents, that the distribu- 
tion in North Carolina of any class of food may, 
by reason of contamination with micro-organ- 
isms during manufacture, processing, or packing 
thereof in any locality in this state, be injurious 
to health, and that such injurious nature cannot 
be adequately determined after such articles have 
entered commerce, the commissioner, then, and in 
such case only, shall promulgate regulations pro- 
viding for the issuance, to manufacturers, pro- 
cessors, or packers of such class of food in such 
locality, of permits to which shall be attached such 
conditions governing the manufacture, processing, 
or packing of such class of food, for such tem- 
porary period of time, as may be necessary to 
protect the public health; and after the effective 
date of such regulations, and during such tem- 
porary period, no person shall introduce or de- 
liver for introduction into commerce any such 
food manufactured, processed, or packed by any 
such manufacturer, processor, or packer unless 
euch manufacturer, processor, or packer holds a 
permit issued by the commissioner as provided by 
such regulations. 

(b) The commissioner of agriculture is author- 
ized to suspend immediately upon notice any per- 
mit issued under authority of this section if it is 
found that any of the conditions of the permit have 
been violated. The holder of a permit so sus- 
pended shall be privileged at any time to apply 
for the reinstatement of such permit, and the 
commissioner shall immediately after prompt 
hearing and an inspection of the establishment, 
reinstate such permit if it is found that adequate 
measures have been taken to comply with and 
maintain the conditions of the permit, as origi- 
nally issued, or as amended. 

(c) Any officer or employee duly designated by 
the commissioner of agriculture shall have access 
to any factory or establishment, the operator of 
which holds a permit from the commissioner of 
agriculture for the purpose of ascertaining whether 
or not the conditions of the permit are being com- 
plied with, and denial of access for such inspec- 
tion shall be ground for suspension of the permit 
until such access is freely given by the operator. 
(1939, c. 320, s. 12.) 


§ 106-132. Regulations by board of agriculture 
as to use of deleterious substances.—Any poison- 
ous or deleterious substance added to any food, 
except where such substance is required in the 
production thereof or cannot be avoided by good 
manufacturing practice, shall be deemed to be un- 
safe for purposes of the application of clause (2) 
of § 106-129, subsection (a); but when such sub- 
stance is so required or cannot be so avoided, the 


[37] 


§ 106-133 


board of agriculture shall promulgate regulations 
limiting the quantity therein or thereon to such ex- 
tent as the board finds necessary for the protec- 
tion of public health, and any quantity exceeding 
the limits so fixed shall also be deemed to be 
unsafe for the purposes of the application of clause 
(2) of § 106-129, subsection (a). While such a 
regulation is in effect limiting the quantity of any 
such substance in the case of any food, such food 
shall not, by reason of bearing or containing any 
added amount of such substance, be considered to 
be adulterated within the meaning of clause (1) §$ 
106-129, subsection (a). In determining the quan- 
tity of such added substance to be tolerated in or 
on different articles of food, the board shall take 
into account the extent to which the use of such 
substance is required or cannot be avoided in the 
production of each such article, and the other 
ways in which the consumer may be affected by 
the same or other poisonous or deleterious sub- 
stances. (1939, c. 320, s. 13.) 


§ 106-133. Drugs deemed to be adulterated.— 
A drug or device shall be deemed to be adulter- 
ated— 


(a) (1) If it consists in whole or in part of any 
filthy, putrid or decomposed substance; or (2) 
if it has been produced, prepared, packed, or held 
under insanitary conditions whereby it may have 
been contaminated with filth, or whereby it may 
have been rendered injurious to health, or (3) if it 
is a drug and its container is composed, in whole 
or in part, of any poisonous or deleterious sub- 
stance which may render the contents injurious to 
health; or (4) if it is a drug and it bears or con- 
tains, for purposes of coloring only, a coal-tar 
color other than one from a batch certified by the 
United States department of agriculture. 


(b) If it purports to be or is represented as a 
drug the name of which is recognized in an offi- 
cial compendium, and its strength differs from, 
or its quality or purity falls below, the standard 
set forth in such compendium. Such determina- 
tion as to strength, quality, or purity shall be 
made in accordance with the tests or methods of 
assay set forth in such compendium, or in the ab- 
sence of or inadequacy of such tests or methods 
of assay, those so prescribed by the United States 
department of agriculture. No drug defined in 
an official compendium shall be deemed to be 
adulterated under this paragraph because it differs 
from the standard of strength, quality, or purity 
therefor set forth in such compendium, if its dif- 
ference in strength, quality, or purity from such 
standard is plainly stated on its label. Whenever 
a drug is recognized in both the United States 
Pharmacopoeia and the Homoeopathic Pharmaco- 
poeia of the United States it shall be subject to 
the requirements of the United States Pharmaco- 
poeia unless it is labeled and offered for sale 
as a homoeopathic drug, in which case it shall be 
subject to the provisions of the Homoeopathic 
Pharmacopoeia of the United States and not to 
those of the United States Pharmacopoeia. 


(c) If it is not subject to the provisions of par- 
agraph (b) of this section and its strength dif- 
fers from, or its purity or quality falls below, that 
which it purports or is represented to possess. 

(d) If it is a drug and any substance has been 
(1) mixed or packed therewith so as to reduce 
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its quality or strength; or (2) substituted wholly 
or in part therefor. (1939, c. 320, s. 14.) 


§ 106-134. Drugs deemed misbranded.—A drug 
or device shall be deemed to be misbranded— 

(a) If its labeling is false or misleading in any 
particular. 

(b) If in package form unless it bears a label 
containing (1) the name and place of business of 
the manufacturer, packer, or distributor; and (2) 
an accurate statement of the quantity of the con- 
tents in terms of weight, measure, or numerical 
count: Provided, that under clause (2) of this 
paragraph reasonable variations shall be permitted, 
and exemptions as to small packages shall be es- 
tablished, by regulations prescribed by the board 
of agriculture. 

(c) If any word, statement, or other informa- 
tion required by or under authority of this article 
to appear on the label or labeling is not promi- 
nently placed thereon with such conspicuousness 
(as compared with other words, statements, de- 
signs or devices, in the labeling) and in such 
terms as to render it likely to be read and under- 
stood by the ordinary individual under custom- 
ary conditions of purchase and use. 

(d) If it is for use by man and contains any 
quantity of the narcotic or hypnotic substance 
alphaeucaine, barbituric acid, betaeucaine, bromal, 
cannabis, carbromal, chloral, coca, cocaine, co- 
deine, heroin, marihuana, morphine, opium, par- 
aldehyde, peyote, of sulphonmethane; or any 
chemical derivative of such substances, which de- 
rivative has been by the board after investigation, 
found to be, and by regulations under this article, 
designated as, habit forming; unless its label bears 
the name and quantity or proportion of such sub- 
stance or derivative and in juxtaposition there- 
with the statement “Warning—May be _ habit 
forming.” 

(e) If it is a drug and is not designated solely 
by a name recognized in an official compendium 
unless its label bears (1) the common or usual 
name of the drug, if such there be; and (2) in 
case it is fabricated from two or more ingredients, 
the common or usual name of each active ingre- 
dient, including the kind and quantity or propor- 
tion of any alcohol, and also including, whether 
active or not, the name and quantity or propor- 
tion of any bromides, ether, chloroform, acetanilid, 
acetphenedtidin, amidopyrine, antipyrine atropine, 
hyoscine, hyoscyamine, arsenic, digitalis, digitalis 
glucosides, mercury, ouabain, strophanthin, strych- 
nine, thyroid, or any derivative or preparation of 
any such substances, contained therein: Pro- 
vided, that to the extent that compliance with the 
requirements of clause (2) of this paragraph is 
impracticable, exemptions shall be established by 
regulations promulgated by the board of agricul- 
ture. 

(f) Unless its labeling bears (1) adequate di- 
rections for use; and (2) such adequate warn- 
ings against use in those pathological conditions 
or by children where its use may be dangerous 
to health, or against unsafe dosage or methods or 
duration of administration or application, in such 
manner and form, as are necessary for the pro- 
tection of users: Provided, that where any re- 
quirement of clause (1) of this paragraph, as ap- 
plied to any drug or device, is not necessary for 
the protection of the public health, the board of 
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agriculture shall promulgate regulations exempt- 
ing such drug or device from such requirements. 

(g) If it purports to be a drug the name of 
which is recognized in an official compendium, 
unless it is packaged and labeled as prescribed 
therein: Provided, that the method of packing 
may be modified with the consent of the board of 
agriculture. Whenever a drug is recognized in 
both the United States Pharmacopoeia and the 
Homoeopathic Pharmacopoeia of the United 
States, it shall be subject to the requirements of 
the United States Pharmacopoeia with respect to 
packaging and labeling unless it is labeled and 
offered for sale as a homoeopathic drug, in which 
case it shall be subject to the provisions of the 
Homoeopathic Pharmacopoeia of the United 
States and not to those of the United States 
Pharmacopoeia. ; 

(h) If it has been found by the department of 
agriculture to be a drug liable to deterioration, 
unless it is packaged in such form and manner, 
and its label bears a statement of such precau- 
tions, as the board of agriculture shall by regula- 
tions require as necessary for the protection of 
public health. No such regulation shall be es- 
tablished for any drug recognized in an official 
compendium until the commissioner of agriculture 
shall have informed the appropriate body charged 
with the revision of such compendium of the need 
for such packaging or labeling requirements and 
such body shall have failed within a reasonable 
time to prescribe such requirements. 

(i) (1) If it is a drug and its container is so 
made, formed, or filled as to be misleading; or 
(2) if it is an imitation of another drug; or (3) 
if it is offered for sale under the name of another 
drug. 

(j) If it is dangerous to health when used in 
the dosage, or with the frequency or duration pre- 
scribed, recommended, or suggested in the label- 
ing thereof. 

(k) If it is a drug sold at retail for use by man 
and contains any quantity of aminopyrine, bar- 
bituric acid, cinchophen, dinitrophenol, or sulfa- 
nilamide; unless it is sold on a written prescrip- 
tion signed by a member of the medical, dental 
or veterinary profession who is licensed by law 
to administer such drug, and its label bears the 
name and place of business of the seller, the 
serial number and date of such prescription, and 
the name of such member of the medical, dental 
or veterinary profession. 

(1) A drug sold on a written prescription signed 
by a member of the medical, dental or veterinary 
profession (except a drug sold in the course of 
the conduct of a business of selling drugs pur- 
suant to a diagnosis by mail) shall be exempt from 
the requirements of this section ii—(1) such mem- 
ber of the medical, dental or veterinary profes- 
sion is licensed by law to administer such drug, 
and (2) such drug bears a label containing the 
name and place of business of the seller, the se- 
rial number and date of such prescription, and 
the name of such member of the medical, dental 
or veterinary profession. (1939, c. 320, s. 15.) 


§ 106-135. Regulations for sale of new drugs. 
—(a) No person shall sell, deliver, offer for sale, 
hold for sale or give away any new drug unless 
(1) an application with respect thereto has become 
effective under section five hundred and five of 
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the Federal Act, or (2) when not subject to the 
Federal Act unless such drug has been tested and 
has not been found to be unsafe for use under the 
conditions prescribed, recommended or suggested 
in the labeling thereof, and prior to selling or of- 
fering for sale such drug, there has been filed with 
the commissioner of agriculture an application 
setting forth (a) full reports of investigations 
which have been made to show whether or not 
such drug is safe for use; (b) a full list of the 
articles used as components of such drug; (c) a 
full statement of the composition of such drug; 
(d) a full description of the methods used in, and 
the facilities and controls used for, the manufac- 
ture, processing, and packing of such drug; (e) 
such samples of such drug and of the articles 
used as components thereof as the commissioner 
may require; and (f) specimens of the labeling 
proposed to be used for such drug. 

(b) An application provided for in subsection 
(a) (2) of this section shall become effective on 
the sixtieth day after the filing thereof, except 
that if the commissioner of agriculture finds after 
due notice to the applicant and giving him an op- 
portunity for a hearing, that the drug is not safe 
for use under the conditions prescribed, recom- 
mended or suggested in the proposed labeling 
thereof, he shall, prior to the effective date of the 
application, issue an order refusing to permit the 
application to become effective. 

(c) This section shall not apply—(1) to a drug 
intended solely for investigational use by experts 
qualified by scientific training and experience to 
investigate the safety of drugs provided the drug 
is plainly labeled “For investigational use only”; 
or (2) to a drug sold in this state at any time 
prior to the enactment of this article or introduced 
into interstate commerce at any time prior to 
the enactment of the Federal Act; or (3) to any 
drug which is licensed under the virus, serum, 
and toxin Act of July first, one thousand nine 
hundred and two (U. S. C. one thousand nine 
hundred and thirty-four ed. title forty-two, chap- 
ter four). 

(d) A drug dispensed on a written prescription 
signed by a physician, dentist, or veterinarian (ex- 
cept a drug dispensed in the course of the con- 
duct of a business of dispensing drugs pursuant 
to diagnosis by mail), shall be exempt from the 
requirements of this section if (1) such physi- 
cian, dentist, or veterinarian is licensed by law to 
administer such drug, and (2) such drug bears a 
label containing the name and place of business 
of the dispenser, the serial number and date of 
such prescription, and the name of such physician, 
dentist, or veterinarian. 

(e) An order refusing to permit an application 
under this section to become effective may be re- 
voked by the commissioner of agriculture. (1939, 
ci 320; s: 16.) 

Cross Reference.—See 52 Stat. 1040 (1938), 21 U. S. C. A. 


$§ 301-392 for Federal Food, Drug, and Cosmetic Act. 


§ 106-186. Cosmetics deemed adulterated. — A 
cosmetic shall be deemed to be adulterated— 


(a) If it bears or contains any poisonous or 
deleterious substance which may render it injuri- 
ous to users under the conditions of use pre- 
scribed in the labeling or advertisement thereof, or 
under such conditions of use as are customary or 
usual: Provided, that this provision shall not ap- 
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ply to coal-tar hair dye, the label of which bears 
the following legend conspicuously displayed 
thereon: “Caution—This product contains ingre- 
dients which may cause skin irritation on certain 
individuals and a preliminary test according to 
accompanying directions should first be made. 
This product must not be used for dyeing the 
eyelashes or eyebrows; to do so may cause blind- 
ness,’ and the labeling of which bears adequate 
directions for such preliminary testing. For the 
purposes of this paragraph and paragraph (e) the 
term “hair dye” shall not include eyelash dyes 
or eyebrow dyes. 

(b) If it consists in whole or in part of any 
filthy, putrid, or decomposed substance. 

(c) If it has been produced, prepared, packed, 
or held under insanitary conditions whereby it 
may have become contaminated with filth, or 
whereby it may have been rendered injurious to 
health. 

(d) If its container is composed, in whole or 
in part, of any poisonous or deleterious substance 
which may render the contents injurious to health. 

(e) If it is not a hair dye and it bears or con- 
tains a coal-tar color other than one from a batch 
which has been certified by the United States de- 
partment of agriculture. (1939, c. 320, s. 17.) 


§ 106-137. Cosmetics deemed misbranded.—A 
cosmetic shall be deemed to be misbranded— 

(a) If its labeling is false or misleading in any 
particular. 

(b) If in package form unless it bears a label 
containing (1) the name and place of business of 
the manufacturer, packer, or distributor; and (2) 
an accurate statement of the quantity, of the con- 
tents in terms of weight, measure, or numerical 
count: Provided, that under clause (2) of this 
paragraph reasonable variations shall be per- 
mitted, and exemptions as to small packages shall 
be established by regulations prescribed by the 
board of agriculture. 

(c) If any word, statement, or other informa- 
tion required by or under authority of this article 
to appear on the label or labeling is not promi- 
nently placed thereon with such conspicuousness 
(as compared with other words, statements, de- 
signs, or devices, in the labeling) and in such 
terms as to render it likely to be read and under- 
stood by the ordinary individual under customary 
conditions of purchase and use. 

(d) If its container is so made, formed, or filled 
as to be misleading. (1939, c. 320, s. 18.) 


§ 106-138. False advertising—(a) An adver- 
tisement of a food, drug, device or cosmetic shall 
be deemed to be false if it is false or misleading 
in any particular. 

(b) For the purpose of this article the adver- 
tisement of a drug or device representing it to 
have any effect in albuminuria, appendicitis, arte- 
riosclerosis, blood poison, bone disease, Bright’s 
disease, cancer, carbuncles, cholecystitis, diabetes, 
diphtheria, dropsy, erysipelas, gallstones, heart and 
vascular diseases, high blood pressure, mastoiditis, 
measles, meningitis, mumps, nephritis, otitis, me- 
dia, paralysis, pneumonia, poliomyelitis, (infantile 
paralysis), prostate gland disorders, pyelitis, scar- 
let fever, sexual impotence, sinus infection, small- 
pox, tuberculosis, tumors, typhoid, uremia, or 
venereal diseases, shall also be deemed to be 
false; except that no advertisement not in viola- 
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tion of subsection (a) shall be deemed to be false 
under this subsection if it is disseminated only 
to members of the medical, dental, pharma- 
ceutical, or veterinary professions, or appears only 
in the scientific periodicals of these professions, 
or is disseminated only for the purpose of public 
health education by persons not commercially in- 
terested, directly. or indirectly, in the sale of such 
drugs or devices: Provided, that whenever the 
Department of Agriculture determines that an 
advance in medical science has made any type of 
self-medication safe as to any of the diseases 
named above, the board shall by regulation au- 
thorize the advertisement of drugs having curative . 
or therapeutic effect for such disease, subject to 
such conditions and restrictions as the board may 
deem necessary in the interest of public health: 
Provided, that this subsection shall not be con- 
strued as indicating that self-medication for dis- 
eases other than those named herein is safe or 
efficacious. (1939, c. 320, s. 19.) 


§ 106-139. Regulations by board of agricul- 
ture—(a) The authority to promulgate regula- 
tions for the efficient enforcement of this article 
is hereby vested in the board of agriculture, ex- 
cept that the commissioner of agriculture is hereby 
authorized to promulgate regulations under § 106- 
131. The board is hereby authorized to make the 
regulations promulgated under this article con- 
form, in so far as practicable with those promul- 
gated under the federal act. 


(b) Hearings authorized or required by this ar- 
ticle shall be conducted by the commissioner of 
agriculture or such officer, agent, or employee as 
the commissioner may designate for the purpose. 

(c) A representative duly designated by the 
North Carolina board of pharmacy, and a repre- 
sentative duly designated by the North Carolina 
board of health shall sit with the commissioner 
of agriculture, or his duly authorized agent, and 
assist in all hearings conducted in accordance 
with the provisions of § 106-134, subsections (d), 
(f), (g), and (h); and in all cases of hearings 
and/or investigations, under § 106-134, subsections 
(d), (f), (g), and (h) and under § 106-135, sub- 
sections (a), (b), and (d), transcripts of all find- 
ings and recommendations shall be submitted to 
the board of pharmacy and the board of health for 
approval. 


(d) Before promulgating any regulation con- 
templated by §§ 106-128; 106-130, subsection (j); 
106-131; 106-134, subsections (d), (f), (g), and 
(h), or 106-138, subsection (b), the commis- 
sioner of agriculture shall give appropriate no- 
tice of the proposal and of the time and place 
for a hearing. The regulation so promulgated 
shall become effective on a date fixed by the board 
of agriculture (which date shall not be prior to 
ninety days after its promulgation, except such 
regulations as may be promulgated under § 106- 
131, which regulations shall become effective on 
the date of promulgation). Such regulation may 
be amended or repealed in the same manner as is 
provided for its adoption; except that in the case 
of a regulation amending or repealing any such 
regulation the board, to such an extent as it 
deems necessary in order to prevent undue hard- 
ship, may disregard the foregoing provisions re- 
garding notice, hearing, or effective date. 

(e) All proposed definitions and standards for 
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drugs shall, prior to promulgation by the board of 
agriculture be submitted to the board of phar- 
macy and the board of health for approval. (1939, 
c. 320, s. 20.) 


§ 106-140. Further powers of commissioner of 
agriculture for enforcement of article—The com- 
missioner of agriculture or his duly authorized 
agent shall have free access at all reasonable 
hours to any factory, warehouse, or establishment 
in which foods, drugs, devices or cosmetics are 
manufactured, processed, packed, or held for in- 
troduction into commerce, or are held after such 
introduction, or to enter any vehicle being used 
to transport or hold such foods, drugs, devices or 
cosmetics in commerce, for the purpose: (1) of 
inspecting such factory, warehouse, establish- 
ment, or vehicle and all pertinent equipment, fin- 
ished and unfinished materials, containers, and la- 
beling therein, to determine if any of the pro- 
visions of this article are being violated, and (2) 
to secure samples or specimens of any food, drug, 
device or cosmetic after paying or offering to pay 
for such sample. It shall be the duty of the com- 
missioner of agriculture to make or cause to be 
made examination of samples secured under the 
provisions of this section to determine whether or 
not any provision of this article is being violated. 
(1939, c. 320, s. 21.) 


§ 106-141. Appointment of inspectors. — (a) In 
the appointment of any drug inspector in carry- 
ing out the provisions of this article, the commis- 
sioner of agriculture shall confer with the North 
Carolina board of pharmacy. 

(b) The commissioner of agriculture is author- 
ized to conduct the examinations and investiga- 
tions for the purposes of this article through off- 
cers and employees of the department or through 
any health, food or drug officer or employee of the 
state, or any political subdivision thereof: Pro- 
vided, that when examinations and investigations 
are to be conducted through any officer or em- 
ployee of any agency other than the department 
of agriculture the arrangements for such exami- 
nations and investigations shall be approved by 
the directing head of such agency. (1939, c. 320, 
Su222) 


§ 106-142. Publication of reports of judgments, 
decrees, etc.—(a) The commissioner of agriculture 
may cause to be published from time to time re- 
ports summarizing all judgments, decrees, and 
court orders which have been rendered under this 
article, including the nature of the charge and the 
disposition thereof. 

(b) The commissioner of agriculture may also 
cause to be disseminated such information re- 
garding food, drugs, devices, and cosmetics as he 
deems necessary in the interest of public health 
and the protection of the consumer against fraud. 
Nothing in this section shall be construed to pro- 
hibit the commissioner of agriculture from col- 
lecting, reporting, and illustrating the results of 
the investigations of the department. (1939, c. 
320, s. 23.) 


§ 106-143. Article construed supplementary.— 
Nothing in this article shall be construed as in 
any way amending, abridging, or otherwise af- 
fecting the validity of any law or ordinance re- 
lating to the state board of health, or any local 
health department, in their sanitary work in con- 
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nection with public and private water supplies, 
sewerage, meat, milk, milk products, shellfish, fin 
fish, or other foods, or food products, or the pro- 
duction, handling, or processing thereof; but this 
article shall be construed to be in addition thereto. 
(1939, c. 320, s. 2414.) 


§ 106-144. Exemptions.—Meats and meat prod- 
ucts subject to Federal Meat and Inspection Act 
approved March four, one thousand nine hun- 
dred and seven, as amended, are exempted from 
the provisions of this article so long as such meats 
and meat products remain in possession of the 
processor. (1939, c. 320, s. 24%.) 


§ 106-145. Effective date—This article shall be 
in full force and effect from and after January 
first, one thousand nine hundred and_ forty: 
Provided, that the provisions of § 106-139 shall be- 
come effective on April 3, 1939 and thereafter the 
commissioner of agriculture is authorized hereby 
to conduct hearings, and the board is authorized 
to promulgate regulations which shall become ef- 
fective on and after the effective date of this ar- 
ticle as the board shall direct. (1939, c. 320, s. 25.) 


Art. 18. Canned Dog Foods. 


§ 106-146. Labeling of canned dog food re- 
quired.—Every can of dog food sold, offered or ex- 
posed for sale within this state shall have printed 
thereon, in a conspicuous place on the outside 
thereof, a legible and plainly printed statement in 
the English language clearly and truly certifying 
the net weight of the can (provided, that all canned 
dog foods shall be in cans of “one-half pound, or 
one pound, or multiples of one pound); the name, 
brand or trade mark under which the article is 
sold; the name and address of the manufacturer; 
the name of each and all ingredients of which the 
article is composed; a guarantee that the contents 
are wholesome and unadulterated, and a statement 
of the maximum percentage it contains of crude 
fiber, and the percentage of crude fat, and the per- 
centage of crude protein, all three constituents to 
be determined by the methods in use at the time by 
the Association of Official Agricultural Chemists 
of the United States. (1939, c. 307, s. 1; 1941, c. 
290, s. 1.) 

Editor’s Note.——The 1941 amendment made provision for 
cans of one-half pound. Prior to the amendment the per- 
centage of moisture was one of the constituents of the re- 
quired statement. 


For comment on the 1939 enactment, see 17 N. C. Law 
Rey. 329. 


§ 106-147. “Canned dog food” defined.—The 
term “canned dog food” shall be held to include 
any article of food, packed in cans or hermetically 
sealed containers, and used for food for dogs or 
cats. (1939, c. 307, s. 2.) 


§ 106-148. Registration of copies of labels with 
commissioner of agriculture—Each and every 
manufacturer, importer, jobber, agent or seller, 
before selling, offering or exposing for sale in this 
state any canned dog food, shall, for each and 
every canned dog food bearing a distinguishing 
name or trademark, file for registration with the 
commissioner of agriculture a copy of the state- 
ment required in § 106-146, giving in addition the 
percentage of moisture contained in said products, 
and accompany said statement, upon request, by a 
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sealed can containing at least one pound of said 
dog food. (1939, c. 307, s. 3; 1941, c. 290, s. 2.) 


Editor’s Note.—The 1941 amendment inserted the provision 
relating to percentage of moisture. 


§ 106-149. Power of commissioner of agricul- 
ture to refuse or revoke registration upon failure 
to comply with regulations—The commissioner 
of agriculture shall have the power to refuse the 
registration of any canned dog food under a 
name which would be misleading as to the ma- 
terials of which it is composed, or when the names 
of each and all ingredients of which it is com- 
posed are not stated, or where it does not comply 
with the standards and rulings adopted by the 
board of agriculture. Should any canned dog 
foods be registered and it is afterwards discov- 
ered that they are in violation of any of the pro- 
visions of this article, the commissioner of agri- 
culture shall have the power to cancel such reg- 
istration. (1939, c. 307, s. 4.) 


§ 106-150. Annual registration fee; tax stamps. 
—Upon registration of each brand or kind of dog 
food, the manufacturer, agent or distributor 
thereof shall pay to the commissioner of agricul- 
ture an annual registration fee of five dollars 
($5.00) payable at the time of registration, and 
‘thereafter on or before the last day of June of 
each year. Furthermore, each such manufacturer, 
agent or distributor shall pay to the commissioner 
of agriculture an inspection tax at the rate of two 
cents for each carton of forty-eight cans and shall 
affix to each such carton a stamp to be furnished 
by the commissioner of agriculture stating that 
all charges specifyed in this section have been 
paid. Said stamps shall be redeemed by the de- 
partment issuing said stamps, upon surrender of 
same, accompanied by an affidavit that the same 
have not been. used: Provided, said stamps shall 
be returned for redemption within the time fixed 
by the board of agriculture. (1939, c. 307, s. 5.) 


§ 106-151. Samples for analysis—The commis- 
sioner of agriculture, together with his deputies, 
agents and assistants, shall have free access to all 
places of business, mills, buildings, carriages, cars, 
vessels and packages of whatsoever kind used in 
the manufacture, importation or sale of any canned 
dog food, and shall have power and authority to 
open any package containing or supposed to con- 
tain any canned dog food, and to take therefrom, 
in the manner hereinafter prescribed, samples for 
analysis, upon tender and full payment of the sell- 
ing price of said sample. The department of agri- 
culture is hereby authorized to publish from time 
to time in reports or bulletins the results of the 
analysis of such samples. (1939, c. 307, s. 6.) 


§ 106-152. Adoption of standards, etc.—The 
board of agriculture is empowered to adopt stand- 
ards for canned dog foods and such rules and 
regulations as may be necessary for the enforce- 
ment of this article. (1939, c. 307, s. 7.) 


§ 106-153. Confiscation and sale by commis- 
sioner of agriculture in event of violation.—Any 
manufacturer, importer, jobber, agent or dealer 
who shall sell, offer or expose for sale or distri- 
bution in this State any canned dog food, as de- 
fined in § 106-147, without complying with the 
requirements of the preceding sections of this 
article, or who shall sell or offer or expose for 
sale or distribution any canned dog food which 
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contains substantially a smaller percentage of 
crude protein or crude fat or a larger percentage 
of crude fiber or moisture than certified to be con- 
tained, or who shall adulterate any canned dog 
food with foreign substances, of little or no food 
value, or with injurious substances, shall be guilty 
of a violation of this article, and the lot of canned 
dog food in question shall be subject to seizure, 
condemnation and sale by the commissioner of 
agriculture, and the proceeds from said sales shall 
be covered into the state treasury for the use of 
the department executing the provisions of this 
article. Such seizure and sale shall be made un- 
der the direction of the commissioner of agricul- 
ture by an officer of the department of agricul- 
ture. The sale shall be made at the courthouse 
door in the county in which the seizure is made, 
after advertisement in some newspaper published 
or circulating in such county. The advertisement 
shall state the brand or name of the goods, the 
quantity and why seized and offered for sale. The 
commissioner of agriculture, however, may in his 
discretion release the canned dog food so with- 
drawn when the requirements of the provisions 
of this article have been complied with, and upon 
payment of all costs and expenses incurred by the 
department of agriculture in any proceedings con- 
nected with such seizure and withdrawal. (1939, 
c. 307, s. 8.) 


§ 106-154. Failure to use tax stamps or im- 
proper use of stamps.—Any manufacturer, im- 
porter, jobber, agent or dealer who shall sell, offer 
or expose for sale or distribute in this state any 
canned dog food without having attached thereto 
or furnished therewith tax stamps, as required by 
the provisions of this article, or who shall use the 
required tax stamps a second time to avoid the 
payment of the tax, or any manufacturer, im- 
porter, jobber, agent or dealer who shall coun- 
terfeit or use a counterfeit of such tax stamps, 
shall be guilty of a violation of the provisions of 
this article. (1939, c. 307, s. 9.) 


§ 106-155. Failure to comply with requirements. 
—Any manufacturer, importer, jobber, agent or 
dealer who refuses to comply with the require- 
ments of the provisions of this article, or any 
manufacturer, importer, jobber, agent or dealer 
person who shall impede, obstruct, hinder or 
otherwise prevent or attempt to prevent any 
chemist, inspector or other authorized agent in the 
performance of his duty in connection with the 
provisions of this article, shall be guilty of a vio- 
lation of the provisions of this article. (1939, c. 
307, s. 10.) 


§ 106-156. Violations made misdemeanor.—Any 
manufacturer, importer, jobber, agent or dealer or 
who shall violate any of the provisions of this 
article shall be guilty of a misdemeanor and, upon 
conviction thereof, shall be fined not exceeding one 
hundred dollars for the first offense, nor more 
than two hundred dollars for each subsequent 
offense. (1939, c. 307, s. 11.) 


§ 106-157. Notification by commissioner as to 
violations— Whenever the commissioner of agri- 
culture becomes cognizant of any violation of the 
provisions of this article he shall immediately no- 
tify in writing the manufacturer, importer or job- 
ber and dealer, if same be known. Any party so 
notified shall be given an opportunity to be heard, 
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under such rules and regulations as may be pre- 
scribed by the commissioner and the board of ag- 
riculture, and if it appears that any of the provi- 
sions of this article have been violated the com- 
missioner of agriculture shall certify the facts to 
the solicitor of the district in which such sample 
was obtained, and furnish that officer with a copy 
of the results of the analysis or other examina- 
tions of such article, duly authenticated by the 
analyst or other officer making such examination, 
under the oath of such officer. In all prosecutions 
arising under this article the certificate of the 
analyst or other officer making the analysis or 
examination, when duly sworn to by such officer, 
shall be prima facie evidence of the fact or facts 
therein certified. (1939, c. 307, s. 12.) 


§ 106-158. Prosecution of violations.—It shall 
be the duty of every solicitor to whom the com- 
missioner of agriculture shall report any violation 
of this article to cause proceedings to be com- 
menced and prosecuted without delay for the fines 
and penalties in such cases prescribed: Provided, 
that the provisions of this article shall not apply 
to any canned dog foods now in the hands or in 
the stock of any dealer or manufacturer. (1939, 
ox BOG, Se aIBR) 


Art. 14. State Inspection of Slaughterhouses. 


§ 106-159. Application for permit—Any persons, 
firms or corporations engaged in the slaughter of 
meat-producing animals within the State of North 
Carolina, may make application to the Commis- 
sioner of Agriculture for a permit to transport, 
convey, and sell their products at any place within 
the limits of the State of North Carolina. (1925, 
Checlseml.) 


§ 106-160. Investigation of sanitary conditions; 
issuance of permit.—It shall be the duty of the 
Commissioner of Agriculture, on receipt of such 
application described above, to cause to be made a 
thorough investigation of the sanitary conditions 
existing in such establishment, the efficiency of the 
inspection provided, and the manner in which the 
food products of such establishment are slaugh- 
tered and prepared. If such establishment is found 
to be operating in accordance with the regulations 
of the Commissioner of Agriculture as provided 
for in this article, a numbered permit shall be is- 
sued to the persons, firms, or corporations making 
application for same. (1925, c. 181, s. 2.) 


§ 106-161. Municipalities, inspection of meats.— 
Municipal corporations, shall have power and au- 
thority under this article to establish and maintain 
the inspection of meats and meat products, at 
establishments located within their corporate lim- 
its, and county commissioners shall have power 
and authority to establish and maintain inspection 
of meats and meat products at establishments not 
located in municipal corporations, but located 
within the boundaries of their county. (1925, c. 
US Saas.) 


§ 106-162. Fees for inspection—The officials of 
municipalities or counties in which such inspection 
is maintained, shall have full power and authority 
to fix and collect fees for inspection of any and all 
meat animals or meat products necessary to the 
maintenance of such inspection, but no further in- 
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spection charge shall be made within the State. 
(1925 .aC. 0181 Gan4s) 


§ 106-163. Inspection conducted by veterinarian. 
—No permit shall be issued to any establishment 
except where the meat inspection is conducted 
under the supervision of a graduate veterinarian 
approved by the State Veterinarian of North Caro- 
lina or the North Carolina Veterinary Medical 
Examining Board. (1925, c. 181, s. 5.) 


§ 106-164. Number of permit to identify meats; 
revocation of permit—To each establishment 
complying with the provisions of this article, the 
numbered permit shall be the establishment’s offi- 
cial State number, and such number may be used 
to identify all passed meats and meat products pre- 
pared in such establishment. Such permit may be 
revoked by the Commissioner of Agriculture at 
any time when the establishment issued such per- 
mit violates any of the regulations prescribed for 
efficient inspection and sanitation. (1925, c. 181, 
Se65) 


§ 106-165. Carcasses marked when inspected.—- 
All meat carcasses inspected and passed in ac- 
cordance with this article shall be branded with a 
rubber stamp bearing the number of the establish- 
ment and the words “N. C. Inspected and 
Passedsme (1 O20n Cr lSies.. ve) 


§ 106-166. Rules and regulations for inspection; 
power of commissioner.—The Commissioner of 
Agriculture shall have full power and authority 
to make and adopt all necessary rules and regula- 
tions for the efficient inspection, preparation and 
handling of meats and meat products in such es- 
tablishments, and for the disposal of all con- 
demned meats, and such rules and regulations 
shall govern the inspection of all meats and meat 
products at establishments operating under this 
article. (1925, c. 181, s. 8.) 


§ 106-167. Failure of butchers to keep record 
misdemeanor.—lIf any butcher shall fail to keep a 
book of registration and register the ear-mark, 
brand, or flesh-mark of all cattle, sheep, swine, or 
goats, and the name of the parties purchased 
from, in said registration, and the date of said pur- 
chase, which registration shall be open to the in- 
spection of all persons, he shall be guilty of a mis- 
demeanor, and upon conviction shall pay a fine of 
fifty dollars for each offense: Provided, this shall 
apply only to the counties of Rockingham, Bertie, 
Edgecombe, Halifax, Martin, Orange, Pitt, Wil- 
son, Wayne, Jones, Warren, Johnston, Rich- 
mond, Northhampton, Franklin, Craven, Chowan, 
Harnett, and Gates, and Warsaw township in 
Duplin county. (Rev., s. 3803; 1889, c. 318; 1895, 
€, 363% 1891,"c. 387 1891, c. 557; 1893, c. 116; 1903, 
c. 82; 1905, c. 31; 1909, c. 865, s. 1; C. S. 5099.) 


§ 106-168. Local: Sales of calves for veal.—lt 
shall be unlawful for any person or Persons, 
firm, or corporation to buy or sell, or engage in 
the business of buying and selling or shipping 
calves for veal under the age of six months, either 
dead or alive: Provided, that this section shall not 
apply to persons buying or selling heifer calves 
to be raised for milk cows, nor to bull calves for 
raising purposes or work stock. 

Any person, firm, or corporation violating the 
provisions of this section shall be deemed guilty 
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of a misdemeanor, and upon conviction shall pay 
a penalty of not less than fifteen dollars nor more 
than thirty dollars, or be imprisoned for not less 
than twenty nor more than thirty days, or both, 
in the discretion of the court, for each and every 
offense. 

This section shall apply to the following coun- 
ties only: Alamance, Alexander, Ashe, Cherokee, 
Clay, Franklin, Gaston, Lee, Madison, McDowell, 
Mitchell, Robeson, Rutherford, Sampson, Wake 
and Wilson.” °CE-x. “sess? 1913, c7 80; “1915,” ct. 12; 
1917, \'c.. 933. Pubs Loc, 201recc,.c09, 270 192i. c 
85: 1995) cc. dis Pub. Doc., 1927) sc. 142.) 


Local Modification—Alamance: Pub. Loc. 1913, c. 616; 
Pub. Loc. 1917, c. 391; Alexander: Pub. Loc. 1917, c. 180; 
Alleghany: Pub. Loc. 1927, c. 473; Anson: Pub. Loc. 1927, 
c. 422; Avery: Pub. Loc. 1927, c. 143; Buncombe: Pub. Loc. 
1919, c. 191; Durham: 1915, c. 155; Lincoln: Pub. Loc. 1919, 
ce. 159; Haywood, Macon, Swain, Graham and Jackson: Pub. 
Loc. 1297, c. 472; Transylvania: Pub. Loc. 1919, c, 191; 
Watauga: Pub. Loc. 1927, c. 473; Wilkes: Pub. Loc. 1913, 
Cre/olse Bx esess: 1921 eoApt2y 


Art. 15. Inspection of Meat and Meat Prod- 
ucts by Counties and Cities. 


§ 106-169. Inspection; meat stamped as ap- 
proved or condemned.—All persons, firms, or cor- 
porations engaged in the business of operating a 
meat packing plant or plants within the State of 
North Carolina where more than one thousand 
beef cattle are slaughtered per annum, or more 
than ten thousand hogs or swine are slaughtered 
per annum, or more than five hundred sheep are 
slaughtered per annum shall have the ‘meat or beef 
of said slaughtered cattle inspected by a veterinary 
surgeon duly licensed by the State of North Caro- 
lina; that said inspector shall be elected by the 
governing body of the municipal corporation 
wherein said packing plant or plants is 
or are situated, or, if said packing plant 
be not situated within a municipal corpora- 
tion, then by the board of county commis- 
sioners of the county wherein said packing plant is 
situated. Said inspector shall condemn all meats 
found to be unfit for human consumption. Said in- 
spector shall cause all meats so condemned either 
to be destroyed or put to some use which shall not 
be dangerous for the public-health. Rach and every 
piece of meat or beef not condemned by 
said inspector shall be stamped by him in 
the usual manner; the stamp to be used to stamp 
said meat or beef shall bear the following words: 
“North Carolina State Meat Inspection—Ap- 
proved (insert name of inspector), Inspector.” Ali 
meat or beef condemned by said inspector shall 
be stamped by a similar stamp, except that the 
word “condemned” shall be inserted thereon in- 
stead of the word “approved.” (Ex. Sess. 1924, c. 
Age eS) 

Cross Reference.— As_ to 
generally, see §§ 90-179 et seq. 

Editor’s Note.—For a discussion of meat inspection, the 
right to destroy, due process of law, and damages for the 
destruction of meat which was really fit for human con- 


sumption, see 3 N. C. Law Rev. 27. The act is summarized 
in 3 N. C. Law Rev. 149. 


veterinaries, licensing, etc., 


§ 106-170. Fees for inspection—The charges for 
said inspection shall be as follows: twenty-five 
cents for each and every beef cattle or cow in- 
spected; ten cents for each and every hog inspected, 
and ten cents for each and every sheep inspected; 
ten cents for each and every veal calf inspected; 
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no further inspection shall be necessary within 
the State except such inspection as is provided for 
in §§ 106-120 to 106-145. No further or other in- 
spection charges for the inspection of meat or beef 
inspected as provided herein shall be made within 
the States». (ExaSess, 1924, .cadi wen ey 925:4c: 
311.) 


§ 106-171. Veterinary not available; who to in- 
spect—Should no regularly licensed veterinary 
surgeon be available for the purposes of this ar- 
ticle, then the duties provided herein to be per- 
formed by said inspector shall be performed by 
some competent person to be elected by the gov- 
erning body of the municipal corporation wherein 
said packing plant is located, or if said packing 
plant be not located within a municipal corpora- 
tion, then by the board of county commissioners 
of the county wherein said packing plant is lo- 
cated. (Ex. Sess. 1924, c. 11, s. 3.) 


§ 106-172. Collection of fees; remuneration of 
inspector.—The fees or inspection charges herein 
provided for shall be collected by the municipal 
corporation wherein said packing plant is located, 
or if said packing plant be not located within a 
municipal corporation, then by the board of county 
commissioners of the county wherein said plant is 
located; said fees or charges so collected shall be 
placed in the general fund of the municipal corpo- 
ration or county collecting the same; the salary or 
remuneration of the inspector shall be fixed and 
paid by the municipal corporation or county by 
which said inspector is elected. (Ex. Sess. 1924, 
Callous.) 


§ 106-173. Slaughter houses, etc., under federal 
inspection, exempt from provisions of state inspec- 
tion laws.—The provisions of §§ 106-159 to 106-172 
shall not be applicable to any slaughter house or 
meat packing plant, or any person, firm or corpo- 
ration engaged in the business of the operation 
thereof, where such slaughter house or meat pack- 
ing plant is operated under federal inspection pur- 
suant to the provisions of the meat inspection act 
of the United States, approved March 4, 1907, as 
amended. (1939, c. 329.) 


Art. 16. Bottling Plants for Soft Drinks. 


§ 106-174. Specifications of places of manufac- 
ture and sale.—Every building or room used for 
the manufacture, bottling or preparation for sale 
of any soft drink shall be properly lighted and 
ventilated, and shall have floors of some material 
which can be flushed and washed clean with wa- 
ter. All manufacturing or bottling of soft drinks 
shall be conducted with due regard for the purity 
and wholesomeness of the product therein pro- 
duced. (1935, c. 372, s. 1.) 


§ 106-175. Soft drink defined.—The term “soft 
drink” as used herein shall include all soda wa- 
ters, orangeade, root beers, and similar beverages, 
carbonated or otherwise, or ingredients used in 
the preparation of same. (1935, c. 372, s. 2.) 


§ 106-176. Establishment and equipment kept 
clean; containers sterilized. — The floors, walls, 
ceilings, furniture, receptacles, implements, and 
machinery of every establishment where soft 
drinks are manufactured, bottled, stored, sold, or 
distributed shall at all times be kept in a clean 
sanitary condition; all vessels, receptacles, uten- 
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sils, tables, shelves, and machinery used in mov- 
ing, handling, mixing, or processing must be thor- 
oughly cleaned daily, all bottles and other con- 
tainers used must be sterilized in caustic soda or 
alkali solution in not less than three per cent 
alkali or other solution of the equivalent steriliz- 
ing effect as prescribed by the rules and regula- 
tions adopted by the board of agriculture. (1935, 
c. 372, s. 3; 1937, c. 232.) 

Editor’s Note.—The 1937 amendment inserted the words 
“or other solution of the equivalent sterilizing effect.” 

§ 106-177. Protection from contamination. — 
Soft drinks in the process of manufacture, prep- 
aration, bottling, storing, or distribution must be 
protected from flies, other insects and filthy prod- 
ucts, and, as far as may be necessary, from all 


other foreign or injurious contamination. (1935, 
c. 372, s. 4.) 
§ 106-178. Refuse removed daily.—All refuse 


and other waste products subject to decomposi- 
tion and decay incident to the manufacture, prep- 
aration, storing, selling, or distribution of soft 
drinks must be removed from. the plant daily. 
G@9s5eicwst2rs.5.) 


§ 106-179. Syrup room screened.—The doors, 
windows and other openings of the syrup room 
used for the preparation of soft drinks by bottling 
establishments shall be fitted with wire screens 
of not coarser than fourteen-mesh wire gauze and 
the door or doors shall be fitted with self-closing 
Screens. 9*(1935, c. 372; s.>6.) 


§ 106-180. Washroom and toilet—Every bot- 
tling establishment shall be provided with wash- 
room, and, if a toilet is attached, it must be of 
sanitary construction, and such toilet shall be sep- 
arate and apart from any room used for the man- 
ufacture or bottling of soft drinks. (1935, c. 372, 
et Bi 


§ 106-181. Use of deleterious substances pro- 
‘hibited—The use of soap bark or any other sub- 
stance deleterious to health in soft drinks is pro- 
hibited, and the container must bear the name of 
the material and the name and address of the man- 
ufacturer or jobber. (1935, c. 372, s. 8.) 


§ 106-182. Enforcement by commissioner of 
agriculture; inspectors; obstruction a misdemean- 
or.—It shall be the duty of the commissioner of 
agriculture to enforce the provisions of this arti- 
cle. The food inspectors or experts of the depart- 
ment of agriculture shall have authority, during 
business hours, to enter, for the purpose of in- 
spection, all buildings or rooms used for the man- 
ufacture, bottling or handling of soft drinks, and 
to examine the condition of same, including 
products before and after manufacture, machin- 
ery and all implements used; and any person who 
shall hinder or prevent any inspector or expert 
of the department in the performance of his duty 
in connection with this article shall be guilty of 
a violation thereof. (1935, c. 372, s. 9.) 


§ 106-188. Violation of article a misdemeanor. 
—Any person who shall violate any of the pro- 
visions of this article shall be guilty of a misde- 
meanor, and upon conviction thereof shall be 
fined not to exceed twenty-five dollars for the 
first offense, and for each subsequent offense in 
the discretion of the court. (1935, c. 372, s. 10.) 
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§ 106-184. Bottler’s inspection fee.—For the 
purpose of defraying expenses incurred in the en- 
forcement of the provisions of this article, the 
owner, proprietor, or operator of each bottling 


‘plant or place where soft drinks are made or 


bottled operated in this State shall pay to the 
commissioner of agriculture an inspection fee of 
ten dollars during the month of June of each year 
or before any such bottling plant shall be operated 
thereafter. (1935, c. 372, s. 11.) 


Art. 17. Marketing and Branding Farm 
Products. 


§ 106-185. Establishment of standard packages, 
etc., authorized.—The purpose of this article is to 
give authority to investigate marketing conditions 
and to establish and maintain standard grades and 
packages and state brands for farm and horticul- 
tural crops and animal products. ‘The term “farm 
products” as used hereafter in this article shall be 
construed to mean any or all of the crops or prod- 
ucts named above in this section. (1919, c. 325, 
Se isetogt er 140*-C...5.. 47812) 


§ 106-186. Power to employ agents and assist- 
ants.—The board of agriculture is charged with 
the execution of the provisions of this article, and 
has authority to employ such agents and assistants 
as may be necessary, fix their compensation and 
define their duties, and may require bonds in such 
amount as they may deem advisable, conditioned 
upon the faithful performance of duties by any 
employee or agent. (1919, c. 325, s. 2; C. S. 4782.) 


§ 106-187. Board of agriculture to investigate 
marketing of farm products.—It shall be the duty 
of the board of agriculture to investigate the sub- 
ject of marketing farm products, to diffuse useful 
information relating thereto, and to furnish advice 
and assistance to the public in order to promote 
efficient and economical methods of marketing farm 
products, and authority is hereby given to gather 
and diffuse timely information concerning the sup- 
ply, demand, prevailing prices, and commercial 
movement of farm products, including quantities 
in common and cold storage, and may interchange 
such information with the United States depart- 
ment of agriculture. (1919, c. 325, s. 3; C. S. 
4783.) 


§ 106-188. Promulgation of standards for re- 
ceptacles, etc.—After investigation, and from time 
to time as may be practical and advisable, the 
board shall have authority to establish and pro- 
mulgate standards of opened and closed receptacles 
for, and standards for the grade and other classi- 
fication of farm products, by which their quantity, 
quality, and value may be determined, and pre- 
scribe and promulgate rules and regulations gov- 
erning the marks, brands, and labels which may be 
required for receptacles for farm products, for the 
purpose of showing the name and address of the 
producer or packer; the quantity, nature and qual- 
ity of the product, or any of them, and for the pur- 
pose of preventing deception in reference thereto, 
and for the purpose of establishing a state brand 
for any farm product produced in North Carolina: 
Provided, that any standard for any farm product 
or receptacle therefor, or any requirement for 
marking receptacles for farm products, now or 
hereafter established under authority of the con- 
gress of the United States, shall forthwith, as far 
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as applicable, be established or prescribed and pro- 
mulgated as the official standard or requirement 
in this state: Provided, that no standard estab- 
lished or requirement for marking prescribed un- 
der this article shall become effective until the ex- 
piration of thirty days after it shall have been pro- 
mulgated. (1919, c. 325, s. 4; C. S. 4784.) 

§ 106-189. Sale and receptacles of standardized 
products must conform to requirements.—When- 
ever any standard for the grade or other classifi- 
cation of any farm product becomes effective under 
this article no person thereafter shall pack for sale, 
offer to sell, or sell within this state any such 
farm product to which such standard is applicable, 
unless it conforms to the standard, subject to such 
reasonable variations therefrom as may be allowed 
in the rules and regulations made under this ar- 
ticle: Provided, that any farm product may be 
packed for sale, offered for sale, or sold, without 
conforming to the standard for grade or other 
classification applicable thereto, if it is especially 
described as not graded or plainly marked as ‘‘Not 
graded.” ‘The board of agriculture, or the com- 
missioner of agriculture, and their authorized 
agents, are authorized to issue “stop sale’ orders 
which shall prohibit further sale of the products 
if they have reason to believe such products are 
being offered, or exposed, for sale in violation of 
any of the provisions of this article until the law 
has been complied with or said violations other- 
wise legally disposed of. a 

Whenever any standard for an open or closed 
receptacle for a farm product shall be made effec- 
tive under this article no person shall pack for sale 
in and deliver in a receptacle, or sell in and de- 
liver in a receptacle, any such farm product to 
which such standard is applicable, unless the re- 
ceptacle conforms to the standard, subject to such 
variations therefrom as’may be allowed in the 
rules and regulations made under this ar- 


ticle, or unless the receptacle be of a capacity 


twenty-five per cent less than the capacity of the 
minimum standard receptacle for the product: 
Provided, that any receptacle for such farm prod- 
uct of a capacity within twenty-five per cent of, or 
larger than, the minimum standard receptacle for 
the product may be used if it be specifically de- 
scribed as not a standard size, or be conspicuously 
marked with the phrase, “Not standard size,” in 
addition to any other marking which may be pre- 
scribed for such receptacles under authority given 
by this article. 

Whenever any requirement for marking a re- 
ceptacle for a farm product shall have been made 
effective under this article no person shall sell and 
deliver in this state any such farm product in a 
receptacle to which such requirement is applicable 
unless the receptacle be marked according to such 
requirements. (1919, c. 325, s. 5; 1943, c. 483; C. 
S. 4785.) 


Editor’s Note.—The 1943 amendment 
tence of the first paragraph. 


§ 106-190. Inspectors or graders authorized; 
revocation of license.—The board is authorized to 
employ, license, or designate persons to inspect 
and classify farm products and to certify as to the 
grade or other classification thereof, in accordance 
with the standards made effective under this ar- 
ticle, and shall fix, assess and collect, or cause to 
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be collected, fees for such services. Whenever, 
after opportunity for a hearing is afforded to any 
person employed, licensed, or designated under 
this section, it is determined that such person has. 
failed to classify farm products correctly in ac- 
cordance with the standards established therefor 
under this article, or has violated any provision of 
this article, or of the rules and regulations made 
hereunder, the board may suspend or revoke the 
employment, license, or designation of such person. 
Pending investigation the person in charge of this 
work may suspend or revoke any such appoint- 
ment, license, or designation temporarily without 
hearing. (1919, c. 325, s. 6; C. S. 4786.) 


§ 106-191. Appeal from _ classification. — The 
owner or person in possession of any farm product 
classified in accordance with the provisions of this 
article may appeal from such classification under 
such rules and regulations as may be prescribed. 
G1919. Cacoh es ave C 2Sn4ta7.) 


§ 106-192. Certificate of grade prima facie evi- 
dence.—A certificate of the grade or other classi- 
fication of any farm product issued under this ar- 
ticle shall be accepted in any court of this state as 
prima facie evidence of the true grade or other 
classification of such farm product at the time of 
its..classification, ~ (1919, c. 325, s. 8:°C.3S2.4788.) 


§ 106-193. Unwholesome products not classified; 
health officer notified.—Any person employed, li- 
censed, or designated shall neither classify nor 
certify as to the grade or other classification 
of any farm product which, in his judgment, 
is unwholesome or unfit for food of man or other 
animal. If, in the performance of his official 
duties, he discovers any farm product which is 
unwholesome or unfit for food of man or for 
other animal for which it is intended, he shall 
promptly report the fact to a health officer of the 
state or of any county or municipality thereof. 
(1919, c. 325, s. 9; C. S. 4789.) 


§ 106-194. Inspection and sampling of farm 
products authorized.—Agents and employees are 
authorized from time to time to ascertain the 
amount of any farm products in this state, to in- 
spect the same in the possession of any person 
engaged in the business of marketing them in this 
state, and to take samples of such products. In 
carrying out these purposes agents and employees 
are authorized to enter on any business day, dur- 
ing the usual hours of business, any storehouse, 
warehouse, cold storage plant, packing-house, 
stockyard, railroad yard, railroad car, or any other 
building or place where farm products are kept or 
stored by any person engaged in the business of 
marketing farm products. (1919, c. 325, ss. 10, 
11 CoS s £790.) 


§ 106-195. Rules and regulations; how pre- 
scribed.—The board of agriculture is authorized to 
make and promulgate such rules and regulations 
as may be necessary to carry out the provisions 
of this article. Such rules and regulations shall be 
made to conform as nearly as practicable to the 
rules and regulations of the secretary of agricul- 
ture of the United States, prescribed under any 
act of congress of the United States relating to the 
marketing of farm products. (1919, c. 325, s. 12; 
CS. 4791,) 


§ 106-196. Violation of article or regulations a 
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misdemeanor.—Any person who violates any pro- 
vision of this article, or of the rules and regula- 
tions made under the article for carrying out its 
provisions, or fails or refuses to comply with any 
requirement thereof, or who willfully interferes 
with agents or employees in the execution, or on 
account of the execution, of his or their duties, shall 
be guilty of a misdemeanor. Any person con- 
victed of a misdemeanor under this article shall be 
punished by a fine of not more than one hundred 
dollars, or by imprisonment in the county jail for 
not more than thirty days, or by both in the discre- 
tion of the court. (1919, c. 325, ss. 18, 14; C. S. 
4792.) 


Art. 18. Shipper’s Name on Receptacles. 


§ 106-197. Shipping fruit or vegetables not hav- 
ing grower’s or shipper’s name stamped on recep- 
tacle a misdemeanor.—Any person or persons, 
firm or corporation selling or offering for sale or 
consignment any barrel, crate, box, or other case, 
package or receptacle containing any berries, 
fruit, melons, potatoes, vegetables, truck or pro- 
duce of any kind whatsoever, to be shipped to any 
point within or without the state, without the 
true name of the grower or packer either written, 
printed, stamped or otherwise placed thereon in 
distinct and legible characters, shall be guilty ot 
a misdemeanor and fined not exceeding fifty dol- 
lars or imprisoned not exceeding thirty days. 
This section shall not apply to railroads, express 
companies and other transportation companies 
selling or offering for sale for transportation or 
storage charges or any other charges accruing to 
said railroads, express companies or other trans- 
portation companies any barrel, crate, box, or 
other case, package or receptacle containing ber- 
ries, fruit, melons, potatoes, vegetables, truck or 
produce. (1915, c. 193; C. S. 5087.) 


Art. 19. Trademark for Standardized 


Farm Products. 


§ 106-198. Adoption, design and copyright of 
trademark, etc.—The board of agriculture shall 
adopt an official trademark, brand, or label, the de- 
sign of which shall incorporate the words “Tar 
Heel” superimposed on an outline map of North 
Carolina, to identify North Carolina farm products 
of grade and quality in keeping with standards to 
be set up by the board governing its use. The 
board of agriculture shall cause this trademark to 
be copyrighted to prevent imitation and infringe- 
mentee (1941,.C. 155,1S, 1;) 


§ 106-199. Regulation of use, of trademark.— 
The trademark may be used only in the manner 
prescribed by the board of agriculture and under 
the rules and regulations to be laid down by the 
board for its protection and use, and only on prod- 
ucts meeting the quality, condition, pack and grade 
standards prescribed by the board consistent with 
§§ 106-185 to 106-196. No person, firm or cor- 
poration shall use this trademark on any product 
until the official inspection service of the depart- 
ment of agriculture certifies that the product meets 
the requirements of quality, condition, pack and 
grade standard set up by the board for the product. 
(1941, c. 155, s. 2.) 


§ 106-200. License for use of trademark.—Grow- 
ers, handlers, shippers or processors may procure 
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a license to use the trademark on standardized 
products by applying to the commissioner of agri- 
culture. The commissioner may investigate the 
integrity and business methods of each applicant 
and may refuse licenses to applicants whose use 
might endanger the reputation of the trademark. 
The commissioner may suspend, revoke or cancel 
the license of any user who violates the terms of 
his license or of any rule or regulation of the board 
concerning its use. The board of agriculture may 
charge reasonable and uniform fees for the issu- 
ance of these licenses and for the use of the trade- 
mark by these licensees, and shall use these rev- 
enues to apply on the cost of administering this 
article and to carry out a program of merchandis- 
ing and advertising for standardized identified 
North Carolina farm products. (1941, c. 155, s. 3.) 


§ 106-201. Licensing of providers of approved 
designs; furnishing list of growers, etc.—To facili- 
tate the procurement of tags, labels, packages, bags 
or containers properly designed and constructed to 
display the official North Carolina state trademark, 
the following regulations shall be established: 

(a) Manufacturers or distributors of tags, labels, 
packages, bags or containers shall apply to the 
commissioner of agriculture for a provider’s li- 
cense, and shall submit samples or designs of such 
tags, labels, packages, bags or containers for the 
commissioner’s approval as to their construction, 
adaptability and practicability for the use planned. 
The commissioner shall license manufacturers or 
distributors of approved designs as approved pro- 
viders of such articles, subject to rules, regulations 
and a reasonable license fee to be prescribed by 
the board of agriculture. 

(b) No such license shall be issued until the 
provider agrees to furnish such trademarked sup- 
plies only to persons, partnerships or corporations 
within the state licensed to use the trademark. 
The approved provider shall immediately report to 
the commissioner of agriculture, on blanks pro- 
vided for that purpose, each sale and shipment of 
such authorized supplies, the name of the pur- 
chaser, the quantity and type of supplies sold, and 
the point to which it was shipped or delivered. 
The commissioner shall furnish approved provid- 
ers with current lists of growers, shippers, hand- 
lers or processors licensed to use the North Caro- 
lina trademark. } 

(c) The commissioner of agriculture may sus- 
pend, revoke or cancel licenses of approved pro- 
viders for violation of any of the terms of this li- 
cense, in which case equitable arrangements will 
be made for disposal of manufactured goods in 
stock. (1941, c. 155, s. 4.) 


§ 106-202. Violation made misdemeanor.—Any 
person, firm or corporation who knowingly violates 
any of the provisions of this article or any of the 
rules and regulations promulgated under it by the 
board of agriculture, shall be guilty of a misde- 
meanor and, upon conviction, shall be punished 
by a fine of not more than five hundred dollars 
($500.00) or by imprisonment for not more than 
one year, or both, for each offense. (1941, c. 155, 
Stu.) 


Art. 20. Standard Weight of Flour and Meal. 


§ 106-203. Standard-weight packages for corn 
products; violation a misdemeanor.—It shall be 
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unlawful for any person or persons to pack for 
sale, or offer for sale in this state, any corn meal, 
grits, hominy, or corn flour, except in bags or 
packages containing by standard net avoirdupois 
weight one pound, two pounds, three pounds, four 
pounds, five pounds, ten pounds, twenty-five 
pounds, fifty pounds, and one hundred pounds, or 
multiples of one hundred pounds, respectively. 
Each bag or package shall have plainly and legibly 
printed or marked thereon the net weight of con- 
tents thereof, in pounds, avoirdupois, and such 
weights shall be a true and correct statement 
thereof: Provided, that the provisions of this sec- 
tion shall not apply to the retailing of meal direct 
to customers from bulk stock, when purchased 
and delivered by actual weight or measure, or to 
exchange of corn for meal by mills grinding for 
toll. Any violation of this section shall be a mis- 
demeanor and, upon conviction, the offender shall 
be fined not less than twenty-five dollars nor more 
than five hundred dollars. (1919, c. 74, ss. 2, 3; 
C. S. 4794.) 

Cross References.—As to similar statutes regulating the 
sale of grits, meal, and flour, see §§ 81-67 to 81-70. As to 
act establishing uniform weights and measures generally, 
see §§ 81-1 to 81-22. 

§ 106-204. Flour to be sold in standard-weight 
and stamped packages.—It shall be unlawful for 
any person to pack for sale, sell, or offer for sale 
in this state, flour, except in packages containing 
by standard weight twelve pounds, twenty-four 
pounds, forty eight pounds, ninety-eizght pounds, 
or one hundred and ninety-six pounds of flour, 
with the weight plainly stated on the outside of 
the package. This section is not applicable to the 
retailing of flour direct to customers, nor to the 
packing or selling of flour in packages less than 
one-eighth of a bushel. (1909, c. 555, s. 3; 1911, c. 
145; 1915, c. 10; C. S. 4795.) 


Cross References.—As to similar 
sale of flour, see § 81-69. 


section regulating the 


§ 106-205. Inspections to enforce article-—The 
board of agriculture shall cause to be made from 
time to-time, under rules and regulations to be 
prescribed by them in accordance with the provi- 
sions of this article, such inspections or examina- 
tions as may be necessary to determine whether 
the provisions of this article have been violated. 
(1909, c. 555, s. 4; C. S. 4796.) 


§ 106-206. Commissioner to notify solicitor of 
violations and certify facts—If it shall appear 
from such inspection or examination that any of 
the provisions of this article have been violated, 
the commissioner of agriculture shall certify the 
fact to the solicitor in the district in which the 
violation was committed, and furnish that officer 
with the facts in the case, duly authenticated by 
the inspector, under oath, who made the exam- 
ination. (1909, c. 555, s. 4; C. S. 4797.) 


§ 106-207. Violation of article a misdemeanor.— 
Any person or persons violating any provision 
of this article shall be deemed guilty of a misde- 
meanor, and upon conviction thereof shall be pun- 
ished by fine or imprisonment in the discretion of 
the court except as otherwise provided in § 106- 
208. (1909, c. 655, 5: 5°°C..S. 4798.) 


§ 106-208. Forfeiture for unauthorized sale; re- 
lease from forfeiture——Meal or flour offered for 
sale in violation of this article shall be subject to 
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seizure, condemnation, and sale by the commis- 
sioner of agriculture, as is provided for the seizure, 
condemnation, and sale of commercial fertilizers; 
and the proceeds thereof, if sold, less the legal 
costs and charges, shall be paid into the treasury 
for the use of the department of agriculture in 
executing the provisions of this article: Provided, 
that the commissioner of agriculture may in his 
discretion order the release of the meal or flour 
seized when the owner of same shall offer to pack 
it in accordance with the provisions of §§ 106-203 
and 106-204 in this article, and it shall appear to 
the satisfaction of the commissioner that said 
owner did not intend to violate the provisions of 
the law. (1909, c. 555, s. 5; C. S. 4799.) 


§ 106-209. Rules to enforce article—The board 
of agriculture shall have authority to make uni- 
form rules and regulations for carrying out the 
provisions of this article. (1909, c. 555, s. 6; C. S. 
4800.) 


Art. 21. Artificially Bleached Flour. 


§ 106-210. Collection and analysis of samples; 
publication of results—For the purpose of regu- 
lating the labeling and sale of artificially bleached 
flour, the board of agriculture shall cause inspec- 
tion to be made from time to time, and samples 
of flour offered for sale in the state obtained, and 
shall cause same to be analyzed or examined by 
the state food chemist or other experts of the de- 
partment of agriculture for the purpose of deter- 
mining if same has been artificially bleached or 
sold in violation of this article. The board of agri- 
culture is hereby authorized to make such publica- 
tion of the results of the examination, analysis, 
and so forth as they may deem proper. (1917, c. 
249, s. 1; C. S. 4801.) 


§ 106-211. Entry to secure samples.—The food 
inspectors of the department of agriculture shall 


have authority, during business hours, to enter all 


stores, warehouses, and other places where food 
products are stored or offered for sale for the 
purpose of inspection and obtaining samples of 
same. (1915, c)_278, s. 2; C. S. 4808)) 


§ 106-212. Commissioner to notify solicitor of 
violations and certify facts.—If it shall appear from 
such inspection or examination or both that any 
of the provisions of this article have been violated, 
the commissioner of agriculture shall certify the 
facts to the solicitor in the district in which the 
violation was committed, and furnish that officer 
with the facts in the case, duly authenticated by 
the expert, under oath, who made the examination 
(1915,c. 278, $: 3: Co. 4803.) 


§ 106-218. Label for artificially bleached flour.— 
Flour artificially bleached with nitrogen peroxide 
or chlorine or any other agent, when offered for 
sale in North Carolina, shall have plainly marked 
or printed in a conspicuous place on the sack, bar- 
rel, or other package, in letters not smaller than 
five-eighths of an inch in size, the legend: “Arti- 
ficially Bleached.” (1915, c. 278, s. 4; C. S. 4804.) 


§ 106-214. Statement required to be filed before 
sale.-—Before any artificially bleached flour shall 
be offered for sale in this state the manufacturer, 
dealer, agent, or person who causes it to be sold 
or offered for sale, by sample or otherwise, within 
this state shall file with the commissioner of agri- 
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culture a statement that it is desired to offer such 
bleached flour for sale in North Carolina, and the 
name of the manufacturer or jobber and the brand 
name of the flour if it has such. (1915, c. 278, 
s. 5; .C. S. 4805.) 


§ 106-215. Inspection fee for registering brands. 
—For the purpose of defraying expenses incurred 
in the enforcing of the provisions of this article, 
for each and every separate brand of artificially 
bleached flour registered and before being offered 
for sale in the state, the manufacturer, dealer, or 
agent registering same shall pay to the commis- 
sioner of agiculture an inspection fee of fifteen 
dollars, and during the month of January in each 
year, or before such flour is offered for sale in 
the state, said fees to be used by the board and 
commissioner of agriculture for executing the pro- 
Wisionceot tmisparticles s(1917,0c.j249, see2eC, BS: 
4806.) 


§ 106-216. Violation of article a misdemeanor. 
—Any person or persons, firm or corporation, by 
himself or agent, who shall sell, offer for sale, or 
have in his possession with intent to sell any ar- 
tificially bleached flour not labeled or branded as 
required in § 106-213, or who shall violate any 
of the provisions of the article, shall be guilty of 
a misdemeanor, and for such offense, upon con- 
viction of same, shall be fined not to exceed fifty 
dollars for the first offense and for each subse- 
quent offense not to exceed one hundred dollars, 
or be imprisoned not to exceed six months, or 
both, in the discretion of the court. (1915, c. 
BF ey sa 74) C. .5;4807.) 


§ 106-217. Forfeiture for unauthorized sale; re- 
lease from forfeiture—The flour offered for sale in 
violation of this article shall be subject to seizure, 
condemnation, and sale by the commissioner of 
agriculture, as is provided for the seizure, con- 
demnation, and sale of commercial fertilizers; and 
the proceeds thereof, if sold, less the legal costs 
and charges, shall be paid into treasury for use 
in executing the provisions of this article: Pro- 
vided, that the commissioner of agriculture may, 
in his discretion, for the first offense, order the re- 
lease of the flour seized, upon payment by the 
owner of the flour of the expenses incurred by the 
department in the seizure of the same, and upon 
compliance with the requirements of this article, 
when it shall appear to the commissioner that said 
owner did not intend to violate the law. (1915, c. 
OTe wom tC Sar 4808:) 


§ 106-218. Seller to furnish samples on payment. 
—Every person who offers for sale or delivers 
flour to a purchaser shall, within business hours, 
and upon tender or payment of the selling price, 
furnish a sample of flour as demanded, to any 
person duly authorized by the board of agricul- 
ture to secure same, and who shall apply for such 
sample. (1915, c. 278, s. 8; C. S. 4809.) 


§ 106-219. Refusing samples or obstructing ar- 
ticle a misdemeanor.—Any manufacturer or dealer 
who refuses to comply, upon demand, with the re- 
quirements of § 106-218, or any person who shall 
wilfully impede, hinder, or otherwise prevent or at- 
tempt to prevent, any chemist or inspector in the 
performance of his duty in connection with this 
article, shall be guilty of a misdemeanor, and upon 
conviction be fined not less than ten dollars and 
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not more than one hundred dollars, or imprisoned, 
in the discretion of the court. (1915, c. 278, s. 8; 
C. S. 4810.) 


Art. 22. Inspection of Bakeries. 


§ 106-220. Sanitary condition of rooms; drain- 
age; toilets—Every room or other place occupied 
or used as a bakery for the preparation, produc- 
tion, storage, or display of bread, cakes, or other 
bakery products intended for sale for human con- 
sumption, shall be clean, properly lighted, and 
ventilated. The floors, walls, and ceilings of the 
rooms in which the dough or pastry is mixed, 
handled, or prepared for baking, or in which the 
bakery products or ingredients of such products 
are otherwise handled, stored, or displayed, shall 
be kept and maintained in a clean and sanitary 
condition. All openings into such rooms, includ- 
ing windows and doors, shall be properly screened 
to exclude flies. Every such bakery shall be pro- 
vided with adequate drainage and suitable wash 
sinks. If a toilet or water closet is maintained in 
connection with such bakery, it must be of sani- 
tary construction, and such toilet or water closet 
shall be well ventilated and kept in a sanitary 
CONGO ANCL I2 Tren 173, )S.41s) G2 Sae725 (kK): ) 


§ 106-221. Tables, shelves, and implements; ref- 
use; sleeping rooms.—All tables, shelves, troughs, 
trays, receptacles, utensils, implements, and ma- 
chinery used in preparing, mixing or handling 
bakery products or the ingredients of same, must 
be thoroughly cleaned daily when in use, and kept 
in a clean, sanitary condition. All refuse, dirt, 
and waste matter subject to decomposition and 
decay incident to the production of bakery prod- 
ucts must be removed from the bakery daily. 
The work rooms of bakeries, where bakery prod- 
ucts are made, stored or displayed, shall not be 
used as sleeping or living rooms, and shall at all 
times be separate and closed from any such room. 
(1921, c. 173, s. 2; C. S. 7251(1).) 


§ 106-222. Employees; sitting or lying on 
tables; cleanliness.—No employee or other person 
shall sit or lie upon any of the tables, troughs, 
shelves, etc., which are used for the dough or 
other bakery products. Before beginning the 
work of preparing or mixing the ingredients, or 
after using toilet or water closet, every person 
engaged in the preparation or handling of bakery 
products shall wash the hands and arms _ thor- 
oughly, and for this purpose sufficient wash basins 
or sinks, together with soap and clean towels, 
shall be provided by the bakery. (1921, c. 178, 
g3t Ge Sas2514m),) 


§ 106-223. Use of tobacco.—No person shall 
use tobacco in any form in any bakery or bread 
manufacturing plant where bread or other bakery 
products are manufactured or stored. (1921, c¢. 
178, s. 8a;C. S, 7251(n).) 


§ 106-224. Ingredients and materials—AIl in- 
gredients used in the manufacture or making of 
bread or any other bakery products shall be pure 
and wholesome, and shall contain no substance 
that is poisonous or deleterious to health. All 
materials and ingredients used in bakery prod- 
ucts shall be stored, handled, and kept in a way 
to protect them from spoilage and contamination, 
and no material shall be used which is spoiled or 
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contaminated, or which may render the product 
unwholesome or unfit for food. (1921, c. 173, s. 4; 
Ce 9.0 725100) ) 


§ 106-225. Adulterants; stale products; infec- 
tions.—No material or ingredient may be used 
which may deceive the purchaser, or which lowers 
or lessens the nutritive value of the product. No 
bread or other bakery products shall be sold or of- 
fered for sale for human food that has by age or 
otherwise become stale. All handling or sale of 
bread or other bakery products and all practices 
connected therewith shall be conducted so as to 
prevent the distribution of contamination or dis- 
eases and so as to prevent the distribution of the 
bakery infection in bread commonly known as 
“rope” or other bakery infections. No bread or 
other bakery products shall be returned by any 
dealer, restaurant, cafe or hotel keeper to bakery 
or distributor after same has been in stock where 
it may have been subject to contamination, and no 
bakery or distributor shall directly or indirectly 
accept any such bread or other bakery products 
or make any allowance for such products. (1921, 
GC 173008) 5s 1905,00. 280; Ceol Uy) s) 


Editor’s Note. — The last two sentences were added by the 
1925 amendment. 


§ 106-226. Department of agriculture to en- 
force law; examination of plant and products.— 
It shall be the duty of the department of agricul- 
ture to enforce this article, and the board of agri- 
culture shall cause to be made by the experts of 
the department such examinations of plants and 
products named herein as are necessary to insure 
proper compliance with the provisions of this ar- 
ticle. For the purpose of inspection, the authorized 
experts of the department shall have authority, 
during business hours, to enter all bakeries or 
storage rooms where bakery products are made, 
stored, or kept, and any person who shall pre- 
vent or attempt to prevent any duly authorized 
expert in the performance of his duty in connec- 
tion with this article, shall be guilty of a violation 
of this.article. (1921, c. 173, s. 6; C. S. 7251(q).) 


§ 106-227. Closing of plant; report of violation 
of article to solicitor.—If it shall appear from ex- 
amination that any provision of this article has 
been violated, the commissioner of agriculture 
shall have authority to order the bakery or place 
closed until the law has been complied with. If 
the owner or operator of same refuses or fails to 
comply with the law, the commissioners shall then 
certify the facts in the case to the solicitor in the 
district in which the violation was committed. 
(1921, c. 178, s. 7; C. S. 7251(r).) 


§ 106-228. Regulations; establishment;  viola- 
tion—The board of agriculture is authorized to 
establish such regulations, not in conflict with 
this article, as may be necessary to make provi- 
sions of this article effective, and to insure the 
proper compliance of same, and a violation of the 
regulations shall be deemed to be a violation of 
this article. (1921, “c.178,.s/ 3: C.2 5S. 7asi(s)-) 


§ 106-229. Inspection fee—For the purpose of 
defraying expenses incurred in the enforcement of 
this article the owner or operator of each public 
bakery or bakery furnishing bakery products to 
the public operated in this state shall pay to the 
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commissioner of agriculture during the month of 
May of each year, an inspection fee of ten dollars. 

Provided, that no inspection fee shall be re- 
quired of farm women in North Carolina who 
make cakes and breads and sell the same on the 
home demonstration curb markets. (1921, c. 173, 
S29 NOS fee Gleeol Geno. tread UL) 


Editor’s Note.—The 1937 amendment added the provision 
at the end of this section. 


§ 106-230. Violation of article a misdemeanor.— 
Any person, firm, or corporation who shall violate 
any of the provisions of this article shall be guilty 
of a misdemeanor, and upon conviction thereof 
shall be fined not to exceed twenty-five dollars 
for the first offense, and for each subsequent of- 
fense in the discretion of the court. (1921, c. 173, 
6110 ACS ie UCL). 


§ 106-231. Inspectors—The inspectors who 
shall carry out the provisions of this article shall 
be the same inspectors who shall be sent out by 
the department of agriculture to inspect bottling 
works and general food inspections. (1921, c. 173, 
S.10a wa Saves Low) 


§ 106-232. Article supplemental to municipal or- 
dinances.—Nothing in this article shall have the 
effect of repealing or rendering void ordinances 
upon this subject now in force in any municipality 
in North Carolina, but this article shall be con- 
strued to be supplemental and in addition thereto. 
(1921, c. 173, s. 11; C. S. 7251(w).) 


Art. 23. Oleomargarine. 


§ 106-233. Definitions—(a) The word “person” 
shall mean person, firm,- or corporation, either 
principal or agent. 

(b) Any word used shall indicate the singular 
or plural as the case demands. 

(c) The word ‘oleomargarine” shall mean: all 
substance heretofore known as_ oleomargarine, 
oleo, oleomargarine oil, butterine, lardine, suine, 
and neutral; all mixtures and compounds of tal- 
low, beef extracts, suet, lard, lard oil, fish oil, or 
fish fat, vegetable oil, annato, and other coloring 
matter, intestinal fat and offal fat, if (first) made 
in imitation or semblance of butter, or (second) 
calculated or intended to be sold as butter or for 
butter, or (third) churned, emulsified, or mixed in 
cream, milk, water, or other liquid and containing 
moisture in excess of one per centum of common 
salt. This section shall not apply to puff-pastry 
shortening not churned or emulsified in milk or 
cream, and having a melting point of one hundred 
and eighteen degrees Fahrenheit or more, nor to 
any of the following containing condiments or 
spices: salad dressings, mayonnaise dressings, or 
mayonnaise products. (1931, c. 229, s. 1.) 


§ 106-234. Sale of colored oleomargarine prohib- 
ited.— It shall be unlawful to sell, offer for sale, or 
merchandise in any manner whatsoever oleomar- 
garine which is of a yellow color in imitation or 
semblance of butter as defined in § 106-235. (1931, 
Ch 229 esas) 


§ 106-235. License to sell uncolored oleomar- 
garine. — Every person desiring to manufacture, 
sell, or offer or expose for sale, or have in posses- 
sion with intent to sell, oleomargarine not made 
or colored so as to look like butter, shall make 
application for a license to do so in such form as 
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prescribed by the State Commissioner of Agricul- 
ture, but this provision shall not apply to any 
person engaged in the retail sale of oleomargarine. 

If the said application is satisfactory to the 
State Commissioner of Agriculture, there shall be 
issued to the applicant a license authorizing him 
to engage in the manufacture or sale of oleomar- 
garine, which shall not contain any color or in- 
gredient that causes it to resemble yellow butter, 
for which said license the applicant shall pay: 
If a wholesaler or distributor, the sum of seventy- 
five dollars ($75.00) annually for each separate 
plant or establishment operated or maintained in 
this State by such wholesaler or distributor. The 
said license fees shall be collected by the State De- 
partment of Agriculture, and covered into the State 
Treasury as a part of the Agricultural Fund. 
This license shall not authorize the manufacture, 
sale, exposing for sale, or having in possession 
with intent to sell any oleomargarine made or 
colored so as to look like yellow butter as herein 
provided. For the purpose of this article oleo- 
margarine or articles or products in semblance of 
butter shall be deemed to look like and be ‘in 
semblance of or in imitation of butter or a shade 
of butter when it has a tint or shade containing 
more than one and six-tenths degrees of yellow, 
or of yellow and red collectively, but with an ex- 
cess of yellow over red, as measured in terms of 
Lovibond tintometer scale, or its equivalent. 

All licenses shall expire on the thirty-first day 
of December of each year. (1931, c. 229, s. 3; 
TOSI GHE Coe Soe lem oe) 

Editor’s Note.—The 1939 amendment added the exception 
to the first paragraph. It omitted in the second paragraph 
the license required of a manufacturer, and changed the 
provision as to license of wholesaler or distributor. 

§ 106-236. Display of signs.—It shall be unlaw- 
ful for any person or any agent thereof to sell 
or offer, or expose for sale, or have in possession 
with intent to sell, any oleomargarine not in imi- 
tation of yellow butter which is not marked and 
distinguished by the word oleomargarine on the 
outside of each tub, package, or parcel. A plac- 
ard with the words, OLEOMARGARINE 
SERVED HERE, printed in Gothic letters one 
inch long, shall be displayed in some conspicuous 
place in each dining-room, cafe, hotel, or wher- 
ever oleomargarine is served to the public as a 
food. The provisions of this section shall not ap- 
ply to boarding houses. A boarding house is de- 
fined as being any person or establishment selling 
or offering for sale meals under contract, only on 
a daily basis or multiple of days. (1931, c. 229, 
Bid; 1039, -C,. 282s8.) 

Editor’s Note.—The 1939 amendment added the last two 
sentences. 

§ 106-237. Article enforced by Commissioner 
of Agriculture.—This article shall be administered 
and enforced by the State Department of Agri- 
culture, which shall prescribe necessary rules and 
regulations therefor. Any license which is issued 
under the terms and conditions prescribed in § 
106-235 can be revoked by the State Commissioner 
of Agriculture upon the submission to him of 
evidence that this article has been violated by the 
holder of such license. (i931, c. 229, s. 5.) 


§ 106-238. Penalties. — Every person, firm, or 
corporation, and every officer, agent, servant, or, 


employee of such person, firm, or corporation, 
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who violates any of the provisions of this article 
shall be guilty of a misdemeanor, and upon con- 
viction thereof shall be punished by a fine of not 
less than one hundred dollars ($100) nor more 
than five hundred dollars ($500) or by imprison- 
ment in the county jail for not more than three 
months, or both, at the discretion of the court. 
(9315 ca229)s. 65) 


Art. 24. Excise Tax on Certain Oleomargarines. 


§ 106-239. Tax imposed; rules and regulations; 
penalties; disposition of proceeds.—There is here- 
by imposed an excise tax of ten cents per pound 
on all oleomargarine sold, offered or exposed for 
sale, or exchanged in the State of North Carolina, 
containing any fat and/or oil ingredient other than 
any of the following fats and/or oils: Cotton- 
seed oil, peanut oil, corn oil, soya bean oil, oleo 
oil from cattle. oleo stock from cattle, oleo stearine 
from cattle, neutral lard from hogs, or milk fat. 
Such excise tax shall be in the form of a revenue 
stamp in such denominations as will best carry 
out the provisions of the law. Said stamps shall 
be properly safeguarded as to their manufacture, 
preservation and distribution and shall be in the 
charge of the state department of agriculture. 

The state department of agriculture is hereby 
empowered to promulgate such rules and regu- 
lations as are consistent with the provisions of 
this section. 

Any person violating any of the provisions of 
this section, or any of the rules or regulations pro- 
mulgated by the state department of agriculture 
for the purpose of carrying out its provisions, 
shall be guilty of a misdemeanor, and upon con- 
viction shali be fined in any sum not less than 
twenty-five dollars ($25.00) nor more than two 
hundred dollars ($200.00), or imprisoned in the 
county jail not to exceed two months, or both 
fined and imprisoned. 

All moneys derived from the sale of revenue 
stamps hereunder shall be paid into the state de- 
partment of agriculture for the enforcement of 
this section. (1935, c. 328). 


Art. 25. Sale of Eggs. 


- § 106-240. Regulation of marketing and brand- 
ing of eggs.—The regulation of marketing and 
branding eggs shall be only as authorized under 
the provisions of this article and of §§ 106-185 to 
106-196. (1939, c. 193.) 


§ 106-241. Containers of cold storage eggs re- 
quired to be labeled as such.—Any person, firm 
or corporation offering for sale cold storage eggs 
either wholesale or retail, shall cause crates con- 
taining the eggs or any other type of container 
to be stamped or printed with the words ‘Cold 
Storage Eggs.” (1939, c. 291, s. 1.) 


§ 106-242. Restaurant, etc., menu or card re- 
quired to show cold storage eggs.—Any hotel, 
restaurant, inn, or any other establishment serv- 
ing cold storage eggs to the public shall cause to 
be written on their menu, or printed on a card, 
“Cold Storage Eggs.” (1939, c. 291, s. 2.) 


§ 106-243. Labelling of invoices——Fvery per- 
son selling eggs which have been in storage thirty 
days or more, either within or without the state, 
to .a, retail store, hotel, restaurant, inn, or any 
other establishment? shal? furaish: aa invoice with 
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the wording “Cold Storage Eggs.” A copy of 
such invoice shall be kept on file by the person 
selling and the one buying at their respective 
places of business for a period of sixty days and 
shall be available and open for inspection at all 
reasonable times by the department of agriculture. 
(1939, c. 291, s. 3.) 


§ 106-244. Examination of eggs by commis- 
sioner of agriculture, etc., authorized.—In all cases 
the final determination as to the meeting of the 
above requirements shall be made by candling. 
In carrying out the provisions of this article, the 
commissioner of agriculture, his employees, or 
agents are atithorized to enter on any business 
day, during the usual hours of business, any store, 
warehouse, market or place where. eggs are sold 
or offered for sale and to make such examination 
as is necessary to determine the class of eggs 
sold or offered for sale. (1939, c. 291, s. 4.) 


§ 106-245. Violations made misdemeanor.—Any 
person wilfully or intentionally violating the pro- 
visions of this article shall be guilty of a misde- 
meanor and shall be fined or imprisoned within 
the discretion of the court. (1939, c. 291, s. 5.) 


Art. 26. Inspection of Ice Cream Plants, 
Creameries, and Cheese Factories. 


- § 106-246. Cleanliness and sanitation enjoined; 
wash rooms and toilets, living and _ sleeping 
rooms; animals.—For the protection of the health 
of the people of the state, all places where ice- 
cream, frozen custard, milk sherbet, sherbet, water 
ices, and other similar frozen food products are 
made for sale, all creameries, butter and cheese 
factories, when in operation, shall be kept clean 
and in a sanitary condition. The floors, walls, 
and ceilings of all work rooms where the products 
of plants named herein are made, mixed, stored 
or handled shall be such that same can be kept in 
a clean and sanitary condition. All windows, 
doors, and other openings shall be effectively 
screened during fly season. Suitable wash rooms 
shall be maintained, and if a toilet is attached, it 
shall be of sanitary construction and kept in a 
sanitary condition. No person shall be allowed 
to live or sleep in such factory unless rooms so 
occupied are separate and apart from the work or 
storage rooms. No horses, cows, or other animal 
shall be kept in such factories or close enough to 
contaminate products of same unless separated 
by impenetrable wall without doors, windows, or 
other openings. (1921, c. 169, s. 1; 1933, c. 431, 
Soe Oe Sao ca)) 

Local Modification—Mecklenburg and Cabarrus: 
431, s. 5; Burke and Catawba: 1939, c. 294. 

Editor’s Note.—Public Laws of 1933, c. 431, made this 
section applicable to frozen custard, milk sherbet, etc. 

§ 106-247. Cleaning and sterilization of vessels 
and _ utensils——Suitable means or appliances 
shall be provided for the proper cleaning or 
sterilizing of freezers, vats, mixing cans or tanks, 
conveyors, and all utensils, tools and implements 
used in making or handling cream, ice-cream, 
butter or cheese and all such apparatus shall be 
thoroughly cleaned as promptly after use as 
practicable. (1921, c.. 169, s:; 2;.C..S., 7251(b).) 


§ 106-248. Purity of products.—All cream, ice- 
cream, butter, cheese, or other, products produced 


1933, -c. 
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and not deleterious to health, and shall comply 
with the standards of purity, sanitation, and rules 
and regulations of the board of agriculture pro- 
vided for in § 106-253, and whole milk, sweet 
cream, and ice cream mix shipped into this state 
from other states shall meet the same require- 
ments and be subject to the same regulations and 
shall carry a tag or label showing grade or stand- 
ard of quality of product. (1921, c. 169, s. 3; 
1933). i481) 8U25)C.-S.o72510c).) 

Editor’s Note.—Public Laws 1933, c. 431, added the last 
clause of the section relating to products shipped inte 
the state. 

§ 106-249. Receivers of products to clean uten- 
Sils before return——Every person, company, or 
corporation who shall receive milk, cream, or ice- 
cream which is delivered in cans, bottles, or other 
receptacles, shall thoroughly clean same as soon 
as practicable after the contents are removed and 
before the said receptacles are returned to ship- 
per or person from whom the same was received 
or before such receptacles are delivered to any 
carrier to be returned to shipper. (1921, c. 169, 
Ss: 49 CrSN7251¢d))) 


§ 106-250. Correct tests of butter fat; tests by 
board of agriculture—Creameries and factories 
that purchase milk and cream from producers of 
same on a butter-fat basis, and pay for same on 
their own test, shall make and pay on correct 
test, and any failure to do so shall constitute a 
violation of this article. The board of agriculture, 
under regulations provided for in § 106-253, shall 
have such test made of milk and cream sold to 
factories named herein that will show if dishonest 
tests and practices are used by the purchasers of 
such products. (1921, c. 169, s. 5; C. S. 7251(e).) 


§ 106-251. Department of agriculture to enforce 
law; examinations.—It shall be the duty of the 
department of agriculture to enforce this article, 
and the board of agriculture shall cause to be 
made by the experts of the department such ex- 
aminations of plants and products named herein 
as are necessary to insure the compliance with the 
provisions of this article. For the purpose of in- 
spection, the authorized experts of the depart- 
ment shall have authority, during business hours, 
to enter all plants or storage rooms where cream, 
ice-cream, butter, or cheese or ingredients used in 


-the same are made, stored, or kept, and any per- 


son who shall hinder, prevent, or attempt to pre- 
vent any duly authorized expert of the depart- 
ment in the performance of his duty in connection 
with this article shall be guilty of a violation of 
thevarticle. (2921669 169,'.si 67) C Gp tesa) 


§ 106-252. Closure of plants for violation of 
article; certificate to sclicitor of district.—If it 
shall appear from the examinations that any pro- 
vision of this article has been ‘violated, the com- 
missioner of agriculture shall have authority to 
order the plant or place of manufacture closed 
until the law is complied with. If the owner or 
operator of place refuses or fails to comply with 
the order, law, or regulations, the commissioner 
shall then certify the facts in the case to the 
solicitor in the district in which the violation was 
committed. (1921, c. 169, s. 7; C. S. 7251(g).) 


§ 106-253. Standards of purity and sanitation. 


in places named herdin shalt be pure, wholesome, * TA! board of agriculture is authorized to make 
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such definitions and to establish such standards 
of purity for products and sanitation for plants or 
places of manufacture named herein with such 
regulations, not in conflict with this article, as 
shall be necessary to make provisions of this arti- 
cle effective and insure the proper enforcement of 
same, and the violation of said standards of pur- 
ity or regulations shall be deemed to be a viola- 
tion of this article. (1921, c. 169, s. 8; 1933; ‘c. 
431, s. 3; C. S. 7251(h).) 

Editor’s Note.—Public Laws 1933, c. 
clause “to make such definitions and.’ 

§ 106-254. Inspection fees; wholesalers; retail- 
ers and cheese factories.—For the purpose of de- 
fraying the expenses incurred in the enforcement 
of this article, the owner, proprietor, or operator 
of each ice-cream factory where ice cream, frozen 
custard, milk sherbet, sherbet, water ices and/or 
other similar frozen food products are made or 
stored or cheese factory or creamery in this state 
that disposes of its product at wholesale to re- 
tail dealers, to be resold, shall pay to the com- 
missioner of agriculture during the month of 
July of each year an inspection fee of twenty 
dollars ($20), and each maker of ice-cream, frozen 
custard, milk sherbet, sherbet, water ices, and/or 
other similar frozen food products who disposes 
of his product at retail only, and cheese factories, 
shall pay to the commissioner of agriculture an 
inspection fee of five dollars ($5) during the 
month of July of each year. (1921, c. 169, s. 9; 
1933, c. 431, s. 4; C. S. 7251(i).) 


Editor’s Note.—Public Laws of 1933, c. 431, made this sec- 
tion applicable to frozen custards, milk sherbets, etc. 


431, added the 


§ 106-255. Violation of article a misdemeanor; 
punishment.— Any person, firm, or corporation 
who shall violate any of the provisions of this ar- 
ticle shall be guilty of a misdemeanor, and upon 
conviction thereof shal! be fined not to exceed 
twenty-five dollars for the first offense, and for 
each subsequent offense in the discretion of the 
Court t1021, caioo, so1U- C. S, 7251(j).) 


Art. 27. Records of Purchases of Milk Products. 


§ 106-256. Annual reports to dairy division by 
creameries, milk distributing plants, etc.—Every 
person, firm or corporation owning or operating 
a milk processing plant, creamery, milk distribut- 
ing or cream buying station in this state, where 
milk or cream is received, shall file on or before 
April first of each year, upon blanks furnished, a 
report to the dairy division of the state depart- 
ment of agriculture, showing the amount of milk 
and cream received by such plants or stations 
during the calendar year preceding. The said re- 
port shall show the amount of butter, cheese, ice 
cream or other dairy products manufactured. 
(1939, c. 327, s. 1.) 


§ 106-257. Records of purchases of cream.— 
Records of the purchase of cream shall be kept 
at each plant or station for a period of six months 
from the date of purchase, and shall show the 
date of purchase, the net pounds of cream pur- 
chased, the butterfat tests, the price of butterfat, 
and the amount paid therefor, in such manner as 
may be required on the report blanks provided. 
When payment for cream is made in cash, re- 
ceipts of such payments shall be kept with the 
records, otherwise canceled checks or facsimile 
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impressions shall be kept as receipts with ‘rec- 
ords. Such records shall be available for inspec- 
tion by any authorized representative of the com- 
missioner of agriculture. (1939, c. 327, s. 2.) 


§ 106-258, Individual plant records treated as: 
confidential—Any individual plant records shall 
be treated as confidential by anyone handling 
them and such individual records shall not be pub- 
lished or made accessible to any unauthorized 
person or representative. (1939, c. 327, s. 3.) 


§ 106-259. Failure to comply with provisions 
of article made misdemeanor.—Any person, firm 
or corporation owning or operating a creamery, 
cheese plant, condensed milk plant, ice cream 
plant, milk depot, or milk distributing plant, or 
milk or cream buying station, failing to comply 
with the provisions of this article shall be deemed 
guilty of a misdemeanor and, upon conviction 
thereof, shall be fined or imprisoned in the dis- 
cretion of the court. (1939, c..327, s. 4.) 


Art. 28. Records and Reports of Milk Distribu- 
tors and Processors. 


§ 106-260. “Milk” defined.—Wherever the word 
“milk” appears hereinafter in this article, it shall 
be construed to include all whole milk, cream, 
chocolate milk, buttermilk, skim milk, special milk 
and all flavored milk. (1941, c. 162, s. 1.) 


§ 106-261. Reports to commissioner of agricul- 
ture as to milk purchased and sold.—Every person, 
firm, or corporation that purchases milk on a clas- 
sification basis and/or that purchases both in- 
spected and uninspected milk for processing and 
distribution and sale in North Carolina shail, not 
later than the twenty-fifth of each month follow- 
ing the month such business is carried on, furnish 
information to the commissioner of agriculture, 
upon blanks to be furnished by him which will 
show a detailed statement of the quantities of the 
various classifications of milk purchased and the 
class in which this milk was distributed or sold. 
Such reports shall include all milk purchased from 
producers and/or purchased, sold, or transferred 
between plants, distributors, affiliates and subsid- 
iaries. (1941, c. 162, s. 2.) 


§ 106-262. Powers of commissioner of agricul- 
ture——The commissioner of agriculture shall have 
the power: 

(a) to require such reports as will enable him to 
determine the quantities of milk purchased and the 
classification in which it was disposed; 

(b) to designate any area of the state as a nat- 
ural marketing area for the sale of milk; 

(c) to set up the classifications of milk that may 
be necessary to properly carry out and enforce the 
provisions of this article for each marketing area 
after full, complete and impartial hearing. Due 
notice of such hearing shall be given. (1941, c. 
162, s. 3.) 


§ 106-263. Distribution of milk in classification 
higher than that in which purchased.—lIt shall be 
unlawful for any operator of a milk processing 
plant or any milk distributor, required to make re- 
ports under this article, or their affiliates or sub- 
sidiaries, to sell, use, transfer, or distribute any 
milk in a classification higher than the classifica- 
tion in which it was purchased, except in an emer- 
gency declared and approved in writing by the 
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local board of health having supervision of opera- 
tors and distributors on such market for a period 
of two weeks, and such period may be extended 
if, in the opinion of the local board of health, an 
emergency still exists at the end of such two weeks 
period. (1941, c. 162, s. 4.) 


§ 106-264, Inspections and investigations by 
commissioner.—For the purpose of administering 
this article the commissioner of agriculture or his 
agent is hereby authorized to enter at all reason- 
able hours all places where milk is being stored, 
bottled, or processed, or where milk is being 
bought, sold, or handled, or where books, papers, 
records, or documents relating to such transactions 
are kept, and shall have the power to inspect and 
copy the same in any place within the state, and 
may take testimony for the purpose of ascertaining 
facts which in the judgment of the commissioner 
are necessary to administer this article. The com- 
missioner shall have the power to determine the 
truth and accuracy of said books, records, papers, 
documents, accounts, and reports required to be 
furnished by milk distributors, their affiliates or 
subsidiaries in accordance with the provisions of 
this article. (1941, c. 162, s. 5.) 


§ 106-265. Failure to file reports, etc., made un- 
lawful.—It shall be unlawful for any person, firm 
or corporation engaged in the business herein regu- 
lated to fail to furnish the information and file the 
reports required by this article, and each day’s 
failure to furnish the reports required hereunder 
shall constitute a separate offense. (1941, c. 162, 
StuO.) 


§ 106-266. Violation made misdemeanor.—Any 
person, firm, or corporation violating any of the 
provisions of this article shall be guilty of a misde- 
meanor, and shall, upon conviction thereof, be 
fined not more than one thousand dollars 
($1,000.00), or be imprisoned for not more than 
‘one year, or both fined and imprisoned in the dis- 
‘cretion of the court. (1941, c. 162, s. 7.) 


Art. 29. Inspecting, Grading,-and Testing Milk 
and Dairy Products. 


§ 106-267. Inspecting, grading, and testing milk 
products by department of agriculture.—The state 
department of agriculture shall have full power to 
make and promulgate rules and regulations for the 
dairy division of the department of agriculture in 
its inspection and control of the purchase and 
sale of milk and other dairy products in North 
‘Carolina; to make and establish definitions, not 
inconsistent with the laws pertaining thereto; to 
qualify and determine the grade and contents of 
milk and of other dairy products sold in this 
state; to regulate the manner of testing the same 
not inconsistent with the standard methods as 
promulgated by the American public health as- 
sociation, and of all inspections which may be 
lawfully made except those relating to public 
health and sanitation, in the handling, treatment, 
and sale of the said milk products, and such other 
rules and regulations not inconsistent with the 
law as may be necessary in connection with the 
authority hereby given to the commissioner of 
agriculture on this subject, and may license Bab- 
cock testers and revoke license. 

The commissioner of agriculture shall be given 
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authority to inspect all Babcock testers, glass- 
ware, and scales, as provided for in these regula- 
tions, and condemn such as are not found accu- 
rate and in good repair. He shall visit either in 
person, or by a deputy, all creameries, cheese 
factories, milk depots, etc., where milk and 
cream, and milk products are sold in this state, 
as often as may be necessary, and shall super- 
vise in any practical way, the work of all licensed 
testers as provided for in this section. 

The commissioner of agriculture and his depu- 
ties shall be authorized and empowered to make 
such tests as are necessary to settle disputes 
when called upon by either buyer or seller of 
milk, cream, or other dairy products where such 
disputes arise over dissatisfaction regarding 
weight or tests of dairy products. Such tests 
shall be regarded as correct, and shall be used as 
a basis for settlement in such disputes. (1933, c. 
550, ss. 1-3.) 


§ 106-268. Misbranding milk or cream _ pro- 
hibited.—It shall be unlawful for any person, 
firm, association or corporation to sell or offer 
for sale in any city, county, or other unit of local 
government which has adopted the public health 
service milk ordinance, or within one mile of the 
boundaries thereof, milk or cream in any con- 
tainer, bottle, or can bearing any legend, letter or 
symbol likely to be misleading, or indicating that 
such milk or cream has been graded, unless said 


- milk or cream does conform in every respect with 


the requirements of said public health service milk 
ordinance. Any person violating the provisions 
of this section is guilty of a misdemeanor, and upon 
conviction shall be subject to a fine of not more 
than $50.00, nor less than $10.00. (1933, c. 343, 
Somele)) 


Art. 30. Farm Crop Seed Improvement Division. 


§ 106-269. Creation and purpose; election of 
director.—There is hereby created in the Agricul- 
tural Extension Service of the State College of 
Agriculture and Engineering a division to be 
known as the Farm Crop Seed Improvement Di- 
vision, and it shall be the duty and function of 
this division to foster and promote the develop- 
ment and distribution of pure strains of crop seeds 
among the farmers of North Carolina. The Di- 
rector of said Division shall be selected as the 
heads of other divisions of the State College of 
Agriculture and Engineering are selected and said 
division shall have the necessary cooperation of 
all other members of the college staff of said 
State College of Agriculture and Engineering for 
the proper carrying out of the purposes of this 
article. (1929, c. 325, s: 1.) 


§ 106-270. State board of farm crop seed im- 
provement.—The Governor, the Commissioner of 
Agriculture and the Dean of the School of Agri- 
culture of the State College of Agriculture and 
Engineering, are hereby created a State Board of 
Farm Crop Seed Improvement. (1929, c. 325, 
S..2.) 


§ 106-271. Powers of Board.—The said board 
shall have control, management and supervision of 
the production, distribution and certification of 
pure-bred crop seeds under the provisions of this 
article. (1929, c. 325, s. 3.) 
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§ 106-272. Co-operation of other departments 
with Board; rules and regulations; fees for cer- 
tification—In so far as any of the State depart- 
ments or agencies shall have to do with the testing, 
development, production, certification and distri- 
bution of farm crop seeds, such departments or 
agencies shall actively co-operate with the said 
Board in carrying out the purpose of this 
article. The said Board shall have authority to 
make, establish and promulgate all needful rules 
and regulations, including rules and regulations 
fixing fees for certification and fixing the market 
price of certified seed, necessary for the proper ex- 
ercise of the duties conferred upon said Board and 
for the carrying out the full purposes of this ar- 
ticle. 7 (1929,e¢.) 325: s.5 42) 


§ 106-273. North Carolina Crop Improvement 
Association—For the purpose of carrying out 
more fully the provisions of this article and of 
fostering the development, certification and distri- 
bution of pure seeds the said Board shall have au- 
thority to promote the organization and incorpo- 
ration of an association of farmers to be known as 
the North Carolina Crop Improvement Associa- 
tion, which said Association when so organized 
and incorporated shall, subject to the rules and 
regulations prescribed by said Board, adopt all 
necessary rules and regulations and collect from 
their members such fees as shall be necessary for 
the proper functioning of such organizations. 
(1929, c. 325, s. 5.) 


§ 106-274. Certification of crop seeds.—For the 
purposes of this article the certification of crop 
seeds hereunder shall be defined to be a guarantee 
by the North Carolina Crop Improvement Asso- 
ciation herein provided for that the said seed con- 
form to the stated origin, adaptation, variety 
name, variety purity, quality, germination, seed 
purity, and any other qualification necessary for 
the determining of the proper quality or value of 
crop seed. (1929, c. 325, s. 6.) 


§ 106-275. False certification of pure-bred crop 
seeds made misdemeanor.—It shall be a mis- 
demeanor, punishable by fine or imprisonment in 
the discretion of the court, for any person, firm, 
association, or corporation, selling seeds, tubers, 
plants, or plant parts in North Carolina, to use 
any evidence of certification, such as a blue tag 
or the word “certified” or both, on any package 
of seed, tubers, plants, or plant parts, nor shall the 
word ‘‘certified” be used in any advertisement of 
seeds, tubers, plants, or plant parts, unless such 
commodities used for plant propagation shall 
have been duly inspected and certified by the 
agency of certification provided for in this article, 
or by a similar legally constituted agency of an- 
other state or foreign country. (1933, c. 340, s. 1.) 


§ 106-276. Supervision of certification of crop 
seeds.—Certification of crop seeds in so far as 
it concerns the origin, adaptation, variety name, 
variety purity and quality shall be subject to the 
’ supervision of the director of the Division of Farm 
Crop Seed Improvement. Certification of crop 
seeds in so far as it concerns germination and 
purity tests shall be subject to the supervision of 
the State Department of Agriculture. The North 
Carolina Crop Improvement Association may cer- 


tify any crop seeds when the certification thereof: 
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shall have been approved by both the director of 
the Division of Farm Crop Seed Improvement and 
by the State Department of Agriculture. (1929, c. 
325, s. 7.) 


Art. 81. North Carolina Seed Law. 


§ 106-277. Short title—vThis article shall be 
known by the short title of “The North Carolina 
Seed Law.” (1941, c. 114, s. 1.) 


§ 106-278. Administration—This article shall be 
administered by the commissioner of agriculture 
of the state of North Carolina hereinafter referred 
to as the “commissioner.” (1941, c.114, s. 2.) 


§ 106-279. Definitions—When used in this ar- 
ticle: 


a. The word “person” includes a person, firm, 
partnership, corporation, company, society, associa- 
tion, trustee, or receiver. 


b. The term “agricultural seeds’ shall include 
the seeds of grass, forage, cereal, and fiber crops 
and any other kinds of seeds commonly recognized 
within this state as agricultural or field seeds, and 
mixtures of such seeds. 


c. The term “vegetable seeds” shall include the 
seeds of those crops which are grown in gardens or 
on truck farms and are generally known and sold 
under the name of vegetable seeds. 


d. The term “inert matter’ includes sand, dirt, 
chaff, and other foreign substances, and broken 
seed incapable of germination. 

e. The term “weed seeds” shall mean the seeds 
of all plants generally recognized within this state 
as weeds, and shall include noxious weed seed. 

f. Noxious weed seeds shall be divided into two 
classes, “primary noxious weed seeds” and “sec- 
ondary noxious weed seeds,” which are defined in 
(1) and (2) of this subsection: 

(1) “Primary noxious weed seeds” are the seeds 
of perennial weeds such as not only reproduce by 
seed but also spread by underground roots or 
stems, and which when established, are highly de- 
structive and difficult to control in this state by 
ordinary good cultural practice. 

(2) “Secondary noxious weed seeds” are the 
seeds of such weeds as are very objectionable in 
fields, lawns, or gardens of this state, but can be 
controlled by good cultural practice. 

g. The term “labeling” includes all labels, and 
other written, printed, or graphic representations, 
in any form whatsoever, accompanying and per- 
taining to any seed whether in bulk or in contain- 
ers, and iricludes invoices. 

h. The term “grower” shall mean any person 
who produces directly as landlord, tenant, share- 
cropper, or lessee, the seed sold. 

i. The term “dealer” shall mean any person not 
classified as a “grower,” selling or offering for sale 
any seeds for planting purposes, and shall include 
any person who has seed grown under contract 
for resale for planting purposes. 

j. The term “hybrid” as applied to field corn, 
sweet corn, or popcorn seed shall represent the 
first generation of a cross involving one, two, 
three, or four different inbred lines of corn or 
their combinations. An “inbred line” is a line of 
corn that has been developed as a result of not 
less than five generations of controlled self-fertil- 
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ization or the equivalent. (1941, c. 114, s. 3; 1943, 
CG. 203;7 See) 
Editor’s Note.—The 1943 amendment added’ subsection j. 


§ 106-280. Attachment of seed analysis tags to 
containers of seeds for sale; information required 
on tags.—Each container of agricultural or vegeta- 
ble seeds weighing ten (10) pounds or more which 
is sold, offered for sale, or exposed for sale within 
this state for planting purposes, shall have attached 
thereto a North Carolina seed analysis tag pur- 
chased, from the department of agriculure, for one 
cent each, and in case such seed are shipped into 
this state said-tag shall be secured by the person 
shipping such seed into the state before shipment 
to agent, retailer or other person, on which is 
plainly written or printed the following informa- 
tion: 

a. For Agricultural Seeds: 

(1) Lot number or other identification. 

(2) Commonly accepted name of kind or kind 
and variety of each agricultural seed component in 
excess of five per cent (5%) of the whole and the 
percentage by weight of each. Where more than 
one component is required to be named the word 
“mixture” or “mixed” shall be associated with the 
name on the label. 

(3) ‘Origin, if known; if unknown, so stated. 

(4) Percentage by weight of agricultural seeds 
other than those required to be named on the label. 

(5) Percentage by weight of inert matter. 

(6) Percentage by weight of all weed seeds. 

(7) The name and approximate number per 
pound of secondary noxious weed seeds when 
present singly or collectively in excess of the toler- 
ances prescribed in the rules and regulations under 
this article. 

(8) For each named agricultural seed. 

(a) Percentage of germination exclusive of hard 
seed. 

(b) Percentage of hard seed, if present. 

(c) The calendar month and year the test was 
completed to determine such percentages. 

(9) Name and address of the person who labeled 
said seed or who sells, offers or exposes said seed 
for sale. Provided that the provisions of (2), (4), 
(5), (6), and (7) of subsection “a” of this section 
shall not apply to cotton, corn, and tobacco ex- 
cept the name of kind or kind and variety, shall be 
shown as required in (2). 

(10) All hybrid corn seed shall have plainly 
written or printed on the tag or label the name 
and/or number by which the hybrid is commonly 
designated. 

b. For Vegetable Seeds: 

(1) Name of kind and variety of seeds. 

(2) For seeds on which the germination equals 
or exceeds the standards last adopted under the 
rules and regulations of this article the words 
“NORTH CAROLINA STANDARD” may be 
used in lieu of the actual germination. 

(3) For seeds which germinate less than the 
standard last established by the commissioner and 
board of agriculture under this article: 

(a) Percentage of germination exclusive of hard 
seed. 

(b) Percentage of hard seed, if present. 

(c) Calendar year and month the test was com- 
pleted to determine such percentages. 
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(d) The words “BELOW STANDARD.” 

(4) The name and address of person who labeled 
said seed or who sells, offers, or exposes said seed 
for sale: Provided, that in cases where the re- 
quired analysis and other information regarding 
the seed is present on the seedsman’s label or tag, 
accompanied by the official North Carolina seed 
analysis tag on which is written, stamped or printed 
the words “See Attached Tag for Seed Analysis” 
or other words to that effect, the provisions of 
this section shall be deemed to have been complied 
with, and undefaced tags or labels of the previous 
year may be exchanged for tags or labels of the 
current year. Provided, further, that no’ tag or 
label shall be required, unless requested, on seeds 
sold directly to, and in the presence of, the con- 
sumer and taken from a bag or container properly 
labeled in accordance with the provisions of this 
section, but this shall in no way exempt from the 
analysis given on the tag or label attached to such 
container. 

c. For vegetable seeds in containers of less than 
ten (10) pounds which germinate less than the 
standards last adopted by the commissioner and 
board of agriculture the actual germination shall 
be shown. 

d. Provided, that the official tag or label of the 
North Carolina Crop Improvement Association 
shall be considered a “North Carolina seed analysis 
tag” when fees applicable to said tag have been 
paid to the department of agriculture. (1941, c. 
114, s. 4; 1943, c. 203, s. 2.) 


Editor’s Note.—The 
(10) under subsection a. 


1943. amendment added _ subdivision 


§ 106-281. Prohibited acts.——It shall be unlaw- 
ful: 


a. For any person within this state to sell, offer 
or expose for sale any seed defined in this article 
for seeding purposes: 


(1) Unless the test to determine the percentage 
of germination shall have been completed within 
a nine-month period exclusive of the calendar 
month in which the test was completed prior to 
sale or exposure for sale. 

(2) Not labeled in accordance with the pro- 
visions of this article, or having a false or mis- 
leading label: Provided that the provisions of § 
106-280 shall not apply to seed consigned to or in 
storage in a seed cleaning or processing establish- 
ment for cleaning or processing when each lot of 
such seed is labeled “to be cleaned or processed,” 
or to seed being sold by a grower toa dealer. Pro- 
vided further that any labeling or other representa- 
tion which may be made with respect to such seed 
shall be subject to this article. 

(3) Any seeds containing primary noxious weed 
seeds, subject to tolerances prescribed in the rules 
and regulations under this article. 

b. For any person within this state: 

(1) To detach, alter, deface or destroy any label 
provided for in this article or to alter or substitute 
seed in a manner that may defeat the purposes of 
this article. 

(2) To hinder or obstruct in any way any au- 
thorized person in the performance of his duties 
under this article. 

(3) To fail to comply with an order of the com- 
missioner or his authorized agent to withdraw from 
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sale any seed which do not comply with the re- 
quirements of this article. 

(4) To sell, offer, or expose for sale any hybrid 
corn seed that has not been recorded with the 
commissioner annually giving the pedigree of the 
hybrid and the name of the person who developed 
each inbred line involved in the cross. (1941, c. 
114, s. 5; 1943, c. 203, s. 3.) 

Editor’s Note.—The 
(4) of subsection b. 

§ 106-282. Authority of commissioner and his 
agents.—For the purpose of carrying out the pro- 
visions of this article, authority is hereby delegated 
to the commissioner or his authorized agents: 

a. To sample, inspect, make analysis of and test 
agricultural and vegetable seeds transported, sold, 
offered or exposed for sale within this state for 
seeding purposes, at such time and place and to 
such extent as he may deem necessary to determine 
whether or not this article has been complied with. 

b. To adopt and prescribe, by and with the ad- 
vice of the board of agriculture, rules and regula- 
tions governing the methods of sampling, in- 
specting, making analyses, testing and examining 
agricultural and vegetable seeds, and to make regu- 
lations governing tolerances allowed in the ad- 
ministration of this article; also to adopt grades 
and standards for seeds and to name noxious weed 
seeds. . 

c. To issue “stop sale’ orders which shall pro- 
hibit further sale of any lot of seed which the com- 
missioner or his authorized agent has reason to be- 
lieve is being offered or exposed for sale in viola- 
tion of any of the provisions of this article, until 
the law has been complied with, or said violation 
otherwise legally disposed of. 

d. To establish and maintain a seed laboratory 
with adequate facilities and personnel for such in- 
specting, sampling, and testing as may be neces- 
sary for the efficient enforcement of this article. 

e. To publish or cause to be published at inter- 
vals information covering the findings of the seed 
laboratory. 

f. To withdraw from sale seed not having a rea- 
sonable viability or that are extremely impure, or 
that are of distinct low quality otherwise, notwith- 
standing they may be properly labeled, when such 
withdrawal is in the interest of normal crop pro- 
duction. 

g. To make rules and regulations under which 
any person, of this state shall have the privilege of 
having samples of seed tested free of charge in the 
state seed laboratory. 

h. To record annually the hybrid corn seed 
which has been tested the previous year in the 
official variety tests of the North Carolina Agri- 
cultural Experiment Station in the section or 
sections of the state where it is to be offered for 
sale. The commissioner by and with the advice 
of the director of the North Carolina Agricultural 
Experiment Station may refuse to record any 
hybrid seed corn which has been shown to be in- 
ferior. (1941, c. 114, s. 6; 1943, c. 203, s. 4.) 

Editor’s Note.—The 1943 amendment added subsection h. 


1943 amendment added _ subdivision 


§ 106-288. Sources of funds for expenses; li- 
censing of seed dealers; inspection stamps.—For 
the purpose of providing a fund to defray the ex- 
penses of the inspection, examination, and analysis 
prescribed in this article: 
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a. Each seed dealer selling, offering or exposing 
for sale in, or export from, this state any agricul- 
tural, vegetable, or flower seeds, other than packet 
or package seeds, for seeding purposes, shall reg- 
ister with the department of agriculture the name 
of such dealer and shall obtain a license annually 
on January first of each year, and shall pay for 
such license as follows: 


(1) Twenty-five dollars ($25.00), if a wholesaler, 
or a wholesaler and retailer. 

(2) Ten dollars ($10.00), if a retailer with sales 
in excess of one hundred dollars ($100.00) for the 
calendar year. Each branch of any wholesaler or 
retailer shall be required to obtain a retail license. 

(3) One dollar ($1.00), if a retailer at a perma- 
nent location with sales not in excess of one hun- 
dred dollars ($100.00). Provided, that if and 
when the seed sales for the calendar year shall ex- 
ceed one hundred dollars ($100.00), application 
must be made for a ten dollar ($10.00) license, 
credit to be given for the one dollar ($1.00) license 
previously secured: Provided, further that no 
owner or operator of any harvester or threshing 
machine operating on a share basis and selling only 
the seed obtained in this manner shall come under 
the provisions of this section. 


b. A one dollar ($1.00) inspection stamp shall 
be purchased from the department of agriculture 
for each seventy-two (72) dozen packets or pack- 
ages of vegetable or flower seeds, or fraction 
thereof. The said stamp shall be secured by the 
producer, grower, jobber or other person, firm 
or corporation shipping such seed into the state 
before shipment to agent or retailer, and shall be 
furnished to said agent or retailer for attachment 
to display case: Provided, also, that any producer, 
grower, jobber or other person, firm or cor- 
poration, residing within this state shall secure said 
stamp before furnishing any such seed to any agent 
or retailer within the state for resale. ‘The said 
stamp or stamps shall be attached to the display 
case before the seed are offered or exposed for sale, 
and shall expire at the end of the calendar year for 
which issued: Provided further that in cases where 
package seed of one kind or variety are offered or 
exposed for sale in boxes or display cases not in 
excess of three dozen packages, a ten cent stamp 
shall be purchased from the department of agri- 
culture and attached to said box or display case. 
(194%. f4. 8.7%) 


§ 106-284. Violations made misdemeanor; prose- 
cutions; release of seeds after compliance.—Every 
violation of the provisions of this article shall be 
deemed a misdemeanor and punishable by a fine 
not to exceed five hundred dollars ($500.00), and 
if the commissioner shall find, upon examination, 
analysis, or test, that any person has violated any 
of the provisions of this article, he or his duly au- 
thorized agent or agents may institute proceedings 
in a court of competent jurisdiction against such 
person; or the commissioner, in his discretion, may 
report the results of such examination to the attor- 
ney general, together with sworn statement of the 
analyst, duly acknowledged, and such other evi- 
dence of such violation as he shall deem necessary. 
Said sworn statement shall be admitted as evidence 
in any court of this state in any proceeding insti- 
tuted under this article; but, upon a motion of the 
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accused, such analyst shall be required to appear 
as a witness and be subject to cross-examination: 
Provided, however, that no prosecution for viola- 
tion of this article, if such violations are based on 
tests or analyses, shall be instituted except in the 
manner following: When the commissioner of 
agriculture finds that this article has been violated, 
as shown by test, examination or analysis, he shall 
give notice to the person responsible for labeling 
the seeds, designating a time and place for a hear- 
ing. This hearing shall be private, and the person 
or firm involved shall have the right to introduce 
evidence, either in person, or by agent or attorney. 
If, after said hearing, or without said hearing, in 
case said person fails or refuses to appear, the 
commissioner decides that the evidence warrants 
prosecution, he shall proceed as herein provided. 
Moreover, it shall be the duty of the attorney gen- 
eral, or, in his discretion, he may act through the 
attorney of the county or city in which such vio- 
lation has occurred, to institute proceedings at 
once against the person charged with such viola- 
tions: Provided, such proceedings for violations 
shall be instituted according to the laws of this 
state: Provided, further that when the provisions 
of this article have been fully complied with re- 
garding any seeds which have been withdrawn 
from sale, or have been ordered by the commis- 
sioner to be disposed of for other than seeding 
purposes, the commissioner, may in his discretion, 
release the same for sale upon the payment of all 
costs and expenses incurred by the department of 
agriculture in any proceedings connected with 
such withdrawal. (1941, c. 114, s. 8.) 


Art. 32. Linseed Oil. 


§ 106-285. Inspection and analysis authorized.— 
For the purpose of protection of the people of the 
state from imposition by the fraudulent sale of 
adulterated or misbranded linseed oil or flaxseed 
oil as pure linseed oil or flaxseed oil, the board of 
agriculture shall cause inspection to be made from 
time to time and samples of such oil offered for 
sale in the state obtained, and shall cause the same 
to be analyzed or examined or tested by the oil 
chemist or other experts of the department of 
agriculture for the purpose of ascertaining or de- 
termining if same is adulterated or misbranded 
within the meaning of this article or is otherwise 
offered for sale in violation of this article. (1917, 
Cal? 621 Ge 48507) 


§ 106-286. “Raw” and “boiled” linseed oil de- 
fined.—The term “‘raw linseed oil” as used herein 
shall be construed to mean the oil obtained wholly 
from commercially pure linseed or flaxseed, and 
the term “boiled linseed oil” as used herein shall 
be construed to mean linseed oil that has been 
heated in the process of its manufacture to a 
temperature of not less than two hundred and 
twenty-five degrees Fahrenheit. (1917, c. 172, s. 2; 
GS. 4833.) 


§ 106-287. “Adulterated” linseed oil defined.— 
For the purpose of this article linseed oil shall be 
deemed to be adulterated if it be not wholly the 
product of commercially pure and well cleaned lin- 
seed or flaxseed, and unless the oil also fulfills the 
requirements of the chemical test for pure linseed 
oil, described in the edition of the United States 
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Pharmacopoeia for the year nineteen hundred. 


(1917; e, 172, "8.33-C. Si4834) 


§ 106-288. Sale of prohibited products; state- 
ment required of dealer.—No person, firm, or cor- 
poration, by himself or agent or as the agent of 
any other person, firm, or corporation, shall manu- 
facture or mix for sale, sell, offer or expose for 
sale, or have in his possession with intent to sell 
under the name of raw linseed oil or boiled linseed 
oil, or under any name or device that suggests raw 
or boiled linseed oil, any article which is not wholly 
the product of commercially pure linseed or flax- 
seed, or that is adulterated or misbranded within 
the meaning of this article, except as is hereinafter 
provided, and any manufacturer, wholesaler, or 
jobber desiring to do business in the state shall 
file with the commissioner of agriculture a state- 
ment to that effect and furnish the name of the oil 
or oils which he proposes to sell by sample or 
otherwise, and that the oil or oils will comply with 
the requirements of this article. (1917, c. 172, s. 
4; C. S. 4835.) 


§ 106-289. Drying agents; label to state name 
and percentage.—Boiled linseed oil which has been 
heated to a temperature of not less than two hun- 
dred and twenty-five degrees Fahrenheit may con- 
tain drying agents not to exceed four per cent by 
volume, provided that the name and per cent of 
each drying agent present be plainly stated in con- 
nection with the name of the oil on the receptacle 
containing same: and Provided further, that the 
statement is printed in letters that meet the require- 
ments of the regulations adopted by the board of 
agriculture under this article. (1917, c. 172, s. 5; 
C. S. 4836.) 


§ 106-290. Compounds, imitations, and substi- 
tutes regulated.—Nothing in this article shall be 
construed to prohibit the sale of compound linseed 
oil, or imitation linseed oil, or any substance to be 
used as a substitute for linseed oil, provided the 
receptacle containing same shall be plainly and 
legibly stamped, stenciled, or marked compound 
linseed oil, or imitation oil, or with the name of 
the substance to be used for linseed oil, as the 
case may be: and Provided further, that the name 
is stenciled or marked on the container of same in 
a manner that will meet the requirements of the 
regulations adopted by the board of agriculture 
under this article. (1917, c. 172, s. 6; C. S. 4837.) 


§ 106-291. Containers to be marked with speci- 
fied particulars—Before any raw linseed oil or 
any boiled linseed oil or any boiled linseed 
oil with drying agents added or any com- 
pound linseed oil or any imitation linseed oil 
or any other substance used or intended to be used 
as a substitute for linseed oil shall be sold or of- 
fered for sale in this state, the container in which 
same is kept for sale or sold shall have distinctly, 
legibly, and durably painted, stamped, stenciled, 
or marked thereon the true name of such oil or sub- 
stance, setting forth in bold-face capital letters 
that meet the regulations prescribed by the board 
of agriculture, whether it be raw linseed oil or 
boiled linseed oil with drying agent added, or a 
compound linseed oil or an imitation linseed oil or 
a substitute for linseed oil, as the case may be; and 
the container, if a wholesale package, shall also 
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bear the name and address of the manufacturer or 
jobber of such oil. (1917, c. 172, s. 7; C. S. 4838.) 


§ 106-292. Entry for samples authorized.—The 
inspectors cr agents of the department of agricul- 
ture, authorized to make inspection under this ar- 
ticle, shall have autiiority, during business hours, 
to enter all stores, warehouses, or any other place 
where products named in this article are stored 
or sold or offered for sale, for the purpose of in- 
spection and obtaining samples of such products. 
(1917, c. 172, s. 8; C. S. 4839.) 


§ 106-298. Refusing samples or obstructing ar- 
ticle forbidden.—Every person who offers for sale 
or delivers to a purchaser any article named in this 
article shall furnish, within business hours and up- 
on the payment or tender of the selling price, a 
sample of such product to any person duly author- 
ized to secure the same, and who shall apply to 
such vender for such sample of such article in 
his possession; and any dealer or vender who re- 
fuses to comply, upon demand, with the require- 
ments of this section, or any person who shall im- 
pede, hinder, or obstruct or otherwise prevent or 
attempt to prevent any chemist, inspector, or agent 
of the department in the performance of his 
duty in connection with this article, shall be guilty 
of a violation of this article. (1917, c. 172, s. 8; C. 
S. 4840.) 


§ 106-294. Violations of article a misdemeanor. 
—Any person who shall violate any of the provi- 
sions of this article shall be guilty of a misde- 
meanor, and for such offense, upon conviction 
thereof, shall be fined not exceeding one hundred 
dollars for the first offense and for each subse- 
quent offense in the discretion of the court. (1917, 
CA 1727650922. O-4841,) 


§ 106-295. Forfeiture for unauthorized offer; 
disposal of proceeds.—The oil offered for sale in 
violation of this article shall be subject to seizure, 
condemnation, and sale by the commissioner of ag- 
riculture, as is provided for the seizure, condemna- 
tion, and sale of commercial fertilizer; and the pro- 
ceeds thereof, if sold, less the legal cost and charges, 
shall be paid into the treasury for the use of 
the department of agriculture in executing the 
provisions of this article. (1917, c. 172, s. 9; C. S. 
4842.) . 


§ 106-296. Commissioner to notify solicitor of 
violations and certify facts.—If it shall appear 
from the inspection or other examination of oils 
that any of the provisions of this article have been 
violated, besides the action above provided for, 
the commissioner of agriculture shall certify the 
facts to the solicitor in the district in which the 
violation was committed, and furnish the officer 
with the facts in the case, duly authenticated by 
the expert, under oath, who made the examina- 
tion. (1917, c. 172, s. 10; C. S. 4843.) 


§ 106-297. Solicitor to prosecute.—It shall be 
the duty of the solicitor to prosecute such cases 
for fines and penalties provided for in this article 
in courts of competent jurisdiction. (1917, c. 172, 
s. 10; C. S. 4844.) 


§ 106-298. Inspection tax.—For the purpose of 
defraying expenses incurred in the enforcement of 
the provisions of this article there shall be paid to 
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the commissioner of agriculture an inspection tax 
of one-half cent per gallon for any and all linseed 
oil or compound linseed oil or any substance used 
or intended to be used as a substitute for linseed 
oil, which payment shall be made before the de- 
livery of such oil to any agent, retail dealer, or 
consumer in this state. (1917, c. 172, s. 11; C. S. 
4845.) 


§ 106-299. Tax tags.—Each can, barrel, tank, or 
other container of oils named in this article shall 
have attached thereto an inspection tag or stamp 
stating that the inspection charges specified in this 
article have been paid; and the commissioner of 
agriculture, with the advice and consent of the 
board, is hereby authorized to prescribe a form 
for such tags or stamps: Provided, that they shall 
be such as to meet the requirements of the trade 
of linséed oul. (1917, c.'172, s.11; C,'S; 4846:) 


§ 106-300. Refilling containers and misuse of 
tags prohibited—The refilling of a container bear- 
ing an inspection tag or stamp on which the in- 
spection tax has not been paid or the use of an in- 
spection tag or stamp a second time shall consti- 
tute a violation of this article. (1917, c. 172, s. 12; 
C.S. 4847:) 


§ 106-301. Rules to enforce article; misdemeanor. 
—The board of agriculture is hereby authorized to 
adopt such rules and regulations in regard to 
handling linseed oil, refilling containers, and use 
of inspection tags or stamps a second time, as will 
insure the enforcement of the provisions of this 
article, and a violation of the said rules or regula- 
tions shall constitute a violation of this article. 
(1917, c. 172, s. 13; C. S. 4848.) 


§ 106-302. Dealer released by guaranty of whole- 
saler—No dealer shall be prosecuted under the 
provisions of this article when he can establish a 
guaranty signed by the manufacturer, jobber, 
wholesaler, or other party from whom he pur- 
chased such article, designating it, to the effect 
that the same is not adulterated or misbranded 
within the meaning of this article. Said guaranty, 
to afford protection, shall contain the name and ad- 
dress of the party or parties making the sale of 
such article to such dealer, and in such cases said 
party or parties, if in this state, shall be amenable 
to the prosecutions, fines, and other penalties which 
would attach, in due course, to the dealer under 
the provisions of this article: Provided, that the 
above guaranty shall not afford protection to any 
dealer after the first offense in connection with a 
product from a particular manufacturer, jobber, or 
wholesaler, or for the sale of oil which is not 
properly labeled, branded, stamped, or tagged, or 
on which the inspection tax has not been paid. 
(1917, .¢..172, s. 14; C.'S. 4849)) 


Art. 33. Adulterated Turpentine. 


§ 106-303. Sale of adulterated turpentine mis- 
demeanor.—If any person shall adulterate or 
cause to be adulterated any spirits turpentine, or 
shall knowingly sell or offer for sale as pure 
spirits turpentine any adulterated spirits turpen- 
tine, he shall be guilty of a misdemeanor, and up- 
on conviction shall be fined not less than fifty 
dollars or imprisoned for thirty days. (Rev., s. 
3830; 1897, c. 482; C. S. 5089.) 
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Art. 34. Animal Diseases. 


Part 1. Quarantine and Miscellaneous 
Provisions. 


§ 106-304. Proclamation of live-stock quarantine. 
—Upon the recommendation of the commissioner 
of agriculture, it shall be lawful for the governor 
to issue his proclamation forbidding the importa- 
tion into this state of any and all kinds of live stock 
from any state where there is known to prevail 
contagious or infectious diseases among the live 
stock of such state. (1915, c. 174, s. 1; C. S. 4871.) 


§ 106-305. Proclamation of infected feedstuff 
quarantine—Upon the recommendation of the 
commissioner of agriculture, it shall be lawful for 
the governor to issue his proclamation forbidding 
the importation into this state of any hay, feed- 
stuff, or other article dangerous to live stock as 
a carrier of infectious or contagious disease from 
any state where there is known to prevail conta- 
gious or infectious disease among the live stock 
of such state. (1915, c. 174, s. 2; C. S. 4872.) 


§ 106-306. Rules to enforce quarantine.—Upon 
such proclamation being made, the commissioner 
of agriculture shall have power to make rules and 
regulations to make effective the proclamation 
and to stamp out such infectious or contagious 
diseases as may break out among the live stock 
in this state. (1915, c. 174, s. 3; C. S. 4873.) 

Cross Reference.—See also, § 106-22, paragraph 3. 

Cattle Ticks.—The regulation of a quarantine district laid 
off and enforced in pursuance of section 106-22, par. 3, and 
this section, for the eradication of ticks on cattle is a rea- 
sonable and valid regulation. State vy. Hodges, 180 N. C. 
751, 105 S. E. 417. 

§ 106-307. Violation of proclamation or rules.— 
Any person, firm, or corporation violating the 
terms of the proclamation of the governor, or any 
rule or regulation made by the commissioner of 
agriculture in pursuance thereof, shall be guilty of 
a misdemeanor and fined or imprisoned in the dis- 
cretion of the court. (1915, c. 174, s. 4; C. S. 4874.) 


§ 106-307.1. Serums, vaccines, etc., for control 
of animal diseases—The North Carolina depart- 
ment of agriculture is authorized and empowered to 
purchase for resale serums, viruses, vaccines, bio- 
logics, and other products for the control of animal 
diseases. ‘The resale of said serums, viruses, vac- 
cines, biologics and other products shall be at a 
reasonable price to be determined by the commis- 
sioner of agriculture. (1943, c. 640, s. 1.) 


§ 106-307.2. Reports of infectious disease in 
livestock to state veterinarian— All persons 
practicing veterinary medicine in North Carolina 
shall report promptly to the state veterinarian the 
existence of any contagious or infectious disease 
in livestock. (1948, c. 640, s. 2.) 


§ 106-307.3. Quarantine of infected or inocu- 
lated livestock.—Hog cholera and other con- 
tagious and infectious diseases of livestock are 
hereby declared to be a menace to the livestock 
industry and all livestock infected with or ex- 
posed to a contagious or infectious disease shall 
be quarantined by the state veterinarian or his 
authorized representative in accordance with 
regulations promulgated by the state board of 
agriculture. All livestock that are inoculated 
with a product containing a living virus or 
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organism shall be quarantined by the person in- 
oculating same at the time of inoculation in 
accordance with regulations promulgated by the 
state board of agriculture: Provided, nothing 
herein contained shall be construed as preventing 
anyone entitled to administer virus or serum 
vaccine under existing laws from continuing to 
administer same. (19438, c. 640, s. 3.) 

Cross Reference.—See § 106-401. 


§ 106-307.4. Livestock brought into state.—All 
livestock transported or otherwise brought into 
this state shall be in compliance with regulations - 
promulgated by the state board of agriculture. 
(1943, c. 640, s. 4.) 

Cross Reference.—See § 106-400. 


§ 106-307.5. Appropriations for control of hog 
cholera, etc.—For the purpose of carrying out the 
provisions of §§ 106-307.1 to 106-307.6, the sum 
of twelve thousand and five hundred dollars 
($12,500.00) is hereby appropriated for the year 
one thousand nine hundred and forty-three-forty- 
four, and twelve thousand and five hundred dol- 
lars ($12,500.00) for the year one thousand nine 
hundred and forty-four-forty-five, to come from 
the General Fund, which shall be in addition to 


any other funds appropriated for the control of hog 


cholera and other animal diseases. (1943, c. 640, 


s. 5.) 


§ 106-307.6. Violation made misdemeanor.— 
Any person, firm or corporation who shall violate 
any provisions set forth in sections 106-307.1 to 
106-307.4 or any rule or regulation duly estab- 
lished by the state board of agriculture shall be 
guilty of a misdemeanor and shall be fined or 
imprisoned, or both, in the discretion of the court. 
(1943, c. 640, s. 6.) 


Part 2. Foot and Mouth Disease. 


§ 106-308. Appropriation to combat the disease. 
—If the foot and mouth disease shall occur or 
seem likely to appear in this state and the agricul- 
tural department has no funds available to imme- 
diately meet the situation in codperation with the 
United States department of agriculture, the state 
treasurer, upon the approval of the governor, shall 
set aside out of funds not otherwise appropriated 
such sum as the governor shall deem necessary and 
who will notify the treasurer of the amount, to be 
known as the foot and mouth appropriation, to 
be used by the state agricultural department in the 
work of preventing or eradicating this disease. 

The same shall be paid only for work in this 
connection upon warrants approved by the com- 
missioner of agriculture. (1915, c. 160, s. 1; C. S. 
4875.) 


§ 106-309. Disposition of surplus funds.—If said 
disease shall have appeared and shall have been 
eradicated and work is no longer necessary in 
connection with it, the state treasurer shall re- 
turn such part of the appropriation as is not ex- 
pended to the general fund, and the commissioner 
of agriculture shall furnish the governor an item- 
ized statement of the money expended, and all 
moneys set aside out of the state funds and used 
for the purpose of eradicating said disease under 
the provisions of this article shall be paid back to 
the state funds by the department of agriculture 
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out of the first funds received by said agricultural 
department available for such purpose. (1915, c. 
160, s. 2; C. S. 4876.) 


Part 3. Hog Cholera. 


§ 106-310. Burial of hogs dying natural death 
required.—It shall be the duty of every person, 
firm, or corporation who shall lose a hog by any 
form of natural death to have the same buried in 
the earth to a depth of at least two feet within 
twelve hours after the death of the animal. Any 
person, firm, or corporation that shall fail to com- 
ply with the terms of this section shall be guilty 
of a misdemeanor, and shall be fined not less than 
five dollars nor more than ten for each offense, at 
the discretion of the court. (1915, c. 225; C. S. 
4877.) 


§ 106-311. Hogs affected with cholera to be 
segregated and confined.—If any person having 
swine affected with the disease known as hog 
cholera, or any other infectious or contagious di- 
sease, who discovers the same, or to whom notice 
of the fact shall be given, shall fail or neglect for 
one day to secure the diseased swine from the ap- 
proach of or contact with other hogs not so af- 
fected, by penning or otherwise securing and ef- 
fectually isolating them, so that they shall not 
have access to any ditch, canal, branch, creek, river 
or other water-course which passes beyond the 
premises of the owners of such swine, he shall be 
guilty of a misdemeanor, and upon conviction shall 
be fined not exceeding fifty dollars or imprisoned 
not exceeding thirty days. (Rev., s. 3297; 1889, c. 
io. Sela Sod CaiGiGgecs. Loy L903, ‘c. 106% L809; ce 
Py TOs, eri e0* to, 4490.) 


§ 106-312. Shipping hogs from cholera-infected 
territory.— It shall be unlawful for any person, 
firm or corporation in any district or territory in- 
fected by cholera to bring, carry, or ship hogs into 
any stock-law section or territory, unless such 
hogs have been certified to be free from cholera 
either by the farm demonstration agent of the 
county or some other suitable person to be des- 
ignated by the clerk of the superior court. Any 
violation of this section shall constitute a misde- 
meanor. (1917, c. 203; C. S. 4491.) 


§ 106-313. Price of serum to be fixed.—The de- 
partment of agriculture shall fix the price of anti- 
hog-cholera serum at such an amount as will cover 
the’ cost of production. (1917, c. 275, s. 1; 1919) 
c 6s: Cy. $4878, ) 


Cross Reference.—As to purchase for resale by department 
of agriculture, see § 106-307.1. 


§ 106-314. Manufacture and use of serum and 
virus restricted.—It shall be unlawful for any per- 
son, firm, or corporation to distribute, sell, or use 
in the state anti-hog-cholera serum unless said 
anti-hog-cholera serum is produced at the serum 
plant of the state department of agriculture, or 
produced in a plant which is licensed by the United 
States department of agriculture, bureau of animal 
industry, allowing said plant to do an interstate 
business. 

It shall be unlawful for any person, firm, or cor- 
poration to distribute, sell, or use in the state of 
North Carolina, virulent blood from hog-cholera- 
infected hogs, or virus, unless said virulent blood, 
or virus, is produced at the serum plant of the 
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state department of agriculture or produced in a 
plant which is licensed by the United States de- 
partment of agriculture, bureau of animal industry, 
allowing said plant to do an interstate business. 
No virulent blood from hog-cholera-infected hogs, 
or virus, shall be distributed, sold or used in the 
state unless and until permission has been given in 
writing by the state veterinarian for such distri- 
bution, sale or use. Said permission to be can- 
celed by the state veterinarian when necessary. 

Any person, firm, or corporation guilty of vio- 
lating the provisions of this section or failing or 
refusing to comply with the requirements thereof 


shall be guilty of a misdemeanor. (1915, c. 88; 
1919; "e24125,°89."1;°S;-32 'C.°S 4879.) 

Local Modification—Currituck: 1943, c. 199; Edgecombe: 
1933, c. 139; Hyde: 1943, c. 693; Nash: 1935, cc. 67, 222: 
Pasquotank: 1943, c. 358; Pitt: 1935, c. 352; Tyrrell: 1943, 
c. 693; Wilson: 1933, c. 58. 


Cross Reference.—As to purchase for resale by depart- 
ment of agriculture, see § 106-307.1. 


§ 106-315. Written permit from state veterina- 
rian for sale, use or distribution of hog cholera 
virus, etc.—No hog cholera virus or other product 
containing live virus or organisms of animal dis- 
eases shall be distributed, sold, or used within the 
state unless permission has been given in writing 
by the state veterinarian for such distribution, 
sale, or use, said permission to be cancelled by the 
state veterinarian when he deems same necessary: 
Provided, that the provisions of this section shall 
not apply to any county having a local law provid- 
ing for the vaccination of hogs against cholera. 
(1939, c. 360, s. 5.) . 


Local Modification.—Currituck: 1943, c. 
c. 693; Pasquotank: 1943, c. 358; Tyrrell: 


199; Hyde: 1943, 


1943, c. 693. 


§ 106-316. Counties authorized to purchase and 
supply serum.—I{ the county commissioners of 
any county in the state deem it necessary to use 
anti-hog-cholera serum to control or eradicate the 
disease known as hog cholera, they are authorized 
within their discretion to purchase from the state 
department of agriculture sufficient anti-hog-chol- 
era serum and virus for use in their county and 
supply same free of cost to the residents of the 
county, or pay for any portion of the cost of said 
serum, the remaining portion to be paid by the 
owners of the hogs. 

The use of anti-hog-cholera serum and virus and 
the quarantine of diseased animals shall remain 
under the supervision of the state veterinarian. 

Nothing in this section shall in any way interfere 
with existing laws and regulations covering the 
use of anti-hog-cholera serum and virus and the 
quarantine and control of contagious diseases, or 
any laws or regulations that may become neces- 
sary in the future. (1919, c. 132; C. S. 4881.) 


§ 106-317. Regulation of transportation or im- 
portation of hogs into state—To prevent the 
spread of hog cholera or other contagious or in- 
fectious hog disease in the state of North Carolina, 
it is hereby declared to be unlawful to transport 
or import, into this state any hog from any other 
state or territory for any purpose whatsoever, 
except upon the certificate of a duly licensed prac- 
ticing veterinarian in the county or corresponding 
territorial district where the shipment originated 
that such hog is not infected with cholera or other 
contagious or infectious hog disease and is not 
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transported or imported from a locality in which 
hog cholera or other contagious or infectious hog 
disease is prevalent; said certificate shall be issued 
within ten days prior to inspection: Provided, §§ 
106-317 to 106-322 shall not apply to hogs brought 
into this state for immediate delivery to recognized 
slaughter houses intended for immediate slaugh- 
ter and hogs destined to public livestock markets 
operating under the supervision of the department 
of agriculture, but the burden shall be on the per- 
son transporting said hogs to prove the fact that 
such hogs are so destined: Provided, further, that 
the presentation of a way bill of lading on any 
shipment of hogs being transported by a common 
carrier shall satisfy this burden. (1941, c. 373, 
Sarin) 


§ 106-318. Veterinarian’s certificate subject to 
inspection by police officers, etc. — Until delivery 
of any such hog, the owner or agent in charge 
shall at all times have in his possession said cer- 
tificate of the licensed veterinarian and, upon re- 
quest, he shall produce it for inspection by any 
police officer or inspection agent of this state or 
any county thereof. (1941, c. 373, s. 2.) 


§ 106-8319. Burial of hogs dying in transit.—It 
shall be the duty of any owner or agent having in 
charge any hog being transported or imported, 1n- 
to this state who shall, before delivery, lose a hog 
by any form of natural or unnatural death to have 
the same buried in the earth to a depth of at least 
two feet within twelve hours after the death of 
said hog. 2(4941); cn'87%3, s1 32) é' 


§ 106-820. Duty of county commissioners to 
provide for inspections. —It shall be the duty of 
the county commissioners of each county of the 
state of North Carolina to provide sufficient and 
adequate inspection of hogs transported or im- 
ported into said county from any other state or 
territory, and to examine into the authenticity 
and sufficiency of the certificate of the veteri- 
narian, and to refuse admittance into the county 
of any hog not certified as provided by §§ 106-317 
to 106-322. (1941, c. 373, s. 4.) 


§ 106-321. Violation of sections 106-317 to 106- 
322 made misdemeanor.—Any person violating 
the provisions of §§ 106-317 to 106-322 shall be 
guilty of a misdemeanor. (1941, c. 373, s. 5.) 


§ 106-822. Effect of sections 106-317 to 106-322. 
—Sections 106-317 to 106-322 shall not repeal ar- 
ticle 34, chapter 106, but shall be complementary 
thereto, (944-63 (oS 50.) 


Part 4. Compensation for Killing Diseased 
Animals. 


§ 106-323. State to pay part of value of animals 
killed on account of disease.—If it appears to be 
necessary for the control or eradication of Bang’s 
disease and tuberculosis and para-tuberculosis in 
cattle, or glanders in horses and mules, to destroy 
such animals affected with such diseases and to 
compensate owners for loss thereof, the state 
veterinarian is authorized, within his discretion, to 
agree on the part of the state, in the case of cat- 
tle destroyed for Bang’s disease and tuberculosis, 
and para-tuberculosis to pay one-third of the dif- 
ference between the appraised value of each ani- 
mal so destroyed and the value of the salvage 
thereof: Provided, that in no case shall any pay- 
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ment by the state be more than twelve dollars 
and fifty cents for any grade animal nor more than 
twenty-five dollars for any pure-bred animal. In 
the case of horses or mules destroyed for glanders 
to pay one-half of the appraised value, said half 
not to exceed one hundred dollars. (1919, c. 62, 

$..1351929, c..107;. 1939, c: 272, ss. 1, 2; C: 514882.) 

Cross Reference.—As to provision that failure to kill ani- 
mal affected with glanders constitutes a misdemeanor, see 
§ 106-404. 

Editor’s Note.—The 1939 amendment made this section 
applicable to Bang’s disease, Prior to the amendment the 
maximum payments mentioned in the proviso were twenty- 
five and fifty dollars, respectively. 

§ 106-824. Appraisal of cattle affected with 
Bang’s disease and tuberculosis.—Cattle affected 
with Bang’s disease and tuberculosis and para- 
tuberculosis shall be appraised by three men—one 
to be chosen by the owner, one by the United 
States bureau of animal industry, and one by the 
state veterinarian. If the United States bureau 
of animal industry is not represented, then the ap- 
praisers shall be chosen, one by the owner, one by 
the state veterinarian, the third to be chosen by 
the first two named. The finding of such apprais- 
ers shall be final. (1919, c. 62, s. 2; 1929, c. 107; 
LOZO C2 ie, Be deeC, ws. se0c.) 

Editor’s Note.—The 1939 amendment 
“Bang’s disease and’’ in the first line. 

§ 106-325. Appraisal of animals affected with 
glanders; report——Animals affected with glanders 
shall be appraised by three men—one to be chosen 
by the owner, one to be chosen by the state 
veterinarian, the third to be named by the first 
two chosen, the finding of such appraisers to be 
final. The report of appraisal to be made in trip- 
licate on forms furnished by the state veterinarian, 
and a copy sent to the state veterinarian at once. 
(1919, c. 62, s2 8; C. S. 4884.) 


§ 106-326. Report of appraisal of cattle affected 
with Bang’s disease and tuberculosis to state vet- 
erinarian; contents.—Appraisals of cattle affected 
with Bang’s disease or tuberculosis shall be re- 
ported on forms furnished by the state veter- 
inarian, which shall show the number of animals, 
the appraised value of each per head, or the weight 
and appraised value per pound, and shall be signed 
by the owners and the appraisers. This report 
must be made in triplicate and a copy sent to the 
state veterinarian: Provided, that the state veter- 
inarian may change the forms for making claims 
so as to conform to the claim forms used by the 
United States department of agriculture. (1919, 
C62, sud: 1999 cele ssid, Soe 4enee 


Editor’s Note.—The 
applicable to cattle 
proviso. 


§ 106-327. Marketing of cattle affected with 
Bang’s disease and tuberculosis.—Each owner of 
cattle affected with Bang’s disease or tuberculosis, 
which have been appraised, and which have 
been authorized by the state veterinarian to be 
marketed, shall market the cattle within thirty 
days and shall obtain from the purchaser a report 
in triplicate. One copy to be sent to the state veter- 
inarian at once, certifying as to the amount of 
money actually paid for the animals, all animals 
to be identified on report. (1919, c. 62, s. 5; 1939, 
c. 272, s. 1; CS. 4886:) 


Editor’s Note.—The 1939 amendment made this section ap- 
plicable to cattle with Bang’s disease. 


inserted the words 


made this section 
disease, and added the 


1939 amendment 
with Bang’s 
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§ 106-328. Report on salvage—When the ap- 
praised cattle have been slaughtered and the 
amount of salvage ascertained, a report, on forms 
furnished by the state veterinarian, in triplicate 
shall be made, signed by the owner and the United 
States bureau of animal industry or state inspector 
and the appraisers by which the animals were ap- 
praised and destroyed, showing the difference be- 
tween the appraised value and salvage. Two 
copies are to be attached to the voucher in which 
compensation is claimed, and one copy to be fur- 
nished by the owner of cattle. (1919, c. 62, s. 6; 
C. S. 4887.) 


§ 106-329. Compensation when killing ordered. 
—Compensation for animals destroyed on account 
of glanders will only be paid when such destruc- 
tion is ordered by the state veterinarian or his au- 
thorized representative. When the owner of the 
animals presents his claim he shall support same 
with the original report of the appraiser, together 
with the report of the inspector who destroyed the 
animal, to the state veterinarian. (1919, c. 62, s. 7} 


C. S$. 4888.) 


§ 106-330. Ownership of destroyed animals; out- 
standing liens.—When animals have been destroyed 
- pursuant to this article the inspector shall take 
reasonable precautions to determine, prior to his 
approval of vouchers in which compensation is 
claimed, who is the owner of and whether there are 
any mortgages or other liens outstanding against 
the animals. If it appears that there are outstand- 
ing liens, a full report regarding same shall be 
made and shall accompany the voucher. Every 
such report shall include a description of the liens, 
the name of the person or persons having posses- 
sion of the documentary evidence, and a statement 
showing what arrangements, if any, have been 
made to discharge the liens outstanding against the 
animals destroyed of which the inspector may have 
knowledge. (1919, c. 62, s. 8; C. S. 4889.) 


§ 106-331. State not to pay for feed of animals 
ordered killed_E,xpense for the care and feeding 
of animals held for slaughter shall not be paid by 
the state. (1919, c. 62, s. 9; C. S. 4890.) 


§ 106-332. Disinfection of stockyards by owners. 
—Stockyards, pens, cars, vessels and other prem- 
ises and conveyances will be disinfected whenever 
necessary for the control and eradication of disease 
by the owners at their expense under the supervi- 
sion of an inspector of the United States bureau 
of animal industry or state veterinarian. (1919, c. 
62, s. 10; C. S. 4891.) 


§ 106-333. Payments made only on certain con- 
ditions—_No payments shall be made for any 
animal slaughtered in the following cases: 

1. If the owner does not disinfect premises, etc., 
as directed by an inspector of the United States 
bureau of animal industry or the state veterinarian. 

2. For any animals destroyed where the owner 
has not complied with all lawful quarantine regu- 
lations. 

3. Animals reacting to a test not approved by 
the state veterinarian. 

4, Animals belonging to the United States. 

5 Animals brought into the state in violation of 
the state laws and regulations. 

6. Animals which the owner or claimant knew 
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to be diseased, or had notice thereof, at the time 
they came into his possession. 

7. Animals which had the disease for which they 
were slaughtered or which were destroyed by 
reason of exposure to the disease, at the time of 
their arrival in the state. 

8. Animals which have not been within the state 
of North Carolina for at least one hundred and 
twenty days prior to the discovery of the disease. 

9. Where owner does not use reasonable care 
in protecting animals from disease. 

10. Where owner has failed to submit the neces- 
sary reports as required by this article. 

11. Any unregistered bull. (1919, c. 62. s. 11: 
1939, c.. 272, s. 45 C. S. 4892.) 

Editor’s Note.—The 1939 amendment added subsection 11. 


§ 106-334. Owner’s claim for indemnity sup- 
ported by reports.—The owner must present his 
claim for indemnity to the state veterinarian for 
approval, and the claim shall be supported with 
the original report of the appraisers, the original 
report of the sale of the animals in the case of 
cattle destroyed on account of Bang’s disease and 
tuberculosis, the certificate of the state or United 
States bureau of animal industry inspector, and 
a summary of the claim. All of which shall con- 
stitute a part of the claim. 

The owner must state whether or not the ani- 
mals are owned entirely by him or advise fully of 
any partnership, and describe fully any mortgages 
or other liens against animals. (1919, c. 62, 
Soe 2 OBO meee emcal nC. (SG: 4893)) 


§ 106-335. State veterinarian to carry out pro- 
visions of article; how moneys paid out.—The 
state veterinarian is authorized, himself or by his 
representative, to do all things specified in this 
article. All moneys authorized to be paid shall 
be paid from the state treasury on warrants ap- 
proved by the auditor, and the state treasurer is 
hereby authorized to make such payment. (1919, 
c. 62, s. 13; C. S. 4894.) 


Part 5. Tuberculosis. 


§ 106-336. Animals reacting to tuberculin test. 
—All animals reacting to a tuberculin test applied 
by a qualified veterinarian shall be known as 
reactors and be forever considered as affected 
VWistley qabloyonerikerrs.  WGIGPal, ke, valde is sale TC. sh 
4895(a).) 


§ 106-337. Animals to be branded.—All veteri- 
narians who, either by clinical examination or by 
tuberculin test, find an animal affected with tuber- 
culosis, shall, unless the animal is immediately 
slaughtered, properly brand said animal for identi- 
fication on the left jaw with the letter “T”, not 
less than two inches high, and promptly report 
the same to the state veterinarian. (1921, c. 177, 
g 23°C. S. 4895(b):) 


§ 106-338. Quarantine; removal or sale; sale and 
use of milk.—The owner or owners of an animal 
affected with tuberculosis shall keep said animal 
isolated and quarantined in such a manner as to 
prevent the spread of the disease to other animals 
or man. Said animals must not be moved from 
the place where quarantined or sold, or otherwise 
disposed of except upon permission of the state 
veterinarian, and then only in accordance with his 
instructions. The milk from said animals must 
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not be sold, and if used shall be first boiled or 
properly pasteurized? (((1921)4 ch 177, s30383" CES. 
4895(c).) 


§ 106-339. Seller liable in civil action.—Any 
person or persons who sell or otherwise dispose 
of to another an animal affected with tuberculosis 
shall be liable in a civil action to any person in- 
jured, and for any and all damages resulting there- 
from. (1921 C1177. 18e.4°> Cor, ABDOLG).) 
14-364, 106-403, 


Cross Reference.—See also, §$§ 106-404. 


§ 106-340. Responsibility of owner of premises 
where sale is made.—When cattle are sold or oth- 
erwise disposed of in this state by a nonresident of 
this state, the person or persons on whose prem- 
ises the cattle are sold or otherwise disposed of 
with his knowledge and consent shall be equally 
responsible for violation of this law and the reg- 
ulations of the department of agriculture. (1921, 
CAT $6. sy CaS ..4896 (ee) 


§ 106-341. Sale of tuberculin—No person, firm, 
or corporation shall sell or distribute or adminis- 
ter tuberculin, or keep the same on hand for sale, 
distribution, or administration, except qualified 
veterinarians, licensed physicians, or licensed 
druggists, or others lawfully engaged in the sale 
of: biological productsia(1921.~ c: 177, S104 Co. 
4895(f).) 


§ 106-342. Notice to owner of suspected ani- 
mals; quarantine—When the state veterinarian 
receives information, or has reason to,believe that 
tuberculosis exists in any animal or animals, he 
shall .promptly notify the owner or owners, and 
recommend that a tuberculin test be applied to 
said animals, that diseased animals shall be prop- 
erly disposed of, and the premises disinfected un- 
der the supervision of the state veterinarian, or his 
authorized representative. Should the owner or 
owners fail or refuse to comply with the said rec- 
ommendations of the state veterinarian within ten 
days after said notice, then the state veterinarian 
shall quarantine said animals on the premises of 
the owner or owners. Said animals shall not be 
removed from the premises where quarantined 
and milk or other dairy products from same shall 
not be sold or otherwise disposed of. Said quar- 
antine shall remain in effect until the said recom- 
mendations of the state veterinarian have been 
complied with, and the quarantine canceled by the 
state vetéftinarian. (1921, (C2 19t re yo en D. 
4895(g).) 


§ 106-348. Appropriations by counties; elections. 
—The several boards of county commissioners 
in the state are hereby expressly authorized and 
empowered to make such appropriations from the 
general funds of their county as will enable them 
to codperate effectively with the state and federal 
departments of agriculture in the eradication of 
tuberculosis in their respective counties: Pro- 
vided, that if in ten days after said appropriation 
is voted, one-fifth of the qualified voters of the 
county petition the board of commissioners to 
submit the question of tuberculosis eradication or 
no tuberculosis eradication to the voters of the 
county, said commissioners shall submit such 
questions to said voters. Said election shall be 
held and conducted under the rules and regula- 
tions provided for holding stock-law elections in 
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§§ 68-16, 68-20 and 68-21. If at any such election 
a majority of the votes cast shall be in favor of 
said’ tuberculosis eradication, the said board shall 
record the result of the election upon its minutes, 
and codperative tuberculosis eradication shall be 
taken up with the state and federal departments 
of agriculture. If, however, a majority of the 
votes cast shall be adverse, then said board shall 
make no appropriation. (1921, c. 177, s. 8; C. S. 
4895(h).) 


§ 106-344. Petition for election if commission- 
ers refuse codperation; ofder; effect.—If the 
board of commissioners of any county should ex- 
ercise their discretion and refuse to codperate as 
set out in § 106-343, then if a petition is presented 
to said board by one-fifth of the qualified voters 
of the county requesting that an election be held 
as provided in § 106-343 to determine the ques 
tion of tuberculosis eradication in the county, 
the board of commissioners shall order said elec- 
tion to be held in the way provided in § 106-343, 
and if a majority of the votes cast at such elec- 
tion shall be in favor of tuberculosis eradication, 
then said board shall codperate with the state and 
federal governments as herein provided. (1921, 
Celts 020i 805.04): ) 


§ 106-345. Importation of cattle—Whenever a 
county board shall codperate with the state and 
federal governments, whether with or without an 
election, no cattle except for immediate slaughter 
shall be brought into the county unless accompa- 
nied by a tuberculin test chart and health certifi- 
cate issued by a qualified veterinarian. (1921, c. 
177. Sid 0s) Gio) .4895(4)2) 


§ 106-346. Amount of appropriation. — When 
cooperative tuberculosis eradication shall be 
taken up in any county as provided for in §§ 
106-336 to 106-350, the county commissioners of 
such counties shall appropriate from the general 
county fund an amount sufficient to defray one- 
half of the expense of said codperative tubercu- 


losis; “etadication. (2921, c.. 17%, cs. ll wet ey: 
4895 (k).) 
§ 106-347. Qualified veterinarian—The words 


“qualified veterinarian” which appear in §§ 106- 
336 to 106-350 shall be construed to mean a veter- 
inarian approved by the state veterinarian and the 
chief of the United States bureau of animal in- 
dustry for the tuberculin testing of cattle intended 
for interstate shipment. (1921, c. 177, s. 12; C. S. 
4895(1).) 


§ 106-348. Rules and regulations—The com- 
missioner of agriculture, by and with the consent 
of the state board of agriculture, shall have full 
power to promulgate and enforce such rules and 
regulations as may be necessary to control and 
eradicate tuberculosis. (1921; c. 177, s. 13; C. S. 
4895(m).) 


§ 106-349. Violation of law a misdemeanor.— 
Any person or persons who shall violate any 
provision set forth in §§ 106-336 to 106-350, or any 
rule or, regulation duly established by the state 
board of agriculture or any officer or inspector 
who shall willfully fail to comply with any pro- 
visions of this law, shall be guilty of a misde- 
meanor, (1921, c. 177, s. 14; C. S. 4895(n).) 
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§ 106-350. Sale of affected animals a felony.— 
Any person or persons who shall willfully and 
knowingly sell or otherwise dispose of any animal 
or animals known to be affected with tubercu- 
losis without permission as provided for in § 106- 
338 shall be guilty of a felony, and punishable by 
imprisonment of not less than one year or not 


more than five years in the state prison. (1921, 
Col tie belo: 1805(0),) 
Part 6. Cattle Tick. 
§ 106-351. Systematic dipping of cattle or 


horses.—Systematic dipping of all cattle or horses 
infested with or exposed to the cattle tick, (Mar- 
garopus annulatus) shall be taken up in all 
counties or portions of counties that shall at any- 
time be found partially or completely infested 
with the cattle tick (Margaropus annulatus) un- 
der the direction of the state veterinarian acting 
under the authority as hereinafter provided in §§$ 
106-351 to 106-363 and as provided in all other 
laws and parts of laws of North Carolina and the 
livestock sanitary laws and regulations of the 
state board of agriculture not in conflict with §§ 
106-351 to 106-363. (1923, c. 146, s. 1; C. S. 
4895(p).) 


Editor’s Note.—It is said in 1 N. C. Law Rev. 301, that 
this statute reinforces sections 106-22 and 106-306. 


§ 106-352. Counties not embraced in quarantine 
zones.—lf it shall be determined by the state vet- 
erinarian or an authorized quarantine inspector, 
that any county or counties shall be partially or 
completely infested with the cattle tick (Mar- 
garopus annulatus), the county commissioners of 
said counties which are partially or completely in- 
fested with the cattle tick (Margaropus annulatus) 
shall immediately take up the work of systematic 
tick eradication as hereafter provided and con- 
tinue same until the cattle tick (Margaropus an- 
nulatus) is completely eradicated and notice in 
writing of same is given by the state veterinarian. 
(1923, c. 146, s. 3; C. S. 4895(r).) 


§ 106-353. Dipping vats; counties to provide; 
cost.—The county commissioners of the aforesaid 
counties shall provide such numbers of dipping 
vats as may be fixed by the state veterinarian or 
his authorized representative, and provide the 
proper chemicals and other materials necessary to 
be used in the work of systematic tick eradication 
in such counties, which shall begin on said dates 
and continue until the cattle tick (Margaropus 
annulatus) is completely eradicated and notice 
in writing of same is given by the state veterina- 
rian. The cost of said vats and chemicals, or any 
other expense incurred in carrying out the pro- 
visions of §§ 106-351 to 106-363, except §§ 106-354 
and 106-358, shall be paid out of the general county 
fund. (1923, c. 146, s. 4; C. S. 4895(s).) 


§ 106-354. Local state inspectors; commissioned 
as quarantine inspectors; salaries, etc.—The state 
veterinarian shall appoint the necessary num- 
ber of local state inspectors to assist in systematic 
tick eradication, who shall be commissioned by 
the commissioner of agriculture as quarantine in- 
spectors. The salaries of said inspectors shall be 
sufficient to insure the employment of competent 
men, If the services of any of said inspectors is 
not satisfactory to the state veterinarian, his serv- 
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ices shall be immediately discontinued and _ his 
commission canceled. (1923, c. 146, s. 5; 1925, 
Coots, s..65/C: -S/A80b(t).) 


Editor’s Note.—The only effect of the 1925 amendment 
was to strike a provision appropriating a sum not to exceed 
$50,000 with which to pay the salaries of state inspectors. 

§ 106-355. Enforcement of compliance with law. 
—If the county commissioners shall fail, refuse 
or neglect to comply with the provisions of §8§ 
106-351 to 106-363, the state veterinarian shall ap- 
ply to any court of competent jurisdiction for a 
writ of mandamus, or shall institute such other 
proceedings as may be necessary and proper to 
compel such county commissioners to comply with 
the provisions of §§ 106-351 to 106-363. (1923, c. 
146, s. 6; C. S. 4895(u).) 


§ 106-356. Owners of stock to have same dip- 
ped; supervision of dipping; dipping period —Any 
person or persons, firms or corporations, owning 
or having in charge any cattle, horses or mules in 
any county where tick eradication shall be taken 
up, or is in progress under existing laws, shall, 
on notification by any quarantine inspector to do 
so, have such cattle, horses or inules dipped regu- 
larly every fourteen days in a vat properly charged 
with arsenical solution as recommended by the 
United States bureau of animal industry, under 
the supervision of said inspector at such time and 
place and in such manner as may be designated by 
the quarantine inspector. The dipping period 
shall be continued as long as may be required by 
the rules and regulations of the state board of 
agriculture, which shall be sufficient in number 
and length of time to completely destroy and 
eradicate all cattle ticks (Margaropus annulatus) 
in such county or counties. (1923, c. 146, s. 7; C. 
S. 4895(v).) 


§ 106-357. Service of notice—Quarantine and 
dipping notice for cattle, horses and mules, the 
owner or owners of which cannot be found, shall 
be served by posting copy of such notice in not 
less than three public places within the county, 
one of which shall be placed at the county court- 
house. Such posting shall be due and legal no- 
tice. (1923, c. 146, s. 8; C. S. 4895(w).) 


§ 106-358. Cattle placed in quarantine; dipping 
at expense of owner.—Cattle, horses or mules 
infested with or exposed to the cattle tick (Mar- 
garopus annulatus) the owner or owners of which, 
after five days written notice from a quarantine 
inspector of such animals as is provided for in 
§ 106-357, shall fail or refuse to dip such animals 
regularly every fourteen days in a vat properly 
charged with arsenical solution, as recommended 
by the United States bureau of animal industry, 
under the supervision of a quarantine inspector, 
shall be placed in quarantine, dipped and cared 
for at the expense of the owner or owners, by the 
quarantine inspector. (1923, c. 146, s. 9; C. S. 
4895(x).) 


§ 106-359. Expense of dipping as lien on ani- 
mals; enforcement of lien.—Any expense incurred 
in the enforcement of § 106-358 and the cost of 
feeding and caring for animals: while undergoing 
the process of tick eradication shall constitute a 
lien upon any animal, and should the owner or 
owners fail or refuse to pay said expense, after 
three days’ notice, they shall be sold by the sheritf 
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of the county after twenty days advertising at the 
courthouse door and three other public places in 
the immediate neighborhood of the place at which 
the animal was taken up for the purpose of tick 
eradication. ‘The said advertisement shall state 
therein the time and place of sale, which place 
shall be where the animal is confined. The sale 
shall be at public auction and to the highest bidder 
for cash. Out of the proceeds of the sale the 
sheriff shall pay the cost of publishing the notices 
of the tick eradication process, including dipping, 
cost of feeding and caring for the animals and 
cost of the sale, which shall include one dollar and 
fifty cents in the case of each sale to said sheriff. 
The surplus, if any, shall be paid to the owner of 
the animal if he can be ascertained. If he cannot 
be ascertained within thirty days after such sale, 
then the sheriff shall pay such surplus to the 
county treasurer for the benefit of the public 
school fund of the county: Provided, however, 
that if the owner of the animal shall, within 
twelve months after the fund is turned over to 
the county treasurer, as. aforesaid, prove to the 
satisfaction of the board of county commissioners 
of the county that he was the owner of such 
animal, then, upon the order of said board, such 
surplus shall be refunded to the owner. (1923, c. 
146, s. 10; C. S. 4895(y).) 


§ 106-360. Duty of sheriff.—It shall be the duty 
of the sheriff, in any county in which the work 
of tick eradication is in progress, to render all 
quarantine inspectors any assistance! necessary in 
the enforcement of §§ 106-351 to 106-363 and the 
regulations of the North Carolina department of 
agriculture. If the sheriff of any county shall neg- 
lect, fail or refuse to render this assistance when 
so required, he shall be guilty of a misdemeanor 
and be punishable at the discretion of the court. 
(1923, c. 146, s) 11; C. S. 4895(z)..) 


§ 106-361. Rules and regulations—The com- 
missioner of agriculture, by and with the consent 
of the state board of agriculture, shall have full 
power to promulgate and enforce such rules and 
regulations that may hereafter be necessary to 
complete tick eradication in North Carolina. 
(1923, c. 146, s. 12; C. S. 4895(aa).) 


§ 106-362. Penalty for violation—Any person, 
firm or corporation who shall violate any provi- 
sions set forth in §§ 106-351 to 106-363 or any rule 
or regulation duly established by the state board 
of agriculture, or any officer or inspector who shall 
willfully fail to comply with any provision of §§ 
106-351 to 106-363 shall be guilty of a misde- 
meanor. (1923, c. 146, s. 18; C. S. 4895(bb).) 


§ 106-363. Damaging dipping vats a felony.— 
Any person or persons who shall wilfully damage 
or destroy by any means any vat erected, or in 
the process of being erected, as provided for tick 
eradication, shall be guilty of a felony and upon 
conviction shall be imprisoned not less than two 
years nor more than ten years in the state prison. 
(1923,.6.0146, 5.0145 (C...Sic4895 (ec).) 


Part 7%. Rabies. 


§ 106-364. Definitions. — The following defini- 
tions shall apply to §§ 106-364 to 106-387: 

(a) The term “dog” shall mean dogs of any 
Sex. 
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(b) The term “vaccination” shall be under- 
stood to mean the administration of anti-rabic 


vaccine approved by the department of agriculture, 
containing not less than twenty percent (20%) 
of fixed virus material, non-virulent and potent 
as shown by the required tests of the United 
States bureau of animal industry. (1935, c. 122, 
Sips) 


§ 106-365. Annual vaccination of all dogs.—In 
all counties where a campaign of vaccination is 
being conducted, it shall be the duty of the owner 
of every dog to have same vaccinated annually by 
a rabies inspector in accordance with the provi- 
sions of §§ 106-364 to 106-387. And it shall be the 
further duty of the owner of said dog to properly 
restrain same and to assist the rabies inspector in 
administering the vaccine. (1935, c. 122, s. 2; 1941, 
c. 259, s. 2.) 

Local Modification.—Person and Union: 1941, c. 259, s. 12%. 

Editor’s Note.—The 1941 amendment inserted at the be- 


ginning of this section the words: ‘In all counties where 
a campaign of vaccination is being conducted.’’ 


§ 106-366. Appointment and qualifications of 
rabies inspectors; preference to veterinarians.—It 
shall be the duty of the county health officers of 
the several counties, and in those counties where 
health officers are not employed, it shall be the 
duty of the board of county commissioners, to ap- 
point, subject to the approval and confirmation of 
the commissioner of agriculture of North Caro- 
lina, a sufficient number of rabies inspectors to 
carry out the provisions of §§ 106-364 to 106-387. 
In the appointment of rabies inspectors preference 
shall always be given to graduate licensed veteri- 
narians and said veterinarians may be appointed 
to carry out the provisions of §§ 106-364 to 106- 
387 in the entire county. No person shall be ap- 
pointed as a rabies inspector unless such person 
is of good moral character and by training and 
experience can demonstrate the ability to perform 
the duties required under §§ 106-364 to 106-387. 
(1935, c. 122, s. 3; 1941, c. 259, s. 3.) 

Local Mbodification—Davie: 1937, c. 255. 
Union: 1941, c.. 259, s. 12%. 


Editor’s Note.—The 1941 amendment substituted the above 
for the former séction. 


Person and 


§ 106-367. Time of vaccination.—The vaccina- 
tion of all dogs in the counties shall begin annu- 
ally on April first and shall be completed within 
ninety (90) days from the date of beginning the 
vaccination in the several counties. (1935, c. 
122 eG) 


§ 106-368. Publication of notice of date of vac- 
cination; duty of owner.—The rabies inspector 
shall give due notice through the newspaper of 
the county and by posting notice at the court 
house and at one or more public places in each 
township of the county of the date on which the 
vaccination of all dogs shall be started in a county 
and it shall be the duty of the owner of every dog 
in said county to have said dog, or dogs, at either 
of two or more points in the township for the pur- 
pose of having same vaccinated, said points and 
date to be designated by the rabies inspector. 
(1935,0C, 22ers heed ce 25O0 sgen4s) 

Editor’s Note.—The 1941 amendment substituted the words 
“rabies inspector’? for ‘‘department of agriculture.” 

§ 106-369. Vaccine and cost; metal tag to be 
worn by dog; certificate of vaccination.__The state 
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department of agriculture shall purchase the 
proper rabies vaccine provided for in §§ 106-364 
to 106-387 and supply same to the rabies inspector 
at a cost of not to exceed fifty cents per dose. and 
a uniform metal tag, serially numbered and suitably 
lettered and to show the year issued. At the time 
of vaccination the rabies inspector shall give to the 
owner or person in charge of each dog vaccinated 
a numbered metal tag together with a certificate. 
The certificate shall be issued in duplicate, the 
rabies inspector to retain a copy. The metal tag 
shall be worn by the dog at all times. (1935, c. 
Seueseo. (otis, 2007.8. 0.) 


Editor’s Note.—The 1941 amendment raised the cost of 
vaccine and made other changes. 


§ 106-370. Notice to sheriff of each county and 
his duty to assist—The rabies inspector shall no- 
tify the sheriff of the county of the date when the 
vaccination of dogs in said county shall begin and 
it shall be the duty of the sheriff and his deputies 
to assist the rabies inspector in the enforcement 
of §§ 106-364 to 106-387. (1935, c. 122, s. 7; 1941, 
2595.5) 6.) 


Editor’s Note.—The 1941 amendment substituted the words 
“rabies inspector’ for the words “department of agricul- 
ture.” 


§ 106-371. Canvass of dogs not wearing metal 
tags; notice to owners to have dogs vaccinated; 
killing of ownerless dogs.—When the rabies in- 
spector has carried out the provisions of §§ 106- 
364 to 106-387 as to § 106-368 in all townships of 
the county, it shall be the duty of the sheriff with 
the assistance of the rabies inspector to make a 
thorough canvass of the county and frequently 
thereafter to determine if there are any dogs that 
are not wearing the metal tag provided for in 
§ 106-369. If such dogs are found the sheriff 
shall notify the owner to have same vaccinated 
by a rabies inspector and to produce the certifi- 
cate provided for in § 106-369, within three days. 
If the owner shall fail to do this he shall be prose- 
cuted in accordance with the provisions of §§ 106- 
364 to 106-387. If the owner of a dog not wearing 
a tag cannot be found it shall be the duty of said 
officer to destroy said dog. (1935, c. 122, s. 8.) 


§ 106-372. Fee for vaccination; dog tax credit; 
penalty for late vaccinations.—The rabies inspec- 
tor shall collect from the owner of each dog vac- 
cinated as provided for in § 106-368, not more 
than seventy-five cents for each dog, the same 
to be credited on the dog tax when certifi- 
cate of vaccination is presented to the sheriff or 
tax collector of said county. Any:cwner who fails 
to have his dog vaccinated at the time the rabies 
inspector is in the township in which the owner 
resides as provided in § 106-368, shall have said 
dog vaccinated in accordance with § 106-371 and 
shall pay the rabies inspector the additional sum 
of twenty-five cents to be retained by him for 
each dog treated: Provided, that in cases where 
dogs are vaccinated in accordance with § 106-371, 
the total charge for such treatment shall not ex- 
ceed seventy-five cents, only fifty cents of which 
shall be credited on such dog tax. (1935, c. 122, 
Bro 1041, c. 209, 3.7.) 

Local Modification Edgecombe, Nash and Wilson: 
c. 259, s. 7. Person and Union: 1941, c. 259, s. 12%. 


Editor’s Note.—The 1941 amendment struck out the for- 
mer section and inserted the above in lieu thereof. 


1941, 
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§ 106-373. Vaccination of dogs after annual vac- 
cination period—It shall be the duty of the 
owner of any dog born after the annual vaccina- 
tion of dogs in his county or any dog that was 
not six months old at the time of said annual vac- 
cination to take the same when six months old 
to a rabieés inspector for the purpose of having 
same, vaccinated. The fee charged in such cases. 
by the rabies inspector shall not exceed seventy- 
five cents per animal. (1935, c. 122, s. 10, c. 344; 
1941, c. 259, s. 8.) 

Local Modification.—Edgecombe, Nash and Wilson: 
c. 259, s. 8. Person and Union: 1941, c. 259, s. 12%. 


Editor’s Note.—The 1941 amendment raised the fee from 
fifty to seventy-five cents. 


§ 106-374. Vaccination and confinement of dogs 
brought into state.—All dogs shipped or other- 
wise brought into this State, except for exhibi- 
tion purposes where the dogs are confined and not 
permitted to run at large, shall be securely con- 
fined and vaccinated within one week after entry, 
and shall remain confined for two additional 
weeks after vaccination unless accompanied by a 
certificate issued by a qualified veterinarian show- 
ing that said dog is apparently free from rabies 
and has not been exposed to same and that said 
dog has received a proper dose of rabies vaccine 
not, more than six months prior to the date of 
issuing the certificate. (1935, c. 122, s. 11.) 


§ 106-375. Quarantine of districts infected with 
rabies.—The county health officer may declare 
quarantine against rabies in any designated dis- 
trict when in its judgment this disease exists to 
the extent that the lives of persons are endan- 
gered and all dogs in said district shall be con- 
fined on the premises of the owner or in a veteri- 
nary hospital: Provided a dog may be permitted 
to leave the premises of the owner if on leash or 
under the control of its owner or other responsi- 
ble person. (1935, c. 122, s. 12; 1941, c. 259, s. 9.) 


Local Modification.—Person and Union: 1941, c. 259, s. 12%. 

Editor’s Note.—The 1941 amendment substituted the words 
“county health officer’ for the words “department of ag- 
riculture.”’ 


§ 106-376. Killing stray dogs in quarantine 
districts. — When quarantine has been established, 
and dogs continue to run at large, uncontrolled 
by owners or persons responsible for their con- 
trol, any police officer or deputy sheriff shall have 
the right after reasonable effort has been made 
on the part of the officers to apprehend the dogs 
running at large to kill said dogs and properly 
dispose of their bodies. (1935, c. 122, s. 18.) 


§ 106-377. Infected dogs to be killed; protec. 
tion of dogs vaccinated.—Every animal having 
rabies, and every animal known to have been 
bitten by another animal having rabies, shall be 
killed immediately by its owner or a peace officer: 
Provided that if any animal known to have been 
bitten by a dog having rabies, but which has not 
developed the disease, shall have been vaccinated 
in accordance with §§ 106-354 to 106-387 before 
being bitten, such animal shall be closely confined 
until it shall have been determined by the rabies 
inspector or a registered veterinarian that the 
animal has rabies, before it shall be required to be 
killed. (1935, c. 122, s. 14.) 


§ 106-378. Confinement of suspected dogs.— 
Every person who owns or has possession of an 


1941, 
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animal which is suspected of having rabies or 
which has symptoms of or has been exposed to 
the disease, shall confine such animal at once in 
some secure place for at least three weeks and 
until released by a rabies inspector for the pur- 
pose of determining whether such animal has the 
disease. (1935, c. 122, s. 15, c. 344; 1941, c. 259, 
Sue») 


Local Modification.—Person and Union: 1941, c. 259, s. 12%. 


§ 106-379. Dogs having rabies to be killed; 
heads ordered to a laboratory.—Every animal, 
after it has been determined that it has rabies, 
shall be killed at once by a peace officer or its 
owner, and the head of every animal suspected of 
having rabies which may have died shall be prop- 
erly prepared and sent at once to the laboratory 
approved by the state board of health. (1935, c. 
TO Drenc sal Gey) 


§ 106-380. Notice to county health officer and 
rabies inspector when person bitten; confinement 
of dog.—When a person has been bitten by a dog 
or animal, which has rabies or which is suspected 
of having rabies, it shall be the duty of such per- 
son, or his parent or guardian if such person is a 
minor, and the person owning such animal or 
having the same in his possession or under his 
control, to immediately notify the county health 
officer and give their names and addresses; and 
the owner of person having such dog or animal 
in his possession or under his control shall im- 
mediately notify the rabies inspector and shall se- 
curely confine said animal on his premises or sur- 
render it to a veterinary hospital for inspection 
and observation. After the preliminary examina- 
tion and observation the animal may be released 
in the custody of the owner to be kept under 
quarantine and observation for twenty-one (21) 
days, and until released by the rabies inspector, 
- the animal is found not to have rabies. (1935, 

1225 Seel yar OA ee 25OeS ells) 


pis Modification.—Person and Union: 1941, c. 259, s. 12%. 

Editor’s Note.—The 1941 amendment substituted the words 
“county health officer’ for the words “department oi ag- 
riculture.”’ 


§ 106-381. Confinement or leashing of vicious 
dogs.—When an animal becomes vicious, and a 
menace to the public health the owner of such 
animal or person harboring or having such animal 
in his possession shall not permit such animal to 
run at large unless on leash in the care of a 
responsible person, or muzzled with a proper fit- 
ting muzzle, securely fastened to prevent such ani- 
mal from biting a person or another animal. 
(Gila, (es RPh CP ale) 


§ 106-382. Administration of law in cities and 
larger towns; codperation with sheriffs.—In towns 
or cities with a population of five thousand (5000), 
or more, the responsibility for assistance in the 
enforcement of §§ 106-364 to 106-387 shall be with 
the public safety or police department of said 
town or city, and this department shall be subject 
to the same rules, regulations and penalties as the 
sheriffs of the several counties; and it shall further 
be the duty of the public safety or police depart- 
ment in towns or cities assisting in the enforce- 
ment of §§ 106-364 to 106-387 to co-operate with 
the sheriff of any county in the carrying out of 
the provisions of §§ 106-364 to 106-387 for a dis- 
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tance of one mile beyond the city limits. (1935, c. 


122, s. 19.) 


§ 106-383. Regulation of content of vaccine; 
doses.—Rabies vaccine intended for use on dogs 
and other animals shall not be shipped or other- 
wise brought into North Carolina, used, sold or 
offered for sale unless said rabies vaccine shall 
contain not less than twenty percent (20%) of 
fixed virus material and be non-virulent and po- 
tent as shown by the required tests of the United 
States bureau of animal industry. Said rabies 
vaccine shall be recommended in doses of not 
less than five (5) c. c. each for dogs and other 
small animals; relatively larger doses being recom- 
mended for larger animals. (1935, c. 122, s. 20.) 


§ 106-384. Law declared additional to other 
laws on subject.—The provisions of $§ 106-364 to 
106-387 shall not be construed to repeal or change 
any laws heretofore enacted but shall be in addi- 
tion thereto except insofar as said laws heretofore 
enacted and enforced shall actually conflict with 
the provisions of §§ 106-364 to 106-387 and prevent 
the proper enforcement of said provisions. And 
the said laws enacted and now in force shall re- 
main in full force and effect except as they do 
actually conflict with the enforcement of the pro- 
visions of §§ 106-364 to 106-387 in which §§ 106- 
364 to 106-387 and the provisions thereof shall 
prevail, (1935; c, 122; s. 21) 


§ 106-385. Violation made misdemeanor.—Any 
person who shall violate any of the provisions 
of §§ 106-364 to 106-387 or any provision of any 
regulation of quarantine established thereunder 
shall be guilty of a misdemeanor and upon con- 
viction thereof shall be subject to a fine of not 
less than ten ($10.00) dollars or more than fifty 
($50.00) dollars, or to imprisonment of not less 
than ten (10) days or more than thirty (30) days 
in the discretion of the court. (1935, c. 122, s. 23.) 


§ 106-386. Present dog tax limited——No county, 
city or town shall levy any additional taxes 
on dogs other than the tax now levied. (1935, c. 
12 2iesune 4) 


§ 106-387. Disposition of funds—Any money 
collected under the provisions of §§ 106-364 to 
106-387 in excess of the cost of operations and 
enforcement shall become a part of the agricultural 
fund of the State of North Carolina. (1935, c. 
190.) 
Part 8. Bang’s Disease. 


§ 106-388. Animals affected with, or exposed 
to Bang’s disease, declared subject to quarantine, 
etc.—It is hereby declared that the disease of ani- 
mals known as Bang’s disease, contagious abor- 
tion, abortion disease, bovine infectious abortion; 
or Bang’s bacillus disease, is of a contagious and 
infectious character, and animals affected with, or 
exposed to, or suspected of being carriers of said 
disease shall be subject to quarantine and the 
rules and regulations of the department of agri- 
chiltures (937, caelihe iss 


§ 106-389. “Bang’s disease” defined; co-opera- 
tion with federal department of agriculture. — 
Bang’s disease shall mean the disease wherein an 
animal is infected with the Bang bacillus, irre- 
spective of the occurrence or absence of an abor- 
tion. An animal shall be declared infected with 


[ 68 ] 


§ 106-390 


Bang’s disease if it reacts to a seriological test, 
or if the Bang bacillus has been found in the 
body or its secretions or discharge, or if it has 
been treated with a live culture of the Bang ba- 
cillus. The control and eradication of Bang’s 
disease in the herds of the state shall be conducted 
as far as the funds of the department of agricul- 
ture will permit, and in accordance with the rules 
and regulations made by the ‘said department. 
Said department of agriculture is hereby author- 
ized to co-operate with the United States depart- 
ment of agriculture in the control and eradication 
Opebaners diseases (195,06. 175. S42.) 


§ 106-390. Blood samples; diseased animals to 
be branded and quarantined; sale, etc.—All blood 
samples for a Bang’s disease test shall be drawn 
by a qualified veterinarian whose duty it shall be 
to brand all animals affected with Bang’s disease 
with the letter “B” on the left hip or jaw, not less 
than three or more than four inches high, and to 
tag such animals with an approved cattle ear tag 
and to report same to the state veterinarian. Cat- 
tle affected with Bang’s disease shall be quaran- 
tined on the owner’s premises. No animal affected 
with Bang’s disease shall be sold, traded or other- 
wise disposed of except for immediate slaughter, 
and it shall be the duty of the person disposing of 
such infected animals to see that they are promptly 
slaughtered and a written report of same is made 
to the state veterinarian. (1937, c. 175, -s. 3.) 


§ 106-391. Civil liability of vendors—Any per- 
son or persons who knowingly sell or otherwise 
dispose of, to another, an animal affected with 
Bang’s disease shall be liable in a civil action to 
any person injured, and for any and all damages 
resulting therefrom. (1937, c. 175, s. 4.) 


Cross References.—For similar section, see § 106-339. For 
criminal provisions, see § 14-364. 


§ 106-392. Sales by non-residents——When cattle 
are sold, or otherwise disposed of, in this state, 
by a non-resident of this state, the person or per- 
sons on whose premises the cattle are sold, or 
otherwise disposed of, with his knowledge and 
consent, shall be equally responsible for violations 
of §§ 106-388 to 106-399 and the regulations of the 
department of agriculture. (1937, c. 175, s. 5.) 


§ 106-393. Duties of state veterinarian; quar- 
-antine for failure to comply with recommenda- 
tions—When the state veterinarian receives in- 
formation, or has reason to believe that Bang’s 
disease exists in any animal or animals, he shall 
promptly notify the owner or owners, and recom- 
mend that a test be applied to said animals, that 
diseased animals shall be properly disposed of, 
and the premises disinfected under the supervi- 
sion of the state veterinarian or his authorized 
representative. Should the owner or owners fail 
or refuse to comply with the said recommenda- 
tions of the state veterinarian within ten days 
after said notice, then the state veterinarian shall 
quarantine said animals on the premises of the 
owner or owners. Said animals shall not be re- 
moved from the premises where quarantined. 
Said quarantine shall remain in effect until the 
said recommendations of the state veterinarian 
have been complied with and the quarantine is 
canceled by the state veterinarian. (1937, c. 175, 
s. 6.) 
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§ 106-394, Co-operation of county boards of 
commissioners.—The several boards of county 
commissioners in the state are hereby expressly 
authorized and empowered within their discretion 
to make such appropriations from the general 
funds of their county as will enable them to co- 
operate effectively with the state and federal de- 
partments of agriculture in the eradication of 
Bang’s disease in their respective counties. (1937, 
CeO U Saar.) 


§ 106-395. Compulsory testing. — Whenever a 
county board shall co-operate with the state and 
federal governments, as provided for in §§ 106- 
388 to 106-399, the testing of all cattle in said 
county shall become compulsory, and it shall be 
the duty of the cattle owners to give such assist- 
ance as may be necessary for the proper testing 
of said cattle, and no cattle, except for immediate 
slaughter, shall be brought into the county unless 
accompanied by a proper test chart and health 
certificate issued by a qualified veterinarian, show- 
ing that the cattle have passed a proper test for 
Bane’s disease. (1937, c. 175; s. 8.) 


§ 106-396. “Qualified veterinarian” defined. 
The words “qualified veterinarian” shall be con- 
strued to mean a veterinarian approved by the 
state veterinarian and chief of the United States 
bureau of animal industry for the testing of cat- 


tle intended for interstate shipment. (1937, c. 
i SeeSemo. ) 

§ 106-397. Authority to promulgate and en- 
force rules and regulations—The commissioner 


of agriculture, by and with the consent of the 
state board of agriculture, shall have full power to 
promulgate and enforce such rules and regulations 
as may be necessary to carry out the provisions 
of §$ 106-388 to 106-399 and for the effective con- 
trol and eradication of Bang’s disease. (1937, c. 
175, s. 10.) 


§ 106-398. Violation made misdemeanor.—Any 
person or persons who shall violate any provi- 
sion set forth in §$§ 106-388 to 106-399, or any rule 
or regulation duly established by the state board , 
of agriculture, or any officer or inspector who 
shall wilfully fail to comply with any provisions 
of §§ 106-388 to 106-399, shall be guilty of a mis- 
demeanor. (1937, c. 175, s. 11.) 


§ 106-399. Punishment for sales of animals 
known to be infected—Any person or persons 
who shall wilfully and knowingly sell or other- 
wise dispose of any animal or animals known to 
be affected with Bang’s disease, except as pro- 
vided for in §§ 106-388 to 106-399, shall be guilty 
of a misdemeanor, and punishable by a fine of not 
less than fifty dollars and not more than two hun- 
dred dollars, or imprisoned for a term of not less 
than thirty days or more than two years. (1937, 
c. 175, s. 12.) 


Part 9. Control of Livestock Diseases. 


§ 106-400. Permit from state veterinarian for 
sale, transportation, etc., of animals affected with 
disease—No person or persons shall sell, trade, 
offer for sale or trade, or transport by truck or 
other conveyance on any public road or other 
public place within the state any animal or ani- 
mals affected with a contagious or infectious dis- 
ease, except upon a written permit of the state 
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veterinarian and in accordance with the provi- 
sions of said permit. ‘The state veterinarian, or 
his authorized representative, is hereby empow- 
ered to examine any livestock that are being 
transported or moved, sold, traded, offered for 
sale or trade on any highway or other public place 
within the state for the purpose of determining 
if said animals are affected with a contagious or 
infectious disease, or are being transported or of- 
fered for sale or trade in violation of §§ 106-400 
to 106-405. If the animals are found to be diseased 
or are being moved, sold, offered for sale or trade 
in violation of §§$ 106-400 to 106-405, they shall be 
placed under quarantine in accordance with the 
provisions of §§ 106-400 to 106-405 in a place to 
be determined by the state veterinarian or his au- 
thorized representative. Any animal or animals 
shipped or otherwise moved into this state in vio- 
lation of federal laws or regulations shall be 
handled in accordance with the provisions of §§ 
106-400 to 106-405. (1939, c. 360, s. 1.) 


Cross Reference.—See § 106-307.4. 


§ 106-401. Notice of quarantine; removal of 
quarantine.—The state veterinarian, or his author- 
ized representative, is hereby authorized to quar- 
antine any animal or animals affected with, ex- 
posed to, or injected with any material capable 
of producing a contagious or infectious disease, 
and to give public notice of such quarantine by 
posting or placarding the entrance to or any part 
of the premises on which the animals are held 
with a suitable quarantine sign, said animal or 
animals to be maintained by the owner or person 
in charge, as provided for in §§ 106-400 to 106-405, 
at the owner’s expense. No animal or animals un- 
der quarantine shall be moved from the premises 
except upon a written permit from the state veteri- 
narian or his authorized representative. Said 
quarantine shall remain in effect until cancelled 
by official notice from the state veterinarian and 
shall not be cancelled until the sick and dead ani- 
mals have been properly disposed of and the 
premises have been properly cleaned and disin- 
fected. (1939, c. 360, s. 2.) 


Cross Reference.—See § 106-307.3. 


§ 106-402. Confinement and isolation of dis- 
eased animals required—Any animal or animals 
affected with or exposed to a contagious or in- 
fectious disease shall be confined by the owner 
or person in charge of said animal or animals in 
such a manner, by penning or otherwise securing 
and actually isolating same from the approach or 
contact with other animals not so affected; they 
shall not have access to any ditch, canal, branch, 
creek, river, or other watercourse which passes 
beyond the premises of the owner or person in 
charge of said animals, or to any public road, or 
to the premises of any other person. (1939, c. 
360, s. 3.) 


§ 106-403. Disposition of dead animals and 
fowls.—It shall be the duty of the owner or per- 
son in charge of any animals or fowls that die 
from any cause and the owner, lessee, or person in 
charge of any land upon which any animals or 
fowls die, to bury the same to a depth of at least 
three feet beneath the surface of the ground, or to 
completely burn said animals or fowls, within 
twenty-four hours after the death of said animals 
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or fowls, or to otherwise dispose of the same in 
a manner approved by the state veterinarian. It 
shall be unlawful for any person to remove the 
carcasses of dead animals or fowls from his 
premises to the premises of any other person with- 
out the written permission of the person having 
charge of such premises and without burying said 
carcasses as above provided. (1919, c. 36; 1927, c. 
2:°1939; ¢. 860,08! 4°°C..S. 4488.) 


§ 106-404. Animals affeeted with glanders to be 
killed. — If the owner of any animal having the 
glanders or farcy shall omit or refuse, upon dis- 
covery or knowledge of its condition, to deprive 
the same of life at once, he shall be guilty of a 
misdemeanor, and upon conviction shall be fined 
not more than fifty dollars or imprisoned not more 
than thirty days. (Rev., s. 3296; Code, s. 2489; 
1891, -c.°65" “1881; ¢. 868,882 C,. 5.4489.) 


Cross Reference—As to compensation for killing diseased 
animals, see $§ 106-323 et seq. 


§ 106-405. Violation made misdemeanor. 
Any person or persons who shall knowingly and 
willfully violate any provisions of §§ 106-460 to 
106-405 shall be guilty of a misdemeanor. (1939, 
c. 360, s. 6.) 

Local Modification.—Macon: 


1939516. 2000, “Sau 7 


Art. 35. Public Livestock Markets. 


§ 106-406. Permits for public livestock markets; 
restraining order for certain violations—Any per- 
son, firm or corporation operating a public live- 
stock market within the state of North Carolina 
shall be required to obtain from the commissioner 
of agriculture a permit authorizing the operation 
of such market. Application for a permit shall be 
made on forms furnished by the commissioner of 
agriculture and shall show full name and address 
of all persons having financial interest in the mar- 
ket, name of the officers, manager and person in 
charge, the name under which the market will op- 
erate, location, and facilities for holding and seg- 
regating animals, and such other information as the 
commissioner of agriculture may require. Upon 
the filing of the application on the forms prescribed 
and the giving of bond as required in this article, 
the commissioner of agriculture shall issue and de- 
liver to the applicant a permit authorizing the op- 
eration of the market, which permit may be re- 
voked by the state board of agriculture for viola- 
tion of the provisions of this article, or the rules 
and regulations promulgated thereunder, after the 
owner or operator of the livestock market shall 
have’ been given ten days’ notice of the alleged vio- 
lation and an opportunity to be heard relative 
thereto by the state board of agriculture. 

If any person, firm, or corporation shall operate 
a public livestock market in violation of the provi- 
sions of this article, or the rules and regulations 
promulgated by the state board of agriculture, or 
shall fail to comply with the provisions of the arti- 
cle, or rules and regulations promulgated thereun- 
der, a temporary restraining order may be issued 
by a judge of the superior court upon application 
by the commissioner of agriculture, and the judge 
of the superior court shall have the same power 
and the authority as in any other injunction pro- 
ceeding, and the defendant shall have the same 
rights, including the right of appeal, as in any 
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other injunction proceeding heard before the su- 
perior-court. *(1941,)'c; 263; S) 1-°1943, °c. 724, \s. 71.) 

Editor’s Note.—The 1943 amendment added the second 
paragraph and rewrote the first. 

§ 106-407. Bonds required of operators; exemp- 
tions as to permits and health requirements.— 
The commissioner of agriculture shall require the 
operator of said livestock market to furnish a 
bond acceptable to the commissioner of agricul- 
ture of two thousand dollars ($2,000.00) to secure 
the performance of all obligations incident to the 
operation of the livestock market, including 
prompt payment of proceeds for purchase or sale 
of livestock: Provided, that said bond shall not be 
required by a livestock market association organ- 
ized under a law which requires such association 
to be bonded or a market operating under the 
Federal Packers and Stockyards Act. A _ live- 
stock market where horses and mules are sold ex- 
clusively, or a market that sells only finished live- 
stock that are shipped for immediate slaughter, 
shall be exempt from the health requirements of 
this article, as set forth in §§ 106-409 and 106-410 
and shall not be required to secure a permit as 
provided for in § 106-406. (1941, c. 263, s. 2.) 


§ 106-408. Marketing facilities prescribed; rec- 
ords of purchases and sales.—All public livestock 
markets operating under this article shall have 
proper facilities for handling livestock, which shall 
include proper pens for holding and segregating 
animals, properly protected from weather; an ade- 
quate water supply; satisfactory scales if animals 
are bought, sold, or exchanged by weight, said 
scales to be approved by the North Carolina divi- 
sion of weights and measures; and such other 
equipment as the commissioner of agriculture may 
deem necessary for the proper operation of the 
market. The premises, including yards, pens, al- 

*leys, and chutes shall be cleaned and disinfected 
at least weekly in accordance with the regulations 
issued in accordance with this article. Said market 
shall keep a complete permanent record showing 
from whom all animals are received and to whom 
sold, the weight, if purchased or sold by weight, 
the price paid and the price received, such record 
to be available to the commissioner of agriculture 
or his authorized representative. (1941, c. 263, 
$43)) 


§ 106-409. Health certificates for cattle removed 
for nonslaughter purposes; identification; infor- 
mation form; bill of sale. — No cattle except 
those for immediate slaughter shall be removed 
from any public livestock market unless they are 
accompanied by a health certificate issued by a 
qualified veterinarian, said veterinarian to be ap- 
proved by the commissioner of agriculture, show- 
ing that such animals are apparently healthy and 
come directly from a herd all of which animals in 
the herd have passed a negative test for Bang’s 
disease within twelve months prior to the date of 
sale, or that said animal.or animals have passed a 
satisfactory test for Bang’s disease made within 
thirty days prior to sale and such other tests and 
vaccinations as the commissioner of agriculture 
may require. Every such animal shall be identi- 
fied by an approved numbered ear tag and descrip- 
tion. A copy of said certificate shall be kept on 
file by the market. No test for Bang’s disease 
shall be required on steers and all cattle less than 
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six months of age, but such animals shall be sub- 
ject to all other provisions of this article. All cattle 
removed from any public livestock market for im- 
mediate slaughter shall be identified in an ap- 
proved manner and the person removing same 
shall sign a form in duplicate showing number of 
cattle, their description, where same are to be 
slaughtered or resold for slaughter. Said cattle 
shall be resold only to a recognized slaughter plant 
or the agent of same, or to a person, firm or corpo- 
ration that handles cattle for immediate slaughter 
only, and said cattle shall be used for immediate 
slaughter only. No market operator shall allow 
the removal of any cattle from a market in viola- 
tion of this section. (1941, c. 268, s. 4; 1943, c. 
724, ss. 2.) 

Editor’s Note.—The 1943 amendment added the last two 
sentences and rewrote the third sentence from the end. 

§ 106-410. Health certificates for swine re- 
moved for nonslaughter purposes; identification; 
information form; bill of sale—No swine, except 
those for immediate slaughter, shall be removed 
from any public livestock market unless they are 
accompanied by a health certificate issued by a 
qualified veterinarian, said veterinarian to be ap- 
proved by the commissioner of agriculture, show- 
ing that such animals are apparently healthy and 
that they have received a proper dose of anti-hog 
cholera serum not more than twenty-one days or 
a proper dose of serum and virus not less than 
thirty days prior to the date of sale, and such 
other vaccinations as may be required by the 
commissioner of agriculture. All such swine shall 
be identified by an approved, numbered ear tag 
and descriptions which shall be entered on the 
health certificate. A copy of said certificate shall 
be kept on file by the market. All swine removed 
from any public livestock market for immediate 
slaughter shall be identified by a distinguishing 
paint mark or by ‘other methods approved by the 
commissioner of agriculture and the person re- 
moving same shall sign a form in duplicate show- 
ing number of hogs, their description, where same 
are to be slaughtered or resold for slaughter. Said 
swine shall be resold only to a recognized slaugh- 
ter plant or the agent of same, or to a person, firm 
or corporation that handles swine for immediate 
slaughter only and said swine shall be used for 
immediate slaughter only. No market operator 
shall allow the removal of any swine from a mar- 
ket in violation of this section. (1941, c. 2638, s. 
5; 1948, c. 724, s. 3.) 

Editor’s Note.—The 1943 amendment added the last two 
sentences and rewrote the third sentence from the end. 

§ 106-411. Regulation of use of livestock re- 
moved from market.—Any person or persons who 
shall remove from a public livestock market any 
cattle swine, or other livestock for immediate 
slaughter shall use them for immediate slaughter 
only or resale for slaughter in accordance with 
this article and the regulations issued in accord- 
ance with same. ‘The owner of said animals shall 
be charged with the responsibility of having said 
animals slaughtered and shall be liable for all dam- 
ages resulting from diverting them to other uses 
or failing to have them slaughtered, in addition to 


the criminal liability imposed in this article. 
(1941, c. 263, s. 6; 1948, c. 724, s. 4.) 
Editor’s Note.—The 1943 amendment rewrote portions 


of this section. 
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§ 106-412. Admission of unimals to market; 
quarantine of diseased animals; sale prohibited; 
regulation of trucks, etc—No animal known to be 
affected with a contagious or infectious disease 
shall be received or admitted into any public live- 
stock market except upon special permit issued by 
the commissioner of agriculture or his authorized 
representative. All animals affected with or ex- 
posed to any contagious or infectious disease of 
animals or any animal that reacts to a test indi- 
cating the presence of such a disease, shall be 
quarantined separate and apart from healthy ani- 
mals and shall not be sold, traded, or otherwise 
disposed of except upon permission of the com- 
missioner of agriculture or his authorized repre- 
sentative, and for immediate slaughter only. The 
owner of the animals shall be responsible for the 
cost of maintaining the quarantine, the necessary 
treatment, and the feed and care of the animals 
while under quarantine and said cost shall consti- 
tute a lien against all of said animals. All trucks, 
trailers, and other conveyances used in transport- 
ing livestock shall be cleaned and disinfected in 
accordance with the regulations issued by author- 
ity of this article..(1941 se. 2630s; 75) 


§ 106-418. Sale, etc., of certain diseased animals 
prohibited; application of article; sales by farm- 
ers.—No person or persons shall sell or offer for 
sale, trade or otherwise dispose of any animal or 
animals that are affected with a contagious or in- 
fectious disease or that the owner or person in 
charge has reason to believe are so,affected, er- 
cept upon permission of the commissioner of ag- 
riculture or his authorized representatives and 
for immediate slaughter only. The provisions of 
this article requiring inspection, testing, vaccina- 
tion, paint marking, identication with an ear tag 
and health certificate issued by a qualified veterina- 
rian shall apply to all animals sold or offered for 
sale on any public highway, right of way, street, or 
within one-half mile of any public livestock mar- 
ket, or other public place: Provided, that this pro- 
vision shall not apply to animals raised and owned 
by a bona fide farmer who is a resident of the state 
of North Carolina and sold or offered for sale by 
him. (1941, c. 263, s. 8; 1943, c. 724, s. 5.) 


Editer’s Note.—The 1943 amendment rewrote this section. 


§ 106-414. Transportation, sale, etc., of dis- 
eased livestock; burden of proving health—No 
cattle, swine, or other livestock affected with a 
contagious or infectious disease shall be trans- 
ported or otherwise moved on any public highway 
or street in this state except upon written permis- 
sion of the commissioner of agriculture or his au- 
thorized representative for immediate slaughter 
only to a designated slaughter point. The burden 
of proof to establish the health of any animal 
transported on the public highways of this state, 
sold, traded, or otherwise disposed of in any pub- 
lic place shall be upon the vendor. Any person 
who shall sell, trade, or otherwise dispose of any 
animal affected with a contagious or infectious 
disease knowingly, or who has reasons to believe 
that the animal is so affected, shall be liable for 
all damages resulting from such sale or trade. 
(1941, c. 263, s. 9.) 


§ 106-415. Fees for permits; term of permits; 
cost of tests, serums, etc.—The commissioner of 
agriculture is hereby authorized to collect a fee of 
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twenty-five dollars ($25.00) for each permit issued 
to a public livestock market under the provisions 
of this article. The fees provided for in this article 
shall be used exclusively for the enforcement of 
this article. All permits issued under the provi- 
sions of this article shall be effective until the fol- 
lowing July first unless cancelled for cause. The 
cost of all tests, serums, vaccine, and other medical 
supplies necessary for the enforcement of this ar- 
ticle and the protection of livestock against conta- 
gious and infectious diseases shall be paid for by 
the owner of said livestock and said cost shall 
constitute a lien against all of said animals. (1941, 
c. 268, s. 10.) 


§ 106-416. Rules and regulations—The com- 
missioner of agriculture, by and with the consent 
of the state board of agriculture, shall have full 
power to promulgate and enforce such rules and 
reculations that may hereafter be necessary to 


carry out the provisions of this article. (1941, c. 
263, s. 11.) 
§ 106-417. Violation made misdemeanor; re- 


sponsibility for health, etc., of animals——Any per- 
son, firm, or corporation who shall knowingly 
violate any provisions set forth in this article or 
any rule or regulation duly established by the state 
board of agriculture, or any officer or inspector 
who shall wilfully fail to comply with any provi- 
sions of this article shall be guilty of a misde- 
meanor, and shall be fined or imprisoned, or both, 
in the discretion of the court. A market operating 
under this article shall not be responsible for the 
health or death of an animal sold through such 
market if the provisions of this article have been 
complied “with: (1941, “cy 263, <3: 3271943 s8c Te, 
Soros) 


Editor’s Note.—The 1943 amendment inserted at the end 
of the first sentence the provision as to punishment. 


§ 106-418. Exemption from health provisions.— 
The health provisions of this article shall not ap- 
ply to no-sale cattle offered for sale by a bona fide 
farmer owning said stock for at least sixty days at 
any public livestock auction market in North Car- 
olina. (1941, c. 263, s. 12%.) 


Art. 36. Crop Pests. 


§ 106-419. Crop pest commission.—The board 
of agriculture shall be the crop pest commission. 
(1909, c. 90, s. 1; C. S. 4896.) 


§ 106-420. Powers and duties of commission; 
establish regulations—The board of agriculture 
shall, from time to time, as it may deem neces- 
sary, prepare and publish a list of dangerous crop 
pests, known to be within the state, or liable to 
be introduced, and shall also publish methods for 
exterminating such pests as it may deem capa- 
ble of being economically exterminated, for re- 
pressing such as cannot be economically exter- 
minated, and for preventing their spread within 
the state. It may also adopt regulations not in- 
consistent with the laws or constitutions of this 
state and of the United States, for preventing 
the introduction of dangerous crop pests from 
without the state, and for governing common 
carriers in transporting plants liable to harbor 
such pests to and from the state; which regula- 
tions shall have the force of law. Any violation 
of any such regulations shall be a misdemeanor, 
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and the person violating the same shall upon con- 
viction be fined or imprisoned in the discretion 
of the court. (Rev., s. 3980; 1897, .c; 264, s. 2: 
1909;-ex.90yesa25- CcS.4897) 


Cross Reference.—See also, § 106-22, paragraph 5. 


§ 106-421. Crop pests declared nuisance; method 
of abatement—No person shall knowingly and 
wilfully keep upon his premises any plant in- 
fested by any dangerous crop pest, listed and 
published as such by the board of agriculture, 
or permit dangerous weed pests to mature seed 
or otherwise multiply upon his land, except un- 
der such regulations as the board of agriculture 
may prescribe. All such infested plants and 
premises are hereby declared public nuisances. 
The owner of such plants or premises shall, when 
notified to do so by the board of agriculture, take 
such measures as may be prescribed to eradicate 
such pests. If such action is not taken, or is im- 
properly executed within ten days after such 
notification, the board of agriculture shall cause 
such premises to be freed from such pests by the 
best available method. The cost of such work 
shall be a lien upon the premises, and may be 
recovered, together with cost of action, before 
any court having jurisdiction. The notice shall 
be written and mailed to the usual or known ad- 
dress, or left at the ordinary place of business of 
the owner or his agent. No damages shall be 
awarded the owner of such premises for enter- 
ing thereon and destroying or otherwise treat- 
ing any infested plant or crop, when done by the 
order of the board of agriculture. (Rev., s. 3981; 
TS OMEC MOA SOMO OOO mC OO0Ns. 13.66 548985) am 


§ 106-422. Right to enter and inspect premises. 
—Whenever the board of agriculture has reason 
to suspect that any pest, listed as dangerous, exists 
in any portion of the state, it shall cause an in- 
vestigation to be made by some person capable 
of determining the specific identity of such pest, 
and, if it be found to exist, the board of agricul- 
ture shall further appoint a competent person as 
its agent to inspect such infested premises, and 
to take such measures for treating the same as 
the board may direct. Any duly authorized agent 
of the board of agriculture shall have authority 
to enter upon and inspect any premises between 
the hours of sunrise and sunset during every 
working day of the year. (Rev., s. 3982; 1897, c. 
264, 5. 4; 1909, ¢. 90, s. 1; C. S. 4899.) 


§ 106-423. Preventing inspection or hindering 
execution of article a misdemeanor.—lIf any one 
shall seek to prevent inspection of his premises 
as provided in § 106-422, or shall’ otherwise inter- 
fere with any agent of the commission, or board 
of agriculture while in performance of his duties 
under § 106-422, he shall, upon conviction, be fined 
not less than five nor more than fifty dollars for 
each offense, or may be imprisoned for not less 
than ten nor more than thirty days. (Rev., s. 
3713; 1907, c. 876; C. S. 4900.) 


Art. 37. Cotton Grading. 


§ 106-424. Federal standards recognized.—The 
standards or grades of cotton established or 
which may be hereafter established by the secre- 
tary of agriculture by virtue of acts of congress 
shall be recognized as the standards in transac- 
tions by and between citizens of this state in 
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transactions relating to cotton. 
sey CaS; 49012) 


§ 106-425. Duplicates of federal samples may be 
used. — The commissioner of agriculture shall 
obtain from the secretary of agriculture a dupli- 
cate of each of these samples as represent cot- 
ton produced in this state for the use of the cit- 
izens of the state who may desire to use them 
in settlement of any disputed transaction. (1915, 
Clad, Ges et. 2902.) 


§ 106-426. Expert graders to be employed; co- 
operation with United States Department of Agri- 
culture—The North Carolina department of agri-: 
culture shall have authority to employ expert 
cotton graders to grade cotton in this state under 
such rules and regulations as they may adopt. The 
above institutions may seek the aid of the United 
States department of agriculture in the prose- 
cution of this work, and shall have authority to 
enter into such contracts or arrangements as shall 
be mutually agreeable in furtherance of the ob- 
ject and purpose of this article. (1915, c. 175, s. 
1; C. §. 4903.) 


§ 106-427. County commissioners to codperate. 
—Any board of commissioners of any county in 
North Carolina is authorized and empowered to 
coOperate with either, or both, of the above- 
named institutions in aid of the purposes of this 
article; and shall have authority to appropriate 
such sums of money as the said board shall deem 
wise and expedient. (1915, c. 175, s. 2; C. S. 4904.) 


§ 106-428. Grading done at owner’s request; 
grades as evidence.—The expert graders em- 
ployed by either of the above-named institutions, 
or by the United States government, shall have 
full right, power, and authority to grade any 
cotton in North Carolina upon the request of the 
owner of said cotton; and said graders shall grade 
and classify, agreeable to and in accordance with 
the standards or grades of cotton which are now 
or may hereafter be established by the secretary 
of agriculture by virtue of any act of congress. 
The grade, or classification, pronounced by said 
expert graders of all cotton graded by them shall 
be prima facie proof of the true grade or classi- 
fication of said cotton, and shall be the basis of 
allmcottonmedlecmingthicn states (1 Olomca 1715 Semon 
C. S. 4905.) 


§ 106-429. Grader’s certificate admissible as evi- 
dence.—In the event of any dispute or trial pend- 


C1915; Ve. 128, 


‘ing in any of the courts of this state, the certifi- 


cate of any expert grader, employed as above pro- 
vided, and acknowledged or proven before any 
clerk of the superior court of any county in the 
state, shall be admissible in evidence as to the 
grade or classification of cotton graded or classi- 
fied by said expert. (1915, c. 175, s. 4; C. S. 4906.) 


Art. 38. Marketing Cotton and Other Agri- 
cultural Commodities. 


§ 106-430. Purpose of law.—In order to pro- 
tect the financial interests of North Carolina by 
stimulating the development of an adequate ware- 
house system for cotton and other agricultural 
commodities, in order to enabie growers of cotton 
and other agricultural commodities more success- 
fully to withstand and remedy periods of de- 
pressed prices, in order to provide a modern sys- 
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tem whereby cotton and other agricultural com- 
modities may be more profitably and more 
scientifically marketed, and in order to give these 
products the standing to which they are justly en- 
titled as collateral in the commercial world, a ware- 
house system for cotton and other agricultural 
products in the state of North Carolina is hereby 


established as hereinafter provided. (1919, c. 168, 
S. 12 02d ey 107 eel a Lat eee Oy sree alan mers 
4925(a).) 


Editor’s Note.—Prior 
applied only to cotton. 

The 1941 act, amending several sections of this article and 
inserting § 106-431, provides that its provisions shall not 
apply to the storage of tobacco in any form. 

Proper Parties in Action to Erforce Section. — The gov- 
ernor of the state, the State Board of Agriculture, and the 
state warehouse superintendent are proper parties plaintiff 
in action against the members of the State Tax Commission 
to require them to provide and enforce the machinery for 
the collection of the tax provided by this article. Bickett v. 
Tax Commission, 177 N. C. 433, 99 S. E. 415. 

For a full discussion of the purpose and application ot 
the former sections, see Bickett v. Tax Commissions, 177 
NC. 4335099 Ss eee 7415" 

Cited in Lacy v. Indemnity Co., 193 N. C. 179, 136 S. E. 
359; Champion Shoe Machinery Co. v. Sellers, 197 N. C. 30, 
S20) 147 S25 1674. 


to the 1941 amendment this section 


§ 106-431. Definition of “other agricultural 
commodities.” — The term “other agricultural 
commodities” as used in this article shall mean 


such agricultural commodities other than cotton 
as shall be designated by the board of agriculture, 
through rules and regulations adopted pursuant to 
this article, as suitable to be stored in the ware- 
houses operating under this article. (1941, c. 337, 
s. 114.) 


§ 106-482. Board of agriculture administers 
law, makes rules, appoints superintendent. — The 
provisions of this article shall be administered by 
the state board of agriculture, through a suitable 
person to be selected by said board, and known 
as the state warehouse superintendent. In ad- 
ministering the provisions of this article the 
board of agriculture is empowered to make and 
enforce such rules and regulations as may be nec- 
essary to make effective the purposes and provi- 
sions of this article, and to fix and prescribe rea- 
sonable charges for storing cotton and other agri- 
cultural commodities in the local warehouses and 
publish the same from time to time as it may 
déem necessary. (1919,0 0) 268) 6.72 91991 sen 138746. 
219410) 838%. Ss. Rec CaS, A925 (b),) 

Editor’s Note.—Prior to the 1941 amendment this section 
applied only to cotton. 


; 


§ 106-483. Employment of officers and assist- 
ants. — The board of agriculture shall have au- 
thority to employ a warehouse superintendent 
and necessary assistants, local managers, examin- 
ers, inspectors, expert cotton~classers, and such 
other employees as may be necessary in carry- 
ing out the provisions of this article, and 
fix and regulate their duties. (1919, c. 168, s. 3; 
1921, ¢, 137, Sitse CVS. 4003 C)s) 


§ 106-434. Bonds of superintendent and em- 
ployees.—The person named as state warehouse 
superintendent shall give bond to the state of 
North Carolina in the sum of fifty thousand dol- 
lars ($50,000) to guarantee the faithful perform- 
ance of his duties, the expense of said bond to be 
paid by the state, to be approved as other bonds 
for state officers. The superintendent shall, to 
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safeguard the interests of the state, require bonds 
from other employees authorized in § 106-433 in 
amounts as large at least as he may find ordinary 
business experience in such matters would sug- 
gest as ample. (1919, c. 168, s. 4; 1921, c. 187, s. 4; 
C.8,.:4925(d).) 

Liability for Loss as Affected by Negligence.—The lar- 
ceny or loss of the cotton from a warehouse through no 
fault of the warehouseman does not relieve the warehouse- 
man’s bond of liability for a warehouseman is an insurer. 


Lacy v. Hartford Acci., etc., Co., 193 N. C. 179, 181, 136 S. 

2) 399. 
ere Negctiation of Warehouse Receipt. — Where 
the superintendent of a warehouse delivers cotton, takes the 
endorsed receipts and instead of cancelling them negotiates 
a loan for his own benefit pledging the receipts as collateral, 
this is a clear breach of his duty for which an action on his 
bond will lie. Lacy vy. Globe Indemnity Co., 189 N. C. 24, 
126 S. E. 316. 

§ 106-435. Fund for support of system; col- 
lection and investment.—In order to provide a 
sufficient indemnifying or guarantee fund to 
cover any loss not covered by the bonds herein- 
before mentioned, in order to provide the finan- 
cial backing which is essential to make the ware- 
house receipt universally acceptable as collateral, 
and in order to provide that a state warehouse 
system intended to benefit all cotton growers in 
North Carolina shall be supported by the class 
it is designed to benefit, it is hereby declared: 
That on each bale of cotton ginned in North 
Carolina during the period from the ratification 
of this bill until June thirty, one thousand nine 
hundred and twenty-two, twenty-five (25) cents 
shall be collected through the ginner of the bale 
and paid into the state treasury, to- be held there 
as a special guarantee or indemnifying fund to 
safeguard the state warehouse system against 
any loss not otherwise covered. The state tax 
commission shall provide and enforce’ the 
machinery for the collection of this tax, 
which shall be held in the state treasury to the 
credit of the state warehouse system. Not less 
than ten per centum of the entire amount col- 
lected from the per bale tax shall be invested in 
United States government or farm loan bonds 
or North Carolina bonds, and the remainder may 
be invested in amply secured first mortgages to 
aid and encourage the establishment of ware- 
houses operating under this system, such invest- 
ments to be made by the board of agriculture 
with the approval of the governor and attorney- 
general: Provided, such first mortgages shall 
be for not more than one-half the actual value 
of the warehouse property covered by such mort- 
gages, and run not more than ten years: Provided 
further, that the interest received from all invest- 
ments shall be available for the administrative 
expense of carrying into effect the provisions of 
this law, including the employment of such per- 
sons and such means as the state board of agri- 
culture in its discretion may deem necessary: 
Provided further, that the guarantee fund, raised 
under the provisions of §§ 4907 to 4925 of the 
Consolidated Statutes of 1919, ‘shall become to all 
intents and purposes a part of guarantee fund to 
be raised under this law and subject to all the 
provisions hereof. (1919, c. 168, s. 5; 1921, c. 137, 
s. 5; Ex. Sess. 1921, c. 28; C. S. 4925(e).) 


Constitutionality of Taxation under Section. — The tax, 
contemplated under this section, being uniform upon those 
of the class designated, and being laid upon a_ trade, 
whether that of cotton ginning or farming, is within the au- 
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thority conferred on the Legislature to further ‘‘tax trades,” 
etc., and is constitutional. Bickett v. Tax Commissions, 177 
IN; (Go 438, (99 Sa 1.) 415; 

Loss Due to Failure to Issue Receipt Not Recoverable 
from State Treasurer.—A recovery may not be had against 
the State Treasurer out of the fund accumulated under this 
section, for a loss resulting to plaintiff by failure of a 
warehouse to issue official receipts for cotton to plaintiff 
as agreed, the receipts having been issued to the holder 
of a lien against the cotton and the warehouse having 
refused delivery of the cotton to plaintiff upon his de- 
mand, since the purpose of the act is to make warehouse 
receipts acceptable as collateral, and plaintiff is not the 
holder of the receipts. Northcutt v. People’s Bonded 
Warehouse Co., 206 N. C. 842, 175 S. KE. 165. [This case 
construes this section as it stood before the 1921 revi- 
sion, but is applicable in its present form.] 

Recovery on Bond.—Where a_ warehouse 
fraudulently negotiates spent warehouse receipts and the 
bona fide holder thereof recovers from the indemnifying 
fund provided by this section, the state may recover on the 
bond of the superintendent. The bond is the fund primarily 
liable. acy v. Globe Indemnity Co., 189 N. C. 24, 126 S. E. 
316. 


superintendent 


§ 106-486. Registration of gins; gin records 
and reports; payment of tax.—If the special levy 
authorized by § 106-446 is made, it shall be the 
duty of the commissioner of agriculture to require 
the registration of all gins operating within the 
state, and to furnish the certificates of registration, 
numbered serially, free upon application; and 
each person, firm, partnership, or corporation re- 
ceiving the said certificate of registration shall 
post it conspicuously in the gin to which it applies. 
For failure to make application and secure such 
certificate of registration, and to post same as re- 
quired in this section, before beginning operation, 
each person, firm, partnership, or corporation 
shall be subject to a penalty of five dollars ($5) 
for each and every day such gin shall be operated 
prior to securing and posting such certificate of 
registration. The penalty herein provided for 
shall be recovered by the state in a civil action 
to be brought by the state commissioner of agri- 
culture in any court of competent jurisdiction, 
and it shall be the duty of the attorney-general 
to prosecute all such actions. Each person, firm, 
partnership, or corporation operating a gin shal} 
keep a record, on forms furnished or approved by 
the commissioner of agriculture, showing the names 
and addresses of the owners of the cotton ginned, 
the number of bales ginned, and the date of each 
ginning; and each such operator of agin shall re- 
port the number of bales ginned, and pay the tax 
levied in § 106-435 to the state at least once every 
thirty days after beginning operation, and shall 
send a true copy of the report to the commissioner 
of agriculture. (1921, c. 137, s. 6; C. S. 4925(f).) 


§ 106-437. Qualifications of warehouse man- 
ager.—No man shall be employed as manager of 
a warehouse unless the members of the board of 
county commissioners and the president of some 
bank in the county in which the warehouse is 
operated shall certify to the state warehouse 
superintendent that the person desiring to be 
warehouse manager is in their opinion a man of 
good character, competent, and of good reputa- 
tion, deserving the confidence of the people. 
(1919, c. 168, s. 6; 1921, c. 137, s. 7; C. S. 4925(g).) 


§ 106-438. Warehouse superintendent to ac- 
cept federal standards. — The state warehouse 
superintendent shall accept as authority the 
standards and classifications of cotton estab- 
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lished “by the federal government. (1919, c. 168, 
s. 9; 1921, c. 137, s. 8; C. S. 4925(h).) 


§ 106-489. Duties of superintendent; manner of 
operating warehouse system.—The state ware- 
house superintendent shall have the power to lease 
for stated terms property for the warehousing of 
cotton and other agricultural commodities: Pro- 
vided, no rent shall be paid until the operating ex- 
penses of each such warehouse so leased shall 
have been paid from the income of the warehouse 
so leased, and in no case shall the state be respon- 
sible for any rent except from the income of such 
warehouse so leased in excess of operating ex- 
penses; and said superintendent shall fix the 
terms upon which private or corporate warehouses 
may obtain the benefits of state supervision and 
operation. It shall be his special duty to foster 
and encourage the erection of warehouses in the 
various cotton-growing and agricultural counties 
of the state for operation under the terms of this 
article, and to provide an adequate system of in- 
spection, and of rules, forms, and reports to in- 
sure the security of the system, such matters to 
be approved by the state board of agriculture. 
The violation of such rules by any officer of the 
system shall be a misdemeanor. Cotton and other 
agricultural products may be stored in such ware- 
houses by any person owning them, and receive 
all of the benefits accruing from such state man- 
agement; and any person permitted to store cot- 
ton or other products in any such warehouse shall 
pay to the manager of the warehouse such sum or 
sums for rent or storage as may be agreed upon, 
subject to § 106-432, by the manager, and such ' 
person desiring storage therein. (1919, c. 168, s. 
1Oy-192 tives AS%y se 95° 1941, ce. 337,+ 93-35 C.>S. 
4925(i).) 

Editor’s Note.—The 1941 act amended this section to read 
as set out above. 


§ 106-440. Power of superintendent to sue or 
to be sued; liability for tort—MThe said superin- 
tendent shall also have the power to sue, or 
to be sued, in the courts of this state in his of- 
ficial capacity, but not as an individual, except 
in case of tort or neglect of duty, when the action 
shall be upon his bond. Suits may be brought 
in the county of Wake or in the county in which 
the cause of action arose. (1919, c. 168, s. 11; 1921, 
G2)137,"s7 102.) 4925(1).) 


§ 106-441. Grading and weighing of products; 
negotiable receipts; authentication of receipts. — 
When agricultural commodities other than cotton 
have been stored in warehouses operated under 
this article and have been graded and standardized 
in conformity with the grades and standards here- 
tofore or hereafter promulgated by the board of 
agriculture, acting under the provisions of §$ 106- 
185 to 106-196, negotiable warehouse receipts of 
form and design approved by the board of agricul- 
ture may be issued. As soon as possible after any 
lint cotton, properly baled, is received for storage, 
the local manager shall, if it has not been done 
previously, have it graded and stapled by a federal 
or state classifier and legally weighed. Official 
negotiable receipts of the form and design ap- 
proved by the board of agriculture shall be issued 


for such cotton under the seal and in the 
name of the state of North Carolina, stating 
the location of the warehouse, the name of 
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the manager, the mark on said bale, the weight, 
the grade, and the length of the staple, so as 
to be able to deliver on surrender of the receipt 
the identical cotton for which it was given. On 
request of the depositor, negotiable receipts may 
be issued under this section omitting the statement 
of grade or staple, such receipt to be stamped on 
its face, “Not graded or stamped on request of the 
depositor.” ‘The warehouse manager shall fill in 
receipts issued under this section and they shall 
be signed by him or by the state warehouse super- 
intendent or his duly authorized agent. If the lo- 
cal manager cannot issue a negotiable receipt 
complete for cotton or other agricultural com- 
modities, he shall issue nonnegotiable memoran- 
dum receipts therefor, said memorandum receipts 
to be taken up and marked “canceled” by the lo- 
cal manager upon the delivery of negotiable re- 
ceipts for such commodities. If the official nego- 
tiable receipt is issued for cotton or other agricul- 
tural commodities of which the manager is the 
owner, either solely or jointly or in common with 
others, the fact of such ownership must appear on 
the face of the receipt. No responsibility is as- 
sumed by the state warehouse system for fluctua- 
tions in weight due to natural causes; but in other 
respects the receipts issued under this section for 
cotton and other agricultural commodities shall be 
supported and guaranteed by the indemnifying 
fund provided in § 106-435. (1919, c. 168, s. 12; 
LO ZINC 13, Sel lel OZ aC me core 104 amar ov mses. 
C. S. 4925(k).) 

Editor’s Note.—The 1941 act amended this section to read 
as set out above. 

C. S. § 4918, superseded by this section, specifically stated 
that official receipts would carry ‘‘absolute title to the cot- 
ton.” It may thus be doubted whether official receipts 
could be issued in the name of the owner, when the cotton 
was encumbered by a lien. Northcutt v. People’s Bonded 
Warehouse Co., 206 N. C. 842, 175 S. E. 165. 

The cases annotated below were decided under the law 
as formerly written. 

Warehouseman as Insurer.—Where under a contract of 
bailment the bailee receives certain bales of cotton and 
stores them in his warehouse, under agreement to return the 
identical bales upon return of the warehouse receipts in the 
manner provided in the contract, the liability of the bailee 
is that of insurer, and it is liable in damages when it is 
prevented by theft from performing its contract, though 
without negligence on its part. Lacy v. Hartford Acci., 
tC CO., 8195 Ne Cr179) 136055 359, 

Same—Liabilty to State-——Under the provisions of the stat- 
ute to provide improved marketing facilities for cotton, 
and the rules and regulations made by the State 
Board of Agriculture under section 106-432, and the ware- 
house receipts, made negotiable by this section, the ware- 
houseman’s liability to the State after it has paid the bailor 
for his stolen cotton, or the one entitled by the proper trans- 
fer of the certificate, is not dependent upon the exercise of 
due care by the warehouseman, or the absence of negligence 
by its employees or agents, for within the intent and mean- 
ing of the statute the liability of the warehouseman is that 


of insurer. Lacy v. Hartford Acci., etc., Co., 193 N. C. 179, 
136) Sauk) ooo! 


§ 106-442. Transfer of receipt; issuance and ef- 
fect of receipt.—The official negotiable receipt is- 
sued under § 106-441 for cotton or other ag- 
ricultural commodity so stored is to be transfer- 
able by written assignment and actual delivery, 
and the cotton or other agricultural commodity 
which it represents is to be deliverable only upon 
a physical presentation of the receipt, which is to 
be marked “Canceled,” with date of cancellation, 
when the cotton or other agricultural commodity 
is taken from the warehouse. The said official ne- 
gotiable receipt carries absolute title to the cotton 
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or other agricultural commodity, it being the duty 
of the local manager accepting same for storage to 
satisfy himself as to the title to the same by re- 
quiring the depositor of the cotton or other agri- 
cultural commodity to sign a statement appearing 
on the face of the official receipt to the effect that 
there is no lien, mortgage, or other valid claim 
cutstanding against such cotton or other agricul- 
tural commodity, and any person falsely signing 
such a statement shall be punished as provided for 
false pretenses in § 14-100. (1921, c. 137, s. 12; 
1941S er33Tais8e Ce §. $4925(1).) 

Editor’s Note.—The 1941 amendment made this section ap- 
plicable to ‘‘other agricultural commodity.” 

§ 106-443. Issuance of false receipt a felony; 
punishment.—The manager of any warehouse, or 
any agent, employee, or servant, who issues or 
aids in issuing a receipt for cotton or other agri- 
cultural commodity without knowing that such 
cotton or other agricultural commodity has ac- 
tually been placed in the warehouse under the 
control of the manager thereof shall be guilty of 
a felony, and upon conviction be punished for each 
offense by imprisonment in the state penitentiary 
for a period of not less than one or more than 
five years, or by a fine not exceeding ten times 
the market value of the cotton or other agricui- 
tural commodity thus represented as having been 
Stored. 6CU019)) Clb Sse lool OCI GHE Lats mmlas 
1947 sGieo7, Sa\6>, Co 9.449250n)) 


Editor’s Note.—The 1941 amendment made this section ap- 
plicable to ‘‘other agricultural commodity.” 


§ 106-444. Delivery of cotton without receipt or 
failure to cancel receipt—Any manager, employee, 
agent, or servant who shall deliver cotton or 
other agricultural commodity from a warehouse 
under this article without the production of the re- 
ceipt therefor, or who fails to mark such receipt 
“Canceled” on the delivery of the cotton or other 
agricultural commodity, shall, upon conviction, be 
punished by a fine of not more than ten thousand 
dollars ($10,000), or imprisonment not more than 
five years, or both fine and impriscnment, in the 
discretion of the court. (1919, c. 168, s. 14; 1921, 
©1878.) 1431941, er S87 NS? s-Cy S4025 Ca) 

Editor’s Note. — The 1941 amendment made this section ap- 
plicable to “other agricultural commodity.” 


§ 106-445. Rules for issuance of duplicate re- 
ceipts—The state warehouse superintendent, or 
his duly authorized agent, and the manager of the 
local warehouse are authorized to issue a dupli- 
cate receipt for a lost or destroyed receipt, due 
record of the original receipt being found upon 
the books of the warehouse, only upon affidavit of 
the owner of the original that the original receipt 
has been lost or destroyed, and upon the owner’s 
giving the state warehouse superintendent bond 
with approved security in an amount equal to the 
double value of the cotton or other agricultural 
commodity represented by the original receipt to 
indemnify the state warehouse superintendent and 
the local manager from loss or damage and the 
cost of any litigation. In determining the amount 
of the bond required under this section, the value 
of cotton shall be estimated at the highest market 
price of middling cotton during the preceding two 
years. ‘The value of other agricultural commod- 
ities shall be estimated for this purpose in accord- 
ance with regulations to be prescribed by the 
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board of agriculture. (1919, c. 168, s. 15; 1921, c. 
1873 G2152 1941.06" 887, 3,08) C.Si4025(0).) 


Editor’s Note.—The 1941 amendment inserted the words 
“or other agricultural commodity’? and made other changes. 


§ 106-446. State not liable on warehouse debts; 
tax on cotton continued if losses sustained. — No 
debt or other liability shall be created against the 
state by reason of the lease or operation of the 
warehouse system created by this article or the 
storage of cotton or other agricultural commodi- 
ties therein, it being the purpose of this article to 
establish a self-sustaining system to operate as 
nearly as practicable at cost, without profit or loss 
to the state, except that expenses of supervision 
may be paid by the board of agriculture. While 1t 
is believed that the provisions and safeguards 
mentioned in this article, including the bonds re- 
quired of all officers and supplemental indemnify- 
ing or guarantee fund mentioned in § 106-435, will 
insure the security of the system beyond any rea- 
sonable possibility of loss, nevertheless, in or- 
der to establish the principle that this system 
should be supported by those for whose especial 
financial benefit it is established, it is hereby 
provided that in the eventuality that the 
system should suffer at any time any loss not 
fully covered by the aforementioned bonds and 
indemnifying fund, such losses shall be made 
good by having the State Board of Assessment re- 
peat for another twelve months selected by it the 
special levy on ginned cotton, as prescribed in § 
106-435, for the two years ending June thirtieth of 
the year one thousand nine hundred and twenty- 
three. (1919, c. 168, s. 16; 1921, c. 137, s. 16; 1941, 
Grss% S209 2-C.5S4925(p):) 


Editer’s Note——The 1941 amendment inserted the words 
“or other agricultural commodities” in the first sentence of 
this section. 


§ 106-447. Insurance of cotton; premiums; lien 
for insurance and storage charges.—The superin- 
tendent shall insure, or shall require the local 
manager to insure and keep insured for its full 
value, upon the best terms obtainable, by individ- 
ual or blanket policy, all cotton and other agricul- 
tural commodities on storage against loss by fire 
and lightning. In case of loss, the superintendent 
shall collect the insurance due and pay the same, 
ratably, to those lawfully entitled to it, insurance 
policies to be in the name of the state and the 
premium collected from the owners of the cotton 
and other agricultural commodities, the state to 
have a lien on cotton and other agricultural com- 
modities for insurance and storage charges as in 
the case of other public warehouses in the state. 
CUGTOS CHGS es, 17a 991 FCP 187s. 17s 194 ice 838%, 
s. 10; 19438, c. 474; C. S. 4925(q).) 

Editor’s Note. — The 1941 amendment made this section ap- 
plicable to ‘‘other agricultural commodities.” 

The 1943 amendment added at the end of the first sentence 
the words ‘against loss by fire and lightning.” 

§ 106-448. Superintendent to negotiate loans on 
receipts and sell cotton for owners.—The state 
warehouse superintendent, in addition to the du- 
ties hereinbefore vested in him, is also permitted 
and empowered, upon the request of the owner or 
owners of the warehouse receipts and cotton or 
other agricultural commodities stored in such 
warehouses to aid, assist, and codperate, or as the 
-duly authorized agent of such owner or owners 
(which authorization shall be in writing), to se- 
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cure and negotiate loans upon the warehouse re- 
ceipts. And upon like written request or authori- 
zation of said owner or owners, and his or their 
duly authorized agent, he may sell and dispose of 
such warehoused cotton or other agricultural 
commodities for such owner or owners, either in 
the home or foreign markets, as may be agreed 
upon between such owner or owners and the said 
superintendent, in writing. And for said loan or 
sales the said superintendent shall charge reason- 
able and just commissions, without discrimination, 
all of which shall be accounted for and held as 
part of the fund for the maintenance and opera- 
tion of the state warehouse system: Provided 
however, that the state incurs no liability what- 
ever for any act or representation of the superin- 
tendent in exercising any of the permissions or 
powers vested in him in this section: Provided, 
further, that the bond of the superintendent will 
be liable for any unfaithful or negligent act of his 
by reason of which the owner or owners of such 
warehoused cotton or other agricultural commodi- 
ties suffers damage or loss. (1919, c. 168, s. 18; 
IQR, Gy ieithy Gy ARIES eee BEY ts allen Ten S&S 
4925(r).) 

Editor’s Note.—The 1941 amendment made this section ap- 
plicable to ‘‘other agricultural commodities.” 


§ 106-449. Construction of the 1941 amendment. 
—The provisions of Chapter 337 of the Public 
Laws of 1941, amending this article, shall not ap- 
ply to the storage of tobacco in any form. (1941, 
Gao Sli) 


§ 106-450. Compliance with United States ware- 
house law. — The state warehouse superintendent 
may, upon approval of the board of agriculture, 
operate or cause to be operated, subject ‘to the 
United States warehouse act, any or all of the 
warehouses leased by him under the provisions oi 
this article, and he is authorized to comply with 
said United States warehouse act and the regula- 
tions’ thereunder: (1921, ‘c,)"137,, ‘6; 1193. C$. 
4925(s).) 


§ 106-451. Numbering of cotton bales by public 
ginneries; public gin defined.—Any person, firm 
or corporation operating any public cotton gin; 
that is, any cotton gin other than one ginning 
solely for the individual owner, owners, or opera- 
tors thereof, shall hereafter be required to dis- 
tinctly and clearly number, serially, each and ev- 
ery bale of cotton ginned, in one of the following 
ways: (1) mark in color upon the bagging of the 
bale, in figures; (2) attach a metal strip carrying 
the serial number to one of the ties of the bale and 
ahead of the tie lock, and so secure it that ordinary 
handling will not remove or disfigure the number; 
(3) impress the serial number upon one of the 
bands or ties around the bale. Any person, firm 
or corporation failing or refusing to comply with 
this section shall be guilty of a misdemeanor for 
each and every offense, and upon conviction shall 
be fined not exceeding fifty dollars or imprisoned 
not more than thirty days. (1923, c. 167.) 


Art. 39. Leaf Tobacco Warehouses. 


§ 106-452. Maximum warehouse charges. — The 
charges and expenses of handling and selling leaf 
tobacco upon the floor of tobacco warehouses 
shall not exceed the following schedule of prices, 
viz.: For auction fees, fifteen cents on all piles of 
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one hundred pounds or less, and twenty-five cents 
on all piles over one hundred pounds; for weigh- 
ing and handling, ten cents per pile for all piles 
less than one hundred pounds, for all piles over 
one hundred pounds at the rate of ten cents per 
hundred pounds; for commissions on the gross 
sales of leaf tobacco in said warehouses, not to 
exceed two and one-half per centum: Provided, 
that tobacco warehouses selling burley tobacco 
only may charge commissions on the gross sale» 
of burley leaf tobacco not to exceed four per 
centum. (Rev., s. 3042; 1895, c. 81; 1941, c. 291; 
CerSio5 i124) 


Editor’s Note.—The 1941 amendment directed that a colon 
be substituted for the period at the end of the section and 
the above proviso added. 

A warehouse system to aid in the marketing of leaf to- 
bacco is authorized by this. section et seq. Champion 
Shoe Machinery Co. v. Sellers, 197 N. C. 30, 32, 147 S. 
E. 674. 

Cited in Townsend v. Yeomans, 301 U. S. 441, 57 S. Ct. 
842,181 “Tj. “Bd. 1265. 


§ 106-453. Oath of tobacco weigher.—All leaf 
tobacco sold upon the floor of any tobacco ware- 
house shall first be weighed by some reliable per- 
son, who shall have first sworn and subscribed to 
the following oath, to wit: “I do solemnly swear 
(or affirm) that I will correctly and accurately 
weigh all tobacco offered for sale at the ware- 
houses Olge. .eicm fermen , and correctly test and 
keep accurate the scales upon which the tobacco 
so offered for sale is weighed.” Such oath shall 
be filed in the office of the clerk of: the superior 
court of the county in which said warehouse is 
situated! <CRéy.sasR043e0 1895" GN 81 Acres ise 
5125.) 

Cress Reference.—As to provisions requiring accounts of 
sales and reports to commissioner, see §§ 106-456 et seq. 


§ 106-454. Warehouse proprietor to render bill 
of charges; penalty.—The proprietor of each and 
every warehouse shall render to each seller of 
tobacco at his warehouse a bill plainly stating 
the amount charged for weighing and handling, 
the amount charged for auction fees, and the 
commission charged on such sale, and it shall be 
unlawful for any other charges or fees to be 
made or accepted. For each and every violation 
of the provisions of this article a penalty of ten 
dollars may be recovered by any one injured 
thereby. (Rev., s. 3044; 1895, c. 81, ss. 3, 4; C. S. 
5126.) 

§ 106-455. Tobacco purchases to be paid for by 
cash or check to order.—The proprietor of 
each and every warehouse shall pay for all to- 
bacco sold in said warehouse either in cash or by 
giving to the seller a check payable to his order 
in his full name or in his surname and initials and 
it shall be unlawful to use any other method. 
Every person, firm or corporation violating the 
provisions hereof shall, in addition to any and 
all civil liability which may arise by law, be guilty 
of a misdemeanor and, upon conviction thereof, 
shall be punishable by fine not excéeding one hun- 
dred dollars or imprisonment not exceeding thirty 


days, or both, in the discretion of the court. 
CLOSES C101; 2a 31980. e, AT) 

Editor’s Note—The 1939 amendment added the second 
sentence. For discussion of section prior to amendment, 


see 9 N. C. Law Rev. 387. 
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Art. 40. Leaf Tobacco Sales. 
§ 106-456. Accounts of warehouse sales re- 


quired.—On and after the first day of August, one 
thousand nine hundred and seven, the proprietor 
of each and every leaf tobacco warehouse doing 
business in this state shall keep a correct ac- 
count of the number of pounds of leaf tobacco 
sold upon the floor of his warehouse daily. 
(1907, CP Ors. 1" CAS 49265 


As to effective period of lien upon leaf tobacco sold in 
auction warehouse, see § 44-69. 


§ 106-457. Monthly reports to commissioner; 
results classified——On or before the tenth day of 
each succeeding month the said warehouse pro- 
prietors shall make a statement, under oath, of 
all the tobacco so sold upon the floor of his 
warehouse during the past month and_ shall 
transmit the said statement, at once, to the com- 
missioner of agriculture at Raleigh, North Car- 
olina. The report so made to the commissioner 
of agriculture shall be so arranged and classified 
as to show the number of pounds of tobacco 
sold for the producers of tobacco from first 
hand; the number of pounds sold for dealers; 
and the number of pounds resold by the propri- 
etor of the warehouse for his own account or 
for the account of some other warehouse. (1907, 
Ci. 97), Sane fades OCSS. L991, iy Osu eee TS) 

Editor’s Note.—Formerly under this section, the date set 
for making the required statement was ‘‘on or before the 


fifth day of each succeeding month,” instead of the tenth 
as changed by Public Laws 1921, Ex. Sess., ch. 76. 


§ 106-458. Commissioner to keep record and 
publish in bulletin—The commissioner of agricul- 
ture shall cause said statements to be accurately 
copied into a book to be kept for this purpose, 
and shall keep separate and apart the statements 
returned to him from each leaf tobacco market 
in the state, so as to show the number of pounds 
of tobacco sold by each market for the sale of 
leaf tobacco; the number of pounds sold by pro- 
ducers, and the number of pounds resold upon 
each market. The commissioner of agriculture 
shall keep said books open to the inspection of 
the public, and shall, on or before the fifteenth 
day of each month, after the receipt of the re- 
ports above required to be made to him on or 
before the tenth day of each month, cause the 
said reports to be published in the bulletin is- 
sued by the agricultural department and in one 
or more journals published in the interest of the 
growth, sale, and manufacture of tobacco in the 
state, or having a large circulation therein. (1907, 
Cu O%s'3s/ Exe Sesey 1981: curb CeSea9285 


Editor’s Note.—Formerly, the two dates set under this 
section for the publication and receipt of reports were the 
tenth and fifth day of each month, respectively, instead of 
the fifteenth and tenth under the section as it now stands, 
the change having been effected by Public Law 1921, Ex. 
Sess., ch. 76. 


§ 106-459. Penalty for failure to report sales.— 
Any warehouse failing to make the report as re- 
quired by § 106-457 shall be subject to a pen- 
alty of twenty-five dollars and the costs in the 
case, to be recovered by any person suing for 
same in any court of a justice of the peace; and the 
magistrate in whose court the matter is adjudi- 
cated shall include in the cost of each case where 
the penalty is allowed one dollar, to be paid to the 
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department of agriculture for expense of adver- 
Seine Vi 19169 e531). sx iis, C54 4929.) 


§ 106-460. Commissioner to publish failure; cer- 
tificate as evidence. —’The commissioner shall, on 
the 14th day of each month, publish in some 
newspaper the names of the tobacco warehouses 
that have failed to comply with this article. 

The certificate of the commissioner under seal 
of the department shall be admissible as evidence 
the same as if it were deposition taken in form 
as provided by law. (1915, c. 31, ss. 2, 3; Ex. 
Sess. 1921, c. 76; C. S. 4980.) 


Editor’s Note.—Formerly, the date set under this section 
for the publication of the names of delinquent tobacco ware- 
houses was on the 12th day of each month, instead of the 
14th under the section as it now stands, the change having 
been effected by Public Laws 1921, Ex. Sess., ch. 76. 


§ 106-461. Nested, shingled or overhung to- 
bacco.—It shall be unlawful for any person, firm 
or corporation to sell or offer for sale, upon any 
leaf tobacco warehouse floor, any pile or piles of 
tobacco, which are nested, or shingled, or over- 
hung, or either as hereinafter defined: 

ist. Nesting tobacco: That is, so arranging to- 
bacco in the pile offered for sale that it is impos- 
sible for the buyer thereof to pull leaves from the 
bottom of such pile for the purpose of inspection; 

2nd. Shingling tobacco: That is, so arranging 
a pile of tobacco that a better quality of tobacco 
appears upon the outside and tobacco of inferior 
quality appears on the inside of such pile; and 

3rd. Overhanging tobacco: That is, so arrang- 
ing a pile of tobacco that there are alternate bun- 
dles of good and sorry tobacco. (1933, c. 467, 
aa 

Local Modification.—Alamance, Person, Rockingham, Surry, 
Vance and Warren: 1933, c. 467, s. 5. 

§ 106-462. Sale under name other than that of 
true Owner prohibited. — It shall be unlawful for 
‘any person, firm or corporation to sell or offer for 
sale or cause to be sold, or offered for sale, any 
leaf tobacco upon the floors of any leaf tobacco 
warehouse, in the name of any person, firm or 
corporation, other than that of the true owner or 
owners thereof, which true owner’s name shall be 
registered upon the warehouse sales book in which 
it is being offered for sale. (1933, c. 467, s. 2.) 

Local Modification.—Alamance, Person, Rockingham, Surry, 
Vance and Warren: 1933, c. 467, s. 5. 

§ 106-463. Allowance for weight of baskets and 
trucks.—It shall be unlawful for any person, firm 
or corporation in weighing tobacco for sale to per- 
mit or allow the basket and truck upon which such 
tobacco is placed for the purpose of obtaining 
such weight to vary more than two pounds from 
the standard or uniform weight of such basket and 
mals AGRE Shite 7 Gyles CAB) 

Local Modification.—Alamance, Person, Rockingham, Surry, 
Vance and Warren: 1933, c. 467, s. 5. 

§ 106-464. Violation made misdemeanor. — Any 
person, firm or corporation violating the provi- 
sions of §§ 106-461 to 106-463 shall be guilty of a 
misdemeanor, and upon conviction shail be fined 
not more than fifty dollars or imprisoned not more 
than thirty days. (1933, c. 467, 5. 4.) 

§ 106-465. Organization and membership of to- 
bacco. boards of trade; rules and regulations; price 
fixing prohibited. — Tobacco warehousemen and 
the purchasers of leaf tobacco, at auction, on 
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warehouse floors, are hereby authorized to organ- 
ize, either as non-stock corporations, or voluntary 
associations, tobacco boards of trade in the sey- 
eral towns and cities in North Carolina in which 
leaf tobacco is sold on warehouse floors, at auc- 
tion. 

Such tobacco boards of trade as may now exist, 
or which may hereafter be organized, are author- 
ized to make reasonable rules and regulations 
for the economical and efficient handling of the 
sale of leaf tobacco at auction on the warehouse 
floors in the several towns and cities in North 
Carolina in which an auction market is situated. 

The tobacco boards of trade in the several 
towns and cities in North Carolina are authorized 
to require as a condition to membership therein 
the applicants to pay a reasonable membership fee 
and the following schedule of maximum fees shall 
be deemed reasonable, to-wit: 


A membership fee of fifty dollars ($50.00) in 
those towns in which less than three million 
pounds of tobacco was sold at auction between the 
dates of August 20, 1931, and May 1, 1932; A fee 
of one hundred dollars ($100.00) in those towns in 
which during said period of time more than three 
million and less than ten million pounds of tobacco 
was sold; A fee of one hundred fifty dollars 
($150.00) in those towns in which during said pe- 
riod of time more than ten million and less than 
twenty-five million pounds of tobacco was sold; 
A fee of three hundred dollars ($300.00) in those 
towns in which during said period of time more 
than twenty-five million pounds of tobacco was 
sold. 

Membership, in good standing, in a local board 
of trade shall be deemed a reasonable requirement 
by such board of trade as a condition to partici- 
pating in the business of operating a tobacco 
warehouse or the purchase of tobacco at auction 
therein. 

It shall be unlawful and punishable as of a mis- 
demeanor for any bidder or purchaser of tobacco 
upon warehouse floors to refuse to take and pay 
for any basket or baskets so bid off from the seller 
when the seller has or has not accepted the price 
offered by the purchaser or bidder of other bas- 
kets. That any person suspended or expelled 
from a tobacco board of trade under the provi- 
sions of this section may appeal from such sus- 
pension to the superior court of the county in 
which said board of trade is located. 

Nothing in this section shall authorize the or- 
ganization of any association having for its pur- 
pose the control of prices or the making of rules 
and regulations in restraint of trade. (1933, c. 
268.) 


Art. 41. Dealers in Scrap Tobacco. 


§ 106-466. Application for license; amount of 
tax; exceptions.—Every person, firm or corpora- 
tion desiring to engage in the business of buying 
and/or selling scrap or untied tobacco in the state 
of North Carolina shall first procure from the com- 
missioner of revenue of North Carolina a license 
so to do, and for that purpose shall file with the 
said commissioner of revenue an application set- 
ting forth the name of the county or counties in 
which such applicant proposes to engage in the 
said business and the place or places where his, 
their or its principal office (if any) shall be situ- 
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ated; and shall pay to the said commissioner of 
revenue of North Carolina, to be placed in the 
general fund for the use of the state, an annual li- 
cense tax of five hundred dollars ($500.00) for 
each and every county in North Carolina in which 
the applicant proposes to engage in such business. 
Every such license issued hereunder shall run from 
the date thereof and shall expire on the thirty-first 
day of May of the next year following its issue. 
No license shall be issued for less than the full 
amount of tax prescribed. Any lot of parts of 
leaves of tobacco, or any lot in which parts of 
leaves of tobacco are commingled with whole 
leaves of tobacco, or any other leaf or leaves of 
tobacco, or parts of leaves of tobacco not per- 
mitted, under the rules and regulations of tobacco 
warehouses, to be offered for sale at auction on 
tobacco warehouse floors, shall be deemed to be 
“scrap or untied” tobacco within the meaning and 
purview of this article: Provided, that the tax 
herein levied shall not apply in cases where the 
producer delivers his*scrap or untied tobacco to a 
tobacco warehouse or tobacco redrying plant. 
(1985506. $3605) Sap ee OS 7 Sat 14 as, Blenl.93 98 Ch OO, 
s, 1; 1941, c. 246.) 

Editor’s Note. — The 1939 amendment decreased the li- 
cense tax from $1000 to $250. The 1941 amendment increased 
the tax to $500.00 and added the proviso. 

The former law (P. I. 1935, c. 360) was void for uncer- 
tainty, the statute failing to stipulate the time when the li- 
cense prescribed should be paid and failing to prescribe for 
how long a time the license should run. State v. Morrison, 
ZOU Ne Ce V7 e1ears Ess 6/4. 

The former law was not a criminal statute, and a person 
refusing to comply with its provisions could not be charged 
with crime. Id. 

Validity —This and following sections imposing a license 
tax on dealers in scrap tobacco, is held not vague or uncer- 
tain, and is uniform and equal in its application. Ficklen 
Tobacco Co. v. Maxwell, 214 N. C. 367, 199 S. E. 404, hold- 
ing that the former tax of $1,000 was not excessive as a 
matter of law. 

§ 106-467. Report to commissioner of agricul- 
ture each month.—On or before the tenth day of 
each month every person, firm or corporation en- 
gaged in the business set forth in § 106-465 
shall make a report to the commissioner of ag- 
riculture of North Carolina, setting forth the 
number of pounds of scrap or untied tobacco pur- 
chased and the price paid therefor during the pre- 
ceding month in each of the counties in which the 
said person, firm or corporation is doing business 
and also the purposes for which such scrap tobacco 
is bought or sold. (1935, c. 360, s. 2; 1937, c. 414, 
Sn.) ; 


§ 106-468. Display of license; no fixed place of 
business; agents, etc.; licensing of processors, re- 
driers, etc. — (a) If any person, firm or corpora- 
tion licensed to engage in the business afore- 
said has a warehouse, office or fixed place of busi- 
ness, the license issued by the commissioner of 
revenue as herein provided shall be displayed in 
a conspicuous place in said warehouse, office or 
place of business. Such license so obtained shall 
not be transferable and shall authorize such per- 
son, firm or corporation to engage in the busi- 
ness described in this article only on the prem- 
ises described in the license. Only one original 
license shall be issued to any person, firm or cor- 
poration, which will authorize such person, firm 
or corporation to engage in such business in the 
county for which such license is issued. If such 
person, firm or corporation shall have no ware- 
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house, office, or fixed place of business in the 
county where such business is carried on, if the 
original license is to be issued to a firm, partner- 
ship or copartnership, there shall be designated 
on such license the name of the individual who 
is to exercise the privilege granted on behalf of 
such firm, partnership or copartnership. If such 
license is to be issued to a corporation, there shall 
be designated on such license the name of the 
individual who is to exercise the privilege granted 
on behalf of such corporation and the license so 
issued will authorize only the individual desig- 
nated thereon to engage in such business for or 
on behalf of such person, firm, partnership, co- 
partnership or corporation, and none other. If 
such person, firm or corporation carries on the 
business herein described through agents, repre- 
sentatives, solicitors, or peddlers other than those 
named on the original license issued, as herein 
provided, additional and like licenses, for which 
there shall be paid the sum of two hundred fifty 
dollars ($250.00), shall be obtained for such ad- 
ditional agents, representatives, solicitors, or ped- 
dlers for each county in which such business is 
carried on, in the manner hereinafter set out, and 
all original and additional licenses issued to per- 
sons, firms or corporations which have no ware- 
house, office or fixed place of business shall be 
carried on the person of such licensee and shall 
be exhibited when requested or demanded by any 
law enforcement officer of North Carolina, or any 
person from whom such tobacco is bought, or to 
whom the same may be sold. 


Any person, firm or corporation applying for 
and obtaining a license under this article may em- 
ploy traveling representatives, agents, peddlers, 
or solicitors for the purpose of buying and/or 
selling scrap tobacco, but such traveling repre- 
sentatives, agents or peddlers shall apply for and 
obtain from the commissioner, of revenue a sep- 
arate additional license on behalf of such person, 
firm or corporation whom or which he represents 
and shall pay for such license a tax of two hun- 
dred fifty dollars ($250.00) for each additional 
license so issued. Every such additional license 
issued hereunder shall run from the date thereof 
and shall expire on the thirty-first day of May of 
the next year following its issue. No license shall 
be issued for less than the full amount of tax 
prescribed. Such traveling representative, agent 
or peddler engaged in such business shall carry 
on his person the license so obtained, which shall 
be exhibited when requested or demanded by any 
law enforcement officer of North Carolina or any 
person from whom such tobacco is bought or te 
whom the same may be sold. 


(b) Any such person, firm or corporation de- 
scribed in subsection (a) of this section, who is 
engaged in the business of buying and/or selling 
scrap tobacco within the meaning of this article, 
and who maintains and operates in connection 
therewith a plant or factory where such scrap 
tobacco is processed, manufactured, or redried, 
shall apply for and obtain from the commissioner 
of revenue a license to engage in such business 
and for that purpose shall file with the commis- 
sioner of revenue an application setting forth the 
name of the county or counties in which such ap- 
plicant proposes to engage in such business, and 
the place or places where his, their, or its prin- 
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cipal office is situated, and shall pay for such li- 
cense a tax of five hundred dollars ($500.00) for 
each county in this state in which the applicant 
proposes to engage in such business. ‘The license 
so issued shall authorize the person, firm or cor- 
poration to whom it is issued to engage in such 
business only on the premises designated in the 
license. Persons, firms or corporations taxed un- 
der this subsection shall not be required to pay 
the license tax provided for in subsection (a) of 
this section. Every such license issued hereunder 
shall run from the date thereof and shall expire 
on the thirty-first day of May of the next year 
following its issue and no license shall be issued 
for less than the full amount of the tax pre- 
scribed. (1935, c: 360) s. 3; 1937, c. 414, s. 3; 1939, 
Ci 389 use 2:) 

Editor’s Note.—This section was so changed by the 1939 
amendment that a comparison here is not practicable. 

§ 106-469. Violation made misdemeanor, — Any 
person, firm or corporation violating any of the 
provisions of this article shall be guilty of a mis- 
demeanor, and upon conviction shall be fined 
and/or imprisoned in the discretion of the court. 
(1937, c. 414, s. 4.) 


§ 106-470. Exemptions.—Nothing in this article 
shall have any effect upon or apply to any stocks 
of leaf and scrap tobacco grown prior to the year 
one thousand nine hundred thirty-seven, or to pur- 
chases or sales of scrap or untied tobacco which 
has been processed, redried or manufactured. 
(GU93 Gece e445. 9454 79193976. u389, s.-3.) 


Editor’s Note.—The 1939 amendment added the part of 
this section beginning with the word ‘‘or” in line four. 


Art. 42. Production, Sale, Marketing and Distri- 
bution of Tobacco. 


§ 106-471. Definitions—As used in this article, 
unless otherwise stated or unless the context or 
subject matter clearly indicates otherwise: 

“Person” means any individual, partnership, 
firm, joint-stock company, corporation, associa- 
tion, trust, estate, or any agency of the state or 
federal government. 

“Similar act” means an act of another state con- 
taining provisions substantially the same as this 
article, except that the omission of provisions re- 
quiring the establishment of acreage quotas for 
individual farms shall not be deemed a substantial 
variation from this article. 

“Kind of tobacco” means one or more types of 
tobacco as classified in the service and regulatory 
announcement number one hundred and eighteen 
of the bureau of agricultural economics of the 
United States department of agriculture as listed 
below, according to the name or names by which 
known: 

Types eleven, twelve, thirteen 
known as fltie-cured tobacco. 

Type thirty-one, known as burley tobacco. 

“Crop year’ means the period from May first 
of one year to April thirtieth of the succeeding 
year, both dates inclusive. 

“Surplus tobacco” means the quantity of to- 
bacco marketed from the crop produced on a 
farm in any crop year in excess of the marketing 
quota for such farm for such year. 

“Buyer or handler” means any person who buys 
tobacco from the producer thereof, or who sells 
tobacco for the producer thereof, and pays the 
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producer for such tobacco, or who redries or oth- 
erwise processes tobacco for the producer there- 
of prior to the sale of such tobacco by the pro- 
ducer, or any producer who markets tobacco pro- 
duced by him directly to the consumer. 

“Dealer” means any person who buys and re- 
sells tobacco prior to the redrying, conditioning, 
or processing thereof. 

“Producer” means any person who has the 
right during any year to sell, or to receive a share 
of the proceeds derived from the sale of, tobacco 
produced by him or on land owned or leased by 
him. 

“Operator” means any person who, as owner- 
operator, or as cash rent, standing rent, or share 
rent tenant, operates a farm (i. e., a tract or tracts 
of land operated as a unit with the same machin- 
ery and other equipment) on which tobacco is 
produced, and includes a share-cropper who oper- 
ates a farm if the owner-operator or tenant does 
not provide for the obtaining of marketing cer- 
tificates with respect to the tobacco crop of the 
fata Los TC. oe. S. 12) 

Editor’s Note.—This article, known as the Tobacco Com- 
pact Act, depended upon similar action in other tobacco- 
producing states, which failed to materialize, and conse- 
quently is of no avail until other tobacco-producing states 
co-operate. 15 N. C. Law Rev. 323. 

§ 106-472. North Carolina tobacco commission 
created; members; county and district committee- 
men; vacancies; compensation.—There is hereby 
created a commission to be known as the North 
Carolina tobacco commission (hereinafter  re- 
ferred to as the “commission”). ‘The commission 
shall consist of seven (7) members, and each of 
the four (4) tobacco belts, viz: eastern belt, mid- 
dle belt, old belt and border belt, shall have one 
or more representatives selected as follows: When 
this article becomes effective, the director of the 
state argicultural extension service shall arrange 
for a meeting of tobacco producers in each county 
(any county in which there are less than one hun- 
dred tobacco producers shall be grouped with an- 
other adjoining county), at which three (3) to- 
bacco producers shall be elected, by the produc- 
ers attending the meeting, to serve as county 
committeemen for one crop year. The director 
of the state agricultural extension service shall 
divide the state into six (6) districts and arrange 
for a meeting of the county committeemen elected 
in each district, at which meeting the county 
committeemen in each district shall nominate 
from among their number three (3) producers to 
serve as district committeemen. From the three 
(3) district committeemen nominated in each dis- 
trict the governor shall appoint one producer to 
serve for a period of one crop year as a member 
of the commission. ‘The director of the state ag- 
ricultural extension service shall serve, or shall 
appoint one member of his staff to serve, as a 
member of the commission. Vacancies on the 
commission during any crop year shall be filled 
by the governor by the appointment of another 
district committeeman for the remainder of such 
year from the district in which the vacancy oc- 
curs: Provided, that the director of the state ag- 
ricultural extension service shall fill the vacancy 
in the case of the member of the commission ap- 
pointed by him. At the end of each crop year 
the tobacco commission shall be selected for the 
succeeding crop year in the manner provided 
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above. Each member of the commission not al- 
ready in the employment of the state shall be paid 
the sum of ten dollars ($10.00) for each day ac- 
tually spent in the performance of his duties, and 
shall be reimbursed for subsistence, not exceed- 
ing five dollars ($5.00) per day, and for necessary 
travel expenses. (1937, c. 22, s. 2.) 


§ 106-473. Compacts with governors of other 
states; referendum on question of enforcement. — 
The governor is authorized and directed to 
negotiate and enter into a compact with re- 
spect to each kind of tobacco with the governor 
of each of the states producing such kind of to- 
bacco: Provided, (1) that any compact shall not 
become effective until it has been entered into by 
the states of North Carolina, Virginia, South 
Carolina and Georgia, and any compact with re- 
spect to burley tobacco shall not become effective 
until it has been entered into by the states of 
North Carolina, Kentucky, Virginia and Tennes- 
see; (2) that a compact with respect to any kind 
of tobacco shall not become effective during any 
crop year unless entered into prior to the first 
day of such crop year, and (3) that any provi- 
sions in such compact or compacts which relate 
to the establishment of tobacco acreage quotas as 
provided herein shall not become effective unless 
and until the consent of the congress of the 
United States shall be given to a compact or com- 
pacts providing for the establishment of tobacco 
acreage quotas. This article shall be enforced 
with respect to any kind of tobacco upon the es- 
tablishment of a compact with respect to such 
kind of tobacco, and its enforcement with respect 
to such kind of tobacco shall be suspended upon 
the withdrawal from such compact by any state 
required as a party thereto. If an injunction is- 
sued by a court of competent jurisdiction against 
the enforcement of a similar act of any state is 
made permanent so as to stop the administration 
of said act in such state during any crop year, the 
enforcement of this article may be suspended by 
the commission with respect to the kind of to- 
bacco covered by such compact until such time 
as the compact is again made effective or the in- 
junction dissolved, as the case may be. Upon the 
filing with the commission of a petition or peti- 
tions by fifteen per cent or more of the producers 
of any kind of tobacco in this state requesting 
that the enforcement of this article be suspended 
with respect to such kind of tobacco, the com- 
mission shall conduct a referendum within sixty 
days after the receipt of such petition or peti- 
tions to determine whether the producers of such 
kind of tobacco in the state are in favor of the 
enforcement of this article, and if the commission 
finds that one-third or more of the producers who 
vote in the referendum are not in favor of the en- 
forcement of the article, such findings of the 
commission shall be certified to the governor, 
who shall proclaim the article inoperative for the 
crop year next succeeding the crop year in which 
the referendum is conducted. (1937, c. 22, s. 3.) 


§ 106-474. Cooperation with other states and 
secretary of agriculture in making determinations. 
—The commission shall meet and co-operate with 
the tobacco commissions of other states that are 
parties to a compact, and any persons designated 
by the secretary of agriculture of the United 
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States to serve in an advisory capacity, for the 
purposes of making certain determinations enu- 
merated in this section, and when such determi- 
nations are agreed upon by a majority of the 
members of the commission for this state, and a 
majority of the members of the commissions for 
other states, such determinations shall be accepted 
and followed in the administration of this article. 

(a) Determine from statistics of the United 
States department of agriculture a marketing 
quota, which for any kind of tobacco shall be that 
quantity of such kind of tobacco produced in the 
United States which is estimated to be required 
for world consumption during any crop year, in- 
creased or decreased, as the case may be, by the 
amount by which the world stocks of such kind 
of tobacco at the beginning of such crop year are 
less than or greater than the normal world stocks 
of such kind of tobacco. 


(b) Determine a tobacco marketing quota for 
each state, for each kind of .obacco, for each crop 
year for which this article is in effect with respect 
to such kind of tobacco. The marketing quota 
for each state for each kind of tobacco shall be 
that percentage of the quantity determined under 
sub-section (a) of this section which is equal to 
the percentage that the total production of such 
kind of tobacco in the state for the year or years 
set forth below is of the total production of such 
kind of tobacco in the United States for such year 
or years: 

Flue-cured tobacco, one thousand nine hundred 
and thirty-five, and burley tobacco, one thousand 
nine hundred and thirty-three, one thousand nine 
hundred and thirty-four, and one thousand nine 
hundred and thirty-five. 


(c) Determine a base tobacco yield for each 
state for each kind of tobacco. The base tobacco 
yield for each kind of tobacco for each state shall 
be the total production of such kind of tobacco in 
such state in the year or years named in sub-sec- 
tion (b) of this section, divided by the total har- 
vested acreage of such kind of tobacco in such 
state in such year or years. 

(d) Determine and make such adjustments 
from year to year in the percertage of the mar- 
keting quota to be assigned to each state, or in 
the base yield for each state, or both (as deter- 
mined pursuant to sub-sections (b) and (c) of 
this section and as adjusted in any preceding year 
pursuant to this sub-section), not exceeding two 
per cent (2%) decrease or five per cent (5%) in- 
crease in any crop year of the percentage of the 
said marketing quota assigned to each state, or 
five per cent (5%) decrease or increase of the base 
yield for each state in any crop year, as are de- 
termined to be necessary to correct for any ab- 
normal conditions of production during the year 
or years specified in subsection (b) of this sec- 
tion, and trends in production during or since 
such year or years in any state as compared with 
other states: Provided, that the percentages of 
the marketing quota for any kind of tobacco for 
all states producing such kind of tobacco, as ad- 
justed pursuant to this sub-section, for any year 
shall equal one hundred per cent (100%). 

(e) Determine and make adjustments in the 
marketing quota established pursuant to sub-sec- 
tions (b) and (d) of this section for any kind of 
tobacco for any crop year, not exceeding ten per 
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cent (10%) of said quota, from time to time dur- 
ing that period from August first to December 
fifteenth of such year if, upon the study of supply 
and demand conditions for such kind of tobacco, 
the commission finds that such adjustments are 


required to effectuate the purpose of this article’ 


and of similar acts of other states: Provided, that 
any such adjustment shall apply uniformly to all 
states and only during the crop year in which 
such adjustment is made. 

(f) Determine regulations with respect to the 
transfer of marketing certificates among produc- 
ers of any kind of tobacco within the states which 
are parties to a compact with respect to such kind 
of tobacco, and such other regulations as may be 
deemed appropriate to the uniform +dministration 
and enforcement of this article and of similar acts 
Oreotherrstates. sClOsia Gees. A.) 


§ 106-475. Tobacco acreage and marketing 
quotas for each farm.—The commission shall es- 
tablish tobacco acreage and tobacco marketing 
quotas for each crop year for any farm on which 
tobacco is grown, such quotas to be determined 
as follows: 

(a) For any farm for which a ‘ase tobacco 
acreage and a base tobacco production have pre- 
viously been determined by the agricultural ad- 
justment administration of the United States de- 
partment of agriculture, as shown by the avail- 
able records and statistics of that department, the 
base tobacco acreage and base tobacco production 
so last determined shall constitute the tobacco 
acreage and tobacco marketing quotas, subject to 
such adjustments as are recommended by the 
county committee or the county in which the 
farm is located and approved by the commission 
as being in conformity with the provisions of sub- 
sections (c) and (d) of this section. 

(b) For any farm for which a base tobacco 
acreage and base tobacco production have not 
been previously determined by the agricultural 
adjustment administration of the United States 
department of .griculture, the tobacco acreage 
and tobacco marketing quotas shall be estab- 
lished in conformity with the provisions of sub- 
sections (c) and (d) of this section: Provided, 
that the total of the tobacco acreage and of the 
tobacco marketing quotas established for such 
farms in any crop year shall not exceed two per 
cent (2%) of the total tobacco acreage and to- 
bacco marketing quotas, respectively, established 
pursuant to sub-section (a) of this section, plus 
the tobacco acreage and the tobacco marketing 
quotas established for farms in preceding years 
pursuant to this sub-section. 

(c) The tobacco acreage and the tobacco mar- 
keting quotas established for each farm shall be 
fair and reasonable as compared with the tobacco 
acreage and the tobacco marketing quotas for 
other farms which are similar with respect to the 
following: The past production of tobacco on 
the farm and by the operator thereof; the per- 
centage of total cultivated land in tobacco and in 
other cash crops; the land, labor, and equipment 
available for the production of tobacco; the crop 
rotation practices and the soil and other physical 
factors affecting the production of tobacco. The 
acreage quota for farms in a county shall not ex- 
ceed such maximum percentage of the cultivated 
acreage as shall be fixed by the county committee, 
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and the maximum so set by the county com- 
mittee shall not exceed a percentage which will 
insure the adjustment of the inequalities existing 
in such county. 

(d) The total of the tobacco acreage quotas for 
any kind of tobacco established for all farms in 
the state in any crop year shall not exceed a to- 
bacco acreage quota for the state determined by 
dividing the marketing quota for such kind of 
tobacco for the state by the base tobacco yield 
for such kind of tobacco for the state, determined 
in accordance with sub-sections (c) and (d) of 
§ 106-474. 

The tobacco acreage and the tobacco marketing 
quotas for any kind of tobacco established for 
each farm in any crop year pursuant to-sub-sec- 
tions (a) and (b) of this section shall be adjusted 
so that the aggregate of the tobacco acreage 
quotas and the aggregate of the tobacco marketing 
quotas for all farms in the state does not exceed 
the tobacco acreage and the tobacco marketing 
quotas, respectively, for such kind of tobacco es- 
tablished for the state for such year; and the com- 
mission shall prescribe such regulations with re- 
spect to such adjustments as will tend to protect 
the interests of small producers. 

(e) If, after marketing quotas are established 
for farms for any kind of tobacco in any crop year, 
there is an adjustment, pursuant to sub-section 
(e) of § 106-474, in the marketing quota for such 
kind of tobacco for the state for such year, the 
marketing quotas for all farms in the state shall 
be adjusted accordingly. 

(f) If a base tobacco yield is not determined 
by the several state commissions the commission 
for this state shall determine a base yield for the 
state in accordance with the procedure specified 
in sub-sections (c) and (d) of § 106-474. 

(g) In each county there shall either be pub- 
lished in one local newspaper the following infor- 
mation for each township of the county: (1) the 
name of each tobacco grower in that township; 
(2) the number of his tobacco tenants; (3) his 
total cultivated acres; (4) his total tobacco acreage 
and tobacco marketing quota; (5) the per cent of 
his cultivated land represented by his tobacco 
acreage quota, or else there shall be posted in at 
least five public places in each township a report 
for that township showing this information. One 
copy of such information shall be filed in the office 
of the clerk of the superior court in the county. 


(h) No reduction shall be required in the flue- 
cured tobacco acreage quota established for any 
farm if such quota is three and two-tenth acres or 
less: Provided, that if the operator of the farm re- 
duces the acreage of tobacco grown on the farm in 
any year below the acreage quota, a proportionate 
reduction may be required in the marketing quota 
for the farm. 

(i) The terms of this article, relating to the 
fixing of acreage or marketing quotas, shall not 
apply to any grower of burley tobacco, with or 
without an established acreage base, whose acreage 
is two acres or less. (1937, c. 22, s. 5; c. 24, ss. 
1-3.) 


§ 106-476. Notification of quotas established and 
adjustments; marketing and resale certificates; 
charge for surplus tobacco; administrative com- 
mittees, agents and employees; hearings and in- 


[ 83 ] 


§ 106-477 


information; regula- 
authorized and di- 


vestigations; collection of 
tions.— The commission is 
rected: 

(a) To notify as promptly as possible the oper- 
ator of each farm, for which acreage and market- 
ing quotas are established, of the amount of such 
quotas for the farm and of any adjustment there- 
of which may be made from time to time pursuant 
to this article. 

(b) Wpon application therefor by the operator 
of the farm, or by the person marketing the to- 
bacco grown thereon, to issue to the buyer or 
handler who purchases or handles such tobacco, 
marketing certificates for an amount of tobacco 
not in excess of the marketing quota for the farm 
(as adjusted pursuant to subsection (d) of § 106- 
475, on which such tobacco is produced, or not in 
excess of the quantity of tobacco harvested from 
the crop produced on such farm, whichever is 
smaller: Provided, that the commission (in ac- 
cordance with regulations prescribed by the com- 
mission) may provide for the issuance and trans- 
fer of marketing certificates for an amount of to- 
bacco equal to the amount by which the said 
quantity marketed falls below the said marketing 
quota for any farm: Provided further, that any 
regulations pertaining to such issuance and trans- 
fer shall be uniform as to the same kind of to- 
bacco in all states entering into a compact with 
respect to such kind of tobacco. 


(c) Upon application therefor by any buyer or 
handler to issue marketing certificates for surplus 
tobacco produced on the farm upon payment of 
a charge of twenty-five per cent (25%) of the 
gross value, or of one and one-half cents (1%c) 
per pound, whichever is larger, of the tobacco 
covered by such certificates. The buyer or han- 
dler, in settling with the grower, shall deduct 
from the proceeds of sale of such surplus tobacco 
or, if not sold, from any advance or loan thereon, 
the amount of such charge, which charge shall be 
deemed an assessment upon the producer for the 
purposes of paying the costs, charges, and ex- 
penditures provided for by this article. 


(d) Upon application therefor by any tobacco 
dealer to issue, under such terms and conditions 
as the commission shall by regulations prescribe, 
resale certificates for such tobacco purchased by 
any dealer during any day as such dealer speci- 
fied will be resold prior to the redrying or proc- 
essing thereof, where marketing certificates or re- 
sale certificates have been issued for such tobacco 
pursuant to the provisions of this article. 

(e) To establish or provide for the establish- 
ment of such committees of tobacco producers, 
and to appoint such agents and employees as the 
commission finds necessary for the administra- 
tion of this article, and to fix the compensation 
of the members of the county committees re- 
ferred to in § 106-472, and of such agents and 
employees: Provided, that the rates of compensa- 
tion for such committeemen, agents and employ- 
ees shall be comparable with rates of compensa- 
tion to persons employed in similar capacities in 
~ connection with the administration of the agricul- 
tural conservation program, and acceptable to the 
federal authority. 

(f) To provide for the making of such investi- 
gations and the holding of such hearings as the 
commission finds necessary in connection with 
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the establishment of acreage and marketing 
quotas for farms and to designate persons to con- 
duct such investigations and hold such hearings 
in accordance with regulations prescribed by the 
commission. 

(zg) To provide for collection of such informa- 
tion pertaining to the acreage of tobacco grown 
for harvest on each farm as the commission may 
consider necessary for the purpose of checking 
such acreage with the acreage quota for the farm 
and to prescribe any such regulations as may be 
necessary in connection therewith. 

(h) To prescribe such other regulations as the 
commission finds necessary to the exercise of the 
powers and the performance of the duties vested 
in it by the provisions of this article. (1937, c. 
22, s. 6.) 


wR, 


§ 106-477. Board of adjustment and review for 
each county.— The county committee of each 
county shall be and it is hereby constituted the 
board of adjustment and review for its county, 
whose duty it shall be to adjust and distribute the 
total base acreage and marketing quotas allocated 
to the several farms in the county by the com- 
mission so as to effectuate the provisions of this 
article. 


(a) The county board of adjustment and review 
may designate a clerk for such board. 

(b) The board of adjustment and review shall 
meet on the first Monday in January of each and 
every year, after giving ten days’ notice (by pub- 
lication in a newspaper published in the county) 
of the time, place and purpose of the meeting, and 
may adjourn from day to day while engaged in 
the adjustment and review of the acreage and 
marketing quotas of the county, but shall com- 
plete their duties on or before the first Monday 
in February of each and every year: Provided, 
however, that the commission shall designate the 
time within which the said adjustment and review 
shall be made for the year one thousand nine 
hundred and thirty-seven. 

(c) The board of adjustment and review, on 
request, shall hear any and all producers, oper- 
ators, and applicants in the county in respect to 
their acreage or marketing quotas, or the quotas 
of others; and after due notice to the person or 
persons affected, shall: allow, increase, or reduce ' 
such acreage or marketing quotas as in their 
opinion will make a fair and equitable allotment 
within the meaning of this article; and shall cause 
to be done whatever else may be necessary to 
make the distribution of county acreage and mar- 
keting quotas comply with the provisions of this 
article; and after the completion of the adjust- 
ment and review, a list showing the details there- 
of shall be prepared, and a majority of the board 
shall endorse thereon and sign the statement to 
the effect that the same is the fixed list of quotas 
for the current year, and said list, or a certified 
copy thereof, shall be filed in the office of the 
clerk of the superior court within three days after 
the completion of the adjustment and review. 

(d) Any producer, operator, or person claim- 
ing or challenging an allotment quota may ex- 
cept to the decision of the board of adjustment and 
review and appeal therefrom to the commission 
by filing in duplicate a written notice of such ap- 
peal with the county committee within ten days 
after the filing of the list of quotas in the office 
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of the clerk of the superior court. At the time 
of filing such notice of appeal the appellant shall 
file with the county committee a statement in 
duplicate of the grounds of appeal; and within 
three days after the filing thereof the county com- 
mittee shall forward or cause to be forwarded to 
the commission one copy each of the notice of 
appeal and statement of grounds of appeal. The 
commission shall, on or before the first Monday 
in March thereafter, hear and determine such ap- 
peal, after first giving due notice of the time and 
place of such hearing to the appellant and to the 
chairman of the county committee. At the hear- 
ing the commission shall hear relevant and perti- 
nent testimony or affidavits offered by the appel- 
lant or county committee; and thereafter, by or- 
der, shall modify or confirm the decision of the 
county board of adjustment and review, and shall 
deliver to the county committee a certified copy 
of such order, which shall be binding upon all 


parties concerned for the current year. (1937, c. 
24, s. 4.) 
§ 106-478. Handling of funds and receiving 


payments.—The commission is authorized: 

(a) To accept, deposit with the state treasurer 
and provide for the expenditure of such funds as 
the congress of the United States may advance 
or grant to the state for the purpose of adminis- 
tering this article. Such expenditures shall be in 
accordance with the act of congress authorizing 
or making such advance or grant. 

(b) To receive, through such agents as it may 
designate, all payments covering the sale of mar- 
keting cértificates pursuant to sub-section (c) of 
§ 106-476; to provide for the fixing of an adequate 
bond for any person responsible for receiving and 
disbursing any funds of or administered by the 
commission; and to provide for the expenditure 
of such funds in the manner prescribed in § 106- 
ACY (CIR EWE RES ee ye) 


§ 106-479. “Tobacco commissicn account” de- 
posited with state treasurer.—All receipts from 
the sale of marketing certificates pursuant to sub- 
section (c) of § 106-476 and all funds granted or 
advanced to the state by the congress of the 
United States for the purpose of administering 
this article shall be deposited with the state treas- 
vrer and shall be placed by him in a special fund 
known as the “Tobacco Commission Account,” 
and the entire amount of such receipts and funds 
hereby is appropriated out of such tobacco com- 
mission account and shall be available to the com- 
mission until expended. (1937, c. 22, s. 8.) 


§ 106-480. Purposes for which funds expended; 
reserve necessary.—Funds of or administered by 
the commission shall be expended, in accordance 
with regulations prescribed by the commission, 
for the following purposes: First, to repay to 
the treasurer of the United States any funds ad- 
vanced by the United States to the commission 
for the purpose of administering this article: 
Provided, the United States requires such repay- 
ment. Second, to pay any expenses lawfully in- 
curred in the administration of this article, in- 
cluding expenses of any agency of the state in- 


curred at the request of the commission. Third, 
to make payment to tobacco producers whose 
sales of tobacco, because of loss by fire or 


weather, or diseases affecting their tobacco crops 
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adversely during any crop year, are less than the 
marketing quotas for their farms for such year. 
Such payments shall be at a rate per pound of 
such deficit determined by dividing the funds 
available for such payments by the total number 
of pounds by which the sales of tobacco by all 
producers fell below the marketing quotas for 
their farms: Provided, that such deficit is due 
to loss by fire or weather, or disease affecting 
their crops adversely; and Provided further, that 
such rate of payment shall in no event exceed five 
cents (5c) per pound, and that no such payments 
shall be made until there is established as a re- 
serve an amount necessary to pay the expenses 
which the commission estimates will be incurred 
in the administration of this article for a period 
oflonereropryear.) 1(1937).c22ie5.9;) 


§ 106-481. Unlawful to sell, buy, etc., without 
marketing certificate; restrictions upon dealers.— 
Upon the establishment of marketing quotas for 
any kind of tobacco for individual farms for any 
crop year, pursuant to the provisions of this arti- 
cle, it shall be unlawful: 

(a) For any person knowingly to sell, to buy, 
to redry or to condition or otherwise process any 
of such kind of tobacco harvested in such crop 
year unless the marketing certificates therefor 
have been issued as provided in this article. 


(b) For any dealer to resell any of such kind 
of tobacco for which marketing certificates have 
not been issued as aforesaid prior to the redry- 
ing, conditioning, or processing thereof, except in 
his own name, or to resell any such tobacco except 
that purchased and owned by him and covered by 
a marketing certificate or resale certificate pre- 
viously issued showing such dealer to be the pur- 
chaser of such tobacco, or to redry, condition, or 
process or to have redried, conditioned, or proc- 
essed, prior to the resale thereof, any such to- 
bacco covered by a resale certificate unless the re- 
sale certificate issued with respect thereto is sur- 
rendered to the commission. (1937, c. 22, s. 10.) 


§ 106-482. Violation punishable by forfeiture of 
sum equal to three times value of tobacco. — 
Any person wilfully selling, buying, redrying, 
conditioning, or processing tobacco of any kind 
with respect to which this article is effective for 
which marketing certificates or resale certificates 
have not been issued as provided in this article, 
or any person wilfully participating or aiding in 
the selling, buying, redrying, conditioning, or 
processing of tobacco not covered by such mar- 
keting or resale certificates, or any person offer- 
ing for sale or selling any tobacco except in the 
name of the owner thereof, shall forfeit to the 
state a sum equal to three times the current mar- 
ket value of such tobacco at the time of the com- 
mission of such act, which forfeiture shall be re- 
coverable in a civil suit brought in the name of 
the state. (1937, c. 22, s. 11.) 


§ 106-483. Forfeiture for harvesting from acre- 
age in excess of quota.— Any operator wilfully 
harvesting or wilfully permitting the harvesting 
of tobacco on a farm from an acreage in excess 
of the acreage quota for the farm shall forfeit to 
the state a sum equal to fifty dollars ($50.00) per 
acre of that acreage harvested in excess of the 
acreage quota for the farm, which forfeiture shall 
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‘be recoverable in a civil suit brought in the name 
‘of the state. (1937, c. 22, s. 12.) 


§ 106-484. Violation of article a misdemeanor.— 
Any person violating any provisions of this article, 
or of any regulation of the commission issued 
pursuant thereto, shall be guilty of a misdemeanor 
and upon conviction thereof shall be fined a sum 
of not more than fifty dollars ($50.00) for the first 
offense and not more than one hundred dollars 
($100.00) for each subsequent offense. (1937, c. 
22, s. 13.) 


§ 106-485. Penalty for failure to furnish infor- 


mation on request of commission.—All tobacco 
producers, warehousemen, buyers, dealers, and 
other persons having information with respect 


to the planting, harvesting, marketing, or redry- 
ing or conditioning or processing of tobacco in 
this state for sale or resale to manufacturers, do- 
mestic or foreign, shall from time to time, upon 
the written request of the commission or its duly 
authorized representative, furnish such informa- 
tion and file such returns as the commission may 
find necessary or appropriate to the enforcement 
of this article. Any person wilfully failing or re- 
fusing to furnish such information or to file such 
return, or wilfully furnishing any false information 
or wilfully filing any false return, shall be guilty 
of a misdemeanor, and upon conviction thereof 
shall be fined a sum of not more than one hun- 
dred dollars ($100.00) for each such offense. (1937, 
Ga22 oem ae) 


§ 106-486. Courts may punish or’ enjoin vio- 
lations.—All courts of this state of competent ju- 
risdiction are hereby vested with jurisdiction 
specifically to punish violations of this article, and 
the superior courts of the state are vested with 
jurisdiction, upon application of the commission, 
to enjoin and restrain any person from violating 
the provisions of this article or of any regulations 
issued pursuant to this article. (1937, c. 22. s. 15.) 


§ 106-487. Attorneys for state to institute pro- 
ceedings, etc.; commission to report violations to 
solicitors, etc.—Upon the request of the commis- 
sion it shall be the duty of the several attorneys 
for the state, in their respective jurisdictions, to 
institute proceedings to punish for the offenses, 
enforce the remedies, and to collect the forfeitures 
provided for in this article, and it shall be the 
duty of the commission to call to the attention of 
the prosecuting officers of the state any violation 
of any of the criminal provisions of this article. 
(OSC OO Roe iG») 


§ 106-488. Receipts from surplus produced in 
other states, paid to commission of such states; 
co-operation with other commissions. —In order 
to assure the proper co-ordination of the adminis- 
tration of this article with the administration of 
similar acts of other states, marketing certificates 
and resale certificates shall be issued by the 
commission, in accordance with regulations pre- 
scribed by the commission, with respect to to- 
bacco marketed in this state, or redried, condi- 
tioned, or processed in this state prior to the first 
sale thereof, or resold, even though such tobacco 
was produced in another state, and the receipts 
from sales of marketing certificates for surplus 
tobacco produced in such other state shall be paid 
to the commission of the state in which such to- 
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bacco was produced, and the commission shall co- 
operate with and assist the commission of any 
other state in obtaining such records as may be 
necessary to the administration of any similar act 
of such state. (1937, c. 22, s. 18.) 


§ 106-489. Form and provisions of compact. — 
The compact referred to in § 106-473 shall con- 
tain the provisions shown below, subject to such 
alterations or amendments as shall not be in con- 
flict with the provisions of this article, and as shall 
be agreed upon from time to time by the states 
which enter into such compact. 


COMPACT 
This agreement entered into this ........ day 
OT age Gah ane betweenmthe “State fore... ee by 
WOT seen ‘Governors thevState. Oe. ye sor Dy 
ee SU , Governors the Statesot sy Fk. oe DY 
See » Governor, “and the’ State-of 7) .0.+eee 
Ds aaa ache ath , Governor, Witnesseth: 


Whereas, the parties hereto have each enacted 
a state statute providing for the regulation and 
control of the production and sale of tobacco in 
the states, and providing for the protection of the 
producers’ tobacco crops from the adversities of 
unfavorable weather, crop diseases, and fire; and 

Whereas, it is the desire of the parties uni- 
formly to enforce each state statute so as to ac- 
complish the purposes for which each act was en- 
acted: 

Now, therefore, the parties do hereby jointly 
and severally agree as follows: 

(1) To co-operate with-each other in estab- 
lishing for each crop year a marketing quota for 
each state for each kind of tobacco referred to in 
the respective state statutes with respect to which 
such state statutes are or will be in effect for such 
crop year. 

(2) To co-operate with each other in formulat- 
ing such regulations as will assure uniform and ef- 
fective administration and enforcement of each of 
the aforesaid state statutes. 

(3) Not to depart from or fail to enforce to the 
best of its ability any regulation concerning the 
enforcement of the state statutes without the con- 
sent of a majority of the members of the tobacco 
commissions of each of the several parties to this 
compact. 

In witness whereof, the parties have hereunto 
set their hands as of the day of the year first 
above written. 


SHER EGLOL geths & ks g's tages coe ee ee 
BV GSe cst anode eter Eee 
Governor. 

Staterotc . iwhuinus ists Tee 
IBY) site toss rahe Re 
Governor. 

LACE OR. «>, cis.5-crnseeeeeniee epee ae 
BYyicdii irre Sed eeeet etn ACen 
Governor. 

State oh. ar.)onklha dat, wal < eee 
lh AEG Oe COP CPOE ee roe. 
Governor. 


R1937 4. 2c, /G.eloes 


Art. 43. Threshers of Wheat. 


§ 106-490. Licensing of power threshers. — It 
shall be the duty of any person, firm or corpora- 
tion who shall engage in power threshing in any 
county in North Carolina to first secure a license 
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from the county in which the operator resides: 
Provided, that securing of a license in one county 
shall be sufficient to allow the person, firm or cor- 
poration to operate in any county of the State. 
(1935, c. 329, s. 1.) 


§ 106-491. Issuance by registers of deeds; expi- 
ration date; fee; threshers of own crops exempted. 
—It shall be the duty of the register of deeds of 
each of the several counties of the State to issue 
a license to engage in threshing in that county to 
any person, firm or corporation applying for same. 
Every license issued under the provisions of this 
article shall expire on the first day of April suc- 
ceeding the date of the issue of such license. To 
defray the necessary expenses involved, the reg- 
ister of deeds may make a charge not to exceed 
fifty cents for each license issued: Provided, that 
operators who thresh their own crops only shall 
be exempt from any license cost. (1935, c. 329, 
Sues) 

§ 106-492. Records and reports of threshers, 
violation made misdemeanor.—It shall be the duty 
of every person, firm or corporation, who shall 
engage in threshing for others or themselves, in 
any county of the State, to keep a complete and 
accurate record of the acreages harvested and 
amounts threshed for each farm, and to promptly 
make, upon blanks to be furnished by the register 
of deeds of the county, reports showing the acre- 
ages and the amounts threshed by said person, 
firm or corporation, in said county during the pre- 
ceding season. A violation of the provisions of 
this section shall be deemed a misdemeanor and 
shall be punished by a fine of not exceeding 
twenty-five dollars: Provided, the register of 
deeds shall give thirty days’ notice to the licensee 
before indictment is made, and if the licensee 
makes said report within said time no indictment 
shall be made. (1935, c. 329, s. 3.) 


§ 106-493. Public notice of requirements; pros- 
ecution for noncompliance.—It shall be the duty 
of the register of deeds of each of the several 
counties of the State to give public notice of these 
requirements before the threshing seasons and to 
make diligent inquiry as to whether the provi- 
sions of § 106-492 have been complied with, and 
upon failure of any person, firm or corporation to 
comply with same, to swear out a warrant before 
some justice of the peace of the county and the 
procedure thereon shall be as in other criminal 
cases. (1935, .c: 329,:s. 4.) 


§ 106-494. Report of register of deeds to com- 
missioner of agriculture——It shall be the duty of 
the register of deeds of each of the several coun- 
ties in the State to promptly submit, upon blanks 
to be furnished by the commissioner of agricul- 
ture, a report to the commissioner of agriculture 
showing the crop acreages harvested and amounts 
that have been threshed in the said county in the 
preceding crop season. (1935, c. 329, s. 5.) 


§ 106-495. Commissioner to furnish blank forms 
to registers of deeds; publication of reports.—It 
shall be the duty of the commissioner of agricul- 
ture to furnish to the registers of deeds of the sev- 
eral counties of the State, on or before the first 
day of May in each year, a sufficient number of 
blank forms for threshers’ licenses, operators’ 
threshing reports, and registers’ of deeds summary 
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reports. The commissioner of agriculture shall 
also collect and publish the county results of these 
reports prior to the next threshing season. (1935, 
Guse9se 65) 


Art. 44. Unfair Practices by Handlers of Farm 


Products. 
§ 106-496. Protection of producers of farm 
products against unfair trade practices. — The 


board of agriculture is hereby authorized to make 
rules and regulations necessary to protect pro- 
ducers of farm products from loss through finan- 
cial irresponsibility and unfair, harmful and un- 
ethical trade practices of persons, firms and cor- 
porations (hereinafter referred to as “handlers’’) 
and their agents, who incur financial liability for 
farm products. (1941, c. 359, s. 1.) 


§ 106-497. Permits required of handlers of 
farm products not operating on cash basis. — No 
person shall act as a handler of farm products on 
any basis except a cash basis, until he obtains a 
permit from the commissioner of agriculture. The 
commissioner of agriculture may require from 
each applicant such verified information as he sees 
fit in order to determine the applicant’s financial 
responsibility and reputation, and the board may 
make rules and regulations as to issuing permits. 
(1941, c; 359, s. 2.) 


§ 106-498. Establishment of financial responsi- 
bility before permit issued; bond. — No such per- 
mit shall be issued to any handler who is not op- 
erating on a strictly cash basis and who is incur- 
ring or may incur financial liability to any 
grower, until such person, firm, or corporation 
shall furnish to the commissioner of agriculture 
sufficient and satisfactory evidence of their ability 
to carry out their contract or furnish a satisfac- 
tory bond in an amount not to exceed ten thou- 
sand ($10,000) dollars. The commissioner of ag- 
riculture may require a new bond or additional 
bonds up to the ten thousand dollar ($10,000.00) 
limit when he finds it necessary for the protection 
of the producer. Such bonds shall be payable to 
the state in favor of every contract producer or 
consignor of farm products, and shall be contin- 
ued upon compliance with all the provisions of 
this article, and the faithful fulfilment of all con- 
tracts, and for the faithful accounting for and 
handling of produce by such handler, and for pay- 
ment to the producer of the net proceeds of all 
consignments and sales. Any producer claiming 
to be injured by the fraud, deceit or wilful negli- 
gence of any commission merchant or contractor, 
or by his failure to comply with this article or 
with the terms of a written contract between such 
parties, may bring action on the bond against both 
principal and surety in any court of competent ju- 
risdiction and may recover the damages found by 
the court to be caused by such acts complained of. 
(1941, c. 359, s. 3.) 


§ 106-499. Contracts between handlers and pro- 
ducers; approval of commissionetr.—No handler 
shall enter into any written contract with a 
producer in North Carolina, for the production, 
delivery, or sale of farm products, until he files 
with the commissioner of agriculture a true copy 
of the contract and it is examined and approved 
by the commissioner. The commissioner may 
withhold his approval in his discretion if he is of 
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the opinion that the contract is illegal or unfair to 
the producer, or that the contractor is insolvent 
or financially irresponsible, or if for any other 
cause it reasonably appears to him that the con- 
tract in question might defeat the purpose of this 
article. (1941, c. 359, s. 4.) 


§ 106-500. Additional powers of commissioner 
to enforce article—In order to enforce this article, 
the commissioner of agriculture, upon his own 
motion or upon the verified complaint of any pro- 
ducer, shall have the following additional powers: 

(a) To inspect or investigate transactions for 
the sale or delivery of farm products to persons 
acting as handlers; to require verified reports and 
accounts of all authorized handlers; to examine 
books, accounts, memoranda, equipment, ware- 
houses, storage, transportation and other facilities, 
farm products and other articles connected with 
the business of the handlers; to inquire into fail- 
ure or refusal of any handlers to accept produce 
under his contracts and to pay for it as agreed; 

(b) To hold hearings after due notice to inter- 
ested parties and opportunity to all to be heard; 
to administer oaths, take testimony and issue sub- 
poenas; to require witnesses to bring with them 
relevant books, papers, and other evidence; to 
compel testimony; to make written findings of fact 
and on the basis of these findings to issue orders 
in controversies before him, and to revoke the 
permits of persons disobeying the terms of this 
article or of rules, regulations, and orders made by 
the board or the commissioner. Any party dis- 
obeying any order or subpoena of the commis- 
sioner shall be guilty of contempt, and shall be 
certified to the superior court for punishment. 
Any party may appeal to the superior court from 
any final order of the commissioner; 

(c) To issue all such rules and regulations, with 
the approval of the board, and to appoint neces- 
sary agents and to do all other lawful things nec- 
essary to carry out the purposes of this article. 
(1941, c. 359, s. 5.) 


§ 106-501. Violation of article or rules made 
misdemeanor.—Any person who violates the pro- 
visions of this article or the rules and regulations 
promulgated thereunder shall be guilty of a mis- 
demeanor, and shall be punishable by a fine of not 
more than five hundred dollars ($500.00) or by im- 
prisonment for not more than one year, or both. 
(1941, c. 359, s. 6.) 


Art. 45. Agricultural Societies and Fairs. 
Panter emOtatemsn atte 


§ 106-502. Land set apart. — For the purpose 
of the holding annually of a State Fair and ex- 
position which will properly represent the agri- 
cultural, manufacturing, industrial and other in- 
terests of the State of North Carolina, there is 
hereby dedicated and set apart two hundred acres 
of land owned by the State or any department 
thereof within five miles of the State Capitol, the 
particular acreage to be selected, set apart, and 
approved by the Governor and Council of the 
State of North Carolina. (1927, c. 209, s. 1.) 


§ 106-503. Board of agriculture to operate fair. 
—The State Fair provided for in § 106-502, shall 
be managed, operated and conducted by the board 
of agriculture established in § 106-2. To that 
end, said board of agriculture shall, at its first 
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meeting after the ratification of this section, 
take over said State Fair, together with all the 
lands, buildings, machinery, etc., located thereon, 
now belonging to said State Fair and shall hold 
and conduct said State Fair with all the author- 
ity and power conferred upon the former board 
of directors, and it shall make such rules and reg- 
ulations as it may deem necessary for the holding 
and conducting of said Fair, and/or lease said 
Fair properties so as to provide a State Fair. 

(1931 ‘c. 360; is.3.) 

Editor’s Note.—This section repealed Public Laws 1927, 
c. 209, s. 2, providing for the management and operation 
of the fair by a board of directors. 

§ 106-504. Lands dedicated by State may be 
repossessed at will of general assembly.—Any 
lands which may be dedicated and set apart un- 
der the provisions of this article may be taken 
possession of and repossessed by the State of 
North Carolina, at the will of the General As- 
sembly. (1927, c. 209, s. 4(a).) 


Parimer 


§ 106-505. Incorporation; powers and term of 
existence. — Any number of resident persons, not 
less than ten, may associate together in any 
county, under written articles of association, 
subscribed by the members thereof, and specify- 
ing the object of the association to encourage 
and promote agriculture, domestic manufactures, 
and the mechanic arts, under such name and 
style as they may choose, and thereby become a 
body corporate with all the powers incident to 
such a body, and may take and hold such prop- 
erty, both real and personal, not exceeding ten 
thousand dollars in value, as may be needful to 
promote the objects of their association. 

The corporate existence shall continue as long 
as there are ten members, during the will and 
pleasure of the general assembly. (Rev., ss. 3868, 
3869-" Coders 2220") Re Goce sccn 6 ay eelSpemCee. 
Ss fale Oyo Cr S24 04ty) 

Crass Reference.—As to power of board of county commis- 


sioners to promote farmers codperative demonstration work, 
see § 153-9, paragraph 35. 


County Societies. 


§ 106-506. Organization; officers; new members. 
—Such society shall be organized by the appoint- 
ment of a president, two vice-presidents, a sec- 
retary and treasurer, and such other officers as 
they may deem proper, who shall thereafter be 
chosen annually, and hold their places until 
others shall be appointed. And the society may 
from time to time, on such conditions as may 
be prescribed, receive other members of the cor- 
POLaAtiony es (REVS mosOO COdG mcm colle ma omGs 
2, s. 7; 1852, c. 2, s. 3; C. S. 4942.) 


§ 106-507. Exhibits exempt from state and 
county taxes.—Any society or association organ- 
ized under the provisions of this chapter, desiring 
to be exempted from the payment of state, county, 
and city license taxes on its exhibits, shows, attrac- 
tions, and amusements, shall each year, not later 
than sixty (60) days prior to the opening date of 
its fair, file an application with the commissioner 
of revenue for a permit to operate without the 
payment of said tax; said application shall state 
the various types of exhibits and amusements for 
which the exemption is asked, and also the date 
and place they are to be exhibited. The commis- 
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sioner of revenue shall immediately refer said ap- 
plication to a committee consisting of the presi- 
dent of the North Carolina association of agricul- 
tural fairs, the commissioner of agriculture, and 
the director of the extension service of North Car- 
olina State College for approval or rejection. If 
the application is approved by said committee, the 
commissioner of revenue shall issue a permit to 
said society or association authorizing it to exhibit 
within its fair grounds and during the period of 
its fair, without the payment of any state, county, 
or city license tax, all exhibits, shows, attractions, 
and amusements as were approved: Provided, 
however, that the commissioner of revenue shall 
have the right to cancel said permit at any time 
upon the recommendation of said committee. Any 
society or association failing to so obtain a per- 
mit from the commissioner of revenue or having 
its permit canceled shall pay the same state, 
county, and city license taxes as may be fixed by 
law for all other persons or corporations exhibit- 
ing for profit within the state shows, carnivals, or 
other attractions. (Rev., s: 3871; 1905, c. 518, s.2; 
1935, c. 371, s. 107; C. S. 4944.) 


Editor’s Note.—The 1935 amendment so changed this sec- 
tion that a comparison here is not practical. 


§ 106-508. Funds to be used in paying premi- 
ums.—All moneys so subscribed, as well as that 
received from the state treasury as herein pro- 
vided, shall, after paying the necessary incidenta! 
expenses of such society, be annually paid for pre- 
miums awarded by such societies, in such sums 
and in such way and manner as they severally, 
under their by-laws, rules and regulations, shall 
direct, on such live animals, articles of produc- 
tion, and agricultural implements and tools, do- 
mestic manufactures, mechanical implements, 
tools and productions as are of the growth and 
manufacture of the county, and also such ex- 
periments, discoveries, or attainments in  scien- 
tific or practical agriculture as are made within 
the county wherein such societies are respec- 
tively organized. (Rev., s. 3873; Code, s. 2223; R. 
Gipic, 225595 41852)-c. 2; 3.°7;>C. S.4945.) 


§ 106-509. Annual statements to state treasurer. 
—Each agricultural society entitled to receive 
money from the state treasurer shall, through its 
treasurer, transmit to the treasurer of the state, 
in the month of December or before, a statement 
showing the money received from the state, the 
amount received from the members of the so- 
ciety for the preceding year, the expenditures 
of all such sums, and the number of the members 
of such society. (Rev., s. 3874; Code, s. 2224; 
R. GC, c. 2, s. 10; 1852, c. 2, s. 8; C. S. 4946.) 


§ 106-510. Publication of statements required. 
—Each agricultural society receiving money from 


the state under this chapter shall, in each year,’ 


publish at its own expense a full statement of its 
experiments and improvements, and reports of 
its committees, in at least one newspaper in the 
state; and evidence that the requirements of this 
chapter have been complied with shall be fur- 
nished to the state treasurer before he shall pay 
to such society the sum of fifty dollars for the 
benefit of such society for the next year. (Rev., 
SRS TS) odes Sa 200b a Ret Cici 28 cart 1852. .c3 
26 5wOe.C.- 84947.) 
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§ 106-511. Records to be kept; may be read in 
evidence.—The secretary of such society shall 
keep a fair record of its proceedings in a book 
provided for that purpose, which may be read 
in evidence in suits wherein the corporation may 
be a party. (Rev., s. 3876; Code, s. 2226; R..C., 
OMe Sta 21852 iC.  2iveah si. Gil G, 1 4948;) 


Part 3. Protection and Regulation of Fairs. 


§ 106-512. Lien against licensees’ property to 
secure charge.— All agricultural fairs which shall 
grant any privilege, license, or concession to any 
person, persons, firm, or corporation for vend- 
ing wares or merchandise within any fair 
grounds, or which shall rent any ground space 
for carrying on any kind of business in such fair 
grounds, either upon stipulated price or for a 
certain per cent of the receipts taken in 
by such person, persons, firm, or corpora- 
tion, shall have the right to retain possession 
of and shall have a lien upon any or all the goods, 
wares, fixtures, and merchandise or other prop- 
erty of such person, persons, firm, or corpora- 
tion until all charges for privileges, licenses, or 
concessions are paid, or until their contract is 
sullys complied Gwith, +(1915, ci 242, s.1s..Ce S: 
4950.) 


§ 106-513. Notice of sale to owner. — Written 
notice of such sale shall be served on the owner 
of such goods, wares, merchandise, or fixtures or 
other property ten days before such sale, if he 
or it be a resident of the state, but if a nonresi- 
dent of the state, or his or its residence be un- 
known, the publication of such notice for ten 
days at the courthouse door and three other pub- 
lic places in the county shall be sufficient service 
of the same. (1915, c. 242, s. 2; C. S. 4951.) 


§ 106-514. Unlawful entry on grounds a misde- 
meanor.—If any person, after having been ex- 
pelled from the fair grounds of any agricultural 
or horticultural society, shall offer to enter the 
same again without permission from such society; 
or if any person shall break over the enclosing 
structure of said fair grounds and enter the same, 
or shall enter the enclosure of said fair grounds 
by means of climbing over, under or through the 
enclosing structure surrounding the same, or shall 
enter the enclosure through the gates without the 
permission of its gatekeeper or the proper officer 
of said fair association, he shall be guilty of a mis- 
demeanor, and upon conviction shall be fined not 
more than fifty dollars or imprisoned not more 
than thirty days. (Rev., s. 3669; Code, s. 2795; 
1901, c. 291; 1870-1, c. 184, s. 3; C. S. 4952.) 


§ 106-515. Assisting unlawful entry on grounds 
a misdemeanor.—It shal! be unlawful for any per- 
son or persons to assist any other person or per- 
sons to enter upon the grounds of any fair asso- 
ciation when an admission fee is charged, by as- 
sisting such other person or persons to climb 
over or go under the fence or by pulling off a 
plank or to enter the enclosed grounds by any 
trick or device or by passing out a ticket or a 
pass or in any other way. Any violation of this 
section shall be a misdemeanor and punishable 
by a fine not exceeding twenty dollars or im- 
prisonment not exceeding ten days. (1915, c. 
242, ss. 3, 4; C. S. 4953.) 
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§ 106-516. Vendors and exhibitors near fairs to 
pay license.— Every person, firm, officer, or 
agent of any corporation who shall temporarily 
expose for sale any goods, wares, foods, soft 
drinks, ice cream, fruits, novelties, or any other 
kind of merchandise, or who shall operate any 
merry-go-round, ferris wheel, or any other de- 
vice for public amusement, within one-fourth 
of a mile of any agricultural fair during such 
fair, shall pay a tax of one hundred dollars in 
each county in which he shall carry on such 
business, whether as a principal or agent: Pro- 
vided, this section shall not apply to any busi- 
ness established sixty days prior to the begin- 
ning of such fair. (1915, c. 242, s. 5; C. S. 4954.) 


§ 106-517. Application for license to county 
commissioners.—Every such person mentioned in 
§ 106-516 shall apply in advance for a license to 
the board of county commissioners of the county 
in which he proposes to peddle, sell, or operate, 
and the board of county commissioners may in 
their discretion issue license upon the payment of 
the tax to the sheriff, which shall expire at the end 
of twelve months from its date. (1915, c. 242, s. 6; 
C. S.. 4955.) 


§ 106-518. Unlicensed vending, etc., near fairs a 
misdemeanor.—Any person violating the provi- 
sions of §§ 106-516 and 106-517 shall be guilty of a 
misdemeanor, punishable by a fine not to exceed 
fifty dollars or imprisonment not to exceed thirty 
days, at the discretion of the court. (1915, c. 242, 
Spiro Chasing: cee 


§ 106-519. Commissioners may refuse to license 
shows within five miles—The county commis: 
sioners of any county in North Carolina in which 
there is a regularly organized agricultural fair 
may refuse to allow any circus, menagerie, wild 
west show, dog and pony show, carnival show, to 
exhibit within five miles of such fair from its be- 
ginning to its ending: Provided, that notice is given 
the sheriff by the commissioners of said county 
not to issue such license to said entertainments 
sixty days prior to the date of such exhibition. 
ClO 16a. S.A GC. SORT) 


§ 106-520. Local aid to agricultural, animal, and 
poultry exhibits—Any city, town, or county may 
appropriate not to exceed one hundred dollars 
to aid any agricultural, animal, or poultry exhi- 
bition held within such city, town, or county. 
(1919, c: 185; C) S. 4958.) 


Art. 46. Erosion Equipment. 


§ 106-521. Counties authorized to provide farm- 
ers with erosion equipment.—The county commis- 
sioners in the several counties of the State are 
hereby authorized and empowered to purchase 
the necessary equipment to be used as provided 
in this article by farmers in the cultivation of their 
lands in such manner as may best tend to pre- 
vent erosion; and they are authorized to put such 
equipment as they deem necessary for the pur- 
pose in the hands of farmers who may apply for 
the same, either by way of sesale to the said farm- 
ers, or upon a rental basis, or by guarantee, as 
may in their judgment be deemed best, of the pur- 
chase price of the said equipment directly sold to 
the said farmers. (1935, c. 172, s. 1.) 
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§ 106-522. Application for assistance.—Any per- 
son or persons, corporation or concern, engaged 
in the cultivation of a farm or farms in this State 
may apply to the county commissioners for as- 
sistance under this article, stating in the said ap- 
plication as nearly as may be the size or area of 
the cultivated lands, its condition, the kind of soil, 
the amount of erosion, if any, the topography of 
the farm, its present manner of drainage and the 
kinds of crops usually cultivated thereon. It shall 
also state what means have been used heretofore, 
if any, to prevent soil erosion, and specifically 
the extent to which erosion now exists upon the 
premises. At any time subsequent to the said 
application, if relief is extended to him, he shall, 
when so requested by the said county commis- 
sioners or any other person delegated by them 
to receive the information, make detailed reports 
as to the condition of his said cultivated lands, 
the extent to which provision has been made 
thereon to prevent soil erosion, with the results of 
same. There shall also be stated in the said ap- 
plication the kind and quantity of equipment 
which, in the judgment of the applicant, is nec- 
essary for use upon his farm. (1935, c. 172, s. 2.) 


§ 106-523. Investigation and extending relief.— 
Upon the filing of such application the county 
commissioners shall cause due investigation to be 
made with reference thereto, and for their guid- 
ance; shall fully consider the same and if, in their 
opinion, the relief asked for should be extended. 
they shall thereupon proceed to supply or have 
supplied such equipment as in their judgment 
may be necessary under the circumstances, as 
provided in this article. (1935, c. 172, s. 3.) 


§ 106-524. Purchase of equipment and furnish- 
ing to farmers; notes and security from applicants; 
rental contracts; guarantee of payment. The 
county commissioners are authorized and em- 
powered to purchase the equipment by them 
deemed to be necessary and supply the ap- 
plicant therewith, upon such terms and condi- 
tions of purchase, rental or repayment as may 
be deemed by them just and proper, and which 
will save the county from loss in the mat- 
ter. To that end, they are authorized to accept 
from the applicant such notes and security, if any 
by them are deemed necessary, or shall make 
with them such rental contracts as may be reason- 
ably prudent and safe in the premises. They are 
further authorized and empowered, when in their 
judgment it may be deemed advisable, to guar- 
antee the payment to the seller, for such equip- 
ment as may be directly purchased by the appli- 
cant for the use aforesaid: Provided, however, 
that the purchase of the said equipment has been 
previously approved by the county commissioners. 
(1935, Cowl 2nise 4) 


§ 106-525. Guarantee of payment where equip- 
ment purchased by federal agencies. — Where the 
said equipment may be purchased by any federal 
agency and by it furnished to any person, persons, 
firm or corporation engaged in the actual culti- 
vation of the soil, the county commissioners are 
authorized, under such terms and conditions as 
to them may seem advisable, and as shall conserve 
the public interest and be just and proper to the 
county, to guarantee the payment of the purchase 
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price of such equipment in full or the interest up- 
on the obligations made in their purchase, and 
may do so in full or in part. (1935, c. 172, s. 5.) 


§ 106-526. Expense of counties extending re- 
lief made lien on premises of applicant.—In the 
event the county commissioners shall extend any 
relief under this article, to the extent of the money 
furnished or the obligation of the county with re- 
spect thereto, the same shall be a lien upon the 
premises, lands and tenements of the owner and 
applicant for such relief, securing the repayment 
of the funds furnished by the county and securing 
the county against any loss by reason of its obli- 
gation in any respect, the said lien to be foreclosed 
in all respects as provided in the taw for deeds 
of trust or real estate mortgages: Provided, how- 
ever, that in case the county itself has entered 
into an obligation in order to extend to any 
persons herein named the relief provided in this 
article, the county shall not be postponed in its 
relief until loss is actually incurred by it, but may 
proceed in accordance with the contract and 
agreement made with the applicant for relief, 
and when the obligations of the county in any 
respect are due: Provided, further, that the lien 
created by this section shall not be effective as 
against innocent purchasers for value unless and 
until! notice of such lien shall be docketed in the 
office of the clerk of the superior court of the 
county in which the land lies in. the manner and 
form provided by law for perfecting laborer’s or 
mechanic’s liens against real property. (1935, c. 
ie seSem Ge) 


§ 106-527. Counties excepted.—This article shall 
not apply to the counties of Alleghany, Alexander, 
Ashe, Avery, Bladen, Buncombe, Camden, Colum- 
bus, Cumberland, Davie, Gates, Haywood, Hyde, 
Jackson, Lincoln, Macon, Madison, Moore, New 
Hanover, Pamlico, Pasquotank, Rutherford, Samp- 
son, Transylvania, Washington, Watauga, Wilkes, 
ant hY adki, | (1955 nC kite, S) 73° 1937, 6.25.) 


Editor’s Note.—The 1937 amendment struck out 
from the list of excepted counties. 


*Union”’ 


Art. 47. State Marketing Authority. 


§ 106-528. State policy and purpose of article— 
It is declared to be the policy of the state of North 
Carolina and the purpose of this article to pro- 
mote, encourage and develop the orderly and eff- 
cient marketing of products of the home, farm, 
sea and forest; to establish, maintain, supervise 
and control, with the codperation of counties, 
cities and towns, centrally located markets for the 
sale and distribution of such products, so as to 
promote a steady flow of commodities, properly 
graded and labelled, into the channels of trade at 
the time and place to enable the producer to get 
the market price and the consumer to get a prod- 
uct in keeping with the price paid. (1941, c. 39, 
rig 


§ 106-529. State marketing authority created; 
‘members and officers; commodity advisers; meet- 
ings and expenses.—To secure these aims, there is 
hereby created an incorporated public agency of 
the state, to be known as the state marketing au- 
thority, hereinafter referred to as the “authority.” 
It shall consist of the members of the state board 
of agriculture, and the commissioner of agricul- 
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ture shall be the chairman. They sha!} perform 
the duties and exercise the powers herein set out 
as a part of their official duties as members of the 
board of agriculture. The governor shall appoint 
from time to time commodity advisers to plan 
with the authority the programs undertaken in 
their respective communities. The authority: shall 
elect and prescribe the duties of a secretary-treas- 
urer, who shall not be a member of the authority. 
He shall give bond in such amount as the author- 
ity shall determine in some reliable surety com- 
pany doing business in North Carolina, and the 
authority shall pay the premiums. The authority 
shall meet in regular session annually at a fixed 
place and date, and shall meet in special session at 
such other times and places as the chairman may 
request. The members shall receive no salary, 
but shall receive actual expenses plus seven dol- 
lars per day for actual time spent in performing 
their duties. (1941, c. 39, s. 2.) 


§ 106-530. Powers of authority.—The authority 
shall have the following powers: 

(1) To sue and be sued in its corporate name in 
any court or before any administrative agency of 
the state or of the United States, and to enter into 
agreements with the United States department of 
agriculture or any other legally constituted state 
or federal agency, or with any county, city or 
town in the furtherance of the purposes of this 
article. 

(2) To plan, build, construct, or cause to be 
built or constructed, or to purchase, lease or ac- 
quire the use of any warehouses or other facilities 
that may be necessary for the successful operation 
by the authority of wholesale markets for prod- 
ucts of the home, farm, sea and forest at chosen 
points in North Carolina. ‘The authority may 
make such contracts as may be needed for these 
purposes. In no case shall the authority be re- 
sponsible for any rent except from the income of 
the market in excess of other operating expenses. 
The authority may select and employ for each 
market capable managers, who shall be familiar 
with the problems of the grower and the distribu- 
tor, and of the marketing of farm products, and 
who shall have the business ability and training to 
operate a market and to plan for its proper devel- 
opment and growth in order best to serve the in- 
terests of producers, distributors, consumers in 
the area, and the general public. The managers 
may employ assistants and agents with the ap- 
proval of the authority. The authority may make 
such regulations as will promote the policy of this 
article, as to the manner in which the markets 
shall be operated, the business conducted, and 
stalls sublet to dealers. 

(3) To fix the terms upon which individual, co- 
Operative or corporate wholesale merchants, ware- 
houses or warehousemen may place their facilities 
or services under the supervision and regulation 
of the authority. The authority may extend to 
any stch wholesale merchants, warehouses or 
warehousemen marketing benefits in the form of 
inspection, market informational and news service 
and may make regulations as to the operation of 
such facilities or services and as to forms, reports, 
handling, grades, weights, packages, labels, and 
other standards for the products handled by such 
merchants, warehouses or warehousemen. 

(4) To fix rentals and charges for each type of 
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service or facility in the markets under its control, 
taking into consideration the cost of such facility 
or service, the interest and amortization period 
required, a proper relationship between types of 
operators in the market, cost of operation, and the 
need for reasonable reserves for repairs, deprecia- 
tion, expansion, and similar items. ‘These rentals 
and charges shall not bring any profit to any 
agency over and above the costs of operation, nec- 
essary reserves, and debt service. 


(5) To issue permits to itinerant dealers in in- 
trastate commerce, who express a willingness to 
come under the program of the state marketing 
authority. Such permits shall enable the holders 
to solicit orders and to buy and sell produce un- 
der the rules and regulations of the authority and 
in conformance with §§ 106-185 to 106-196 and not 
inconsistent with the United States Perishable 
Agricultural Commodities Act, one thousand nine 
hundred and thirty (46 Stat. 531). 


(6) To issue bonds and other securities to ob- 
tain funds to acquire, construct, and equip ware- 
houses to be used in carrying out the purposes of 
this article. The bonds shall be entitled “North 
Carolina Marketing Authority Bonds” and shall be 
issued in such form and denominations and shall 
mature at such time or times, not exceeding thirty 
years after their date, and shall bear such interest, 
not exceeding five per cent per annum, payable ei- 
ther annually or semi-annually, as the authority 
shall determine. They shall be signed by the 
chairman of the authority, and the corporate seal 
affixed or impressed upon each bond and attested 
by the secretary-treasurer of the authority. The 
coupons shall bear the facsimile signature of the 
chairman officiating when the bonds are issued. 
Any issue of these bonds and notes may be sold 
publicly, or at private sale for not less than par to 
the Reconstruction Finance Corporation or other 
state or federal agency, or may be given in ex- 
change to any county, city, town or individual for 
the lease or purchase of property to be used by 
the authority. To secure such indebtedness, the 
authority may give mortgages or deeds of trust, 
executed in the same manner as the bonds, on the 
property purchased or acquired, and may pledge 
the revenues from the markets in excess of operat- 
ing expenses, interest and insurance: Provided, 
that each market shall be operated on a separate 
financial basis, and only such revenues and prop- 
erties of each separate market shall be liable for 
the obligations of that market. No obligations in- 
cutred by the authority shall be obligations of the 
state of North Carolina or any of its political sub- 
divisions, or a burden on the taxpayers of the 
state or any political subdivision. This does not 
prevent the state or any of its agencies, depart- 
ments or institutions, or any private or public 
agency from making a contribution to the author- 
ity, in money or services or otherwise. 


Bonds and notes issued under this article shall 
be exempt from all state, county or municipal 
taxes or assessments of any kind; the interest shall 
not be taxable as income, nor shall the notes, 
bonds, nor coupons be taxable as part of the sur- 
plus of any bank, trust company or other corpo- 
ration. 


Any resolution or resolutions authorizing any 
bonds shall contain provisions which shall be 2 
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part of the contract with the holders of the bonds, 
as to: 

(a) Pledging the fees, rentals, charges, dues, 
tolls, and inspection and sales fees, and other rev- 
enues to secure payment of the bonds; 

(b) the rates of the fees or tolls to be charged 
for the use of the facilities of the warehouse or 
warehouses, and the use and disposition of the 
revenues from its operation; 

(c) the setting aside of reserves or working 
funds, and the regulation and disposition thereof; 

(d) limitations on the purposes to which the 
proceeds of sale of any issue of bonds may be ap- 
plied; 

(e) limitations on the 
bonds; and 

(f) the procedure, if any, by which the terms of 
any contract with bondhoiders may be amended 
or abrogated, the amount of bonds the holders of 
which must consent thereto, and the manner in 
which such consent may be given. 

(7) To accept grants in aid or free work. 

(8) To adopt, use and alter a corporate seal. 

(9) To dispossess tenants for nonpayment of 
rent and for failure to abide by the regulations of 
the authority. 

(10) To hire necessary agents, engineers, and 
attorneys, and to do all things necessary to carry 
out the powers granted by this article. (1941, c. 
39, s. 3.) 


§ 106-531. Discrimination prohibited; restriction 
on use of funds.—The authority shall not permit: 

(1) Any discrimination against the sale, on any 
of the markets under their control, of any farm 
product because of type of operator or area of 
production. 

(2) The use of any of its funds for any purpose 
other than for the support, necessary expansion, 
and operation of this state marketing system, or 
the use of any of its funds to establish any retail 
market or to build or furnish more than one mar- 
ket in any town. (1941, c. 39, s. 4.) 


§ 106-532. Fiscal year; annual report to gov- 
ernor.—The authority shall operate on a fiscal 
year, which shall be from July first to June thirti- 
eth. The commissioner of agriculture shall file an 
annual report with the governor containing a 
statement of receipts and disbursements and the 
purposes of such disbursements, and a complete 
statement of the financial condition of the author- 
ity, and an account of its activities for the year. 
(1941, c. 39, s. 5.) 


§ 106-533. Application of revenues from op- 
eration of warehouses. — All rentals and charges, 
fees, tolls, storage and sales commissions and 
revenues of any sort from operation of each ware- 
house shall be applied to the payment of the cost 
of operating and administering the warehouse and 
market facilities including interest on bonds and 
other evidences of indebtedness issued therefor, 
and the cost of insurance against loss by injury to 
persons or property, and the balance shall be paid 
to the secretary-treasurer of the authority and be 
used to provide a sinking fund to pay at or before 
maturity all bonds and notes and other evidences 
of indebtedness incurred for and on behalf of the 
building, constructing, maintaining and operating 
of each warehouse. A separate sinking fund ac- 
count shall be kept for each market, and no mar- 


issuance of additional 
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ket shall be liable for the obligations of any other 
market. (1941, c: 39, s. 6.) 


§ 106-534. Exemption from taxes and assess- 
ments. — The authority shall be regarded as per- 
forming an essential governmental function in 
constructing, operating or maintaining these mar- 
kets, and shall be required to pay no taxes or as- 
sessments on any property acquired or used by it 
for the purposes herein set out. (1941, ¢. 39, s. 7.) 


Art. 48. Relief of Potato Farmers. 


§ 106-535. Guaranty of minimum price to grow- 
ers of Irish potatoes under share planting system. 
—From and after March 15, 1941, every person, 
firm, or association or corporation engaged in the 
practice of supplying growers of Irish potatoes in 
this state with seed potatoes and fertilizer and 
other supplies for the purpose of growing a crop 
of Irish potatoes under the system commonly 
known as the share planting system and who en- 
ter into a contract with such grower and/or grow- 
ers on or before planting them to furnish such 
grower with seed potatoes, fertilizer or other nec- 
essary supplies, or to perform services in connec- 
tion with the gathering of such crop and market- 
ing the same, shall at the time of entering into 
such contract, agree in writing, with such grower 
that he or it will guarantee that the grower shall 
receive at the time such potatoes are marketed an 
amount of not less than ten dollars ($10.00) for 
each bag of seed potatoes planted by the grower 
or growers from such person, firm, association or 
corporation who, under the agreement, furnished 


such seed potatoes and other supplies to the 
grower or growers thereof. (1941, c. 354, s. 1.) 
Local Mobodification—Bladen, Durham, Greene, Lenoir, 


Pender, Randolph, Rockingham, Sampson and Union: 
©2354; S05. 


1941, 
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§ 106-536. Additional net profits due grower 
not affected.— The minimum amount to be paid 
the grower by those furnishing said supplies un- 
der the terms of this article shall in no wise affect 
any additional net profit due the grower, should 
any such additional profits be shown. (1941, c. 
354, s. 2.) 


§ 106-537. Minimum payments only compensa- 
tion for labor and use of equipment, land, etc. — 
The payment of the stipulated ten dollars ($10.00) 
per bag of said seed potatoes furnished said 
grower or growers by any firm, person, associa- 
tion or corporation shall be compensation only for 
labor and work done and for the use of any ani- 
mal or machine and equipment used or furnished 
by said grower or growers, and also use of land in 
growing said potato crop, and this amount shall 
be paid to said grower from returns from said 
crops so produced; and the said ten dollars 
($10.00) shall not be computed as any part of any 
other expenses furnished by said person, firm, as- 
sociation or corporation furnishing other materials 
or supplies for the purpose of said share planting. 
(1941 €.-354; s.°8,) 


§ 106-538. Time of payments; article not appli- 
cable to landlord-tenant contracts.—The said sum 
of ten dollars ($10.00) per bag of seed potatoes 
shall be paid to said grower or growers by said 
firm, person, association or corporation as herein 
provided, for share planting of potatoes, not later 
than thirty (30) days after the delivery of last po- 
tatoes grown under the share planting contract 
existing between said grower or growers and the 
said person, firm, association or corporation: Pro- 
vided that nothing in this article shall apply to 
contracts entered into between landowners and 
their respective tenants. (1941, c. 354, s. 4.) 


Chapter 107. Agricultural Development Districts. 


Sec 

107-1. Clerk’s power to establish; public use. 

107-2. Landowners’ petition and deposits. 

107-3. Viewers’ appointment. 

107-4. Viewers’ report. 

107-5. Plan submitted to department of conser- 
vation and development. 

107-6. District established, if department ap- 
proves. 

107-7. Board of agricultural development com- 
missioners appointed. 

107-8. Commissioners incorporated; powers; of- 
ficers; superintendent’s bond. 

107-9. Classification of lands according to bene- 


fits. 
107-10. Appeal from viewers’ report. 
107-11. Letting contract for construction. 
107-12. Payment for work done. 
107-13. Record book kept by clerk. 


§ 107-1. Clerk’s power to establish; public use. 
—The clerk of the superior court (hereinafter 
called the “clerk” or “the court”) of any county 
of the state of North Carolina shall have juris- 
diction, power, and authority to establish agri- 


Sec. 

107-14. Assessment rolls; preparation; contents; 
execution. 

107-15. Filing and collection of assessment rolls; 
to be lien on ‘and. 

107-16. When assessments due; sale of delinquent 
lands. 

107-17. Settlement by tax collector. 

107-18. Payment of interest and installments on 
bonds; county treasurer’s liability. 

107-19. New assessment on sale of land. 

107-20. Advertisement of intention to issue bonds. 

107-21. Landowner’s waiver. 

107-22. Bond issue. 

107-23. Fees allowed sheriff and treasurer. 

107-24. Fees and expenses under chapter. 

107-25. Liberal construction; defects in proceed- 


ing. 


cultural development districts in his county for 
the purpose of clearing and putting in suitable 
condition for the beginning of cultivation gcod 
grades of lands, forested or cut-over, suitable 
for agriculture, and it is hereby declared that 
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the said development shall be considered a pub- 


lic benefit and conducive to the public welfare. 
C191 7c. W138, sal aC 769597) 


§ 107-2. Landowners’ petition and deposits. — 
Whenever a petition signed by all the landown- 
ers in a proposed agricultural development dis- 
trict shall be filed in the office of the clerk of the 
superior court of any county in which a part of 
said lands is located, setting forth and certify- 
ing that it is their desire and intention to form 
an agricultural development district (hereinafter 
called “the district’) of an area aggregating not 
less than one thousand acres, and that it is their 
purpose, when cleared and put into condition for 
cultivation, to sell the said land to settlers on long 
time terms and at reasonable prices. 

They shall deposit with the clerk— 

a. A certified check for not less than one thou- 
sand dollars, plus ten cents per acre for each ad- 
ditional acre in the proposed district, from which 
funds the clerk shall from time to time meet 
the actual expenses of examining and verifying 
and other expenses incidental to forming the 
district. 

b. A complete map of the lands to be included 
in the district. 

c. A soil map showing the types of soils. 

d. <A drainage map showing the natural drain- 
age of the lands, and any proposed system of 
drainage it is intended to establish. 

e. Certificates of title by a reputable attor- 
ney of the county. 

f. An estimate of the cost of improvements 
under the plan submitted. 

g. A certificate that the lands when improved 
will have a market value of at least twice the 
amount of the total cost of the proposed im- 
provement: (1917, c. 131, s. 2; C. S: 4960.) 


§ 107-8. Viewers’ appointment. — ‘he clerk 
shall then appoint a board of viewers (herein- 
after called “the viewers”), composed of three 
members, one a competent civil engineer and 
the other two practical agriculturists, to exam- 
ine the lands and data submitted to the clerk by 
the landowners, and report .as to the facts being 
virtually as stated, or to give their opinion as to 
anyo Vattationsie, (1917}ne 131) sce Coismso6L) 


§ 107-4. Viewers’ report. — Their written report 
shall be filed within two weeks from the date of 
their appointment. The clerk shall consider this 
report. If the viewers report that the project 
is not practicable or will not be for the public 
welfare, and the clerk shall approve such find- 
ings, the petition shall be dismissed at the cost 
of the petitioners.’ (1917, c. 131, s. 2:.C. S? 4962.) 


§ 107-5. Plan submitted to department of con- 
servation and development.—If the viewers report 
that the project is practicable, and that it will be 
for the public welfare and conducive to the gen- 
eral welfare of the community, and the court shal] 
so find, then all of the data and reports of the 
proceedings shall be submitted to the department 
of conservation and development, which shall des- 
ignate: 

1. An engineer to survey and approve of the 
boundaries and drainage and road plans. 

2. An attorney of reputation to examine and 
approve of the chains of title submitted. 
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3. A forester to make an estimate of the cost 
of clearing. 

4. A soil expert to report on the availability 
of the land for agricultural purposes. (1917, c. 
181," 6.735 CoS) 4963,) 


§ 107-6. District established, if department ap- 
proves.—The department of conservation and de- 
velopment shall consider these reports, data, and 
plans, and, if he approves the same, shall so cer- 
tify to the clerk of the court, who shall then de- 
clare the district established. (1917, c. 131, s. 3; 
C. S. 4964.) 


§ 107-7. Board of agricultural development com- 
missioners appointed. After the said district 
shall have been declared established as afore- 
said, and the complete plans therefor approved, 
the clerk shall appoint two persons, one of whom 
shall be a landowner of the district, the other a 
practical agriculturist of good character, not a 
landowner of the district, and these two shall 
choose a third, who may or may not be a land- 
owner of the district, and the three so appointed 
and chosen shall be designated as the Board of 
Agricultural Development Commissioners of 
District, (1o1te ch sip seas Cua 45060 


§ 107-8. Commissioners incorporated; powers; 
officers; superintendent’s bond.—Such commis- 
sioners when so appointed and chosen shall be 
immediately created a body corporate under the 
name and style of the Board of Agricultural De- 
velopment Commissioners of District (here- 
inafter called “the commissioners” or “the board 
of commissioners”), with the right to hold prop- 
erty and convey the same, to sue and be sued, 
and shall possess such other powers as usually 
pertain to corporations. They shall organize by 
electing from among their number a chairman 
and vice-chairman. They shall also elect a 
secretary, within or without their body, and 
shall adopt by-laws for the government of their 
proceedings. The treasurer of the county in 
which the proceedings are instituted shall be ex 
officio treasurer of such board of commissioners. 
Such board of commissioners shall adopt a seal, 
which it may alter at pleasure. They shall have 
and possess such powers as are herein granted. 
The name of such district shall constitute a part 
of its corporate name. The commissioners shall 
appoint a competent person as superintendent of 
construction; such person shall furnish a bond, 
to be approved by the commissioners, in the 
penal sum of ten thousand dollars, conditioned 
upon the honest and faithful performance of his 
duties. Such bond shall be in favor of the board 
of commissioners. In the event of any vacancy 
in the membership of the board of commission- 
ers the remaining members shall fill such va- 
cancy, subject to the approval of the court. 
(1917.6 181,67 437C, 5, 74966.) 





§ 107-9. Classification of lands according to 
benefits.—It shall be the further duty of the 
viewers to personally examine the lands in the 
district and classify them with reference to the 
benefits they will receive from the improvements 
to be made. The land benefits shall be sepa- 
rated into five classes. The land receiving the 
highest benefit shall be marked Class A; that re- 
ceiving the next highest benefit, Class B; that 
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receiving the next highest benefit, Class C; that 
receiving the next highest benefit, Class D; and 
that receiving the smallest benefit, Class E. The 
holdings of any one landowner need not neces- 
sarily be all in one class, but the number of acres 
in each class shall be ascertained, though 
its boundary need not be marked on the 
ground or shown on the map. The total number 
of acres owned by one person in each class and 
the total number of acres benefited shail be de- 
termined, and the total number of acres in each 
class in the entire district shall be ascertained 
and presented in tabulated form. The scale of 
assessment upon the several classes of land re- 
turned by the viewers shall be in the ratio of 
five, four, three, two, and one; that is to say, as 
often as five cents per acre is assessed against 
the land in Class A, four cents per acre shall be 
assessed against the land in Class B, and three 
cents per acre in Class C, and two cents per acre 
in Class D, and one cent per acre in Class E. 
This shall form the basis of assessment for bene- 
fits. to the lands of the: district. (1917; ¢. °131, 
S-15esCytS: 49675) 


§ 107-10. Appeal from viewers’ report. — Any 
party aggrieved may, within ten days after the 
confirmation of the viewers’ report, appeal to the 
superior court in term-time. Such an appeal 
shall be taken and prosecuted as now provided in 
special proceedings. Such an appeal shall be 
based and heard only upon such exceptions there- 
tofore filed by the complaining party, either as 
to issue of law or fact, and no additional excep- 
tions shall be considered by the court upon the 
Hearne, Oretherappealn |(1917,,c. 131, s..6¢ Crs. 
4968.) 


§ 107-11. Letting contract for construction. — 
The commissioners shall cause notice to be given 
for two consecutive weeks in some newspaper 
published in the county wherein said district is 
located, and such additional publication else- 
where as they deem expedient, of time and place 
of letting the work of construction, and in such 
notice they shall specify the approximate amount 
of work to be done, the time fixed for the com- 
pletion thereof, and the date appointed for the let- 
ting. They, together with the superintendent of 
the district, shall convene and let to the lowest 
responsible bidder, either as a whole or in part, 
or in sections, as they deem most advantageous 
for the district, the proposed work. The land- 
owners may bid on the work, and in the event of 
their securing the contract, the work shall be 
done at actual cost, it being ‘distinctly under- 
stood that the landowners are to receive no profit 
from said contract, and any saving effected shall 
inure to the benefit of the district. No bids 
shall be entertained that exceed the estimated 
cost, except for good and satisfactory reasons 
it shall be shown that the original estimate was 
erroneous. The commissioners shall have the 
right to reject all bids and advertise again the 
work, if in their judgment the interest of the 
district will be subserved by so doing. The suc- 
cessful bidder shall be required to enter into a 
contract with the board of commissioners, and 
to execute a bond for the faithful perform- 
ance of such contract, with sufficient surety, 
in favor of the board of commissioners for 
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the use and benefit of the district, in an amount 
equal to twenty-five per centum of the estimated 
cost of the work awarded to him. In canvassing 
bids and letting the contract the superintendent 
of construction shall act only in an advisory ca- 
pacity to the board of commissioners. ‘The con- 
tract shall be based on the plans and specifica- 
tions submitted by the commissioners in a report, 
and confirmed by the court, the original of which 
shall remain on file in the office of the clerk 
and shall be open to the inspection of all pro- 
spective bidders. All bids shall be sealed and 
shall not be opened except under authority of the 
commissioners, and on the date therefor appointed 
for the opening of bids. All bids must be 
accompanied by a certified check for three per 
centum of the amount of the bid. (1917, c. 131, 
sv: C. S. 4969.) 


§ 107-12. Payment for work done. — The super- 
intendent of construction shall make monthly es- 
timates of the amount of work done and _ shall 
furnish one copy to the contractor and file the 
other with the secretary of the board of commis- 
sioners, and the commissioners shall within five 
days after filing of such estimate meet and direct 
the secretary to draw a warrant in favor of the con- 
tractor for ninety per centum of the work done 
according to the specifications and contract; and 
upon the presentation of such, properly signed 
by the chairman or vice-chairman and secretary, 
to the treasurer of the district, he shall pay the 
amount due thereon. When the work is fully com- 
pleted and accepted by the superintendent, he 
shall make an estimate for the whole amount due, 
including the amounts withheld on the previous 
monthly estimates, which shall be paid from the 
fund as before provided. In the event that the 
landowners receive the contract, the monthly 
payments shall cover only the actual cost of the 
work, as certified by the superintendent of con- 
struction, to whose certificates shall be attached 
all payrolls and vouchers. If any contractor to 
whom said work shall have been let shall fail to 
perform the same according to the terms speci- 
fied in his contract, action may be had in behalf 
of the commissioners against such contractor 
and his bond in the superior court, for damages 
sustained in the district, and recovery made 
against such contractor and his sureties. In 
such an event the work shall be advertised and 
relet in the same manner as the original letting. 
Moti c, 151, 6. 854. 554970.) 


§ 107-13. Record book kept by clerk.—The 
clerk shall provide a suitable book to be known as 
the Record Book of the Agricultural Development 
Comimissionerss Ofe es -meat District, in which 
he shall cause to be recorded every petition, mo- 
tion, order, record, judgment, or finding of the 
board of commissioners in every transaction 
which may come before it, in such a way as to 
make a complete and continuous record of the 
case; copies of all the maps and plans are to be 
furnished by the commissioners, and marked by 
the clerk “Official Copy,” which shall be kept 
on file by him in his office, and one of the copies 
shall be pasted or otherwise attached to his rec- 
Ord pall? C. 13teege Oe OmS nao) 


§ 107-14. Assessment rolls; preparation; con- 
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§ 107-15 (lsh, akoye 
tents; execution.—After the classification of the 
land and ratios of assessment of the different 
classes to be made thereon has been confirmed 
by the court, the commissioners shall ascertain 
the total cost of improvement, including all in- 
cidental expenses, and shall certify under the 
hand of the chairman and secretary of the board 
of commissioners to the clerk the said total cost, 
and said certificate shall be forthwith recorded 
in the record book and open to the inspection 
of any landowner in the district. The commis- 
sioners shall immediately prepare in duplicate 
the assessment rolls or agricultural improvement 
tax lists, giving therein the names of the 
owners of the land in the district as ascertained 
from the public records, a brief description of the 
several tracts of land assessed, and the assess- 
ment against each tract of land. The first of these 
assessment rolls shall provide assessments suffi- 
cient for the payment of interest on the bond issue 
to accrue the third year after their issue 
and the installment of principal to fall due 
at the expiration of the third year after the date 
of issue, together with such amounts as_ shall 
have to be paid for the collection and handling 
of the same. The second assessment roll shall 
make like provision for the fourth year, and in 
like manner assessment rolls shall make pro- 
vision for each succeeding year during the life 
of the bonds... Each of the said assessment rolls 
shall specify the time when collectible, and 
shall be numbered in their order, and _ the 
amounts assessed against the several tracts of 
land shall be in accordance with the benefits re- 
ceived, as shown by the classification and ratio 
of the assessment made by the viewers. These 
assessment rolls shall be signed by the clerk and 
by the secretary of the board of commissioners. 
Cole alai Ss. 10a os 4 orae) 


§ 107-15. Filing and collection of assessment 
rolls; to be lien on land.—One copy of each of 
said assessment rolls shall be filed in the record 
book and one copy shall be delivered to the 
sheriff or other county tax colJector, after the 
clerk has appended thereto an order directing 
the collection of said assessment, and the 
said assessment shall thereupon have the force 
and effect of a judgment as in the case of state 
and county taxes. These assessments shall con- 
stitute a first and paramount lien, second only 
to state and county taxes, upon the lands assessed 
for the payment of the bonds and_ interest 
thereon as they become due, and shall be collected 
in the same manner, by the same officers, as the 
state and county taxes are collected. (1917, c. 
Tet 1s. 10s) Ce or 497s9 


§ 107-16. When assessments due; sale of delin- 
quent lands.—The said’ assessments shall be due 
and payable on the first Monday in September 
each year, and if the same shall not be paid in full 
by the thirty-first day of December following, it 
shall be the duty of the sheriff to sell the land 
or lands so delinquent. The sale of lands for 
failure to pay such assessments shall be made 
at the courthouse door in the county in which 
the lands are located, between the hours of ten 
o’clock in the forenoon and four o’clock in the 
afternoon, on the first Monday of February of 
each year; and if for any necessary cause the sale 
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cannot be made on that date, the sale may be 
continued from day to day for not exceeding 
four days, or the land may be readvertised and 
sold on the first Monday in March succeeding, 
during the same hours, without any order there- 
for. In all other respects, except as to the time 
of the sale of the land, the existing laws as to 
the collection of state and county taxes shall 
have application to the collection of assessments 
under this article. (1917, c. 131, s. 10; C. S. 4974.) 


§ 107-17. Settlement by tax collector.—It shall 
be the duty of the sheriff or tax collector to pay 
over to the county treasurer promptly the 
moneys so collected by him upon said tax assess- 
ments, to the end that the said treasurer may 
have funds in hand to'meet the payment of in- 
terest and principal due upon outstanding bonds 
as they mature. (1917... 131) 5) 105-C. Ss. 4975) 


§ 107-18. Payment of interest and installments 
on bonds; county treasurer’s liability—It shall 
be the duty of the county treasurer, and without 
any previous order from the commissioners, to 
provide and pay the installments of interest at 
the time and place as evidenced by the coupons 
attached to said bonds, and also to pay the an- 
nual installments of principal due on said bonds 
at the time and place as evidenced by said bonds; 
and the said county treasurer shall be guilty of a 
misdemeanor and subject, on conviction, to fine 
and imprisonment, in the discretion of the court, 
if he shall neglect or fail to make prompt pay- 
ment of said interest and principal of said bonds, 
and shall likewise be liable in a civil action for 
all damages which may accrue to the board of 
commissioners or holders of said bonds, to either 
or both of which a right of action is hereby given. 
(1917, 4c: biSi es 1052 Ce S.4975.) 


§ 107-19. New assessment on sale of land.— 
When any land in the district is sold, as provided 
in § 107-16, the court shall assess the new owner 
thereof, and deduct the amount of the new assess- 
ment from the assessment of the former owner, 
and correct the assessment rolls accordingly. 
(A917 cr 1S ors tO CAS R49TT) 


§ 107-20. Advertisement of intention to issue 
bonds.—The commissioners shall give notice for 
three weeks, by publication in some newspaper 
published in the county in which the district or 
a part of the district is situated, and shall also 
post a written or printed notice at the door of 
the courthouse and at five conspicuous places in 
the district, reciting that they propose to issue 
bonds for the payment of the total cost of im- 
provement, giving the amount of the bonds to be 
issued, the rate of interest they are to bear, and 
the time when payable. Any landowner in the 
district not wanting to pay interest on the bonds 
may within fifteen days after the publication of 
said notice pay to the county treasurer the full 
amount for which his land is liable, to be as- 
sessed from the classification sheet and certifi- 
cate of the board of commissioners, showing the 
total cost of improvements, and have his lands 
released from liability to be assessed for such 
improvements. (1917, c. 131, s. 11; C. S. 4978.) 


§ 107-21. Landowner’s waiver.—Each and ev- 
ery person owning land in the district who shall 
fail to pay to the county treasurer the full 
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amount for which his land is liable as aforesaid, 
within the time above specified, shall be deemed 
as consenting to the issuance of the bonds, and 
in consideration of the right to pay his propor- 
tion in installments, he hereby waives his right 
of defense to the payment of any assessment 
which may be levied for the payment of the 
bonds because of any irregularity or defect in 
the proceedings prior to this time, except in the 
case of an appeal as hereinbefore provided, which 
is not affected by this waiver. (1917, c. 131, 
Selo Ga 979%) 


§ 107-22. Bond issue.—At the expiration of fif- 
teen days after the expiration of the notice of 
the bond issue, the board of commissioners may 
issue bonds of the district for an amount equal 
to the total estimated cost of the improvements, 
less such amounts as shall have been paid in in 
cash to the county treasurer, plus an amount 
sufficient to pay interest on the bond issue for 
the three years next following the date of the 
issue: Provided, that the total principal amount 
of the bonds to be issued shall not exceed fifty 
dollars per acre for the land to be improved. 

These bonds shall bear six per cent interest 
per annum, payable semiannually, and shall be 
paid in twenty equal installments. ‘The first in- 
stallment of the principal shall mature at the ex- 
Piration of three years from the date of issue, 
and one installment for each succeeding year for 
nineteen additional years. The commissioners 
shall sell these bonds at not less than par and ap- 
ply the proceeds to the payment of interest on 
said bonds for the three years next following the 
date of issue, and the payment of other expenses 
of the district provided for in this chapter. The 
proceeds from such bonds shall be for the ex- 
clusive use of the district specified on their face. 
The bonds shall be numbered by the board of 
commissioners and recorded in the record book, 
which record shall set out specifically the lands 
embraced in the district on which the tax has 
not been paid in full, which land is to be assessed 
as hereinbefore provided. If any installment of 
principal or interest represented by said bonds 
shall not be paid at the time and in the manner 
when the same shall be due and payable, and 
such default shall continue for a period of six 
months, the holder or holders of such bond or 
bonds upon which default has been made shall 
have a right of action against said district, or 
the board of commissioners of said district, where- 
in the court may issue a writ of mandamus 
against said district, its officers, including the 
tax collector and treasurer, directing the levying 
of a tax or specific assessment as herein pro- 
vided and the collection of the same in such sum 
as may be necessary to nieet any unpaid install- 
ment of principal and interest and the cost of 
said action; and such other remedies are hereby 
vested in the holder or holders of such bond or 
bonds in default as may be authorized by law; 
and the right of action is hereby vested in the 
holder or holders of such bond or bonds upon 
which default has been made authorizing them 
to institute suit against any officer on his offi- 
cial bond for failure to perform any duty im- 
posed by the provisions of this chapter. The 
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official bonds of the tax collector and the county 
treasurer shall be liable for the faithful perform- 
ance of the duties herein assigned them. Such 
official bonds may be increased by the board of 
Count yeCOmMUSslOnens aw (1917 aCe Ss lse doo, aos 
4980.) 


§ 107-23. Fees allowed sheriff and treasurer. —- 
The fee allowed the sheriff or the tax collector 
for collecting the tax as prescribed in this chap- 
ter shall be two per centum of the amount col- 
lected, and the fee allowed the county treasurer 
for disbursing the revenue obtained from the 
sale of the bonds shall be one per centum of the 
amount disbursed: Provided, no fee shall be al- 
lowed to the sheriff or other tax collector, or to 
the county treasurer, for collecting or receiving 
the revenue obtained from the sale of said bonds, 
nor for disbursing the revenue raised for pay- 
ing off said bonds: Provided further, that in 
those counties where the sheriff, tax collector, 
and treasurer are on a salary basis, no fee what- 
ever shall be allowed for collecting or disbursing 
the funds of the district. (1917, c. 131, s. 13, (2d): 
C. S. 4981.) 


§ 107-24. Fees and expenses under chapter. — 
Any engineer employed under the provisions of 
this chapter shall receive such compensation for 
his services as shall be fixed and determined bv 
the commissioners. The viewers, other than the 
engineer, shall receive five dollars per day; the 
rodman, axeman, chainman, and other laborers 
shall receive not to exceed two dollars per day. 
All other fees and costs incurred under the pro- 
visions of this chapter shall be the same as are 
usual for like services in other cases. Said costs 
and expenses shall be paid, by order of the court, 
out of the funds provided for that purpose, and 
the board of commissioners shall issue warrants 
therefor when funds shall be in the hands of the 
treasurer. Any engineer, viewer, superintend- 
ent of construction, or other person appointed 
under this chapter may be removed by the court, 
upon petition, for corruption, neglect of duty, or 
other good and satisfactory cause shown. (1917, 
GC. tots. 145:C2'S) 4989)) 


§ 107-25. Liberal construction; defects in pro- 
ceeding.—The provisions of this chapter shall be 
liberally construed to promote the objects herein 
declared and for the general welfare of the state. 
The collection of assessments shall not be de- 
feated, whether proper notices have been given, 
by reason of any defect in the proceedings oc- 
curring prior to the order of the court confirm- 
ing the final report of the commissioners; but 
such orders shall be conclusive and final that all 
prior proceedings were regular and according to 
law, unless they were appealed from. If on ap- 
peal the court shall deem it just and proper to 
release any person, or modify his assessment or 
liability, it shall in no manner affect the rights 
and legality of any other person than the appel- 
lant, and the failure to appeal from the order 
of the court within the time specified shall be a 
waiver of any illegality in the proceedings, and 
the remedies provided for in this chapter shall 
exclude all other remedies. (1917, c. 131, s. 15; 
C. S. 4983.) 
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Chapter 108. Board of Charities. 


Art. 1. State Board of Charities and Part 2. Aid to Dependent Children. 
Public Welfare. Sec. 
os 108-44. Short title 
- i f - came ba Pea : 
108-1. Appointment, term of office, and compen OR EEE ALLE tue ESE RELIC 
sation. ie 
108-2. Meetings of board 108-46. Definitions. 
: sere 108-47. Acceptance of federal grants. 
108-3. Powers and duties of board. - f relief 
108-4. Investigate and report on mental and LOG AR se OUD ESO re ON ER 
: : ; Bee 108-49. Dependent children defined. 
physical infirmities. Aeigt 
1 : f ji ; ? ; 108-50. Eligibility. 
108-5, bien caie or county prisons, reports fe- 403-51. -State aid to dependent children fund. 
: ay 108-52. State appropriation. 
108-6. Biennial reports to general assembly. 108-53 citaeeiicut 
108-7. sips secured for insane and other un- jo¢ 54 Appropriations not to lapse. 
Ostina tes: 108-55. Custody and receipt of funds. 


108-8. Public institutions to furnish information. 499 x¢ 
108-9. Relatives ineligible to appointment in state : 

institutions. 108-57. 
108-10. Failure of officers to furnish information. 


Art. 2. County Boards of Charities and 10 
Public Welfare. 108-59. 

108-11. County welfare boards; appointment; du- 
ties. 108-60. 
108-12. Meetings of the board. 108-61. 
108-13. County superintendent of welfare; ap- 108-62. 
pointment; salary. 108-63. 

108-14. Powers and duties of county welfare su- 
perintendent. 108-64. 
108-65. 

Art. 8. Division of Public Assistance. 
108-15. Division of public assistance created. 108-66 
108-16. Director of public assistance. 108-67. 
Part 1. Old Age Assistance. 108-68. 
108-17. Short title. 108-69 
108-18. Establishment of relief. ‘ 
108-19. Definitions. 108-70 
108-20. Acceptance of federal grants. 108-71. 
108-21. Eligibility. 108-72. 
108-22. State old age assistance fund. 108-73. 
108-23. State appropriation. . 
108-24. County fund. 

108-25. Appropriations not to lapse. 108-74 


108-26. Custody and receipt of funds. 

108-27. Department of charities and public wel- 499 9% 
fare. 108-76. 

108-28. Certain powers and duties of state board ; 
of charities and public welfare. 

108-29. Certain powers and duties of local boards 


—county welfare boards. 108-77. 
108-30. Application for assistance; determination 108-78. 
therein. 
108-31. Action by county commissioners. 108-79. 


108-32. Assistance not assignable. 
108-33. State board of allotments and appeal. 
108-34. Periodic reconsideration and changes in 
amount of assistance. 
108-35. Removal to another county. 108-80. 
108-36. Procedure’ preliminary to allotments and 
county taxation; investigation and re- 
port. 108-81. 
108-37. Allocation of funds. 108-82. 
108-38. Administration expenses. 
108-39. Transfer of state and federal funds to the 108-83. 
counties. 
108-40. Accounts and reports from county officers. 108-84. 
108-41. Further powers and duties of state board. 
108-42. Fraudulent acts made misdemeanor. 108-85. 
108-43. Limitations of article. 


Art. 
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General powers and duties of department 
of charities and public welfare. 

Certain powers and duties of state board 
of charities and public welfare. 

Certain powers and duties of local boards 
—county welfare boards. 

Application for assistance; determination 
thereon. 

Action by county commissioners. 

Assistance not assignable. 

State board of allotments and appeal. 

Periodic reconsideration and changes in 
amount of assistance. 

Removal to another county. 

Procedure preliminary to allotments and 
county taxation; investigation and re- 
port. 

Allocation of funds. 

Administration expenses. 

Transfer of state and federal funds to the 
counties. 

Accounts and reports from county of- 
ficers. 

Further powers and duties of state board. 

Fraudulent acts made misdemeanor. 

Limitations of article. 

Equalizing fund. 


General Provisions. 


Organization; appointment of agencies; 
employment. 

County funds; how provided. 

Termination of federal aid. 


Art. 4. Home Boarding Fund. 


State boarding home fund created. 

No benefits to children otherwise provided 
for. 

Administration of fund by state board of 
charities and public welfare. 


5. Regulation of Organizations and In- 
dividuals Soliciting Public Alms. 


Regulation of organizations, institutions, 
etc., soliciting public aid for charitable 
purposes. 

License required for soliciting alms, etc. 

Issuance of license for blind persons by 
state commission for blind. 

Issuance by state department of vocational 
rehabilitation for crippled, etc., persons. 

License for deaf persons issued by bureau 
of labor for the deaf. 

Other licenses issued by state board of 
charities and public welfare. 
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Sec. 

108-86. Solicitors required to have on person, copy 
of license with photograph attached. 

108-87. Exemptions. 


Art. 1. State Board of Charities and Public 
Welfare. 


§ 108-1. Appointment, term of office, and com- 
pensation.— There shall be appointed by the gov- 
ernor seven members who shall be styled ‘The 
State Board of Charities and Public Welfare,” 
and at least one of such persons shall be a wo- 
man. ‘The terms of office of the members of the 
board shall be six years. Upon the expiration of 
the terms of office of the present members of the 
board, the governor shall appoint their successors 
as follows: three members to be appointed on 
April first, one thousand nine hundred and forty- 
three and every six years thereafter; two members 
to be appointed on April first, one thousand nine 
hundred and forty-five and every six years there- 
after; and two members to be appointed on April 
first, one thousand nine hundred and forty-seven 
and every six years thereafter. Any vacancy in 
the board at present or which may hereafter arise 
from any cause whatsoever shall be filled for the 
residue of the term by appointment by the gov- 
ernor. The governor shall designate the chair- 
man of the board so selected, which chairmanship 
so designated may be changed as the governor 
may deem best to promote the efficiency of the 
service. The members of the board shall serve 
without pay, except that they shall receive their 
necessary expenses: Provided, however, that the 
chairman of the said board, when acting as a 
member of the state board of allotments and ap- 
peal shall receive a per diem to be fixed by the 
director of the budget, together with actual ex- 
penses incurred in attending meetings. (Rev., s. 
39185) Code fis. 233i) 186829, %c. 170, s..1;) 1909; c: 
SU0KELO iemC musa deus Loge nC... 319; (S, oe lOA Shes 
TSS Ws aesn 5004.) 

Editor’s Note.—Prior to the 1943 amendment the members 
of the board were elected by the general assembly. 

For act validating prior appointments of members of the 


state board of charities and public welfare and all prior acts 
of the board, see Session Laws 1943, c. 775, s. 2. 


§ 108-2. Meetings of board.—The board shall 
hold meetings at least quarterly, and whenever 
called in session by the chairman, and shall make 
such rules and orders for the regulation of its 
own proceedings as it deems proper. (Rev., ss. 
2807, 3914; Code, s. 2332; 1868-9, c. 170, s. 2; 1909, 
CmS09 Otc tl a0ces. ule G. 5, 5005.) 


§ 108-3. Powers and duties of board.—The 
board shall have the following powers and du- 
ties, to-wit: 

1. To investigate and supervise, through and 
by its own members or its agents or employees, 
the whole system of the charitable and penal in- 
stitutions of the state, and to recommend such 
changes and additional provisions as it may deem 
needful for their economical and efficient admin- 
istration. | 

2. To study the subjects of nonemployment, 
poverty, vagrancy, housing conditions, crime, 
public amusement, care and treatment of prison- 
ers, divorce and wife desertion, the social evil 
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108-88. Violations made misdemeanor, 

108-89. Repeal of laws. 

108-90. Application of article. 


and kindred subjects and their causes, treatment, 
and prevention, and the prevention of any hurt- 
ful social condition. 

3. To study and promote the welfare of the 
dependent and delinquent child and to provide, 
either directly or through a bureau of the board, 
for the placing and supervision of dependent, de- 
linquent, and defective children. 

4. To inspect and make report on private or- 
phanages, institutions, maternity homes, and 
persons or organizations receiving and placing 
children, and to require such institutions to sub- 
mit such annual reports and information as the 
state board may determine: Provided, that the 
term “maternity homes” used hereinbefore in this 
sub-section shall be construed to include institu- 
tions or homes maintained not only for the pur- 
pose of receiving pregnant women for care pre- 
vious to, during and following delivery, but in- 
stitutions or lying-in homes wherein pregnant 
women are received for care previous to and fol- 
lowing delivery, the said delivery taking place in 
a hospital to which this statute does not apply. 


5. To grant license for one year to such per- 
sons or agencies to carry on such work as it be- 
lieves is needed and is for the public good, and 
is conducted by reputable persons or organiza- 
tions, and to revoke such license when in its 
opinion the public welfare or the good of the 
children therein is not being properly subserved; 
Provided, subsection five shall not apply to any 
orphanage chartered by the laws of the State of 
North Carolina, owned by a religious denomina- 
tion or a fraternal order, and having a plant and 
assets not less than sixty thousand dollars ($60,- 
000), nor shall it apply to orphanages operated 
by fraternal orders, under charters of other 
states, which have complied with the corporation 
laws of North Carolina and have that amount 
of property. 

6. To issue bulletins and have same printed 
and in other ways to iniorm the public as to social 
conditions and the proper treatment and remedies 
for social evils. 

7%. To issue subpcenas and compel attendance 
of witnesses, administer oaths, and to send for 
persons and papers whenever it deems it neces- 
sary in making the investigations provided for 
herein or in the other discharge of its duties, and 
to give such publicity to its investigations and 
findings as it may deem best for the public wel- 
fare. 

8. To employ, by and with the approval of the 
governor, a trained investigator of social service 
problems who shall be known as the commissioner 
of public welfare, and to employ such other in- 
spectors, officers, and agents as it may deem need- 
ful in the discharge of its duties. 

9. To recommend to the legislature social 
legislation and the creation of necessary institu- 
tions. 

10. To have the authority to establish, main- 
tain and provide rules and regulations for the ad- 
ministration of a system of personnel standards on 
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a merit basis with a uniform schedule of compen- 
sation for all employees of the state board and of 
the county welfare departments: Provided, that 
the compensation schedule for employees of the 
state board shall be established in conformity with 
the provisions of the State Personnel Act. 

11. To attend, either through its members or 
agents, social service conventions and similar 
conventions, and to assist in promcting all help- 
ful publicity tending to improve social condi- 
tions of the state, and to pay out of the funds 
appropriated to the state board office expenses, 
salaries of employees, and all other expenses 
incurred in carrying out the duties and powers 
hereinbefore set out. 

12. To receive, hold and administer for the 
purposes for which it is organized, any funds 
donated to it, either by will or deed, and to ad- 
minister said funds in accordance with the in- 
structions of the will or deed creating them. 

13. To accept donations and gifts or any and 
all kinds of commodities, services or moneys 
which may be donated or given by the Federal 
or State government, or by any political sub- 
division of the State. Such donations shall be 
used exclusively by said board for relief purposes 
in this State, and said board is hereby fully au- 
thorized and empowered, under rules and regu- 
lations adopted by it, to provide for the distribu- 
tion thereof. 

14. To furnish to the Federal Government, or 
any of its agencies, such services as may be re- 
quired in selecting. certifying, or referring per- 
sons who may be eligible for Civilian Conserva- 
tion Corps, or persons who may be eligible for 
employment by the Work Projects Administra- 
tion, the Resettlement Administration, the Sur- 
plus Commodities Corporation, or any other 
agency of the Federal Government engaged in re- 
lief or Allied activities. The State Board of 
Charities and Public Welfare is also authorized to 
certify to the Surplus Commodities Corporation 
the persons eligible to receive such commodities 
as may be distributed for relief purposes. (Rev., 
ss. 3914, 3915; Code, ss. 2332, 2333; 1868-9, c. 
170, s. 3; 1917, c. 170, s. 1; 1919, c. 46, ss. 1, 2; 
LODH 1G 90s Soa dates Vek mCi Os. LOO. Cometa cite Os cp 
Cus LOS e137 cq ASO RSSemo reo sao 4dec 2.70.0 S, ail 
Cc. S. 5006.) 

Cress References.—See Const. Art. XI, § 7. For sections 
in other articles prescribing certain duties and powers of the 
board of charities and public welfare and the commissioner 
of public welfare, see the following: §§ 48-1 to 48-11 (duties 
relative to adoption of minors); § 153-9, subs. 29 (approval of 
establishment and maintenance of county homes for indigent 
and delinquent children); § 153-154 (reports required from 
county homes); § 153-166 (approval of facilities and equip- 
ment of district hospital homes for aged and infirm); § 35-40 
(commissioner is member of board of eugenics); § 15-206 
(cooperation with state probation commission); § 108-18 (du- 
ties in administering old age assistance act); § 108-57 (du- 
ties in administering aid to dependent children act); §§ 108-77 
to 108-79 (administration of state boarding home fund); 
$§ 108-80 to 108-90 (regulation of organizations and persons 
soliciting alms); § 110-29 (commitment of delinquent chil- 
dren to board by juvenile courts); § 110-30 (approval of ma- 
tron and superintendent of detention homes for children 
committed by juvenile courts); § 110-31 (appointment and 
discharge of probation officers); § 110-33 (reports required 
of probation officers); § 110-49 (licensing of institutions for 
the care of children); §§ 110-50 to 110-56 (regulation of place- 
ment of children from without state); § 106-455 (commis- 
sioner ex officio member of state commission for the blind); 
§ 115-303 (examination of mentally incapacitated school chil- 
dren); § 122-20 (inspection of hospitals for the insane and 
reports to General Assembly); § 148-46 (commissioner is 
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member of advisory board of paroles); § 148-9 (supervision 
and visitation of state prison department). 

Editor’s Note.—The Act of 1931 added the proviso to sub- 
section 4 of this section. ‘The 1937 amendment inserted the 
words “‘by and with the approval of the governor” in sub- 
section 8. ‘The 1941 amendment substituted subsection 10 for 
the former subsection 10, which directed the board to en- 
courage employment by counties of county superintendents 
of public welfare. 


§ 108-4. Investigate and report on mental and 
physical infirmities. — The board shall also give 
special attention to the causes of insanity, defect 
or loss of the several senses, idiocy, and the de- 
formity and infirmity of the physical organiza- 
tion. ‘They shall, besides their own observation, 
avail themselves of correspondence and _ ex- 
change of facts of the labors of others in these 
departments, and thus be able to afford the gen- 
eral assembly data to guide them in future leg- 
islation for the amelioration of the condition of 
the people, as well as to contribute to enlighten 
public opinion and direct it to interests so vital 
to the prosperity of the state. The state board 
shall keep and report statistics of the matters 
hereinbefore referred to and shall compile these 
reports and analyze them with a view of deter- 
mining and removing the cause in order to pre- 
vent crime and distress. (Rev., s. 3916; Code, s. 
2334; 1868-9, c. 170, s. 4; 1917, c. 170, s. 1; C. S. 
5007.) 


§ 108-5. Inspection of county prisons; reports 
required. — The state board shall have power to 
inspect county jails, county homes, and all pris- 
ons and prison camps and other institutions of 
a penal or charitable nature, and to require re- 
ports from sheriffs of counties and superintend- 
ents of public welfare and other county officers 
in regard to the conditions of jails or almshouses, 
or in regard to the number, sex, age, physical 
and mental condition, criminal record, occupa- 
tion, nationality and race of inmates, or such 
other information as may be required by the 
state board. ‘The plans and specifications of all 
new jails and almshouses. shall, before the begin- 
ning of the construction thereof, be submitted 
for approval to the state board. (Rev., s. 3917; 
CodeS s712335% *1868°0}r C7917 0,S Be 917 ree ro, 
en Paes ub 08a) 


§ 108-6. Biennial reports to general assembly. 
—The state board shall biennially prepare and sub- 
mit to the general assembly a complete and full re- 
port of its doings during the preceding two 
years, showing the actual condition of all the 
state institutions under its supervision, with such 
suggestions as it may deem necessary and perti- 
nent, which shall be printed, and shall report such 
other matters as it may think for the benefit of 
the people of the state. (Rev., s. 3918; Code, s. 
2338: 1868-9; c. 170, s. 8; 1870-1, c. 106; 1917, c. 
T70, 9s. OE? GS See 5009.) 


§ 108-7. Attention secured for insane and other 
unfortunates. — Whenever the board shall have 
reason to believe that any insane person, not in- 
curable, is deprived of proper remedial treat- 
ment, and is confined in any almshouse or other 
place, whether such insane person is a_ public 
charge or otherwise, it shall be the duty of the 
board to cause such insane person to be con- 
veyed to the proper state hospital for the in- 
sane, there to receive the best medical attention. 
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So, also, it shall be their care that all the unfor- 
tunate shall receive benefit from the charities of 
the state. (Rev., s. 3919; Code, s. 2336; 1868-9, 
Com este Ome riy Cmte Ons ata. tote5 0 108) 


§ 108-8. Public institutions to furnish informa- 
tion—The board may require the superintend- 
ents or other officers of the several charitable 
and penal institutions of the state to report to 
them any matter relating to the inmates of such 
institutions, their manner of instruction and 
treatment, with structure of their buildings, and 
to furnish them any desired statistics upon de- 
mand. (Rev., s. 3920; Code, s. 2337; 1868-9, c. 
LOSE Lode Cum lipase leas St 5010 9) 


§ 108-9. Relatives ineligible to appointment in 
state institutions——No person shall be appointed 
to any place or position in any of the state insti- 
tutions under the supervision of the state board 
who is related by blood or marriage to any mem- 
ber of the state board or to any of the principal 
officers, superintendents, or wardens of state in- 
Stitutionss 1(1917..¢. 9170, s. 12°C.°S, 5022.) 


§ 108-10. Failure of officers to furnish informa- 
tion. —- If the board of commissioners of any 
county or the justices of the peace of any town- 
ship, or any officer or employee of any charita- 
ble or penal institution of the state shall fail, re- 
fuse, or neglect to furnish any information re- 
quired by law to be furnished to the state board 
of charities and public welfare, when they have 
been provided with the necessary blank forms 
for such reports, or shall fail upon request to 
afford proper facilities for the examination of 
any charitable or penal institution of the state, 
they shall be guilty of a misdemeanor. (Rev., s. 
3566; Code, s: 2341; 1891, c. 491,.s. 2+) 1869-70, c. 
154, s. 3; C. S. 5013.) 


Art. 2. County Boards of Charities and Public 
Welfare. 


§ 108-11. County welfare boards; appointment; 
duties.—Each of the several counties of the state 
shall have a county welfare board composed of 
three members who shall be appointed as follows: 
The board of county commissioners shall appoint 
one member who may be one of their own num- 
ber to serve as ex officio member of the county 
welfare board with the same powers and duties as 
the other two members, or they may appoint a 
person not of their own number to serve on the 
county welfare board; the state board of charities 
and public welfare shall appoint one member; and 
the two members so appointed shall select the 
third member. In the event the two members 
thus appointed are unable to agree upon the se- 
lection of the third member, such third member 
shall be appointed by the resident judge of the 
superior court of the district in which the county 
is situated. 

The respective appointments shall be made on 
or before the first day of April, one thousand nine 
hundred and forty-one and shall be effective as of 
that date. In order to secure overlapping terms of 
office and to give continuity of policy, the first ap- 
pointment of the county commissioners shall be 
for a term of two years; the first appointment of 
the state board shall be for a term of three years, 
and the first appointment of the third member 
shall be for a term of one year; but at the expira- 
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tion of the terms of the three appointees their suc- 
cessors shall be appointed for terms of two years 
each. Prior service on a county welfare board 
shall not disqualify any person for service under 
this article, but no member shall be eligible in the 
future to succeed himself after three successive 
terms as a member of a county welfare board: 
Provided, however, that no member shall serve 
more than six successive years. 

The county welfare boards of the several coun- 
ties shall have the duty of selecting the county su- 
perintendent of public welfare, shall act in ad- 
visory capacity to county and municipal authori- 
ties in developing policies and plans in dealing 
with problems of dependency and delinquency, dis- 
tribution of the poor funds, and with bettering so- 
cial conditions generally, including cooperation 
with other agencies in placing indigent persons in 
gainful enterprises, shall prepare the administra- 
tive budget for the county welfare department for 
submission to and approval by the board of county 
commissioners, and shall have such other powers 
and duties as may be prescribed by law, particu- 
larly those set forth in the laws pertaining to old 
age assistance and aid to dependent children. The 
county welfare board shall meet with the superin- 
tendent of public welfare and advise with him in 
regard to problems pertaining to his office, and the 
superintendent of public welfare shall be the exec- 
utive officer of the board and shall act as its sec- 
Betaryowe GLO 179 GaslZOn9S.0ll) 19195 iGin4 6 ce 32987, 
6013 1995431194 tec. 270. 8..255CoS.45014;) 

Local Modification.—Wake: 1941, c. 270, s. 2; Wilkes: 1939, 
c. 106. 


Editor’s Note.—The 1941 amendment struck out the former 
section and substituted the above in lieu thereof. 


§ 108-12. Meetings of the board.——The county 
welfare boards so appointed shall meet immedi- 
ately after their appointment and organize by 
electing a chairman, who shall serve for the term 
of his appointment, and shall forward notice of 
said chairman’s election and the third member’s 
appointment immediately to the state board, and 
shall meet at least once a month with the superin- 
tendent of welfare and advise with him in regard 
to problems pertaining to his office. Members of 
the county board may be reimbursed for expenses 
incurred in the attendance at official meetings. 
(4917, c. 170, s..1; 1919, c. 46, s. 4; 1937, c. 319, 
Gy, 2 TOS eo, PMO Gh GIS (CL NSE PSOhGy)) 

Local Modification.—Mecklenburg: 1941, c. 270, s. 3. 


Editor’s Note.—The 1941 amendment struck out the former 
section and substituted the above in lieu thereof. 


§ 108-13. County superintendent of welfare; ap- 
pointment; salary.—On the first Monday in June, 
one thousand nine hundred and forty-one, or as 
soon thereafter as practical, the several county 
welfare boards shall appoint a superintendent of 
public welfare for the county in accordance with 
the rules and reguiations of the merit system plan 
adopted by the state board of charities and public 
welfare. In making such appointment the county 
board may reappoint the superintendent of pub- 
lic welfare whose term expires on the thirtieth 
day of June one thousand nine hundred and forty- 
one and who was serving as superintendent of 
public welfare prior to the first day of January 
one thousand nine hundred and forty, if such per- 
son is certified by the merit system supervisor as 
having passed the merit system examination on a 
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qualifying basis; or the county board may appoint 
as superintendent of public welfare any person 
who was employed by a county welfare depart- 
ment prior to the first day of January one thou- 
sand nine hundred and forty and who has been 
promoted to the duties and responsibilities of su- 
perintendent if such person meets the minimum 
requirements of the position of superintendent of 
public welfare and shall be certified by the merit 
system supervisor as having passed the merit sys- 
tem examination; or the county board may ap- 
point as superintendent of public welfare a person 
from an open competitive or promotional register 
as certified by the merit system supervisor. The 
superintendent so appointed shall assume his du- 
ties on the first day of July, cone thousand nine 
hundred and forty-one. All subsequent vacancies 
in the position of superintendent of public welfare 
shall be filled by the county board from an open 
competitive or promotional register. 


The county welfare board may dismiss a super- 
intendent of public welfare in accordance with the 
merit system rules of the state board of charities 
and public welfare and any superintendent so dis- 
missed shall have the right of appeal to the merit 
system council, as provided for in the merit sys- 
tem plan. 


The county weifare board shall determine the 
salary to be paid the superintendent of public wel- 
fare, in accordance with the merit system compen- 
sation plan, either at the time of his appointment 
or at such time as they may be in regular or called 
session for the purpose, and the salary shall be 
paid by the respective counties from federal, state 
and county funds: Provided that in counties where 
financial conditions render it urgently neces- 
sary, the state board may cause to be paid out 
of any state or federal fund available for the pur- 
pose, such portion of the salary of the superin- 
tendent of welfare of any county as, in the dis- 
cretion of the state board, may be necessary. Levy 
of taxes for the special purpose of payment of the 
salary of the county welfare superintendent is 
hereby authorized and directed. (1917, c. 170, s. 
1; 1919, c. 46, ss. 3, 4; 1921, c. 128; 1929, c. 291, s. 
OS cr 423502937 wc. SIONS bso Aree Ouse: 
Gi vSs 50164) 


Local Modification.—Mecklenburg: 1941, c. 270, s. 4. 

Cross Reference.—For merit system act, see §§ 126-1 et 
seq. 

Editor’s Note.—The 1941 amendment struck out the former 
section and substituted the above in lieu thereof. 


§ 108-14. Powers and duties of county welfare 
superintendent. — The county superintendent of 
public welfare shall have the following powers 
and duties: 


1. To act as executive officer of county welfare 
board and to appoint office personnel in accord- 
ance with merit system regulations of the state 
board of charities and public welfare, whose sal- 
aries shall be paid by the county from federal, 
state and county funds: Provided, that in counties 
where financial conditions render it urgently nec- 
essary, the state board may cause to be paid out 
of any state and federal funds available for the 
purpose such portion of the salaries as, in the dis- 
cretion of the state board may be necessary. 

2. To admininster old age assistance and aid to 
dependent children under the supervision of the 
state board of charities and public welfare and in 
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-accordance with the provisions of the old age as- 


sistance and aid to dependent children acts. 

3. To have the care and supervision of indigent 
persons in the county and to administer funds pro- 
vided by the county commissioners for such pur- 
poses. 

4. To act as agent for the state board of chari- 
ties and public welfare in relation to any work to 
be done by the state board in the county; and to 
make, under the direction of the state board, such 
investigations in the county in the interest of sc- 
cial welfare as the state board may desire or direct. 

5. To issue employment certificates to children 
in such form and under such regulations as may 
be prescribed by the state department of labor. 

6. To prepare and submit to the eugenics board 
of North Carolina petitions for sterilization of 
county institutional and non-institutional cases 
and to arrange for operations authorized by the 
eugenics board. 

7. To serve as investigating officer and chief 
probation officer for all juvenile courts in the 
county and to have oversight of dependent and 
delinquent children including those on parole or 
probation, of such dependent children as may be 
placed in the county by the state board, and of 
those children conditionally released from state 
institutions for juvenile delinquents. 

8. To assist and cooperate with the commis- 
sioner of paroles and the parole supervisor in the 
oversight and actual supervision of persons on pa- 
role in the county and to codperate with probation 
commission and its representatives. 

9. Under direction of the state board to look 
after and keep up with the condition of persons 
discharged from hospitals for the insane. 

10. To investigate cases for adoption and super- 
vise placements for adoption. 

11. To supervise boarding homes under rules 
and regulations of the state board. 

12. To cooperate with existing agencies in the 
promotion of wholesome recreation facilities in the 
county. (1917, ¢i170, s»1: 1919, c.-46, s. 3: 1941, 
ef 270)' S25 58C ie a0n i.) 


Editor’s Note.—The 1941 amendment struck out the former 
section and substituted the above in lieu thereof. 


Art: 3. Division of Public Assistance. 


§ 108-15. Division of public assistance created. 
—There is hereby created in the state board of 
charities and public welfare a division of public 
assistance, including (a) assistance to aged needy 
persons, and (b) aid to dependent children, as ad-~ 
ministered under authority of this article. (1937, 
Ca258.Saele) 


§ 108-16. Director of public assistance.—The 
commissioner of welfare, with the advice and ap- 
proval of the governor, shall employ a whole-time 
executive to be known as “director of public as- 
sistance.” Such director, under the authority and 
supervision of the commissioner of welfare, shall 
have charge of the administration of the division 
herein created, and shall actively direct its affairs; 
and shall perform such other duties as may be 
required of him by the rules and regulations 
adopted by the state board. He shall see that this 
article is properly administered, that the require- 
ments thereof are carried out in a timely and 
orderly manner, that administration of this di- 
vision shall be kept at all times properly co-ordi- 
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nated and efficiently maintained in agreement with 
other agencies of the state and with the federal 
government; and shall perform such other duties 
as are customary in his position. 

The director of public assistance shall receive 
such salary and compensation as may be fixed by 
the director of the budget; and his tenure of office 
shall be such as may be fixed by rules and regu- 
lations of the department relative thereto and ap- 
proved by the governor, subject to termination 
when, in the opinion of the governor and the com- 
missioner of welfare, the public interest may de- 
Mand uiten Gl 9S7 Ge S88. Seo.) 


Part 1. Old Age Assistance. 


§ 108-17. Short title-——This title may be cited 
as the “Old Age Assistance Act.” (1937, c. 288, 
S. 30) 


§ 108-18. Establishment of relief.— The care 
and relief of aged persons who are in need and 
who are unable to provide for themselves is a 
legitimate obligation of government which cannot 
be ignored or avoided without injustice to such 
persons and serious detriment to the purposes of 
organized society. Such care and relief is hereby 
declared to be a matter of state concern and neces- 
sary to promote the public health and welfare. In 
order to provide such care and relief at public ex- 
pense, to the extent that the same may be proper, 
with due regard to the revenues which the state 
may equitably enjoy, and with due regard for 
other necessary objects of public expenditure, a 
state-wide system of old age relief is hereby es- 
tablished, to operate uniformly throughout the 
state and in every county thereof, and with due 
regard to the varying living conditions and the 
financial, physical, and other conditions of the 
recipient of such relief, more particularly dealt 
with in this article. The provisions of this article 
are mandatory on the state, and each and every 
' county thereof, and, whenever the levy of any tax 
is required or directed herein, it shall be under- 
stood that the said tax is levied for a special pur- 
pose; and full authority is hereby given to the 
boards of county commissioners of the several 
counties to levy, impose, and collect the taxes 
herein required for the special purpose of old age 
assistance, as defined and provided for in this ar- 
ticle: 4\(1.93,%5c2.288,1S-)5.) 


Editor’s Note.—For article discussing social security, see 
15 N. C. Law Rev. 369. 


§ 108-19. Definitions—As used in this article, 
“state board” shall mean the state board of chari- 
ties and public welfare, established by this chap- 
cere 

“The county board of welfare” shall mean the 
county board of charities and public welfare of 
each of the several counties, as now established 
by law, subject to such modification as may be 
made by law. 

“Applicant” shall mean any person who has ap- 
plied for relief under this title. 

“Recipient” shall mean any person who has re- 
ceived assistance under the provisions of this title. 

“Assistance” as used under this title means the 
money payments to needy aged persons. 

“Deputies” and “supervisors” shall mean such 
persons as may be designated and appointed by 
the state board to exercise its power and duty of 
supervision under this article. 
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“Social security board” shall be interpreted to 
include any agency or agencies of the federal gov- 
ernment which may be substituted therefor by 
law. (1937, c. 288, s. 4; 1939, c. 395, s. 1.) 

Editor’s Note.—The 1939 amendment added the definition 
of ‘‘social security board.” 

§ 108-20. Acceptance of federal grants.—The 
provisions of the Federal Social Security Act, re- 
lating to grants in aid to the state for old age as- 
sistance and the benefits thereunder, are hereby 
accepted and adopted, and the provisions of this 
article shall be liberally construed in relation to 
the said Federal Social Security Act, so that the 
intent to comply therewith shall be made effectual. 
(19378C 2288." Si 55) 


§ 108-21. Eligibility. — Assistance shall be 
granted under this article to any person who: 

(a) Is sixty-five years of age and over; 

(b) Is a citizen of the United States or has been 
residing in the United States for a period of ten 
years and has legally declared his intention to be- 
come a Citizen; 

(c) Has not sufficient income, or other resources, 
to provide a reasonable subsistence compatible 
with decency and health; 

(d) Is not an inmate of any public institution 
at the time of receiving assistance. An inmate of 
such institution may, however, make application 
for such assistance, but the assistance, if allowed, 
shall not begin until after he ceases to be an in- 
mate. 

(e) Has not made an assignment or transfer of 
property for the purpose of rendering himself eligi- 
ble for assistance under this article at any time 
within two years prior to the filing of application 
for assistance pursuant to the provisions of this 
article. 

(f) Has been a resident of this state for one 
year immediately preceding the date of his appli- 
cation. 

Eligibility of applicants to receive benefits under 
this title, and the amount of assistance given, and 
such other conditions of award as it may be neces- 
sary to determine shall be determined in the man- 
ner hereinafter set out. 

The amount of assistance which any person shall 
receive shall be determined with due regard to the 
resources and necessary expenditures of the in- 
dividual and the conditions existing in each case, 
and in accordance with the rules and regulations 
made by the state board; and shall be sufficient 
when added to all other income and support of 
recipients to provide such person with a reason- 
able subsistence compatible with decency and 
health, but not exceeding thirty dollars ($30.00) 
per month or three hundred sixty dollars ($360.00) 
during one year; and of this not more than fifteen 
dollars ($15.00) per month nor more than one hun- 
dred eighty dollars ($180.00) in one year shall be 
paid out of state and county funds. (1937, c. 288, 
6 1 Ooo Ce DOO, Sa lee Ose Caron s Loto mC. mh oy 
Sel) 

Editor’s Note—The 1939 amendment added that part of 
subsection (b) beginning with the word “or’’ in line one. It 
also changed the first sentence of subsection (f). 

The 1941 amendment added a proviso to the first sentence 


of subsection (f), which was omitted by the 1943 amendment 
which rewrote the first paragraph of subsection (f). 


§ 108-22. State old age assistance fund.—A 
fund shall be created to be known as “The State 
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Old Age Assistance Fund.” This fund shall be 
created by appropriations made by the state from 
its ordinary revenues and such grants as may be 
made for old age assistance under the Federal 
Social Security Act. Said fund shall be used ex- 
clusively for the relief of aged persons coming 
within the eligibility provisions of this title and the 
cost of administration of the same. The appro- 
priations to be made by the state for such purpose 
shall be supplemented by the amount provided un- 
der the Federal Social Security Act for old age 
assistance and such further amount as the state 
may appropriate for the administration of this ar- 
ticle. From said fund there shall be paid as here- 
inafter provided three-fourths of the benefit pay- 
ments to aged persons in accordance with the pro- 
visions hereof, and the other one-fourth of said 
payments shall, subject to the provisions of § 108- 
73, be provided by the several counties of the state 
as hereinafter required. (1937, c. 288, s. 7; 1943, 
CoupO5 reson le) 

Editor’s Note.—The 1943 amendment substituted ‘‘73’’ for 
“74 in line twenty-one. It also struck out the former last 
sentence which read as follows: ‘‘The cost of administering 
the provisions of this title shall be, in part, paid from said 
fund in accordance with § 108-39.” 

§ 108-23. State appropriation—At its present 
session, and biennially thereafter, the general as- 
sembly shall appropriate out of its ordinary reve- 
nues, for the use of such fund, such amount as 
shall be reasonably necessary to carry out the pro- 
visions of this article, and provide relief to the 
aged persons coming within the eligibility provi- 
sions herein set out, to such an extent as may be 
proper upon due consideration of the ability of the 
state to produce sufficient revenues, and with due 
regard to other necessary objects of public expendi- 
ture. (1937, c. 288, s. 8.) 


§ 108-24, County fund.—Annually, at the time 
other taxes are levied in each of the several coun- 
ties of the state, there shall be levied and imposed 
a tax sufficient to raise such an amount as shall 
be found necessary, in the manner hereinafter 
provided, to supplement the state and federal funds 
available for expenditure in said county for old 
age assistance. The amount so ascertained shall 
be an obligation of the county, and the taxes im- 
posed shall be collectible as other taxes. (1937, 
c. 288, s. 9.) 


§ 108-25. Appropriations not to lapse——No ap- 
propriation made for the purposes of this article 
shall lapse or revert; but the unexpended balances 
may be considered in the making of further ap- 
propriations. Any proceeds of county taxation for 
the purposes of this article remaining unexpended 
shall be taken into account in determining the 
amount to be raised by taxation during the ensu- 
ing year, but shall not be used for any purpose not 
authorized by this article. (1937, c. 288, s. 10.) 


§ 108-26. Custody and receipt of funds.—The 
treasurer of the state of North Carolina is hereby 
made ex officio treasurer of the State Old Age As- 
sistance Fund herein established, including therein 
such grants in aid for old age assistance as may 
be received from the federal government for ad- 
ministration and distribution in this state; and the 
said treasurer is hereby designated as the proper 
officer to receive grants in aid from the federal 
government. The treasurer shall keep the funds 
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in a separate account, to be known as the “State 
Old Age Assistance Fund,” and shall be responsi- 
ble therefor on his official bond; and the said funds 
shall be protected by proper depository security 
as other state funds. The said fund shall be drawn 
upon and disbursed as hereinafter provided. (1937, 
c. 288, s. 11.) 


§ 108-27. Department of charities and public 
welfare.—The powers and duties of the state 
board of charities and public welfare, established 
under Article XI, section seven, of the Constitu- 
tion of North Carolina, and this chapter, and of 
the office of commissioner of welfare established 
thereunder, are not hereby abridged. The powers 
and duties herein given shall be in addition to 
those heretofore exercised under existing law; 
and the state board of charities and public wel- 
fare, through the commissioner of welfare as the 
executive head of the department, is hereby em- 
powered to organize the department into such bu- 
reaus and divisions as may be deemed advisable, 
not inconsistent with the provisions of this ar- 
ticle, in order that the work of the entire depart- 
ment shall be co-ordinated on an efficiency basis 
and duplication of effort may be avoided. (1937, 
c. 288, s. 12.) 


§ 108-28. Certain powers and duties of state 
board of charities and public welfare.—The state 
board shall: 


(a) Supervise the administration of assistance to 
the needy aged under this article by the county 
boards; 

(b) Make such rules and regulations and take 
such action as may be necessary or desirable for 
carrying out the provisions of this article. All 
rules and regulations made by the state board shall 
be binding on the counties and shall be complied 
with by the respective boards of county commis- 
sioners and county boards of welfare; 

(c) Prescribe the form of and print and supply 
to the county boards and agencies such forms as 
it may deem necessary and advisable; 

(d) Co-operate with the federal government in 
matters of mutual concern pertaining to assistance 
to the needy aged, including the adoption of such 
methods of administration as are found by the 
federal government to be necessary for the efficient 
operation of the plan for such assistance; 

(e) Make such reports, in such form and con- 
taining such information, as the federal govern- 
ment may from time to time require, and comply 
with such provisions as the federal government 
may from time to time find necessary to assure 
the correctness and verification of such reports; 

(f{) Publish reports as may be necessary; 

(g) Enter into reciprocal agreements with pub- 
lic welfare agencies in other states relative to pro- 
viding for assistance and services to residents, 
non-residents or transients, and co-operate with 
other agencies of the state and federal govern- 
ments in providing such assistance and services 
and in the study of the problems involved; 

(h) The state board is hereby authorized and 
empowered to receive grants in aid from the fed- 
eral government or any state or federal agency 
for general relief or for any other relief purposes; 
and all such grants so made and received shall be 
paid to the state treasurer and credited to the ac- 
count of the North Carolina state board of char- 
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ities and public welfare, to be used in carrying out 
the provisions of this article. (1937, c. 288, s. 13; 
193 9 iGwoOb wei 1y91943.0.0%.505,.4 5:82.) 

Editor’s Note.—The 
(g) and (h). 

The 1943 amendment struck out the words ‘‘an annual re- 


port and such interim” formerly appearing after the word 
“Publish” in subsection (f). 


1939 amendment added _ subsections 


§ 108-29. Certain powers and duties of local 
boards—county welfare boards. — The county 
boards of welfare shall perform the duties herein 
required of them with relation to the administra- 
tion of this article in the several counties, under 
the supervision and direction of the state board, 
and in accordance with the rules and regulations 
prescribed by said state board. 

The county boards of welfare shall: 

(a) Report to the state board at such times and 
in such manner and form as the state board may 
from time to time direct; 

(b) Submit to the state board the information 
required in this article preliminary to determina- 
tion of the county’s quota of funds and the de- 
termination of the amount required to be raised 
by taxation, together with its estimate and sup- 
porting data, setting forth the amount of money 
needed to carry out the provisions of this article; 
also submit to the board of county commissioners 
a duplicate of the estimate and supporting data 
furnished by it to the state board. Make and re- 
port to the state board and to the county board of 
commissioners such investigation as may be re- 
quired in order that said state board and boards 
of county commissioners may be fully informed 
as to the assistance required by aged persons com- 
ing within the eligibility provisions of this article, 
and may have such other information as may be 
required for proper determination upon any matter 
coming before the said boards; 

(c) Perform any other duties required of them 
under this article or by proper rules and regula- 
tions made by the state board under authority 
thereof. (1937, c. 288, s. 14.) 


§ 108-30. Application for assistance; determi- 
nation therein.—Applications for assistance under 
this article shall be made to the county welfare 
board of the county in which the applicant resides. 
Such application shall be in writing and in dupli- 
cate, in compliance with the rules and regulations 
established by the state board, which is required 
to furnish forms for such applications. Where 
the applicant is unable to present his application 
in writing by reason of illiteracy or other cause, 
the application shall be reduced to writing and 
filed in duplicate, on such forms as may be sup- 
plied by the state board, or substantially in agree- 
ment therewith. The county board of welfare, and 
the county welfare officer, shall render to appli- 
cants for assistance under this article such aid and 
assistance in the preparation of applications as 
may be necessary. The application shall contain a 
statement of the amount of property, both real and 
personal, in which the applicant has an interest, 
and of all income which he may have at the time 
of filing the application, and shall contain such 
other information as may be required by the rules 
and regulations of the state board. One copy of 
the application shall be forwarded to the state 
board. 

Whenever a county board of welfare receives an 
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application for assistance under this article, an in- 
vestigation and record shall promptly be made of 
the circumstances of the applicant, in order to as- 
certain the facts supporting the application, and in 
order to obtain such other information as may be 
required by the rules of the state board. In the 
making of such investigation, the county welfare 
board and the county welfare officer shall make 
diligent investigation and record promptly all the 
information which it is reasonably possible to ob- 
tain with respect to such application. 

Upon the completion of the investigation, the 
county board of welfare shall, upon due considera- 
tion, determine whether the applicant is eligible 
for assistance under the provisions of this article, 
and shall determine the amount of such assistance 
and the date on which it shall begin, but such 
award shall in no case exceed thirty dollars 
($30.00) per month or three hundred sixty dollars 
($360.00) in one year, and there shall not be paid 
thereupon out of state and county funds more than 
fifteen dollars ($15.00) per month or more than 
one hundred eighty dollars ($180.00) in one year. 
Such award so made when effective shall there- 
after be paid in advance monthly to the applicant, 
disbursement being made in the same manner and 
under the same procedure as in case of other 
county funds. 

The county board of welfare shall promptly 
notify by mail each applicant of its action disal- 
lowing the application or granting assistance, stat- 
ing, in case award is made, the amount of the 
award and when assistance shall be paid. A copy 
of such notice shall be immediately forwarded to 
the board of county commissioners and a dupli- 
cate copy forwarded to the state board of allot- 
ments and appeal. The state board is hereby au- 
thorized and empowered to establish and enforce 
reasonable rules and regulations governing the 
custody, use and preservation of the records, pa- 
pers, files and communications relating to appli- 
cants and recipients. It shall be unlawful, except 
for purposes directly connected with the adminis- 
tration of old age assistance and in accordance 
with the rules and regulations of the state board 
for any person or persons to solicit, disclose, re- 
ceive, make use of, or to authorize, knowingly per- 
mit, participate in, or acquiesce in the use of, any 
list of or names of, or any information concerning, 
persons applying for or receiving old age assist- 
ance, directly or indirectly derived from the rec- 
ords, papers, files, or communications of the state 
board or the county welfare board or acquired in 
the course of the performance of official duties. 
(1937, c. 288, s. 15; 1939, c. 395, s. 1; 1941, c. 232.) 

Editor’s Note.—Prior to the 1939 amendment the applica- 
tion was required to be verified by the oath of the appli- 
cant. The 1941 amendment substituted the last two sen- 
tences above in lieu of the former last sentence of the last 
paragraph. 

§ 108-31. Action by county commissioners.— 
The board of county commissioners, in the event 
that they shall be of the opinion that any award 
made by the county board of welfare should be 
reconsidered and reviewed by them, shall have the 
right to review such award. In case of such action 
by the board of county commissioners, notice shall 
be given to the applicant fixing the time and place 
at which such reconsideration will be held. In the 
event the board of county commissioners deems 
that any award should be in any respect changed, 
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an order shall be made thereon accordingly and 
notice thereof given to the applicant and a copy 
sent to the county board of welfare and the state 
board of allotments and appeal. (1937, c. 288, 
S163) 


§ 108-32. Assistance not assignable—The as- 
sistance granted under this article shall not be 
transferable or assignable at law or in equity; and 
none of the money paid or payable under this arti- 
cle shall be subject to execution, levy, attachment, 
garnishment, or other legal process, or to the op- 
eration of any bankruptcy or insolvency law. 
(1937 .eC. 28S,0sy 105) 


§ 108-88. State board of allotments and ap- 
peal. — For the purpose of making allotment of 
state and federal funds to the several counties, and 
of giving to applicants appealing from the county 
boards a fair hearing and determination upon such 
applications and appeal, there shall be created 
within the state board of charities and public wel- 
fare and as an agency of said board, subject to its 
supervision and control by rules and regulations 
adopted by it, a body to be known as “The State 
Board of Allotments and Appeal,” consisting of 
- three members as follows: 

The chairman of the state board of charities and 
public welfare; 

The commissioner of welfare; 

The director of public assistance, established by 
this article; all of whom shall be ex officio mem- 
bers of the state board of allotments and appeal. 
The chairman of the state board of charities and 
public welfare shall be the chairman of the board 
of allotments and appeal. 

If an application is not acted upon by the county 
welfare board within a reasonable time, or is denied 
in whole or in part, or if any award of assistance 
is modified or canceled under’any provisions of this 
article, the applicant or recipient may appeal to the 
board of allotments and appeal in the manner and 
form prescribed by the said board of allotments 
and appeal. The board of allotments and appeal 
shall, upon receipt of such an appeal, give the ap- 
plicant or recipient, the board of county commis- 
sioners and the county board of welfare reasonable 
notice and opportunity for a fair hearing. Upon 
such hearing the applicant or recipient shall have 
an opportunity of presenting his claim in full to 
the board upon such evidence as may be pertinent 
or proper; and the board of allotments and appeal 
shall diligently inquire into the matter, and shall 
approve or disapprove or modify the action of the 
county board of welfare or the board of county 
commissioners, as in the judgment of the board of 
allotments and appeal may be just and proper. 

Upon any appeal from the board of county com- 
missioners or county board of welfare, it shall be 
the duty of such board to forward to the board of 
allotments and appeal a certified copy of the 
order refusing assistance or granting the same, 
with such information, in brief, as may bear upon 
the application and the action of the board of com- 
missioners or county board of welfare, and such 
papers and documents or other matter as may be 
required under the rules of the state board of al- 
lotments and appeal, or under its order in the 
particular matter. 

When the state board of allotments and appeal 
shall have made its final decision upon the matter, 


OF CHARITIES § 108-35 


notice thereof shall be given to the applicant or 
recipient and to the board of county commissioners 
and county board of welfare. The decision of the 
state board of allotments and appeal shall be final. 

The state board of allotments and appeal may 
also, on notice to the board of county commission- 
ers and county board of welfare, upon its own mo- 
tion, review any decision of the board of county 
commissioners or county board of welfare, and 
may consider any application upon which a de- 
cision has not been made within thirty days. The 
state board of allotments and appeal may make 
such additional investigation as it may deem 
necessary in all cases, and make such decision 
thereupon as in its opinion is justified and in con- 
formity with the provisions of this article. Appli- 
cants, or recipients, affected by such decision of 
the state board of allotments and appeal shall, up- 
on request, be given reasonable notice and oppor- 
tunity for a fair hearing by the state board of al- 
lotments and appeal. All decisions of the state 
board of allotments and appeal shall be final and 
shall be binding upon the county involved, and 
shall be complied with by the board of county 
commissioners and county board of welfare. 

The state board may authorize hearings of ap- 
peals in any county by other representatives 
selected by said board, subject to final determina- 
tion by the state board of allotments and appeal. 
C1937. CP ees. se 18% 1980, te son. 76 tt) 


Editor’s Note——The 1939 amendment substituted ‘a rea- 
sonable time” for ‘‘thirty days’? formerly appearing in line 
twenty-two. 


§ 108-34. Periodic reconsideration and changes 
in amount of assistance. — All assistance grants 
made under this article shall be reconsidered as 
frequently as may be required by the rules of the 
state board. It shall be the duty of the county 
welfare board, with the assistance of the county 
welfare officer, to. keep fully advised as to ques- 
tions concerning old age assistance and the pro- 
priety and necessity of the continuance thereof to 
recipients and as to such changed conditions relat- 
ing to recipients as may affect the necessity for 
such assistance or the amount thereof. 

Where changes have occurred in the condition 
of any recipient requiring a modification or can- 
cellation of an award, the county board of welfare 
is authorized and empowered to make such changes 
as the facts and circumstances may justify and in 
accordance with the provisions of this law. 
Prompt notice of such action shall be given to the 
recipient, and a copy of such notice shall be sent 
to the state board and board of county commis- 
sioners. Such action on the part of the county 
board shall be subject to review by the state board 
as provided in cases of original awards, and the 
recipient shall have the right to appeal therefrom 
to the state board of allotments and appeal as in 
cases of original awards. (1937, c. 288, s. 19.) 


§ 108-35. Removal to another county. — Any 
recipient who moves to another county in this 
state shall be entitled to receive assistance in the 
county to which he has moved, and the county 
welfare superintendent of the county from which 
he has moved shall transfer all necessary records 
relating to the recipient to the county welfare 
superintendent of the county to which he has 
moved. The county from which the recipient 
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moves shall pay the assistance for a period of three 
months following such removal, not in excess of 
amount paid before removal, and thereafter as- 
sistance shall be paid by the county to which such 
recipient has moved. (1937, c. 288, s. 20; 1943, c. 
{0p ay, MON, 

Editor’s Note.—The 1943 amendment substituted the words 
“county welfare superintendent’ for the former words re- 


ferring to the board of county commissioners. It also struck 
out the former second paragraph. 


§ 108-86. Procedure preliminary to allotments 
and county taxation; investigation and report.—It 
shall be the duty of the county welfare boards to 
make diligent investigation within the county and 
obtain and record statistical and other information 
concerning aged persons in the county entitled to 
assistance under this article, and to keep such in- 
formation compiled in convenient accessible form. 
Therefrom they shall, annually, on or before the 
first day of May, compile and make a report to 
the board of county commissioners, for their bet- 
ter information and guidance, which report shall 
contain a concise statement or estimate of the 
total amount necessary to be expended within the 
county to carry out the provisions of this article 
for the next ensuing fiscal year, accompanied by 
such supporting data as the state board of allot- 
ments and appeal may require. Such reports shall 
be made on forms furnished by the state board, 
or in compliance with the rules and regulations of 
said state board. A copy thereof shall be im- 
mediately forwarded to the state board. 

Upon the information so furnished, and such 
other information as may be available, or may be 
obtained upon such further investigation as the 
board of commissioners may see proper to make, 
the board of commissioners shall make a careful 
estimate of the amount necessary to be expended 
within the county for the purposes of this article 
for the ensuing fiscal year, and, separately stated, 
the amount necessary to be raised by county tax- 
ation. The board of county commissioners shall, 
annually, on or before the first day of May, make 
a report to the state board of allotments and ap- 
peal, which report shall contain the said estimates, 
with supporting data, in such form and detail as 
the board of allotments and appeal may require. 
(1U0aR EC mess, Sa cls) 


§ 108-37. Allocation of funds.—As soon as may 
be practicable after receiving the said reports, 
and before the time for the annual levy of taxes 
in the respective counties, the state board of al- 
lotments and appeal shall proceed to ascertain and 
determine the amount of state and federal funds 
available for disbursement in the counties for the 
purposes of this article for the next ensuing fiscal 
year. The board shall, at the same time, deter- 
mine the amount to be raised in each of the respec- 
tive counties by taxation to supplement the state 
and federal funds allotted to such county. The al- 
lotment of state and federal funds to any county 
shall not exceed three times the amount to be 
raised in said county by local taxation, except as 
provided in § 108-73. 

The determination of such amount by the board 
of allotments and appeal shall be final and binding 
upon the several counties respectively, and shall 
be a part of the county budget. The county com- 
missioners shall, at the time of levying other taxes, 
levy and impose upon all the taxable subjects 
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within the county a tax sufficient to produce such 
amount; and the same shall be collected as other 
taxes. 

The proceeds of such taxes shall be kept in a 
separate fund in the county treasury, and shall be 
subject to the provisions of the Local Government 
Act with respect to depository security and con- 
trol, and shall be used only for the purposes of 
this article. It shall be the duty of the board of 
allotments and appeal to inquire into the condition 
of the said fund from time to time and to require 
that such protection be afforded the funds as oc- 
casion may demand. The funds shall be disbursed 
for the purposes of this article on warrants drawn 
on the county treasurer or other designated county 
officials where there is no county treasurer, signed 
by the secretary of the county welfare board, 
countersigned by the county auditor and chair- 
man of the welfare board, for both payments of 
grants to recipients and for administrative pur- 
poses: Provided, that in the event any temporary 
vacancy should exist in the office of county wel- 
fare superintendent, or in the office of chairman 
of the county welfare board, the signature of 
either remaining officer together with that of the 
county auditor shall be sufficient for the disburse- 
ment of such funds. (1937, c. 288, s. 22; 1939, c. 
395, s. 1; 1943, c. 505, s. 4.) 


Editor’s Note——The 1939 amendment changed the last 
sentence, and the 1943 amendment added the proviso thereto. 


§ 108-38. Administration expenses.—The state 
board of allotments and appeal shall annually 
allocate to the several counties of the state, 
in accordance with the total amount of benefit 
payments to be paid in each county for old age 
assistance therein, the sum provided by the fed- 
eral government under the Social Security Act for 
payment of administrative expenses. Any amounts 
in excess of said allotments to the several coun- 
ties, which are necessary to the proper administra- 
tion of this article by the several counties, shall be 
determined by the state board of allotments and 
appeal upon budgets submitted to said board by 
the county welfare boards in each county. Said 
determination shall be made on or, before the first 
day of June in each year. 

After being so determined, one-half of such 
costs shall be allocated and paid to the respective 
counties by the state board of allotments and ap- 
peal from the appropriation made by the state for 
the purpose of carrying out the provisions of this 
article. The other half of said county administra- 
tive expenses shall be paid by the respective coun- 
ties. The state board of allotments and appeal 
shall, on or before the first day of June in each 
year, notify the board of county commissioners 
in each county as to the amount of administrative 
expenses stich county is required to provide, and 
upon receipt of such notice it shall be mandatory 
upon each county that taxes shall be levied within 
said county to provide for the payment of such 
part of such county’s administrative expenses. 

The county board of commissioners and the 
county board of welfare, in joint session, shall de- 
termine the number and salary of employees of 
the county board of welfare, having been advised 
by the county superintendent of welfare and the 
state board of charities and public welfare. (1937, 
Ge 288, s. 233 1989, 6.93895, ss 13,1941, 1c. 282.) 

Editor’s Note.—The 1939 amendment added the last para- 
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graph. The 1941 amendment struck out the former first 
paragraph of this section. 


§ 108-39. Transfer of state and federal funds 
to the counties.—The state old age assistance fund 
shall be drawn out on the warrant of the state au- 
ditor, issued upon order of the state board, evi- 
denced by the signature of the commissioner of 
welfare. Quarterly, and oftener, if in the sound 
judgment of the state board it may be necessary, 
the state board shall transfer to the several coun- 
ties such part of the county allotment as may be 
necessary for disbursement in such county, in con- 
nection with county-raised funds, for a reasonable 
period. Before transferring said funds the state 
board may, in its discretion, require that the county 
shall certify, through its auditor or fiscal agent, 
that sufficient county funds are on hand to pay 
the county quota of disbursement corresponding 
to the amount of state funds to be so transferred. 
The state board of allotments and appeal is au- 
thorized, in its discretion, to transfer to any county 
for the first quarter in any fiscal year an amount 
sufficient to pay in full the awards approved in 
such county, one-fourth of said amount being ad- 
vanced to the county in anticipation of the col- 
lection of taxes. Such amount so advanced shall 
be deducted from allotments thereafter to be made 
to such county within the fiscal year. 

The funds so transferred shall go into the 
county old age assistance fund, and be subject to 
all the provisions of the Local Government Act 
as to custody and depository protection; and the 
state board may require such additional protection 
to such funds as they may deem proper. 

When in the judgment of the state board the 
disbursement of funds in the counties to recipients 
entitled to assistance is being unduly delayed, or 
the payments to such recipients jeopardized, the 
state board may require, as a condition for the al- 
lotment or transmission of any funds to the county 
for disbursement, that such awards shall be 
promptly paid, and may withhold the funds from 


such counties until satisfied that the awards are. 


being paid with promptness and certainty. When 
in its judgment the public interest may require 
and the funds collected in the county for disburse- 
ment hereunder may be better protected, and 
greater promptness and certainty may be secured 
in payment of awards to recipients entitled to re- 
ceive same, the state board may demand and re- 
quire that the funds raised by taxation in any 
county be transmitted to the treasurer of the state, 
subject to disbursement under such rules and reg- 
ulations as the state board may adopt. Immedi- 
ately upon notice to the board of county commis- 
sioners of the county affected, and to the officials 
of the said county having any such funds in cus- 
tody, such board of county commissioners and of- 
ficials shall immediately transfer all of such funds 
and pay over the same to the state treasurer for 
disbursement, under the rules and regulations 
aforesaid. (1937, c. 288, s. 24.) 


§ 108-40. Accounts and reports from county 
officers. — The boards of county commissioners 
shall cause proper accounts to be kept of the re- 
ceipts and disbursements under this article, and 
shall make a quarterly report to the state board 
in detail, showing such receipts and the persons 
to whom disbursements have been made, and the 
amount thereof. Such reports may be required by 
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the state board as often as may be deemed neces- 
sary. ‘The accounts shall at all times be open to 
inspection by the state board and its authorized 
auditors, supervisors and deputies. (1937, c. 288, 
S. 25.) 


§ 108-41. Further powers and duties of state 
board.—The state board is authorized and directed 
to make such reports as may be required by the 
federal government under the Social Security Act; 
to keep the funds received from the federal gov- 
ernment in such manner and in such account, and 
cause the same to be disbursed as may be required 
by such federal administrative authority, notwith- 
standing any provisions hereof; and the provisions 
of this article with respect to the handling, dis- 
bursement of federal funds, where contrary to the 
rules and regulations of federal authority, shall be 
deemed directory only, so that such rules and reg- 
ulations shall prevail; but otherwise they shall be 
mandatory. . (1987, c. 288, s. 26.) 


§ 108-42. Fraudulent acts made misdemean- 
or.—Whoever knowingly obtains, or attempts to 
obtain, or aids or abets any person to obtain, by 
means of a wilfully false statement or representa- 
tion or by impersonation, or other fraudulent de- 
vice, assistance to which he is not entitled, or as- 
sistance greater than that to which he is justly 
entitled; and whoever aids or abets in buying or 
in any way disposing of the property, either real 
or personal, of a recipient of aSsistance with the 
intent to defeat the purposes of this article, shall 
be guilty of a misdemeanor, and upon conviction 
thereof shall be fined or imprisoned, or both, at 
the discretion of the court. (1987, c. 288, s. 27.) 


§ 108-43. Limitations of article.— All assist- 
ance granted under this article shall be deemed to 
be granted and to be held subject to the provi- 
sions of any amending or repealing act that may 
hereafter be passed, and no recipient shall have 
any claim for compensation, or otherwise, by rea- 
son of his assistance being affected in any way by 
any amending or repealing act. (1937, c. 288, s. 
28.) 

Part 2. Aid to Dependent Children. 


§ 108-44. Short title—This title may be cited 
as the “Aid to Dependent Children Act.” (1937, c. 
288, s. 60.) 


§ 108-45. Establishment of relief.— The care 
and relief of dependent children who are in need 
and who are unable to provide for themselves is a 
legitimate obligation of government which cannot 
be ignored or avoided without injustice to such 
persons and serious detriment to the purposes of 
organized society. Such care and relief is hereby 
declared to be a matter of state concern and nec- 
essary to promote the public health and welfare. 
In order to provide such care and relief at public 
expense, to the extent that the same may be 
proper, with due regard to the revenues which the 
state may equitably enjoy, and with due regard for 
other necessary objects of public expenditure, a 
statewide system of aid to dependent children is 
hereby established, to operate uniformly through- 
out the state and in every county thereof, and 
with due regard to the varying living conditions 
and the financial, physical, and other conditions 
of the recipient of such relief, more particularly 
dealt with in this article. The provisions of this 
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article are mandatory on the state, and each and 
every county thereof, and whenever the levy of 
any tax is required or directed herein, it shall be 
understood that the said tax is levied for a special 
purpose; and full authority is hereby given to the 
boards of county commissioners of the several 
counties to levy, impose, and collect the taxes 
herein required for the special purpose of aid to 
dependent children as defined and provided for in 
this article,- (1937, c. 288, s. 31.) 


§ 108-46. Definitions—As used in this article, 
“state board” shall mean the state board of chari- 
ties and public welfare, established by this chap- 
LELe 

“The county board of welfare” shall mean the 
county board of charities and public welfare of 
each of the several counties, as now established 
by law, subject to such modifications as may be 
made by law. 

“Applicant” shall mean any person who has ap- 
plied for relief for dependent children under this 
title. 

“Recipient” shall mean any person who has re- 
ceived assistance for dependent children under the 
provisions of this title. 

“Assistance” as used under this title means the 
money payments for aid to dependent children. 

“Social security board” shall be interpreted to 
include any agency or agencies of the federal 
government which may be. substituted therefor 
bylaws (1937, C288, Ss. 32° 1939, c. 395, s. 1.) 


Editor’s Note—The 1939 amendment defined 
curity board.” 


“social se- 


§ 108-47. Acceptance of federal grants.—The 
provisions of the Federal Social Security Act, re- 
lating to grants in aid to the state for aid to de- 
pendent children, and the benefits thereunder, are 
hereby accepted and adopted, and the provisions 
of this article shall be liberally construed in rela- 
tion to the said Federal Social Security Act, so 
that the intent to comply therewith shall be made 
effectual. (1937, c. 288, s. 33.) 


§ 108-48. Amount of relief.— The maximum 
amount to be allowed per month under this arti- 
cle shall not exceed eighteen dollars ($18.00) for 
one child and twelve dollars ($12.00) additional 
per month for each of the other dependent chil- 
dren in the home eligible to assistance under this 
article: Provided, the total amount shall not ex- 
ceed sixy-five dollars ($65.00), except in extraor- 
dinary circumstances in which it appears to the 
satisfaction of the state board that a total of 
sixty-five dollars ($65.00) per month would be in- 
sufficient to secure the purpose above set forth. 
(IGE Ke PSE 74 


§ 108-49. Dependent children defined. -—-: The 
term “dependent child” as used in this article shall 
mean a child under sixteen years of age, or under 
eighteen years of age if regularly attending school, 
who is living with his or her father, mother, grand- 
father, grandmother, brother, sister, stepfather, 
stepmother, stepbrother, stepsister, uncle or aunt, 
adoptive father, adoptive mother, grandfather-in- 
law, great grandfather, grandmother-in-law, great- 
grandmother, brother of the half-blood, brother-in- 
law, adoptive brother, sister of the half-blood, sis- 
ter-in-law, adoptive sister, uncle-in-law, aunt-in- 
law, great-uncle, and great-aunt, in a place of resi- 
dence maintained by one or more of such relatives 
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as his or their own home; who has resided in the 
state of North Carolina for one year immediately 
preceding the application for aid; or who was born 
within the state within one year immediately pre- 
ceding the application if the mother has resided 
in the state for one year immediately preceding 
the birth, and who has been deprived of parental 
support or care by reason of the death, physical or 
mental incapacity or continued absence from the 
home of a parent, and who has no adequate means 
of support: Provided, that in all cases of desertion 
every effort shall be made in compliance with the 
provisions of §§ 14-322 to 14-335 inclusive, to 
apprehend the parent and charge him with the 
support of the said child, but this provision shall 
in no wise affect the eligibility of a dependent 
child, or children, for aid to dependent children, 
or the right of the county board of welfare to 
make awards therefor. (1937, c. 288, s. 35; 1939, 
CeO mS all 415 Cs 8525) 

Editor’s Note.—The 1939 amendment added the part of 
the proviso beginning with the word “but”. The 1941 
amendment made this section applicable to school children 


under eighteen. It also added to the list of relatives, be- 
ginning with ‘‘adoptive father.” 


§ 108-50. Eligibility—To be eligible to receive 
aid for a dependent child or children as herein- 


before defined in § 108-49, the said father, 
mother, grandfather, grandmother, brother, sis- 
ter, stepfather, stepmother, stepbrother, stepsis- 
ter, uncle, or aunt, adoptive father, adoptive 


mother, grandfather-in-law, great-grandfather, 
grandmother-in-law, great-grandmother, brother 
of the half-blood, brother-in-law, adoptive brother, 
sister of the half-blood, sister-in-law, adoptive 
sister, uncle-in-law, aunt-in-law, great-uncle, 2nd 
great-aunt, in whose own home the said depend- 
ent child resides shall maintain a safe and proper 
home for himself, or themselves, and said depend- 
ent child or children. (1937, c. 288, s. 36; 1941, c. 
232.) 


Editor’s Note.—The 1941 amendment added to the list of 
relatives, beginning with ‘“‘adoptive father.”” The amendment 
also corrected an error of reference appearing in the origi- 
nal act but which had been corrected in the section as cod- 
ified. 


§ 108-51. State aid to dependent children fund. 
—A fund shall be created to be known as “The 
State Aid to Dependent Children Fund.” This 
fund shall be created by appropriations made by 
the state from its ordinary revenues and such 
grants as may be made for aid to dependent chil- 
dren under the Federal Social Security Act. Said 
fund shall be used exclusively for the relief of de- 
pendent children coming within the eligibility 
provisions of this title and the cost of administra- 
tion of the same. The appropriations to be made 
by the state for such purpose shall be supple- 
mented by the amount provided under the Fed- 
eral Social Security Act for aid to dependent chil- 
dren and such further amount as the state may 
appropriate for the administration of this article. 
From said fund there shall be paid as hereinafter 
provided three-fourths of the benefit payments to 
dependent children in accordance with the prov:- 
sions hereof, the other one-fourth of said pay- 
ments shall, subject to the provisions of § 
108-73, be provided by the several counties of the 
state as hereinafter required. 

In the event that the Federal Social Security 
Act is amended by providing for a larger percent- 
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age of contributions to said fund, the provisions 
herein made shall be construed to accept such ad- 
ditional grants, and thé amounts to be provided 
for aid to dependent children by state and coun- 
ties shall be adjusted proportionately. (1937, c. 
288, s. 37; 1941, c. 232; 1943, c. 505, s. 5.) 


Editor’s Note.—The 1941 amendment substituted in the 
fifth sentence of the first paragraph “three-fourths” for ‘‘two- 


thirds’? and “one-fourth” for ‘‘one-third.” 
The 1943 amendment substituted ‘§ 108-73” for ‘§ 108- 
74” in the last sentence of the first paragraph. It also 


struck out the former last sentence of the first paragraph 
which read: ‘The cost of administering the provisions of 
this title shall be, in part, paid from said funds in accord- 
ance with § 108-68.’’ 


§ 108-52. State appropriation.— At its pres- 
ent session, and biennially thereafter, the general 
assembly shall appropriate out of its ordinary rev- 
enues, for the use of such fund, such amount as 
shall be reasonably necessary to carry out the pro- 
visions of this article, and provide relief to the 
dependent children coming within the eligibility 
provisions herein set out, to such an extent as 
may be proper upon due consideration of the abil- 
ity of the state to produce sufficient revenues, 
and with due regard to other necessary objects of 
public expenditure. (1937, c. 288, s. 38.) 


§ 108-53. County fund.—Annually, at the time 
other taxes are levied in each of the several 
counties of the state, there shall be levied and im- 
posed a tax sufficient to raise such an amount as 
shall be found necessary, in the manner herein- 
after provided, to supplement the state and fed- 
eral funds available for expenditure in said county 
for aid to dependent children. The amount so 
ascertained shall be an obligation of the county, 
and the taxes imposed shall be collectible as other 
taxes. (1937, c. 288, s. 39.) 


§ 108-54. Appropriations not to lapse—No ap- 
propriation made for the purpose of this article 
shall lapse or revert; but the unexpended balances 
may be considered in the making of further ap- 
propriations. Any proceeds of county taxation 
for the purposes of this article remaining unex- 
pended shall be taken into account in determin- 
ing the amount to be raised by taxation during the 
ensuing year, but shall not be used for any pur- 
pose not authorized by this article. (1937, c. 288, 
s. 40.) 


§ 108-55. Custody and receipt of funds.—The 
treasurer of the state of North Carolina is here- 
by made ex officio treasurer of the state aid to 
dependent children fund herein established, in- 
cluding therein such grants in aid to dependent 
children as may be received from the federal gov- 
ernment for administration and distribution in 
this state; and the said treasurer is hereby desig- 
nated as the proper officer to receive grants in aid 
from the federal government. The treasurer shall 
keep the funds in a separate account, to be known 
as the state aid to dependent children fund, and 
shall be responsible therefor on his official bond; 
and the said funds shall be protected by proper 
depository security as other state funds. The 
said fund shall be drawn upon and disbursed as 
hereinafter provided. (1937, c. 288, s. 41.) 


§ 108-56. General powers and duties of depart- 
ment of charities and public welfare—The powers 
and duties of the state board of charities and pub- 
lic welfare established under Article XI, section 
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seven, of the Constitution of North Carolina, and 
this chapter, and of the office of commissioner of 
welfare established thereunder, are not hereby 
abridged. The powers and duties herein given 
shall be in addition to those heretofore exercised 
under existing law; and the state board of chari- 
ties and public welfare, through the commissioner 
of welfare as the executive head of the depart- 
ment, is hereby empowered to organize the de- 
partment into such bureaus and divisions as may 
be deemed advisable, not inconsistent with the 
provisions of this article, in order that the work 
of the entire department shall be co-ordinated on 
an efficiency basis and duplication of effort may 
be avoided. (1937, c. 288, s. 42.) 


§ 108-57. Certain powers and duties of state 
board of charities and public welfare.—The state 
board shall: 


(a) Supervise the administration of assistance 
to dependent children under this article by the 
county boards; 

(b) Make such rules and regulations and take 
such action as may be necessary or desirable for 
carrying out the provisions of this article. All 
rules and regulations made by the state board 
shall be binding on the counties and shall be com- 
plied with by the respective boards of county 
commissioners and county boards of welfare: 

(c) Prescribe the form of and print and supply 
to the county boards and agencies such forms as 
it may deem necessary and advisable; 

(d) Co-operate with the federal government in 
matters of mutual concern pertaining to assist- 
ance to dependent children, including the adoption 
of such methods of administration as are found 
by the federal government to be necessary for the 
efficient operation of the plan for such assistance; 

(e) Make such reports, in such form and con- 
taining such information, as the federal govern- 
ment may from time to time require, and comply 
with such provisions as the federal government . 
may from time to time find necessary to assure 
the correctness and verification of such reports; 

(f) Publish reports as may be necessary. 

(g) Enter into reciprocal agreements with pub- 
lic welfare agencies in other states relative to 
providing for assistance and services to residents, 
non-residents or transients, and co-operate with 
other agencies of the state and federal govern- 
ments in providing such assistance and services 
and in the study of the problems involved. 

(h) The North Carolina state board of charities 
and public welfare is hereby authorized and em- 
powered to receive grants in aid from the fed- 
eral government or any state or federal agency 
for general relief or for any other relief purposes; 
and all such grants so made and received shall be 
paid to the state treasurer and credited to the ac- 
count of the North Carolina state board of char- 
ities and public welfare, to be used in carrying 
out the provisions of this article. (1937, c. 288, s. 
43: 1939, c. 395, s. 1; 1943, c. 505, s. 6.) 

Editor’s Note.—The 1939 amendment added subsections (g): 
and (h). 

The 1943 amendment struck out the words “an annual re- 


port and such interim’’ formerly appearing after the word 
“Publish” in subsection (f). 


§ 108-58. Certain powers and duties of local 
boards—county welfare boards. — The county 
boards of welfare shall perform the duties herein 
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required of them with relation to the administra- 
tion of this article in the several counties, under 
the supervision and direction of the state board, 
and in accordance with the rules and regulations 
prescribed by said state board. 

County boards of welfare shall: 

(a) Report to the state board at such times and 
in such manner and form as the state board may 
from time to time direct; 

(b) Submit to the state board the information 
required in this article preliminary to determina- 
tion of the county’s quota of funds and the deter- 
mination of the amount required to be raised by 
taxation, together with its estimate and support- 
ing data, setting forth the amount of money 
needed to carry out the provisions of this article; 
also submit to the board of county commissioners 
a duplicate of the estimate and supporting data 
furnished by it to the state board. Make and re- 
port to the state board and to the county board 
of commissioners such investigation as may be 
required in order that the said state board and 
boards of county commissioners may be fully in- 
formed as to the assistance required by dependent 
children coming within the eligibility provisions 
of this article; and may have such other informa- 
tion as may be required for proper determination 
upon any matter coming before the said boards; 

(c) Perform any other duties required of them 
under this article or by proper rules and regula- 
tions made by the state board under authority 
thereof. (1937, c. 288, s. 44.) 


§ 108-59. Application for assistance; determi- 
nation thereon.—Applications for assistance un- 
der this article shall be made to the county wel- 
fare board of the county in which the applicant 
resides. Such application shall be in writing and 
in duplicate, in compliance with the rules and reg- 
ulations established by the state board, which is 
required to furnish forms for such applications. 
Where the applicant is unable to present his ap- 
plication in writing by reason of illiteracy or other 
cause, the application shall be reduced to writing 
and filed in duplicate, on such forms as may be 
supplied by the state board, or substantially in 
agreement therewith. The county board of wel- 
fare, and the county welfare officer, shall render 
to applicants for assistance under this article such 
aid and assistance in the preparation of the appli- 
cations as may be necessary. One copy of the 
application shall be forwarded to the state board. 

Whenever a county board of welfare receives an 
application for assistance under this article, an in- 
vestigation and record shall promptly be made of 
the circumstances of the children for whom appli- 
cation is made, in order to ascertain the facts sup- 
porting the application, and in order to obtain 
such other information as may be required by the 
rules of the state board. In the making of such 
investigation, the county welfare board and the 
county welfare officer shall make diligent investi- 
gation, and record promptly all the information 
which it is reasonably possible to obtain with re- 
spect to such application. 

Upon the completion of the investigation the 
county board of welfare shall, upon due consid- 
eration, determine whether the applicant is eligi- 
ble for assistance under the provisions of this ar- 
ticle, and shall determine the amount of such as- 
sistance and the date on which it shall begin, but 


OF CHARITIES § 108-61 


such award shall in no case exceed eighteen dol- 
lars ($18.00) for one child and twelve dollars 
($12.00) additional per month for each of the 
other dependent children in the home eligible to 
assistance under this article: Provided, the total 
amount shall not exceed sixty-five dollars ($65.00) 
except in extraordinary circumstances in which it 
appears to the satisfaction of the state board that 
a total of sixty-five dollars ($65.00) per month 
would be insufficient to secure the purposes above 
set forth. Such award so made when effective 
shall thereafter be paid in advance monthly to the 
applicant, disbursement being made in the same 
manner and under the same procedure as in the 
case of other county funds. 


The county board of welfare shall promptly no- 
tify by mail each applicant of its action disallow- 
ing the application for granting assistance, stat- 
ing, in case award is made, the amount of the 
award and when assistance shall be paid. A copy 
of such notice shall be immediately forwarded to 
the board of county commissioners and a dupli- 
cate copy forwarded to the state board of allot- 
ments and appeal. 

The state board is hereby authorized and em- 
powered to establish and enforce reasonable rules 
and regulations governing the custody, use and 
preservation of the records, papers, files and com- 
munications relating to applicants and recipients. 
It shall be unlawful, except for purposes directly 
connected with the administration of aid to de- 
pendent children and in accordance with the rules 
and regulations of the state board for any person 
or persons to solicit, disclose, receive, or make 
use of, or to authorize, knowingly permit, partici- 
pate in, or acquiesce in the use of, any list of or 
names of, or any information concerning, persons 
applying for or receiving aid to dependent chil- 
dren, directly or indirectly derived from the rec- 
ords, papers, files, or communications of the state 
board or the county welfare board or acquired in 
the course of the performance of official duties. 
(1937, c. 288, s. 45; 1989, c. 395, s. 1; 1941, c. 232.) 


Editor’s Note.—Prior to the 1939 amendment the applica- 
tion was required to be verified by the oath of the applicant. 
The 1941 amendment added the paragraph at the end of 
this section. 


§ 108-60. Action by county commissioners.— 
The board of county commissioners, in the event 
that they shall be of the opinion that any award 
made by the county board of welfare should be 
reconsidered and reviewed by them, shall have 
the right to review such award. In case of such 
action by the board of county commissioners, no- 
tice shall be given to the applicant fixing the time 
and place at which such reconsideration will be 
held. In the event the board of county commis- 
sioners deem that any award should be in any re- 
spect changed, an order shall be made thereon 
accordingly and notice thereof given to the appli- 
cant and a copy sent to the county board of wel- 
fare and the state board of allotments and appeal. 
(1987, c. 288, s. 46.) 


§ 108-61. Assistance not assignable—The as- 
sistance granted under this article shall not be 
transferable or assignable at law or in equity; and 
none of the money paid or payable under this arti- 
cle shall be subject to execution, levy, attachment, 
garnishment, or other legal process, or to the op- 
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eration of any bankruptcy or insolvency law. 


(1937, c. 288, s. 47.) 


§ 108-62. State board of allotments and appeal. 
—For the purpose of making allotment of state 
and federal funds to the several counties, and of 
giving to applicants appealing from the county 
boards a fair hearing and determination upon such 
applications and appeal, the state board of allot- 
ments and appeal, created under § 108-33 shall 
as an agency of the state board have com- 
plete and final jurisdiction. If an application is 
not acted upon by the county welfare board within 
thirty days or is denied in whole or in part, or if 
any award of assistance is modified or canceled 
under any provisions of this article, the applicant 
or recipient may appeal to the board of allotments 
and appeal in the manner and form prescribed bv 
the said board of allotments and appeal. ‘The 
board of allotments and appeal shall, upon receipt 
of such an appeal, give the applicant or recipient 
and the board of county commissioners and 
county board of welfare reasonable notice and 
opportunity for a fair hearing. Upon such hear- 
ing the applicant or recipient shall have an op- 
portunity of presenting his claim in full to the 
board upon such evidence as may be pertinent or 
proper; and the board of allotments and appeal 
shall diligently inquire into the matter, and shall 
approve or disapprove or modify the action of the 
county board of welfare and the board of county 
commissioners, as in the judgment of the board 
of allotments and appeal may be just and proper. 


Upon any appeal from the board of county com- 
missioners, it shall be the duty of such board to 
forward to the state board of allotments and ap- 
peal a certified copy of the order refusing assist- 
ance or granting the same, with such information, 
in brief, as may bear upon the application and the 
action of the board of commissioners, and such 
papers and documents or other matter as may be 
required under the rules of the board of allot- 
ments and appeal, or under its order in the par- 
ticular matter. 


When the state board of allotments and appeal 
shall have made its final decision upon the matter, 
notice thereof shall be given to the applicant or 
recipient and to the board of county commission- 
ers and the county board of welfare. The decision 
of the state board of allotments and appeal shall 
be final. 


The state board of allotments and appeal may 
also on notice to the board of county commission- 
ers and county board of welfare, upon its own 
motion, review any decision of the board of county 
commissioners or county board of welfare and 
may consider any application upon which a deci- 
sion has not been made within thirty days. The 
state board of allotments and appeal may make 
such additional investigation as it may deem nec- 
essary in all cases and make such decision there- 
upon as in its opinion is justified and in conform- 
ity with the provisions of this article. Applicants, 
or recipients, affected by such decision of the state 
board of allotments and appeal shall, upon re- 
quest, be given reasonable notice and opportunity 
for a fair hearing by the board of allotments and 
appeal. All decisions of the state board of allot- 
ments and appeal shall be final and shall be bind- 
ing upon the county involved, and shall be com- 
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plied with by the board of county commissioners 
and the county board of welfare. 

The state board may authorize hearings of ap- 
peals in any county by other representatives se- 
lected by said boards, subject to final determina- 
tion by the state board of allotments and appeal. 
(OST Me e88 ce 485) 


§ 108-68. Periodic reconsideration and changes 
in amount of assistance. — All assistance grants 
made under this article shall be reconsidered as 
frequently as may be required by the rules of the 
state board. It shall be the duty of the county 
welfare board, with the assistance of the county 
welfare officer, to keep fully advised as to ques- 
tions concerning aid to dependent children and 
the propriety and necessity of the continuance 
thereof to recipients and as to such changed con- 
ditions relating to recipients as may affect the 
necessity for such assistance or the amount 
thereof. 

Where changes have occurred in the condition 
of any recipient requiring a modification or can- 
cellation of an award, the county board of wel- 
fare is authorized and empowered to make such 
changes as the facts and circumstances may jus- 
tify and in accordance with the provisions of this 
law. Prompt notice of such action shall be given 
to the recipient and a copy of such notice shall be 
sent to the state board and board of county com- 
missioners. Such action on the part of the county 
board shall be subject to review by the state board 
as provided in cases of original awards, and the 
recipient shall have the right to appeal therefrom 
to the state board of allotments and appeal as in 
cases of original awards. (1937, c. 288, s. 49.) 


_§ 108-64. Removal to another county.—Any 
resident who moves to another county and contin- 
ues to have such dependent children in custody in 
this state shall be entitled to receive assistance in 
the county to which he has moved, and the county 
welfare superintendent of the county from which 
he has moved shall transfer all necessary records 
relating to the recipient to the county welfare 
superintendent of the county to which he has 
moved. The county from which the recipient 
moves shall pay the assistance for a period of 
three months following such removal, and there- 
after assistance shall be paid by the county to 
which such recipient has moved. (1937, c. 288, 
s. 50; 1943, c. 505, s. 7.) 

Editor’s Note.—The 1943 amendment substituted the 
words “county welfare superintendent’ for the former 
words referring to the board of county commissioners. It 
also struck out the former second paragraph. 

§ 108-65. Procedure preliminary to allotments 
and county taxation; investigation and report.—It 
shall be the duty of the county welfare boards to 
make diligent investigation within the county and 
obtain and record statistical and other information 
concerning dependent children in the county en- 
titled to assistance under this article, and to keep 
such information compiled in convenient acces- 
sible form. Therefrom they shall, annually, on 
or before the first day of May, compile and make 
a report to the board of county commissioners, for 
their better information and guidance, which re- 
port shall contain a concise statement or estimate 
of the total amount necessary to be expended 
within the county to carry out the provisions of 
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this article for the next ensuing fiscal year, accom- 
panied by such supporting data as the state board 
of allotments and appeal may require. Such re- 
ports shall be made on forms furnished by the 
state board or in compliance with the rules and 
regulations of said state board. A copy thereof 
shall be immediately forwarded to the state board. 

Upon the information so furnished, and such 
other information as may be available, or may be 
obtained upon such further investigation as the 
board of commissioners may see proper to make, 
the board of commissioners shall make a careful 
estimate of the amount necessary to be expended 
within the county for the purpose of this article 
for the ensuing fiscal year, and, separately stated, 
the amount necessary to be raised by county taxa- 
tion. The board of county commissioners shall, 
on or before the first day of May, make a report 
to the state board of allotments and appeal, which 
report shall contain the said estimates, with sup- 
porting data, in such form and detail as the board 
of allotments and appeal may require. (1937, c. 
PS Sash MOA C505 ese S.)) 

Editor’s Note.—The 1943 amendment substituted 
foresSApril> . in 
graph. 


§ 108-66. Allocation of funds.— As soon as 
may be practicable after receiving the said re- 
ports, and before the time for the annual levy of 
taxes in the respective counties, the state board of 
allotments and appeal shall proceed to ascertain 
and determine the amount of state and federal 
funds available for disbursement in the counties 
for the purposes of this article for the next ensu- 
ing fiscal year. The board shall, at the same 
time, determine the amounts to be raised in each 
of the respective counties by taxation to supple- 
ment the state and federal! funds allotted to such 
county. The allotment of state and federal funds 
to any county shall not exceed three times the 
amount to be raised in said county by local taxa- 
tion, except as provided in § 108-73, 

The determination of such amount by the board 
of allotments and appeal shall be final and binding 
upon the several counties respectively, and shall 
be a part of the county budget. The county com- 
missioners shall, at the time of levying other taxes, 
levy and impose upon all the taxable subjects 
within the county a tax sufficient to produce such 
amount; and the same shall be collected as other 
taxes. 

The proceeds of such taxes shall be kept in a 
separate fund in the county treasury, and shall be 
subject to the provisions of the Local Government 
Act with respect to depository security and con- 
trol, and shall be used only for the purposes of this 
article. It shall be the duty of the board of allot- 
ments and appeal to inquire into the condition of 
the said fund from time to time and to require that 
such protection be afforded the funds as occasion 
may demand. ‘The funds shall be disbursed for 
the purposes of this article on warrants drawn on 
the county treasurer or other designated county 
officials where there is no county treasurer, signed 
by the secretary of the county welfare board, 
countersigned by the county auditor and chair- 
man of the welfare board, for both payments of 
grants to recipients and for administrative pur- 
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Editor’s 
sentence. 

The 1941 amendment substituted the words “three times’ 
for the word ‘‘twice’? formerly appearing in the last sen- 
tence of the first paragraph. 


Note.—The 1939 amendment changed the last 


§ 108-67. Administration expenses.—The state 
board of allotments and appeal shall annually 
allocate to the several counties of the state 
the sum provided by the federal government 
under thé Social Security Act for payment 
of administrative expenses. Any amounts in 
excess of said allotments to the _ several 
counties, which are necessary to the proper 
administration of this article by the several coun- 
ties, shall be determined by the state board of al- 
lotments and appeal upon budgets submitted to 
said board by the county welfare boards-in each 
county. Said determination shall be made on or 
before the first day of June in each year. 

After being so determined, one-half of such 
costs shall be allocated and paid to the respective 
counties by the state board of allotments and ap- 
peal from the appropriation made by the state for 
the purpose of carrying out the provisions of this 
article. The other half of said county administra- 
tive expenses shall be paid by the respective coun- 
ties. The state board of allotments and appeal 
shall, on or before the first day of June in each 
year, notify the board of county commissioners in 
each county as to the amount of administrative 
expenses such county is required to provide, and 
upon receipt of such notice, it shall be mandatory 
upon each county that taxes shall be levied with- 
in said county to provide for the payments of such 
part of sttch county’s administrative expenses. 
(1937,.¢, 288, §. 53; 1941,.c, 232: 1943. c. 505, s. 9.) 

Editor’s Note.—The 1941 amendment struck out the for- 
mer first paragraph of this section. It also substituted the 
words ‘“‘aid to dependent children” for the words ‘‘old age 
assistance’ as appearing in the original act. However, this 
correction had already been made in the section as codified. 

The 1943 amendment struck out the words “in accord- 
ance with the total amount of benefit payments to be paid 
in each county for aid to dependent children therein,” 
formerly appearing after the word “state’’ in line three of 
the first paragraph. 

§ 108-68. Transfer of state and federal funds 
to the counties. — The aid to dependent children 
fund shall be drawn out on the warrant of the 
state auditor, issued upon order of the state board, 
evidenced by the signature of the commissioner of 
welfare. Quarterly, and oftener, if in the sound 
judgment of the state board it may be necessary, 
the state board shall transfer to the several coun- 
ties such part of the county allotment as may be 
necessary for disbursement in such county, in con- 
nection with county-raised funds for a reasonable 
period. Before transferring said funds the state 
board may, in its discretion, require that the 
county shall certify, through its auditor or fiscal 
agent, that sufficient county funds are on hand to 
pay the county quota of disbursement correspond- 
ing to the amount of state funds to be so trans- 
ferred. The state board of allotments and appeal 
is authorized, in its discretion, to transfer to any 
county for the first quarter in any fiscal year an 
amount sufficient to pay in full the awards ap- 
proved in such county, one-fourth of said amount 
being advanced to the county in anticipation of the 
collection of taxes. Such amount so advanced 
shall be deducted from allotments thereafter to be 
made to such county within the fiscal year. 
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The funds so transferred shall go into the county 
aid to dependent children fund, and be subject to 
all the provisions of the Local Government Act as 
to custody and depository protection; and the state 
board may require such additional protection to 
such funds as they may deem proper. 

When in the judgment of the state board the 
disbursement of funds in the counties to recipients 
entitled to assistance is being unduly delayed, or 
the payments to such recipients jeopardized, the 
state board may require, as a condition for the al- 
lotment or transmission of any funds to the county 
for disbursement, that such awards shall be 
promptly paid, and may withhold the funds from 
such counties until satisfied that the awards are 
being paid with promptness and certainty. When 
in its judgment the public interest may require and 
the funds collected in the county for disbursement 
hereunder may be better protected, and greater 
promptness and certainty may be secured in pay- 
ment of awards to recipients entitled to receive 
same, the state board may demand and require 
that the funds raised by taxation in any county 
be transmitted to’ the treasurer of the state, sub- 
ject to disbursement under such rules and regula- 
tions as the state board may adopt. Immediately 
upon notice to the board of county commissioners 
of the county affected, and to the officials of the 
said county having any such funds in custody, such 
board of county commissioners and officials shall 
immediately transfer all of such funds and pay 
over the same to the state treasurer for disburse- 
ment, under the rules and regulations aforesaid. 
(1937, c. 288, s. 54; 1987, c. 405; 1943, c. 505, s. 
10.) 

Editor’s Note.—The 
fourth’ for ‘‘one-third” 
the first paragraph. 

§ 108-69. Accounts and reports from county 
officers. — The boards of county commissioners 
shall cause proper accounts to be kept of the re- 
ceipts and disbursements under this article, and 
shall make a quarterly report to the state board in 
detail, showing such receipts and the persons to 
whom disbursements have been made, and the 
amount thereof. Such reports may be required by 
the state board as often as may be deemed neces- 
sary. The accounts shall at all times be open to 
inspection by the state board and its authorized 
auditors, supervisors, and deputies. (1937, c. 288, 
s. 55.) 


§ 108-70. Further powers and duties of state 
board.—The state board is authorized and directed 
to make such reports as may be required by the 
federal government under the Social Security Act; 
to keep the funds received from the federal gov- 
ernment in such manner and in such account, and 
cause the same to be disbursed as may be required 
by such federal administrative authority, notwith- 
standing any provisions hereof; and the provisions 
of this article with respect to the handling, dis- 
bursement of federal funds, where contrary to the 
rules and regulations of federal authority, shall be 
deemed directory only, so that such rules and reg- 
ulations shall prevail; but otherwise they shall be 
mandatory. (1937, c. 288, s. 56.) 


§ 108-71. Fraudulent acts made misdemeanor. 
—Whoever knowingly obtains, or attempts to ob- 
tain, or aids or abets any person to obtain by 


1943 amendment substituted ‘“‘one- 
in the fifth line from the end of 
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means of wilfully false statement or representation 
or by impersonation, or other fraudulent device, 
assistance to which he is not entitled, or assistance 
greater than that to which he is justly entitled, 
shall be guilty of a misdemeanor, and, upon con- 
viction thereof, shall be fined or imprisoned, or 
both, at the discretion of the court. (1937, c. 288, 
$,26'%) 


§ 108-72. Limitations of article.— All assist- 
ance granted under this article shall be deemed to 
be granted and to be held subject to the provisions 
of any amending or repealing act that may here- 
after be passed, and no recipient shall have any 
claim for compensation, or otherwise, by reason of 
his assistance being affected in any way by any 
amending or repealing act. (1937, c. 288, s. 58.) 


§ 108-78. Equalizing fund—The state board 
of allotments and appeal is authorized and directed 
to set apart and reserve out of the appropriation 
authorized to be made by the state under § 
108-23, relating to old age assistance, and under 
§ 108-52, relating to aid to dependent chil- 
dren, such an amount of said funds appropriated 
by the state to the respective funds as shall be 
found by the state board of allotments and ap- 
peal to be necessary for the purpose of equalizing 
the burden of taxation in the several counties of 
the state, and the benefits received by the recip- 
ients of awards under this article, and such amount 
shall be expended and disbursed solely for the use 
and benefit of needy aged persons and dependent 
children coming within the eligibility provisions 
of this article. Said amount shall be distributed to 
the counties according to the needs therein in 
conformity with the rules and regulations adopted 
by the state board of allotments and appeal, pro- 
ducing, as far as practicable, a just and fair dis- 
tribution thereof: Provided, however, that no 
county shall be entitled to share in such equaliz- 
ing fund unless the rate of tax necessary to be 
levied in such county for the purposes of this ar- 
ticle is in excess of ten cents on the one hundred 
dollar valuation of taxable property therein: Pro- 
vided further, the state board of allotments and 
appeal shall not allot to any county from such 
equalizing fund more than three-fourths of the 
cost to such county in excess of the amount pro- 
duced in such county by a levy and collection of 
a tax rate of ten cents on the one hundred dollar 
valuation of taxable property therein. 

After determining the amount to be allotted to 
any county from such equalizing. fund, the state 
board of allotments and appeal shall determine the 
amount to be raised in such county by taxation to 
supplement the state and federal funds allotted to 
said county as in this article otherwise provided, 
and it shall be mandatory upon the boards of 
county commissioners in the several counties to 
annually levy taxes in accordance therewith. 
(19372072885 9S. 91629943, "Cn 505, 4S: 11.) 

Editor’s Note.—The 1943 amendment called for a change 


in the number referred to in line six which had already 
been made upon codification. 


General Provisions. 


§ 108-74. Organization; appointment of agen- 
cies; employment.—The state board shall have op- 
portunity to set up such organization as may in its 
judgment be deemed proper to secure the economic 
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and efficient administration of this article, not in- 
consistent with other provisions hereof. It may 
delegate such powers as may be lawfully delegated 
to such persons and agencies as will expedite the 
prompt execution of the duties of the board in 
ministerial matters; may appoint auditors, ac- 
countants, supervisors, and deputies, and other 
agents to aid it in its supervisory powers and to 
secure the proper care of the funds and adminis- 
tration of the law; and may employ clerical and 
other assistance. Except as herein otherwise pro- 
vided, the salaries and compensation paid to the 
personnel shall be fixed by the budget commission, 
and the number of salaried persons and employees 
shall be subject to the approval of the budget com- 
mission. The organization shall likewise be such 
as to meet the approval of the Federal Social Se- 
curity Authority in charge of the old age assist- 
ance. 

The board is further authorized to pay ordinary 
expenses incident to administration, and to fix and 
pay per diem compensation to members of boards 
to whom new duties have been given and of whom 
additional service is required under this article. 
Such compensation shall be subject to the approval 
of the director of the budget. (1937, c. 288, s. 63.) 


§ 108-75. County funds; how provided. — 
Wherever in this article provisions are made re- 
quiring the several counties to annually levy or 
annually levy and collect taxes to provide for such 
amounts as such counties are required to pay for 
old age assistance, or for aid to dependent chil- 
dren, or for the cost of administration, such provi- 
sions shall be construed to mean that such coun- 
ties may provide the sums to be raised by them 
from any sources of county income or revenue (in- 
cluding borrowing in anticipation of collection of 
taxes) which may be available for use for such 
purposes by such counties. (1937, c. 288, s. 63%.) 


§ 108-76. Termination of federal aid.—If for 
any reason there should be a termination of fed- 
eral aid as anticipated in this article, then and in 
that event this article shall be ipso facto repealed 
and rendered null and void: Provided, however, 
such repeal shall not become or be in force unless 
and until the governor of the state of North Caro- 
lina has issued a proclamation, duly attested by the 
secretary of state of the state of North Carolina, 
to the effect that there has been a termination of 
such federal aid. In the event that this article 
should be ipso facto repealed as herein provided, 
the state funds on hand shall be converted into the 
general fund of the state for such use as may be 
authorized by the director of the budget, and the 
county funds accumulated by the provisions of this 
article in the respective counties of the state shall 
be converted into the general fund of such coun- 
ties for such use as may be authorized by the 
county commissioners. (1937, c. 288, s. 63%4-A.) 


Art. 4. Home Boarding Fund. 


§ 108-77. State boarding home fund created. 
—The general assembly of North Carolina shall 
make appropriations to the state board of charities 
and public welfare for the purpose of providing 
aid for needy and dependent children and paying 
their necessary subsistence in boarding homes. 
The state board of charities and public welfare, 
from said appropriations, shall maintain a fund to 
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be known and designated as the state boarding 
home fund, from which said fund there shall be 
paid, in accordance with the rules and regulations 
adopted by the state board of charities and public 
welfare, the amount necessary to provide homes 
for the needy and dependent children coming 
within the eligibility provisions of this article, 
(OST SCortligoassa™) 


§ 108-78. No benefits to children otherwise 
provided for.—No needy or dependent child shall 
be eligible for the benefits provided in this article 
if such child is eligible for benefits provided by 
Part 2 of Article 3 entitled “Aid to Dependent 
Children?’ 951937, .C..135,, s;- 2.) 


§ 108-79. Administration of fund by state board 
of charities and public welfare—From the fund 
so provided, the state board of charities and 
public welfare may provide for payment of the 
necessary costs of keeping needy and dependent 
children in suitable boarding homes, including the 
children committed to the state board of charities 
and public welfare under the provisions of § 
110-29, provided such children so committed to 
such state board of charities and public welfare 
are ineligible for assistance under the “Aid to De- 
pendent Children Act” hereinbefore referred to. 
Said fund shall be expended under the rules and 
regulations adopted by the state board of charities 
and public welfare. (1937, c. 135, s. 3.) 


Art. 5. Regulation of Organizations and Individ- 
uals ‘Soliciting Public Alms. 


§ 108-80. Regulation of organizations, institu- 
tions, etc., soliciting public aid for charitable 
purposes.—All organizations, institutions or as- 
sociations formed outside the state of North Car- 
olina for charitable purposes, who through agents 
or representatives or by mail publicly solicit and 
receive public donations or sell memberships in 
this state, and all individuals, firms, or organiza- 
tions selling merchandise, periodicals, books for 
advertising space of any kind, upon the represen- 
tation or under the pretense that the whole or 
any part of the profit derived from the sale or 
barter of such merchandise, periodicals, books or 
advertising space, shall be used for charitable pur- 
poses, shall be required to file with the state board 
of charities and public welfare a statement setting 
forth the name and location of such organization, 
institution or association, the purposes for which 
said organization, institution or association ex- 
ists, the names of its principal officers and solicit- 
ing agents, the purposes for which the money so- 
licited is to be expended and the terms under 
which solicitors are employed. In the case of the 
selling of merchandise, periodicals, books for ad- 
vertising space of any kind for charitable purposes, 
such statement shall set forth the full name of the 
individual, firm or organization conducting the 
same, the location at which the sale is to be con- 
ducted, the names of all organizations, institu- 
tions or associations for whose benefit the sale is 
conducted, the purposes for which the proceeds 
thereof are to be expended and the terms, in- 


cluding salaries and commissions, under which 
all employees are employed. (1939, c. 144, s. 1.) 
Editor’s Note-—-For comment on this enactment, see 17 


NaC. Law. Rev. +333. 


§ 108-81. License required for soliciting alms, 
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etc.—It shall be unlawful for an individual to en- 
gage in the business of soliciting alms or beg- 
ging charity for his or her own livelihood upon 
the streets or highways of this state or through 
door to door solicitation without first securing a 
license from the proper licensing agency herein- 
after provided for. Any person desiring to en- 
gage in the business of begging or soliciting alms 
shall file with the proper licensing agency here- 
inafter provided for a written application for a 
license, stating in the application the name of the 
person desiring the license, his or her address for 
the past five years, the purpose for which he or 
she desires to solicit alms, the manner in which 
said funds shall be disbursed, and any other rea- 
sonable information which may be requested on 
the license form. The carrying of merchandise 
by the individual soliciting alms or begging char- 
ity shall not exempt the individual so begging 
from the provisions of this article. (1939, c. 144, 
Saad) 


§ 108-82. Issuance of license for blind per- 
sons by state commission for blind.—If the indi- 
vidual soliciting alms is blind or visually handi- 
capped, or if the organization, institution or asso- 
ciation is soliciting publie¢ aid in behalf of the blind 
or visually handicapped, the application for license 
shall be referred to the North Carolina state com- 
mission for the blind, which application shall be 
approved or disapproved, giving reasons therefor. 
If the said application is approved, the license 
shall be issued by the North Carolina state com- 
mission for the blind to said individual, organ- 
ization, institution or association, its agents and 
representatives, without expense, authorizing said 
individual, organization, institution or association 
to publicly solicit alms or to publicly solicit and 
receive public donations or sell memberships in 
any county, city or township in the state. (1939, 
Gola ese s) 


§ 108-83. Issuance by state department of vo- 
cational rehabilitation for crippled, etc., persons. 
—If the individual soliciting alms is handicapped, 
or if the organization, institution or association 
is soliciting public aid in behalf of the crippled, 
the application for license shall be referred to the 
North Carolina state department of vocational re- 
habilitation, which application shall be approved 
or disapproved, giving reasons therefor. If the 
said application is approved, the North Carolina 
state department of vocational rehabilitation shall 
issue to said individual, organization, institution 
or association, its agents and representatives, a 
license, without expense, authorizing said individ- 
ual, organization, institution or association to 
publicly solicit alms or to publicly solicit and re- 
ceive public donations or sell memberships in 
any county, city or township in the state. (1939, 
A144 See 19) 


§ 108-84. License for deaf persons issued by 
bureau of labor for the deaf.—If{ the individual 
publicly soliciting alms has impaired hearing, or 
if the organization, institution or association is 
soliciting public aid in behalf of the deaf or hard 
of hearing, the application for license shall be 
referred to the bureau of labor for the deaf, which 
application shall be approved or disapproved, giv- 
ing reasons therefor. If the said application is 
approved, the bureau of labor for the deaf shall 
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issue to said individual or to’ said organization, 
institution or association, its agents and repre- 
sentatives, a license, without expense, authorizing 
said individual or said organization, institution or 
association to publicly solicit alms or to publicly 
solicit and receive public donations or sell mem- 
berships in any county, city, or township in the 
Staten (19390Nc. 144 ecwele) 


§ 108-85. Other licenses issued by state board 
of charities and public welfare.—All other appli- 
cants desiring to solicit alms publicly, and all 
other organizations, institutions or associations 
desiring to solicit public aid for charitable pur- 
poses shall make application to the state board 
of charities and public welfare, and the applica- 
tion for license shall be approved or disapproved, 
with the reasons therefor. If said application is 
approved, the state board of charities and public 
welfare shall issue to the said individual or to 
the said organization, institution or association, 
its agents and representatives, a license, without 
expense, authorizing said individual or said or- 
ganization, institution or association to publicly 
solicit alms or to publicly solicit and receive pub- 
lic donations, or sell memberships in any county, 
city or township in the state. Such license shall 
be valid for one year from and after the date 
of its issuance, and may be renewed from time 
to time in the same manner as is herein provided 
for the original granting thereof. Any license 
issued to an individual. or to an organization, in- 
stitution or association, under the provisions of 
this article, may be revoked by the issuing agency 
for cause shown, and after reasonable notice to 
said individual or to said organization, institution 
or association and after due opportunity to be 
heard. Nothing in this article, however, shall be 
construed to prohibit any local organization, in- 
stitution or association from publicly soliciting 
funds or donations within the county in which 
such organization, institution or association is lo- 
cated. (1939, c. 144, s. 1.) 


§ 108-86. Solicitors required to have on per- 
son copy of license with photograph attached.— 
It shall be unlawful for any agent or represen- 
tative of any organization, institution or associa- 
tion formed for charitable purposes, which is li- 
censed under the provisions of this article, to pub- 
licly solicit and receive donations in this state, 
unless such agent or representative is provided 
with a copy of the license of the organization, in- 
stitution or association which he represents, or 
by whom he is employed. Attached to such copy 
of said license, there shall be a photograph of the 
individual soliciting made within the past twelve 
months, which photograph must be attested and 
countersigned by the president, secretary or treas- 
urer of said organization, institution or associa- 
tion by which such agent or representative is 
employed, or which he represents, certifying that 
such agent or representative is authorized by such 
organization, institution or association, to pub- 
licly solicit and receive donations for the same. 
(1989, c. 144, s. 2.) 


§ 108-87. Exemptions.—The provisions of this 
article shall not apply to any appeal or solicitation 
made in a public religious or charitable or edu- 
cational service or in a meeting of any lodge or 
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church or Sunday school or charitable organiza- 
tion, or through the public press, American 
Legion and other patriotic organizations. (1939, 
Co ed cues) 


§ 108-88. Violations made misdemeanor.—Any 
person who shall violate any provisions of this 
article or who shall solicit alms without first 
applying for and obtaining a license as_ herein 
provided, or who shall solicit funds under any 
such license and thereafter divert the same to 
purposes other than that for which they were 
contributed, shall be guilty of a misdemeanor 
and upon conviction shall be punished by a fine 
of not more than five hundred dollars, or im- 
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(1939, c. 


prisonment not to exceed six months. 
14454553.) 


§ 108-89. Repeal of laws.—Sections 14-336, 14- 
337 and 14-338 are hereby repealed only in so far 
as they are in direct conflict with the provisions 
Gruthisparticlean(1939.. Cx144) och '5)) 





Nothing in 
this article shall apply to any church, religious 
denomination, civic club, or lodge, which is either 
located in, resident in, or has communicants or 
members resident in this state, or their officers, 
employees or representatives, or to institutions or 
agencies fostered or promoted by the same 
(1939, c. 144. ‘s).ha.) 


Chapter 109. Bonds. 


Art. 1. Official Bonds. 


Sec. 

109-1. Irregularities not to invalidate. 

109-2. Penalty for officer acting without bond. 

109-3. Condition and terms of official bonds. 

109-4. When county may pay premiums on 
bonds. 

109-5. Annual examination. of bonds; security 
strenethened. 

109-6. Effect of failure to renew bond. 

109-7. Justification of sureties. 

109-8. Compelling justification before judge; ef- 
fect of failure. 

109-9. Successor bonded; official bonds consid- 
ered liabilities. 

109-10. Judge to file statement of proceedings 
with commissioners. 

109-11. Approval, acknowledgments and custody 
of bonds. 

109-12. Clerk records vote approving bond; pen- 
alty for neglect. 

109-138. When commissioner liable as surety. 

109-14. Record of board conclusive as to facts 
stated. 

109-15. Person required to approve bond not to be 
surety. 

Art. 2. Bonds in Surety Company. 

109-16. State officers may be bonded in surety 
company. 

109-17. When surety company sufficient surety on 
bonds and undertakings. 

109-18. Clerk to notify county commissioners of 
condition of company. 

109-19. Release of company from liability. 

109-20. Company not to plead ultra vires. 

109-21. Failure to pay judgment is forfeiture. 

109-22. On presentation of proper bond officer to 


be inducted. 


Art. 1. Official Bonds. 


§ 109-1. Irregularities not to invalidate-—When 
any instrument is taken by or received under the 
sanction of the board of county commissioners, 
or by any person or persons acting under or in 
virtue of any public authority, purporting to be 
a bond executed to the state for the performance 
of any duty belonging to any office or appoint- 
ment, such instrument, notwithstanding any 


Sec. ; 

109-23. Expense of fiduciary bond charged to 
fund. 

Art. 3. Mortgage in Lieu of Bond. 

109-24. Mortgage in lieu of bond required to be 
given. 

109-25. Mortgage in lieu of security for appear- 
ance, costs, or fine. 

109-26. Cancellation of mortgage in such proceed- 
ings. 

109-27. Validating statute. 

109-28. Clerk of court may give surety by mort- 
gage deposited with register. 

109-29. Mortgage in lieu of bond to prosecute or 
defend in civil case. 

109-30. Affidavit of value of property required. 

109-31. When additional security required. 


Art. 4, Cash Deposit in Lieu of Bond. 


109-32. Cash deposit in lieu of bond; 
and requirements. 


conditions — 


Art. 5. Actions on Bonds. 


109-33. Bonds in actions payable to court officer 
may be sued on in name of state. 

109-34. Liability and right of action on officia! 
bonds. 

109-35. Complaint must show party in interest; 
election to sue officer individually. 

109-36. Summary remedy on official bond. 

109-37. Officer unlawfuily detaining money liable 
for damages. 

109-38. Evidence against principal admissible 
against sureties. 

109-39. Officer liable for negligence in collecting 


debt. 


irregularity or invalidity in the conferring of the 
office or making of the appointment, or any 
variance in the penalty or condition of the instru- 
ment from the provision prescribed by law, shall 
be valid and may be put in suit in the name of 
the state for the benefit of the person injured by 
a breach of the condition thereof, in the same 
manner as if the office had been duly conferred or 
the appointment duly made, and as if the penalty 
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and condition of the instrument had conformed 
to the provisions of law: Provided, that no action 
shall be sustained thereon because of a breach of 
any condition thereof or any part of the condi- 
tion thereof which is contrary to law. (Rev., s. 
279 Codé,-s),1 8917) Ri Cores uso 1 842ice 6k: 
1869-70," c, 169)\s.. 16% C..Si 324.) 


Editor’s Note.—For act requiring sureties on official 
bonds in Currituck county to be surety, indemnity or guar- 
anty companies, see Session Laws 1943, c. 244. 

For an interesting article concerning the law of con- 
tracts, and referring generally to the instant section, see 
D3 N iG. lea wiley. n005 070; 

In General.—This section does not have the effect of in- 
troducing into an official bond provisions which are not, but 
ought to have been inserted in the conditions, so as to ex- 


tend the liabilities of the obligors; but the purpose is to 
cure certain defects and irregularities in conferring the 
office and accepting the instrument, and to maintain its 


validity as an official undertaking, as far as it goes, not- 
withstanding the penalty or condition may vary from those 
prescribed by law. State v. Pool, 27 N. C. 105; State v. 
McMinn, 29 N. C. 344; State v. Jones, 29 N. C. 359; Com- 
missioners v. Magnin, 86 N. C. 286, 289. See also, Midgett 
v. Nelson, 214 N. C. 396, 397, 199 S. EB. 393. 

The section had*a retroactive operation. 
29 UN: C9359 Stateavis Pools 270Ns 1(Gie105. 

Official bonds should be liberally construed and any vari- 
ance in the condition of such an instrument from the pro- 
visions prescribed by the law will usually be treated as an 
irregularity, in view of this section, but this principle does 
not abrogate the freedom of contract. Washington v. 
Triast 'Co.,2205, INS Gy 382) onon lvl ew se Dad oe. 

Nor does this rule preclude the parties from contracting 
in the bond for liability for a shorter period than the offi- 
cial term of office of the principal. Id. 

Validity as Common-Law or Voluntary Bonds.—A statu- 
tory bond, not duly executed, or not conditioned as required 
by statute, may be sustained as a common-law or voluntary 
bond. Chambers v. Witherspoon, 10 N. C. 42; Justices v. 
Armstrong, 14 N. C. 284; Justice v. Dozier, 14 N. C. 287; 
Williams v. Ehringhaus, 14 N. C. 297; Vanhook v. Barnett, 
15 N. C. 268; Davis v. Somerville, 15 N. C. 382; State v. Mc- 
Alpin, 26 N. C. 140; Reid v. Humphreys, 52 N. C. 258. 

Name of Constable Omitted.—Where a constable’s official 
bond was signed by the obligors but a blank was left for 
the name of the constable, the omission was not cured by 
this section. Grier v. Hill, 51 N. C. 572, distinguishing this 
section. 

Failure to Register Constables?’ Bond. — An irregularity, 
such as want of registration, will not, under this section, 
invalidate a constable’s bond. Warren v. Boyd, 120 N. C. 56, 
26 S. E. 700. . 

Failure to Name Conditions in Sheriff’s Bond.—Failure to 
name conditions required by section 162-8, relating to 
sheriff’s bonds, will not, under this section, invalidate the 
bond given. Commissioners v. Sutton, 120 N. C. 298, 26 S. 
FE. 920. 

Mistake in Name of Ward in Guardian’s Bond.—Where, in 
the order of a County Court appointing a guardian, the 
name Margaret is by mistake inserted as that of the ward 
instead of Miranda, a bond taken according to the proper 
requisitions, with the right name recited, will, under the 
operation of this section, be sustained as an official bond. 
Shuster v. Perkins, 46 N. C. 325. 

No Penalty Named in Guardian’s Bond.—Where defend- 
ants signed a bond intending to make it the guardian bond 
of their principal, but there was no penalty named in the 
bond the same being filled in subsequent to the signatures, 
it was held that this section does not apply, as it is con- 
fined to bonds wherein the amount of penalty varies from 
that fixed by law, being either more or less than the 
amountay Hollins. -v.. mis DDS, ue lose Naee a, ee oO eek ara 
Rollins v. Ebbs, 138 N. C. 140, 161, 50 S. E. 577. See dissenting 
opinion by Clarke, C. J., in the first report of the case. 


Who May Sue.—The chairman of a board of fence com- 
missioners, although not named in the tax collector's 
(sheriff’s) bond, may bring suit on the same under this 
section, when the latter fails to pay the money collected for 
the erection of fences. Speight v. Staton, 104 N. C. 44, 10 S. 
EB. 86. 

Where a register of deeds issued a license for the marriage 
of a girl under eighteen without the consent of her father, 
the father is the person injured within the meaning of this 
section. Joyner v. Roberts, 112 N. C. 111, 114, 16 S. E. 917. 

Cited in Barnes v. Lewis, 73 N. C. 138. 


State v. Jones, 
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§ 109-2. Penalty for officer acting without bond. 
—Every person or officer of whom an official 
bond is required, who presumes to discharge any 
duty of his office before executing such bond in 
the manner prescribed by law, is liable to a for- 
feiture of five hundred dollars to the use of the 
state for each attempt so to exercise his office. 
(Revs 278; “Code %s51882 Re Cille? (Bvsi eee, 
S. 325.) 

Stated in Moffitt v. Davis, 205 N. C. 565, 172 S. E. 317. 


§ 109-8. Condition and terms of official bonds. 
—Every clerk, treasurer, sheriff, coroner, register 
of deeds, surveyor, and every other officer of the 
several counties who is required by law to give 
a bond for the faithful performance of the duties 
of his office, shall give .a bond for the term of 
the office to which such officer is chosen. (Rev.. 
s. 308; Code, s. 1874; 1869-70, c. 169; 1876-7, c. 
275.8) 53 1895,.c. 207, S..451899,"c.. 54,03. 54<°C; 5, 
326.) 

Stated in Moffitt v. Davis, 205 N. C. 565, 172 S. E. 317. 


§ 109-4. When county may pay premiums on 
bonds.—In all cases where the officers or any of 
them named in § 109-3 are required to give a 
bond, and the said officer or officers are paid by a 
set or fixed salary, the county commissioners of 
the county in which said officer or officers are 
elected are authorized and empowered to pay the 
premiums’ on the bonds of any and all such offi- 
cer or officers. (1937, c. 440.) 

Lecal Medification.—Currituck: 1943, c. 269. 

Editor’s Note.—For act permitting board of commission- 
ers of Guilford county to pay premiums on bonds of deputy 
sheriffs and constables, see Session Laws 1943, c. 65. For 
act requiring board of commissioners of Rockingham county 
to pay premiums on bonds of clerk of superior court, dep- 


uty clerks and other employees, see Session Laws 1943, 
c. 153. 


§ 109-5. Annual examination of bonds; security 
strengthened. — The bonds of the officers named 
in § 109-3 shall be carefully examined on the 
first Monday in December of every year, and 
if it appears that the security has been im- 
paired, or for any cause become _ insufficient 
to cover the amount of money or property or 
to secure the faithful performance of the duties 
of the office, then the bond shall be renewed or 
strengthened, the insufficient security increased 
within the limits prescribed by law, and the im- 
paired security shall be made good; but'no re- 
newal, or strengthening, or additional security 
shall increase the penalty of said bond beyond 
the limits prescribed for the term of office. (Rev., 
s. 308; Code, s. 1874; 1869-70, c. 169; 1876-7, c. 
275, 8.55 1898, ci 207, s.n4; 1899, c. 5455, 845 C55, 
Be) 

Cross References.—As to amount of bonds of clerks of 
the superior courts, see § 2-3; as to amount of bond of 
county treasurers, see § 155-2; as to amount of bond of 
sheriffs, see § 162-8; as to amount of bond of coroners, see 
§ 152-3; as to amount of bond of constables, see § 151-3; 
as to amount of bond of county surveyors, see § 154-2; as 


to amount of bond of entry-takers, see § 146-17; as to 
amount of bond of registers of deeds, see § 161-4. 


§ 109-6. Effect of failure to renew bond.—Upon 
the failure of any such officer to make such re- 
newal of his bond, it is the duty. of the board of 
commissioners, by an order to be entered of re- 
cord, to declare his office vacant, and to proceed 
forthwith to appoint a successor, if the power of 
filling the vacancy in the particular case is vested 
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in the board of commissioners; but if otherwise, 
the said board shall immediately inform the 
proper person having the power of appointment 
of the fact of such vacancy. (Rev., s. 309; Code, 
Ste This 1860-70; 621605 8.2: C..S. 3282) 


§ 109-7. Justification of sureties——Every surety 
on an official bond required by law to be taken 
or renewed and approved by the board of com- 
missioners shall take and subscribe an oath before 
the chairman of the board or some person author- 
ized by law to administer an oath, that he is worth 
a certain sum (which shall be not less than one 
thousand dollars) over and above all his debts 
and liabilities and his homestead and personal 
property exemptions, and the sum thus sworn to 
shall in no case be less in the aggregate than the 
penalty of the bond. But nothing herein shall be 
construed to abridge the power of the said board 
of commissioners to require the personal presence 
of any such surety before the board when the 
bond is offered, or at such subsequent time as 
the board may fix, for examination as to his 
financial condition or other qualifications as 
surety. (Rev., s. 310; Code, s. 1876; 1869-70, c. 
LOOP Ss ose O 09.C. B07 (LOS Coy s1 891, ¢C.. 385751901, 
c, 32; C. S. 329.) 

Purpose—Contribution.—The intendment of this section 
was to provide a statement under oath to show the solvency 
of the sureties and afford information to the county com- 
missioners under like sanction that the aggregate amount 
of the bond equaled the penalty required, and does not affect 
the doctrine of contribution as it relates to the rights of the 
sureties to contribution between themselves. Commissioners 


ve Dorsett; 151 N: 'G21307;766. SS... 132. 
Cited in State v. Patterson, 97 N. C. 360, 2 S. E. 262. 


§ 109-8. Compelling justification before judge; 
effect of failure——When oath is made before any 
judge of the superior court by five respectable 
citizens of any county within his district that 
after diligent inquiry made they verily believe that 
the bond of any officer of such county, which has 
been accepted by the board of commissioners, is 
insufficient either in the amount of the penalty or 
in the ability of the sureties, it is the duty of such 
judge to cause a notice to be served upon such of- 
ficer requiring him to appear at some stated time 
and place and justify his bond by evidence other 
than that of himself or his sureties. If this evi- 
dence so produced fails to satisfy the judge that 
the bond is sufficient, both in amount and the abil- 
ity of the sureties, he shall give time to the officer 
not exceeding twenty days, to give another bond, 
fixing the amount of the new bond, when there is 
a deficiency in that particular. And upon failure 
of the said officer to give a good bond to the sat- 
isfaction of the judge within the twenty days, the 
judge shall declare the office vacant, and if the 
appointment be with himself, he shall immedi- 
ately proceed to fill the vacancy; and if not, he 
shall notify the persons having the appointing 
power that they may proceed as aforesaid. (Rev., 
§. 316; Code, s. 1885: 1874-5, c..120; C..S. 330.) 

Editor’s Note.—In Mitchell v. Kilburn, 74 N. C. 483, 
Mitchell v. Hubbs, 74 N. C. 484, and Mitchell v. West, 74 
N. C. 485, 486, the court refused to consider the constitu- 
tionality and construction of this section, because the ap- 
peal was improvidently awarded from a motion to dismiss. 

§ 109-9. Successor bonded; official bonds con- 
sidered liabilities—The person so appointed shall 
give bond before the judge, and the bond so 
given shall in all respects be subject to the re- 
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quirements of the law in relation to official bonds: 
and all official bonds shall be considered debts and 
liabilities within the meaning of § 109-7. (Rev., s. 
317; Code, s. 1886; 1874-5, c. 120, s. 2; C. S. 381.) 


§ 109-10. Judge to file statement of proceedings 
with commissioners—When a vacancy is de- 
clared by the judge, he shall file a written state- 
ment of all his proceedings with the clerk of. the 
board of commissioners, to be recorded by him. 
(Rev.,. s. 318; Code, s. 1887; 1874-5, c. 120, s. 3; 
C.'S.2382.) 


§ 109-11. Approval, acknowledgment and cus- 
tody of bonds.—The approval of all official bonds 
taken or renewed by the board of commissioners 
shall be recorded by their clerk. Every such 
bond shall be acknowledged by the parties thereto 
or proved by a subscribing witness, before the 
chairman of the board of commissioners, or be- 
fore the clerk of the superior court, registered in 
the register’s office in a separate book to be kept 
for the registration of official bonds, and the 
original bond, with the approval of the commis- 
sioners endorsed thereon and certified by their 
chairman, shall be deposited with the clerk of the 
superior court, except the bond of said clerk, 
which shall be deposited with the register of 
deeds, for safe keeping. (Rev., s. 311; Code, s. 
eSe0; 4809-70) Cc. 169)’ s.) 45° 1879; ce! 207; 3°92 CUS; 
333.) 


§ 109-12. Clerk records vote approving bond; 
penalty for neglect.—It is the duty of the clerk of 
the board of commissioners to record in the pro- 
ceedings of the board the names of those com- 
missioners who are present at the time of the ap- 
proval of any official bond, and who vote for such 
approval. Every clerk neglecting to make such 
record, besides other punishment, shall forfeit his 
office. Any commissioner may cause his written 
dissent to be entered on the records of the board. 
(Rev., s. 312; Code, ss. 1878, 1881; 1869-70, c. 169, 
ss. 5, 8; R. C.,, c. 78, s. 7; 1790, c. 327; 1809, c. 777: 
CAsl33e;) 

Editor’s Note.—This section, 
show the light in which 


garded by the legislature. 
299, 304. 


passed in 1790, serves to 
individual responsibility is re- 
See Rawls v. Deans, 11 N. C. 


§ 109-18. When commissioner liable as surety. 
—Every commissioner who approves an official 
bond, which he knows to be, or which by reason- 
able diligence he could have discovered to have 
been, insufficient in the penal sum, or in the se- 
curity thereof, shall be liable as if he were a sur- 
ety thereto, and may be sued accordingly by any 
person having a cause of action on said bona. 
(Rev., s. 313; Code, s. 1879; 1869-70, c. 169, s. 6; 
@S2395:) 


Construed with Section 162-12.—This section supplements 
and somewhat extends the provision of section 162-12, relat- 
ing to the liability of sureties on a sheriff’s bond. Hudson v. 
McArthur, 152 N. C. 445, 449, 67 S. E. 995. 

Liable to All Injured Persons.—Public officials entrusted 
in so important a matter as this mandatory statute, are 
held individually liable to any one injured by their wilful 
failure or neglect of duty. To hold otherwise would put a 
premium on inefficiency and neglect. Moffitt v. Davis, 205 
Nee Ge 565s 5/0, 1729S" Eamol ee 

Construing this section and § 153-9 together, it is held 
that the county commissioners may be held individually 
liable by a person sustaining loss by reason of their fail- 
ure to perform their ministerial duty of requiring bond of a 
clerk of the Supreme Court. Id. 
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Joinder of parties and causes of action, see Ellis v. 


Brown, 217 N. C. 787, 9 S. EB. (2d) 467. 

Cited in State v. Patterson, 97 N. C. 360, 2 S. E. 362, to 
show how stringently the obligation of seeing to the suff- 
ciency of the bond is enforced. 

§ 109-14. Record of board conclusive as to facts 
stated. —In all actions under § 109-13 a copy of 
the proceedings of the board of commissioners in’ 
the particular case, certified by their clerk under 
his ‘hand and the seal of the county, is conclusive 
evidence of the facts in such record aileged and 
set forth. (Rev., s. 314; Code, s. 1881; 1869-70, c. 
169, Bs Ss Cue Sn sO") 


§ 109-15. Person required to approve bond not 
to be surety—No member of the board of com- 
missioners, or any other person authorized to take 
official bonds, shall sign as surety on any official 
bond upon the sufficiency of which the board of 
which he is a member may have to pass. (Rev., 
S23 153) .Codems.qiss7> 1S74-5'c. F120, "i382" Cis: 
337.) 


Art. 2. Bonds in Surety Company. 


§ 109-16. State officers may be bonded in surety 
company. — All persons who are required to give 
bond to the state of North Carolina to be received 
by the governor or by any department of the 
state government, in lieu of personal security, 
may give as security for said bond and for the 
performance of the duties named in the said bond 
any indemnity or guaranty company author- 
ized to do business in the state of North Car- 
olina, subject to such regulations as the governor 
or department may prescribe, and with power in 
them to demand additional security at any time. 
Any person presenting any indemnity or guar- 
anty company as surety shall accompany his 
bond with a statement of the insurance commis- 
sioner as to the condition of such company as re- 
quired by law. (Rev., s: 272; 1901, c. 754; C. S. 
338.) 

Construed against Company.—A surety bond shall be 
construed most strongly against the company and most 
favorably to its general intent and essential purpose. Bank 
v. Fidelity Co., 128 N. C. 366, 38 S. E. 908. See the case 
as to compliance with requirement of notice of default. 

§ 109-17. When surety company sufficient 
surety on bonds and undertakings.—A bond or 
undertaking by the laws of North Carolina re- 
quired or permitted to be given by a public official, 
fiduciary, or a party to an action or proceeding, 
conditioned for the doing or not doing of an act 
specified therein, shall be sufficient when it is ex- 
ecuted or guaranteed by a corporation authorized 
in this state to act as guardian or trustee, or to 
guarantee the fidelity of persons holding places of 
public or private trust, or to guarantee the per- 
formance of contracts, other than insurance pol- 
icies, or to give or guarantee bonds and undertak- 
ings in actions or proceedings. 

The bond or undertaking of a corporation hav- 
ing such power shall be sufficient, although the 
law or regulation in accordance with which it is 
given requires two or more sureties, or requires 
the sureties to be residents or freeholders. But 
the clerk of the superior court may exercise his 
discretion as to accepting such a _ corporation’s 
surety on the bonds of fiduciaries or parties to 
actions or proceedings. (Rev., s. 273: 1895, c. 
270; 1899, c. 54, s. 45; 1901, c. 706; C. S. 339.) 


Same Liability as an Individual-—A surety corporation al- 
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lowed by this section to give guardian bonds, is held to the 
same liability on a bond given by it as an individual would 
be, and is responsible to the ward when the guardian’s fail- 
ure to properly perform his duties causes loss to the ward’s 


estate. Roebuck v. National Surety Co., 200 N. C. 196, 156 
Soy Bake 

Cited in Pierce v. Pierce, 197 N. C. 348, 349, 148 S. E. 
438. 


§ 109-18. Clerk to notify county commissioners 
of condition of company. — Each clerk of the su- 
perior court shall furnish the chairman of the 
board of county commissioners of his county with 
notice of each surety company licensed in this 
state, and of each surety company whose license 
has been revoked, in which any officer of the 
county has been bonded. (Rev., ss. 295, 4803; C. 
S. 340.) 


§ 109-19. Release of company from liability—A 
company executing such bond, obligation or un- 
dertaking, may be released from its liability or se- 
curity on the same terms as are or may be by 
law prescribed for the release of individuals upon 
any such bonds, obligations or undertakings. 
CRey.,98t S742918990c. 54, %s.483eC. Sies4i) 

Getting Off Bond.—Under this section a surety company 
can be released from its liability on a bond only by getting 
off the bond. Bank v. Fidelity Co., 128 N. C. 366, 38 S. E. 
908. : 

After Expiration.—A surety company is not liable for de- 
falcations committed after the expiration of the term of 
office to which the bond refers. Blades v. Dewey, 136 N. C. 
176, 48 S. B. 627. 

§ 109-20. Company not to plead ultra vires.— 
Any company which executes any bond, obliga- 
tion or undertaking under the provisions of this 
article is estopped, in any proceeding to enforce 
the liability which it assumes to incur, to deny its 
corporate power to execute such instrument or.as- 
sume such liability. (Rev., s. 275; 1899, c. 54, s. 
49**1901, C.) 706, sal, stisec: 5. Ga or a40) 


§ 109-21. Failure to pay judgment is forfeiture. 
—If a surety company against which a judgment 
is recovered fails to discharge the same within 
sixty days from the time such final judgment ‘s 
rendered, it shall forfeit its right to do business in 
this state, and the insurance commissioner shall 
cancel its license. (Rev., s. 275; 1901, c. 706, s. 
1, subsec., 53 4G, *S.93433) 


§ 109-22. On presentation of proper bond officer 
to be inducted.—Upon presentation to the person 
authorized by law to take, accept and file official 
bonds, of any bond duly executed in the penal 
sum required by law by the officer chosen to any 
such office, as principal, and by any surety com- 
pany, as security thereto, whose insurance or 
guaranty is accepted as security upon the bonds 
of United States bonded officials (such insurance 
company having complied with the insurance 
laws of the state of North Carolina), or by any 
other good and sufficient security thereto, such 
bond shall be received and accepted as sufficient, 
and the principal thereon shall be inducted into 
office. -(Rev., s. 276; 1899, c. 54, s. 53: 1901, ¢. 
706, s. 1, subsec: 5; C. S. 344.) 

Estoppel to Deny Validity of Bond.—Although the failure 
of the treasurer to sign a bond was an irregularity under 
this section, both the treasurer and the surety recognized 
their liability thereon by offering a second bond in sub- 
stitution, and both were estopped to deny the validity of 


the first bond on the ground of such irregularity. State. v. 
Inman, 203 N. C. 542, 166 S. E. 519. 


§ 109-23. Expense of fiduciary bond charged to 
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fund.—A_ receiver, assignee, trustee, committee, 
guardian, executor or administrator, or other fi- 
duciary required by law to give a bond as such, 
may include as part of his lawful expenses such 
sums paid to such companies for such suretyship 
to the extent of bond premiums actually paid per 
annum on the account of such bonds as the clerk, 
judge or court may allow. (Rev., s. 277; 1901, c. 
706, s. 1, subsec. 5; 1939, c. 382; C. S. 345.) 

Editor’s Note.—The 1939 amendment substituted the words 


“to the extent of bond premiums actually paid’ for the 
words “‘not exceeding one-half of one per cent.” 


Art. 8. Mortgage in Lieu of Bond. 


§ 109-24. Mortgage in lieu of bond required to 
be given.— An administrator, executor, guardian, 
collector or receiver, or an officer required to give 
an official bond, or the agent or surety of such 
person or officer, may execute a mortgage on real 
estate, of the value of the bond required to be 
given by him to the state of North Carolina, con- 
ditioned to the same effect as the bond should be, 
were the same given, with a power of sale, which 
power of sale may be executed by the clerk of the 
superior court, with whom said mortgage shall be 
deposited, upon a breach of any of the conditions 
of said mortgage, after advertisement for thirty 
days GR eV.) Saicoosm Code, s. 18; 1874-5" ca 108, 
Shek) 13 462) 


Mortgage of Intestate’s Property.—A mortgage by an ad- 
ministrator on property of his intestate to which the ad- 
ministrator is heir does not comply with an order to in- 
crease the bond as such a mortgage does not increase the 
penalty. Sellars v. Faulk, 118 N. C. 573, 24 S. E. 430. 

Failure to Record.—The mortgage or deed in trust per- 
mitted by this section, to be given in lieu of an official bond, 
is, as to proper registration, to be regarded as a mortgage, 
or deed in trust, and accordingly registered as the law re: 
quires, construing the statute strictly, as required; and its 
entry upon the records in the clerk’s office as a bond, alone, 
without recording it in its proper. place as a mortgage is 
insufficient to give notice to, or priority of lien, over a deed 
of a subsequent purchaser of the land. Hooper v. Tallassee 
Power (Cor, 180) NaC, 651,01052.5. E. 327. 


§ 109-25. Mortgage in lieu of security for ap- 
pearance, costs, or fine-—Any person required to 
give a bond or undertaking, or required to enter 
into a recognizance for his appearance at any 
court, in any criminal proceeding, or for the se- 
curity of any costs or fine in any criminal action, 
may also execute a mortgage on real or personal 
property of the value of such bond or recogni- 
zance, payable to the state of North Carolina, 
conditioned as such bond or recognizance would 
be required, with power of sale, which power shall 
be executed by the clerk or justice of the peace in 
whose court said mortgage is executed, upon a 
breach of any of the conditions of said mortgage. 

Where such mortgage upon real property is ex- 
ecuted before a justice of the peace the power of 
sale shall be enforced by the clerk of the court 
of the county in which the criminal proceeding 
is had. 

No such mortgage on real property executed 
for the security for costs or fine shall allow a 
longer time for payment of said costs or fine than 
six months from the execution thereof, and no 
mortgage on personal property a longer time 
than three months, except in cases of appeal, 
when the time allowed shall be counted from the 
date of the final decision in the cause. 


All legitimate expenses of sale, which shall 
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only be made after due advertisement according 
to law, shall be paid out of the proceeds of the 
sale of the mortgaged property, as shall also the 
following fees, to wit: For each sale of real prop- 
erty mortgaged under this section the clerk shall 
receive two dollars, and for each sale of personal 
property mortgaged under this section the clerk 
or justice of the peace who enforces the power 
of sale shall receive one dollar. (Rev., s. 266; 
Code, s. 120; 1874-5, c. 103, s. 3; 1891, c. 425, ss. 
1 28 aot en ote) 

Applicability to Justice’s Court.—This section, as it read 
in the code of 1883, had no application in courts of justices 
of the peace. Comron v. Standland, 103 N. C. 207, 9 S. E. 
317. Since the decision in this case, however, the section has 
been amended and the words “‘or justice of the peace” have 
been inserted near the end of the first paragraph. Ed. Note. 

Foreclosure and Sale.—The clerk of the Superior Court 
may foreclose a mortgage on land given by plaintiff to secure 
costs of his action when the costs are awarded against him, 
or the clerk may report the matter to the court for a decree 
of sale by himself, the latter being the better practice to in- 
sure a safer title and prevent a needless sacrifice. Clark v. 
Barely SmNem C.m odes OF, Sen Ba 050: 

Where the Superior Court, in term, acting through the 
presiding judge, has duly acquired jurisdiction to decree 
foreclosure, it is his duty to supervise the sale and see that 
the land brings a fair price; and when such sale has not 
been made accordingly, he may set aside the sale, and per- 
mit the plaintiff to pay the costs properly chargeable against 
hint Clarks v.e Barly, 175 N., C. 342; 95S. H. 550. 

It is proper for the court to confirm the sale, and possibly 
it is necessary for him to do so. Clark y. Fairly, 175 N. C. 
342,095 (S20. 590. 

A decree of confirmation of the sale of lands to pay the 
cost of an action under a mortgage given to secure them, 
under this section, may be set aside by the judge during 
the term of the Superior Court at which it was entered. 
Clarice ven Mairlys 175° N. GC) 342, 95S. EB. 550! 

Cited in State v. Jenkins, 121 N. C. 637, 28 S. E. 413. 


§ 109-26. Cancellation of mortgage in such pro- 
ceedings—Any mortgage given by any person in 
lieu of bond as administrator, executor, guardian, 
collector, receiver or as an officer required to give 
an official bond, or as agent or surety of such per- 
son or officer, or in lieu of bond or undertaking 
or recognizance for his appearance at any court 
in any criminal proceeding, or for the security of 
any cost or fine in a criminal action which has 
been registered, when such party as administra- 
tor, executor, guardian, collector, or receiver has 
filed his final account and when the time required 
by statute for the bond given by any administra- 
tor, executor, guardian, collector, or receiver to 
remain in force for the purpose of action thereon 
has expired, or when the officer required to give 
an official bond has fully complied with the con- 
ditions of such bond and the time within which 
suit is allowed by law to be brought thereon has 
expired, or when the person giving such mort- 
gage in lieu of bond has made his appearance at 
the court to which he was bound and did not de- 
part the court without leave, or paid the cost or 
fine required, may be canceled or discharged by 
the clerk of the Superior Court of the county 
where such action was pending or where the 
mortgage in lieu of bond is recorded by entry of 
‘satisfaction’ upon the margin of the record where 
such mortgage is recorded in the presence of the 
register of deeds, or his deputy, who shall sub- 
scribe his name as a witness thereto, and such 
cancellation shall have the effect to discharge and 
release all the right, title and interest of the State 
of North Carolina in and to the property de- 
scribed in such mortgage. (Rev., s. 267; 1905, c. 
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10671921 , 0295. Sor 229 1025,0C 252,48. TCLS, 
348.) 


Editor’s Note.— By the Public Laws of 1925 this section 
was amended, and the provision relating to cancellation 
after certain acts of the party ‘‘as administrator, executor, 
guardian, collector, or receiver’? was added. The validating 
clause was omitted from this section, and will now be 
found as § 109-27. 


§ 109-27. Validating statute—All acts hereto- 
fore done by the several Superior Court clerks, 
canceling or satisfying any mortgage, or other 
instruments, herein mentioned and specified are 
hereby validated. (1925, c. 252, s. 2.) 


§ 109-28. Clerk of court may give surety by 
mortgage deposited with register—In all cases 
where the clerk of the superior court may be re- 
quired to give surety, he may deposit a mortgage 
with the register of deeds, payable to the state, 
and conditioned, as the bond would have been re- 
quired, with power of sale. The power of sale 
shall be executed by the register of deeds, upon 
a breach of any of the conditions of said mort- 
gage; and the register of deeds shall in all cases 
immediately register the same, at the expense ot 
the said clerk. (Rev., s. 268; Code, s. 122; 1874-5, 
c. 103, s. 6: C. S. 349.) 


§ 109-29. Mortgage in lieu of bond to prosecute 
or defend in civil case.—It is lawful for any person 
desiring to commence any civil action or special 
proceeding, or to defend the same, his agent or 
surety, to execute a mortgage on real estate of 
the value of the bond or undertaking’ required to 
be given, at the beginning of said action, or at 
any stage thereof, to the party to whom the bond 
or undertaking would be required to be made, 
conditioned to the same effect as such bond or 
undertaking, with power of sale, which power of 
sale may be executed upon a breach of any of the 
conditions of the said mortgage after advertise- 
ment for thirty days. (Rev., s. 269; Code, s, 117; 
1874-5, 6 103, suayvCrss 3509) 

Strictly Construed.—This section is exceptional in its pro- 
visions, and must be strictly observed. Eshon v. Commis- 
sioners, 95 N. C. 75, 77. It does not apply where the mort- 
gage was not made to the appellee. Id. This case contains 
a discussion as to whether section applies in lieu of appeal 
bond. 

Not Applicable to Justice’s Court.—This section has no 
application in courts of justices of the peace. Comron v. 
Standland, 103 N. C. 207, 99 S. E. 317. 

Section Does ‘not Require Mortgage. — This section does 
not authorize the court to require a party to execute a 
mortgage of real estate in the case therein provided for. 
It simply allows the party of whom an undertaking may be 
required in such cases to give such mortgage instead of it, 
and the former must be for the same amount as the latter. 
Wilson v. Fowler, 104 N. C. 471, 472, 10 S. E. 566. 

Third Person Executing Mortgage for Defendant.—Where 
a mortgage is given by a third person for the defendant in 
an action, as is permitted by this section, and the mort- 
gagor subsequently purchases a part of the mortgaged prop- 
erty. it was held, upon the plaintiff’s recovering from the 
defendant, that the mortgagor has no such interest as will 


allow him to interfere with the plaintiff’s rights under his 
judgment. Ryan v. Martin, 104 N. C. 176, 10 S. E. 169. 


§ 109-30. Affidavit of value of property required. 
—In all cases where a mortgage is executed, as 
hereinbefore permitted, it is the duty of the clerk 
of the court in which it is executed, or of the jus- 
tice, to require an affidavit of the value of the 
property mortgaged to be made by at least one 
witness not interested in the matter, action or 
proceeding in which the mortgage is given. 
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(Revgesi270: Code: 6.9215 1874-5103 48-49 C. 
S. 351.) 


§ 109-31. When additional security required. — 
If, from any cause, the property mortgaged in lieu 
of a bond becomes of less value than the amount 
of the bond in lieu of which the mortgage is 
given, and it so appears upon affidavit of any per- 
son having any interest in the matter as a secu- 
rity for which the mortgage was given, it is the 
duty of the mortgagor to give additional security 
by a deposit of money, or the execution of a 
mortgage on more property, or justify as re- 
quired in cases where bond or undertaking is 
given. (Rev., s..271; Code, s. 119; 1874-5, c. 103, 
Sy io hea Saye) 


Art. 4. Cash Deposit in Lieu of Bond. 


§ 109-32. Cash deposit in lieu of bond; condi- 
tions and requirements.—In lieu of any written 
undertaking or bond required by law in any ac- 
tion pending in any court of the state, the party 
required to make such undertaking or bond may 
make a cash deposit of the amount required by 
law in lieu of the said undertaking or bond, and 
such cash deposit shall be subject to all of the 
same conditions and requirements as are pro- 
vided for in written undertakings or bonds, in 
lieu of which such deposit is made. (1923, c. 58: 


Co S852 aye) 


When Applicable—While this section by its terms applies 
to pending actions, as suggested in 1 N. C. L. Rev. 283, 
it is ‘‘probably not intended to be limited to pending ac- 
tions but to apply to all cases in which such undertakings 
or bonds are required to be given. This extends to all 
cases the same requirements for making cash deposit as is 
now required in the plaintiff's undertaking for costs in a 
civil action, just as a mortgage on real or personal prop- 
erty may be given in lieu of bond or undertaking.” 


Art. 5. Actions on Bonds. 


§ 109-33. Bonds in actions payable to court offi- 
cer may be sued on in name of state.—Bonds and 
other obligations taken in the course of any pro- 
ceeding at law, under the direction of the court, 
and payable to any clerk, commissioner, or offi- 
cer of the court, for the benefit of the suitors in 
the cause, or others having an interest in such 
obligation, may be put in suit in the name of the 
State. ....CReviys. 2802. Code, 9.515) RCs cal Sone 
phi OR eet 


Quoted in Lackey v. Pearson, 101 N. C. 651, 654, 8 S. E. 
121. 


§ 109-34. Liability and right of action on official 
bonds.—Every person injured by the neglect, mis- 
conduct, or misbehavior in office of any clerk ot 
the superior court, register, entry-taker, surveyor, 
sheriff, coroner, constable, county treasurer, or 
other officer, may institute a suit or suits against 
said officer or any of them and their sureties upon 
their respective bonds for the due performance of 
their duties in office in the name of the state, with- 
out any assignment thereof; and no such bond 
shall become void upon the first recovery, or if. 
judgment is given for the defendant, but may be 
put in suit and prosecuted from time to time unti! 
the whole penalty is recovered; and every such of- 
ficer and the sureties on his official bond shall be 
liable to the person injured for all acts done by 
said officer by virtue or under color of his office. 
(Rev., s. 281; Code, s. 1883; R. C., c. 78,.s, 1; 1793, 
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Croce, 1S. tenl8sc,eC L7i5) 1825; co 9s1869=70; co 169, 
sats Cr Srs54.) 


Cross Reference.—As to surety waiving his rights under 
this section and §§ 109-33, 109-35 by appearing and answer- 
ing in a summary proceeding, see § 109-36 and the note 
thereto. 

Leave of Court Unnecessary.—The section gives in express 
terms the right to bring one or more suits upon one or 
more of the bonds to “every injured person,’’ not on leave from 
the Court, but absolutely and unconditionally so soon as the 
breach occurs, except that it is to be instituted in the name 
of the state. Boothe v. Upchurch, 110 N. C. 62, 66, 14 S. E 
642. 

Constitutes Additional Remedy.—This section is not re- 
pugnant to the provisions of section 2-22, which requires 
that each successive clerk shall receive from his predecessor 
all the records, moneys, and property of his office, but only 
gives an additional remedy for the benefit of individuals who 
have cause of complaint against an unfaithful clerk of the 
Superior Court. Peebles v. Boone, 116 N. C. 57, 21 S. E. 
187. 

The failure of a register of deeds to properly index the 
registry of a mortgage renders him liable on his official 
bond to one injured by such neglect. State v. Grizzard, 117 
Nie 106,823 “0; 8b. 93: 

Person Injured.—Where H. places a note for collection in 
a constable’s hands. and the constable sues out a warrant, 
obtains a judgment and receives the amount (even though 
there is no execution) and fails to pay the same to H., H. as 
the person injured is entitled to have the suit brought to 
his use under this section. Holcomb v. Franklin, 11 N. C 
274, 277. 

The father of a girl under eighteen, to whom a marriage 
license has been issued without the father’s consent, is the 
person injured within the meaning of this section. Joyner 
Vo Roperts, liz) N. Gost, 114,.16° S: EB. 917. 

Under this section, claimahts of a fund arising from a 
partition sale are the proper parties to sue on bond of the 
clerk for failure of clerk to pay funds by the commissioners 
in partition. Smith v. Patton, 131 N. C. 396, 42 S. E. 849. 

An action can be maintained by the clerk of a superior 
court in his own name upon the official bond of the sheriff, 
for the recovery of costs accrued in such court and collected 


by the sheriff, and due and payable to said clerk and 
others. Jackson v. Maultsby, 78 N. C. 174. 
By Virtue or Color of Office.—The last clause of this 


section is very comprehensive in its terms, scope and pur- 
pose. It, on purpose, enlarges the compass of the conditions 
of official bonds and their purpose, and the Legislature in- 
tended by it, it seems, to prevent an evil pointed out in 
two or three of the cases. ‘There were no adequate reasons 
why the conditions of official bonds should not extend to 
and embrace all the official duties of the office, and there 
were serious ones of justice and policy why they should. 
All persons interested are bound to accept the official serv- 
ices of such officers, as occasion may require, and they 
should be made secure in their rights, and have adequate 
remedy for wrongs done by them. Besides, such officers, 
indeel all public: officers, should be held to a faithful dis 
charge of their duties as such. It is singular that the clause 
last recited, notwithstanding a well known evil to be 
remedied, was not enacted until 1883. It first appears as 
part of The Code. So that now official bonds and the con- 
ditions of them embrace and extend to all acts done by 
virtue or under color of office of the officer giving the bond. 
Kivett v. Young, 106 N. C. 567, 569, 10 S. E. 1019; Thomas v. 
Connelly, 104 N. C. 342, 10 S. E. 520. 

In State v. Leonard, 68 F. (2d) 228 a sheriff’s bond con- 
tained a condition limiting the faithful execution of the 
office to specific duties such as execution of process and in 
view of this, and the wording: of this section, the bond 
was held to afford no basis for a recovery by a person 
whom the sheriff wounded while acting in his official ca- 
pacity. 

This section extends the liability on the sheriff’s general 
official bond and imposes liability for wrongful arrest and 
the use of excessive force in making an arrest under color 
of office. Price v. Honeycutt, 216 N. C. 270, 4 S. E. (2d) 
611. 

The surety on a bond of a delinquent tax collector is not 
liable for an arrest made by the collector in order to force 
the payment of a delinquent tax, since such act of the tax 
collector is not done under color of his office and does not 
come within the condition of the bond that he should ‘‘well 
and truly perform all the duties of his said office.” Henry 
a Wall, 217 N. C, 365; 8°S. E. (2d) :223,:12/ A. La R...854. 

Same—Acts Which Should Have Been Performed.—It is 
true that the clause seems in terms to provide only for acts 
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done by the officer, and not for those which he should do 
but does not. But it would be putting a very narrow con- 
struction on the statute to say that he and his sureties are 
liable for what he did, but not for what he should have done 
and did not do, although the damage to the party was 
as as great. State v. Grizzard, 117 N. C. 106, 108, 23 S. 

Same—lIllustration of Acts.—Where a clerk appointed the 
commissioner to make the sale, without bond, and on ap- 
proving his report received and receipted the proceeds as 
clerk, took out his costs and entered the amount due each 
heir at law on his docket, and disbursed a portion of said 
fund to the parties entitled, this would seem to be a receipt 
of the-fund by the clerk “by virtue of his office.” Cox v. 
Blair, 76 N. C. 78; McNeill v. Morrison, 63 N. C. 508; Judges 
v. Deans, 9 N. C. 93. 

But if this were otherwise the clerk received it “as clerk,” 
and so receipted for it. This was certainly a receipt of the 
money “under color of his office,” and, indeed, this is ad- 
mitted in the answer. The older decisions were made when 
these words were not in the statute. The clause embraces 
all cases where the officer received the money in his official 
capacity, but when he may not be authorized or required to 
receive the same. In such case the bond is responsible for 
the safe custody of the fund so paid in. Presson v. Boone, 
supra; Sharpe v. Connelly, 105 N. C. 87, 11 S. E. 177; 
Thomas v. Connelly, 104 N. C. 342, 10 S. BE. 520; Ex parte 
Cassidey, 95 N. C. 225; Brown v. Coble, 76 N. C. 391; Green- 
lee v. Sudderth, 65 N. C. 470; Broughton v. Haywood, 61 
N. C. 380; Smith v. Patton, 131 N. C. 396, 397, 42 S. E. 849. 

Under this section of the Code the official bond of a con- 
stable is liable for the false imprisonment of a person by a 
constable, as such, without process or color thereof. Warren 
Vampoyd, 020 No C.256:26.S. EB. 700: 

When the Clerk of the Superior Court is appointed re- 
ceiver of a minor’s estate, he takes and holds the funds by 
virtue of his office of Clerk, and his sureties upon his offi- 
cial bond as such officer are liable for any failure of duty 
on his part in that respect. Boothe v. Upchurch, 110 N. C. 
62, 14 S. E. 642. 

Bonds Cumulative.—Official bonds given by an _ officer 
during any one term of office are cumulative, and the new 
bond does not discharge the old one. Fidelity, etc., Co. v. 
Fleming, 132 N. C. 332, 43 S. E. 899; Poole v. Cox, 31 N. ©. 
69, 71, 49 Am. Dec. 410: Oats v. Bryan, 14 N. C. 451; Bell v. 
Jasper, 37 N. C. 597; Pickens v. Miller, 83 N. C. 544; Moore 
v. Boudinot, 64 N. C. 190. 

Where the surety has renewed the bond of a clerk of the 
court upon his election to that office a second time, acknowl- 
edged its liability and received premiums thereon, its 
liability’ is cumulative for all defalcations thereunder, 
whether for the second term its principal was continuing to 
as de facto or de jure. Tee v. Martin, 186 N. C. 127, 118 S. 

. 914, 

The first bonds continue to be a security for the discharge 
of the duties during the whole term, and the new bonds be- 
come additional security for the discharge of such of the 
duties as have not been performed at the time they are 
given. Poole v. Cox, 31 N. C. 69, 49 Am. Dec. 410, cited in 
note in 23 L. R. A., N. S. 132. See also, Bell v. Jasper, 37 
N. C. 597; Oats v. Bryan, 14 N. C. 451. 

Action on Bond and on Case.—An action of debt ona 
sheriff’s bond for money collected, and a nonsuit therein, is a 
sufficient demand to enable the plaintiff to sustain an ac- 
tion on the case for the same cause of action. Fagan vy. 
Williamson, 53 N. C. 433. 

Negligent Conduct of Jailer Imputed to Sheriff.—Under 
this section the sheriff and the surety on his official bond 
are liable for the wrongful death of a prisoner resulting 
from the negligence of the jailer in locking the prisoner, in 
the weakened condition, in a cell with a person whom the 
sheriff and the jailer knew to be violently insane, and who 
assaulted the prisoner during the night, inflicting the fatal 
injury. Dunn v. Swanson, 217 N. C. 279, 7 S. E. (2d) 563. 
For note on this case, see 19 N. C. Law Rev. 101. 

Applied in Bank of Spruce Pine v. McKinney, 209 N. C. 
668, 184 S. E. 506. 


§ 109-35. Complaint must show party in inter- 
est; election to sue officer individually—Any per- 
son who brings suit in manner aforesaid shall state 
in his complaint on whose relation and in whose 
behalf the suit is brought, and he shall be entitled 
to receive to his own use the money recovered; 
but nothing herein contained shall prevent such 
person from bringing at his election an action 
against the officer to recover special damages for 
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his injury. —(Rev., s} 282; Code, s: 1884; K.-C, ‘c, 
78, S. 276793. C. 884, SS. 2) 05) NOO9- 10) 1G. LOD es aL. 
CaS S550 


Cited in Western Carolina Power Co. v. 
CL182:4179 °S. Be 804. 


§ 109-36. Summary remedy on official bond. — 
When a sheriff, coroner, constable, clerk, county 
or town treasurer, or other officer, collects or 
receives any money by virtue or under color of 
his office, and on demand fails to pay the same 
to the person entitled to require the payment 
thereof, the person thereby aggrieved may move 
for judgment in the superior court against such 
officer and his sureties for any sum demanded; 
and the court shall try the same and render 
judgment at the term when the motion shall be 
made, but ten days notice in writing of the mo- 
tion must have been previously given. (Rev., s. 
283: Code, s. 1889; R. C., c. 78, s. 5; 1819, c. 1002; 
186927 0Mceet OOmGud 4 GWO-7 Cdn tc Ora O. wom 5 Om) 


Cumulative Remedy.—It has never been understecod that 
this cumulative and optional remedy obstructed the bring- 
ing of a regular action on the bond, when the injured party 
preferred to have recourse to it. Lackey v. Pearson, 101 
IN. (Cl G5l i654; (See al2 is 

There is no provision in the statute giving a preference 
to the party or parties who first seek such summary rem- 
edy. And, withal, before any claim, preferential or other- 
wise, can be established under this statute, notice must 
be given, the court must try the cause, and judgment must 
be obtained. Western Carolina Power Co. y. Yount, 208 
N. C. 182, 184, 179 S. EB. 804. 

It was never intended that the mere lodging of a 
tion under this section, established a preference, or right 
to establish a preference, over other creditors when such 
other creditors had been guilty of no laches in asserting 
their claims. Id. 

To What Officers Applicable—In Smith v. Moore, 79 N. 
C. 86, it was held that the power conferred by this section 
as it read in the Revised Code of 1856, was confined to the 
officers named therein, and that there was no way to hold 
a commissioner appointed to make a judicial sale liable for 
the proceeds thereof, except by an action instituted by the 
parties entitled to the money. Subsequently to this decision 
the words ‘‘or other public officer,’”? have been inserted in 
the section; but applying the ejusdem generis rule it would 
seem that these words would not include a master in 
chancery and that the Smith case declares the law as ‘t 
still stands. See however Ex parte Curtis, 82 N. C. 435, 
where the court states that a remedy against executrix and 
clerk and master should kave been by summary motion 
under this section. 

Actions by Persons Entitled to Money.—This_ section 
gives a summary remedy against public officers only to 
those entitled to the money, so that a new clerk cannot 
proceed under it against a former clerk, for not paying 
office money over to him as his successor. O’Leary v. Har- 
TISON, Olt IN,. Gros 

Proceedings May Be Consolidated with General Credi- 
tors’ Suit.—Plaintiff instituted summary proceedings un- 
der this section against the clerk of the Superior Court and 
the surety on his bond to recover for the clerk’s default 
in failing to return to plaintiff, as ordered by the Superior 
Court, moneys deposited with the clerk. Notice and com- 
plaint in the proceeding were served on defendants. ‘There- 
after another creditor of the clerk instituted suit in her 
own behalf and in behalf of all persons similarly situated, 
and decree was entered appointing a permanent receiver 
for the clerk, authorizing the receiver to bring suit on the 
clerk’s bonds, and enjoining all creditors of the clerk from 
instituting any other suit or action against him or on his 
bonds. In the summary proceeding under this section, the 
surety on the clerk’s bond pleaded the decree affirming re- 
ceiver in bar to plaintiff’s right to judgment, and the trial 
court dismissed the summary proceeding. Held, the sum- 
mary proceeding should have been consolidated with the 
suit in the nature of a general creditor’s bill. Western 
Carolina Power Co. v. Yount, 205 N. C. 321, 171 S. E. 321. 

Justice’s Jurisdiction.—Since the repeal of sec. 13 of c. 80 of 
Battle’s Revision it has been decided by repeated adjudica- 
tion of this Court that a justice of the peace has no juris- 
diction of an action on a constable’s bond. Coggins vy. Har- 
rell, 86 N. C. 317, 319. 

Judgment.—Under this 


Yount, 208 N. 


mo- 


practice, judgment was entered 
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for the amount of the bond, the execution to be satisfied on 
payment of the sum collected and costs. Fell v. Porter, 69 
N. C. 140, 142. From the language of the opinion in this 
case, it would seem that at the time of decision the opera- 
tion of this section had been suspended.—Ed. Note. 

Where A. obtained a judgment against B., Clerk of the 
Superior Court, for a sum of money in his hands by virtue 
of his office, and B died, and his administrator, upon de- 
mand, failed to pay the money, it was held that the court 
below erred in overruling a motion by the plaintiff for a 
judgment upon the official bond of the clerk under the pro- 
visions of this section. Cooper v. Williams, 75 N. C. 94. 

Notice.—As this section read in Battle’s Revision the pro- 
ceedings were ‘“‘without other notice than is given by the 
delinquency of the officer.’ See Prairie v. Jenkins, 75 N. (Git 
545, 548. 

Demand Not Necessary. — In a proceeding by the state, 
against a clerk of the Superior Court and the surety on his 
bond to recover sums embezzled by the clerk, the plaintiffs 
have the right to pursue the summary remedy under this 
section, upon their motion after due notice, and demand 
upon the clerk is not necessary. State v. Gant, 201 N. C. 
211, 159) Sy Ee 427. 

Waiver by Appearance. — Where a summary proceeding 
under this section has been instituted against a clerk of 
the superior court and the surety on his bonds to recover 
sums embezzled by the clerk, and the surety has entered a 
general appearance and filed answer, etc., the surety has 
waived its rights, if any it had, under §$ 109-33 to 109-35, 
to object that the plaintiffs could not maintain a summary 
proceeding under this section. State v. Gant, 201 N. Cie211, 
159 S. E. 427. 


§ 109-37. Officer unlawfully detaining money 
liable for damages.—When money received as 
aforesaid is unlawfully detained by any of said 
officers, and the same is sued for in any mode 
whatever, the plaintiff is entitled to recover, be- 
sides the sum detained, damages at the rate of 
twelve per centum per annum from the time of 
detention until payment. (Rev., s. 284; Code, s. 
1890: R. C,, c. 78, s. 9; 1819, c. 1002, s. 2; 1868-9, 
CRleo Go Srgom) 


This section must be considered in connection with the 
preceding section. Pasquotank County v. Hood, 209 N. C. 
552, 0094, 1&4.-s, Han: 

This and Preceding Section Are Not Applicable to Liq- 
uidation of Banks by Commissioner of Banks.—This and 
the preceding section are inapplicable to impose liability for 
damages in a case where the Commissioner of Banks took 
over the affairs of a bank which had been theretofore con- 
stituted the financial agent of the county and which had 
county funds on deposit and in its possession. Pasquotank 
County=v.. Hood, 3209 Ni SC. 552, 555, 1845S. Bo 5: 

The Commissioner of Banks holding a portion of the fund, 
subject to the orders of the court and for the purpose of 
liquidation, could not be said to constitute an “unlawful 
detention,’? nor should he in his representative capacity be 
liable in damages as a penalty for so doing. The punish- 
ment would not fall upon a defaulting or delinquent pub- 
lic officer, as intended by the statute, but would penalize 
funds held in trust for all the creditors and stockholders 
whose stock assessments have helped to contribute. Id. 

Default of Officer Must Be Shown.—In an action to re- 
cover the 12 per cent allowed under this section, it is neces- 
sary that the plaintiff show some adequate default. Hannah 
v. Hyatt, 170 N. C. 634, 87 S. E. 517. 

Liability of Surety.—While, as against the principal on 
the bond of a clerk of the Superior Court, interest under 
our statute at the rate of 12 per cent is collectible from 
the time of defalcation, the amount of the penalty on 
his bond determines the liability of the surety thereon. 
State v. Martin, 188 N. C. 119, 123 S. E. 631. 

Effect of Waiver of Interest from Date of Defalcation.— 
Where, in an action against a clerk of the superior court and 
his surety to recover sums embezzled by the clerk, the state 
waives the interest from the date of the actual defalcations, 
but does demand the 12 per cent from the date of the expiration 
of each term of office; a judgment awarding damages at 12 
per cent, under the provisions of this section, on the sums 
defaulted from the expiration of each term is not error, the 
amount being within the penalty of the bond. State v. Gant, 
201 IN 2 C21 2137 1598 Ss e427. 

Applied in Windley v. Lupton, 212 N. C. 167, 193 S. E. 
213. 

Cited im Wood v. Citizens Bank, 199 N. C. 371, 372, 154 
Sey. O28 
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§ 109-38. Evidence against principal admissible 
against sureties—In actions brought upon the 
official bonds of clerks of courts, sheriffs, coroners, 
constables, or other public officers, and also upon 
the bonds of executors, administrators, collectors 
or guardians, when it may be necessary for the 
plaintiff to prove any default of the principal ob- 
ligors, any receipt or acknowledgment of such 
obligors, or any other matter or thing which by 
law would be admissible and competent for or 
toward proving the same as against him, shall in 
like manner be admissible and competent as pre- 
sumptive evidence only against all or any of his 
sureties who may be defendants with or without 
him in said actions. (Rev., s. 285; Code, s. 1345; 
R. C., c. 44, s. 10; 1844, c. 38; 1881, c. 8: C. S. 358.) 


Judgments as Evidence. — In an action against an offi- 
cer and one of the sureties on his official bond, the record 
of a judgment against the officer, and others of his sure- 
ties, in a previous action against them for the same de- 
mand, and on the same bond, but in which action the surety 
in the present action was not a party, is competent evi- 
dence to fix the amount due by the officer. Morgan v. 
Smith, 95 N. C. 396. 

In a learned note to the case of Charles v. Hoskins, 83 
Am. Dec. 380, the annotator, Judge Freeman, says: 
“The question how far a judgment or decree is conclusive 
against a surety of a defendant, or against one who 1s 
liable over to a defendant, and who was not a party to the 
action, is involved in the greatest confusion. Between 
the intimate relations which exist between such a person 
and the defendant in the suit, on the one side, and the 
fundamental principle that no one ought to be bound by 
proceedings to which he was a stranger, on the other, the 
court has found it difficult to steer.” Insurance Co. v. 
Bonding Co., 162 N. C. 384, 391, 78 S. E. 430. 

The cases are numerous in which it has been decided 
that a judgment rendered against a guardian is not, un- 
aided by the statute, admissible as evidence against the 
surety to his bond. McKellar v. Powell, 11 N. C. 34. 

The same rulings have been made in regard to the 
sureties to an administration bond. Chairman v. Clark, 
11 N. C. 43; Vanhook v. Barnett, 15 N. C. 268; Governor v. 
Carter, 25 N. C. 338; Governor v. Montford, 23 N. C. 155. 
So in reference to the liability of his surety to an amerce- 
ment against the sheriff. 


The act of 1844, (this section) however, changed the rule 
of law, and rendered competent against the sureties to 
official bonds, and those given by executors, administrators 
and guardians, whatever evidence would. be competent 
against the principals, and this was declared to be con- 
elusive, where the evidence was a judgment against him, 
in Brown v. Pike, 74 N. C. 531; and in Badger v. Daniel, 
72 NIC 386. 


The act of 1881 amends the previous enactment by mak- 
ing the evidence “presumptive only” against the sureties. 
Moore v. Alexander, 96 N. C. 34, 36, 1 S. E. 536. 

“Tt seems that our predecessors in office upon this Bench 
have intimated, and in one case held, that such judgments, 


unaided by the statute, are inadmissible in evidence 
against the surety. Moore vy. Alexander, 96 N. C. 34, 36, 
1S. E. 536. But an examination of the question has con- 


vinced us that the decided trend of modern authority. is 
to the effect that such a judgment against the principai 
prima facie only establishes the sum or amount of the 
liability against the sureties, although not parties to the 
action, but the sureties may impeach the judgment for 
fraud, collusion, or mistake, as well as set up an independ- 
ent defense. Charles v. Hoskins, 83 Am. Dec. 379, and 
notes. In the notes to this case all the authorities are 
carefully reviewed.’’ Insurance Co. v. Bonding Co., 162 
Niece sts 92.8 Toe Saal. 4o0s 


While this section fixed the rule as to actions brought 
upon the official bonds of clerks of courts, sheriffs, coro- 
ners, constables, or other public officers, and also upon the 
bonds of executors, administrators, collectors, or guardians, 
the precedents were in hopeless discord as to bonds not 
covered by the statute, until Associate Justice Brown laid 
down the rule in Dixie Fire Ins. Co. v. American Bonding 
Co., 162 N. C. 384, 392, 78 S. E. 430: ‘But an examination 
of the question has convinced us that the decided trend of 
modern authority is to the effect that such a judgment 
against the principal prima facie only establishes the sum 
or amount of the liability against the sureties, although not 
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parties to the, action, but the sureties may impeach the 
judgment for fraud, collusion, or mistake, as well as set 
up an independent defense.”? Charleston, etc., Ry. Co. v. 
Lassiter & Co., 208 N. C. 209, 212, 179 S. E. 789. 


Debts and Assets. — In the construction of this section, 
it is decided that the judgment against the principal upon 
such official bonds as the section mentions, is not only 
conclusive of the debt, as it was without the aid of the 
enactment, but of assets also, and this effect is given to 
a judgment against a guardian, upon his official bond, in 
Badger v. Daniel, 79 N. C. 386; Morgan v. Smith, 95 N. 
C. 396, 399; Brown v. Pike, 74 N. C. 531. 


In Armistead v. Harramond, 11 N. C. 339, Hall, J., said 
that a “judgment against an administrator is evidence 
against him of a debt due by the intestate, and is evi- 
dence also of assets in his hands to discharge it; and al- 
though, for the reason before given, it is also evidence of 
a debt due, as far as it relates to his sureties,” etc. Mor- 
gan v. Smith, 95 N. C. 396, 399. Since the passage of the 


act of 1844, the judgment is also evidence of the assets 
against the surety. Brown v. Pike, 74 N. C. 531, and cases 
cited. 


Admissibility of Admissions of Administrator of Princi- 
pal against Surety When Their Interests at Variance.— 
A judgment upon the admissions in the answer of the ad- 
ministrator bank of a deceased county treasurer is not 
competent in an action by the county commissioners as 
evidence against the surety on the official bond of the 
deceased when the bank has been made a party defend- 
ant and the surety at once raises the issue as to whether 
a part of the defalcation was moneys defaulted from the 
bank when the deceased was acting as its assistant 
cashier, the interest of the bank and the surety being in 


conflict, and this section not applying in such cases. 
Commissioners of Chowan y. Citizens Bank, 197 N. C. 
410, 149 S. E. 380. 

For case recognizing the principle adopted in Commis- 


sioner of Chowan County v. Citizens’ Bank, 197 N. C. 
410, 149 S. E. 380, but holding the rule inapplicable under 
peculiar facts of case, see Charleston, etc., Ry. Co. v. Las- 
siter & GCo., 208 N. C. 209, 179 S. EB. 879. 

Not Applicable to Tort Action. — The rule that the 
judgment against the principal in an official or fiduciary 
bond is presumptive evidence against the sureties under this 
section does not apply, as this is not an action on the bond, 
but in tort. Martin v. Buffaloe, 128 N. C. 305, 309, 38 S. E. 


902. 

Annual account of guardian competent evidence against 
him, and presumptive evidence against his _ sureties. 
ottiny wa Cobbs 126 4N.. GC. 758,35) S.. Es, 230: 

Joinder of Administrator and Sureties. — Under this 


section the sureties on an administrator’s bond are prop- 


erly joined with the administrator, where it is shown 
that the administrator received a benefit from a falsified 
final account by reason of which the plaintiffs’ judgment 
against the administrators remained unpaid. State v. 


McCanless, 193 N. C. 200, 136 S. E. 371. 
Cited in Pullen v. Mining Co., 71 N. C. 563; 
v. MclLawhorn, 212 N. C. 397, 193 S. E. 844. 


Gurganus 


§ 109-39. Officer liable for negligence in collect- 
ing debt—When a claim is placed in the hands of 
any sheriff, coroner or constable for collection, 
and he does not use due diligence in collecting the 
same, he shall be liable for the full amount of the 
claim notwithstanding the debtor may have been 
at all times and is then able to pay the amount 
thereof. (Rev., s. 286; Code, s. 1888; R. C, c. 78, 
cue e44enc. 647) 186927 0,10. 109, sate C, Sa 309.) 


Applicable to Claims, Not Executions. — ‘This section 
applies only to claims placed in the hands of the sheriff or 
other officer for collection—such claims as are within the 
jurisdiction of a justice of the peace, and may be collected 
by judgment. and process of execution granted by that 
magistrate. It does not apply to executions issuing from 
the Superior or other courts of record. The reason for 
the distinction is clearly and certainly pointed out in Mce- 
Uaurin v. Buchanan, 60 N. C. 91. The statute, in effect, 
now is just as it was when that decision was made. Brun- 
hild v. Potter, 107 N. C. 415, 419, 12 S. E. 55. 


What Constitutes Negligence. — The degree of diligence 
required is that which a prudent man would ordinarily 
exercise in the management of his own affairs. A con- 
stable is not bound to such strict accountability as when 
process is delivered to him as an officer. Morgan v. Horne, 
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44 N. C. 25; Lipscomb v. Cheek, 61 N. C. 332. Therefore, 
what constitutes negligence must depend upon the facts 
in each particular case; five months delay was held neg- 
ligence in Nixon v. Bagby, 52 N. C. 4. 


Chapter 110. 
Art. 1. Child Labor Regulations. 


Sec. 

110-1. Minimum age. 

110-2. Hours of labor. 

110-3. Lunch period. 

110-4. Posting of hours. 

110-5. Time records. 

110-6. Hazardous occupations prohibited for mi- 
nors under sixteen. 

110-7. Hazardous occupations prohibited for mi- 
nors under eighteen. 

110-8. Employment of minors in street trades; 
sale or distribution of newspapers, etc. 

110-9. Employment certificate required. 

110-10. Officers authorized to issue certificates. 

110-11. Refusal and revocation of employment 
certificate. 

110-12. Method of issuing employment certifi- 
cates. 

110-13. Employment certificate as evidence. 

110-14. Regular and vacation employment certifi- 
cates. 

110-15. Duties of employers in regard to employ- 
ment certificates. 

110-16. Certificates of age. 

110-17. State supervision of the issuance of em- 
ployment certificates. 

110-18. Rules and regulations. 

110-19. Inspection and prosecutions. 

110-20. Penalties. 

Art. 2. Juvenile Courts. 

110-21. Exclusive original jurisdiction over chil- 
dren. 

110-22. Juvenile courts created; part of superiot 
court; joint county and city courts. 

110-23. Definitions of terms. 

110-24. Sessions of court; records; general provi- 
sions. 

110-25. Petition to bring child before court. 

110-26. Issuance of summons; traveling expenses 
allowed. 

110-27. Custody of child may be immediate; re- 
lease; bail. 

110-28. Service of summons. 

110-29. Hearing; disposition of child. 


Art. 1. Child Labor Regulations. 


§ 110-1. Minimum age.—No minor under six- 
teen years of age shall be employed, permitted 
or allowed to work in, about, or in connection 
with any gainful occupation at any time: Pro- 
vided, that minors between fourteen and sixteen 
years of age may be employed outside school hours 
and during school vacations, but not in a factory 
or in any occupation otherwise prohibited by law: 
and Provided, that boys twelve years of age and 
over securing a certificate from the department oi 
labor, may be employed outside school hours in 
the sale or distribution of newspapers, magazines 
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A constable is not bound to sue out a warrant on a 
claim put in his hands for collection, when the issuing of 
such process would be entirely fruitless. State v. MHol- 
combe, 24 N. C. 211. 


Child Welfare. 


Sec. 

110-30. Child to be kept apart from adult crimi- 
nals; detention homes. 

Probation officers; appointment and dis- 
charge; compensation. 

Probation; conditions; revocation. 

Duties and powers of probation officers. 

Support of child committed to custodial 
agency. 

Selection of custodial agency. 

Modification of judgment; return of child 
- to parents. 

Guardian appointed 
promoted. 

Medical examination of child; disposition 
if mentally defective. 

Neglect by parents; encouraging delin- 
quency by others; penalty. 

Appeals. 

Compensation of judge. 

Public officers and institutions to aid. 

Rules. of procedure devised by court. 

City juvenile courts and probation officers. 


110-31. 


110-32. 
110-33. 
110-34. 


110-35. 
110-36. 


110-37. if welfare of child 


110-38, 
110-39. 


110-40. 
110-41. 
110-42. 
110-43. 
110-44. 


Art. 3. Control over Indigent Children. 


110-45. Institution has 
guardian. 

110-46. Regulations of institution not abrogated. 

110-47. Enticing a child from institution. 

110-48. Violation a misdemeanor. 

110-49. Permits and licenses must be had by in- 
stitutions caring for children. 


authority of parent or 


Art. 4. Placing or Adoption of Juvenile De- 
linquents or Dependents. 


110-50. Bringing child into State for adoption 
without consent of State Board of Char- 
ities and Public Welfare. 

110-51. Bond required. 

110-52. Consent of board before sending child out 
of State. 

110-53. Consent of board where parents of child. 
have not established legal settlement. 

110-54. [Repealed.] 

110-55. Violation of article a misdemeanor. 

110-56. Definitions. 


or periodicals subject to the provisions of § 110-8 
relating to employment of minors in street trades. 
and to such rules and regulations as may be pro- 
vided under § 95-11. Nothing in this article shall 
be construed to apply to the employment of a mi- 
nor engaged in domestic or farm work performed 
under the direction or authority of the minor’s. 
parent or guardian, (1937, c. 317) s. 1:) 

Editor’s Note.—The cases cited below were decided under 
the former law. 

Employment before 1903 Act.—As to employment of chil- 
dren before the child labor act of 1903, and the liability for 


damages resulting therefrom, see Ward v. Allen, 126 N. C. 
948, 36 S. E. 194; Fitzgerald v. Furniture Co., 131 N. C. 636, 
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645, 42 S. E. 946; Hendrix v. Cotton Mills, 138 N. C. 
170, 50 S. E. 561. 

Employment Since the 1903 Act.—As to employment of 
children since the child labor act of 1903, see Rolin v. To- 
bacco Co., 141 N. C. 300, 310, 53 S. E. 891; Leathers v. To- 
bacco Co., 144 N. C. 330, 342, 57 S. E. 11; Starnes v. Mfg. 
Cornt47 Ne Cy 5565619. oo. 025: 


Employment Since the 1907 Act.—As to employment of 
children since the child labor act of 1907, see McGowan y. 
Mfg. Co., 167 N. C. 192, 82 S. E. 1028; Evans v. Lumber 
Costigan C.23i7 193) Sani) 430! 


Effect of Decisions on Acts of 1903 and 1907. 

1. The statute is constitutional. 

2. It applies to employment of factories and manufacturing 
establishments, and to no other. 

3. The employment of a child under twelve years of age 
in a factory or manufacturing establishment is negligence 
per se. 

4. Such negligence is proximate, if the child is injured as 
the result of his employment. 

5. There is no assumption of risk by the child. 

6. The negligence of the parent, if any, in permitting the 
employment, cannot be imputed to the child. 

7. In addition to the usual presumption against contribu- 
tory negligence, there is a presumption that the child has 
not the capacity to appreciate the danger of his employ- 
ment. 

8. This presumption may be rebutted. Pettit v. 
Coast Line R. Co., 156 N. C. 119, 127, 72 S. E. 195. 

Messenger or Delivery Service Included.—This  sec- 
tion does prohibit the employment of “any one under 14 
years of age’? in messenger or delivery service. Pettitt v. 
Atlantic Coast Line R. Co., 186 N. C. 9, 16, 118 S. E. 840. 

Does Not Apply to Volunteer Workman.—Where the 
plaintiff, a boy under fourteen, is a mere volunteer in- 
jured in the performance of a~simple and ordinary task, 
this section has no application. Reaves v. Catawba Mfg., 
StCye Cone CUO Nea Gs 520, 1/4002 By. ATS. 


§ 110-2. Hours of labor.—No minor under 
sixteen years of age shall be employed, permitted 
or allowed to work in, about or in connection with 
any gainful occupation more than six consecutive 
days in any one week, or more than forty hours in 
any one week, or more than eight hours in any 
one day, nor shall any minor under sixteen years 
of age be so employed, permitted or allowed to 
work before seven o'clock in the morning or after 
six o’clock in the evening of any day. No minor 
over sixteen years of age and under eighteen years 
of age shall be employed, permitted or allowed to 
work in or about or in connection with any gain- 
ful occupation for more than six consecutive days 
in any one week, or more than forty-eight hours 
in any one week, or more than nine hours in any 
one day, nor shall any minor between sixteen and 
eighteen years of age be so employed, permitted or 
allowed to work before six o’clock in the morn- 
ing or after twelve o’clock midnight of any day, 
except boys between the ages of sixteen and eight- 
een may be permitted to work until one o’clock in 
the morning as messengers where the offices of 
the company for which they work do not close 
before that hour: Provided, that no girl between 
sixteen and eighteen years of age shall be so em- 
ployed, permitted, or allowed to work before six 
o’clock in the morning or after nine o’clock in the 
evening of any day; and Provided further, that 
boys twelve years of age and over, employed in 
the sale or distribution of newspapers, magazines 
or periodicals outside school hours shall be sub- 
ject to the provisions of § 110-8 relating to em- 
ployment of minors in street trades, and to such 
rules and regulations as may be provided under § 
95-11: Provided further, that minors under eight- 
een years of age may be employed in a concert 
or a theatrical performance, under such rules and 
regulations as the state commissioner of labor 
may prescribe, up to twelve o’clock midnight; and 


169, 


Atlantic 
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provided further, that telegraph messenger boys 
in towns where a full-time service is not main- 
tained on Sundays may work seven days per 
week, but not for more than two hours on Sun- 
day. The combined hours of work and hours in 
school of children under sixteen employed outside 
school hours shall not exceed a total of eight per 
day. (1937, c. 317, s. 2.) 

Violation of Section Must Be Shown to Be Proximate 
Cause of Injury.—In order to make an employer liable in 
damages for an injury sustained by an employee between 
14 and 16 years of age being required to work more than 
8 hours a day in violation of this section, it must be shown 
that the violation of the statute was a proximate cause of 


injury complained of. Williamson y. Old Dominion Box 
Con me 2U SING) ee a00s gl Oe ok 305, 


§ 110-3. Lunch period—No minor under six- 
teen years of age shall be employed or permitted 
to work for more than five hours continuously 
without an interval of at least thirty minutes for 
a lunch period, and no period of less than thirty 
minutes shall be deemed to interrupt a con- 
tinuous period of work. (1937, c. 317, s. 3.) 


§ 110-4. Posting of hours. — Every employer 
shall post and keep conspicuously posted in the 
establishment wherein any minor under eighteen 
is employed, permitted, or allowed to work, a 
printed abstract of this article and a list of the oc- 
cupations prohibited to such minors, to be fur- 
nished by the state department of labor. (1937, 
(Ss BMS scene), 


§ 110-5. Time records.—Every employer shal! 
keep a time-book and/or record, which shall state 
the name of each minor employed, and which 
shall indicate the number of hours worked by 
said minor on each day of the week, and the 
amount of wages paid during each pay period. 
Such time record shall be kept on file for at least 
one year after the entry of the record, and shall 
be open to the inspection of the state department 
Ofslabora 4GL93 7% 0c. nol tp Sado) 


§ 110-6. Hazardous occupations prohibited for 
minors under sixteen—No minor under sixteen 
years of age shall be employed, permitted or al- 
lowed to work on or in connection with power- 
driven machinery. No minor under sixteen years 
of age shall be employed, permitted or allowed to 
work in or about or in connection with: Con- 
struction work of any kind, ship building, mines 
or quarries, stone cutting or polishing, the man- 
ufacture, transportation or use of explosives or 
highly inflammable substances, ore-reduction 
works, smelters, hot rolling mills, furnaces, found- 
ries, forging shops or any other place in which the 
heating, melting or heat treatment of metals is 
carried on; lumbering cr logging operations, saw 
or planing mills, pulp or paper mills, or in operat- 
ing or assisting in operating punch presses or 
stamping machines, if the clearance between the 
ram and the die or the stripper exceeds one-fourth 
inch; power-driven wood-working machinery, 
cutting machines having a guillotine action, open- 
ers, pickers, cards or lappers, power shears, ma- 
chinery having a heavy rolling or crush-action, 
corrugating, crimping, or embossing machines, 
meat grinding machines, dough brakes or mixing 
machines in bakeries or cracker making ma- 
chinery, grinding, abrasive, polishing or buffing 
machines: Provided, that apprentices operating 
under conditions of bona fide apprenticeship may 
grind their own tools; machinery used in the cold 
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rolling of heavy metal stock, metal plate bending 
machines, power-driven metal planing machines, 
circular saws, power-driven laundry or dry clean- 
ing machinery, oiling, cleaning or wiping ma- 
chinery or shafting or applying belts to pulleys; 
or in the operation or repair of elevators or other 
hoisting apparatus, or as drivers of trucks or other 
motor vehicles, or in the operation of any un- 
guarded machinery. (1937, c. 317, s. 6.) 


In or About or in Connection with Quarry.—In Camp- 
bell Contracting Co. v. Maryland Casualty Co., 21 Fed. 
(2d) 909, 910, it is said: ‘“‘We cannot agree with the con- 
tention that a boy operating a hoist, that by means of a 
cable pulls cars loaded with stone out of a quarry 150 
to 175 feet distant, and whose duty it was upon signal 
to have the whistle blown, warning of a blast, and whose 
further duty it was to warn passersby, was not work- 
ing ‘in or about or in connection with a quarry.’ ”’ 


§ 110-7. Hazardous occupations prohibited for 
minors under eighteen——No minor under the age 
of eighteen years shall be employed, permitted, 
or allowed to work at any processes where quartz 
or any other form of silicon dioxide or an asbestos 
silicate is present in powdered form, or at work 
involving exposure to lead or any of its com- 
pounds in any form, or at work involving expos- 
ure to benzol or any benzol compound which is 
volatile or which can penetrate the skin, or at 
work in spray painting, or in the handling of 
unsterilized hides or animal or human hair. Nor 
shall any minor under eighteen be employed or 
permitted to work in, about or in connection with 
any establishment where alcoholic liquors are 
distilled, rectified, compounded, brewed, manu- 
factured, bottled, sold, or dispensed, or in a pool 
or billiard room: Provided, however, that this sec- 
tion shall not prohibit a minor under the age of 
eighteen years from working in any establish- 
ment where beer is sold and not consumed on the 
premises, and to which has been issued only an 
“off premises” license for the sale of beer. Nor 
shall any girl under the age of eighteen years be 
employed, permitted or allowed to work as a 
messenger in the distribution or delivery of goods 
or messages for any person, firm or corporation 
engaged in the business of transmitting or deliver- 
ing goods or messages. 

Nor shall any minor under eighteen years of 
age be employed, permitted, or allowed to work 
in any place of employment, or at any occupation 
hazardous or injurious to the life, health, safety 
or welfare of such minor. It shall be the duty of 
the state department of. labor and the said state 
department of labor shall have power, jurisdiction, 
and authority, after due notice and after hearings 
duly held, to issue general or special orders, which 
shall have the force of law, prohibiting the em- 
ployment of such minors in any place of employ- 
ment or at any occupation hazardous or injurious 
to the life, health, safety or welfare of such 
AMIN OLS: « NCl93 7, aCas LicmGon (eee 9A SCAN 0p) 


Editor’s Note.—The 1943 amendment added the 
to the second sentence. 


proviso 


§ 110-8. Employment cf minors in street trades; 
sale or distribution of newspapers, etc. — No 
boy under fourteen years of age and no gir] 
under eighteen years of age shall distribute, sell. 
expose or offer for sale newspapers, magazines, 
periodicals, candies, drinks, peanuts, or other mer- 
chandise in any street or public place, or exercise 
the trade of bootblack in any street or public 
place. No boy under sixteen years of age shall 
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be employed or permitted or allowed to work at 
any of the trades or occupations mentioned in this 
section after seven p. m. or before 6 a. m., or un- 
less he has an employment certificate issued in 
accordance with § 110-9. The state commissioner 
of labor shall have authority to make, promulgate 
and enforce such rules and regulations as he may 
deem necessary for the enforcement of this sec- 
tion, not inconsistent with this article or existing 
law. 

Nothing in this section shall be construed to 
prevent male persons over fourteen years of age 
from distributing newspapers, magazines and pe- 
riodicals on fixed routes, seven days per week: 
Provided, that such persons shall not be em- 
ployed nor allowed to work after eight o’clock 
p. m. and before five o’clock a. m., and that the 
hours of work and the hours in schooi do not ex- 
ceed eight in any one day, except boys twelve 
years of age and over who have secured a cer- 
tificate from the department of labor for the sale 
or distribution of newspapers, magazines or pe- 
riodicals: Provided further, that such person 
shall not be permitted or allowed to work more 
than four hours per day nor more than twenty- 
four hours per week: Provided further, that 
nothing in this article shall be construed to pre- 
vent boys twelve years of age and over, upon se- 
curing a proper certificate from the department of 
labor, from being employed outside school hours 
in the sale or distribution of newspapers, maga- 
zines and periodicais (where not more than sey- 
enty-five customers are served in one day): Pro- 
vided, that such boys ghall not be employed be- 
tween the hours of seven o’clock p. m. and six 
o’clock a. m,, nor for more than ten hours in any 
Ones weeksumnal OSG: 3104 SS”) 


§ 110-9. Employment certificate required. 
Before any minor under eighteen years of age 
shall be employed, permitted or allowed to work 
in, about or in connection with any gainful oc- 
cupation, the person employing such minor shall 
procure and keep on file an employment certificate 
for such minor, issued as hereinafter prescribed. 
In case of a minor engaged in street trade where 
the relationship of employer and employee does 
not exist between such minor and the supplier 
of the merchandise which the minor sells, the 
parent or guardian of such minor shall be deemed 
the employer of such minor and shall procure 
and keep on file the employment certificate herein 
reqttired:) (1937! "Gc. S171 s.79.) 

Newsboy Not Employee.—A newsboy engaged in selling 
papers is not an employee of the newspaper within the 
meaning of that term as used in the workmen’s compensa- 
tion act, the newsboy not being on the newspaper’s pay- 
roll and being without authority to solicit subscriptions and 
being free to select his own methods of affecting sales, al- 
though some degree of supervision was exercised by the 


newspaper. Creswell v. Charlotte News Pub. Co., 204 N. 
C. 380, 168 S. E. 408. 


§ 110-10. Officers authorized to issue certifi- 
cates.—The employment certificate required by 
this article shall be issued only by county or city 
superintendents of public welfare in such form 
and under such conditions as may be prescribed 
by the state department of labor. (1937, c. 317, 
s10:) 


§ 110-11. Refusal and revocation of employ- 
ment certificate-—The person designated to issue 
employment certificates may refuse to grant such 
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certificate, or may revoke such certificate after 
issuance if, in his judgment, the best interests of 
the minor would be served by such refusal or 
revocation. Employer, parent or guardian of the 
minor whose employment certificate has been re- 
fused or revoked may appeal to the commissioner 
Ot labor G93 e, ca olg.os., 11.) 


§ 110-12. Method of issuing employment cer- 
tificates—The person designated to issue employ- 
ment certificates shall issue such certificates only 
upon the application in person of the minor desir- 
ing employment, and after having approved and 
filed the following papers: 


(1) A promise of employment signed by the 
prospective employer or by some one duly au- 
thorized by him, setting forth the specific nature 
of the occupation in which he intends to employ 
such minor, and the number of hours per day and 
days per week which said minor shall be em- 
ployed. 

(2) Evidence of age showing that minor is of 
the age required by this article, which evidence 
shall consist of one of the following proofs of age 
and shall be required in the order herein desig- 
nated, as follows: 

(a) A duly attested transcript of the birth cer- 
tificate filed according to law with a registrar of 
vital statistics, or other officer charged with the 
duty of recording births; or 

(b) A baptismal certificate or transcript of the 
record of baptism, duly certified, and showing the 
date and place of birth; or 

(c) Other documentary record of age (other 
than a school record or an affidavit of age) such 
as a Bible record, passport or transcript thereof, 
duly certified, or life insurance policy which shall 
appear to the satisfaction of the issuing officer to 
be good and sufficient evidence of age; or 

(d) In the case none of the aforesaid proofs of 
age shall be obtainable, and only in such case, the 
issuing officer may accept the signed statement of 
the physician authorized to make the physical ex- 
aminations required by this section, stating that, 
after examination, it is his opinion that the minor 
has attained the age required by law for the occu- 
pation in which he expects to engage. Such state- 
ment shall be accompanied by an affidavit, signed 
by the minor’s parents or guardian, certifying to 
the name, date and place of birth of the minor and 
that the proofs of age specified in the preceding 
sub-divisions of this section cannot be produced. 

(3) A statement of physical fitness, signed by a 
public health, public school or other physician as- 
signed to this duty by the issuing officer with the 
approval of the state department of labor, setting 
forth that such minor has been thoroughly ex- 
amined by such physician and that he is either 
physically fit to be employed in any legal occupa- 
tion, or that he is physically fit to be employed 
under certain limitations, specified in the state- 
ment. If the statement of physical fitness is 
limited, the employment certificate issued thereon 
shall state clearly the limitations upon its use, and 
shall be valid only when used under the limitations 
so stated. The minor shall not be charged a fee 
for such examination or statement of physical fit- 
ness. ‘The method of making such examinations 
shall be prescribed by the state department of 
labor. 
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(4) A school record signed by the principal of 
the school which the minor has last attended or 
by some one duly authorized by him, giving the 
full name, date of birth, grade last completed, and 
residence of the minor. 

The employment certificate shall be delivered to 
the prospective employer of the minor for whom 
the employment certificate is issued, and such cer- 
tificate shall be valid only for the employer named 
therein and for the occupation designated in the 
promise of employment. (1937, c. 317, s. 12.) 


Editor’s Note.—For decisions under former law, see Rolin 
v. Tobacco Co., 141 N. C. 300, 53 S. EB. 891; Williamson v. 
Old Dominion Box Co., 205 N. C. 350, 171 S. E. 335. 


§ 110-13. Employment certificate as evidence.— 
Said employment certificate duly issued shall be 
conclusive evidence of the age of the minor for 
whom issued in any proceeding involving the em- 
ployment of the minor under the child labor or 
workmen’s compensation law or any other labor 
law of the state, as to any act occurring subse- 
quent to its issuance. (1937, c. 317, s. 13.) 


§ 110-14. Regular and vacation employment 
certificates.—Employment certificates shall be of 
two kinds, regular certificates permitting employ: 
ment during school hours, and vacation certificates, 
permitting employment during the school vaca- 
tion and during the school term at such time as 
the public schools are not in session. (1937, c. 317, 
s. 14.) 


§ 110-15. Duties of employers in regard to 
employment certificates—Every employer receiv- 
ing an employment certificate shall, during the 
period of the minor’s employment, keep such cer- 
tificate on file at the place of employment and ac- 
cessible to any certificate-issuing officer, attend- 
ance officer, inspector, or other person authorized 
to enforce this article. The failure of any em- 
ployer to produce for inspection such employment 
certificate shall be prima facie evidence of the un- 
lawful employment of the minor. (1937, c. 317, 
Sal52) 


§ 110-16. Certificates of age. — Upon request, 
it shall be the duty of the officer authorized to is- 
sue employment certificates to issue to any person 
between the ages of eighteen and twenty-one de- 
siring to enter employment a certificate of age up- 
on presentation of the same proof of age as is re- 
quired for the issuance of employment certificates 
under this article, and such certificate duly issued 
shall be conclusive evidence of the age of the 
minor for whom issued in any proceeding in- 
volving the employment of the minor under the 
child labor or workmen’s compensation law or any 
other labor law of the state, as to any act occurring 
subsequent to its issuance. (1937, c. 317, s. 16.) 


§ 110-17. State supervision of the issuance of 
employment certificates.—The state department of 
labor shall prescribe such rules and regulations for 
the issuance of employment certificates and age 
certificates as will promote uniformity and effi- 
ciency in the administration of this article. It also 
shall supply to local issuing officers all blank 
forms to be used in connection with the issuance 
of such certificates. Duplicates of each employ- 
ment or age certificate shall be mailed by the is- 
suing officer to the state department of labor with- 
in one week after issuance. The state department 
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of labor may revoke any such certificate if in its 
judgment it was improperly issued or if the minor 
is illegally employed. If the certificate be revoked, 
the issuing officer and the employer shall be noti- 
fied of such action in writing, and such minor shall 
not thereafter be employed or permitted to work 
until a new certificate has been legally obtained. 
CLOS7 Aer Sle Soedits) 


.§ 110-18. Rules and _ regulations—The com- 
missioner of labor of North Carolina shall have 
the power to make such rules and regulations for 
enforcing and carrying out the provisions of this 
article as may be deemed necessary by said coni- 
missioner. (1937, c. 317, s. 18.) 


§ 110-19. Inspection and prosecutions.—It shall 
be the duty of the state department of labor and 
of the inspectors and agents of said state depart- 
ment of labor to enforce the provisions of this ar- 
ticle, to make complaints against persons violating 
its provisions, and to prosecute violations of the 
same. The said state department of labor, its in- 
spectors and agents shall have authority to enter 
and inspect at any time any place or establishment 
covered. by the article, and to have access to em- 
ployment certificates kept on file by the employer 
and such other records as may aid in the enforce- 
ment of this article. School attendance officers 
are likewise empowered to visit and inspect places 
where minors may be employed. 

Any person authorized to enforce this article 
may require an employer of a minor for whom an 
employment certificate is not on file to either fur- 
nish him within ten days the evidence required for 
an employment certificate showing that the minor 
is at least eighteen years of age, or to cease to em- 
ploy or permit or allow such minor to work. (1937, 
Caroline smal Os) 


§ 110-20. Penalties—Whoever employs or per- 
mits or allows any minor to be employed or to 
work in violation of this article, or of any order or 
ruling issued under the provisions of this article, 
or obstructs the state department of labor, its offi- 
cers or agents, or any other persons authorized to 
inspect places of employment under this article, 
and whoever having under his control or custody 
any minor, permits or allows him to be employed 
or to work in violation of this article, shall be 
euilty of a misdemeanor, and upon conviction shall 
be punished by a fine of not less than five dollars 
($5.00) nor more than fifty dollars ($50.00), or 
imprisonment for not more than thirty days, or 
both such fine and imprisonment. Each day dur- 
ing which any violation of this article continues 
after notice from the state department of labor to 
the proprietor, manager, or other officer of the 
partnership, firm or corporation, shall constitute a 
separate and distinct offense, and the employment 
of any minor in violation of the article shall, with 
respect to each minor so employed, constitute a 
separate and distinct offense. The penalties speci- 
fied in this article may be recovered by the state 
in an action for debt brought before any court of 
competent jurisdiction, or through criminal pro- 
ceedings, as may be deemed proper. (1987, c. 317, 
s. 20.) 

Art. 2. Juvenile Courts. 


§ 110-21. Exclusive original jurisdiction over 
children.—The superior courts shall have exclu- 
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sive original jurisdiction of any case of a child 
less than sixteen years of age residing in or being 
at the time within their respective districts: 

1. Who is delinquent or who violates any munic- 
ipal or state law or ordinance or who is truant, 
unruly, wayward, or misdirected, or who is diso- 
bedient to parents or beyond their control, or 
who is in danger of becoming so; or 

2. Who is neglected, or who engages in any 
occupation, calling, or exhibition, or is found in 
any place where a child is forbidden by law to be 
and for permitting which an adult may be pun- 
ished by law, or who is in such condition or sur- 
roundings or is under such improper or insuff- 
cient guardianship or control as to endanger the 
morals, health, or general welfare of such child; or 

3. Who is dependent upon public support or who 
is destitute, homeless, or abandoned, or whose 
custody is subject to controversy. 

When jurisdiction has been obtained in the case 
of any child, unless a court order shall be issued 
to the contrary, or unless the child be committed 
to an institution supported and controlled by the 
state, it shall continue for the purposes of this 
article during the minority of the child. The duty 
shall be constant upon the court to give each 
child subject to its jurisdiction such oversight 
and control in the premises as will conduce to 
the welfare of such child and to the best interest 
of the state, (1919: c. 97, 6.41--C.' &. 5039) 


Cross References.—As to domestic relations court, see .$§ 


7-101 et seq. As to jurisdiction over violations of motor 
vehicle laws by persons over fifteen years of age, see § 
20-219.1. 


Editor’s Note—-The Apprentice Law, Revisal, ch. 4, and 
the Juvenile Delinquent Law, Public Laws 1915, ch. 222, and 
all other laws inconsistent with this act are repealed and 
substituted by this article. 

Constitutionality.—This section and the section following 
in this article are held to be a constitutional and valid en- 
actment. State v. Burnett, 179 N. C. 735, 102 S. E 711; In 
re iCoston, 18/ieNa Ce 5096122) Si eha183, 

The statute creating juvenile courts in the several coun- 
ties of this state is valid, and the statute confers jurisdic- 
tion on the courts to place children under its jurisdiction in 
public and private institutions in proper instances. Winner 
v. Brice, 212 N. C. 294, 193 S. E. 400. 

Purpose. — This section does not deal with delinquent 
children as criminals, but as wards of the state, and un- 
dertakes to give the control and environment that may 
lead to their reformation and enable them to become law- 
abiding and useful citizens, and a support and not a hinder- 
ance to the commonwealth and the objection that the stat- 
ute ignores or unlawfully withholds the right to a trial by 
jury can not be sustained. State v. Burnett, 179 N. C. 
Pr MIE oy! dee, AvAlile 

Sections Interdependent.—The child’s welfare act, Public 
Laws of 1919, ch, 97, and this and the following sections 
thereof, establishing the juvenile courts were enacted as a 
whole, and the sections are interrelated and interdependent, 
and the intent thereof is so to be interpreted. State v. 
Ferguson, 191 N. C. 668, 132 S. E. 644. 

Repeal of Ch. 122, Laws of 1915.—This section and the tol- 
lowing section of this article establishing a juvenile court, 
repeal ch. 122, Laws of 1915, and State v. Newell, 172 N. 
C. 933, 90 S. E. 594, has no application. State v. Burnett, 
179 NS C735, 102 one tue oA 

Capability of Committing Crimes—Duration of Jurisdic- 
tion.— Where the jurisdiction of the juvenile court has once 
attached it remains during the minority of the youthful of- 
fender, for the purpose of. his correction and reformation. 
State v. Coble, 181 N. C. 554, 107 S. E. 132; In re Coston, 
187° Nei'Cee 509.9122 as gt 2 83> 

Exclusive Criminal Jurisdiction——The juvenile court, as 
a separate part of the Superior Court, is given by this sec- 
tion, among other things, the sole power to investigate 
charges of misdemeanors, and of felonies with punishment 
not exceeding a ten-year imprisonment, made against chil- 
dren between the ages of fourteen and sixteen years at the 
time of the offense committed, and excludes the jurisdic- 
tion of the justice of the peace to bind them over to the 
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Superior Court in such instances. State v. Coble, 191 N. 
Go/554) 2107. S= E132. 

This section gives exclusive original jurisdiction to the 
Superior Court where the custody of a child less than six- 
teen years of age is in question and establishes the juve- 
nile courts as separate, though not necessarily independ- 
ent, part of the Superior Courts for the administration of 
the act, and makes the clerks of the Superior Courts judge 
of the juvenile courts. In re Hamilton, 182 N. C. 44, 108 S. 
1D BEY 

Allegations Showing Jurisdiction.—Allegations of a _ peti- 
tion, admitted by demurrer, that the children in question 
were each under sixteen years of age, resided in the county, 
and were subject to such conditions and improper guardian- 
ship and control as to endanger their morals, health, and 
welfare, and that petitioner was entitled to their custody as 
their guardian under a deed executed by their father, for 
the purpose of placing them in a private institution in ac- 
cordance with the wishes of their father, are sufficient to 
show exclusive original jurisdiction of the children, for the 
purposes of the statute, in the juvenile court of the county. 
Winner v. Brice, 212 N. C. 294, 193 S. E. 400. 

Same—Assault with Deadly Weapon.—The juvenile court 
has exclusive jurisdiction over investigation of a charge of 
an assault with a deadly weapon, inflicting a serious injury, 
made by a child within sixteen years of age, and where a 
justice of the peace has assumed jurisdiction and bound the 
defendant over to the Superior Court, the case will, on mo- 
tion, be removed to the juvenile Court, to be proceeded 
with as the statute directs, though at the latter date the 
offender’s age may be more than sixteen years. State v. 
Coble, 181 N. C. 554, 107 S. E. 132. 

Resume of Result.—By this section and the following sec- 
tion of this article in case of children under the age of six- 
teen years charged with being delinquent by reason of the 
violation of the criminal laws of the state, it is provided 
and intended to be provided in effect: (a) That children 
under fourteen years of age are no longer indictable as crimi- 
nals, but must be dealt with as wards of the state, to be cared 
for, controlled and disciplined with a view to their reformation. 
(b) That in case of children between fourteen and sixteen years 
of age, and as to felonies, whenever the punishment can not 
exceed ten years, they may if the instance requires it, be 
bound over to the Superior Court to be prosecuted under 
the criminal law appertaining to the charge. (c) That in 
case of children from fourteen to sixteen years of age as to 
felonies, whenever the punishment is ten years and over 
they are amenable to prosecution for crime as in case of 
adults. 2 -otate eva) burnett, 179) Ni 'C.°735,' 102" S: “Rie 71 

Where the father of a minor child brings a writ of habeas 
corpus in the Superior Court for the custody of the child, the 
respondent being the maternal grandmother of the child in 
whose care the child was left by its mother, the Superior 
Court has original jurisdiction, and the respondent’s motion 
to transfer the hearing from the Superior Court to the ju- 
venile court is properly overruled. In re Ten Hoopen, 202 
INES Gar22s,n 16200; ui. O19: 

Not Amendment to Adoption Law.—The Juvenile Court 
Act was in no respect an amendment to the former Adop- 
tion Law, and did not affect the procedure therein prescribed 
for the adoption of minors. Ward v. Howard, 217 N. C. 
20U avers. er (2d)! 625. 

Applied in McEachern vy. McEachern, 210 N. C. 98, 185 
S. E. 684. ; 


§ 110-22. Juvenile courts created; part of supe- 
rior court; joint county and city courts. — There 
shall be established in each county of the state a 
separate part of the superior court of the district 
for the hearing of cases coming within the provi- 
sions of this article. Such part of the superior 
court shall be called the juvenile court of 
county. 

The clerk of the superior court of each county 
in the state shall act as judge of the juvenile 
court in the hearing of ‘cases coming within the 
provisions of this article, in which cases the child 
or children concerned therein reside in or are at 
the time within such county. Proceedings in such 
cases may be initiated before such judge, and 
ir hearing such cases such judge shall com- 
ply with all the requirements and conform to 
the procedure provided in this article: Provided, 
that in counties, where the county seat is a city 
containing twenty-five thousand inhabitants, or 
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more, the board of commissioners of such counties 
shall have the right in their discretion to codperate 
with the governing body of such city in the elec- 
tion of a judge of a juvenile court provided for in 
§ 110-44, which judge when so elected shall 
perform all the duties, and possess all the powers 
and jurisdiction conferred by this article upon the 
clerk of superior court, as well as that conferred 
upon the judge of the juvenile court of such cities 
by this article; such judge to be so elected by the 
joint action of the governing bodies of such city 
and county shall hold office for the term of one 
year, and until his successor shall be duly elected, 
and the county availing itself of the provisions of 
this section shall pay said judge for services ren- 
dered the county (outside of city) such sum as 
the county commissioners of said county shall 
deem just and proper. (1919, c. 97, s. 2; Ex. 
Sess. 1920, c. 85; C. S. 5040.) 


Local Modification.—Buncombe: 1935, c. 220; 1941, c. 208, 
s. 3; Forsyth: 1935, c. 385; 1941, c. 110; Mecklenburg: 
19375) CaZode. 

Editor’s Note.—The provisional clause, in the second par- 
agraph under this section, with regard to the election of 
a juvenile court judge in a city containing twenty-five 
thousand inhabitants, or more, is new with Public Laws, 
Ex. Sess. 1920, ch. 85. 


§ 110-23. Definitions of terms. — The term 
“court” when used in this article without modifi- 
cation shall refer to the juvenile courts to be es- 
tablished as herein provided. The term “judge” 
when used in this article shall refer to the clerk 
of the superior court acting as judge of the juv- 
enile court, or to the judge of the joint city and 
county juvenile court elected as provided in § 110- 
22. The term “child” shall mean any minor less 
than sixteen years of age. The term “adult” shall 
mean any person sixteen years of age or over. 
(1919, c. 97, s. 3; C. S. 5041.) 

The Word “Child.”—The provision of sec. 3, ch. 97, Pub- 
lic Laws 1919, that the meaning of the word “child” shalt 
be one “less than eighteen years of age,’ and the term 
“adult”? shall mean any person eighteen years old or over, 
intended, from the interpretation of the entire chapter, that 
to come within the provision of the act the child should be 
a minor under the age of sixteen years. The discrepancy 
is cured by the enactment of this section in its present form 


in the Consolidated Statutes of 1919. State v. Coble, 181 N. 
Gr9554, 9107 'S.4 Fa 132) 


§ 110-24. Sessions of court; records; general 
provisions.—Sessions of the court shall be held at 
such times and in such places within the county 
as the judge shall from time to time determine. 
In the hearing of any case coming within the pro- 
visions of this article the general public may be 
excluded and only such persons admitted thereto 
as have a direct interest in the case. Sessions ot 
the court shall not be held in conjunction with 
any other business of the superior court, and 
children’s cases shall not be heard at the same 
time as those against adults. 

The court shall maintain a full and complete 
record of all cases brought before it, to be known 
as the juvenile record. All records may be with- 
held from indiscriminate public inspection in the 
discretion of the judge of the court, but such rec- 
ord shall be open to inspection by the parents, 
guardians, or other authorized representatives of 
the child concerned. No adjudication under the 
provisions of this article shall operate as a dis- 
qualification of any child for any public office, 
and no child shall be denominated a criminal by 
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reason of such adjudication, nor shall such ad- 
judication be denominated a conviction. 

This article shall be construed liberally and as 
remedial in character. The powers hereby con- 
ferred are intended to be general and for the pur- 
pose of effecting the beneficial purposes herein 
set forth. It is the intention of this article 
that in all proceedings under its provisions the 
court shall proceed upon the theory that a child 
under its jurisdiction is the ward of the state and 
is subject to the discipline and entitled to the pro- 
tection which the court should give such child 
under the circumstances disclosed in the case. 
C1919) Nor OWas a4 Cans 04e5) 


3 110-25. Petition to bring child before court.— 
Any person having knowledge or information that 
a child is within the provisions of this article and 
subject to the jurisdiction of the court, may file 
with the court a petition verified by affidavit, 
stating the alleged facts which bring such child 
within such provisions. The petition shall set 
forth the name and residence of the child and of 
the parents, or the name and residence of the 
person having the guardianship, custody, or su- 
pervision of such child, if the same be known or 
ascertained by the petitioner, or the petition shall 
state that they are unknown, if that be the fact. 
(1919, c. 97, s. 5; C. S. 5043.) 


§ 110-26. Issuance of summons; traveling ex- 
penses allowed.—Upon the filing of the petition or 
upon the taking of a child into custody, the court 
may forthwith, or after an investigation by a pro- 
bation officer or other person, cause to be issued 
a summons signed by the judge or the clerk of 
the court directed to the child, unless such child 
has been taken into custody, and to the parent, 
or, in case there is no parent, to the person hav- 
ing the guardianship, custody, or supervision of 
the child, or the person with whom the child may 
be, requiring them to appear with the child at 
the place and time stated in the summons to show 
cause why the child should not be dealt with ac- 
cording to the provisions of this article. 

The judge may in his discretion authorize the 
payment of necessary traveling expenses incurred 
by any witness or person summoned or other- 
wise required to appear at the hearing of any 
case coming within the provisions of this article. 
Such expenses shall be a charge upon the county 
in which the petition is filed. (1919, c. 97, s. 6; 
1939, c. 50; C. S. 5044.) 


Editor’s Note.—The 1939 amendment struck out of the 
last sentence the words ‘“‘when approved by the judge of 
‘tthe superior court.” 


§ 110-27. Custody of child may be immediate; 
release; bail.—If it appears from the petition that 
the child is embraced within subdivision one of 
the first section of this article, or is in such con- 
dition or surroundings that the welfare of the child 
requires that its custody be immediately assumed, 
the court may endorse or cause to be endorsed up- 
on the summons a direction that the officer serv- 
ing the same shall at once take such child into his 
custody. 

In the case of any child who has been taken 
into custody or pending the final disposition of 
any case, the child may be released in the custody 
of a parent or other person having charge of the 
child or in the custody of a probation officer or 
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other person appointed by the court, to be brought 
before the court at the time designated. Any 
child embraced in this article may be admitted to 
bail as provided by law. When not released as 
herein provided, such child, pending the hearing 
of the case, shall be detained in such place of de- 
tention as hereinafter provided for. (1919, c. 97, 
s. 7; C. S. 5045.) 


§ 110-28. Service of summons.—Service of sum- 
mons shall be made personally by reading to and 
leaving with the persons summoned a true copy 
thereof: Provided, that if the court is satisfied that 
reasonable but unsuccessful effort has been made 
to serve the summons personally upon any of 
the parties named therein, or if it shall appear to 
the satisfaction of the court that it is impractica- 
ble to serve a summons personally upon any of 
them, the court may make an order providing for 
service of the summons by registered mail or by 
publication or otherwise in such manner as the 
judge shall determine. It shall be sufficient to 
confer jurisdiction if service is effected at any 
time before the time fixed in the summons for the 
return thereof; but the court, if requested by the 
child or a parent, or, in case there is no parent, 
by the person having the guardianship, custody 
or supervision of the child, shall not proceed with 
the hearing earlier than three days after the serv- 
ice. Failure to serve a summons upon any per- 
son other than said child shall not impair the ju- 
risdiction of the court to proceed in cases arising 
under subdivision one of the first section of this 
article, provided that for good cause shown the 
court shall have made an order dispensing with 
such service. 

If the person summoned as herein provided 
shall fail without reasonable cause to appear and 
abide the order of the court or bring the child, 
he may be proceeded against as for contempt of 
court. In case the summons cannot be served or 
the party served fails to obey the same, and in 
any case when it shall be made to appear to the 
court that such summons will be ineffectual, or 
that the welfare of the child requires that he shall 
be brought forthwith into the custody of the 
court, a warrant may be issued on the order of the 
court either against the parent or guardian or 
other person having custody of the child or with 
whom the child may be, or against the child him- 
self. 

The sheriff or other lawful officer of the county 
in which the action is taken shall serve all papers 
as directed by the court, but the papers may be 
served by any person delegated by the court for 
thatepunposeasn(l Olan oO austas sa Can Ssn 040m) 


When Summons to Parents Unnecessary.—Where the juve- 
nile court has examined into the condition of a child and 
has adjudged that the child is of wandering or dissolute 
parents, and living with its poor and dependent grand- 
parents, who had acquiesced in the investigation and its 
results, it is unnecessary to the valid adjudication fixing 
the child as a ward of the State and taking its custody ac- 
cordingly, that the parents should have been notified to 
be present at the investigation, though such course is to be 
commended when the child is living with its parents or under 
their control, or they are living at the time within the ju- 
risdiction of the court. In re Coston, 187 N. C. 509, 122 S. 
E. 183. 


§ 110-29. Hearing; disposition of child. — Upon 
the return of the summons or other process or 
after any child has been taken into custody, at 
the time set for the hearing, the court shall pro- 
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ceed to hear and determine the case in a sum- 
mary manner. The court may adjourn the hear- 
ing from time to time and inquire into the habits, 
surroundings, condition and tendencies of the 
child so as to enable the court to render such 
order or judgment as shall best conserve the 
welfare of the child and carry out the objects of 
this article. In all cases the nature of the pro- 
ceedings shall be explained to the child and to 
the parents or the guardian or person having the 
custody or the supervision of the child. At any 
stage of the case the court may, in its discretion, 
appoint any suitable person to be the guardian 
ad litem of the child for the purposes of the pro- 
ceeding. 

The court, if satisfied that the child is in need 
of the care, protection or discipline of the state, 
may so adjudicate, and may find the child to be 
delinquent, neglected, or in need of more suit- 
able guardianship. Thereupon the court may— 


1. Place the child on probation subject to the 
conditions provided hereinafter; or 

2. Commit the child to the custody of a rela- 
tive or other fit person of good moral character, 
subject, in the discretion of the court, to the su- 
pervision of a probation officer and the further 
orders of the court; or 

3. Commit the child to the custody of the state 
board of charities and public welfare, to be placed 
by such board in a suitable institution, society or 
association as described in subsection four of 
this section, or in a suitable family home and su- 
pervised therein; or 

4. Commit the child to a suitable institution 
maintained by the state or any subdivision there- 
of, or to any suitable private institution, society 
or association incorporated under the laws of the 
state and approved by the state board of charities 
and public welfare authorized to care for chil- 
dren, or to place them in suitable family homes; 
or 

5. Render such further judgment or make such 
further order of commitment as the court may 
be authorized by law to make in any given case. 

6. If a child of fourteen years of age be charged 
with a felony for which the punishment as now 
fixed by law cannot be more than ten years in 
prison his case shall be investigated by the pro- 
bation officer and the judge of the juvenile court 
as provided for in this article, unless it appears to 
the judge of the juvenile court that the case 
should be brought to the attention of the judge 
of the superior court, in which case the chila 
shall be held in custody or bound to the next 
term of th: superior court as now provided by 
law. (1919, c. 97, s. 9; 1929, c. 84; C. S. 5047.) 


Cross Reference.—As to authority of courts to commit of- 
fenders to reformatory, see § 134-10. 

Editor’s Note.—The amendment of 1929 added the words 
“in a suitable institution, society or association as de- 
scribed in subsection 4 of this section’? which appears in 
subsection 3. 

Jurisdiction in Felonies.—And, in reference to the dispo- 
sition of children charged as delinquents by reason of hav- 
ing violated a state or municipal law, and that alone, it is 
provided in § 110-29 that a child of 14 years, charged with 
a felony in which the punishment, as now fixed by law, 
cannot exceed 10 years, the judge of the juvenile court may, 
if the case be of a nature to require it, bind such child 
over to the next term of the superior court, it being the 
clear and necessary inference that, as to children of 14 
years and upward, and in case of felonies when the pun- 
ishment may exceed 10 years, the juvenile department of 


CH. 110. CHILD WELFARE 


§ 110-30 


the superior court is without jurisdiction of the offense. 
As to children of 14 years and over, and in case of felonies 
in which the punishment may be more than 10 years, they 
shall, in all instances, be subject to prosecution for crime 
as in case of adults. State v. Burnett, 179 N. C. 735, 102 
Se yer lke 

Legislation Justified —The Legislature has 
and arbitrary power over minors in respect to detaining 
them in reformatories, and enactments relating thereto 
are justified only upon the idea that the child is without 
parental care, and that his environments are such that he 
may reach manhood without restraint or training under 
corrupting influences, unless the State, as parens patriae, 
performs the duty which devolves primarily upon the 
parent. In re Watson, 157 N. C. 340, 72 S. E. 1049. 

Trial by Jury.—The constitutional right of trial by jury 
does not extend to an investigation into the status and needs 
of a child upon the question as to whether he should be sent 
to a reformatory for his own good as well as the good of the 
community in the interest of good citizenship, nor does the 
restraint therein put upon the child amount to a depriva- 
tion of his liberty without due process of law, nor is it a 
punishment for crime. In re Watson, 157 N. C. 340, 72 S. 
E. 1049. 

Habeas Corpus.—When a child is placed and detained in 
a reformatory under order of court, without notice to the 
parent or giving him an opportunity to be heard, the parent 
may have the legality of the detention inquired into upon 
his petition for a writ of habeas corpus. In re Watson, 157 
Nae Gy 3405" (284S2) Be 1049. 

Sentence—Order of Detention Only.—An act creating a 
reformatory is ‘‘for the training and moral development of 
the criminally delinquent children of the State,” and in its 
general scheme and purposes is for the benefit of a child 
therein detained. Hence, the provisions in the act that the 
child committed thereto must be ‘‘convicted’? and “sen- 
tenced’’ by the court, does not mean that detention therein 
is an imprisonment as a punishment for a crime, but that 
the ‘‘conviction” is merely evidence that the child needs the 
care and nurture of the State, and that the sentence is an 
order of detention. In re Watson, 157 N. C. 340, 72 S. E. 
1049. 

The juvenile court had no power to place a child anywhere 
for adoption, and when it ordered a child committed to an 
asylum upon its finding that the child was a neglected child, 
the further provision of the order that the asylum should 
have power to place the child in a home for adoption is 
void. Ward v. Howard, 217 N. C. 201, 7 S. E. (2d) 625. 

Applied in Winner v. Brice, 212 N. C. 294, 193 S. FE. 400. 


§ 110-30. Child to be kept apart from adult 
criminals; detention homes.— No child coming 
within the provisions of this article shall be placed 
in any penal institution, jail, lockup, or other place 
where such child can come in contact at any time 
or in any manner with any adult convicted of 
crime and committed or under arrest and charged 
with crime. Provisions shall be made for the tem- 
porary detention of such children in a detention 
home to be conducted as an agency of the court 
for the purposes of this article, or the judge may 
arrange for the boarding of such children tempora- 
rily in a private home or homes in the custody of 
some fit person or persons subject to the supervi- 
sion of the court, or the judge may arrange with 
any incorporated institution, society or association 
maintaining a suitable place of detention for chil- 
dren for the use thereof as a temporary deten- 
tion home. 

In case a detention home is established as an 
agency of the court it shall be furnished and car- 
ried on as far as possible as a family home in 
charge of a superintendent or matron who shall 
reside therein. "The judge of the juvenile court 
may, with the approval of the state board of 
charities and public welfare, appoint a matron or 
superintendent or both and other necessary em- 
ployees for stich home in the same manner as 
probation officers are appointed under this article, 
their salaries to be fixed and paid in the same 
manner as the salaries of probation officers. The 
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necessary expense incurred in maintaining such 
detention home shall be a public charge. 

In case the judge shall arrange for the boarding 
of children temporarily detained in private homes, 
a reasonable sum for the board of such children 
while temporarily detained in such homes shall 
be paid by the county in which such child shall 
reside or may be found. 

In case the judge shall arrange with any in- 
corporated institution, society or association, for 
the use of a detention home maintained by such 
institution, society or association, he shall enter 
an order which shall be effectual for that purpose 
and a reasonable sum shall be appropriated by the 
county commissioners for the compensation of 
such institution, society or association for the 
care of children residing or found within the 
county who may be detained therein. (1919, c. 97, 
Seow Cars o0 28.) 


§ 110-31. Probation officers; appointment and 
discharge; compensation.—The judge of the juve- 
nile court in each county shall appoint one or more 
suitable persons as probation officers who shall 
serve under his direction. The appointment of 
such probation officers shall be approved by the 
state board of charities and public welfare. 

The county superintendent of public welfare 
shall be the chief probation officer of every ju- 
venile court in his county and shall have super- 
vision over the work of any additional probation 
officer which may be appointed. 

The judge appointing any probation officer may 
discharge such officer for cause after serving such 
officer with a written notice, but no probation 
officer shall be discharged without the approval 
of the state board of charities and public welfare. 

The judge appointing any probation officer may 
in his discretion determine that a suitable salary 
be paid and may, with the approval of the judge 
of the superior court, fix the amount thereof. 
Such salary so determined and so approved shall 
be paid by the board of county commissioners; 
but no person shall be paid a salary as probation 
officer without a certificate of qualification from 
the state board of charities and public welfare. 

The state board of charities and public welfare 
shall establish rules and regulations pursuant to 
which appointments under this article shall be 
made, to the end that such appointments shall be 
based upon merit only. 

The appointment of a probation officer shall 
be in writing and one copy of the order of ap- 
pointment shall be delivered to the officer so ap- 
pointed and another filed in the office of the state 
board of charities and public welfare. (1919, c. 
97, 5.) 1239Co 85049.) 


§ 110-32. Probation; conditions; revocation. —- 
When the court places any child or adult on pro- 


bation as provided in this article it shall deter-, 


mine the conditions of probation, which may be 
modified by the court at any time. A child shall 
remain on probation for such period as the court 
shall determine during the minority of such child. 
An adult shall remain on probation for such pe- 
riod as the court shall determine, not to exceed 
five years. The conditions of probation shall be 
such as the court shall prescribe, and may include 
among other conditions any or several of the 
following: That the probationer shall indulge in 
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no unlawful or injurious habits; shall avoid places 
or persons of disreputable or harmful character; 
shall report to the probation officer as directed by 
the court or probation officers; shall permit the 
probation officer to visit him in a reasonable man- 
ner at his place of abode or elsewhere; shall an- 
swer any reasonable inquiries on the part of the 
probation officer concerning his conduct or con- 
dition; shall, if a child of compulsory school age, 
attend school regularly; shall, if an adult or a 
child who does not attend school, work faithfully 
at suitable employment; shall remain or reside 
within a specified place or locality; shall pay a 
fine in one or several sums; shall make restitu- 
tion or reparation to the aggrieved parties for 
actual damages or losses caused by an offense 
upon such conditions as the court shall determine; 
and shall make payment for the support of any 
lawful dependents as required by the court. 


Any person on probation may at any time be 
required to appear before the court, and in case 
of his failure to do so when properly notified by 
the probation officer, the court may issue a war- 
rant for his arrest. In the case of a child on pro- 
bation, if the court believes that the welfare of 
such child will thereby be promoted, the proba- 
tion may be revoked at any time and the court 
may make such other disposition of the child as 
it might have made at the time the child was 
placed on probation. An adult on probation who 
violates any of the conditions thereof may be 
arrested upon a warrant issued by the court and 
the court may impose any penalties which it 
might have imposed at the time the defendant 
was placed on probation. (1919, c. 97, s: 12; C. S. 
5050.) 


§ 110-33. Duties and powers of probation offi- 
cers.—It shall be the duty of a probation officer to 
make such investigations before, during or after 
the trial or hearing of any case coming before the 
court as the court shall direct, and to report. 
thereon in writing. The probation officer shall 
take charge of any child before or after the trial 
or hearing when so directed by the court. The 
probation officer shall furnish to each person re- 
leased on probation under his supervision a writ- 
ten statement of the conditions of probation and 
shall instruct the probationer and other persons 
responsible for the welfare of the probationer re- 
garding same, and shall enforce all the conditions 
of probation. Such officer shall keep informed 
concerning the conduct and condition of each per- 
son on probation under his supervision by visiting, 
requiring of reports, and in other ways, and shall 
report upon the progress of each case under his 
supervision at least monthly to the court. Such 
officer shall use all suitable methods not inconsist- 
ent with the conditions imposed by the court to 
aid and encourage persons on probation and to 
bring about improvement in their conduct and 
condition. Such officer shall keep detailed rec- 
ord of his work. He shall keep accurate and 
complete accounts of all moneys collected from 
persons under his supervision; he shall give re- 
ceipts therefor and shall make at least monthly 
returns thereof; such officer shall make such re- 
port to the state board of charities and public wel- 
fare as it may from time to time require, and shall 
perform such other duties as the court under 
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whose direction such officer is serving shall di- 
rect. Every probation officer shall have all the 
powers of a peace officer within the jurisdiction 
of the court which he serves. With the approval 
or under the direction of the judge of the court 
in which a probation officer is serving, such officer 
is authorized and empowered to act as probation 
officer over any person on probation transferred 
to his supervision from any other court and may 
act as parole officer over any person released 
from a correctional institution when requested to 
do so by the authorities thereof and when au- 
thorized so to act by the judge of the court in 
which such probation officer is serving. (1919, c. 
Oise s sy Ci on505 1%) 


§ 110-34. Support of child committed to custo- 
dial agency.—Whenever any child is committed 
by the court to the custody of an institution, asso- 
ciation, society or person other than its parent or 
guardian, compensation for the care of such child, 
when approved by the order of the court, shail be 
a charge upon the county, but the court may at 
the issuance and service of an order to show 
cause on the parent or other person having the 
duty under the law to support such child adjudge 
that such parent or other person shall pay in such 
manner as the court may direct such sum as will 
cover in whole or in part the support of such 
child, and wilful failure to pay such sum may be 
punished as a contempt of court. (1919, c. 9%, 
Sula Snib052) 


§ 110-35. Selection of custodial agency. — In 
committing any child to any institution or other 
custodial agency other than one supported and 
controlled by the state or in placing the child un- 
der any guardianship other than that of its natural 
guardians, the court shall as far as practicable 
select as the custodial agency an institution, so- 
ciety or association governed by persons of like 
religious faith as the parents of such child or an 
individual holding the same religious belief. (1919, 
c. 97, s. 15; C. S. 5053.) 

§ 110-36. Modification of judgment; return of 
child to parents—Any order or judgment made 
by the court in the case of any child shall be sub- 
ject to such modification from time to time as the 
court may consider to be for the welfare of such 
child, except that a child committed to an institu- 
tion supported and controlled by the state may 
be released or discharged only by the governing 
board or officer of such institution. 

Any parent or guardian, or, if there be no par- 
ent or guardian, the next friend of any child who 
has been or shall hereafter be committed by the 
court to the custody of an institution other than 
an institution supported and controlled by the 
state, or to the custody of any association, society 
or person, may at any time file with the court a 
petition verified by affidavit setting forth under 
what conditions such child is living, and that ap- 
plication for the release of the child has been 
made to and denied by such institution, assecia- 
tion, society or person, or that the said institution, 
association, society or person has failed to act up- 
on such application within a reasonable time. A 
copy of such petition shall at once be served by 
the court upon such institution, association, so- 
ciety or person, whose duty it shall be to file a re- 
ply to the same within five days. If, upon exami- 
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jation of the petition and reply, the court is of the 
opinion that an investigation should be had, it 
may, upon due notice to all concerned, proceed to 
hear the facts and determine the question at issue, 
and may return such child to the custody of its 
parents or guardian or direct such institution, as- 
sociation, society or person to make such other atr- 
rangements for the child’s care and welfare as the 
circumstances of the case may require. 

Any child while under the jurisdiction of the 
court shall be subject to the visitation of the pro- 
bation officer or other agent of the court author- 
izedatOpVvisiteSuche child.— (LOLI mc. 9% Soil6s1C,, §. 
5054.) 

Cross Reference.—As to appeals, see § 110-40. 

Rights of Parents.—Parents, guardian, etc., must be noti- 
fined and given an opportunity to be heard in proceedings in 
the juvenile courts under this section, with the right to re- 
view in the Superior Court upon adverse judgment; and if 
the child is taken over by the state, they are allowed, on 
proper application at any time, to have their child brought 
before the court, its condition inquired into and further 
orders made concerning it except where committed to a 
state institution and then they may apply directly to the 
Superior Court, thus giving full consideration to the family 
relation and parental rights. State v. Burnett, 179 N. C. 
739,402) 94 Be 711. 

Same—Child in State Institution—The exception in this 
section, that a case may not be investigated on the petition 
of the parent, etc., when the child is committed to the 
custody of an institution controlled by the state, applies to 
the action of the juvenile court, and does not limit the Su- 
perior Court in its general jurisdiction over matters of law 
and equity, in making upon proper application and appropri- 
ate writs, inquiry and investigation into the status and con- 
dition of children disposed of under the statute, or in ren- 
dering such orders and decrees therein as the rights and 


justice of the case or the welfare of the child may require. 
State v. Burnett, 179 N. C. 735, 102 S. E. 711. 


§ 110-37. Guardian appointed if welfare of child 
promoted.— Whenever in the course of a proceed- 
ing instituted under this article it shall appear to 
the court that the welfare of any child within the 
jurisdiction of the court will be promoted by the 
appointment of an individual as general guardian 
of its person, when such child is not committed 
to an institution or to an incorporated society or 
association, or by the appointment of an individ- 
ual or corporation ss general guardian of its prop- 
erty, the court shall have jurisdiction to make 
such appointment, either upon the application of 
the child or of some relative or friend, or upon 
the court’s own motion, and in that event an or- 
der to show cause may be made by the court to 
be served upon the parent or parents of such 
child in such manner and for such time, prior to 
the hearing, as the court may deem reasonable. 
In any case arising under this article the court 
may determine as between parents or others 
whether the father or mother or what person 
shall have the custody and direction of said child, 
subject to the provisions of the preceding sec- 
Honea 1019.4 6. 97 ppSetd oie Cc. pb055e) 


§ 110-38. Medical examination of child; dispo- 
sition if mentally defective—The court, in its 
discretion, either before or after a hearing, may 
cause any child within its jurisdiction to be ex- 
amined by one or more duly licensed physicians, 
who shall submit a written report thereon to the 
court. If it shall appear to the court that any 
child within the jurisdiction of the court is men- 
tally defective he may cause the child to be ex- 
amined by two licensed physicians, and on the 
written statement of the two examining physi- 
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cians that it is their opinion that the child is 
mentally defective, feeble-minded, or epileptic 
the court may commit such child to an institu- 
tion authorized by law to receive and care for 
mentally defective, feeble-minded or epileptic 
children, as the case may be. No child shall be 
committed to such institution unless the parent 
or parents or the guardian or custodian of such 
child, if such there be, are given an opportunity 
for a hearing. 

Whenever a child within the jurisdiction of 
the court and under the provisions of this article 
appears to the court to be in need of med- 
ical or surgical care a suitable order may be 
made for the treatment of such child in a hos- 
pital or otherwise, and the expense thereof, 
when approved by the court, shall be a charge 
upon the county or the appropriate subdivision 
thereof; but the court may adjudge that the per- 
son or persons having the duty under the law 
to support such child shall pay a part or all of 
the expenses of such treatment as provided in 
8010-34 OF this carticlé, C1919 eG." 97) S18: Crs: 
5056.) 


§ 110-39. Neglect by parents; encouraging de- 
linquency by others; penalty.— A parent, guard- 
ian or other person having the custody of a child 
who omits to exercise reasonable diligence in 
the care, protection or control of such child, 
causing it to be adjudged delinquent, neglected, 
or in need of the care, protection or discipline 
of the state as provided in this article, or who 
permits such child to associate with vicious, im- 
moral or criminal persons, or to beg or solicit 
alms, or to be an habitual truant from school, 
or to enter any house of prostitution or assigna- 
tion or any place where gambling is carried on, 
or to enter any place which may be injurious to 
the morals, health, or general welfare of such 
child, and any such person or any other person 
who knowingly or wilfully is responsible for, en- 
courages, aids, causes or connives at or who 
knowingly or wilfully does any act to produce, 
promote or contribute to the condition which 
caused such child to be adjudged delinquent, neg- 
lected, or in need of the care, protection or dis- 
cipline of the state, shall be guilty of a misde- 
meanor.. .(1919.-c.,9%, sv 19'*C. 5.5057.) 


Jurisdiction.—The juvenile courts of the State are now 
given by statute exclusive original jurisdiction of delinquent 
children under sixteen years of age, with prescribed proce- 
dure by which an adjudication may be therein determined. 
State v. Ferguson, 191 N. C. 668, 132 S. E. 664. 


§ 110-40. Appeals—An appeal may be taken 
from any judgment or order of the juvenile court 
to the superior court having jurisdiction in the 
county by the parent or, in case there is no par- 
ent, by the guardian, custodian or next friend of 
any child, or by any adult described in §§ 110-38 
and 110-39 of this article whose case has been 
heard by the juvenile court. Such appeal shali 
be taken in the manner provided for appeals to 
the superior court; and written notice of such ap- 
peal shall be filed with the juvenile court within 
five days after the issuance of the judgment or 
Order “of (such court 1919 ic: 697 ses 20a CaS. 
5058.) 

Authority of Superior Court Judge.——Where the proceed- 


ings for the custody of a child under sixteen years had 
been transferred to the juvenile court, and comes again to 
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the Superior Court judge on appeal, the judge of the latter 
court has authority to review the findings of fact and the 
judgment of the former court, under the supervision and 
control given him by the statute, this section, and his find- 
ings upon competent evidence are conclusive on appeal 
to the Supreme Court. In re Hamilton, 182 N. C. 44, 108 
Si) Ba 385: 

Where the Superior Court judge has referred a proceed- 
ing brought by a husband in that court for the custody of 
his child, less than sixteen years of age, and the matter 
comes on appeal to the Superior Court again, the validity 
of the order sending or transferring the petition to the juve- 
nile court for original investigation does not present a con- 
trolling question, or affect the jurisdiction of the Superior 
Court on the appeal, for thereon the judge thereof has ample 
authority to hear the case, either because it was properly 
instituted in the first instance or by virtue of the appeal. 
In re Hamilton, 182 N. C. 44, 108 S. E. 385. 

Application First Made to Juvenile Court.—Where the 
parent of a child that has been adjudicated a ward of the 
State under the statute relating to juvenile courts after- 
wards claims the possession of the child, the procedure re- 
quires that she make application to the juvenile court that 
had adjudicated the matter in order to avoid conflict and 
uncertainty as to status or condition of the child, to the 
end that an investigation be made of the circumstances in 
the course and practice of the courts. In re Coston, 187 N. 
Cr 509 S122 80-0 yalSae 

Writ of Habeas Corpus.—The statutory remedy by appeal 
being provided from the determination of the juvenile court © 
from its judgment that a certain child comes within the 
statutory provisions, and the status of the child has been 
ascertained by the juvenile court as being that of a ward 
of the State, the writ of habeas corpus is not available to 
the parent or other claiming the child, unless in rare and 
exceptional cases wherein the welfare of the child has not 
been properly provided for. In re Coston, 187 N. C. 509, 122 
So) eess 

While prima facie the parent has the right to the custody 
of his child in preference to others, this right is not an 
absolute one and must yield when the best interest of the 
child requires it; and when the father has filed his petition 
in habeas corpus proceedings for the custody of his child 
in the possession of his deceased wife’s parents, the award 
of the Superior Court Judge for the respondents upon find- 
ings, sustained by the evidence, that the father was an un- 
suitable person, and that the best interest of the child re- 
quired that she should remain with her grandparents, will 
not be disturbed in the Supreme Court on appeal. In re 
Hamilton, 182 N. C. 44, 108 S. E. 385. 


§ 110-41. Compensation of judge. — The judge 
of the juvenile court shall be paid a reasonable 
compensation for his services, the amount to be 
determined by the county commissioners, and 
the amount thus determined by the county com- 
missioners shall be charged against the public 
funds of the county. And such compensation 
shall be independent of any compensation which 
may come to him as clerk of the superior court. 
C1O19 ho. (97> Sota IG ae 25050.) 

Cross Reference.—As to salaries of city and joint city and 
county juvenile courts, see §§ 110-22 and 110-44. 

§ 110-42. Public officers and institutions to aid. 
—It is hereby made the duty of every state, 
county or municipal official or department to 
render such assistance and codperation within 
his or its jurisdiction or power as shall further 
the objects of this article. All institutions or 
other agencies to which any person coming 
within the provisions of this article may be sent 
are hereby required to give such information 
concerning such child to the court or to any 
other officer appointed by it as said court or offi- 
cial may require for the purposes of this article. 
The court is authorized to seek the codperation 
of all societies, organizations or individuals to 
the end that the court may be assisted in every 
way in the discharge of its duties. (1919, c. 97, 
Saeot aos 5060s) 


§ 110-43. Rules of procedure devised by court. 
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—The court shall have power to devise and pub- 
lish rules to regulate the procedure in cases com- 
ing within the provisions of this article and for 
the conduct of all probation and other officers of 
the court in such cases. The court shall devise 
and cause to be printed for public use such forms 
for records and for various petitions, orders, proc- 
esses, and other papers in the cases coming 
within this article as shall meet the requirements 
thereof, and all expenses incurred in complying 
with the provisions of this article shall be a pub- 
lic charge. (1919, c. 97; s. 23; C. S. 50612.) 


§ 110-44. City juvenile courts and probation 
officers.—Every city in North Carolina where 
the population was, by the census of one thou- 
sand nine hundred and twenty, ten thousand or 
more shall maintain a juvenile court, to which is 
hereby given the powers, duties and obligations 
of this article to be exercised within their terri- 
torial boundaries. Such city juvenile courts shall 
conduct their business in accordance with the 
procedure set forth in this article as applying to 
the county juvenile court. It is hereby made 
the duty of governing bodies of such cities to 
make provision for such courts and bear the ex- 
pense thereof, either by requiring the recorder 
to act as a juvenile judge or by the appointment 
of a separate judge. The governing bodies of 
such cities shall also appoint one or more assist- 
ant probation officers who shall serve within its 
jurisdiction under the general supervision of the 
chief probation officer of the county, which chief 
probation officer of the county is hereby made 
the chief probation officer of the city court herein 
provided for. The salary of the juvenile court 
judge shall be fixed and paid by the governing 
body of the city, and such governing bodies are 
hereby given authority to expend such sums from 
the public funds of the city as may be required to 
carry this article into effect. 


In case it may appear to the governing bodies 
of such cities herein described that it would be 
best to allow the county juvenile court to trans- 
act the business of the city, they may make such 
provisions and agreements with the county com- 
missioners for the expense of the joint court as 
may be agreed upon, and in such event such a 
city is hereby permitted to make such arrange- 
ment in lieu of establishing a city juvenile court. 
But in case the county commissioners will not 
agree to such arrangement, then the city must 
establish a juvenile court, as provided in this sec- 
tion. Provided, that in the event the governing 
bodies of such cities reach an agreement with the 
county commissioners, whereby the county juve- 
nile court shall also transact the business of the 
city juvenile court, the governing bodies of such 
city and county, by joint resolution, may elect a 
judge and an assistant judge of the combined 
court, who may be persons other than the clerk of 
the superior court, and who shall hold such office 
for the term of one year, and until their successors 
shall be duly elected. Such judge and assistant 
judge, when so elected, shall perform all the duties 
and possess all the powers and jurisdiction con- 
ferred by this article upon the clerk of the superior 
court, as well as that conferred upon the judge of 
the juvenile court of such cities by this article. 
The assistant judge provided for by this section 
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shall only perform the functions of judge of the 
combined juvenile court when the regular judge 
is unavoidably absent, or sick, and no orders shall 
be entered by him except in such cases. The 
compensation of the judge and of the assistant 
judge provided for by this section shall be deter- 
mined by the county commissioners and paid by 
such county. The part of said salary that shall 
be paid by such city shall be determined by agree- 
ment between the governing bodies of the two 
units, as hereinbefore provided for. The authority 
is also hereby given by this section for the election 
of an assistant judge of the juvenile court in cases 
where counties elect to combine with a city juve- 
nile court and let such court transact the joint 
business of both county and city. 

Any town of five thousand population which 
is not a county seat, and in which there is a re- 
corder’s court, may, if deemed advisable and nec- 
essary by the governing body, provide for the 
conduct of a juvenile court within the territorial 
jurisdiction of such recorder’s court: Provided, 


that the provisions and procedure of this article 


are fully followed as in case for towns of ten 
thousand inhabitants. (1919, c. 97, s. 24; 1923, 
cr 193; -1943,'¢, 594° C'S: 5062.) 

Editor’s Note.—This section formerly provided for the 
maintenance of a juvenile court in every city, where the 
population was, by the census of 1910, ten thousand, in- 
stead of the present provision, estimating the population by 
the census of 1920, as changed by Public Taws, 1923, ch. 
193. 

The 1943 amendment, which added that part of the sec- 
ond paragraph beginning with the proviso, provided: ‘The 
provisions of this act shall be an additional procedure, and 
shall not affect or repeal any other amendatory acts now 
in effect.” 


Art. 8. Control over Indigent Children. 


§ 110-45. Institution has authority of parent or 
guardian.—Every indigent child which may be 
placed in any orphanage, children’s home, or 
child-placing institution in this state, which shall 
be an institution existing under and by virtue 
of the laws of this state, shall be under the con- 
trol of the authorities of such institution so long 
as, under the rules and regulations of such insti- 
tution, the child is entitled to remain in the same. 
The authority of the institution shall be the same 
as that of a parent or guardian before the child 
was placed in the institution; but such authority 
shall extend only to the person of the child. 
(1917, c. 133, s. 1; C. S. 5063.) 


§ 110-46. Regulations of institution not abro- 
gated.—Nothing in this article shall be construed 
in any way to abrogate any of the rules and reg- 
ulations of such institutions in so far as the rules 
and regulations have for their purpose the wel- 
fare and protection of the institutions. (1917, c. 
133,)s.225..C.°9. 5064.) 


§ 110-47. Enticing a child from institution. — It 
is unlawful for any person to entice or attempt 
to entice, persuade, harbor, or conceal, or in any 
manner induce any indigent child to leave any 
of the institutions hereinbefore mentioned with- 
out the knowledge or consent of the authorities 
of such institutions. But this article shall not 
interfere with a mother’s right to her child in 
case she becomes able to sustain her child; and 
the county commissioners in the county in which 
she resides shall in case of doubt have authority 
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to recommend to the institution concerning the 
childs | (1927%,<¢: 488, ss87-Cr-S.95065;) 


§ 110-48. Violation a misdemeanor. — Any per- 
son violating any of the provisions of §§ 110-45, 
110-46 and 110-47 shall be guilty of a misdemean- 
or, and upon conviction shall be fined or impris- 
oned, or both, in the discretion of the court. 
(191% crs, sits eC 5060.) 


§ 110-49. Permits and licenses must be had by 
institutions caring for children.—No individual, 
agency, voluntary association, or corporation 
seeking to establish and carry on any kind of busi- 
ness or organization in this state for the purpose 
of caring for and placing dependent, neglected, 
abandoned, destitute, orphaned or delinquent chil- 
dren, or children separated temporarily from their 
parents, shall be permitted to organize and carry 
on such work without first having secured a writ- 
ten permit from the State Board of Charities and 
Public Welfare. The said board shall issue such 
permit recommending such business or organiza- 
tion only after it has made due investigation of 
the purpose, character, nature, methods and as- 
sets of the proposed business or organization. 

Upon establishment as provided above, every 
such organization, except those exempted in § 
108-3, subsection 5, shall annually procure a li- 
cense from the State Board of Charities and Pub- 
lic Welfare, and ‘it shall be unlawful to carry on 
said work or business without having such license. 

Any individual, corporation, institution, or asso- 
ciation, violating any of the provisions, of this sec- 
tion shall, upon conviction thereof, be guilty of a 
misdemeanor and punished by a fine of not more 
than two hundred dollars or by imprisonment of 
not more than six months, or by both such fine 
and imprisonment. (1919, c. 46; 1931, c. 226, s. 6; 
Cee BOGT:) 


Art. 4. Placing or Adoption of Juvenile Delin- 
quents or Dependents. 


§ 110-50. Bringing child into State for adop- 
tion without consent of State Board of Charities 
and Public Welfare.—No person, agency, associa- 
tion, institution or corporation shall bring or send 
into the State any child for the purpose of placing 
him out or procuring his adoption without first 
obtaining the consent of the State Board of Char- 
ities and Public Welfare. Such person, agency, 
association or corporation shall conform to the 
rules of the board and shall enter into a written 
agreement with the board to remove such child 
from the State, wher requested so to do by the 
said board; that it will place the child under writ- 
ten contract approved by the board; that the. per- 
son with whom the child is placed shall be re- 
sponsible for his proper care and training; that 
the board and its agents shall have the same right 
of visitation and supervision of the child and the 
home in which it is piaced as in the case of a child 
placed out by the board and its agents. Before 
the child shall be brought or sent into the State 
for the purpose of flacing him in a home, the 
person, agency, association, institution or corpo- 
ration so bringing or sending such child shall first 
notify the State board of its intention, shall cer- 
tify to the State board that such child does not 
have a contagious or incurable disease, is not de- 
formed, feeble-minded or of vicious character, and 
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shall obtain from the State board a certificate stat- 
ing such home is, in the opinion of the said board, 
a suitable home for the child. The person, agency, 
association, institution or corporation bringing or 
sending the child into the State shall report once 
a year or when the child is placed in another 
home, or at such other times as the board may 
direct as to the location and well-being of the 
child, so long as he shall remain within the State 
and until he shall have reached the age of eight- 
een years or shall have been legally adopted. 
(193i chee 26 esd.) 


§ 110-51. Bond required.— No child shall be 
brought into the State under § 110-50 until 
a justifiable and continuous bond not to exceed 
one thousand dollars ($1,000) be furnished and 
maintained by the said person, agency, association, 
institution or corporation for the proper fulfill- 
ment of the requirements of § 110-50. Saia 
bond shall be made in favor of and filed with the 
State Board of Charities and Public Welfare with 
the premium prepaid by the said person, agency, 
association, institution or corporation desiring to 
place such child in the State. (1931, c. 226, s. 2.) 


§ 110-52. Consent of board before sending 
child out of State. -- No child shall be taken or 
sent out of the State for the purpose of placing 
him in a home, otherwise than by a parent, grand- 
parent or guardian, unless the person, agency, as- 
sociation, institution or corporation so taking or 
sending him shall give the State Board of Char- 
ities and Public Welfare notice of its intention 
and furnish such information as the board may 
require. Such person, agency, association, insti- 
tution or corporation shall place the child under 
written contract, approved by the board, that the 
person with whom the child is placed shall be 
responsible for his proper care and training and 
thereafter shall report to the board once a year 
and at such other tirnes as the board may direct 
as to the location and well-being of such child 
until he shall have reached the age of eighteen 
years, or shall have been legally adopted. (1931, 
Ci5220.4S aioe) 


§ 110-53. Consent of board where parents of 
child have not established legal settlement.—No 
person, agency, association, institution or corpo- 
ration shall accept for the purpose of placing him 
out or procuring his adoption any child either 
legitimate or illegitimate born in this State of 
parents who have not established legal settlement 
in the State without first obtaining the written 
consent of the State Board of Charities and Pub- 
lic Welfare. (1931, c. 226, s. 4.) 


§ 110-54: 


753, s. 2. 


Repealed by Session Laws 1943, c. 


§ 110-55. Violation of article a misdemeanor.— 
Every person acting for himself or for an agency 
who violates any of the provisions of this ar- 
ticle or who shall intentionally make any false 
statements to the State Board of Charities and 
Public Welfare shall, upon conviction thereof, be 
guilty of a misdemeanor and punished by a fine 
of not more than two hundred dollars or by im- 
prisonment for not more than six months, or by 
both such fine and imprisonment. (1931, c. 
PRY e 43) 


[ 138 ] 


§ 111-1 


§ 110-56. Definitions. — The term “board” 
wherever used in this article shall be construed to 
mean the State Board of Charities and Public 
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Welfare. The terms “he” and “his” and “him’’ 
wherever used in this article shall apply to a female 
as well as a male child. (1931, c. 226, s. 8.) 


Chapter 111. Commission for the Blind. 


Art. 1. Organization and General Duties 


° ission. 
Sect of Commission 


111-1. Commission created; appointment by gov- 
ernor; ex-officio members. 

111-2. Term of office. 

3. Additional members of ,commission for 
blind; meeting place. 

111-4. Register of state’s blind. 

111-5. Information and aid bureaus. 

111-6. Training schools and workshops; training 
outside state; sale of products; direct re- 
lief; matching of Federal funds. 

111-7. Promotion visits. 

111-8. Investigations; eye examination and treat- 
ment. 

111-9. Officers and agents; annual report. 

111-10. Compensation and expenses of commis- 
sion. 

111-11. Qualifications of beneficiaries. 

111-12. Work of state board of health unaffected. 


Art. 2. Aid to the Needy Blind. 


111-13. Administration of assistance; objective 
standards for personnel; rules and reg- 
ulations. 

111-14. Application for benefits under article; in- 
vestigation and award by county com- 
missioners. 


Art. 1. Organization and General Duties 
of Commission. 


§ 111-1. Commission created; appointment by 
governor; ex-officio members.—There shall be es- 
tablished a state commission, to be known as the 
North Carolina State Commission for the Blind, 
consisting of three persons, to be appointed by 
the governor within thirty days after March 5, 
1935. The superintendent of the State School for 
the Blind and the state supervisor of vocational 
rehabilitation shall be ex-officio members of this 
commission. (1935, c. 53, s. 1.) 


§ 111-2. Term of Office——The full term of 
office of the members of this commission, with 
the exception of the superintendent of the State 
School for the Blind and the state supervisor of 
vocational rehabilitation, shall be five years. The 
term of office of the said ex-officio members shall 
be contemporaneous with their tenure of office 
as superintendent of the State School for the 
Blind and state supervisor of vocational rehabili- 
tation, respectively. Of the first commission 
appointed, one member shall be appointed for a 
term of five years, one for a term of three years, 
one for a term of one year. At the expiration of 
the term of any member of the commission, his 
successor shall be appointed for a term of five 
vearsh (41935, °C/°53;1S8.523) 


§ 111-3. Additional members of commission for 


Sec. 

111-15. Eligibility for relief. 

111-16. Application transmitted to commission; 
notice of award; review by commission. 

111-17. Amount and payment of assistance; source 
of funds. 

111-18. Payment of awards. 

111-19. When applications for relief made directly 
to state commission. 

111-20.: Awards subject to reopening upon change 
in condition. 


111-21. Disqualifications for relief. 

111-22. Beneficiaries not deemed paupers. 

111-23. Misrepresentation or fraud in obtaining 
assistance. 

111-24. Cooperation with federal social security 
board; grants from federal government. 

111-25. Acceptance and use of federal aid. 

111-26. Termination of federal aid. 

111-27. Commission to promote employment of 
needy blind persons; vending stands on 
public property. 

111-28. Commission authorized to receive federal, 
etc., grants for benefit of needy blind. 

111-29. Expenditure of equalizing funds; grants 
affording maximum federal aid; lending 

North Carolina reports. 


blind; meeting place.—In addition to the members 
of the North Carolina state commission for the 
blind, as provided in § 111-1, there shall be three 
additional persons, to be appointed by the gover- 
nor within thirty days after March 20, 1937. The 
secretary of the state board of health, the director 
of the North Carolina employment service, and 
the commissioner of public welfare of North Car- 
olina shall also be ex officio members of this com- 
mission, and their term of office shall be contem- 
poraneous with their tenure of office as secretary 
of the state board of health, director of the North 
Carolina employment service, and commissioner 
of public welfare. Of the three additional mem- 
bers, to be appointed by the governor as herein 
provided, one shall be appointed for a term of five 
years, one for a term of three years, and one for a 
term of one year. At the expiration of the term 
of any member of the commission, his successor 
shall be appointed for a term of five years. All 
meetings of the North Carolina state commission 
for the blind shall be held in the city of Raleigh. 
(1937, c. 285.) 


§ 111-4. Register of state’s blind—It shall 
be the duty of this commission to cause to be 
maintained a complete register of the blind in the 
State of North Carolina, which shall describe the 
condition, cause of blindness, capacity for educa- 
tion and industrial training of each, with such 
other facts as may seem to the commission to be 
of value, (1935, c1-53, s-3:;) 
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§ 111-5. Information and aid bureaus. — The 
commission shall maintain or cause to be main- 
tained one or more bureaus of information and 
industrial aid, the object of which shall be to 
aid the blind in finding employment and to teach 
them trades and occupations which may be fol- 
lowed in their own homes, and to assist them in 
whatever manner may seem advisable to the com- 
mission in disposing of the products of their 
home industry. (1935, c. 53, s. 4.) 


§ 111-6. Training schools and workshops; train- 
ing outside state; sale of products; direct relief; 
matching of Federal funds. — The commission 
may establish one or more training schools and 
workshops for employment of suitable blind 
persons and shall be empowered to equip and 
maintain the same, to pay to employees suit- 
able wages, and to devise means for the sale 
and distribution of the products thereof, and may 


co-operate with shops already established. The 
commission may also pay for lodging, tuition, 
support and all necessary expenses for blind 


persons during their training or instructions in 
any suitable occupation, whether it be in indus- 
trial, commercial, or professional or any other 
establishments, schools or institutions, or through 
private instruction wherever in the judgment of 
the commission such instruction or training can 
be obtained, when in its judgment the training 
or instruction in question will contribute to the 
efficiency or self-support of such blind persons. 
When special educational opportunities cannot 
be had within the state, they may be arranged 
for, at the discretion of the board, outside of 
the. state. The commission may also, whenever 
it thinks proper, aid individual blind persons or 
groups of blind persons to become self-support- 
ing by furnishing material or equipment to them, 
and may also assist them in the sale and distribu- 
tion of their products. Any portion of the funds 
appropriated to the North Carolina state commis- 
sion for the blind under the provisions of this 
chapter providing for the rehabilitation of the 
blind and the prevention of blindness may, when 
the North Carolina state commission for the blind 
deems wise, be given in direct money payments 
to the needy blind in accordance with the provi- 
sions of §§ 111-13 to 111-26, and whenever possi- 
ble such funds may be matched by funds provided 
by the Federal Social Security Act. (1935, c. 53, 
Sy ais HRW E, (ey SRY GE. ah.) 

Editor’s Nete.——The 1937 amendment changed the last sen- 
tence. 

§ 111-7. Promotion visits. — The commission 
may ameliorate the condition of the blind by pro- 
motion visits among them and teaching them in 
their homes as the commission may deem ad- 
visable: ~(1935, c. 53, s. 6.) 


§ 111-8. Investigations; eye examination and 
treatment.—It shall be the duty of this commis- 
sion to continue to make inquiries concerning 
the cause of blindness, to learn what proportion 
of these cases are preventable and to inaugurate 
and co-operate in any such measure for the State 
of North Carolina as may seem wise. The com- 
mission may arrange for the examination of the 
eyes of the individual blind and partially blind 
persons and may secure and pay for medical and 
surgical treatment for such persons whenever in 
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the judgment of a qualified ophthalmologist the 
eyes of such person may be benefited thereby. 
GLOSS ec yes Saisie de) 


§ 111-9. Officers and agents; annual report.— 
The commission may appoint such officers and 
agents as may be necessary to carry out the pro- 
visions of this chapter and their compensation 
shall be fixed within the limits of the annual ap- 
propriation by the director of personnel, but no 
person employed by the commission shall be a 
member thereof. The annual report shall pre- 
sent a concise review of the work of the com- 
mission for the preceding year, with such sug- 
gestions and recommendations for improving the 
conditions of thé blind and preventing blindness 
as may seem expedient. (1935, c. 53, s. 8.) 


§ 111-10. Compensation and expenses of com- 
mission.—The members of the commission shall 
receive no compensation for their services; but 
their traveling and other necessary expenses, in- 
curred in the performance of their official duties, 
shall be audited by the state auditor and paid by 
the treasurer of the state, out of the moneys that 
may be appropriated therefor. (1935, c. 53, s. 9.) 


§ 111-11. Qualifications of beneficiaries. — The 
beneficiaries of the commission shall be persons 
who are totally blind or whose vision with glasses 
is so defective as to prevent the performance of 
ordinary activity for which eyesight is essential. 
No person shall benefit from the provisions of 
this chapter unless he has been a resident of 
North Carolina for at least one year next preced- 
ing the receiving of such benefit. (1935, c. 53, s. 
10; 1939, c. 124.) 


§ 111-12. Work of state board of health un- 
affected.—Nothing herein shall be construed to 
in any way abridge the rights and privileges of 
the state board of health in the treatment of the 
blind, or in accumulating and disseminating in- 
formation in reference to the blind and in the 
prevention of blindness. (1935, c. 53, s. 11.) 


Art. 2. Aid to the Needy Blind. 


§ 111-13. Administration of assistance; objec- 
tive standards for personnel; rules and regulations. 
—The North Carolina state commission for 
the blind shall be charged with the’ supervision of 
the administration of assistance to the needy blind 
under this article, and said commission shall es- 
tablish objective standards for personnel to be 
qualified for employment in the administration of 
this article, and said commission shall make all 
rules and regulations as may be necessary for car- 
rying out the provisions of this article, which 
rules and regulations shall be binding on the 
boards of county commissioners and all agencies 
charged with the duties of administering this 
article: )\( 1937. scarle4s See.) 


§ 111-14. Application for benefits under article; 
investigation and award by county cOmmis- 
sioners.—Any person claiming benefit under this 
article, shall file with the commissioners of the 


-county in which he or she has a legal settlement 


an application in writing, in duplicate, upon forms 
prescribed by the North Carolina state commis- 
sion for the blind, which application shall be ac- 
companied by a certificate signed by a reputable 
physician licensed to practice medicine in the 
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state of North Carolina and who is actively en- 
gaged in the treatment of diseases of the human 
eye, to the effect that the applicant is blind or that 
his or her vision with glasses is so defective as to 
prevent the performance of ordinary activities 
for which eyesight is essential. Such application 
may be made on the behalf of any such blind per- 
son by the North Carolina state commission for 
the blind, or by any other person. The board of 
county commissioners shall cause an investigation 
to be made by a qualified person, or persons, des- 
ignated as their agents for this purpose and shall 
pass upon the said application without delay, de- 
termine the eligibility of the applicant, and allow 
or disallow the relief sought. In passing upon the 
application, they may take into consideration the 
facts set forth in the said application, and any 
other facts that are deemed necessary, and may at 
any time, within their discretion, require an addi- 
tional examination of the applicant’s eyes by an 
ophthalmologist designated by the North Carolina 
state commission for the blind. When satisfied 
with the merits of the application, the board of 
county commissioners shall allow the same and 
grant to the applicant such relief as may be suit- 
able and proper, according’ to the rules and stand- 
ards established by the North Carolina state com- 
mission for the blind, not inconsistent with this 
article and in accordance with the further pro- 
visions hereof. (1937, c. 124, s. 3; 1939, c. 124.) 

Editor’s Note.——For comment on the enactment of this 
and the following sections and their application, see 15 N. 
C. L. Rev. 369. 

§ 111-15. Eligibility for relief—Blind persons 
having the following qualifications shail be eligi- 
ble for relief under the provisions of this article: 

(1) Whose vision with glasses is insufficient for 
use in ordinary occupations for which sight is es- 
sential; and 

(2) Who are unable to provide for themselves 
the necessities of life and who have insufficient 
means for their own support and who have no rel- 
ative or relatives or other persons in this state 
able to provide for them who are legally respon- 
sible for their maintenance; and 

(3) Who have been residents of the state of 
North Carolina one year immediately preceding 
the application; and 

(4) Who are not inmates of any charitable or 
correctional institution of this state or of any 
county or city thereof: Provided, that an inmate 
of such charitable institution may be granted a 
benefit in order to enable such person to maintain 
himself or herself outside of an institution; and 

(5) Who are not-publicly soliciting alms in any 
part, of the state, and who are not, because of 
physical or mental. condition, in need of continu- 
ing institutional care. (1937, c. 124, s. 4.) 


§ 111-16. Application transmitted to commis- 
sion; notice of award; review by commission. — 
Promptly after an application for aid is made to 
the board of county commissioners under this 
article the North Carolina state commission for 
the blind shall be notified thereof by mail, by said 
county commissioners, and one of the duplicate 
applications for aid made before the board of 
county commissioners shall be transmitted with 
said notice. 

As soon as any award has been made by the 
board of county commissioners, or any application 
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declined, prompt notice thereof in writing shall be 
forwarded by mail to the North Carolina state 
commission for the blind and to the applicant, in 
which shall be fully stated the particulars of the 
award or the facts of denial. 

Within a reasonable time, in accordance with 
rules and regulations adopted by the North Caro- 
lina state commission for the blind, after action 
by the board of county commissioners, the appli- 
cant, if dissatisfied therewith, may appeal directly 
to the North Carolina state commission for the 
blind. Notice of such appeal must be given in 
writing to the board of county commissioners, 
and within thirty days after the receipt of such 
notice the board of county commissioners shall 
transmit to the North Carolina state commission 
for the blind copies of all proceedings and docu- 
ments, including the award or denial, which may 
be necessary for the hearing of the said appeal, 
together with the grounds upon which the action 
was based. 

As soon as may be practicable after the receipt 
of the said notice of appeal, the North Carolina 
state commission for the blind shall notify the ap- 
plicant of the time and place where the hearing 
of such appeal will be had. The members of the 
North Carolina state commission for the blind 
shall hear the said appeal under such rules and 
regulations not inconsistent with this article as 
it may establish, and shall provide for granting an 
individual whose claim for aid is denied an oppor- 
tunity for fair hearing before said commission, and 
their decision shall be final. Any notice required 
to be given herein may be given by mail or by 
personally delivering in writing such notice to the 
clerk of the board of county commissioners or the 
executive secretary of the North Carolina state 
commission for the blind, except that notice of 
the time and place where the hearings of such ap- 
peals will be had shall be given by mail or by per- 
sonal delivery of such notice in writing direct to 
the applicant. 

In all cases, whether or not any appeal shall be 
taken by the applicant, the North Carolina state 
commission for the blind shall carefully examine 
such award or decision, as the case may be, and 
shall, in their discretion, approve, increase, allow 
or disallow any award so made. Immediately 
thereafter they shall notify the board of county 
commissioners and the applicant of such action, 
and if the award made by the board of county 
commissioners is changed, notice thereof shall be 
given by mail to the applicant and the board of 
county commissioners, giving the extent and man- 
ner in which any award has been changed. 

If, in the absence of any appeal by the appli- 
cant, the North Carolina state commission for the 
blind shall make any order increasing or decreas- 
ing the award allowing or disallowing the same, 
the applicant or the board of county commission- 
ers shall have the right, within ten days from no- 
tice thereof, to have such order reviewed by the 
members of the North Carolina state commission 
for the blind. The procedure in such cases shall 
be as provided in this section on appeals to the 
commission by the applicant. (1937, c. 124, s. 5.) 


§ 111-17. Amount and payment of assistance; 
source of funds.——When the board of county com- 
missioners is satisfied that the applicant is enti- 
tled to relief under the provisions of this article, 
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as provided in § 111-14, they shall order necessary 
relief to be granted under the rules and regula- 
tions prescribed by the North Carolina state com- 
mission for the blind, but in no case in an amount 
to exceed thirty dollars per month to be paid from 
county, state and federal funds available, said re- 
lief to be paid in monthly payments from funds 
hereinafter mentioned. 

At the time of fixing the annual budget for the 
fiscal year beginning July first, one thousand nine 
hundred thirty-seven, and annually thereafter, the 
board of county commissioners in each county 
shall, based upon such information as they are 
able to secure and with such information as may 
be furnished to them by the North Carolina state 
commission for the blind, estimate the number of 
needy blind persons in such county who shall be 
entitled to aid under the provisions of this article 
and the total amount of such county’s one- 
fourth part thereof required to be paid by such 
county. All such counties shall make an appro- 
priation in their budgets which shall be found to 
be ample to pay their part of such payments and, 
at the time of levying other taxes, shall levy suff- 
cient taxes for the payment of the same. This 
provision shall be mandatory on all of the coun- 
ties in the state. Such taxes so levied shall be 
and hereby are declared to be for this special pur- 
pose and levied with the consent of the general 
assembly. Any court of competent jurisdiction is 
authorized by mandamus to enforce the foregoing 
provisions. No funds shall be allocated to any 
county by the North Carolina state commission 
for the blind until the provisions hereof have been 
fully complied with by such county. 

In case such appropriation is exhausted within 
the year and is found to be insufficient to meet 
the county’s one-fourth part of the amount re- 
quired for aid to the needy blind, such deficiency 
may be borrowed, if within constitutional limita- 
tions, at the lowest rate of interest obtainable, not 
exceeding six per cent, and provision for payment 
thereof shall be made in the next annual budget 
and tax levy. 

The board of county commissioners in the sev- 
eral counties of the state shall cause to be trans- 
mitted to the state treasurer one-fourth of the 
total amount of relief granted to the blind appli- 
cants. Such remittances shall be made by the 
several counties in equal monthly installments on 
the first day of each month, beginning July first, 
one thousand nine hundred thirty-seven. The 
state treasurer shall deposit said funds and credit 
same to the account of the North Carolina state 
commission for the blind to be employed in car- 
rying out the provisions of this article. (1937, c. 
£24. ¥s. 16%) 


§ 111-18. Payment of awards.—After an award 
to a blind person has been made by the board of 
county commissioners, and approved by the 
North Carolina state commission for the blind, 
the North Carolina state commission for the 
blind shall thereafter pay to such person to whom 
such award is made the amount of said award in 
monthly payments, or in such manner aud under 
such terms as the North Carolina state commis- 
sion for the blind shall determine. Such payment 
shall be made by warrant of the state auditor, 
drawn upon such funds in the hands of the state 
treasurer, at the instance and request and upon a 
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proper voucher signed by the executive secretary 
of the North Carolina state commission for the 
blind, and shall not be subject to the provisions 
of the Executive Budget Act as to approval of 
said expenditure. (1937, c. 124, s. 7.) 


§ 111-19. When applications for relief made di- 
rectly to state commission.—If any person, other- 
wise entitled to relief under this article, shall 
have the residence requirements in the state of 
North Carolina, but no legal settlement in any one 
of the counties therein, his or her application for 
relief under this article shall be made directly to 
the North Carolina state commission for the blind, 
in writing, in which shall be contained all the facts 
and information sufficient to enable the said com- 
mission to pass upon the merits of the application. 
Blank forms for such application shall be fur- 
nished by the North Carolina state commission 
for the blind. If the said commission finds the 
applicant entitled to assistance within the rules 
and regulations prescribed by it, and consonant 
with the provisions of this article, relief shall be 
given to such person coming under the rules of 
eligibility to such extent as the North Carolina 
state commission for the blind may consider just 
and proper, but not in excess of the amounts 
specified in § 111-17. Payment of the benefits 
thus awarded, however, shall be made entirely out 
of the funds provided by the state, together with 
such funds which may be added thereto as fed- 
eral grants in aid, and shall not be a charge upon 
the funds locally raised by taxation in the coun- 
ties until such person shall have resided in some 
county for sufficient time to acquire a settlement 
therein; thereafter payments shall be made as in 
other cases. (1937, c. 124, s. 8.) 


§ 111-20. Awards subject to reopening upon 
change in condition.—All awards to needy blind 
persons made under the provisions of this article 
shall be made subject to reopening and reconsid- 
eration at any time when there has been any 
change in the circumstances of any needy blind 
person or for any other reason. The North Caro- 
lina state commission for the blind and the board 
of county commissioners of each of the counties 
in which awards have been made shall at all times 
keep properly informed as to the circumstances 
and conditions of the persons to whom the awards 
are made, making reinvestigations bi-annually, or 
more often, as may be found necessary. The 
North Carolina state commission for the blind 
may at any time present to the proper board of 
county commissioners any case in which, in their 
opinion, the changed circumstances of the case 
should be reconsidered. The board of county 
commissioners shall reconsider such cases and any 
and all other cases which, in the opinion of the 
board of county commissioners, deserve recon- 
sideration. In all such cases notice of the hear- 
ing thereon shall be given to the person to whom 
the award has been made. Any person to whom 
an award has been made may apply for a reopen- 
ing and reconsideration thereof. Upon such hear- 
ing, the board of county commissioners may make 
a new award increasing or decreasing the former 
award or leaving the same unchanged, or discon- 
tinuing the same, as it may find the circumstances 
of the case to warrant, such changes always to be 
within the limitations provided by this article and 
in accordance with the terms hereof. 
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Any changes made in such award shall be re- 
ported to the North Carolina state commission for 
the blind, and shall be subject to the right of ap- 
peal and review, as provided in § 111-16. (1937, 
G1 94-05t~9.)) 


§ 111-21. Disqualifications for relief—No aid to 
needy blind persons shall be given under the pro- 
visions of this article to any individual for any pe- 
riod with respect to which he is receiving aid un- 
der the laws of North Carolina providing aid for 
dependent children and/or relief for the aged. 
L937.) Cole4.usaO}) 


§ 111-22. Beneficiaries not deemed paupers. — 
No blind person shall be deemed a pauper by rea- 


son of receiving relief under this article. (1937, 
Cal oases 11s) 
§ 111-23. Misrepresentation or fraud in ob- 


taining assistance——Any person who shall obtain, 
or attempt to obtain, by means of a wilful, falsc 
statement, or representation, or impersonation, or 
other fraudulent devices, assistance to which he 
is not entitled shall be guilty of a misdemeanor 
and upon conviction shall be punished by a fine 
of not more than five hundred ($500.00) dollars, 
or by imprisonment in the county jail for not 
more than three months, or by both such fine and 
imprisonment. The superior court and the re- 
corders’ courts shall have concurrent jurisdiction 
in all prosecutions arising under this article. 
(1937, c. 124, s. 12.) 


§ 111-24. Cooperation with federal social se- 
curity board; grants from federal. government.— 
The North Carolina state commission for the 
blind.is hereby empowered and authorized and di- 
rected to co-operate with the federal social secu- 
rity board, created under Title X of the Social Se- 
curity Act, approved August fourteenth, one thou- 
sand nine hundred thirty-five, in any reasonable 
manner as may be necessary to qualify for federal 
aid for assistance to the needy blind and in con- 
formity with the provisions of this article, in- 
cluding the making of such reports in such form 
and containing such information as the federal 
social security board may from time to time re- 
quire, and comply with such regulations as said 
board may from time to time find necessary to 
assure the correctness and verification of such re- 
ports. 

The North Carolina state commission for the 
blind is hereby further empowered and authorized 
to receive grants in aid from the United States 
government for assistance to the blind and grants 
made for payment of cost of administering the 
state plan for aid to the blind, and all such grants 
so received hereunder shall be paid into the state 
treasury and credited to the account of the North 
Carolina state commission for the blind in carry- 
ing out the provisions of the article. (1937, c. 
124, s. 13.) 

§ 111-25. Acceptance and use of federal aid.— 
The commission for the blind may expend, under 
the provisions of the Executive Budget Act, such 
grants as shall be made for paying the cost of ad- 
ministering this chapter by the federal govern- 
ment under Title X of the Social Security Act. 
(1937, c, 124, s. 14.) 


§ 111-26. Termination of federal aid.— If for 
any reason there should be a termination of ted- 
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eral aid as anticipated in this article, then and in 
that event this article shall be ipso facto repealed 
and rendered null and void: Provided, however, 
such repeal shall not become effective or be in 
force unless and until the governor of the state 
of North Carolina has issued a proclamation duly 
attested by the secretary of the state of North 
Carolina to the effect that there has been a ter- 
mination of such federal aid. In the event that 
this article should be ipso facto repealed as here- 
in provided, the state funds on hand shall be con- 
verted into the general fund of the state for such 
use as may be authorized by the director of the 
budget, and the county funds accumulated by the 
provisions of this article in the respective coun- 
ties of the state shall be converted into the gen- 
eral fund of such counties for such use as may 
be authorized by the county commissioners. (1937, 
Gy l2sissel5 i443) @ 


§ 111-27. Commission to promote employment 
of needy blind persons; vending stands on public 
property. For the purpose of assisting blind 
persons to become self-supporting, the North 
Carolina state commission for the blind is hereby 
authorized to carry on activities to promote the 
employment of needy blind persons, includ- 
ing the licensing and establishment of such 
persons as operators of vending stands in pub- 
lic buildings. The said commission may coop- 
erate with the federal government in the further- 
ance of the provisions of the act of congress 
known as the Randolph-Sheppard Bill (H. R. 
4688) providing for the licensing of blind per- 
sons to operate vending stands in federal build- 
ings, or any other acts of congress which may 
be hereafter enacted. : 

The board of county commissioners of each 
county and the commissions or officials in charge 
of various state and municipal buildings are hereby 
authorized and empowered to permit the opera- 
tion of vending stands by needy blind persons 
on the premises of any state, county or municipal 
property under their respective jurisdictions: Pro- 
vided, that such operators shall be first licensed 
by the North Carolina state commission for the 
blind: Provided further, that in the opinion of 
the commissions or officials having control and 
custody of such property, such vending stands 
may be properly and satisfactorily operated on 
such premises without undue interference with 
the use and needs thereof for public purposes. 
(1939, c. 123.) 

§ 111-28. Commission authorized to receive fed- 
eral, etc., grants for benefit of needy blind.—The 
North Carolina state commission for the blind 
is hereby authorized and empowered to: re- 
ceive grants in aid from the federal government 
or any state or federal agency for the purpose of 
rendering other services to the needy blind and 
those in danger of becoming blind; and all such 
grants so made and received shall be paid into the 
state treasury and credited to the account of the 
North Carolina state commission for the blind, 
to be used in carrying out the provisions oi this 
law. 

The North Carolina state commission for the 
blind is hereby further authorized and empow- 
ered to make such rules and regulations as may 
be required by the federal government or state 
or federal agency as a condition for receiving such 
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federal funds, not inconsistent with the laws of 
this state. 

Whenever the words “Social Security Board” 
appear in §§ 111-6, 111-13 to 111-26 the same shall 
be interpreted to include any agency of the fed- 
eral government which may be substituted there- 
for by law. 

The North Carolina state commission for the 

blind is hereby authorized and empowered to 
enter into reciprocal agreements with public wel- 
fare agencies in other states relative to the pro- 
vision of assistance and services to residents, non- 
residents, or transients, and co-operate with other 
agencies of the state and federal governments in 
the provision of such assistance and services and 
in the study of the problems involved. 
The North Carolina state commission for the 
blind is hereby authorized and empowered to es- 
tablish and enforce reasonablee rules and regula- 
tions governing the custody, use and preservation 
of the records, papers, files, and communications 
of the department. 

It shall be unlawful, except for purposes directly 
connected with the administration of aid to the 
needy blind and in accordance with the rules and 
regulations of the State Commission for the Blind, 
for any person or persons to solicit, disclose, re- 
ceive, make use of, or to authorize, knowingly 
permit, participate in, or acquiesce in the use of, 
any list of or name of, or any information con- 
cerning, persons applying for or receiving aid to 
the needy blind, directly or indirectly derived 
from the records, papers, files, or communications 
of the State Commission for the Blind or the 
board of county commissioners or the county wel- 
fare department, or acquired in the course of the 
performance of official duties. (1939, c. 124; 1941, 
c. 186.) 


§ 111-29. Expenditure of equalizing funds; 
grants affording maximum federal aid; lending 
North Carolina reports.—In addition to the powers 
and duties imposed upon the North Carolina state 


commission for the blind, the said commission 
shall be and hereby is charged with the powers 
and duties hereinafter enumerated; that is to say: 

(1) The North Carolina state commission for 
the blind is hereby authorized to expend such funds 
as are appropriated to it as an equalizing fund for 
aid to the needy blind for the purpose of equaliz- 
ing the financial burden of providing relief to the 
needy blind in the several counties of the state, 
and equalizing the grants received by the needy 
blind recipients. Such amount shall be expended 
and disbursed solely for the use of the needy blind 
coming within the eligibility provisions outlined in 
Chapter one hundred and twenty-four of the Pub- 
lic Laws of one thousand nine hundred and thirty- 
seven. Said amount shall be distributed 
to the counties according to the needs therein in 
conformity with the rules and regulations adopted 
by the North Carolina state commission for the 
blind, producing as far as possible a just and fair 
distribution thereof. 

(2) The North Carolina state commission for 
the blind is hereby authorized to make such grants 
to the needy blind of the state as will enable said 
commission to receive the maximum grants from 
the federal government for such purpose. 

(3) The North Carolina state commission for 
the blind is hereby authorized to work out plans 
with the secretary of state for lending to needy 
blind lawyers volumes of the North Carolina re- 
ports in his custody that are unused or have be- 
come damaged. The secretary of state is hereby 
authorized to lend such reports to the commission 
for the blind for relending to needy blind lawyers. 
Such reports may be recalled at any time by the 
secretary of state upon giving fifteen days’ written 
notice to the commission for the blind which shall 
remain responsible for said reports until they are 
returned. ‘The commission shall relend such re- 
ports only to blind lawyers, who, after an investi- 
gation by the commission, are determined to have 
no income, or an income insufficient to purchase 
such reports. (1943, c. 600.) 


Chapter 112. Confederate Homes and Pensions. 


Art. 1. Confederate Woman’s Home. 


DEC. 
112-1. Incorporation and powers of association. 
112-2. Board:*of directors appointed; officers and 
duties. 

112-3. Location of home. 
112-4. Advisory board of lady managers. 
112-5. Reversion of property. 
112-6. Compensation of directors. 

Art. 2. Pensions. 

Part 1. Pension Boards. 

112-7. State board; examination of applications. 
112-8. State board to make rules. 
112-9. Auditor to transmit lists to clerks of 


court; publication of list. 

. County board. 

. Compensation of members of the county 
board of pensions. 

. Examination and classification by county 
board; certificate of disability. 

. Annual revision of pension roll. 


Part 2. Persons Entitled to Pensions; Classi- 
Sec. fication and Amount. 


112-14. Persons disabled in militia service; their 
widows and orphans. 
Blind or maimed Confederate soldiers. 
Helpless or demented widows of Confed- 
erate soldiers. 
. List of blind and disabled soldiers to be 
sent to governor. 
. Classification of pensions for soldiers and 
widows. 
. Certain widows of Confederate 
placed on Class B pension roll. 
. Persons not entitled to pensions. 
. Removal from pension lists of persons 
eligible for old age assistance. 


112-15. 
112-16. 


soldiers 


Part 3. Application for Pensions. 


. Forms provided by auditor. 
. Application by person, guardian or re- 
ceiver. 


112-24. Applications by persons not on rolls. 
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Sec. eee Part 6. Miscellaneous Provisions. 
112-25. Ti for for di ifi : i fi or F 
Se a eta ing certificate; auditor to 112-31. Officer failing to perform duties. 
112-26. Subsequent certificate; suggestion of fraud as pica tee in « Rens na reais g a. THEE 
Part 4. Payment of Pensions; Warrants. 112-33. County payment of burial expenses. 
112-27. Payment of pensions in advance; acknowl- 112-34. State payment of burial expenses. 
edgment of receipt of warrants. 112-35. Peddling without license. 
112-28. Warrants payable to pensioner or order; 112-36. Taking fees for acknowledgments by pen- 
indorsement; copy of power of attorney. sioners. 
Part 5. Funds Provided for Pensions. 112-37. Officers required to check roll of pension- 


112-29. Limit and distribution of appropriation. 
112-30. Increase by counties; special tax. 


Art. 1. Confederate Woman’s Home. 


§ 112-1. Incorporation and powers of associa- 
tion.—Julian S. Carr, John H. Thorp, Robert H. 
Ricks, Robert H. Bradley, E. R. Preston, Simon 
B. Taylor, Joseph F. Spainhour, A. D. McGill, 
M. Leslie Davis, T. T. Thorne, and W. A. Grier, 
together with their successors in office, are con- 
stituted a body politic and corporate under the 
name and style of Confederate Woman’s Home 
Association, and by that name may sue and be 
sued, purchase, hold and sell real and personal 
property, and have all the powers and enjoy all 
the privileges of a charitable corporation under 
the law enabling them to establish, maintain, 
and govern a home for the deserving wives and 
widows of North Carolina Confederate soldiers 
and other worthy dependent women of the Con- 
federacy who are bona fide residents of this state. 

The corporation may solicit and receive dona- 
tions in money or property for the purpose of ob- 
taining a site on which to erect its buildings, for 
equipping, furnishing and maintaining them, oi 
for any other purpose whatsoever; and said cor- 
poration may invest its funds to constitute an en- 
dowment fund. Said corporation shall have a 
corporate existence for forty years. It shall also 
have the power to solicit and receive donations for 
the purpose of aiding indigent Confederate women 
at their homes in the various counties of the 
state, and shall have all powers necessary to this 
ends (lolssrGe oot senl: (Ges, 5104) 


§ 112-2. Board of directors appointed; officers 
and duties—The powers conferred by this article 
shall be exercised by a board of directors, con- 
sisting of seven members, to be appointed by the 
governor of the state and who shall hold office 
for the term of two years, and in case of a failure 
to appoint, the members of such board of direc- 
tors shall hold their offices until their successors 
are appointed. The board of directors. shall 
elect a president and aé_ secretary, and the 
treasurer of North Carolina shall be the 
treasurer of the Woman’s Confederate Home 
Association. The board of directors shall 
appoint such other officers, agents, or employees 
as they shall see fit, and prescribe the duties of 
such officers and employees; establish rules and 
regulations for the maintenance and government 
of the home, and have entire control and manage- 
ment of it; prescribe the rules for the admission 
of the inmates and their discharge, and take what- 
ever action may be desirable in reference to the 
collection and disbursement of subscriptions, ei- 
ther to the home or to the needy Confederate 
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ers with record of vital statistics. 


women elsewhere in the state. The accounts of 
the officers and employees shall be duly audited 
and published and report thereof made as now 
required by law from the other state institutions. 
(1918, c. 62, s. 2; C. S. 5135.) 


§ 112-3. Location of home.—The board of di- 
rectors shall locate the Confederate woman’s 
home at such place in North Carolina as they 
shall deem proper, and it shall be located in or 
near that town or city offering the largest in- 
ducement having due regard to the desirability 
and suitability for the location of the home. 
(1913, c. 62, s. 2;-C. S. 5136.) 


§ 112-4. Advisory board of lady managers. — 
Mrs. Hunter Smith, Mrs. N. B. Mann, Mrs. T. 
L. Costner, Mrs. R. F. Dalton, Mrs. F. A. Wood- 
ard, Mrs. W. H. Mendenhall, Mrs. FE. C. Cham- 
bers, Mrs. Charles S. Wallace, Mrs. M. O. Win- 
stead, Mrs. Marshall Williams are appointed an 
advisory board of lady managers for a term of 
two years, whose duties it shall be to assist the 
directors in the equipment and management of 
the home as they may be requested to do, shall 
solicit contributions for the home and generally 
shall use all the powers given to and perform all 
the duties required of them by the board of direc- 
tors. The successors in office of said lady mana- 
gers shall be selected one from each congressional 
district in the state. All vacancies in said advi- 
sory board, whether from expiration of office or 
otherwise, shall, subject to the limitations herein 
set out respecting the way of selection, be filled 
by the) board of directors. (1913; c. 62, s. 3: C, S. 
5137.) 


§ 112-5. Reversion of property.—If the land 
on which the said home shall be located or used 
in connection therewith shall at any time cease 
to be used for that purpose, or for the use and 
benefit of the dependent wives and widows of the 
Confederate soldiers as herein specified, or other 
worthy indigent Confederate women of this state, 
the same shall revert to the person or persons 
donating the same, if it has been acquired entirely 
by donations; otherwise, it shall revert to the 
state; but in all cases of non-user for the said 
purpose, the buildings thereon, the furniture and 
equipment generally of every nature, shall revert 
and belong to the state. (1913, c. 62, s. 4: C. S. 
5138.) 


§ 112-6. Compensation of directors. — The di- 
rectors provided for in this article shall be en- 
titled to their actual expenses incurred in attend- 
ing the meetings of the board of directors since 
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their appointment, and also in attending future 
meetings of the board, the same to be paid out of 
the funds of the Confederate woman’s home. 
(1915: ¢:.206; C..o,1013a9) 


Art. 2. Pensions. 


Part 1. Pension Boards. 


§ 112-7. State board; examination of applica- 
tions—The governor, attorney-general, and audi- 
tor shall be constituted a state board of pen- 
sions, which shall examine each application for a 
pension, and for this purpose it may take other 
testimony than that sent by the county boards. 
Such applications as are approved by the state 
board shall be paid by the treasurer, upon the 
Wattant ob the allditot anal O204 Canlsou simi Gao, 
5168(a).) 


§ 112-8. State board to make rules. — The state 
board of pensions is empowered to prescribe rules 
and regulations for the more certainly carrying in- 
to effect this article according to its true intent 
and purpose. (1921, c. 189, s. 2; C. S. 5168(b).) 


§ 112-9. Auditor to transmit lists to clerks of 
court; publication of list.— The auditor shall, as 
soon as the same is ascertained, transmit to the 
clerks of the superior court of the several counties 
a correct list of the pensioners, with their post- 
offices, as allowed by the state board of pensions. 
(1921,0c. 189; s.331929, c, 296, s.13/C.°S. 5168(c).) 

Editor’s Note.—The Act of 1929 struck out the sen- 
tence ‘“‘the auditor may have printed once in each year, 
but not oftener, a list of the pensioners ‘on the pension 
roll,’ formerly appearing at the end of this section. 

§ 112-10. County board.— The clerk of the su- 
perior court, together with three reputable ex- 
Confederate soldiers, or sons, or daughters, or 
grandsons, or granddaughters of ex-Confederate 
soldiers, to be appointed by the state auditor, shall 
constitute a county board of pensions for their 
county. (1921, c. 189, s. 4; 1929, c. 92, s. 1; 1933, 
G4ho.nSsa Lee Loren GSC) 

Editor’s Note.—The Act of 1929 added the words’ “or 
daughters” ito this section. 


Public Laws of 1933, c. 465, 
daughters of veterans eligible 


§ 112-11. Compensation of members of the 
county board of pensions. — Each member of the 
county board of pensions shall be entitled to two 
dollars a day, not exceeding three days in any 
year, when attending the annual meeting of said 
board, the said compensation to be paid by the 
county treasurer on the order of the board o1- 
county commissioners. (Rev., s. 2783; 1903, c. 
273): S49 OE SOT8 


§ 112-12. Examination and _ classification by 
county board; certificate of disability—AlIl per- 
sons entitled to pensions under this article, not 
now drawing pensions, shall appear before the 
county board of pensions for examination and 
classification in compliance with the provisions of 
this article: Provided, that all such as are unable 
to attend shall present a certificate from a credit- 
able physician, living and practicing medicine in 
the community in which the applicant resides, 
that the applicant is unable to attend. (1921, c. 
189, s. 5; Ex.<Sess, 1924, c106;°1941)\c, 153, 5. 4: 
C. S. 5168(e).) 

Editor’s Note.—The 1941 amendment struck out the 
words ‘fon or before the first Mondays in February and 


made grandsons and grand- 
for the board. 
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July of each year,” formerly appearing after the word 
“pensions”? in line four. ‘The 1924 amendment changed the 
clause which was stricken by the 1941 amendment. 


§ 112-18. Annual revision of pension roll, — 
On the first Mondays of February and July of 
each year the pension board of each county shall 
revise and purge the pension roll of the county, 
first giving written notice of ten days to the pen- 
sioner who is alleged not to be rightfully on the 
state pension roll, to show cause why his name 
should not be stricken from the pension list, and ° 
the board shall meet another day to consider the 
subject of purging the list. (1921, c. 189, s. 6; 
Ex. Sess. 1924, c. 106; C. S. 5168(£).) 

Editor’s Note. — This section was amended in 1924 by 


adding the “‘s’” to ‘‘Monday” and inserting the words ‘‘Feb- 
ruary and.” 


Part 2. Persons Entitled to Pensions; Classifi- 


cation and Amount. 


§ 112-14. Persons disabled in militia service; 
their widows and orphans.—Every person who 
may have been disabled by wounds in the militia 
service of the state, or rendered incapable thereby 
of procuring subsistence for himself and family, 
and the widows and orphans of such persons who 
may have died from such wounds, or from disease 
contracted in such service, shall be entitled to 
pensions as hereinafter provided for Confederate 
soldiers: Rev. 1s: 54990; «Code, \s49472s Ry Cae 
S45 GsSebie7s) 


§ 112-15. Blind or maimed Confederate soldiers. 
—AIll ex-Confederate soldiers and sailors who 
have become totally blind since the war, or who 
lost their sight or both hands or feet, or one arm 
and one leg, in the Confederate service, shall re- 
ceive four hundred and twenty dollars a year. 
(Revs 8: 4991; 31901, ..c. 332,06. 5:7 1890 7 co Glos 
1907, c. 60; 1921, c, 189, s. 7; Bix, Sess. 1924, c. 83; 
1925) Ce Of SD eSaoamelibSec, Str Gms, a1 6S Gene) 


Editor’s Note.—By the 1925 amendment the words 
the public treasury’? were stricken from this section. 
immediately followed the word “receive.” 


“from 
They 


§ 112-16. Helpless or demented widows of Con- 
federate soldiers—Every widow of a Confederate 
soldier who married and was widowed prior to 
one thousand eight hundred and sixty-six and 
who has not remarried and who bore and raised 
legitimate child or children of the deceased Con- 
federate soldier, and who has lost her mind, or 
become helpless, and is not confined in an asylum, 
or is not an inmate of any charitable institution, 
shall receive the same pay and in the same man- 
ner as blind Confederate soldiers. (1923, c. 3; C. 
S. 5168(h).) 


§ 112-17. List of blind and disabled soldiers to 
be sent to governor.— The clerk of the Superior 
Court shall, under his seal of office, certify to 
the Governor the names and the number of 
soldiers examined in his county who are blind 
and maimed, or who have become paralyzed and 
are totally disabled by reason thereof; upon such 
certificate the Auditor, with the approval of the 
Governor, is authorized to issue his warrant on 
the Treasurer to pay the sum of four hundred 
and twenty dollars ($420.00) annually for each 
blind and maimed person, named in the certifi- 
cate, and the clerk shall pay out such money 
monthly to the persons entitled to the same. 
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(P9237, ec) L80" S85 192. c 96;"s. 
2; C. S. 5168(i).) 

Editor’s Note.—The 1941 amendment substituted ‘on’? for 
“to”? in line eight. 

§ 112-18. Classification of pensions for  sol- 
diers and widows.—There shall be paid out of 
the Treasury of the State, on the warrant of the 
Auditor, to every person who has been for 
twelve months immediately preceding his ap- 
plication for pension a bona fide resident of the 
State, and who is incapacitated for manual la- 
bor, and was a soldier or sailor in the service 
of the Confederate States of America during the 
war between the States, and to the widow of any 
deceased officer, soldier, or sailor who was in the 
service of the Confederate States of America 
during the war between the States, if such widow 
was married to such soldier, or sailor, prior to 
the date set forth in the widow’s classification in 
this section, and if she has married again, is 
widow at the date of her application, the follow- 
ing sums annually, according to the degree of 
disability ascertained by the following grades: 

Class “A.” To all Confederate soldiers: not in- 
cluded in § 112-17, who are now disabled from 
any cause to perform manual labor, three hundred 
and sixty-five dollars ($365.00). 

Class “B.” To such colored servants who 
went with their masters to the war and can prove 
their service to the satisfaction of the county and 


LO FieC. Loe, -S: 


State pension boards, two hundred _ dollars 
($200.00). 

Widows 
Class “A.” To the widows of ex-Confederate 


soldiers who are blind in both eyes or totally 
helpless, three hundred dollars ($300.00). 

Class “B.” To the widows of ex-Confederate 
soldiers who were married to such soldiers on 
or before January first, eighteen hundred and 
eighty, and to such widows who were married to 
such soldiers subsequent to January first, eigh- 
teen hundred and eighty, and who are now on 
the pension rolls, by virtue of previous statutes, 
one hundred dollars ($100.00). Provided, that 
the State Board of Pensions upon the recommen- 
dation of the County Pension Board, may add to 
Class B list of pensions such widows of Con- 
federate Veterans who were married to the de- 
ceased Veterans prior to the year one thousand 
eight hundred and ninety-nine and who are now 
more than sixty years of age, as in the judgment 
of the said State Board of Pensions are merito- 
rious and deserving, and who from old age or 
other afflictions are unable to earn their own liv- 
ing. *(1921, c#189, s. 9: Ex. Sess. 1921, ¢. 89; Ex. 
Sess1924) "ec. 11271927, c) 96; s.°2;' 1929). 300,'s: 
1591935, c. 46*°1937, c. 318; C. S. 5168(j).) 

Editor’s Note—The Act of 1929 added the 
the last paragraph of this section. 

The 1935 and 1937 amendments changed the paragraph en- 
titled “Class A’? under “‘Widows” in this section. 

§ 112-19. Certain widows of Confederate sol- 
diers placed on Class B pension roll.—All widows 
of Confederate soldiers who have lived with such 
soldiers for a period of ten years prior to the death 
of such soldier, and where the death of the sol- 
dier occurred since the year one thousand eight 
hundred ninety-nine, shall, upon proper proof of 
such facts, be placed upon the pension list in 
Class B, and paid from the pension fund such 


proviso te 
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pensions as are allowed to other widows of Con- 
federate soldiers in Class B: Provided, that no 
payments shall be made to any widows of Con- 
federate soldiers as hereinbefore referred to, ex- 
cept and until they shall have qualified for said ben- 
efits under and pursuant to the general state pen- 
sion laws as modified hereby. (1937, cc. 181, 454.) 


§ 112-20. Persons not entitled to pensions. — 
No person shall be entitled to receive the bene- 
fits of this article— 


1. Who is an inmate of the soldiers’ home at 
Raleigh; 

2. Who is confined in an asylum or county 
home; 


3. Who receives a pension from 
state or from the United States; 


4. Who holds a national, state, or county office, 
which pays annually in salary or fees the sum of 
three hundred dollars ($300); 

5. Who was a deserter, or the widow of such 
deserter; but no soldier who has been honorably 
discharged, or who was in service at the sur- 
render shall be considered a deserter in the 
meaning of this section; 

6. Who is receiving aid from the state under 
any act providing for the relief of soldiers who 
are blind or maimed; 

7. Who owns in his own right, or in the right 
of his wife, property whose tax valuation exceeds 
two thousand dollars ($2,000), or who, having 
owned property in excess of two thousand dollars 
($2,000), has disposed of the same by gift or 


any other 


voluntary conveyance to his wife, child, next 
of kin, or to any other person since the 
eleventh day of March, one thousand _ eight 
hundred and eighty-five: Provided, that the 


county board of pensions may place upon the 
pension roll, in the classes to which they would 
otherwise belong, any Confederate soldier, sailor, 
or widow disqualified by the provisions of this 
section, who may appear to be unable to earn a 
living from property valued as much as two 
thousand dollars ($2,000) or more for taxation, 
and who may appear to the board from special 
circumstances worthy to be placed upon the pen- 
sion roll, (1921, c. 189, s. 10; C. S. 5168(k).) 


§ 112-21. Removal from pension lists of per- 
sons eligible for old age assistance.—All widows 
of Confederate veterans and all colored servants 
of Confederate soldiers who are eligible for old 
age assistance under the provisions of §§ 108-15 
to 108-76, from and after the first day of June, 
one thousand nine hundred thirty-nine, shall not 
be entitled to any pension provided by the provi- 
sions of chapter 112, entitled ‘Confederate 
” and any acts of the general 
assembly amendatory thereof, or by virtue of any 
special or general law relating to pensions for 
widows of Confederate veterans or colored serv- 
ants of Confederate soldiers. 

Before the first day of June, one thousand nine 
hundred thirty-nine, the county board of welfare 
in every county in this state shall make a com- 
plete and thorough examination and investigation 
of all widows of Confederate veterans and _ all 
colored servants of Confederate soldiers whose 
names are on the pension roll in each county, and 
shall determine the eligibility of such pensioners 
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for old age assistance under the provisions of 
§§ 108-15 to 108-76 without any applications 
- being made by such persons for old age assist- 
ance as required by said law, and after making 
such investigation, shall determine the eligibility 
of such persons for old age assistance and the 
amount of assistance which any such person is 
entitled to receive in accordance with the provi- 
sions of the Old Age Assistance Act. After such 
investigations and determinations have been made, 
the county board of welfare shall notify the 
county pension board in the county of such 
county board of welfare of the persons who are 
found to be eligible for old age assistance under 
the provisions of said law. Upon such certifica- 
tion to the county pension board, the county pen- 
sion board shall revise the list of pensioners in 
said county and shall exclude from said list all 
the widows of Confederate veterans and all col- 
ored servants of Confederate soldiers who are 
certified as being eligible for old age assistance. 
The county pension board shall, upon receipt of 
such certification from the county board of wel- 
fare, and revision of the pension list as afore- 
said, notify the state board of pensions of the re- 
vision of the pension list for said county and the 
names eliminated therefrom. The county board 
of welfare, in making the aforesaid certification 
to the county pension board, shall also send a 
copy thereof to the state board of pensions, and 
such certification from the county board of wel- 
fare to the state board of pensions shall be suff- 
cient authority for removal of such names from 
the pension list by the state board of pensions. 
If it should thereafter be determined that such 
person so removed from the pension list was not 
eligible for old age assistance by the authority 
administering said law, the award for old age as- 
sistance to such person is revoked, the name of 
such person, if otherwise eligible, shall be re- 
stored to the said pension list by the county pen- 
sion board, and the full pension to which such 
person would be entitled, if the name had not been 
withdrawn from said list, shall be paid. 


As to all persons found eligible for old age as- 
sistance whose names are removed from the 
pension list as herein required, the amounts neces- 
sary for payment of awards for old age assist- 
ance shall be paid entirely out of state and fed- 
eral funds. 


In the event it is determined by the county 
board of welfare that the awards which such 
eligible persons are entitled to receive shall be 
less than the amount paid such persons as pen- 
sions, such names shall not be withdrawn from 
the said pension list, and the county board of 
welfare shall not make any award of old age ben- 
efits to such persons. 


After the county pension board has revised the 
list of pensions in each county as herein provided, 
and after having certified the same to the state 
board of pensions, the state board of pensions shall 
certify the revised list of pensioners to the state 
auditor and the state auditor shall transmit to the 
clerks of the superior court in the several coun- 
ties a correct revised list of pensioners, with their 
post offices, as allowed by the state board of pen- 
sions (1937, cr 22rieed 939 Ce 02;) 


Editor’s Note.—The 1939 act repealed the former section 
and inserted the above in lieu thereof. 
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Part 3. Application for Pensions. 


§ 112-22. Forms provided by auditor. — The 
auditor of the state shall provide a form of ap- 
plication (according to the terms of this article), 
and have the same printed and sent to the clerks 
of the superior court of the several counties of 
the state for use of applicants. (1921, c. 189, 
Sd -eCigo eSi68 (ay) 


§ 112-23. Application by person, guardian or 
receiver.—No soldier, officer, sailor, or widow 
shall be entitled to the benefits of this chapter 
except upon his or her own application, or, in 
case he or she is insane, upon the application of 
his or her guardian or receiver. (1921, c. 189, 
siden. Cy, Sid 168) .) 


§ 112-24. Applications by persons not on rolls. 
—Before any officer, soldier, or sailor, not now 
receiving a pension, shall receive any part of 
the annual appropriation made for pensions he 
shall, on or before the first Monday in July of » 
every year, file with the superior court clerk of 
the county wherein he resides an application for 
relief, setting forth in detail the company and 
regiment or battalion in which he served at the 
time of receiving the wound; the time and place 
of receiving the wound; whether he is holding an 
office in the state, United States, or county from 
which he is receiving the sum of three hundred 
dollars ($300) in fees or salary; whether he is 
worth in his own right or in the right of his wife, 
property at its assessed value for taxation to the 
amount of two thousand dollars ($2,000); whether 
he is receiving any aid from the state of North 
Carolina under any other statute providing for 
the relief of the maimed and blind soldiers of the 
state; and whether he is a citizen of the state of 
North Carolina. Such application shall be ver- 
ified by the oath of the applicant made before 
any one empowered to administer oaths, and 
shall be accompanied by the affidavit of one or 
more credible witnesses, stating that he or they 
verily believe the applicant to be the identical 
person named in the application, and that the 
facts stated in the application are true; and when 
the county board of pensions is satisfied with the 
justice of the claim made by the applicant they 
shall so certify the same to the auditor of the 
state under their hands and the seal of the supe- 
rior court of their county, which shall be im- 
pressed by the clerk of the superior court of the 
county; and there shall accompany the certificate 
so sent to the auditor the application, affidavit, 
and proofs taken by them, which papers shall be 
kept on file in the auditor’s office. Clerks of the 
superior courts shall receive no fees whatsoever 
for services herein required of them. (1921, c. 
189, s. 18; C. S. 5168(n).) 


§ 112-25. Time for forwarding certificate; audi- 
tor to issue warrant.—It shall be the duty of the 
clerk of the superior court of the county where 
the application is filed to forward to the auditor 
of the state, immediately after the certificate re- 
quired by § 112-24 is made and before the first 
Monday in August in each year, the application 
and proofs and certificates, and upon the state 
board of pensions being satisfied of the truth and 
genuineness of the application, the auditor shall 
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issue his warrant on the state treasurer for the 
same. (1921, c. 189, s. 14; C. S. 5168(0).) 


§ 112-26. Subsequent certificate; suggestion of 
fraud.—After an application has once been passed 
upon and allowed by the county and _ state 
boards, it shall be necessary only for the appli- 
cant to file with the auditor of state a certificate 
from the clerk of the superior court of the county 
in which the application was originally filed, set- 
ting forth that the applicant is the identical per- 
son named in the original application which is on 
file in the auditor’s office, and that the applicant 
is alive, but still disabled, and a citizen of this 
state, and still entitled to the benefits of this arti- 
cle, which certificate may be passed upon by the 
state board, upon suggestions of fraud, before 
the auditor draws his warrant upon such certifi- 
Gaten (1921, "c, 159) s, 15° C. 5? 5168(p).) 


Part 4. Payment of Pensions; Warrants. 


§ 112-27. Payment of pensions in advance; ac- 
knowledgment of receipt of warrants. — Pensions 
are payable monthly in advance, and the state 
auditor shall divide into twelve equal install- 
ments the yearly amount due each pensioner 
and shall transmit to the clerks of the superior 
court of the various counties warrants for the 
same on or before the first day of each calendar 
month, the installment then due. It shall be the 
duty of the clerk of the superior court to acknowl- 
edge to the auditor the receipt of such warrants 
by the next mail after their receipt, to deliver or 
mail forthwith to each pensioner in his county 
his warrant, and to post in the courthouse a list 
of the pensioners to whom he has mailed or de- 
livered warrants. (1921, c. 189, s. 16; 1939, c. 187, 
Set GC. SAD LOSLd):) 


Editor’s Note.—Prior to the 1939 amendment pensions were 
payable twice a year. 

Pension Not Assignable.—Instalments of a pension pay- 
able in the future are not assignable. Gill v. Dixon, 131 N. 
Cr 87,4208. 51538: 


§ 112-28. Warrants payable to pensioner or 
order; indorsement; copy of power of attorney.— 
The auditor shall issue his warrant payable to 
the pensioner, or order, and such warrants 
shall not be paid by the treasurer without the in- 
dorsement of the payee or his duly appointed 
attorney in fact, specially authorized to make 
such indorsement; and if such indorsement is 
made by the attorney in fact of the payee, a copy 
of the power of attorney, duly attested by the 
clerk of the superior court or a justice of the peace 
or notary public of the county in which the payee 
resides shall be attached to the warrant. (1921, c. 
189, s. 17; 1941, c. 152, s. 3; C. S. 5168(r).) 

Editor’s Nete—Prior to the 1941 amendment the indorse- 
ment of the payee was required to be officially attested. 


Part 5. Funds Provided for Pensions. 


§ 112-29. Limit and distribution of appropria- 
tion. — The State Auditor is authorized, empow- 
ered and directed to apportion, distribute and di- 
vide the money appropriated by the State for 
pensions, and to issue warrants to the several pen- 
sioners pro rata in their respective grades: Pro- 
vided, that if the money appropriated by the Gen- 
eral Assembly for the Confederate soldiers, 
widows and servants is more than enough to pay 
them the amounts mentioned in this chapter, or if 
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® 

for any other cause, after paying the Confederate 
soldiers, widows and servants the amount stipu- 
lated in their respective grades as set out in this 
chapter, there should be an excess of the money 
appropriated for the first year, then the balance 
in the fund so appropriated for the first year shal 
revert and supplement the fund appropriated for 
the second year of the biennium: Provided, fur- 
ther, that if any moneys herein appropriated for 
the purposes aforesaid, shall not be needed to pay 
the Confederate soldiers, widows and servants the 
amounts stipulated in their respective grades, then 
such moneys shali be paid by the State Board of 
Pensions into the treasury and become a part of 
the general fund appropriated by the State for 
other purposes: Provided, that no greater amount 
shall be paid out under this chapter than is ap- 
propriated under the general appropriation main- 
tenance act.) @L9214 Cr 189" .s) 202) 1927. c? 96.05) 4° 
GeSeol6s Cas) 

Legislative Right.—It is the exclusive right of the Legis- 
lature to determine and declare by whom and how the in- 
digent of the State entitled to support shall be ascertained, 
and from what fund and by whom allowances for their sup- 


port shall be made. Board v. Commissioners, 113 N. C. 
379, 18 S. E. 661. 


§ 112-30. Increase by counties; special tax. 
—The county commissioners of each county 
in the state are authorized and empowered, if in 
their discretion such levy is deemed advisable, to 
levy for each year, at the same time and in the 
same manner as the levy of other county taxes, 
a special tax not exceeding two cents on the hun- 
dred dollars valuation of property and six cents 
on each taxable poll for the purpose of increasing 
the pensions of Confederate soldiers and widows. 

Such tax shall be collected and accounted for 
by the sheriff or other tax collector in the same 
manner and under the same penalties as other 
taxes levied for the county, and the net proceeds 
thereof shall be applied each year to increase pro 
rata the pensions of such persons as stand upon 
the Confederate pension roll of the county for 
the year in which the tax is levied. 

The amount collected under this section shall 
be disbursed by the county commissioners pro 
rata to the various pensioners in such county as 
shown by the state pension list for that county. 
Closte ce 189. se aleeC. “s., 5168( yy.) 

Local Modification—Cumberland: 1907, c. 555. 

Constitutionality—Whether this section be regarded as 
general or special, it meets the requirements of Article V, 
section 6, and its efficacy is not impaired by this section of 
the Constitution. It is a familiar principle that existing stat- 
utes not expressly or impliedly repealed by an amendment 
to the Constitution remain in full force and effect, and that 
a statute will not be declared void unless the breach of the 


Constitution is so manifest as to leave no room for reason- 
able doubt. Brown v. Jennings, 188 N. C. 155, 124 §. E. 159. 


Pas tags 


§ 112-31. Officer failing to perform duties. — 
Any officer or other person who shall neglect or 
refuse to discharge the duties imposed upon him 
by this article shall be guilty of 2 misdemeanor, 
and upon conviction thereof in the superior court 
shall be fined or imprisoned at the discretion of 
the court. (1921, c. 189, s. 22; C. S. 5168(w).) 


§ 112-82. Speculation in pension claims a mis- 
demeanor.—Any person who shall speculate or 
purchase for a less sum than that to which each 
may be entitled the claims of any soldier or 
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[ 149 ] 


§ 112-33 
sailor or widow of a deceased soldier or sailor, 
allowed under the provisions of this article, shall 
be guilty of a misdemeanor, and upon conviction 
shall be fined or imprisoned, or both in the dis- 
cretion .of ‘thei courts, (41924.)c. 189, s5423.-0( Cass. 
5168(x).) 


Pension Not Assignable.—Installments of a pension pay- 
able in the future are not assignable. Gill v. Dixon, 131 NN. 
Cr 8/5 AZ s, LE Ooo 


§ 112-33. County payment of burial expenses.— 
Whenever in any county of this state a Confed- 
erate pensioner on the pension roll of the county 
or the widow of a Confederate soldier shall die, 
it shall be the duty of the board of commissioners 
of such county, upon the certificate of such fact 
by the clerk of the superior court and recom- 
mendation of the chairman of the pension board 
of the county, to order the payment out of the 
general fund of the county of a sum not exceed- 
ing thirty dollars ($30), to be applied toward de- 


fraying the burial expenses of such deceased 
pensioner or widow. (1921, c. 189, s. 24: C. S. 
5168(y).) 


Courty Liable for Expenses.—This section requires the 
$20 (now $30) on account of the burial of a Confederate pen- 
sioner to be paid by the board of commissioners of the county 
of the pension roll on which his name appears, irrespec- 
tive of residence. Hannah v. Board, 176 N. C. 395, 97 S. E. 
160. 


§ 112-34. State payment of burial expenses. 
—Whenever in any county of this state a Con- 
federate pensioner on the pension roll shall die, 
and such fact has been determined by the state 
auditor, the state auditor shall forward to the 
clerk of the superior court of the county in which 
such pensioner resided a state warrant in the 
amount of one hundred dollars ($100.00), to be 
paid by the clerk of the superior court of the 
county in which such pensioner resided to the 
personal representative, or next of kin of such 
deceased pensioner to be applied toward defray- 
ing the funeral expenses of such deceased pen- 
sioner: Provided, that this section shall also ap- 
ply to pensioners transferred to Old Age Assist- 
ance under the provisions of § 112-21. (1939, c. 
187. GascelOdde pC bot esard.) 

Editor’s Note.—The 1941 amendment added the proviso. 


§ 112-35. Peddling without license. — All ex- 
Confederate soldiers who are without means of 
support other than their manual labor, and who 
are incapacitated to perform manual labor for 
any reason other than by their vicious habits, 
and now citizens of this state, shall be allowed to 
peddle drugs, goods, wares, and merchandise in 
any of the counties of this state without a license 
therefor. Before any soldier shall be entitled to 
the benefits of this section he shall make appli- 


CH. 112. CONFEDERATE PENSIONS, ETC. 


§ 112-37 


cation to the county board of pensioners of the 
county of which he is a resident, and show to the 
satisfaction of the county board of pensions that 
he is entitled to the same by having served in the 
Confederate army or navy during the war be- 
tween the states, and that he is incapacitated to 
perform manual labor, and does not own prop- 
erty the tax valuation of which exceeds the sum 
of two thousand dollars ($2,000) in his own name 
or in the name of his wife, deeded to her by him 
since the first day of March, one thousand nine 
hundred “and “two. (19el cr 1504) Gos area 
5168(z).) 

Cross Reference.—As to exemption from jury duty, see § 
9-19. 

§ 112-36. Taking fees for acknowledgments by 
pensioners.—It shall be unlawful for any clerk of 
the Superior Court, notary public or any magis- 
trate to charge any Confederate pensioner or the 
widow of such Confederate pensioner receiving a 
pension from the State of North Carolina for tak- 
ing acknowledgments in connection with pension 
papers. 

Any person violating any of the provisions of 
this section shall be deemed guilty of a misde- 
meanor and upon conviction shall be fined not 
more than fifty dollars or imprisoned not more 
than thirty days. (1925, c. 68.) 


§ 112-37. Officers required to check roll of 
pensioners with record of vital statistics. — It 
shall be the duty of the Register of Deeds and the 
Clerk of the Court of each county in the State of 
North Carolina to check the roll of pensioners 
furnished the Clerks of the Court of the various 
counties of the State, with the record of vital 
statistics in the office of the Register of Deeds, 
within ten days after receipt of the pension roll, 
which roll shall be furnished by the State Audi- 
tor on or before October fifteenth and April 
fifteenth of each year, and certify under their 
hands and seals of their office, the names of all 
deceased pensioners with dates of their. death, 
whose names appear upon the pension roll, to the 
State Auditor. The State Auditor at the time of 
furnishing the pension rolls to the Register of 
Deeds and Clerk of the Superior Court of each 
county, as herein previded, shall also furnish 
copies of said pension rolls to the State Registrar 
of Vital Statistics, who shall cause the same to be 
checked against the vital statistics records in his 
office and certify to the State Auditor the names 
of all persons appearing on said pension rolls, 
which the records in his office show to be de- 
ceased, together with the dates of their death. 
(1931, c. 144.) 
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Chapter 113. Conservation and Development. 


SUBCHAPTER I. DEPARTMENT OF 
CONSERVATION AND DE- 


VELOPMENT. 
Gar Art. 1. Organization and Powers. 
113-1. Meaning of terms. 


113-2. Department created. 

113-3. Duties of the department. 

113-4. Board of Conservation and Development. 

113-5. Appointment and terms of office of board. 

113-6. Meetings of the board. 

113-7. Compensation of board. 

113-8. Powers and duties of the board. 

113-9. Director of Conservation and Develop- 
ment. 

113-10. Duties of the director. 

113-11. Compensation of the director. 

113-12. Assistants. 

113-13. Power to examine witnesses. 

113-14. Reports and publications. 

113-15. Advertising of state resources and ad- 
vantages. 

113-16. Cooperation with agencies of the Fed- 
eral government. 


113-17. Agreements, negotiations and conferences 
with Federal Government. 

113-18. Department authorized to receive funds 
from Federal Power Commission. 

113-19. Codperation with other State departments. 

113-20. Codperation with counties and municipal 
corporations. 

113-21. Codperation of counties with state in 
making water resource survey. 


113-22. Control of State forests. 

113-23. Control of Mount Mitchell Park and 
other State parks. 

113-24. Protection of waterfowl food growing in 
public waters. 

113-25. Notice to department before beginning 
business of manufacturing products 
from mineral resources of State. 


113-26. Department authorized to dispose of min- 
eral deposits belonging to state. 

113-26.1. Bureau of mines. 

113-27. Investigation of coasts, ports and water- 
ways of State. 

113-28. Reimbursement of government for ex- 
pense of emergency conservation work. 


SUBCHAPTERV IT STATE FORESTS AND 
PARKS. 


Art. 2. Acquisition and Control of State 
Forests and Parks. 


113-29. Policy and plan to be inaugurated by 
division of forestry. 

113-30. Use of lands acquired by counties through 
tax foreclosures as demonstration for- 
ests. 

113-31. Procedure for acquisition of delinquent 
tax lands from counties. 

113-32. Purchase of lands for use as demonstra- 
tion forests. 

113-33. Forest management appropriation. 

113-34. Power to acquire lands as State forests, 
parks, etc.; donations or leases by 
United States. 


Sec. 

113-35. 
113-36. 
113-37. 
113-38. 
113-39. 


113-40. 


113-41. 


113-42. 
113-43. 


113-44. 


State timber may be sold by Department 
of Conservation and Development; for- 
est nurseries; control over parks, etc. 

Application of proceeds from sale of 
products. 

Legislative authority necessary for pay- 
ment. 

Distribution of funds from sale of forest 
lands. 

License fees for hunting and fishing on 
government-owned property unaffected. 

Donations of property for forestry or 
park purposes; agreements with federal 
government or agencies for acquisition. 

Expenditure of funds for development, 
etc.; disposition of products from lands; 
rules and regulations. 

Disposition of revenues received from 
lands acquired. 

State not obligated for debts created 
hereunder. 

Disposition of lands acquired. 


Art. 8. Private Lands Designated as 


113-45. 
113-46. 
113 47. 
113-48. 
113-49. 
113-50. 


State Forests. 


Governor may designate state forests. 
Publication of declaration. 

Duty of the landowners. 

State forest wardens appointed. 
Powers of state forest wardens. 
Fines imposed. 


Art. 4. Protection against Forest Fires. 


113-51. 
113-52. 
113-53. 
113-54. 


113-55. 
113-56. 
113-57. 
113-58. 
113-59. 


113-60. 


Board of Conservation and Development. 

State forester and forest wardens. 

Duties of state forester. 

Duties of forest wardens; payment of 
expenses by state and counties. 

Powers of forest wardens to prevent and 
extinguish fires. 

Compensation of forest wardens. 

Woodland defined. 

Misdemeanor to destroy posted forestry 
notice. 

Cooperation between counties and state 
in forest fire protection. 

Instructions on forest preservation. 


Art. 5. Corporations for Protection and 


113-61. 


113-62. 
113-63. 
113-64. 


113-65. 
113-66. 


113-67. 
113-68. 
113-69. 
113-70. 


113-71. 
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Development of Forests. 


Private limited dividend corporations may 
be thus formed. 

Manner of organizing. 

Directors. 

Duties of supervision by director of de- 
partment of ‘conservation and develop- 
ment. 

Powers of director. 

Provision for appeal by corporations to 
governor. 

Limitations as to dividends. 

Issuance of securities restricted. 

Limitation on bounties to stockholders. 

Earnings above dividend requirements 
payable to state. 

Dissolution of corporation. 


CH. 113. CONSERVATION AND DEVELOPMENT 


Sec. 

113-72. Cutting and sale of timber. 

113-73. Corporation may not sell or convey with- 
out consent of director, or pay higher 
interest rate than 6%. 

113-74. Power to borrow money limited. 

113-75. Director to approve development of 
forests. . 

113-76. Application of corporate income. 

113-77. Reorganization of corporations. 


Art. 6. Codperation for Development of 
Federal Parks, Parkways and 
Forests. 


113-78. Committee to foster program for devel- 
opment of federal parks, etc. 

113-79. Meeting of committee; executive com- 
mittee; duties of executive secretary. 

113-80. Appointment of executive secretary; ad- 
ditional duties; salary. 

113-81. Department of Conservation and Devel- 
opment authorized to make agreements 
with federal and state agencies. 


SUBCHAPTER III. GAME LAWS. 


Art. 7. North Carolina Game Law of 1935. 


113-924, litle of atticie. 

113-83. Definitions. 

113-84. Powers and duties of the board of con- 
servation and development. 

113-85. Limitations on powers. 

113-86. Organization of work. ; 

113-87. Permits to kill game injurious to agricul- 
TUGes 

113-88. Publication of rules and regulations of 
board. 

113-89. County game commissions. 

113-90. Appointment of commissioner; salary; ex- 
penses; bond; office. 

113-91. Powers of commissioner. 

113-92. Officers constituted deputy game pro- 
tectors. 

113-93. Protectors, deputy protectors, and refuge 
keepers constituted special forest war- 
dens. 

113-94. Payment to state treasurer of license fees. 

113-95. Licenses required. 

113-96. Trappers’ Licenses. 

113-97. Term and use of license. 

113-98. Exemption. 

113-99. Disposition of license fees. 

113-100. Open season. 

113-101. Bag Limits. 

113-102. Protected and unprotected game. 

113-103. Unlawful possession. 

113-104. Manner of taking game. 

113-105. License to engage in business of game 
propagation; sale and _ transportation 
regulated. 

- 113-106. Unlawful transportation. 

113-107. Marking packages in which game trans- 
ported. 

113-108. Privately owned public hunting grounds. 

113-109. Punishment for violation of article. 


Art. 8. Fox Hunting Regulations. 


113-110. Closed season. 
113-111. No closed season in certain counties. 


Sec. 


113-112. 


Police power of protectors in enforcing 
county laws relative to foxes. 


Art. 9. Federal Regulations on Federal 


113-113. 


i 


Lands. 


Legislative consent; violation made a mis- 
demeanor. 


Art. 10. Regulation of Fur Dealers; 


113-114. 
113-115. 
113-116. 
ial eal lee 
113-118. 


113-119. 


113-120. 


113-121. 


113-122. 


113-123. 


113-124. 


113-125. 


113-126. 


Licenses. 


Fur dealer’s license; fees. 

Annual report of furs bought. 

What counties may levy tax. 

Permits may be issued to nonresident 
dealers. 

Licenses for each employee of dealer; 
fees; residence requirement. 

Nonresident buying furs personally or 
through agent classed as nonresident 
fur dealer. 

Violation a misdemeanor. 


Art. 11. Miscellaneous Provisions. 


Possession of firearm silencer, while hunt- 
ing game, made unlawful. 

Sanctuary on Grandfather Mountain; 
molestation of game a misdemeanor. 
Assent of State to Act of Congress pro- 
viding for aid in wild life restoration 

projects. 
Birds kept as pets or for breeding. 
Local by counties: Bird dogs running at 
large. 
Deer; fire-hunting; compelling testimony. 


SUBCHAPTER IV. FISH AND FISHERIES. 
Art. 12. General Provisions for Ad- 


113-127. 
113-128. 


113-129. 


113-130. 
113-131. 


113-132. 


113-133. 


113-134. 


ministration. 


Definitions. 

Administrative machinery for enforcing 
laws relating to fish. 

Commissioner of commercial fisheries. 

Fish inspectors. 

Commissioner of commercial fisheries and 
assistants not to be financially inter- 
ested in fisheries. 


Clerical force and office for commercial 
fisheries commissioner. 

Boats and equipment for commercial 
fisheries Commissioner. 

“Commercial fisheries fund” derived from 
imposts. 


Art. 18. Powers and Duties of Board 


113-135. 
113-136. 


113-137. 


113-138. 


113-139. 


113-140. 
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and Commissioners. 


Duties of the Board. 

Regulations as to fish, fishing, and fish- 
eries made by board. 

Regulations affecting existing interests 
not effective for two years. 


Hearing before changes as to certain reg- 
ulations. 

Reports of board to legislature; publica- 
tion. 

Violations investigated; nets seized and 
sold; bond of commissioner liable. 


Sec. 


113-141. 


113-142 


113-143. 


113-144. 
113-145. 
113-146. 
113-147. 


113-148. 


113-149. 
113-150. 
113-151. 


113-152. 


113-153. 
113-154. 


113-155. 
113-156. 


113-157. 


113-158. 


113-159. 
113-160. 
113-161. 


113-162. 


113-163. 
113-164. 


113-165. 
113-166. 
113-167. 
113-168. 


113-169. 
113-170. 
113-171. 
113-172. 
113-173. 


113-174. 


113-175. 
113-176. 
113-177. 
113-178. 


Art. 15. 


+ 
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Arrests without warrant; investigation of 
unlawful transportation of seafood. 
Taking fish for scientific purposes. 


Art. 14. Licenses for Fishing in 
Inland Waters. 


Fishing licenses for persons above 16 
years of age. 

Resident state license. 

Non-resident state license. 

County licenses and daily permits. 

Clerk of superior courts may sell licenses 
and account for same to department. 
Department to furnish forms; what li- 
censes must show; signature of licensee; 
licenses to become void on December 31 
of year issued; license button to be 

worn in plain view. 

Record of all licenses issued to be kept. 

Reports. 

Deposit of proceeds of licenses with 
state treasurer; use of, by department. 

Licenses to be kept about person of li- 
censees; license button to be worn on 
outside. 

Transfer of licenses forbidden. 

Licenses not additional to propagation 
license; to what waters applicable. 

Fishing without landowner’s permission. 

Persons having resided in State for six 
months presumed to be residents. 

Violation made misdemeanor; punish- 
ment. 


Commercial Licenses and 
Regulations. 


Licenses to fish; 
enforcement. 
Resident may catch shellfish for own use. 

Licenses for oyster boats; schedule. 

Boats using purse seines or shirred nets; 
tax. 

Licenses for various appliances and their 
users; schedule. 

License tax on dealers and packers. 

Purchase tax on dealers; schedule; col- 
lection. 

License tax on trawl boats. 

Printed regulations furnished dealers. 

Dealers to keep and furnish statistics. 

Disturbing marks or property of com- 
mission prohibited. 

Edible fish used only as food. 

Explosives, drugs, and poisons prohibited. 

Possession of fish killed by explosives as 
evidence. 

Discharge of deleterious matter into wa- 
ters prohibited. 

Operation of boats in violation of rules 
and laws forfeits boats and apparatus. 

Violations of fisheries law misdemeanor; 
licenses forfeited. 


issuance, terms, and 


Art. 16. Shellfish; General Laws. 


Oyster bed defined. 

Board to lease. 

Lessee to be citizen. 

Areas leased in different waters. 


Sec. 


113-179. 


113-180. 


113-181. 
113-182. 


113-183. 
113-184. 
113-185. 


113-186. 


113-187. 
113-188. 


113-189. 
113-190. 
113-191. 


113-192. 
113-193. 
113-194. 
113-195. 
113-196. 


113-197. 
113-198. 


113-199. 
113-200. 


113-201. 


113-202. 


113-203. 
113-204. 
113-205. 
113-206. 
113-207. 
113-208. 
113-209. 
113-210. 
113-211. 
113-212. 
113-213. 
113-214. 


113-215. 
113-216. 


DEVELOPMENT 


Prerequisites for lease; application; de- 
posit; survey; location. 

Execution of lease; notice and filing; 
marking and planting. 

Term and rental. 

Nature of lessee’s rights; assignment and 
inheritance. 

Renewal of lease. 

Forfeiture of lease for nonpayment. 

Contest over grant of lease; time for con- 
test; decision; appeal. 

License to catch oysters; oath of appli- 
cant. 

Filing oath; recording license; fees. 

Nonresidents not to be licensed or hired 
as oystermen. 

Tax on oysters exported from state. 

Monthly report of licenses to be filed. 

Certain shellfish beds real property for 
taxation, etc. 

Close season for oysters; exceptions. 

Oyster dealers to keep records. 

Oyster measure. 

Illegal measures prohibited. 

Dredging regulated as to territory and 
season. 

Illegal dredging prohibited; evidence. 

Dredging prohibited in certain waters of 
Pamlico sound. 

Culling required; size limit. 

Taking unculled oysters for planting per- 
mitted to residents. 

Unculled oysters seized and scattered on 
public grounds. \ 

Shells to be bought and scattered on pub- 
lic beds. 

Perjury in application for oyster license. 

Catching oysters without license. 

Oyster dealing without license. 

Use of unlicensed boat in catching oysters. 

Failure to stop and show license. 

Displaying false number on boat. 

Catching oysters for lime. 

Catching oysters Sunday or at night. 

Unloading at factory Sunday or at night. 

Oyster-laden boats in canals regulated. 

Sale or purchase of unculled oysters. 

Boat captain’s purchase of unculled oys- 
ters: 

Larceny from private grounds. 

Injury to private grounds; work at night.: 


Art. 17. Experimental Oyster Farms. 


113-217. 


e 
113-218. 
113-219. 


113-220. 
113-221. 


113-222. 


113-223. 
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Establishment of experimental oyster 
farms. 

Construction and management. 

Disposition of proceeds from sale of 


ters. 


oys- 


Art. 18. Propagation of Oysters. 


Board to plant natural oyster beds; ma- 
terial; selection of planting ground. 
Location and boundaries of planting; 
propagating material; manner and time 

of planting; supervision of work. 
Purchase of material; pay for work; con- 
tracts; limit of cost. 
Marking boundary of planted grounds; 
protection. 


113-241. 


113-242. 


113-243. 
113-244. 
113-245. 
113-246. 
113-247. 
113-248. 
113-249. 


113-260. 
113-261. 
113-262. 
113-263. 
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_ Acts violative of law constituting misde- 


meanor. 


5. Enforcement of law. 
. Planting of certain kinds of oysters pro- 


hibited. 
Art. 19. Terrapin. 


. Drag-nets prohibited to nonresidents. 
. Diamond-back terrapin protected. 


Art. 20. Salt Fish and Fish Scrap. 


. Inspectors for salt fish; duties; fees. 
. Salt fish sold by weight; marked on 


package. 


. Salt mullet; special marking. 
. Measures for fish scrap and oil. 


. 21. Commercial Fin Fishing; Gen- 


eral Regulations. 


Right of fishing in grantee of land under 
water. 


34. Seines prohibited to nonresidents; excep- 


tions. 


. Fishing with nets, etc., by non-residents 


prohibited. 


36. Fishing within three-mile limit permitted 


with pound nets. 


. Permission to set up apparatus tc be 


granted by department of conservation 
and development and federal govern- 
ment; license fee. 


. Taking of shrimp by non-residents pro- 


hibited. 


. Closed season for residents taking shrimp. 
. Violation of two preceding sections made 


misdemeanor. 

Regulations subject to approval of de- 
partment. 

Menhaden fishing forbidden to nonresi- 
dents. 

Menhaden fishing with nets regulated. 

Poisoning streams. 

Putting explosives in waters forbidden. 

Fish offal in navigable waters. 

Sunday fishing. 

Robbing nets. 

Vessel injuring nets. 


. Injury to fishing structures. 
. Obstructing passage of fish in streams. 
2. Dams for mills and factories regulated; 


sluiceways. 


3. Sluiceways and fish passages; regulation 


and enforcement. 


. 22. Cooperation with United States 


Bureau of Fisheries. 


. Fish cultural operations by U. S. 


Art. 23. Propagation of Fish. 


By whom issued. 


. Applications; when licenses expire. 
. Erection of dams, ponds, etc. 

. What license authorizes. 

. Catching fish from streams. 


Certificate or invoice of sale. 

Annual reports of transactions. 

From what waters stock taken. 

Killing domestic and predatory birds and 
animals. 


Sec. 

113-264. Necessity for license; trespassing upon 
licensees’ property. 

113-265. Punishment for violation. 


Art, 24, Shellfish; Local Laws. 


113-266. New Hanover, Onslow and _ Pender: 
Close season for oysters. 

113-267. Brunswick, New Hanover and Pender: 
Clams protected. 

113-268. Brunswick: Clams; size limit. 

113-269. Brunswick: Fire on oyster beds; raking. 

113-270. Carteret: Clams in Newport River. 

113-271. New Hanover: Catching oysters in 
Myrtle Grove Sound. 

113-272. New Hanover: Clams in Masonboro 
sound. 

113-273. Onslow: Catching oysters and clams in 
certain waters. 

113-274. Onslow: Catching oysters in Stump 
sound. 

113-275. Onslow: Clams in Brown sound and 
Queen’s creek. 


Art. 25. Commercial Fin Fishing; 
Local Regulations. 


113 


-276. Inlets; nets in, regulated. 
113-277 


. Pamlico and sounds to the north: Net 

stakes to be removed. 

113-278. Pamlico, Croatan, and Albemarle sounds 
and inlets: Fishing regulated. 

113-279. Albemarle and Croatan sounds and inlets: 
Drift nets. 

113-280. Albemarle sound and tributaries: Nets 
and net stakes. 

113-281. Albemarle sound in certain parts: Gill 
nets. 

113-282. Albemarle sound of Tyrell county: Gill 
nets. 

113-283. Albemarle sound in certain parts: An- 
chor, drift, and stake nets. 

113-284. Albemarle sound: Nets near wharves or 
Norfolk Southern railroad bridge. 

113-285. Croatan marshes: Nets and fishing ap- 
paratus near. 

113-286. Currituck sound: Nets used regulated. 

113-287. Pamlico sound: Nets to be set north and 
south. 

113-288. Pamlico sound; tributaries, rivers, and 
waters of Carteret county: Nets regu- 
lated. 

113-289, Pamlico sound; waters of Pamlico county: 
Nets regulated. 

113-290. Roanoke sound: Nets in. 

113-291. Black river: Fishing regulated. 

113-292. Black river and Mingo creek: Only hook 
and line. 

113-293. Black river in Bladen, Cumberland and 
Sampson: Close season. 

113-294. Black river and Six Runs: Obstructing 
channel; lay days. 

113-295. Cape Fear river: Nonresidents may not 
fish. 

113-296. Cape Fear river: Nets and seines regu- 
lated. 

113-297. Cape Fear river: Fish traps regulated. 

113-298. Cape Fear and Northeast rivers: Nets in. 

113-299. Cape Fear, Northeast, and Black rivers: 

Obstructing fish; fishing between Sat- 

urday evening and Monday evening. 
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§ 113-1 


Sec. 


113-300. 
1138-301. 
113-302. 


113-308. 
113-504. 


113-305. 


113-306. 


113-307. 


1138-309. 
113-310 
113-311. 


113-312. 
113-313. 


113-314. 
113-315. 


113-316 


113-320. 


113-321. 


113-322. 


113-323. 


113-329. 
113-330. 
113-331. 


113-332. 
113-333. 
113-334. 


113-335. 
113-336. 


113-337. 
113-338 


. Neuse river: 
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Cape Fear river, northeast branch: Seines, 
nets and traps. 

Goose and Oyster creeks: Drag or haul 
nets unlawful. 

Little river: Obstructions in. 

Lumber river: Close season for traps in. 

Lumber river and waters of Robeson, 
Columbus, Hoke, and Scotland: Fish- 
ing regulated. 

Moccasin river and Big and Little Con- 
tentnea creeks: Obstructions and nets 
in. 

Neuse and Trent rivers: Stationary, set, 

or dutch nets. 

Neuse and Trent 

bars regulated. 

Obstructions in, by dams, 


rivers: Size of seine 


SGtSw Etc, 

Neuse river: Certain nets regulated. 

Neuse, Trent, Moccasin, White Oak and 
New Rivers; perch traps prohibited, 
minimum size of other traps. 

Pamlico and Tar rivers: Dutch, etc., nets 
prohibited. 

Pamlico and Tar rivers: Lay days. 

Pamlico river: Dutch, etc., nets allowed 
under regulation. 

Perquimans river: Nets in, regulated. 

Roanoke river: Drift nets in, regulated. 

to 113-319. [Repealed. | 

Trent river: Use of nets regulated. 

Counties on Pamlico sound: Size of fish 
caught or sold. 

Brunswick, New Hanover and Pender: 
Size of bars in nets. 

Brunswick, Cumberland, New 





Hanover, 


Sampson, and Harnett: Close season 
for fish. 
. New Hanover, Onslow, and Pender: 
Purse nets and seines for food fish. 
. Beaufort: Nets regulated in certain 
creeks. 
. Beaufort: Fishing by residents in Bath 
creek. 
. Beaufort: Certain nets in Blount’s creek. 
. Beaufort: Certain nets in Durham and 
Lee’s creeks. 
Beaufort: Certain nets in Nixon’s creek. 
Beaufort: Certain nets in North creek. 
Bladen: Manner of fishing in Brown 


Marsh and Horseshoe swamps. 
Bladen: White lake; hook and line only. 
Brunswick: Mullet fishing; purse nets. 
Brunswick: Nonresidents must have li- 

cense. 

Carteret: Cedar Island township; hauling 
nets with power. 

Carteret: Use of dutch nets. 

Carteret: Size of seine mesh. 

Carteret: Length of nets. 


SUBCHAPTER I. DEPARTMENT OF CON- 
SERVATION AND DEVELOPMENT. 


Art. 1. Organization and Powers. 
§ 113-1. Meaning of terms.—In this article, 
unless the context otherwise requires, the ex- 


Sec. 


113-339. 
113-340. 
113-341. 
113-342. 
113-343. 
113-344, 
113-345. 
113-346. 
113-347 

113-348. 
113-349. 
113-350. 
113-351. 
113-352. 
113-353. 
113-354. 
113-355. 
113-356. 
113-357. 


113-358. 
113-359. 


113-360. 
113-361. 


113-362. 
113-363. 


113-364. 
113-365. 


113-366. 
113-367. 
113-368. 
113-369 

113-370. 
113-371. 


113-372. 
113-373. 


113-374. 
113-375. 


113-376 


113-377. 


Conservation and Development; 
Board of 


the 


DEVELOPMENT § 113-2 


Carteret: Joining nets together. 


Carteret: Obstructions to fish prohibited. 

Carteret: Pound nets in Neuse river. 

Carteret: Purse nets for mullet pro- 
hibited. 

Carteret and Onslow: Purse nets pro- 


hibited for food fish. 


Chatham: Fishways in Haw river. 

Clay: Fishing regulated. 

Columbus: Traps and nets in Porter 
swamp. 

Currituck county: Fishing in Atlantic 
township. 


Currituck county: Dutch nets in Curri- 
tuck sound. 

Currituck county: 
fish. 

Currituck county: 

Dare: Dutch and 

Dare: Fishing in 
lated. 

Greene: Size of 
other’s land. 

Hertford and Northampton: Fish in Po- 
tecasi creek protected. 

Hyde: Pound and dutch nets prohibited. 

Hyde: Drag nets prohibited in Rose bay. 

Hyde: Drag nets prohibited in Slade’s 
river and Fortescue creek. 

Hyde: Slade’s river; nets in. 

New Hanover: Nets in Masonboro and 
Myrtle Grove sounds. 

New Hanover: Seines in Atlantic ocean. 

Onslow: Obstructions in Cypress swamp 
and Haws run. 

Onslow: Stop nets prohibited. 

Onslow: Nets and seines in ocean regu- 
lated. 

Onslow: Seines and nets in New river. 

Onslow County: Ban on use of haul nets 
and seines in New River. 

Pamlico county: Use of nets regulated. 

Pamlico county: Nets in Dawson’s creek. 

Pamlico county: Drag nets prohibited in 
certain streams. 


Shipping or selling 
Right of search. 

pound nets prohibited. 
Kitty Hawk bay regu- 


mesh; fishing on an- 


Pasquotank county: Pound or fyke nets 
in Pasquotank river. 

Pasquotank county: Nets in Hatley 
creek. 

Pasquotank and Perquimans: Gill nets 
allowed. 

Robeson: Fishing in Lumber river. 

Robeson: Nets and traps; close season; 
limit catch. 

Sampson: Fishing regulated. 

Tyrrell: Alligator river and Frying Pan 


creek; nets in. 

Wayne: Nets and traps in Neuse and 
Little rivers. 

Taking shad prohibited in certain area. 


“board” means 
Conservation and Development; 


and “director” means the Director of Conserva- 


tion and Development. 


§ 113-2. Department created.—There is 


(1925, c. 122, s. 3.) 


here- 


pression “department” means the Department of by created and established a department to be 
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§ 113-3 CH. 113. 
known as the “Department of Conservation and 
Development,” with the organization, powers 
and duties hereafter defined in this article. 
(1925, c. 122, s. 2.) 


§ 113-38. Duties of the department.—It shall be 
the duty of the department, by investigation, rec- 
ommendation and publication, to aid 

(a) In the promotion of the conservation and 
development of the natural resources of the 
State; 

(b) In promoting a more profitable use of 
lands, forests and waters; 

(c) In promoting the development of com- 
merce and industry; 

(d) In codrdinating existing scientific investi- 
gations and other related agencies in formulating 
and promoting sound policies of conservation 
and development; and 

(e) To collect and classify the facts derived 
from such investigations and from other agencies 
of the State as a source of information easily ac- 
cessible to the citizens of the State and to the 
public generally, setting forth the natural, eco- 
nomic, industrial and commercial advantages of 
the State. (1925, c. 122, s. 4.) 


§ 118-4. Board of Conservation and Develop- 
ment.—The control and management of the de- 
partment shall be vested in a board to be known 
as the “Board of Conservation and Development,” 
to be composed of fifteen members. (1925, c. 122, 
S48 LOST OHS, a. sano tice 454 


§ 113-5. Appointment and terms of office of 
board.—After May 1, 1941, the Governor shall 
appoint fifteen persons to be members of the 
Board of Conservation and Development. In 
making the appointments, the Governor shall take 
into consideration the functions and activities of 
the Board, and he shall select members who are 
qualified to represent the different activities and 
functions of the department, giving as near as 
possible proportional representation to each and 
all of the functions and activities of said depart- 
ment. The terms of office of the board members 
shall be four years, and until their successors are 
appointed and qualified. (1925, c. 122, s. 6; 1927, 
Gino. S.- Ocn tO 4IN Cp 40.) 


§ 113-6. Meetings of the Board. — The said 
Board shall be required to meet at least twice per 
year; once in January and once in July, the exact 
time and place to be designated by the chairman 
of the Board, and the Board may hold such other 
meetings at different times and places as may be 
deemed by the Board necessary to the proper 
conduct of the business of the department. (1925, 
c. 122, s. 7; 1927, c. 57, s. 3; 1941, c. 45.) 


§ 1138-7. Compensation of Board.—The mem- 
bers of the Board shall receive not more than five 
dollars per diem and actual travel expenses while 
in attendance on Board meetings or while en- 
gaged in the business of the department. (1925, 
O,/128) $.u8% 1927,'c. 57, Ss. 31° 1041, Cc. 40.) 


§ 113-8. Powers and duties of the board.— 
The board shall have control of the work of the 
department, and may make such rules and regu- 
lations as it may deem advisable to govern the 
work of the department and the duties of its em- 
ployees. 
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It shall make investigations of the natural, in- 
dustrial and commercial resources of the State, 
and take such measures as it may deem best 
suited to promote the conservation and develop- 
ment of such resources. 

It shall have charge of the work of forest 
maintenance, forest fire prevention, reforestation, 
and the protection of lands and water supplies by 
the preservation of forests; it shall also have the 
care of State forests and parks, and other rec- 
reational areas now owned or to be acquired by 
the State, including the lakes referred to in § 
146-7. 

It shall make such examination, survey and 
mapping of the geology, mineralogy and topog- 
raphy of the State, including their industrial and 
economic utilization, as it may consider neces- 
sary; make investigations of water supplies and 
water-powers, with recommendations and plans 
for promoting their more profitable use. and take 
such measures as it may consider necessary to 
promote their development. 

It shall have the duty of enforcing the laws re- 
lating to all fish. 

It shall make investigations of the existing: 
conditions of trade, commerce and industry in 
the State, with the causes which may hinder or 
encourage their growth, and may devise and 
recommend such plans as may be considered best 
suited to promote the development of these in- 
terests. 

The board may take such other measures as it 
may deem advisable to obtain and make public 
a more complete knowledge of the State and its 
resources, and it is authorized to codperate with 
other departments and agencies of the State in 
obtaining and making public such information. 

It shall be the duty of the board to arrange 
and classify the facts derived from the investi- 
gations made, so as to provide a general source 
of information in regard to the State, its advan- 
tages and resources. (1925, c. 122, s. 9; 1927, c. 57.) 


§ 113-9. Director of Conservation and Develop- 
ment. — The Governor shall appoint a suit- 
able person as Director of Conservation and De- 
velopment, who shall have charge of the work 
of the department, under the supervision of the 
board. The director shall serve for such time as 
the Governor may designate in his appointment, 
not to exceed, however, the term of office of the 
Governor making the appointment, and until his 
successor is appointed and qualified. (1925, c. 
122, s. 12.) 


§ 118-10. Duties of the director.—It shall be 
the duty of the director, under the supervision 
of the board and under such rules and regulations 
as the board may adopt, to make, or cause to 
be made, examinations and surveys of the eco- 
nomic and natural resources of the State and in- 
vestigations of its industrial and commercial en- 
terprises and advantages, and to perform such 
other duties as the board may prescribe in carry- 
ing out the objects of the department. (1925, c. 
iP I SIGE), 

§ 118-11. Compensation of the director—The 
director shall receive an annual salary to be fixed 
by the Governor not to exceed the sum of six 
thousand dollars. (Rev., s. 2757; 1905, c. 542, ss. 
2, 3; 1925, c. 122, s. 14; C. S. 6122(r).) 
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§ 113-12. Assistants—The director shall ap- 
point, subject to the approval: of the board, such 
experts and assistants as may be found necessary 
to enable him to carry on successfully the work 
of the department, among whom he may appoint, 
subject to the approval of the board and as may 
be found necessary, a State geologist and a State 
forester. To the State forester and the State 
geologist such duties may be assigned by the said 
director, subject to the approval of the board, as 
may be desired, including those heretofore exer- 
cised by those officers so designated. (1925, c. 
122, s. 15.) 


§ 113-18. Power to examine witnesses. — The 
board, or the director, is authorized, in the per- 
formance of their duties, to administer oaths and 
to subpoena and examine witnesses. (1925, c. 
122, s. 10.) 


§ 113-14. Reports and publications—The board 
shall prepare a report to be submitted by the 
governor to each general assembly showing the 
nature and progress of the work and the ex- 
penditures of the department. 

The board may also cause to be prepared for 
publication, from time to time, reports and state- 
ments, with illustrations, maps and other de- 
scriptions, which may adequately set forth the 
natural and material resources of the State and 
its industrial and commercial developments, with 
a view to furnishing information to educate the 
people with reference to the material advantages 
of the State, to encourage and foster existing in- 
dustries, and to present inducements for invest- 
ment in new enterprises. Such reports and in- 
formation shall be published and distributed as 
the board may direct, at the expense of the State 
as other public documents. (1925, c. 122, s. 11.) 


§ 113-15. Advertising of state resources and 
advantages.—It is hereby declared to be the duty 
of the department of conservation and develop- 
ment to map out and to carry into effect, under 
the direction and with the approval of the director 
of the budget, a systematic plan for the nation- 
wide advertising of North Carolina, properly pre- 
senting, by the use of any available advertising 
media, the true facts concerning the state of North 
Carolina and all of its resources. (1937, c. 160.) 


§ 113-16. Cooperation with agencies of the 
Federal government.—The board is authorized 
to arrange for and accept such aid and coop- 
eration from the several United States Govern- 
ment bureaus and other sources as may assist 
i completing topographic surveys and in car- 
rying out the other objects of the department. 

The board is further authorized and directed 
to cooperate with the Federal power commission 
in carrying out the rules and regulations pro- 
mulgated by that commission; and to act in be- 
half of the State in carrying out any regula- 
tions that may be passed relating to water-pow- 
ers in this State other than those related to 
making and regulating rates. The provisions 
of this section are extended to apply to coop- 
eration with authorized agencies of other States. 
(1925, c. 122, s. 18; 1929, c. 297, s. 2.) 


§ 118-17. Agreements, negotiations and con- 
ferences with Federal Government.—The De- 
partment of Conservation and Development is 
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delegated as the state agency to represent North 
Carolina in any agreements, negotiations, or con- 
ferences with authorized agencies of adjoining 
or other States, or agencies of the Federal Govy- 
ernment, relating to the joint administration or 
control over the surface or underground waters 
passing or flowing from one State to another: 
Provided, that in all matters relating to pollution 
of said waters the department and the State 
Board of Health, acting jointly, are hereby desig- 
nated as the official agency under the provisions 
of this section. (1929, c. 297, s. 1.) 


§ 113-18. Department authorized to _ receive 
funds from Federal Power Commission. — All 
sums payable to the State of North Carolina by 
the Treasurer of the United States of America 
under the provisions of section seventeen and 
other sections of the Federal Water Power Act 
shall be paid to the account of the State Depart- 
ment of Conservation and Development as the 
authorized agent of the State for receipt of said 
payments. Such sums shall be used by the De- 
partment of Conservation and Development in 
prosecuting investigations for the utilization and 
development of the water resources of the State. 
(1929, c. 288.) 


§ 113-19. Codperation with other State de- 
partments.—The board is authorized to cooper- 
ate with the North Carolina Utilities Commission 
in investigating the water-powers in the State, 
and to furnish the Utilities Commission such in- 
formation as is possible regarding the location of 
the water-power sites, developed water-powers, 
and such other information as may be desired in 
regard to water-power in the State; the board 
shall also codperate as far as possible with the 
Department of Labor, the State Department of 
Agriculture, and other departments and institu- 
tions of the State in collecting information in re- 
gard to the resources of the State and in preparing 
the same for publication in such manner as may 
best advance the welfare and improvement of the 
Staten (1905 ci 122, Sree 19287", 67," Ss. 15° 1931, 
c. 312; 1933, c. 134, s. 8.) 


§ 113-20. Codperation with counties and mu- 
nicipal corporations.—The board is authorized to ~ 
cooperate with the counties of the State in any 
surveys to ascertain the natural resources of the 
county; and with the governing bodies of 
cities and towns, with boards of trade and other 
like civic organizations, in examining and locat- 
ing water supplies and in advising and recom- 
mending plans for other municipal improvements 
and enterprises. Such codperation is to be con- 
ducted upon such terms as the board may direct. 
(1925, c. 122, s. 17.) 


§ 113-21. Codperation of counties with state 
in making water resource survey.—The board of 
county commissioners of any county of North 
Carolina is authorized and empowered, in their 
discretion, to codperate with the Department of 
Conservation and Development or other associ- 
ation, organizations, or corporation in making 
surveys of any of the natural resources of their 
county, and to appropriate and pay out of the 
funds under their control such proportional part 
of the cost of such survey as they may deem 
proper and just. (1921, c. 208; 1925, c. 122, s. 4.) 
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§ 113-22. Control of State forests——The board 
and director shall have charge of all State forests, 
and measures for forest fire prevention. (1925, c. 
122, s. 22.) 


§ 113-23. Control of Mount Mitchell Park and 
other State parks.—The board shall have the con- 
trol and management of Mount Mitchell Park and 
of any other parks which have been or may be 
acquired by the State as State parks. (1925, c. 
122; eSaneos) 


Cross Reference.—For other sections 
Mitchell Park, see §§ 100-11 to 100-15. 


relating to Mount 


§ 113-24. Protection of waterfowl food grow- 
ing in public waters.——The director of the state 
department of conservation and development shall 
have absolute control and authority over all the 
aquatic plant foods or other waterfowl food grow- 
ing in the public waters of North Carolina. None 
of same shall be sold, transported or shipped from 
the State except by permission in writing obtained 
from the director of the state department of con- 
servation and development. Any person, firm or 
corporation violating the provisions of this sec- 
tion shall be guilty of a misdemeanor, and upon 
conviction thereof shall be fined not less than one 
hundred dollars ($100.00) nor more than five hun- 
dred dollars ($500.00) or imprisoned not less than 
ninety (90) days nor more than six (6) months, 
or both such fine and imprisonment, in the dis- 
cretion of the court. (1935; c. 185; 1941, c. 205.) 


§ 113-25. Notice to department before beginning 
business of manufacturing products from mineral 
resources of State.—E very person, firm or corpora- 
tion engaging in the manufacture or production of 
any product from any natural resources, classified 
as mineral products, shall before beginning such 
operation, or if already engaged in such business, 
within ninety days after March 9, 1927, notify the 
department of its intention to begin or continue 
such business, and also notify said department of 
the product or products it intends to produce. 

Every person, firm or corporation now engaged 
or hereafter engaging in the manufacture or pro- 
duction of any product from any natural re- 
sources of the State classified as mineral products, 
shall notify the department when such person, 
firm or corporation shall discontinue such manu- 
facture or production. 

Any person, firm or corporation failing to com- 
ply with the provisions of this section shall be 
guilty of a misdemeanor, and upon conviction shall 
be fined not more than twenty-five dollars and 
not less than five dollars, in the discretion of the 
court, (1927, c: 258.) 


§ 113-26. Department authorized to dispose of 
mineral deposits belonging to state—The State 
Department of Conservation and Development is 
fully authorized and empowered to sell, lease, or 
otherwise dispose of, any and all mineral deposits 
belonging to the State of North Carolina which 
may be found in the bottoms of any sounds, rivers, 
creeks, or other waters of the State; and the said 
Department of Conservation and Development is 
authorized and empowered to convey or lease the 
right to such person, or persons, as it may, in its 
discretion, determine to take, dig and remove from 
such bottoms such mineral deposits found therein 
belonging to the State of North Carolina as may 
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be sold or leased, or otherwise disposed of to them 
by the said department. The department is au- 
thorized, in its discretion, to grant to any person, 
firm, or corporation, within designated boundaries 
for definite periods of time, the right to such 
mineral deposits, or to sell, lease, or otherwise 
dispose of same upon such other terms and con- 
ditions as may be deemed wise and expedient by 
the said department and to the best interest of 
the State of North Carolina: Provided, however, 
that before any such sale, lease, or contract is 
made the same shall be approved by the Governor 
and Council of State. 

Any sale, lease, or other disposition of such 
mineral deposits shall be made subject to all 
rights of navigation, and subject to such other 
terms and conditions as may be imposed by the 
said department. 

All of the proceeds derived from the sale, lease, 
or other disposition of such mineral deposits shall 
be paid into the Treasury of the State, but the 
same shall be used exclusively by the Department 
of Conservation and Development in paying the 
costs of administration of this section and for the 
development and conservation of the natural re- 
sources of the State, including therein any ad- 
vertising program which may be adopted for such 
purpose, all of which shall be subject to the ap- 
proval of the Governor, acting by and with the 
advice of the Council of State. (1937, c. 385.) 


§ 113-26.1. Bureau of mines. — The governor 
and the council of state are hereby authorized, in 
their discretion and at such times as the develop- 
ment of the mineral resources and the expansion 
of mining operations in the state justify and make 
reasonably necessary, to create and establish as a 
part of the department of conservation and de- 
velopment a bureau of mines, to be located in the 
western part of the state, with a view to rendering 
such aid and assistance to mining developments in 
this state as may be helpful in this expanding in- 
dustry, and to allocate from the contingency and 
emergency fund such funds as may reasonably be 
necessary for the establishment and operation of 
such bureau of mines. 

Upon the creation and establishment of such 
bureau of mines as herein authorized, the same 
shall be operated under such rules and regulations 
as may be adopted by the board of conservation 
and development. (1943, c. 612.) 


§ 113-27. Investigation of coasts, ports and wa- 
terways of State.— The department is designated 
as the official State agency to investigate and cause 
investigations to be made of the coasts, ports and 
waterways of North Carolina and to codperate 
with agencies of the Federal and State Govern- 
ment and other political sub-divisions in making 
such investigations. Provided, however, that the 
provisions of this section shall not be construed 
as in any way interfering with the powers and 
duties of the Utilities Commission, relating to the 
acquiring of rights-of-way for the Intra-Coastal 
Waterway; or to authorize the department to rep- 
resent the State in connection with such duties. 
(1981, ce. 139, 266% 1937; c, 434.) 

§ 113-28. Reimbursement of government for 
expense of emergency conservation work.—When 
and if, upon the sale of state land or its prod- 
ucts, the director of conservation and develop- 
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ment determines that the State has derived a di- 
rect profit as a result of work on the land sold, 
or on land the products of which are sold, done 
or to be done, under a project carried on pursuant 
to an act of Congress entitled, “An act for the 
relief of unemployment through the perform- 
ance of useful public work, and for other pur- 
poses” approved March thirty-first, one thousand 
nine hundred and thirty-three, one-half of such 
profit from such sale of land, or one-half the pro- 
ceeds of the sale of such products, or such lesser 
amount as may be sufficient, shall be applied to 
or toward reimbursing the United States gov- 
ernment for monies expended by it under such 
act, for the work so done, to the extent and at 
the rate of one dollar per man per day, for the 
time spent in such work, but not exceeding in 
the aggregate three dollars per acre. The di- 
rector of conservation and development shall fix 
and determine the amount of such profit or pro- 
ceeds. Such one-half part of such proceeds or 
profits, as the case may be, shall be retained by 
the department of conservation and development, 
or paid over to it by any. other authorized agency 
making the sale, to be so retained by such de- 
partment until the account of the United States 
government, with respect to such sale, becomes 
liquidated. Upon completion of the sale, the de- 
partment of conservation and development is 
hereby authorized to settle with the proper fed- 
eral authority an account fixing the amount due 
the United States government and to pay over 
to it the amount-so fixed. The unexpended re- 
mainder, if any, of such one-half part of such 
profit or proceeds shall then be paid over or ap- 
plied by said department of conservation and de- 
velopment as now authorized and directed by law. 
This section shall not be construed to authorize 
the sale of state lands or products, but applies 
only to a sale now or hereafter authorized by 
other provisions of law. ‘This section is enacted 
to procure a continuance of the emergency con- 
servation work within the State, under such act 
or Congress)” (1935, °c) 115:) 


SUBCHAPTER IIT; STATE FORESTS 
AND PARKS. 


Art. 2. Acquisition and Control of State 
Forests and Parks. 


§ 113-29. Policy and plan to be inaugurated 
by division of forestry—The department of con- 
servation and development through the division 
of forestry shall inaugurate the following policy 
and plan looking to the codperation with private 
and public forest owners in this state in so far as 
funds may be available through legislative appro- 
priation, gifts of money or land, or such codpera- 
tion with landowners and public agencies as may 
be available: 

a. The extension of the forest fire prevention 
organization to all counties in the state needing 
such protection. 

b. To codperate with federal and other public 
agencies in the restoration of forest growth on 
land unwisely cleared and subsequently neglected. 

c. To furnish trained and experienced experts 
in forest management, to inspect private forest 
lands and to advise with forest landowners with 
a view to the general observance of recognized 
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and practical rules of growing, cutting and mar- 
keting timber. The services of such trained ex- 
perts of the department must naturally be re- 
stricted to those landowners who agree to. carry 
out so far as possible the recommendations of 
said department. 

d. To prepare and distribute printed and other 
material for the use of teachers and club leaders 
and to provide instruction to schools and clubs 
and other groups of citizens in order to train the 
younger generation in the principles of wise use 
of our forest resources. 

e. To acquire small areas of suitable land in the 
different regions of the state on which to estab- 
lish small, model forests which shall be developed 
and used by the said department of conservation 
and development as state demonstration’ forests 
for experiment and demonstration in forest man- 
agement. (1939, c. 317, s. 1.) 


§ 113-30. Use of lands acquired by counties 
through tax foreclosures as demonstration forests. 
—The boards of county commissioners of the 
various counties of North Carolina are herewith 
authorized to turn over to the said department of 
conservation and development title to such tax 
delinquent lands as may have been acquired by 
said counties under tax sale and as in the judg- 
ment of the state forester may be suitable for 
the purposes named in § 113-29, paragraph “‘‘e”. 
(193 9.=c. S17,aS. 2.) 


§ 113-31. Procedure for acquisition of de- 
linquent tax lands from counties—In the carry- 
ing out of the provisions of § 113-30, the sev- 
eral boards of county commissioners shall fur- 
nish forthwith on written request of the depart- 
ment of conservation and development a com- 
plete list of all properties acquired by the county 
under tax sale and which have remained unre- 
deemed for a period of two years or more. On 
receipt of this list the state forester of the de- 
partment of conservation and development shall 
have the lands examined and if any one or more 
of these properties is in his judgment suitable for 
the purposes set forth in § 113-30, request shall 
be made through the director of said department 
to the county commissioners for the acquisition 


-of such land by the department at a price not to 


exceed the actual amount of taxes due without 
penalties. On receipt of this request the county 
commissioners shall make permanent‘ transfer of 
such tract or tracts of land to the department 
through fee simple deed or other legal transfer, 
said deed to be approved by the attorney general 
of North Carolina, and shall then receive payment 
from the department as above outlined. (1939, c. 
317, s. 3.) 


§ 118-32. Purchase of lands for use as dem- 
onstration forests—Where no suitable tax-delin- 
quent lands are available and in the judgment of 
the department of conservation and development 
the establishment of a demonstration forest is ad- 
visable, the department may purchase sufficient 
land for the establishment of such a demonstration 
forest at a fair and agreed-upon price, the deed for 
such land to be subject to approval of the attor- 
ney general, but nothing in §§ 113-29 to 113-33 
shall allow the department of conservation and 
development to acquire land under the right of 
eminent domain. (1939, c. 317, s. 4.) 
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§ 118-33. Forest management appropriation.— 
Necessary funds for carrying out the provisions 
of §§ 113-29 to 113-33 shall be set up in the reg- 
ular budget as an item entitled forest manage- 
ment. (1939, c. 317, s. 5.) 


§ 113-34. Power to acquire lands as State for- 
ests, parks, etc.; donations or leases by United 
States—The governor of the state is authorized 
upon recommendation of the Board of Conserva- 
tion and Development to accept gifts of land to 
the state, the same to be held, protected, and ad- 
ministered by said board as state forests, and to 
be used so as to demonstrate the practical utility 
of timber culture and water conservation, and as 
refuges for game. Such gifts must be absolute ex- 
cept in such cases as where the mineral interest 
on the land has previously been sold. The State 
Board of Conservation and Development shall 
have the power to purchase lands in the name of 
the state, suitable chiefly for the production of 
timber, as state forests, for experimental, demon- 
stration, educational, park, and protection pur- 
poses, using for such purposes any special ap- 
propriations or funds available. The State Board 
of Conservation and Development shall also have 
the power to acquire by condemnation under the 
provisions of chapter forty, such areas of land in 
different sections of the State as may in the opin- 
ion of the Department of Conservation and De- 
velopment be necessary for the purpose of estab- 
lishing and/or developing State forests, State 
parks and other areas and developments essential 
to the effective operation of the State forestry and 
State Park activities with which the Department 
of Conservation and Development has been or 
may be entrusted. Such condemnation proceed- 
ings shall be instituted and prosecuted in the name 
of the State of North Carolina, and any property 
so acquired shall be administered, developed and 
used for experiment and demonstration in forest 
management, for public recreation and for such 
other purposes authorized or required by law: 
Provided, that before any action or proceeding 
under this sentence can be exercised, the approval 
of the Governor and Council of State shall be ob- 
tained and filed with the Clerk of the Superior 
Court in the county or counties where such prop- 
erty may be situate, and until such approval is 
obtained, the rights and powers conferred by this 
sentence shall not be exercised. The attorney- 
general of the state is directed to see that all 
deeds to the state for land mentioned in this sec- 
tion are properly executed before the gift is ac- 
cepted or payment of the purchase money is 
made. Such state forests shall be subject to county 
taxes assessed on the same basis as are private 
lands, to be paid out of money in the state treasury 
not otherwise appropriated. 


The board of conservation and development 
is further authorized and empowered to accept 
as gifts to the State of North Carolina such for- 
est and submarginal farm land acquired by said 
federal government as may be suitable for the 
purpose of creating and maintaining state-con- 
trolled forests, game refuges, public shooting 
grounds, state parks, state lakes, and other rec- 
reational areas or to enter into long-time leases 
with the federal government for such areas and 
administer them with such funds as may be se- 
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cured from their administration in the best in- 
terest of long-time public use, supplemented by 
such necessary appropriations as may be made 
by the general assembly. The department of 
conservation and development is further em- 
powered to segregate state hunting and fishing 
licenses, use permits, and concessions and other 
proper revenue secured through the administra- 
tion of such forests, game refuges, public shoot- 
ing grounds, state parks, state lakes, and other 
recreational areas to be deposited in the state 
treasury to the credit of the department to be used 
for the administration of these areas. (1915, c. 
253, s. 1: 1925, c. 122, s. 22; 1935, c. 226; 1941, c. 
11S MsM It GNSS, 61244) 

Local Modification.—Stokes: 1941, c. 118, s. 2. 

Editor’s Note.—The amendment of 1935 added the last par- 
agraph of this section. 

The 1941 amendment added the fourth and fifth sentences 


to the first paragraph, together with the proviso at the 
end of the fifth sentence. 


§ 113-35. State timber may be sold by De- 
partment of Conservation and Development; 
forest nurseries; control over parks, etc. — Tim- 
ber and other products of such State forest lands 
may be sold, cut and removed under rules and 
regulations of the Department of Conservation 
and Development. Said Department shall have 
authority to establish on these or other State 
lands under its charge forest nurseries for the 
growing of trees for planting on such State forest 
lands and to procure or acquire tree seeds for 
nursery for forest use. Such planting stock as is 
not required in the State forests may be sold at 
not less than cost to landowners within the State 
for planting purposes, but all such planting shall 
be done under plans approved by the Depart- 
ment. The Department shall make reasonable 
rules for the regulation of the use by the public 
of such and all State forests, State parks, State 
lakes, game refuges and public shooting grounds 
under its charge, which regulations, after having 
been posted in conspicuous places on and adja- 
cent to such State properties and at the court- 
house of the county or counties in which such 
properties are situated, shall have the force and 
effect of law and any violation of such regula- 
tions shall constitute a misdemeanor and shall be 
punishable by a fine of not more than fifty dollars 
or by imprisonment for not exceeding thirty 
days, -(19814,. 4,111.) 


§ 113-36. Application of proceeds from sale of 
products.—All money received from the sale of 
wood, timber, minerals, or other products from 
the state forests shall be paid into the state treas- 
ury and to the credit of the Board of Conserva~ 
tion and Development; and such money shall be’ 
expended in carrying out the purposes of this 
article and of forestry in general, under the direc- 
tion of the Board of Conservation and Develop- 
ment. (1915; e253, s." 25.1926, ¢.1122, s. 2275Cs 
S. 6125.) 


§ 113-37. Legislative authority necessary for 
payment.—Nothing in this article shall operate 
or be construed as authority for the payment of 
any money out of the state treasury for the pur- 
chase of lands or for other purposes unless by 
appropriation for said purpose by the general 
assembly. (1915, c. 253, s. 2%; C. S. 6126.) 
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§ 113-38. Distribution of funds from sale of 
forest lands.—All funds paid by the National 
Forest Commission, by authority of act of Con- 
gress, approved May 23, 1908 (Thirty-five Stat., 
two hundred sixty), for the counties of Avery, 
Buncombe, Burke, Craven, Haywood, Henderson, 
Jackson, Macon, Swain, Transylvania, Watauga, 
and Yancey, shall be paid to the proper county of- 
ficers, and said funds shall, when received, be 
placed in the account of the general county funds: 
Provided, however, that in Buncombe County said 
funds shall be entirely for the use and benefit 
of the school district or districts in which said 
national forest lands shall be located. 

All funds which may hereafter come into the 
hands of the state treasurer from like sources 
shall be likewise distributed. (Ex. Sess. 1920, c. 
CheelOc ine Caml (Orn Sumi ciel OOS pC.) DST, 1S. 158 193 9eNc. 
152; 1943, c. 527; C. S. 6126 (a).) 

Editor’s Note.—The 1943 
applicable to Craven county. 


amendment made this section 


§ 113-39. License fees for hunting and fish- 
ing on government-Owned property unaffected. — 
No wording in § 113-118, or any other North 
Carolina statute or law, or special act, shall be 
construed to abrogate the vested rights of the 
state of North Carolina to collect fees for license 
for hunting and fishing on any government- 
owned land or in any government-owned stream 
in North Carolina including the license for 
county, state or non-resident hunters or fisher- 
men; or upon any lands or in any streams here- 
after acquired by the federal government within 
the boundaries of the state of North Carolina. 
The lands and streams within the boundaries of 
the Great Smoky Mountains National Park to 
be excepted from this section. (1933, c. 537, s. 2.) 


§ 113-40. Donations of property for forestry or 
park purposes; agreements with federal govern- 
ment or agencies for acquisition. — The depart- 
ment of conservation and development is hereby 
authorized and empowered to accept gifts, dona- 
tions or contributions of land suitable for for- 
estry or park purposes and to enter into agree- 
ments with the federal government or other agen- 
cies for acquiring by lease, purchase or otherwise 
such lands as in the judgment of the department 
are desirable for state forests or state parks. 
GIG RE, eo RIh sala) 


§ 113-41. Expenditure of funds for develop- 
ment, etc.; disposition of products from lands; 
rules and regulations—When lands are acquired 
or leased under § 113-40, the department is here- 
by authorized to make expenditures from any 
funds not otherwise obligated, for the manage- 
ment, development and utilization of such areas; 
to sell or otherwise dispose of products from 
such lands, and to make such rules and regula- 
tions as may be necessary to carry out the pur- 
poses of §§ 113-40 to 113-44. (1935, c. 430, s. 2.) 


§ 113-42. Disposition of revenues received from 
lands acquired.—All revenues derived from lands 
now owned or later acquired under the provisions 
of §§ 113-40 to 113-44 shall be set aside for the use 
of the department in acquisition, management, de- 
velopment and use of such lands until all obli- 
gations incurred have been paid in full. There- 
after, fifty per cent of all net profits accruing 
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from the administration of such lands shall be 
applicable for such purposes as the general as- 
sembly may prescribe, and fifty per cent shall be 
paid into the school fund to be used in the county 
or counties in which lands are located. (1935, c. 
ABO. Gy Si) 


§ 113-48. State not obligated for debts created 
hereunder.—Obligations for the acquisition of land 
incurred by the department under the authority 
of §§ 113-40 to 113-44 shall be paid solely and 
exclusively from revenues derived from such 
lands and shall not impose any liability upon the 
general credit and taxing power of the State. 
GL935 nce 430ms. 4.) 


§ 113-44. Disposition of lands acquired.—The 
department shall have full power and authority 
to sell, exchange or lease lands under its juris- 
diction when in its judgment it is advantageous 
to the State to do so in the highest orderly de- 
velopment and management of state forests and 
state parks: Provided, however, said sale, lease 
or exchange shall not be contrary to the terms 
of any contract which it has entered into. (1935, 
(oy GRO sey) 

Art. 3. Private Lands Designated as 
State Forests. 


§ 113-45. Governor may designate state forests. 
—The governor of the state, upon the written ap- 
plication of any owner or owners of wooded lands 
situated in North Carolina above contour line two 
thousand feet, may at his discretion declare the 
lands of such owner or owners, or such parts 
thereof as he may deem advisable, a “state forest 
of North Carolina.” (1909, c. 89, s. 1; C. S. 6127.) 


§ 113-46. Publication of declaration—The dec- 
laration of the governor shall be published, at the 
expense of the applicant, in three consecutive is- 
sues of any newspaper published in the county or 
counties wherein the lands declared a state forest 
reserve are situated, if there be one; if no paper 
is published in the county or counties, then in a 
paper published in an adjoining county; and 
after such publication the said lands shall be a 
state forest of North Carolina for the term of 
thirty years. (1909, c. 89, s. 237 C. S. 6128.) 


§ 113-47. Duty of the landowners.—The owner 
or owners, when making such written application, 
shall agree in writing to treat in a conservative 
manner the proposed state forest described in the 
application, such manner to be in accordance with 
a working plan approved by the Department of 
Conservation and Development; and the owner 
or owners of such proposed state forest, when 
making such application, shall agree to pay an- 
nually into the school fund of the county wherein 
such proposed state forest or a part thereof is 
situated one-half cent for every acre of such pro- 
posed state forest situated within the county; and 
if the owner or owners thereafter shall fail to 
make such annual payment, then the declaration 
of the governor establishing the said state forest 
shall be null and void to all intents and purposes. 
(1909, c. 89, s. 3; 1925, c. 122, s. 22: C. S. 6129.) 


§ 113-48. State forest wardens appointed.—The 
governor shall appoint at his discretion, with the 
approval of the commissioners of the county 
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wherein a state forest is situated, as state forest 
wardens such a man or men over twenty-one 
years of age as may be designated for appoint- 
ment by the owner or owners of such state 
forest. Such state forest wardens are to receive 
no compensation other than that which the owner 
or owners of the state forest may pay to them. 
(1909, ‘c,. 89,'s. 43° C.*S, 6130.) 


§ 118-49. Powers of state forest wardens.—The 
state forest wardens may make arrest on sight, 
without warrant, for any criminal offense, as pro- 
vided in the chapter on Criminal Law for set- 
ting fire to woods, for camp-fires, for hunting 
on lands without permission of the owner, for 
malicious injury to real property, for cutting or 
removing timber from the land of another, for 
trespass on land after being forbidden, or for 
other crime relating to real estate committed with- 
in the state forest. They shall safeguard against 
trespass, and notably against fire, in the state 
forest for which they have been appointed; and, 
as far as the enforcement of the provisions of this 
article is concerned, the state forest warden shall 
have all the powers, privileges, and protection 
otherwise had by sheriffs under any law now in 
force, (41909, c. 89,.s..5; C..S.. 6131.) 

Editor’s Note—For an article on the law of arrest in 
North Carolina, see 15 N. C. Law Rev. 101. 

§ 118-50. Fines imposed.-The minimum fine 
for any offense mentioned in the preceding section 
committed within any state forest shall be fifty 
dollars if within the jurisdiction of, the superior 
court, and twenty-five dollars if within the juris- 
diction of a justice of the peace. (1909, c. 89, 
ep oped Grace re ae 


Art. 4. Protection against Forest Fires. 


§ 118-51. Board of Conservation and Develop- 
ment.—The State Board of Conservation and De- 
velopment may take such action as it may deem 
necessary to provide for the prevention and con- 
trol of forest fires in any and all parts of this 
state, and it is hereby authorized to enter into an 
agreement with the secretary of agriculture of 
the United States for the protection of the forested 
watersheds of streams in this state. (1915, c. 
B43) Ss) 11925. e01 29. 16281 C354.6133)) 


§ 118-52. State forester and forest wardens.— 
The forester of the Department of Conservation 
and Development, who shall be called state for- 
ester, and shall be ex officio state forest warden, 
may appoint, with the approval of the Board of 
Conservation and Development, one county forest 
warden and one or more deputy forest wardens. in 
each county of the state in which after careful in- 
vestigation the amount of forest land and the risks 
from forest fires shall, in his judgment, warrant 
the establishment of a forest fire organization. 
(1915, 5c. 243, Ss. 2571925, Cc. 100. cea 1 Certcensrmca. 
1927 "os 150)" So 12°19852"C. 17ers, a, wonolee) 

Cross Reference.—For section making game protectors, 
deputy game protectors, and refuge keepers ex-officio for- 
est wardens, see § 113-93. 

Editor’s Note.—The amendment of 1935 inserted the words 
“after careful investigation” and substituted the words 


“warrant the establishment of a forest fire organization” 
for the words “make it advisable and necessary.” 


§ 113-53. Duties of state forester—The state 
forester, as the state forest warden, shall have 
supervision of forest wardens, shall instruct them 
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in their duties, issue such regulations and instruc- 
tions to all forest wardens as he may deem neces- 
sary for the purposes of this article, and cause 
violations of the laws regarding forest fires to be 
prosecuted. . (41.9155 ¢.12434 1s. 33 1925; .c:a106; si) ls 
192706, 150); 9.083 0CaS, 6135.) 


§ 118-54. Duties of forest wardens; payment of 
expenses by state and counties.—Forest wardens 
shall have charge of measures for controlling 
forest fires; shall make arrests for violation of 
forest laws; shall post along highways and in 
other conspicuous places copies of the forest 
fire laws and warnings against fires, which shall 
be supplied by the state forester; shall patrol 
and man lookout towers and other points dur- 
ing dry and dangerous seasons under the di- 
rection of the state forester, and shall perform 
such other acts and duties as shall be con- 
sidered necessary by the state forester for the 
protection of the forested area of the coun- 
ties from fire. The warden shall keep an item- 
ized account of all expenses thus incurred and 
send such accounts, verified by affidavit, to the 
state forester monthly, for his examination. Up- 
on approval by the state forester such accounts 
shall be sent by the state forester to the board of 
county commissioners of the county in which 
such expenses have been incurred, and upon ap- 
proval by the board of the correctness of such 
accounts, the county commissioners shall issue 
or cause to have issued a warrant on the county 
treasury for the payment of one-half of such ac- 
count, said payments of counties’ share of such 
expenditures to be made within one month after 
receipt of such statements from the state forester, 
provided that the total payments by the county 
shall not exceed five (5) mills per acre of total 
woodland area in said county in any one calen- 
dar year, unless specifically authorized by the 
county commissioners; appropriations for meet- 
ing the counties’ share of the fire control costs to 
be set up annually by the commissioners in the 
county budget. (1915, c. 248, s. 4; 1925, c. 106, s. 
1; 1927, c. 150, s. 3; 1935, c. 178, s. 2; 1943, c. 660; 
C...S: 6136.) 


Local ModificationCumberland: 1943, c. 660. 

Editor’s Note—The amendment of 1935 made many 
changes in this section including the provision for manning 
lookout towers and other points. It also added the latter 
part of the section relating to payment of expenses. 

The 1943 amendment struck out the words ‘“‘to meet an 
emergency” formerly appearing after the word “commis- 
sioners’” in the fourth line from the end of the section. 


§ 113-55. Powers of forest wardens to prevent 
and extinguish fires—Forest wardens shall pre- 
vent and extinguish forest fires and enforce all 
statutes of this state now in force or that here- 
after may be enacted for the protection of forests 
and woodlands from fire, and they shall have 
control and direction of all persons and apparatus 
while engaged in extinguishing forest fires. Any 
forest warden may arrest, without a warrant, any 
person or persons taken by him in the act of vio- 
lating any of the laws for the protection of forests 
and woodlands, and bring such person or persons 
forthwith before a justice of the peace or other 
officer having jurisdiction, who shall proceed with- 
out delay to hear, try, and determine the matter. 
During a season of drouth the state forester may 
establish a fire patrol in any district, and in case of 
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fire in or threatening any forest or woodland the 
forest warden shall attend forthwith and use all 
necessary means to confine and extinguish such 
fire. The forest warden or his deputies may sum- 
mon any male resident between the ages of eigh- 
teen and forty-five years to assist in extinguishing 
fires, and may require the use of horses and other 
property needed for such purpose; any person so 
summoned, and who is physically able, who re- 
fuses or neglects to assist or to allow the use of 
horses, wagons, or other material required, shall 
be guilty of a misdemeanor and upon conviction 
shall be subject to a fine of not less than five 
dollars nor more than fifty dollars. No action for 
trespass shall lie against any forest warden or 
person summoned by him for crossing or working 
upon lands of another in connection with his 
duties as forest warden. (1915, c. 243, s. 6: 1925, 
c. 106, ss. 1, 2; 1925, c. 240; 1927, c. 150, 5s. 4: C. S. 
6137.) 

Workmen’s Compensation Act Applicable to Person Ap- 
pointed by Warden to Assist——A forest warden of a county 
is given authority by this section to appoint persons be- 
tween certain ages to-assist him in fighting forest fires 
with pain of penalty upon refusal, and a person so ap- 
pointed is entitled to receive a small hourly compensation 
for the services so rendered, and one so appointed is an em- 
ployee of the state within the meaning of the Workmen’s 
Compensation Act, and is entitled to compensation there- 
under for an injury received in the course of and arising 
out of his duties imposed by such appointment. Moore v. 
State, 200 N. C. 300, 156 S. E. 806. 

Cited in Tomlinson vy. Norwood, 208 N. C. 716, 182 S. E. 
659. 

§ 118-56. Compensation of forest wardens.— 
Forest wardens shall receive compensation from 
the Board of Conservation and Development at a 
reasonable rate to be fixed by said board not to 
exceed the sum of thirty cents per hour for the 
time actually engaged in the performance of their 
duties; and reasonable expenses for equipment, 
transportation, or food supplies incurred in fight- 
ing or extinguishing any fire, according to an 
itemized statement to be rendered the state for- 
ester every month, and approved by him. Forest 
wardens shall render to the state forester a 
statement of the services rendered by the men 
employed by them or their deputy wardens, as 
provided in this article, within one month of 
the date of service, which bill shall show in de- 
tail the amount and character of the service per- 
formed, the exact duration thereof, the name of 
each person employed, and any other informa- 
tion required by the state forester. If said bill 
be duly approved by. the state forester, it shall 
be paid by direction of the Board of Conserva- 
tion and Development out of any funds provided 
for that purpose. (1915, c. 243; s. 7%; 1924; c. 
60; 1925, c. 106, ss. 1, 3, c. 122, s. 22; C. S. 6138.) 


§ 1138-57. Woodland defined.—For the purposes 
of this article, woodland is taken to include all 
forest areas, both timber and cut-over land, and 
all second-growth stands on areas that have at 
one time been cultivated. (1915, c. 248, s. 11; C. 
S. 6139.) 


§ 113-58. Misdemeanor to destroy posted for- 
estry notice—Any person who shall maliciously 
or wilfully destroy, deface, remove, or disfigure 
any sign, poster, or warning notice, posted by 
order of the state forester, under the provisions 
of this article, or any other act which may be 
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passed for the purpose of protecting the forests 
in this state from fire, shall be guilty of a mis- 
demeanor and upon conviction shall be punish- 
able by a fine of not: less than ten dollars nor 
more than fifty dollars, or imprisoned not ex- 
ceeding thirty days. (1915, c. 243, s. 5; C. S. 6140.) 


§ 113-59. Codperation between counties and 
state in forest fire protection—The board of 
county commissioners of any county are hereby 
authorized and empowered, in their discretion, to 
cooperate with the Department of Conservation 
and Development in the protection from fire of 
the forests within their respective counties, and 
to appropriate and pay out of the funds under 
their control for such protection an amount not 
to exceed one-half of the total expended by said 
department in such county during any one year 
for such protection: Provided, that said board of 
county commissioners may in addition agree with 
the Department of Conservation and Develop- 
ment to pay any part of or all the expenses in- 
curred in extinguishing forest fires within said 
county after satisfying themselves that such ex- 
penses were legitimate and proper. (1921, c. 26; 
HOO5ercreLOe a ssc eC. S. 16140.(a))5) 


§ 113-60. Instructions on forest preservation.— 
It shall be the duty of all district, county, town- 
ship wardens, and all deputy wardens provided 
for in this chapter to distribute in all of the pub- 
lic schools and high schools of the county in 
which they are serving as such fire wardens all 
such tracts, books, periodicals and other literature 
that may, from time to time, be sent out to such 
wardens by the State and Federal forestry agen- 
cies touching or dealing with forest fires and 
forest preservation. 

It shall be the duty of the various wardens 
herein mentioned under the direction of the State 
Forester, and the duty of the teachers of the 
various schools, both public and high schools, 
to keep posted at some conspicuous place in the 
various classrooms of the school buildings such 
appropriate bulletins and posters as may be sent 
out from the forestry agencies herein named for 
that purpose and keep the same constantly be- 
fore their pupils; and said teachers and wardens 
shall prepare lectures or talks to be made to the 
pupils of the various schools on the subject of 
forest fires, their origin and their destructive ef- 
fect on the plant life and tree life of the forests 
of the State, and shall be prepared to give practi- 
cal instruction to their pupils from time to time 
and as often as they shall find it possible so toa 
dow 71925) cc 61,s. 3.) 


Art. 5. Corporations for Protection and 


Development of Forests. 


§ 113-61. Private limited dividend corporations 
may be thus formed. — Three or more persons, 
who associate themselves by an agreement in 
writing for the purpose, may become a private 
limited dividend corporation to finance and carry 
out projects for the protection and development 
of forests and for such other related purposes as 
the director of the department of conservation 
and development shall approve, subject to all the 
duties, restrictions and liabilities, and possessing 
all the rights, powers, and privileges, of corpora- 
tions organized under the general corporation 
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laws of state of North Carolina, except where 
such provisions are in conflict with this article. 
CU93S Cael Shiceadi) 


Cross Reference.—As to corporations generally, see §§ 
55-1 et seq. 
§ 1138-62. Manner of organizing.—A  corpora- 


tion formed under this article shall be organized 
and incorporated in the manner provided for or- 
ganization of corporations under the general cor- 
poration laws of state of North Carolina, except 
where such provisions are in conflict with this 
article. The certificate of organization of any 
ssuch corporation shall contain a statement that it 
as organized under the provisions of this article 
‘and that it consents to be and shall be at all times 
subject to the rules, regulations and supervision 
of the director of the department of conservation 
and development, and shall set forth as or among 
its purposes the protection and development of 
forests and the purchase, acquisition, sale, convey- 
ance and other dealing in the same and the prod- 
ucts therefrom, subject to the rules and regula- 
tions from time to time imposed by the director 
of the department of conservation and develop- 
ments | (1933, eC. sl viSeesmoe) 


§ 113-63. Directors.—There shall not be less 
than three directors, one of whom shall always be 
a person designated by the director of the de- 
partment of conservation and development, which 
one need not be a stockholder. (1933, c. 178, 
Sense) 

§ 113-64. Duties of supervision by director of 
department of conservation and development. — 
Corporations formed under this article shall be 
regulated by the director of the department of 
conservation and development in the manner pro- 
vided in this article. Traveling and other ex- 
penses incurred by him in the discharge of the 
duties imposed upon him by this article shall be 
charged to, and paid by, the particular corpora- 
tion or corporations on account of which such 
expenses are incurred. His general expenses in- 
curred in the discharge of such duties, which can- 
not be fairly charged to any particular corpora- 
tion or corporations, shall be charged to and paid 
by, all the corporations then organized and exist- 
ing under this article pro-rata according to their 
respective stock capitalizations. The director of 
the department of conservation and development 
shall: 

(a) From time to time make, amend, and re- 
peal rules and regulations for carrying into effect 
the provisions of this article and for the protec- 
tion and development of forests subject to its 
jurisdiction. 

(b) Order all corporations organized under this 
article to do such acts as may be necessary to 
comply with the provisions of law and the rules 
and regulations adopted by the director of the 
department of conservation and development, or 
to refrain from doing any acts in violation thereof. 

(c) Keep informed as to the general condition 
of all such corporations, their capitalization and 
the manner in which their property is permitted, 
operated or managed with respect to their com- 
pliance with all provisions of law and orders of 
the director of the department of conservation 
and development. 
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(d) Require every such corporation to file with 
the director of the department of conservation 
and development annual reports and, if the direc- 
tor of the department of conservation and de- 
velopment shall consider it advisable, other peri- 
odic and special reports, setting forth such infor- 
mation as to its affairs as the director of the 
department of conservation and development may 
require. (1933, c. 178, s. 4.) 


§ 113-65. Powers of director.— The director 
of the department of conservation and develop- 
ment may: 

(a) Examine at any time all books, contracts, 
records, documents and papers of any such cor- 
poration. 

(b) In his discretion prescribe uniform methods 
and forms of keeping accounts, records and books 
to be observed by such corporation, and prescribe 
by order accounts in which particular outlays and 
receipts are to be entered, charged or credited. 
The director of the department of conservation 
and development shall not, however, have au- 
thority to require any revaluation of the real 
property or other fixed assets of such corpora- 
tions, but he shall allow proper charges for the 
depletion of timber due to cutting or destruction. 

(c) Enforce the provisions of this article and 
his orders, rules and regulations thereunder by 
filing a petition for a writ of mandamus or appli- 
cation for an injunction in the superior court of 
the county in which the respondent corporation 
has its principal place of business. The final 
judgment in any such proceeding shall either dis- 
miss the proceeding or direct that a writ of man- 
damus or an injunction, or both, issue as prayed 
for in the petition or in such modified or other 
form as the court may determine will afford ap- 
propriate relief. (1933, c. 178, s. 5.) 


§ 113-66. Provision for appeal by corporations 
to governor.—I{f any corporation organized un- 
der this article is dissatisfied with or aggrieved at 
any regulation, rule or order imposed upon it by 
the director of the department of conservation and 
development, or any valuation or appraisal of any 
of its property made by the director of the de- 
partment of conservation and development, or 
any failure of or refusal by the director of the 
department of conservation and development to 
approve of or consent to any action which it can 
take only with such approval or consent, it may 
appeal to the governor by filing with him a claim 
of appeal upon which the decision of the governor 
shall be final. Such determination, if other than 
a dismissal of the appeal, shall be set forth by the 
governor in a written mandate to the director of 
the department of conservation and development, 
who shall abide thereby and take such action as 
the same may direct. (1933, c. 178, s. 6.) 


§ 113-67. Limitations as to dividends. — The 
shares of stock of corporations organized under 
this article shall have a par value and, except as 
provided in § 113-69 in respect to distributions in 
kind upon dissolution, no dividend shall be paid 
thereon at a rate in excess of six per centum per 
annum on stock having a preference as to divi- 
dends, or eight per centum per annum on stock 
not having a preference as to dividends, except 
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that any such dividends may be cumulative with- 
out interest. (1933, c. 178, s. 7.) 


§ 113-68. Issuance of securities restricted—No 
such corporation shall issue stock, bonds or 
other securities except for money, timberlands, or 
interests therein, located in the state of North 
Carolina or other property, actually received, or 
services rendered, for its use and its lawful pur- 
poses. Timberlands, or interests therein, and 
other property or services so accepted therefor, 
shall be upon a valuation approved by the direc- 
tor of the department of conservation and de- 
velopment. (1933, c. 178, s. 8.) 


§ 118-69. Limitation on bounties to stockhold- 
ers.—Stockholders shall at no time receive or ac- 
cept from any such corporation in repayment of 
their investment in its stock any sums in excess 
of the par value of the stock together with cumu- 
lative dividends at the rate set forth in § 113-67 
except that nothing in this section contained shall 
be construed to prohibit the distribution of the 
assets of such corporation in kind to its stock- 
holders upon dissolution thereof. (1933, c. 178, 
s. 9.) 


§ 113-70. Earnings above dividend require- 
ments payable to state. — Any earnings of such 
corporation in excess of the amounts necessary 
to pay dividends to stockholders at the rate set 
forth in § 113-67 ‘shall be paid over to the 
state of North Carolina prior to the dissolu- 
tion of such corporation. Net income or net 
losses (determined in such manner as the direc- 
tor of the department of conservation and de- 
velopment shall consider properly to show such 
income cr losses) from the sale of the capital as- 
sets of such corporation, whether such sale be 
upon dissolution cr otherwise, shall be considered 
in determining the earnings of such corporation 
for the purposes of this section. In determining 
such earnings unrealized appreciation or depreci- 
ation of real estate or other fixed assets shall not 
be considered. (1933, c. 178, s. 10.) 


§ 113-71. Dissolution of corporation. — Any 
such corporation may be dissolved at any time in 
the manner provided by and under the provisions 
of the general corporation laws of the state of 
North Carolina, except that the court shall dis- 
miss any petition for dissolution of any such cor- 
poration filed within twenty years of the date of 
its organization unless the same is accompanied 
by a certificate of the director of the department 
of conservation and development consenting to 
such dissolution. (1933, c. 178, s. 11.) 


§ 113-72. Cutting and sale of timber. — Any 
such corporation may cut and sell the timber on 
its lands or permit the cutting thereof, but all 
such cuttings shall be in accordance with the 
regulations, restrictions and limitations imposed 
by the director of the department of conservation 
and development, who shall impose such regula- 
tions, restrictions and limitations with respect 
thereto as may reasonably conform to the ac- 
cepted custom and usage of good forestry and 
forest economy, taking into consideration the sit- 
uation, nature and condition of the tract so cut 
or to be cut, and the financial needs of such cor- 
poration from time to time. (1933, c. 178, s. 12.) 


CH. 113. CONSERVATION AND DEVELOPMENT 


§ 113-75 


§ 1138-73. Corporation may not sell or convey 
without consent of director, or pay higher inter- 
est rate than 6%.—No such corporation shall: 

(a) Sell, assign or convey any real property 
owned by it or any right, title or interest therein, 
except upon notice to the director of the depart- 
ment of conservation and development of the 
terms of such sale, transfer or assignment, and 
unless the director of the department of conser- 
vation and development shall consent thereto, and 
if the director of the department of conservation 
and development shall require it, unless the pur- 
chaser thereof shall agree that such real estate 
shall remain subject to the regulations and su- 
pervision of the director of the department of 
conservation and development for such period as 
the latter may require; 

(b) Pay interest returns on its mortgage in- 
debtedness at a higher rate than six per centum 
per annum without the consent of the director of 
the department of conservation and development. 

(c) Mortgage any real property without first 
having obtained the consent of the director of the 
department of conservation and development. 
(1933, c: 178) s. 13.) 


§ 113-74. Power to borrow money limited.— 
Any such corporation formed under this article 
may, subject to the approval of the director of 
the department of conservation and development, 
borrow funds and secure their payment thereof 
by note or notes and mortgage or by the issue 
of bonds under a trust indenture. ‘The notes or 
bonds so issued and secured and the mortgage or 
trust indenture relating thereto may contain such 
clauses and provisions as shall be approved by 
the director of the department of conservation 
and development, including the right to enter 
into possession in case of default; but the opera- 
tions of the mortgagee or receiver entering in 
such event or of the purchaser of the property 
upon foreclosure shall be subject to the regula- 
tions of the director of the department of con- 
servation and development for such period as the 
mortgage or trust indenture may specify. (1933, 
Cul Sac l4s) 


§ 113-75. Director to approve development of 


forests. — No project for the protection and de- 
velopment of forests proposed by any such cor- 
poration shall be undertaken without the ap- 


proval of the director of the department of con- 
servation and development, and such approval 
shall not be given unless: 

(1) The director of the department of conser- 
vation and development shall have received a 
statement duly executed and acknowledged on be- 
half of the corporation proposing such project, in 
such adequate detail as the director of the de- 
partment of conservation and development shall 
require of the activities to be included in the 
project, such statement to set forth the proposals 
as to (a) fire prevention and protection, (b) pro- 
tection against insects and tree diseases, (c) pro- 
tection against damage by livestock and game, 
(d) means, methods and rate of, and restrictions 
upon, cutting and other utilization of the forests, 
and (e) planting and spacing of trees. 

(2) There shall be submitted to the director of 
the department of conservation and development 
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a financial plan satisfactory to him setting forth 
in detail the amount of money needed to carry 
out the entire project, and how such sums are to 
be allocated, with adequate assurances to the di- 
rector of the department of conservation and de- 
velopment as to where such funds are to be se- 
cured. 

(3) The director of the department of conser- 
vation and development shall be satisfied that the 
project gives reasonable assurance of the opera- 
tion of the forests involved on a sustained yield 
basis except in so far as the director of the de- 
partment of conservation and development shall 
consider the same impracticable. 

(4) The corporation proposing such project 
shall agree that the project shall at all times be 
subject to the supervision and inspection of the 
director of the department of conservation and 
development, and that it will at all times comply 
with such rules and regulations concerning the 
project as the director of the department of con- 
servation and development shall from time to 
time impose. (1933, c. 178, s. 15.) 


§ 118-76. Application of corporate income.— 
The gross annual income of any such corporation, 
whether received from sales of timber, timber 
operations, stumpage permits or other sources, 
shall be applied as follows: first, to the payment 
of all fixed charges, and all operating and main- 
tenance charges and expenses including taxes, 
assessments, insurance, amortization charges in 
amounts approved by the director of the depart- 
ment of conservation and development to amort- 
ize mortgage or other indebtedness and reserves 
essential to operation; second, to surplus and/or 
to the payment of dividends not exceeding the 
maximum fixed by this article; third, the balance, 
if any, in reduction of debts. (1933, c. 178, s. 16.) 


§ 118-77. Reorganization of corporations.—Re- 
organization of corporations organized under this 
article shall be subject to the supervision of the 
director of the department of conservation and 
development and no such reorganization shall be 
had without the authorization of the director of 
the department of conservation and development. 
(LISS T (Ceo. eselie) 


Art. 6. Co6dperation for Development of Federal 
Parks, Parkways and Forests. 


§ 113-78. Committee to foster program for de- 
velopment of federal parks, etc.—The governor of 
the state of North Carolina is authorized and em- 
powered to appoint a committee of three persons 
from each of the counties of Surry, Alleghany, 
Ashe, Wilkes, Caldwell, Watauga, Burke, Avery, 
Yancey, Mitchell, Henderson, Buncombe, Hay- 
wood, Jackson, Swain and McDowell, and any 
other counties in the state of North Carolina de- 
siring to actively participate in the program of co- 
Operation contemplated by this act. (1941, c. 377, 
s. 1.) 


§ 113-79. Meeting of committee; executive com- 
mittee; duties of executive secretary.—The mem- 
bers of said committee shall meet within thirty 
days after their appointment and _ shall elect 
or appoint an executive committee, from their mem- 
bership, of not less than three nor more than five 
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members, and it shall be the duty of such execu- 
tive committee to select and recommend to the gov- 
ernor for appointment a full time executive secre- 
tary as the representative of the various counties in- 
terested, to contact the different federal and state 
agencies and departments and assist in the formu- 
lation of a workable plan between the federal 
agencies, the state agencies, and the various coun- 
ties of the state as set out in § 113-78, in 
order that the people in the counties affected, and 
also the people in the state as a whole, may receive 
the full economic and social benefits from the 
operation of federal parks and parkways to which 
they are entitled. (1941, c. 377, s. 2.) 


§ 118-80. Appointment of executive secretary; 
additional duties; salary—vThe governor of the 
state is authorized, upon the recommendation of 
the executive committee above referred to, to ap- 
point an executive secretary, whose duties, in ad- 
dition to those set out in § 113-79, shall be 
fixed by the executive committee, the governor 
and the director of the department of conservation 
and development. The salary of said executive 
secretary shall be fixed by the governor and the 
advisory budget commission. (1941, c. 377, s. 3.) 


§ 113-81. Department of conservation and de- 
velopment authorized to make agreements with 
federal and state agencies—-The department of 
conservation and development of the state of 
North Carolina is authorized to enter into agree- 
ments with the proper agencies of the federal and 
state governments in order to promote said pro- 
gram of cooperation, but no agreement shall be 
entered into until same has been approved by the 
executive committee hereinbefore set up and by 
the governor of the state. (1941, c. 377, s. 4.) 


SUBCHAPTER III. GAME LAWS. 


Art. 7. North Carolina Game Law of 1935. 


§ 118-82. Title of article—This article shall be 
known by the short title of “The North Carolina 
Game Law.” (1935, c. 486, s. 1.) 


Local Modification.—Currituck: 1935, c. 160. 

Historical Note.—The administration of the game laws 
was placed in the state game commission by Public Laws 
1927, c. 51 (the 1927 game Law). Public Laws 1927, ec. 250, 
purported to abolish the state game commission and trans- 
fer its powers and duties to the department of conserva- 
tion and development. (However, see Public Laws 1927, 
c. 253). Under the 1935 Game Law (§§ 113-82 to 113-109), 
administration is placed in the board of conservation and 
development. See § 113-84. 

Under the 1927 Game Laws, the principal administrative 
officer was the state game warden. ‘The office of state game 
warden and the office of commissioner of inland fisheries 
were abolished by Public Laws 1933, c. 357; and said act 
authorized the board of conservation and development to 
appoint “a person of scientific training and experience in 
the propogation and preservation of fish and game” to 
administer the duties prescribed for the state game warden 
and commissioner of inland fisheries. Under the 1935 Game 
Law, the principal administrative officer is the commis- 
sioner of game and inland fisheries. See §§ 113-83, 113-90. 


§ 118-83. Definitions—For the purpose of this 
article the following shall be construed, respec- 
tively, to mean: 

Board—Board of conservation and development. 

Commissioner—-Commissioner of game and in- 
land fisheries. 

Person—The plural or singular as the case de- 
mands, including individuals, associations, partner- 
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ships, and corporations, unless the context other- 
wise requires. 

Take—Whenever it is made lawful to “take” 
birds or animals, or parts thereof, or birds’ nests 
or eggs, it shall mean the pursuit, hunting, capture 
or killing of birds or animals, or collecting of 
birds’ nests or eggs in the manner, at the time, 
and by means specifically permitted. Whenever 
it is made unlawful to “take” birds or animals or 
parts thereof, or birds’ nests or eggs, the word 
“take” shall include pursuing, shooting, hunting, 
killing, capturing, trapping, snaring, and netting 
birds or animals, collecting birds’ nests or eggs, 
and all lesser acts, such as disturbing or annoying 
birds or animals, or placing or using any net or 
other device for the purpose of taking birds or 
animals, whether or not they result in the taking 
of such birds or animals. 

Open Season—The time during which birds or 
animals may be lawfully taken. Each period of 
time prescribed as an open season shall be con- 
strued to include the first and last days thereof. 

Closed Season—The time during which birds or 
animals may not be taken. 

Transport — Shipping, transporting, carrying, 
importing, exporting, receiving or delivering for 
shipment, transportation, carriage, or export. 

Common Carrier — Railroad companies, boat 
lines, express companies, bus lines, and any per- 
son transporting persons or property for hire. 

Game Animals—Deer, bear, fox, squirrels and 
rabbits. 

Fur Bearing Animals — Skunk, muskrat, rac- 
coon, opossum, beaver, mink, otter and wildcat. 

Non-Game Animals—All wild animals except 
game and fur bearing animals. 

Upland Game Birds—Quail, commonly known 
as Bob White or Partridge, Wild turkey, grouse, 
and pheasants of all kinds. 

Migratory Wild Waterfowl—Anatidaw or wa- 
terfowl, including brant, wild duck, geese and 
swans; migratory wild birds, gruiae or cranes, in- 
cluding little brown, sandhill, and whooping 
cranes, rallidae, or rails, including coots,’ gallinules, 
sora, and other rails; limicolae, or ‘hore birds, in- 
cluding avocets, curlew, dowitchers, godwits, 
knots, oyster catchers, phalaropes, sand pipers, 
snipes, stilts, surf birds, turnstones, willet, wood- 
cock, and yellow legs; columbidae or pigeons, in- 
cluding doves and wild pigeons. 

Non-Game Birds—All wild birds except upland 
game birds and migratory game birds. 

Game—All game animals and game 
(1935, c. 486, s. 2.) 


§ 118-84. Powers and duties of the board of 
conservation and development.—It shall be unlaw- 
ful to take or pursue any of the wild life of the 
State at any time or in any manner, except at 
such times and in such manner as the supply of 
said wild life may justify, and the said board is 
hereby directed to make adequate investigations 
as to the said supply and thereupon shall, by ap- 
propriate rules and regulations: 

1. Fix seasons and bag limits or close seasons 
on any species of game, bird, or fur-bearing ani- 
mal, in any specified locality or localities, or the 
entire State, when it shall find, after said investi- 
gation, that such action is necessary to assure the 
maintenance of an adequate supply thereof. The 
statutes now governing such subjects shall con- 


birds. 
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tinue in full force and effect, except as altered or 
modified by rules and regulations promulgated by 
the board. 

2. Establish and close to hunting or trapping 
game or bird refuges on public lands and, with 
the consent of the owner, on private lands; and 
close streams and lakes, or parts thereof to hunt- 
ing or trapping. | 

3. Acquire by purchase, grant, condemnation, 
lease, agreement, gift, or devise lands or waters 
suitable for the purposes hereinafter enumerated, 
and develop, operate and maintain the same for 
said purposes: 

(a) Game farms or game refuges. 

(b) Lands or waters suitable for game, bird, or 
fur-bearing animal restoration, propagation or 
protection. 

(c) For public hunting or trapping areas to 
provide places where the public may hunt or trap 
in accordance with the provisions of law or the 
regulations of the board. 

(d) To extend and consolidate by exchange 
lands or waters suitable for the above purposes. 

(e) To capture, propagate, transport, buy, sell, 
or exchange any species of game, bird or fur-bear- 
ing animal, needed for propagation or stocking 
purposes, or to exercise control measures of un- 
desirable species. 

4. Enter into codperative agreements with edu- 
cational institutions and state, federal, or other 
agencies, to promote wild life research and to 
train men for wild life management. 

5. Enter into cooperative agreements with fed- 
eral agencies, municipalities, corporations, organ- 
ized groups of landowners, associations and in- 
dividuals, for the development of game, bird or 
fur-bearing animal management and demonstra- 
tion projects. (1935, c. 486, s. 4.) 


§ 113-85. Limitations on powers.—Nothing in 
this article, however, shall be construed to au- 
thorize the board to change any penalty prescribed 
by law for a violation of its provisions, or to 
change the amount of license fees or the authority 
conferred by licenses prescribed by law. (1935, 
c. 486, s. 4.) 


§ 113-86. Organization of work. — The board 
shall establish such departmental bureaus or divi- 
sions and shall authorize the commissioner to em- 
ploy such experts, clerks, or other employees as it 
may deem necessary for the conduct of the work 
of the board, and it shall fix their salaries or other 
compensation, which shall be paid out of the game 
and fish fund. The board shall authorize such 
scientific and other studies as may be deemed 
necessary to its work, and shall collect, classify 
and disseminate such statistics, data and informa- 
tion as in its discretion will tend to promote the 
objects of this article. (1935, c. 486, s. 4.) 


§ 118-87. Permits to kill game injurious to 
agriculture.—The board shall have power to issue 
permits to kill any species of birds or animals 
which may become seriously injurious to agricul- 
ture or other interests in any particular commun- 
ity, or such birds or animals may be captured alive 
by it or under its discretion and planted in other 
sections of the State for re-stocking, or may be 
disposed of in such other manner as it may de- 
termine: Provided, that birds and animals com- 
mitting depredations may be taken at any time 
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without a permit while committing, or about to 
commit, such depredations. Any permit issued 
pursuant to this section shall expire within four 
(4) months after the date of issuance. (1935, c. 
486, s. 4.) 


§ 113-88. Publication of rules and regulations 
of board.—Rules, regulations and orders of the 
board shall be published in the following manner: 
Those having general application throughout the 
State shall be published at least once in some 
newspaper published in and having general cir- 
culation throughout the State and at each county 
court house door; those of special character hav- 
ing local application only shall be published at 
least once in some newspaper published in and 
having general circulation in the locality wherein 
such rules, regulations and orders are applicable 
and at the county court house door; but, if no 
such newspaper is so published and circulated, 
copies of such rules, regulations and orders shall 
be posted in at least three conspicuous places in 
the locality in which they are applicable and at the 
county court house door. Such rules, regulations 
and orders may also be given such other publicity 


as the board may deem desirable. (1935, c. 486, 
Seno) 
§ 113-89. County game commissions. — This 


article shall not be construed to dissolve any game 
commissions now existing in the several counties, 
nor to prohibit the creation of game commissions 
in the several counties and such commissions now 
existing and such as may be created shall exist, 
but supervision of the provisions of this article 
and the direction of the policies and administration 
of this article and other laws which may exist for 
the same purpose as this shall be vested in and 
abide with the board and the powers of such 
county commissions as may exist or may be cre- 
ated shall be of a nature advisory and recom- 
mendatory to the board and the exercise of any 
powers by them shall require the approval of the 
board of conservation and development. (1935, 
c. 486, s. 6.) 


Editor’s Note.—The case of State v. Sizemore, 199 N. C. 
687, 155 S. E. 724, decided under the provisions of C. S. 
§§ 2079 to 2086, held that the effect of the North Carolina 
Game Law is to make county game commissions subordi- 
nate to the state commission, the powers of the former be- 
ing merely advisory or recommendatory until approved by 
the state commission. 


§ 113-90. Appointment of commissioner; sal- 
ary; expenses; bond; office.— The director with 
the approval of the board shall appoint a commis- 
sioner, who shall receive a salary fixed by the 
board, not exceeding five thousand dollars per 
annum, payable monthly upon his own requisition. 
The commissioner shall be reimbursed for his 
actual and necessary traveling expenses, not to 
exceed one thousand five hundred dollars per an- 
num, incurred in the discharge of his official busi- 
ness when he is away from the place where his 
office is located, to be paid by proper voucher. 
The commissioner shall give bond in the’ sum of 
ten thousand dollars, to be approved by the state 
treasurer, conditioned upon his faithful perform- 
ance of the duties imposed upon him by the pro- 
visions of this article. The bond shall be filed 
with the state treasurer and the premiums paid 
from the state game fund. The commissioner 
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shall have his office in the offices of the board at 
the capital. (1935, c. 486, s. 7.) 


§ 113-91. Powers of commissioner.—In accord- 
ance with, and subject to, such rules and regula- 
tions as may from time to time be adopted by 
the board relating thereto, the commissioner shall 
have the following powers: 


(a) To Issue Permits. The commissioner may 
issue a permit, revocable for cause, to any person, 
authorizing the holder to collect and possess wild 
animals or wild birds or birds’ nests or eggs for 
scientific, propagation, or exhibition purposes. 
Before such a permit to take for scientific pur- 
poses is issued, the applicant must file written 
testimonials from two well known ornithologists 
or zoologists and pay the sum of two dollars 
($2.00) for the permit, but duly accredited repre- 
sentatives of public educational or scientific insti- 
tutions, or governmental departments of the 
United States engaged in the scientific study of 
birds and animals, may be granted such a permit 
without endorsements or charge or without being 
required to obtain a hunting license. If the com- 
missioner is satisfied of the good faith of the ap- 
plicant, he shall issue to him a permit, which shall 
fix the date of its expiration, and may fix a re- 
striction upon the number and kinds of animals, 
birds, or birds’ nests or eggs to be taken there- 
under, but no such permit shall be valid after the 
last day of the calendar year in which it is issued. 
Permits to take game animals or game birds dur- 
ing the closed season shall not be issued except to 
a duly accredited representative of a school, col- 
lege, university, public museum or other institu- 
tion of learning, or a representative of the federal 
government engaged in the scientific study of 
birds and animals or to a duly accredited repre- 
sentative of a state game department or commis- 
sion to re-stock the covers of the State which he 
represents. Specimens of birds or animals legally 
taken and birds and animals reared in domestica: 
tion pursuant to the provisions of this article and 
to the regulations of the board may be bought, 
sold, and transported at any time by any person 
holding a valid permit issued in accordance with 
the provisions of this section. When transported 
by common carrier or contained in a package, said 
specimens of any package in which the same are 
transported shall have clearly and conspicuously 
marked on the outside the name and address of 
the consignor and consignee, and an accurate 
statement of the numbers and kinds of birds and 
animals, specimens or parts thereof, or birds’ nests 
or eggs contained therein, and that such specimens 
are for scientific or propagation purposes. Each 
person receiving a permit under this section must 
file, at the expiration of his permit, with the com- 
missioner a report of his operations under the 
permit, which report shall set forth the name and 
address of the permittee, the number of his per- 
mit, the number of, each species of birds, animals 
or birds’ nests or eggs taken thereunder or other- 
wise acquired, disposition of the same, names and 
addresses of persons acquiring the same from the 
permittee, and number of each species on hand for 
propagation purposes at the expiration of the per- 
mit. The board is hereby authorized to prescribe 
from time to time rules and regulations govern- 
ing the possession, purchase, sale and transporta- 
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tion of birds and animals raised in domestication 
pursuant to the provisions of this article. 

(b) To Employ Deputies. The commissioner 
may employ such game protectors, deputy game 
protectors, refuge keepers, employees, and agents 
as shall be necessary for the proper carrying out 
of the provisions of this article, and with the ap- 
proval of the board shall arrange the compensation 
for such protectors, deputy protectors, refuge 
keepers, employees and agents. MJualifications 
for the office of game protector shall be consid- 
ered in the appointment of all game and fish pro- 
tectors who shall be required to pass an examina- 
tion showing their knowledge of provisions of the 
game and fish laws, the purposes of the protection 
oi wild life, and essential matters of administration 
of these statutes. Said examination shall be pre- 
pared under the supervision of the commissioner 
and given in the county or district in which the 
said protector will serve and shall be conducted 
under the direction of the commissioner or some 
suitable person designated by him. The commis- 
sioner shall have general supervision and control 
over all such protectors, deputy protectors, refuge 
keepers, and employees, and shall enforce all the 
provisions of this article and any other laws now 
in force or hereafter enacted for the protection of 
wild birds and animals, and shall exercise all 
necessary powers incident thereto. It shall be 
the duty of the protectors, deputy protectors, 
refuge keepers, and employees to obey and carry 
out the instructions and directions of the com- 
missioner for the enforcement of this article. 


(c) To Prepare Form of License. It shall be 
the duty of the commissioner to prepare forms of 
licenses and other forms necessary for use in the 
administration of the provisions of this article and 
to properly distribute them to the officers and per- 
sons required to issue licenses or use such forms. 
Each license shall be issued in the name of the 
commissioner and countersigned by the officer or 
person issuing it. Each licensee shall sign his 
name in ink on the license issued him. The com- 
missioner shall cause the license accounts of offi- 
cers and persons issuing licenses to be examined 
and audited at least once during each year, and 
shall require such officers and persons promptly 
to pay him, in accordance with the provisions of 
this article, all monies received by them from the 
sales of licenses. 

(d) To Execute Warrants. The commissioner 
and each of his deputies shall have power to exe- 
cute all warrants issued for violation of this arti- 
cle, and to serve subpoenas issued for examination, 
investigation, or trial of offenders against any of 
the provisions of this article; to make search, after 
having first obtained proper warrant therefor, of 
any place or thing which such deputies have cause 
to believe contains wild birds or animals, or any 
part thereof, or the nest or eggs of birds possessed 
in violation of law; to seize wild birds or animals, 
or parts thereof, or nests, or eggs of birds killed, 
captured, or possessed in violation of law or show- 
ing evidence of illegal killing; to seize and con- 
fiscate all instruments or devices illegally used in 
taking wild birds or animals, and to hold the same 
to be disposed of as provided in this article; to 
arrest without warrant any persons committing a 
violation of this article in his presence, and to take 
such person immediately before a court having 
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jurisdiction for trial or hearing; and to exercise 
such other powers of peace officers in the enforce- 
ment of the provisions of this article, or of judg- 
ments obtained for violation thereof, as are not 
herein specifically conferred. 

(e) To Dispose of Seized Game and Devices. 
All game birds and the edible portions of game 
animals seized under the provisions of this article 
shall be disposed of by the commissioner, or un- 
der his direction, by gift to hospitals, charitable 
institutions or almshouses in the. county taken 
within the State. Non-game birds or parts there- 
of and the plumes or skins of wild birds or birds 
of foreign species shall be disposed of by the 
commissioner by gift to scientific educational in- 
stitutions within the State, or may be retained by 
him for use of the board, or in his discretion they 
may be destroyed. The commissioner shall take 
a receipt from the donee for any such gift, and 
file such receipt in his office, and he shall keep a 
permanent record of such gifts. The heads, 
antlers, horns, hides, skins, or feet, or parts of any 
game or fur-bearing animal, seized under the pro- 
visions of this article, if the person from whom 
the same were seized, is convicted of violating 
any of the provisions of this article, or if the 
owner thereof is unknown, may be sold for cash 
by the commissioner, or under his direction, at 
public auction to the highest bidder. Notice of 
the time and place of such sale, together with a 
description of the articles to be sold, shall be given 
by the commissioner or under his direction in such 
manner as he may determine to be best calculated 
to bring the best price therefor: Provided, that if 
the property seized is perishable, that same may 
be disposed of by the commissioner immediately. 
The commissioner or his deputies authorized to 
make the sale shall issue to the purcheser a certifi- 
cate stating that the purchaser has the legal right 
to be in possession of the articles bought, and any- 
one so acquiring said article or articles from the 
State, other than the person from whom they 
were seized, shall have the right to possess the 
same. If the person from whom any of said arti- 
cles were seized be acquitted of the charge of 
violating any of the provisions of this article, the 
article so seized, unless it be an instrument or de- 
vice, the use of which is prohibited by this article, 
or money derived from the sale thereof if it was 
perishable property, shall be returned to him. It 
shall be, and is hereby made, the duty of each 
deputy to make a full and complete report to the 
commissioner of all property by him confiscated 
because of a violation of the game laws of this 
State, showing in detail a description of the prop- 
erty, the person from whom it was confiscated, 
the price received therefor upon public sale, and 
the disposition of the money. The commissioner 
shall keep in his office a permanent record show- 
ing all property confiscated by him or any of his 
deputies, and the disposition made thereof under 
the provisions of this article. (1935, c. 486, s. 8.) 

Editor’s Note.—It was held in Birchfield v. Department 
of Conservation, etc., 204 N. C. 217, 167 S. E. 855, decided 
under a prior law (1927, c. 51), that, although a man may 
have been appointed deputy game warden, he is not an 


employee of the state before he has received word of his 
appointment and accepted it. 


§ 118-92. Officers constituted deputy game 
protectors. — All sheriffs, deputy sheriffs, police 
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officers, forest wardens, park patrolmen, refuge 
keepers, constables and all other peace officers 
are hereby made deputy game protectors, and it 
shall be made their duty to aid in the enforcement 
of this law. The arrest fee taxed in bills of cost 
in criminal actions growing out of the violation of 
this article or violation of laws regulating fishing, 
except commercial fishing, when the arrest is 
made by a game protector or a deputy game pro- 
tector, shall be paid by the Justice of the Peace 
or other Criminal Court taxing same into the 
general school fund of the county where the vio- 
lation took place. No fee shail be taxed in bills 
of cost for the use and benefit of a game protec- 
tor or deputy game protector, who appears as a 
witness at the trial of such case. Any game pro- 
tector or deputy game protector, who takes arrest 
fees or witness fees in violation of this article, 
shall be guilty of a misdemeanor and, upon con- 
viction, shall be fined or imprisoned or both in 
the discretion of the court, and in addition there- 
to, upon conviction, he shall forteit his office. 
This article shall not apply to sheriffs or deputy 
sheriffs, who are on fee basis and who make ar- 
rests and appear as witnesses in such cases. In 
nc event shall the cost of an action involving the 
violation of the game and fish laws be taxed 
against the county or state. (1935, c. 486, s. 9; 
1939, c. 119.) 


Editor’s Note.—The 1939 amendment so changed this sec- 
tion that a comparison is not practicable. 


§ 113-98. Protectors, deputy protectors, and 
refuge keepers constituted special forest wardens. 
—The commissioner, protectors, deputy protectors 
and refuge keepers are hereby made ex-officio 
special forest wardens and charged with the duty 
of reporting to the forest wardens all infractions 
of the forest fire law and to assist forest wardens 
in extinguishing forest fires and generally enforc- 
ing the laws and regulations for the preservation 
of the forests. (1935, c. 486, s. 10.) 

Cross Reference.—As to state forester and forest war- 
dens, duties, etc., see §§ 113-52 et seq. 

§ 118-94. Payment to state treasurer of li- 
cense fees. — The commissioner shall promptly 
pay to the state treasurer all monies received by 
him from the sale of hunting licenses or from any 
other source arising through the administration of 
this article, and the state treasurer shall deposit 
all such money in a special fund, to be known as 
the state game fund, and which is hereby reserved, 
set aside, appropriated and made available until 
expended as may be directed by the board in the 
enforcement of this article and for the purposes 
of this article. --(1935, ic486jos> 41:) 


§ 113-95. Licenses required—No person shall 
at any time take any wild animals or birds with- 
out first having procured a license as provided by 
this article, which license shall authorize him to 
take game only during the periods of the year 
when it shall be lawful. The applicant for a li- 
cense shall fill out a blank application in the form 
prescribed and furnished by the commissioner. 
Said application shall be subscribed and sworn to 
by the applicant before an officer authorized to 
administer oaths in this State, and the persons 
hereby authorized to issue licenses are hereby au- 
thorized to administer oaths to applicants for such 
licenses. .,icenses may be issued by the clerk of 


CONSERVATION AND DEVELOPMENT 


§ 113-95 


the superior court for each county, the commis- 
sioner, game protectors and such other. persons 
as the commissioner may authorize in writing: 


License Fees 


Non-resident hunting license $15.25 
State resident hunting license ............ 2.10 
Combination hunting and fishing license .... 3.10 
County« hunting wlicenseny cities eee 1.10 


Said applicant, if a resident of this State, shall 
pay to the officer or person issuing the license the 
sum of one ($1.00) dollar as a license fee, and the 
sum of ten (10c) cents as a fee to the officer or 
person, other than the commissioner, for issuing 
the same, and shall obtain a county resident hunt- 
ing license, which shall entitle him to take game 
birds and animals in the county of his residence, 
or shall pay to the officer or person issuing the 
license the sum of two dollars ($2.00) as a license 
fee and the sum of ten (10c) cents as a fee to the 
officer or person other than the commissioner for 
issuing the same and shall obtain a resident state 
hunting license, which shall entitle him to take 
game birds and animals in any county of the State 
at large, as authorized by this article. All persons 
who have lived in this State for at least six 
months immediately preceding the making of such 
application shall be deemed resident citizens for 
the purposes of this article. Said applicant, if a 
non-resident of this State, or a resident for less 
than six months, or an alien, shall pay to the officer 
or person issuing the license fifteen ($15.00) dol- 
lars as a license fee and the sum of twenty-five 
(25c) cents as a fee to the officer or person other 
than the commissioner for issuing the same and 
shall obtain a non-resident hunting license, which 
shall entitle him to take game birds and game ani- 
mals as authorized by this article. The commis- 
sioner is hereby authorized and empowered to is- 
sue combination licenses for hunting and fishing 
which said combination license may be for an 
amount less than the total of the hunting and fish- 
ing license when purchased separately. For a state 
resident hunting and fishing license the applicant 
shall pay to the officer or person issuing the li- 
cense the sum of three ($3.00) dollars as a li- 
cense fee and ten (10c) cents as a fee for issuing 
same, which shall entitle him to hunt and fish in 
any county of the State at large according to the 
law: Provided, it shall be lawful for any person 
or persons, whether a resident or non-resident of 
the state of North Carolina, to hunt foxes with 
dogs in Northampton county without procuring a 
hunting license. 

Any person acting for hire as a hunting guide 
shall obtain a guide’s license, and shall pay there- 
for a license fee in an amount not to exceed the 
sum of ten dollars ($10.00), the board being here- 
by authorized and empowered to provide classifi- 
cations, and to fix fees within said limit as to 
class. The commissioner is hereby authorized and 
empowered to prescribe rules and make regula- 
tions respecting the duties of guides, to require 
that guides take an oath to abide by the game laws 
of the State, and to rescind the license of any 
guide who violates the regulations or is convicted 
of violating the game laws of the State: Provided, 
that the Commissioner may, upon request, issue a 
non-resident license to any game agent of the 
United States or of a state of the United States 
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without payment of any fees, which license may 
be used by such agent of the United States or of 
a state of the United States only in the discharge 
of his official business: Provided, that a non-resi- 
dent who holds fee simple title to lands in North 
Carolina may hunt on such lands by payment of 
a license fee of five ($5.00) dollars plus twenty- 
five (25c) cents for the issuing officer. Such non- 
resident must make a sworn application to the 
commissioner, on forms provided by said commis- 
sioner, setting forth the location of such lands, 
the non-resident’s title thereto, and such other in- 
formation as may be required by the commis- 
sioner, and if such non-resident be a corporation, 
then only the non-resident president, the vice- 
president, the secretary-treasurer, and the direc- 
tors, not to exceed seven in number, of such 
corporation, shall be permitted to take out a 
non-resident landowner’s hunting license, as here- 
-in provided. 

Any non-resident owning in his own right and 
in severalty one hundred acres or more of land 
in the State of North Carolina may hunt upon 
such lands, subject to the provisions and restric- 
tions of the North Carolina Game Law, without 
being required to purchase a hunting license. 
(1935, c. 486, s. 12; 1937, c. 45, s. 1.) 


§ 113-96. Trappers’ Licenses.—Any person who 
shall at any time take fur-bearing animals by 
trapping, shall take out and shall annually pro- 
cure a trapper’s license, and shall pay therefor the 
sum of two dollars ($2.00) as a license fee, and 
the sum of twenty-five cents ($.25) as a fee to 
the officer or person other than the commissioner 
of game and inland fisheries, for issuing the same, 
and shall obtain a license which shall permit him 
to trap in the county of his residence, or, shall pay 
the sum of three dollars ($3.00) as a license fee 
and the sum of twenty-five cents ($.25) as a fee 
to the officer or person other than the commis- 
sioner, for issuing the same, and shall obtain a li- 
cense which shall entitle him to trap in any 
county in the State and in the State at large. Said 
applicant, if a nonresident of this State, or a resi- 
dent of less than six months, or an alien, shall 
pay to the officer or person issuing the license, 
the sum of twenty-five dollars ($25.00) as a license 
fee, and the sum of twenty-five cents ($.25) as a 
fee to the officer or person, other than the com- 
missioner, for issuing the license, and shall obtain 
a nonresident trapper’s license, which shall en- 
title him to trap in the State at large. Trapping 
licenses shall be issued on forms to be provided 
by the commissioner, and shall be distinguished 
from the general hunting licenses above provided. 
The manner of taking fur-bearing animals by 
trapping, shall be as provided in this article. The 
board is authorized to issue combination licenses 
for hunting and trapping, which said combination 
licenses may be for an amount less than the total 
of the trapping and hunting licenses when pur- 
chased separately. The proceeds from the sale of 
trapping licenses and/or combination hunting and 
trapping licenses shall be subject to the disposi- 
tion made in this article. (1929, c. 278, s. 3.) 


§ 113-97. Term and use of license.—Each li- 
cense shall be void after the first day of August 
next succeeding the date of its issuance. Each 
licensee shall have his license on his person at 
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all times when he is taking game animals or game 
birds, and shall exhibit the same for inspection 
to any game protector or other officer requesting 
to see it. No person shall alter or loan, change, 
or transfer any license issued pursuant to the pro- 
visions of this article, nor shall any person other 
than the person to whom it is issued use the same. 
(1935, c. 486, s. 13%) 


§ 113-98. Exemption.-Any person who is a 
resident of this State, and any dependent member 
of his family under twenty-one years of age, may 
take game birds and wild animals in the open sea- 
son for the same, and not contrary to the provi- 
sions of this article, on lands owned by such resi- 
dent without a license; and a minor member of a 
family resident of this State, under sixteen years 
of age, may hunt under the license of his parent 
or guardian; but such minor must carry such 
license when so hunting, unless accompanied by 
such parent or guardian; and a non-resident minor 
child of any resident of this State may lawfully 
procure and use the same license required of a 
resident, when such non-resident child is actually 
visiting such resident parent: Provided, that a 
party who leases a farm for cultivation shall not 
be required to obtain a license to hunt thereon. 
(1935, c. 486, s. 14.) 


§ 113-99. Disposition of license fees. — The 
license fees provided to be paid in this article shall 
be remitted by the officers or persons issuing the 
license on the first and fifteenth of each month 
to the commissioner with a schedule setting forth 
the name and address of each licensee, the serial 
number and classification of the license, and the 
amount paid for each license issued, except that 
the officer or person issuing licenses shall, before 
making such remittance, deduct and retain as his 
fee the amount of fees provided to be paid to him 
by the provisions of this article for issuing license. 
On or before the first day of April of each year, 
each officer or person authorized to issue license 
shall forward to the commissioner the stubs of li- 
censes issued by him and all unused licenses, to- 
gether with a report covering the number of li- 
censes issued and the amount of license money 
received by him; the commissioner shall tabulate 
the total number of licenses of all kinds issued in 
the State and the fees received therefor, and he 
shall include such data in his biennial report. 
(1935, c. 486, s. 15.) 


§ 1138-100. Open season.—The open seasons for 
taking game animals and game birds, subject to . 
changes by the board of conservation and develop- 
ment from time to time as the supply of wild life 
shall justify, are as follows: 


IBkcEhe. aioetie CO oTed & AOERON October 1 to January 1 
Desrecimale wre. adae ieee October 1 to January 1 
Mink, Muskrat, Otter ...... November 1 to Feb- 
ruary 15 
Opossum, Raccoon (with 
Sul. Or OLS) 1.0 seaewts October 1 to February 1 
Opossum, Raccoon 


Cian ping boats «ss November 1 to February 15 

(RECT Oe eee Thanksgiving Day of each year to 
February 15 ; 

Fe aif: otiass. din Thanksgiving Day of each year to 
February 15 

STekhh gg) Coeneraee earer September 15 to January 15 


[171] 


§ 113-101 

Turkey aiseat Thanksgiving Day of each year to 
February 1 , ; 

Wiocdcockia ei. heme December 1 to December 31 

Ruffed Grouse ....November 20 to December 15 

Wildcat, Weasel, Skunk ........ No closed season 


Beaver, Buffalo, Elk. 
Doe Deer and Pheasants 
Dove, Ducks, Geese, Brant 
and other migratory waterfowl ....Federal reg- 
ulations 
Snipe, Sora, Marsh Hens, 
Rails, Gallinules Geenwnerts Federal regulations 
Ose lis ta akan Deckaad eee SS eG County regulations 


The open and closed season on all migratory 
wild fowl shall conform with the United States 
biological survey legislation, irrespective of sea- 
sons as set forth by the North Carolina Game 
Law. (1935, c. 486, s. 16.) 


§ 113-101. Bag Limits.—It shall be unlawful to 
take a greater number of each species of birds or 
animals per day or per season than is enumerated 
in the following table. The Board of Conserva- 
tion and Development may alter these bag limits 
as changes in the supply of wild life may justify. 


Soe toe No open season 





Per Day Per Season 
Beate ccamechs coer No limit No limit 
DEC Mees teow eat eee ree iv 3 
Mink, Muskrat, Otter ....No limit No limit 
Opossum, ~ Raccoons en... No limit No limit 
Oral eer ae ee eee 10 150 
Bapbitee seer. cee No limit No limit 
DCUIEre lee «cite tera 10 No limit 
Turkey, vik ad Meet ee ee i 3 
Rutted Grouse ser the. eee 2 10 


Woodcock—Federal regulations. 

Dove, Ducks, Geese, Brant and other migratory 
waterfowl—Federal regulations. 

Snipe, Sora, Marsh Hens, Rails, Gallinules—Fed- 
eral regulations. 

Wildcat, Weasel and Skunk—No limit. 

Fox—County regulations. 


Game birds and game animals lawfully taken 
may be possessed during the open season there- 
for and the first ten (10) days next succeeding the 
close of such open season, but a person may not 
have in possession at any one time more than 
two (2) deer, two (2) wild turkeys and two days’ 
bag limit of other game animals or game birds. 

The bag limit, possession limit and open sea- 
sons on dove and all other migratory birds and 
wild fowl shall be the same as that prescribed by 
the United States biological survey legislation ir- 
respective of bag limits, possession lirnits and 
seasons set forth by the North Carolina Game 
law. (1935, c. 486, s. 17.) 


§ 113-102. Protected and unprotected game.— 
Birds and animals for which no open season is 
provided shall be classed as protected and it shall 
be unlawful to take or possess them at any time. 
Unprotected birds and animals may be taken, pos- 
sessed, bought, sold and transported at any time 
in any manner. 

1. Unprotected Birds: English Sparrows, Great 
Horned Owls, Cooper’s Hawks, Sharp-Shinned 
Hawks, Crows, Jays, Blackbirds, Starlings and 
Buzzards and their nests and eggs. 

2. Unprotected Animals: Wildcats, Weasels 
and Skunks: Provided, that unprotected birds 
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and animals may not be killed by the use of poison 
or dynamite except under permit issued by the 
commissioner. 

3. No person shall take squirrels at any time in 
any public park. Rabbits and squirrels lawfully 
taken may be bought and sold during the open 
season and may be possessed for the first five days 
next succeeding the close of such season except 
that the board shall have the power to proliubit 
the sale of rabbits and squirrels at such times as 
conditions require. Rabbits may be box-trapped 
or hunted without gun at any time. The setting 
of steel traps for bear is unlawful. Foxes may 
be taken with dogs only, except during the open 
season, when they may be taken in any manner. 
It shall be unlawful at any time to take any wild 
deer while swimming or in water to its knees. 
(1935, c. 486, s. 18.) 


§ 113-103. Unlawful possession. — The posses- 
sion, transportation, purchase or sale of any dead 
game animals, dead game birds, or parts thereof 
during the closed season in North Carolina, though 
said animals, birds, or any parts thereof were 
taken or killed without the State in the open sea- 
son in such State, shall be unlawful; and the pos- 
session of same shall be prima facie evidence of 
the violation thereof: Provided, said animals or 
birds or parts thereof belong to any one of the 
family or classes protected by the North Carolina 
Game Law as amended to date. 

The commissioner, all game protectors, deputy 
game protectors and refuge keepers shall have 
the power to enter and search any refrigeration 
plant, refrigerators and ice boxes of all public re- 
frigerating storage plants, meat shops, hotels, 
restaurants, or other public eating places, in which 
such officer, making such search, has reasonable 
grounds to believe that game taken, killed or 
stored in violation of the North Carolina Game 
Law has been concealed or stored, and which will 
furnish evidence of a violation of such laws; and 
such search may be made without warrant, except 
that no dwelling may be searched without a war- 
rant. (1935, ¢. 7486; 's: 19.) 


§ 118-104. Manner of taking game.—No per- 
son shall at any time of the year take in any man- 
ner, number, or quantity any wild bird or wild 
animal, or take the nests or eggs of any wild bird, 
or possess, buy, sell, offer or expose for sale, or 
transport at any time or in any manner any such 
bird, animal, or part thereof, or any birds’ nests 
or eggs, except as permitted by this article; the 
possession of any game animals, or game birds or 
part of such animals or game birds, except those 
expressly permitted by the board, in any hotel, 
restaurant, café, market or store, or by any 
produce dealer in this State shall be prima facie 
evidence of the possession thereof for the purpose 
of sale in violation of the provisions of this article; 
but this provision shall not be construed to pro- 
hibit the person lawfully obtaining game from 
having it prepared in a public eating place and 
served to himself and guest: Provided, however, 
that for the purpose of this article any person 
hiring another to kill aforesaid game animals or 
game birds and receiving same shall be deemed 
buying same, and subject to the penalties of this 
article. Game birds and game animals shall be 
taken only in the daytime, between sunrise and 
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sunset with a shot gun not larger than number 
ten (10) gauge, or a rifle, unless otherwise specif- 
ically permitted by this article. No person shall 
take any game animals or game birds or migratory 
game birds from any automobile, or by aid of or 
with the use of any jack-light, or other artificial 
light, net, trap, snare, fire, salt-lick or poison; nor 
shall any such jack-light, net, trap, snare, fire, salt- 
lick or poison be used or set to take any animals or 
birds; nor shall birds or animals be taken from an 
airplane, power boat, sail boat, or any boat under 
sail, or any floating device towed by a power boat 
or sail boat; nor shall any person take any dove, 
wild turkey, or upland game bird on any field, or 
in any cover in which corn, wheat, or other grain 
has been deposited for the purpose of drawing 
such birds thereto. A person may take game 
birds and wild animals during the open season 
therefor with the aid of dogs, unless specifically 
prohibited by this article. It shall be lawful for 
individuals and organized field trial clubs or as- 
sociations for the protection of game, to run trials 
or train dogs at any time: Provided, that no shot 
gun be used and that no game birds or game ani- 
mals shall be taken during the closed season by 
reason thereof. The board shall have, and is here- 
by given, full power and authority to make regu- 
lations defining the manner of taking fur-bearing 
animals and to prohibit the use of steel traps in 
any county or districts of the State when it shall 
appear necessary and advisable to the said board. 
Any person who shall cut down den trees in tak- 
ing game or fur-bearing animals shall be guilty 
of a misdemeanor. 

It shall be unlawful for any person or persons 
to hunt with guns or dogs upon the lands of an- 
other without first having obtained permission 
from the owner or owners of such lands, and said 
permission so obtained may. be continuous for one 
open hunting season only. 

It shall be unlawful for any person to hunt, 
take or kill any upland game birds, squirrels or 
rabbits with or by means of any automatic-load- 
ing or hand-operated repeating shotgun capable 
of holding more than three shells, the magazine 
of which has not been cut off or plugged with a 
one-piece metal or wooden filler incapable of re- 
moval through the loading end thereof, so as to 
reduce the capacity of said gun to not more than 
three shells at one time in the magazine and 
chamber combined. It shall also be unlawful to 
shoot any such birds while such birds are sitting 
on the ground. (1935, c. 486, s. 20; 1939, c. 235, 
ty Ca eRe PLS) 

Editor’s Note.—The 1939 amendment added the last para- 
graph. 

§ 113-105. License to engage in business of 
game propagation; sale and transportation regu- 
lated.—Any person desiring to engage in the busi- 
ness of propagating in captivity upland game 
birds, ducks and geese, or any of them on land of 
which he is the owner or lessee and selling same 
pursuant to the provisions of this section, may 
make application in writing to the commissioner 
tor a license to do so. The commissioner, when 
it shall appear that such application is made in 
good faith, shall upon the payment of a fee of two 
dollars ($2.00), issue to each applicant a license 
permitting such licensee to propagate such game 
birds on land of which he is the owner or lessee, 
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the location of which shall be stated in such ap- 
plication and such license; to sell and ship such 
propagated game birds in the State from the 
State alive at any time for breeding or stocking 
purposes and take such propagated game birds ex- 
cept quail and wild turkey in any manner and at 
any time and sell the carcasses for food as herein- 
after prescribed: Provided, that propagated up- 
land game birds may be killed by shooting only 
during the open season as established by the 
board; and, provided further, that propagated mi- 
gratory game birds may be killed by shooting only 
during the open season for migratory game birds. 
Each such license shall expire on the thirty-first 
day of December of the year in which it is issued. 
Fach holder of a game bird propagating license 
shall keep such license prominently displayed at 
the place of business specified therein. 

Every person holding a game bird propagating 
license issued by the commissioner shall keep ac- 
curate, written records, showing the number of 
game birds of each species propagated, bought, or 
sold, and the disposition thereof. ‘These records 
shall be kept permanently on the premises stated 
in such license and shall be open for inspection 
by any duly authorized representative of the com- 
missioner at all reasonable times. 

Migratory game birds propagated in accordance 
with this section shall not be bought or sold for 
food, unless each bird before attaining the age of 
four weeks, shall have had removed from the web 
of one foot a portion thereof in the form of a “V” 
large enough to make a well defined mark, which 
shall be sufficient to identify it as a bird prop- 
agated in accordance with this section of the 
North Carolina Game Law. Migratory game 
birds propagated in accordance with this section 
may be bought, sold or offered for sale for food 
only after being tagged with an indestructible 
metal tag which shall be supplied by the board. 

Common carriers shall receive and transport 
game birds tagged as aforesaid but to every pack- 
age containing such propagated game birds shall 
be affixed a tag or label upon which shall plainly 
be printed or written the name, address and li- 
cense number of the person by whom such prop- 
agated game birds are shipped and the name and 
address of the person to whom such propogated 
game birds are to be transported and number of 
each kind contained therein. The board shall be 
entitled to receive and shall collect for each tag 
to be affixed to the carcass of each game bird 
propagated, in accordance with this section, the 
sum of five cents. The said tags shall remain 
affixed as aforesaid until the carcasses of such 
propagated game birds shall be finally prepared 
for consumption: Provided, that the owner or 
proprietor of a hotel, restaurant, boarding house, 
or the manager of a club, may sell a portion of a 
tagged game bird to a guest, customer, or mem- 
ber, for consumption on the premises. 


The proprietor or keeper of a hotel, restaurant 
or café, boarding house or club, desiring to serve 
game to his patrons, may make application to the 
department of conservation and development for 
a license to do so. The department, when it shall 
appear that such application is made in good faith, 
shall upon the payment of a fee of ten dollars 
($10.00) issue to each such applicant a license 
permitting the holder thereof to buy and possess 
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game birds lawfully tagged, and to serve such 
game to his patrons for consumption at any time, 
but only on the premises, the location of which 
shall be definitely stated in such license and the 
application therefor. Each such license to serve 
game birds shall expire on the thirty-first day of 
December in the year in which it is issued. Each 
person holding a license to serve game birds shall 
keep such license prominently displayed at the 
place of business specified therein. The holder of 
a license to serve game birds may purchase only 
game birds tagged in accordance with law. Each 
holder of a license to serve game birds shall keep 
accurate written records of each and every pur- 
chase, which records shall contain the name and 
address of the person or corporation from whom 
such game birds were purchased, the date of each 
transaction and the number and kind of game 
birds included in each purchase. These records 
shall be kept permanently at the place of business 
specified in the license and shall be open for in- 
spection by any duly authorized representative of 
the department at all reasonable times. Each 
holder of a license to serve game birds shall send 
a certified copy of these records for the previous 
calendar year to the department not later than 
January fifteenth. The department shall furnish 
the forms on which these records are to be kept. 
The board is hereby authorized to prescribe from 
time to time rules and regulations governing the 
possession, purchase, sale and transportation of 
birds raised in domestication pursuant to the pro- 
visions of this article. (1935, c. 486, 5. 29.) 

§ 113-106. Unlawful transportation—No com- 
mon carrier or employee of such carrier shall, 
while engaged in such business, transport for the 
owner any wild animals or birds or any part 
thereof, or nest or eggs of any bird, nor shall any 
such carrier or employee knowingly receive or 
possess the same for shipment for another, unless 
the person offering the same for shipment is in 
possession of valid hunting license or collecting 
permit. A person who is a resident of this State 
may transport within the State during the open 
season therefor, game birds and game animals 
lawfully taken. A person who is a nonresident of 
the State and a holder of a valid nonresident hunt- 
ing license, may, under a permit issued by the 
commissioner, transport within this State, or from 
a point within to a point without, during the open 
season therefor, game birds and game animals or 
parts thereof lawfully taken by him, but he shall 
not transport out of the State during any one open 
season more than two male deer and two wild 
turkeys, or during one calendar week more than 
two days’ bag limit of other game animals and 
game birds. A person may transport, buy, or sell 
at any time or in any manner, non-game animals 
and the fur of fur-bearing animals lawfully taken 
and tagged. A person may transport, and possess 
at any time and in any manner the head, antlers, 
hides, feet or skin of game animals or game birds 
lawfully taken. A person may buy and sell at any 
time the mounted specimens of heads, antlers, 
hides and feet of game animals, and the skins of 
game birds lawfully taken and possessed: Pro- 
vided, the person selling such specimens has a 
written permit issued by the commissioner, au- 
thorizing him to do so. (1935,'c. 486, s. 22; 1941, 
G7 231s) TAs) 
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Editcr’s Note.—Prior to the 1941 amendment the second, 
third and fifth sentences relating to permissible transporta- 
tion excepted transportation by parcel post. 


§ 118-107. Marking packages in which game 
transported. — Any package in which any wild 
animal or bird or parts thereof or egg or nest of 
any wild bird is transported shall have clearly and 
conspicuously marked on the outside thereof, the 
names and addresses of the consignor and con- 
signee, together with an accurate statement of the 
number and kinds of animals or birds or parts 
thereof, or eggs or nests, contained therein. (1935, 
c. 486, Ss. 23.) 


§ 113-108. Privately owned public hunting 
grounds.—In order to improve hunting, to open 
to the hunting public lands well stocked with 
game, and to give landowners some income 
through game protection and propagation, the 
State of North Carolina, through the department 
of conservation and development, is authorized to 
recognize, list, and assist the owners in protecting 
their lands which are a part of public hunting 
grounds organized under this section of the North 
Carolina Game Law, subject to the following con- 
ditions, stipulations, and such rules as the con- 
servation board may adopt for the regulation of 
said hunting grounds: 

(1) The minimum area recognized under this. 
article is one thousand (1,000) acres; 

(2) Owners of land included in a _ hunting 
ground formed under this article must organize, 
adopt rules and regulations for the operation of 
said hunting grounds, and be recognized by the 
department of conservation and development be- 
fore such hunting grounds are put into operation 
under this article; 

(3) The department of conservation and devel- 
opment will list and assist in advertising such pub- 
lic hunting grounds as are formed under this ar- 
ticle, subject to such rules and regulations as may 
be adopted by the board from time to time, and’ 
in accordance with the North Carolina Game Law 
and this article. The department of conservation 
and development will furnish at cost to the own- 
ers of public hunting grounds posters, to be used 
in posting such lands, such posters to state that 
the lands are posted under this section of the: 
North Carolina Game Law and in case of with- 
drawal of recognition by the department such 
posters shall be removed from the land affected 
within ten days after notice to owner or owners; 

(4) Owners of public hunting grounds shall re- 
quire of each and every hunter the prescribed 
hunting licenses as set forth elsewhere in the 
North Carolina Game Law; 

(5) The owners of public hunting grounds may 
require of each and every hunter a per day rate 
for hunting, rates to be approved by the depart- 
ment of conservation and development, said rates 
not to exceed four dollars ($4.00). In addition 
to charges for privileges of shooting game, land- 
owners may charge a dog hire when landowners 
furnish dogs, dogs to be furnished only by request 
of the hunter; 

(6) When any group of owners of a public 
hunting ground, organized under this article. de- 
cide to promote the hunting of certain kinds of 
game, said kinds of game used for stocking to be 
propagated in game breeding plants organized’ 
and operated under the game and other laws of 
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North Carolina, the owner shall be permitted to 
charge hunters such fees and rates as are approved 
by the board of conservation and development; 

(7) No hunter is allowed to quit the hunting 
grounds at the end of the day’s or part of a day’s 
hunting without seeing the authority who gave 
him permission to hunt on said hunting grounds 
and paying all accounts due said authority; 

(8) No. construction or interpretation shall be 
put on this section or any part thereof as to permit 
the sale of dead game killed in accordance with 
this article, abrogate the bag limits, time of hunt- 
ing, open and closed seasons as prescribed else- 
where in the North Carolina Game Law; 

(9) No person shall hunt or discharge firearms 
upon any public hunting grounds organized under 
this section without being accompanied by one of 
the landowners or a personal representative of one 
landowner, or after securing, on the day of the 
hunt, or day preceding the hunt, written permis- 
sion to hunt under the authority of this article, 
said written permission to bear the name in full, 
age, and address of the hunter, under the penalty 
of being fined in the courts, upon conviction, not 
less than twenty-five dollars ($25.00) for each and 
every offense; 

(10) When hunting grounds or any part there- 
of, organized and operated under this article are 
used for purposes not consistent with the federal, 
state and local laws, the department of conserva- 
tion and development shall withdraw recognition 
from the area of such parts thereof as are deemed 
advisable, and report the case to the proper civil 
OnicialsaeLOSb cs 4eH este eds) 


§ 113-109. Punishment for violation of article. 
—Any person who takes, possesses, transports, 
buys, sells, offers for sale or has in possession for 
sale or transportation any wild bird, animal, or 
part thereof, or nest or egg of any bird, in viola- 
tion of any of the provisions of this article, or 
who violates any other provisions of this article, 
or fails to perform any duty imposed upon him 
by this article, or who violates any lawful order, 
rule or regulation promulgated by the board, shall 
be guilty of a misdemeanor and upon the first of- 
fense and conviction thereof shall be fined not 
more than fifty dollars ($50.00) or imprisoned for 
not more than thirty days, and upon the second 
offense and conviction thereof shall be fined not 
less than twenty-five ($25.00) dollars nor more 
than two hundred ($200.00) dollars, or by impris- 
onment for not more than six months, or both, in 
the discretion of the court. And in all cases of 
conviction under this section, the court in which 
such conviction is had shall require the surrender 
of any hunting license then held by the person so 
convicted, and the court shall thereupon forward 
the same, together with a record of such convic- 
tion to the board. Such revocation of license 
shall be mandatory for the remainder of the pe- 
riod for which the license was issued. Any per- 
son who shal! swear or affirm to any false state- 
ment in any application for a hunting license shall 
be deemed guilty of perjury and on conviction 
shall be subject to the punishment provided for in 
the crime of perjury. Any person who takes or 
attempts to take deer between sunset’and sunrise 
with the aid of a spotlight or other artificial light 
on any highway or in any field, woodland, or 
forest, in violation of this article shall upon con- 
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viction be fined not less than one hundred dollars 
($100.00) or imprisoned for not less than sixty 
(60) days or both fined and imprisoned in the dis- 
cretion of the court: Provided further, that any 
person taking or having in possession doe (fe- 
male) deer in violation of this article shall be 
fined not less than fifty dollars ($50.00) or im- 
prisoned not less than thirty (30) days or both 
fined and imprisoned in the discretion of the court. 
Any person, firm or corporation who buys or 
sells, or offers to buy or sell, quail, grouse and 
wild turkeys in violation of the provisions of this 
article shall, upon conviction thereof, be fined not 
less than fifty dollars ($50.00) or imprisoned for 
not more than sixty days, or both fined and im- 
prisoned in the discretion of the court. (1935, c. 
486, s. 25; 1939, c. 235, s. 2, c. 269; 1941, c. 281, s. 
2;°1941, c. 288.) 

Local Modification.—Beaufort, Gaston, Granville, Lincoln, 
Mecklenburg: 1937, c. 352; Buncombe: 1937, c. 352, 1941, 
156; Pitt: 1941, c. 285. 

Editor’s Note.—The first 1939 amendment changed the pro- 
vision as to revocation of license. The second 1939 amend- 
ment added the last sentence, 

The 1941 amendments added the words “grouse and wild 


turkeys” after the word “quail’? in the last sentence, and 
added the fifth and sixth sentences to the section. 


Art. 8. Fox Hunting Regulations. 


§ 113-110. Closed season.—The closed season of 
each year during which foxes shall not be hunted 
with gun, chased with dogs, killed, trapped or de- 
stroyed, shall, as to the several counties or parts 
of counties specified, be as follows: 


DM ES ICES es see a ee a ed ee Feb. 1 to Oct. 1 
(Pula Side. 654, } 

SO IT eta os Seal g ZW tly Mar fis to-Oct.? 
Or plo (SLO, ce. 274.) 

SUNCOM Che nis eiie sialic ncihte Mar. 1 to Sept. 1 
CPs Lael Ges C22 O58,:) 

ESte ean ame ene tO rad Wi a Mar. 1 to Dec. 1 


South of Catawba river 
(1907, c. 388.) 


Cathie a eiea et eee. De. San Feb. 1 to Sept. 1 
CVOOU Culies bP.) Leoionl,, ce 1358) 

Chavis. See eens! ao. Ae Mar. 1 to Nov. 15 
CP DA1919 66. 260) 

Chevelamcdausaty tesin ie, oe eet Mar. 1 to Dec. 1 
(1907, c. 388.) 

Wiplite das Palo 8 Ue. re. tee Feb. 15 to "Sept. 15 
(P. L,. 1911, c. 407.) 

Eiiamkiineyee si. Reese ee oe Marra) to Ocrris 
Cee Lb), Ex. Sess. 1913, c. 169.) 

Gra vee n= Seed ee RP) Mar. 1 to Sept. 1 
(P. L. 1919, c. 282.) 

ie bbe = ban Salers ce eee aa Mar. 1 to Sept. 15 
CPP TAM, e291) 

PPaevet ta sie. . eons wee April 1 to Sept. 1 
(1909, c. 667.) 

lOkege nr te eatin ee te een Mar. 2 to Sept. 15 
CPA 19154 (6.7459)) 

Ligere nei Rawat sie cht aes Apr. 1 to Aug. 15 
CPAMANE Sessa t 91s cya 11i) 

TetCOlie ed sixi oe ae oe ae Feb. 1 to Nov. 15 
(P. L. 1913, c. 659.) 

Miontromety ssi cain ene te Jane tsuto: Oct 15 
(P. L,. 1911, c. 400.) 

MOOres, Ayo t.d ah Saeco Mar aimtor©cts 1 
(P. L. 1911, c. 291.) 

INeianll anovernie Min, tre eas Feb. 15 to Sept. 15 


CyaL eed 91:75 Cee GRe) 
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Onslowiwesenihe. sees peer ote Pebs 15 "to Septa 5 
(P. L. 1917, c, 673.) 

Penders. Re aves fds ee ees Feb. 15 to Sept. 15 
(PAdssioli ces ous) 

Randolphypmucacdectni event Janes tomiNioveet 
(P. L,. 1919, c..76.) 

Richmondapeer er ecient Mar. <5) to Septal 
(P. L,. 1911, c. 382.) 

Robeson aaneenceee ae teclaetes MiaemclntOm@ camel 
(P. U. Ex. Sess. 1924, c. 92.) 

Sat psonenwicracieicees ees Heb; .157to. Septis15 
(P. L. 1917, c. 673.) 

Sicotland® mein. cisses herein eee Martie? stomeAtioemed ss 
(CPisLodoi7st esc.) 

Outre Werth. Feces ae eaves we Janz *LtosNoyial 
(P. L. 1919, c. 168.) 

Wayneses ate ceiee tite ats Feb, 15 to Sept. 15 
(P. L. 1917, c. 673.) 

Wilkésw4ady, cation eee eee Feb, 15 to Oct. 1 
(P...1,51913) ce 77 COS; 2110) 

Editor’s Note—In applying this section, the following 


matters should be noted: 

(1) The Uniform Game Taw (1935, c. 486) repealed all 
“acts, whether general, local, special, or private, or parts 
of such acts” in conflict therewith, but left to “county 
regulations” the seasons during which foxes could be 
hunted. 

(2) The above section appeared in the Consolidated Stat- 
utes of 1919, and was a collection of various public-local 
laws. Since 1919, a great number of public-local laws have 
been enacted relating to the hunting of foxes, which do not 
specifically amend or modify the section by its Consolidated 
Statutes number (Sec. 2110). This section has been 
brought forward from the Consolidated Statutes, but should 
be considered in connection with the various local laws re- 
lating to the same subject matter. . 


§ 118-111. No closed season in certain counties. 
—It shall be lawful to hunt, take or kill foxes at 
any time in Ashe, Avery, Iredell, Lenoir, Hend- 
erson, Pitt, Haywood, Harnett and Watauga 
counties. (1931, c. 143, s. 5; 1983, c. 428; 1939, c. 
319; 1943, c. 615.) 

Editor’s Note.—Public Laws 1933, c. 
son to the list of the counties. 

The 1939 amendment added Pitt and Haywood to the list. 


The 1943 amendment made this section applicable to Har- 
nett county. 


428, added Hender- 


§ 118-112. Police power of protectors in en- 
forcing county laws relative to foxes.—All game 
protectors duly appointed by the Department of 
Conservation and Development and all ex Officio 
game protectors named in the North Carolina 
Game Law shall be authorized and empowered as 
fully as is the sheriff and other local officers to 
enforce local and county laws relating to the open 
and closed seasons to hunt or protect red and grey 
FOXES m(O3 TasCwml oes oS) 


Art. 9. Federal Regulations on Federal Lands. 


§ 113-113. Legislative consent; violation made 
a misdemeanor.—The consent of the general as- 
sembly of North Carolina in hereby given to the 
making by the congress of the United States, or 
under its authority, of all such rules and regula- 
tions as the federal government shall determine 
to be needful in respect to game animals, game 
and non-game birds, and fish on such lands in the 
western part of North Carolina as shall have 
been, or may hereafter be, purchased by the 
United States under the terms of the act of con- 
gress of March first, one thousand nine hundred 
and eleven, entitled “An act to enable any state 
to cooperate with any other state or states, or 
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with the United States, for the protection of the 
watersheds of navigable streams, and to appoint 
a commission for the acquisition of lands for the 
purposes of conserving the navigability of navi- 
gable rivers” (36 U. S. Stat. at Large, p. 961), and 


acts of congress supplementary thereto and 
amendatory thereof, and in or on the waters 
thereon. 


Nothing in this section shall be construed as 
conveying the ownership of wild life from the 
State of North Carolina or permit the trapping, 
hunting or transportation of any game animals, 
game or non-game birds and fish, by any person, 
firm or corporation, including any agency, de- 
partment or instrumentality of the United States 
Government or agents thereof, on the lands in 
North Carolina, as shall have been or may here- 
after be purchased by the United States under the 
terms of any Act of Congress, except in accord- 
ance with the provisions of article 7 of this sub- 
chapter. 

Any person, firm or corporation, including em- 
ployees or agents of any department or instru- 
mentality of the United States Government, vio- 
lating the provisions of this section shall be guilty 
of a misdemeanor and shall be punished in the 
discretion of the court. (1915, c. 205; 1939, c. 79, 
Soleo © os 2099)) 


Editor’s Note.—The 1939 amendment added the 
and third paragraphs to this section. 

For comment on the 1939 amendatory act, see 17 N. C. 
Lew Rev. 364. 

Acceptance May Be Presumed.—Acceptance of 
grant as is made by this section may be presumed. 
v. United States, 114 F. (2d) 207, 209. 

Acceptance of Jurisdiction over Pisgah National Forest 
and Pisgah National Game Preserve.—Federal statute au- 
thorizing the president of the United States to designate 
areas set aside for protection of game and fish on lands pur- 
chased by the United States, and punishing the unlawful 
taking of game or fish, constituted an acceptance by the 
United States of the cession to it of jurisdiction over the 
Pisgah National Forest and the Pisgah National Game Pre- 
serve by a prior act of the legislature of North Carolina. 
Chalk v. United States, 114 F. (2d) 207. 

Limitation of Number of Deer Therein.—Where the United 
States acquired land by grant from North Carolina for the 
Pisgah National Forest and the Pisgah National Game Pre- 
serve, and legislature of North Carolina enacted an act 
consenting that congress should make rules and regulations 
with respect to animals, birds, and fish, and it was estab- 
lished that deer herd on the preserve was so large as to 
damage the preserve, the United States could, without re- 
gard to state laws, limit the number of deer thereon. Chalk 
v. United States, 114 F. (2d) 207. 


second 


such a 
Chalk 


Art. 10. Regulation of Fur Dealers; Licenses. 


§ 118-114. Fur dealer’s license; fees. — Every 
person, firm or corporation who engages in the 
business of buying and selling raw furs, pelts or 
skins of fur-bearing animals shall before beginning 
such business, and annually thereafter, obtain a 
license from the Department of Conservation and 
Development. The fees for such licenses shall be 
as follows: 

1. For a resident state-wide license, the sum of 
twenty-five dollars. 

This license will entitle the holder to buy and 
sell furs in any or all of the counties in North 
Carolina. 

2. For a resident county license, the sum of ten 
dollars. This license will entitle the holder to buy 
and sell furs only in the county designated in the 
license. The fee for each additional county shall 
be ten dollars. 
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3. For a resident county license which entitles 
the dealer to buy or sell only at a fixed place of 
business in the county of his residence, the sum 
of five dollars. 

4. For a nonresident of the state, the sum of 
one hundred dollars for a state-wide license. 

These licenses shall be issued through the game 
protectors or agents of the Department of Con- 
servation and Development as a part of their 
official duties. The funds so received from the 
sale of the above licenses shall be deposited with 
the state treasurer to the credit of the Department 
of Conservation and Development and they shall 
be expended for the protection and promotion of 
the fur-bearing industry in North Carolina and 
for the administration and enforcement of this 
article and for no other purpose. (1929, c. 333, ss. 
1, 2; 1933, c. 337, s. 1.) 

Editor’s Note.—Prior to Public Laws 1933, c. 337, the 
state-wide license for a resident was $75, instead of $25. 
The license for a non-resident was $400, instead of $100, 
and counties were permitted to collect an additional $50 
from such nonresident. The section formerly provided for 
an annual local license of $1, instead of $5, with the limita- 


tion that the buying should not exceed $500 worth of furs 
per annum. 


§. 113-115. Annual report of furs bought.—Every 
person, firm or corporation who takes out a fur 
dealer’s license shall report to the Department of 
Conservation and Development on April first of 
each year and every year the total amount of furs 
bought by such dealer, including the species of fur 
bearing animals and the number of each, and 
such other information as required by the De- 
partment of Conservation and Development. 
(1929, c. 333, s. 3.) 


§ 118-116. What counties may levy tax.—No 
county, city or town shall have the right to levy 
any license on resident fur dealers except that the 
county in which such dealers or buyers main- 
tain a place of business or residence may charge 
and collect from such dealers a license tax of not 
more than five dollars per annum. (1929, c. 333, 
S41 0332 C33 Sone.) 


Editor’s Note.—Ten dollars, instead of five dollars, was 
the amount permitted to be collected prior to Public Laws 
193355 (Cs) “337s 


§ 113-117. Permits may be issued to  non- 
resident dealers.—It shall be lawful for the de- 
partment of conservation and development to is- 
sue permits to nonresident dealers for the pure 
chase of raw furs from only statewide licensed fur 
dealers wineeNorth ©@arolina. 9 (1929) ch 1333,. Sand. 
1933, c. 387, s. 3; 1935, .c. 471, s..1.) 


Editor’s Note.—Prior to Public Laws 1933, ¢. 337, this sec- 
tion contained the proviso limiting permits to the purchase 
of furs from dealers who had taken out the $75 license. 

The amendment of 1935 inserted the word “statewide” 
preceding the word ‘“‘licensed,” near the end of this section. 


§ 113-118. Licenses for each employee of dealer; 
fees; residence requirement.—All ‘bona fide mem- 
bers of a resident firm or corporation and their 
bona fide regular employees, all such members 
and employees being residents of North Carolina, 
shall be required to take out a license showing 
their employment and shall pay therefor the sum 
of twenty-five dollars each. Provided that the 
employees of a resident firm or corporation op- 
erating under a county resident fur dealer’s license 
shall be required to pay only the sum of ten dol- 
lars ($10.00). Applicants for resident fur dealers 
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license must have actually resided in the state for 
six months next before making application for 
eiictt licenses, (1920. "e. Gas, 8: 63'1903) 1G. Ba745. 4: 
T9IZ5 cL ATL; Sls: ) 

Editor’s Note.—In the first sentence of this section, Pub- 
lic Laws of 1933, c. 337, struck out the word “duplicate” be- 
fore the word “license.” It also increased the sum from $10 
to $25. ; 

The amendment of 1935 added the proviso. 

§ 113-119. Nonresident buying furs personally 
or through agent classed as nonresident fur dealer. 
—Any nonresident person, firm or corporation or 
any agent or person acting as agent therefor, who 
in any manner purchases or solicits to purchase 
furs in North Carolina, except as provided in § 
113-117, shall be subject to and shall procure from 
the department of conservation and development 
a nonresident fur dealer’s license before he shall 
be entitled to purchase or solicit to purchase furs 
as above set out in this section. (1929, c. 333, s. 
7; 1935, c. 471, s. 2.) 


§ 113-120. Violation a misdemeanor.—Any per- 
son, firm or corporation who shall violate any of 
the provisions of this article shall be guilty of a 
misdemeanor and shall be fined not more than 
one hundred dollars or imprisoned not more than 
sixty days for the first offense, and on conviction 
of second violation of this article such person, 
firm or corporation shall pay not less than two 
hundred dollars or be imprisoned not more than 
six months or both in the discretion of the court. 
(CHR) ve, BRE, ce SE) 


Art. 11. 


§ 113-121. Possession of firearm silencer, while 
hunting game, made unlawful.—It shall be unlaw- 
ful for any person while hunting game in this 
state to have in his possession a shotgun, pistol, 
rifle, or any firearm equipped with a silencer of 
any type or kind or any device or mechanism de- 
signed to silence, muffle, or minimize the report 
of such firearm, whether such silencer or device 
or mechanism is separate from or attached to 
such firearm. 

If any person shall be convicted of a violation 
of this section he shall be fined not less than one 
hundred ($100.00) dollars or imprisoned not less 
than sixty days, or both, in the discretion of the 
court. (1987, -cy 152.) 


§ 113-122. Sanctuary on Grandfather Mountain; 
molestation of game a misdemeanor.—Part of 
Grandfather Mountain situate in the counties of 
Avery, Caldwell and above the Yonahlossee Road 
on one side, and above the elevation of four thou- 
sand feet on the other side, is established as a 
sanctuary for the preservation and protection of 
deer, squirrels and other wild animals (except 
wildcats), and wild turkey, pheasants, eagles, 
hawks, ravens and all other bird life. 

It shall be unlawful to trap, hunt, shoot, or 
otherwise kill, within the sanctuary estabiished 
by the preceding paragraph, any deer, squir- 
rels, or other wild animals (except wild-cats), any 
wild turkeys, pheasants, eagles, hawks, ravens, or 
any kind of bird life. Any person violating any of 
the provisions of this section shall be guilty of a 
misdemeanor. (1923, c. 191; 1925, c. 212; C. S. 
2105(a), 2105(b).) 


§ 113-123. Assent of State to Act of Congress 


Miscellaneous Provisions. 


eer | 
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providing for aid in wild life restoration projects. 
—The State of North Carolina hereby assents to 
the provisions of the Act of Congress entitled “An 
Act to provide that the United States shall aid the 
States in wild life restoration projects, and for 
other purposes,’ approved September second, one 
thousand nine hundred thirty-seven (Public, num- 
ber four hundred fifteen, seventy-fifth Congress), 
and the North Carolina Department of Conserva- 
tion and Development is hereby authorized, em- 
powered, and directed to perform such acts as 
may be necessary to the conduct and establish- 
ment of cooperative wild life restoration projects, 
as defined in said Act of Congress, in compliance 
with said Act and rules and regulations promul- 
gated by the Secretary of Agriculture thereunder; 
and no funds accruing to the State of North 
Carolina from license fees paid by hunters shall 
be diverted for any other purpose than the pro- 
tection and propagation of game and wild life in 
North Carolina and administration of the laws 
enacted for such purposes, which laws are and 
shall be administered by the Division of Game and 
Inland Fisheries under the direction of the North 
Carolina Department of Conservation and De- 
velopment. (1939, c. 271.) 


§ 118-124. Birds kept as pets or for breeding.— 
It shall be lawful to keep any wild bird in a cage 
as a domestic pet, or for the purposes of breeding, 
raising and domesticating. (Rev., s. 1876; 1903 
(Pr) pea Tess Be 7H CS1.2103.) 


§ 113-125. Local by counties: Bird: dogs running 
at large.—It shall be unlawful for the owner or 
any person having the care of any pointer or set- 
ter dog to permit the same to run at large un- 
muzzled during the breeding season of quail, 
namely, from April the first to September first of 
any year. When any pointer or setter dog shall 
be found ranging unmuzzled in the field or woods 
it shall be prima facie evidence that the owner 
of such pointer or setter dog has violated the 
provisions of this section, and upon conviction 
such owner or his agent shall be deemed guilty 
of a misdemeanor and shall be fined not more 
than fifty dollars or imprisoned not longer than 
thirty days. 

This section shall apply only to the counties of 
Davidson, Durham, Greene, Guilford, Forsyth, 
Iredell, Johnston, Moore, Transylvania and Yan- 
cey. (1909, c. 775; C. S. 2132.) 


§ 113-126. Deer; fire-hunting; compelling testi- 
mony.—When more persons than one are engaged 
in committing the offense of fire-hunting, anyone 
may be compelled to give evidence against all 
others concerned; and the witness, upon giving 
such information, shall be acquitted and held dis- 
charged from all penalties and pains to which he 
was subject by his participation in the offense. 
(Rev., s. 3462; Code, ss. 1058, 1059; R. C., c. 34, 
ss. 95, 96;.1774, c. 103; 1784, c. 212, ss. 1, 3; 1801, 
c. 595; 1856-7, c. 24; 1879, c. 92; 1905, c. 388; 1925, 
c.'494; C$. 21252) 

Local Modification.—Currituck: C. §. 2125. 


SUBCHAPTER IV. FISH AND FISHERIES. 
Art. 12. General Provisions for Ad- 
ministration. . 


§ 113-127. Definitions—When used in this sub- 
chapter, 
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(1) “Fish” or “fishes” includes porpoises and 
other marine mammals, fishes, mallusca, and crus- 
taceans, and “fishing” or “fisheries” includes all 
operations involved in using, setting or operating 
apparatus employed in killing or taking such 
animals or in transporting and preparing them for 
market. 

(2) “Board” means the Board of Conservation 
and Development. (1915, c. 84, s. 24; C. S. 1865.) 


§ 118-128. Administrative machinery for enforc- 
ing laws relating to fish—The state of North 
Carolina shall have exclusive jurisdiction and con- 
trol over all the fisheries of the state, wherever 
located. The laws relating to fish shall be en- 
forced by the Board of Conservation and Develop- 
ment through the Commissioner of Game and 
Inland Fisheries, appointed pursuant to § 113-90, 
and through the Commissioner of Commercial 
Fisheries appointed pursuant to § 113-129. (1915, 
¢,,84, ss.:1,.183 1917, c,. 290, ss,.1,,9* Hx.spess, 10226 
CLAD sect hhOlS) Cols, sr tC. 19676 TA6oe 


§ 118-129. Commissioner of commercial fisher- 
ies—The Board of Conservation and Develop- 
ment shall appoint a commercial fisheries com- 
missioner, who shall be responsible to the Board 
and shall make semiannual reports to them at 
such time as they may require. His term of office 
shall be four years or until his successor is ap- 
pointed and qualified, and in case of a vacancy in 
the office the appointment shall be to fill the va- 
cancy. By and with the consent of the Board, the 
commissioner may appoint assistants or may re- 
move them and appoint their successors. Their 
duties shall be prescribed by the commissioner. 
The salary of the commissioner and his assistants 
shall be fixed by the Board with the approval of 
the Budget Bureau, and if the commissioner is 
absent or unable to act, the Board shall appoint 
one of the assistant commissioners to have and 
to exercise all his powers. The commissioner and 
his assistants shall each execute and file with the 
secretary of state a bond, payable to the state of 
North Carolina, in the sum of five thousand dol- 
lars for the commissioner and twenty-five hundred 
dollars for each assistant, with sureties to be ap- 
proved by the secretary of state, the condition 
being that they will faithfully perform their duties 
and will account for and pay over, pursuant to 
law, all moneys received by them in their office. 
(1915, c. 84, s. 1; 1917, c. 290, s. 1; 1925, c. 310; 
Cr Sy 1870) 

Editor’s Note—By the amendment of 1925 three assist- 
ants were allowed the commissioner, where prior to this 
he was allowed only two. 

An indemnity contract or bond, which was neither in 
the amount nor .“conditioned’” as required by this section, 
did not cover a claim of damages for false imprisonment 
committed by an assistant fisheries commissioner under 
color of his office, and the surety is not liable thereunder 
to plaintiff. Midgett v. Nelson, 214 N. C. 396, 199 S. E. 393. 

§ 113-180. Fish inspectors. — The commercial 
fisheries commissioner may appoint, with the ap- 
proval of the board, inspectors in each county 
having fisheries under his jurisdiction. These in- 
spectors shall serve under the direction of the 
commissioner and assist him at such times as he 
may require. (1915, c. 84, s. 2; C. S. 1871.) 


§ 118-131. Commissioner of commercial fisher- 
ies and assistants not to be financially interested 
in fisheries—The Commercial fisheries commis- 
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sioner, assistant fisheries commissioners and in- 
spectors shall not be financially interested in any 
fishing industry in North Carolina. (1915, c. 84, 
er 8-819R 1h 62/194 ose 139 CS 8.41872.) 

Editor’s Note.—By the amendment of 1921 the provision 
that “The members of the fisheries commission board’ 
shall not be interested was omitted. 

§ 118-132. Clerical force and office for commer- 
cial fisheries commissioner.——The commissioner of 
commercial fisheries shall rent and equip an office, 
which will be adequate for his business, in some 
town conveniently located to the maritime fish- 
eries, and he is authorized with the consent of 
the board to employ such clerks and other em- 
ployees as may be necessary for the proper carry- 
ing on of the work of his office. (1915, c. 84, s. 3; 
Caoets 7a.) 


§ 113-138. Boats and equipment for commercial 
fisheries commissioner.—The commercial fisheries 
commissioner is authorized, with the consent of 
the board, to purchase or rent such boats, nets, 
and other equipment as may be necessary to en- 
able him and his assistants to fulfill the duties 
specified in this chapter. (1915, c. 84, s. 4; C. S. 
1874.) 


§ 113-134. “Commercial fisheries fund” derived 
from imposts.—All license fees, taxes, rentals, 
of bottoms for oyster or clam cultivation and 
other imposts upon the fisheries,. in whatever 
manner collected, shall, except as otherwise pro- 
vided in this chapter, be deposited with the state 
treasurer to the credit of the commercial fisheries 
fund, to be drawn upon as directed by the board. 
Cloth ce 84, esos CS. 1875.) 


Art. 18. Powers and Duties of Board and 
Commissioners. 


§ 118-135. Duties of the Board.—lIt is the duty 
of the board of conservation and development, 
through its agents, the commissioner of game and 
inland fishing and the commissioner of commer- 
cial fishing and their assistants: 

To enforce all acts relating to the fish and 
fisheries of North Carolina. 

To make regulations that will keep open for 
the passage of fishes all inlets and not less than 
one-third of the width of all sounds and streams, 
or such greater proportions of their width as may 
be necessary. 

To make such rules and regulations as they 
think proper to procure statistics as to the annual 
products of the fisheries of the state. 

To collect and compile statistics showing the 
annual product of the fisheries of the state, the 
capital invested, and the apparatus employed, and 
any fisherman refusing to give these statistics 
shall be refused a license for the next year. Pro- 
vided, however, the board may extend the time of 
his operations if any fisherman fail or refuse to 
give statistics as required in this section. 

To prepare and have on file maps based on the 
charts of the United States coast and geodetic 
survey, of the largest scale published, showing as 
closely as may be the location of all fixed ap- 
paratus employed during each fishing season. 

To have surveyed and marked in a prominent 
manner those areas of waters of the state in 
which the use of any or all fishing appliances are 
prohibited by law or regulation, and those areas 
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of waters in the state in which oyster tonging or 
dredging is prohibited by law. 

To prosecute all violations of the fish laws, and 
whenever necessary, to employ counsel for this 
purpose. 

To remove pending trial nets or other appli- 
ances found being fished or used in violation of 
the fisheries laws of the state. 

To carry on investigations relating to the mi- 
grations and habits of the fish in the waters of 
the state, also investigations relating to the cul- 
tivation of the oyster, clam, and other mollusca, 
and of the terrapin and crab, and for this purpose 
to employ scientific assistance. 

To collect all license fees, rentals, or other im- 
posts, and to pay them into the state treasury to 
the credit of the proper fisheries fund. On or be- 
fore the twenty-fifth day of each month there 
shall be mailed to the treasurer of the state a con- 
solidated statement showing the amount of taxes 
and license fees collected during the preceding 
month, and by and from whom collected. 

To administer oaths and to send for and ex- 
amine persons and papers; the commissioners also 
shall have this power. (1915, c. 84, s. 5; 1917, c. 
290 tse Orcas: LS88av) 


§ 118-136. Regulations as to fish, fishing, and 
fisheries made by board.—The Board of Conser- 
vation and Development is hereby authorized to 
regulate, prohibit, or restrict in time, place, char- 
acter, or dimensions, the use of nets, appliances, 
apparatus, or means employed in taking or killing 
fish; to regulate the seasons at which the various 
species of fish may be taken in the several waters 
of the State, and to prescribe the minimum sizes 
of fish which may be taken in the said several 
waters of the State; or which may be bought, sold, 
or held in possession by any person, firm, or cor- 
poration in the State; and to make such rules reg- 
ulating the shipment and transportation of fish, 
oysters, clams, crabs, escallops, and other water 
products as it may deem necessary; and all regu- 
lations, prohibitions, restrictions and prescriptions, 
after due publication, which shall be construed to 
be once a week for four consecutive weeks in some 
newspaper published in North Carolina, shall be 
of equal force and effect with the provisions of 
this section; and any person violating the provi- 
sions of this section shall be guilty of a misde- 
meanor, and upon conviction shall be fined or im- 
prisoned, at the discretion of the court. (1915, c. 
SA se ole 1917, c:1290,, Sars 1925, co 168) so 2s 1935, 
doe koh Se 1978.) 

Local Modification.—Beaufort, Buncombe, Gaston, Gran- 
ville, Lincoln, Mecklenburg: 1937, c. 352. 

Editor’s Note.—The provision for regulation and transpor- 
tation of fish, etc., is new with Public Laws of 1925. 

Jurisdiction.—The jurisdiction of the board extends to alt 
the public waters of the State or over which it has control. 
“The several waters of the State” is the precise language 
of the section referred to, and the numerons portions of the 
law in which places are expressly mentioned are not in re- 
striction of the general words of the principal section, but 
these places are only mentioned because special provision 
is made as being desirable or necessary for those places. 
State v. Dudley, 182 N. C. 822, 825, 109 S. E. 63. 

The Taking of Escallops.—-Under the powers so conferred 
and in promotion of the general purposes of the statute, 
the Fisheries Commission Board [now the Board of Con- 
servation and Development] may establish a formal rule 
or regulation, which prohibited the taking of escallops with 
drags or scrapes in certain waters, and a violation of this 
rule will warrant conviction. State v. Dudley, 182 N. C. 
822, 824, 109 S. E. 63. 
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§ 113-137. Regulations affecting existing inter- 
ests not effective for two years—In making 
regulations the board shall give due weight and 
consideration to all factors which will affect the 
value of the present investment in the fisheries, 
and no changes in the existing laws which, if they 
should go into effect immediately, would tend to 
cause fishermen to lose their property shall go 
into effect until two years from the date that the 
change has been made by the board. (1915, c. 84, 
S215 101 Ce eS0 ss: Wr LS 79) 


§ 113-188. Hearing before changes as to certain 
regulations.—If, however, a petition signed by 
five or more voters of the district or community 
which will be affected by the proposed changes 
is filed with the board through the commissioners, 
their assistants or deputies, asking that they 
have a hearing before any proposed change in the 
territory, size of mesh, length of net, or time of 
fishing shall go into effect, petitioning that they 
be heard regarding such change, the board shall 
in that event designate by advertisement for a 
period of thirty days at the courthouse and three 
other public places in the county affected, and 
also by publication in a newspaper of the county, 
if such is published in said county, once a week 
for two consecutive weeks, a place at which said 
board will meet and hear argument for and against 
said change, and may ratify, rescind, or alter this 
previous order of change as may seem just in the 
premises, (1915.4 CyS4es) 21> 1OtT £17990, cn 7 eG: 
S. 1880.) 


§ 113-139. Reports of board to legislature; pub- 
lication.—The board shall cause to be prepared 
and submitted to each legislature a report show- 
ing the operations, collections and expenditures 
of the board; and it shall also cause to be prepared 
for publication such other reports, with necessary 
illustrations and maps, as will adequately set forth 
the results of the work and the investigations of 
the board, all such reports, illustrations, and maps 
to be printed and distributed at the expense of 
the state, as are other public documents, as the 
board may) direct, (1915) ¢..849s.015-)-Cs $..1882)) 


§ 118-140. Violations investigated; nets seized 
and sold; bond of commissioner liable.—It is the 
duty of the commissioner of game and inland 
fisheries and the commissioner of commercial fish- 
eries, or any of their assistants or deputies, upon 
a complaint made either orally or in writing, stat- 
ing that any of the laws relating to fish or fisheries 
are being violated at any particular place, to go to 
such place and investigate same. They shall seize 
and remove all nets or other appliances set or 
being used or that have been used in violation of 
the fisheries laws of the state, sell them at public 
auction after advertisement for twenty days at 
the courthouse and three other public places in the 
county in which the seizure was made, and apply 
the proceeds of sale to the payment of costs and 
expenses of such removal, and pay any balance 
to the school fund of the county nearest to where 
the offense is committed. The failure of the com- 
missioners or their deputies to perform the above 
prescribed duty shall render their bonds liable to 
a penalty of five hundred dollars, one half to go 
to the informant and the other one half to be paid 
to the school fund of the county in which the ac- 
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tion ist-brought..'(1911;. e183) 1941; .c.511385,C.08: 
1884.) 

Editor’s Note.—The 1941 amendment inserted after the 
word ‘‘used”’ in the second sentence the words “or that have 
been used.’’ 

In General.—_In Lawton vy. Steele, 152 U. S. 133, 14 S. Ct. 
499, 38 L. Ed. 385, the court holding that the authority 
to summarily destroy nets used in violation of the law for 
the protection of fish, “fis a lawful exercise of the police 
power of tke State and does not deprive the citizen of his 
property without due process of law.’’ Daniels v. Homer, 
139° Nz ‘Co 2295224. 51S. E992. 


§ 113-141. Arrests without warrant; investiga- 
tion of unlawful transportation of seafood.—The 
commissioner of game and inland fisheries and 
the commissioner of commercial fisheries, their as- 
sistants and deputies, shall have power, without 
warrant, to arrest any person or persons violating 
any of the fishery laws in their presence, who 
shall be carried before a-magistrate for trial as is 
required by law in case of persons arrested with- 
out warrant. Authority also expressly is vested in 
the commissioners, their assistants and deputies, 
when they or either of them has reason to believe 
that any seafood products are unlawfully pos- 
sessed, or are being transported unlawfully, or are 
about to be transported unlawfully, without the 
license tax therefor and thereon having been paid, 
to stop, or cause to be stopped, any vehicle or 
conveyance of transportation, of whatsoever kind, 
for the purpose of investigation and examination; 
and if upon such investigation and examination it 
appears that any seafood products are unlawfully 
possessed, or that the license tax therefor and 
thereon has not been paid, the said commis- 
sioners, their assistants or deputies, making such 
investigation and examination shall have the power 
and authority, without first having applied for and. 
obtained warrant so to do, to arrest the person or 
persons owning and/or having in his or their pos- 
session for transportation and actually engaged in 
the transportation of the said seafood products on 
which said license taxes have not been paid, and 
take him, or ther, for trial before some magistrate 
in the county where such arrest is made; and it 
shall not be obligatory upon the said commission- 
ers, their assistants or deputies, first to apply 
for and obtain warrant before making such in- 
vestigation and inspection. (1915, c. 84, s. 6; 1917, 
Ci 2901S. OF 1035 cs tee eS oe) 


Editor’s Note.—The last sentence of this section relating 
to the authority to investigate unlawful transportation of 
seafood was added by the amendment of 1935. 


§ 113-142. Taking fish for scientific purposes.— 
The board and the United States Fish and 
Wild Life Service may take and cause to be taken 
for scientific purposes or for fish culture any 
fish or other marine organism at any time from 
the waters of North Carolina, any law to the con- 
trary notwithstanding; and may cause or permit 
to be sold such fishes or parts of fishes so taken 
as may not be necessary for purposes of scientific 
investigations or fish culture: Provided, that in 
taking fish for fish culture in the hatcheries of this 
state the fish shall only be taken while the hatch- 
eries are in operation and only between the hours 
of four and eleven p. m. (1915, c. 84, s. 7; C. S. 
1886.) 


Art. 14. Licenses for Fishing in Inland Waters. 
§ 118-148. Fishing licenses for persons above 
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16 years of age.—In order to raise revenue with 
which to maintain and operate the state fish 
hatcheries, provide additional nurseries and ad- 
minister the inland fishing laws, a license is 
hereby required of all persons above the age of 
sixteen (16) years to fish by any and all methods 
of hook and line or rod and reel fishing in the 
waters of North Carolina, other than in waters 
of the county in which such person permanently 
resides or in waters abutting thereon, as herein- 
after provided. (1929, c. 335, s. 1.) 


§ 113-144. Resident state license. — Any per- 
son, upon application to the director of the de- 
partment of conservation and development, his 
assistants, wardens, or agents, authorized in writ- 
ing to issue licenses, and the presentation of sat- 
isfactory proof that he is a bona fide resident of 
the State of North Carolina, shall, upon the pay- 
ment of a license fee of two ($2.00) dollars for 
the use of the department and a fee of ten ($.10) 
cents for the use of the official authorized to issue 
licenses, be entitled to a “resident state license” 
which will authorize the licensee to fish in any of 
the waters of North Carolina as provided under 
the preceding section. (1929, c. 335, s. 2.) 


§ 113-145. Non-resident state license. — Any 
person, without regard to age or sex, upon appli- 
cation to the director of the department of con- 
servation and development, his assistants, ward- 
ens or agents authorized in writing to issue li- 
censes, and the presentation of satisfactory proof 
that he is a non-resident of the state, shall, upon 
the payment of five ($5.00) dollars for the use 
of the department and ten ($.10) cents for the use 
of the official authorize4 in writing to issue li- 
censes, be entitled to a “non-resident state fishing 
license’ which will authorize the licensee to fish 
in any of the waters of North Carolina as provided 
under § 113-143: Provided that any non-resident 
of the state desiring to fish for one day or more 
in the waters of the state of North Carolina may 
do so upon payment to the clerk of the court or 
game warden of the county in which the non- 
resident desires to fish the sum of one dollar and 
ten cents ($1.10) for each day, the sum of ten 
cents (10c) of said sum to go to the selling agent 
of said license or permit, and upon the payment 
_ of said sum of one dollar and ten cents ($1.10) the 
clerk of the court or game warden shall issue a 
permit allowing said non-resident to fish: Pro- 
vided further, that any resident of the state desir- 
ing to fish for one day. or more in the waters of 
any county in the state of North Carolina other 
than the county within which he resides may do so 
upon payment to the clerk of the court or game 
warden of a county in which he desires to fish the 
sum of sixty cents (60c) for each day, the sum 
of ten cents (10c) of said sum to go to the selling 
agent of said license or permit, and upon the pay- 
ment of said sum of sixty cents (60c), the clerk of 
the court or game warden shall issue a permit al- 
lowing said non-resident to fish. (1929, c. 335, s. 
S-eegat nero) 17 198s,.C..09605 11935, CoATSs) 

Editor’s Note.—The Act of 1931 substituted five for three 
dollars formerly appearing in this section. 

Public Laws of 1933, c. 236, added the proviso relating to 
short time licenses for nonresidents. 

The amendment of 1935 increased the license fees for non- 
residents for one day from sixty cents to one dollar and ten 


cents. It also added the proviso, at the end of the sec- 
tion, relating to short time licenses for residents. 
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§ 113-146. County licenses and daily permits. 
—The board of county commissioners in any of 
the counties of the state of North Carolina may, 
by resolution entered upon its minutes, require a 
resident county license or daily fishing permit. 
If any of said boards shall adopt this resolution, 
then the resident county license shall be one dol- 
lar and ten cents ($1.10) for each year, or fifty 
($.50) cents for a daily fishing permit. When- 
ever any such resolution is adopted the board of 
county commissioners shall at once notify the 
department of conservation and development 
enclosing therein a copy of said resolution, and 
the said county license and daily fishing permit 
shall be issued in the same manner and by the 
same agent, and the proceeds thereof shall be re- 
mitted to the department in the same manner as 
herein provided for State resident licenses and for 
non-resident fishing licenses. (1929, c. 335, s. 4.) 

Local Modification.—Catawba: 1939, c. 181. 


§ 113-147. Clerk of superior courts may sell li- 
censes and account for same to department.— 
In addition to the wardens and agents of the de- 
partment of conservation and development au- 
thorized to sell fishing licenses as hereinbefore 
provided, upon written application, any clerk of 
superior court of North Carolina shall also be 
authorized and empowered to sell fishing licenses 
and shall account therefor to the department in 
the same manner as wardens, and the handling of 
said licenses shall then become an official duty of 
such clerk of superior court. (1929, c. 335, s. 5.) 


§ 113-148. Department to furnish forms; what 
licenses must show; signature of licensee; licenses 
to become void on December 31 of year issued; 
license button to be worn in plain view.—All li- 
censes shall be issued on forms prepared and sup- 
plied by the department of conservation and de- 
velopment, the cost of which shall be paid from 
any funds that may come into its hands from the 
sale of fishing licenses. The license shall show 
the name, age, occupation and residence of the 
licensee and the date of its issuance. It shall also 
contain the signature of the licensee and shall au- 
thorize the person named therein, in all cases 
where a resident county license is bought, to fish 
in any of the waters within the county in which 
the applicant permanently resides, under the re- 
strictions and requirements of existing laws and 
the rules and regulations of the department dur- 
ing the year, the date of which is inscribed there- 
on. In all cases where either resident or non-resi- 
dent State fishing licenses are bought, they shall 
also contain the signature of the licensee and shall 
authorize the person named therein to fish in any 
of the waters of the state of North Carolina un- 
der the restrictions and requirements of existing 
laws and regulations of the department during the 
year, the date of which is inscribed thereon. All 
licenses issued under and by virtue of this article 
shall become void on the thirty-first day of De- 
cember next following the date of issuance. The 
licenses may contain such other information as 
the department may require. There shall also be 
issued with each license a license button bearing 
the serial number of the license which must be 
worn in plain view at all times by licensee when 
fishing. Such buttons to be furnished by the de- 
partment and paid for out of funds coming into 
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its hands from the sale of fishing licenses as re- 
quired under this article. (1929, c. 335, s. 6.) 


§ 113-149. Record of all licenses issued to be 
kept.—All clerks of superior court in various 
counties of the State who make application as 
hereinbefore provided, also assistants, wardens or 
agents who are authorized to issue fishing li- 
censes shall keep such record of licenses issued 
by them as the department of conservation and 
development may require and same shall be open 
at all times for inspection by any official charged 
with the enforcement of the fishing laws. (1929, 
c. 335, s. 7.) 


§ 118-150. Reports—Every clerk of superior 
court who issues fishing licenses under and by 
virtue of this article shall, on the first of each 
month forward to the department of conservation 
and development a report covering the sale of 
licenses issued by them, on forms furnished by the 
department and shall attach thereto check for 
amount due said department. All assistants, ward- 
ens or agents authorized by the department to 
issue fishing licenses shall make full and complete 
report of their sales as required by the depart- 
ment. The full amount collected by each issuing 
officer, less the ten-cent fee on each license issued, 
must accompany each report. (1929, c. 335, s. 8.) 


§ 118-151. Deposit of proceeds of licenses with 
state treasurer; use of, by department. — All 
moneys collected and received under and by vir- 
tue of this article, except the issuing’ fees, shall be 
deposited in the name of the state treasurer as 
provided by §§ 147-77 to 147-84, and shall be used 
by the department of conservation and develop- 
ment in the work of propagating and protecting 
game fish in North Carolina and in the adminis- 
tration of the inland fishing laws and for no other 
purpose. (1929, c. 335, s. 9.) 


§ 113-152. Licenses to be kept about person of 
licensees; license button to be worn on outside. 
—No person shall fish as provided herein in any 
of the waters of North Carolina unless the license 
hereinbefore provided for be kept about the per- 
son of the licensee or exhibited upon the request 
of any official charged with the duty and respon- 
sibility of issuing licenses and enforcing the fish- 
ing law. No person shall fish, as provided in 
this article, in any of the waters of North Carolina 
unless license button provided for herein be at 
such time continually displayed on the outer gar- 
ment in such manner that the license figures are 
plainly visible. (1929, c. 335, s. 10.) 


§ 113-153. Transfer of licenses forbidden.—No 
person shall alter, loan or transfer any license 
authorized by this article, or give false or mis- 
leading information to any official authorized to 
issue licenses, in the application therefor. (1929, 
‘ea Bg ome aah) 


§ 118-154. Licenses not additional to propa- 
gation license; to what waters applicable. — No 
person required by law to procure a license to 
propagate fish for sale, shall be required in ad- 
dition to secure a license provided by this article 
in order to enable such person to exercise the 
rights conferred by the license. The provisions of 
this article shall not apply to the Atlantic Ocean, 
the sounds or other large bodies of water near the 
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sea coast which do not, in the judgment of the 
department of conservation and development, 
need to be stocked or protected; nor shall they 
prevent the owner of any land or members of his 
family under twenty-one years of age from fish- 
ing thereon without a license. (1929, c. 335, 
$1.33) 


§ 113-155. Fishing without landowner’s permis- 
sion.—If any person shall, without having first 
obtained permission of the owner, fish or attempt 
to catch fish from the land of another after be- 
ing forbidden, either personally or by notices 
written or printed, posted at the courthouse door 
and at three places on said land, he shall be guilty 
of a misdemeanor and be fined not exceeding fifty 
dollars or imprisoned not exceeding thirty days. 
(Rev., s. 3480; Code, s. 2831; 1895, c. 147; 1915, c. 
Bis cunts gS: Slag.) 


§ 113-156. Persons having resided in state for 
six months presumed to be residents.—All per- 
sons who have lived in this state for at least six 
months immediately preceding the date of mak- 
ing application for a license, shall be deemed 
resident citizens for the purpose of this article. 
(1929,Ne.7835,7s2 140) 


§ 113-157. Violation made misdemeanor; pun- 
ishment.—Any person violating the provisions of 
this article shall be guilty of a misdemeanor and 
on conviction shall be fined not exceeding fifty 
($50.00) dollars or imprisoned not exceeding 
thirty davs in the discretion of the court. (1929, 
COMBE cnt) 


Art. 15. Commercial Licenses and Regulations. 


§ 118-158. Licenses to fish; issuance, terms, and 
enforcement.—Each and every person, firm, or 
corporation, before commencing or engaging in 
any kind of fishing in the state, shall file with an 
inspector of the county in which he desires to fish, 
or with the commissione- of commercial fisheries 
or any of his assistant commissioners, a sworn 
statement as to the number and kind of nets, 
seines, or other apparatus intended to be used in 
fishing. Upon filing this sworn statement on oath 
the commissioner shall issue or cause to be issued 
to the said party or parties a license as prescribed 
by law; said applicant shall pay a license fee equal 
in amount to the fee or tax prescribed by law for — 
fishing different kinds of apparatus in the waters 
of the State of North Carolina, or for tonging or 
dredging for oysters, as the case may be: The 
commissioner shall keep in a book especially pre- 
pared for the purposes an exact record of all 
licenses, to whom issued, the number and kinds 
of nets, boats, and other apparatus licensed, and 
the license fees received. He shall furnish to 
each person, firm, or corporation in whose favor 
a license is issued a special tag which will show 
the license number and number of pound nets, 
or yards of seine, or yards of gill net that the li- 
censee is authorized to use, and the licensee shall 
attach said tag to the net in a conspicuous manner 
satisfactory to the commissioner. All boats or 
vessels licensed to scoop, scrape, or dredge oys- 
ters shall display on the port side of the jib, above 
the reef and bonnet and on the opposite side 
of mainsail, above all reef points, in black letters 
not less than twenty inches long, the initial letter 
of the county granting the license and the num- 
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ber of said license, the number te be painted on 
canvas and furnished by the commissioner, for 
which he shall receive the sum of fifty cents. Any 
boat or vessel used in catching oysters without 
having complied with the provisions of this sec- 
tion may be seized, forfeited, advertised for twenty 
days at the courthouse and two other public 
places in the county where seized, and sold at 
some public place designated in the advertisement, 
and the proceeds, less the cost of the proceedings, 
shall be paid into the school fund. The licenses 
to fish with nets shall all terminate on December 
thirty-first. Any person who shall willfully use 
for fishing purposes any kind of net whatever, 
without having first complied with the provisions 
of this section, shall be guilty of a misdemeanor 
and, upon conviction, shall be fined twenty-five 
dollars for each and every offense. (1915, c. 84, 
Sid Obl ls. 290,%s. Oh. Cc:S. 1887.) 


In General.—Fishing in waters when prohibited by law 
is a public nuisance, and the general assembly has the 
power to authorize a prompt abatement of the nuisance by 
seizure and sale of the nets subject to the right of their 
owner to contest the fact of his violation of the law by a 
proceeding of claim and delivery, or by injunction to pre- 
vent sale, or by action to recover the proceeds of sale and 
damages. Daniels v. Homer, 139 N. C. 219, 51 S. E. 992. 


§ 118-159. Resident may catch shellfish for own 
use.—No tax shall be levied or collected from 
bona fide residents or citizens of this state who 
take fish, oysters, clams, escallops, or crabs other 
than with dredges for his own personal or family’s 
use and consumption. But if any person shali 
sell or offer for sale any such products without 
having first procured a license, he shall be guilty 
of a misdemeanor and shall be fined not less than 
five dollars or imprisoned not exceeding thirty 
days. (1917, c. 290, s. 6; C. S. 1888.) 


§ 118-160. Licenses for oyster boats; schedule. 
—The commissioner of commercial fisheries, as- 
sistant commissioners, or inspectors, may grant 
license for a boat to be used in catching oysters 
upon application made, according to law, and the 
payment of a license tax as follows: On any boat 
or vessel without cabin or deck, and under custom- 
house tonnage, using scrapes or dredges, measur- 
ing over all twenty-five feet and under thirty, a 
tax of two dollars and fifty cents; fifteen feet 
and under twenty-five feet, a tax of one dollar and 
fifty cents; on any boat or vessel with cabin or 
deck and under custom-house tonnage, using 
scrapes or dredges, measuring over all thirty feet 
or under, a tax of four dollars; over thirty feet, 
a tax of five dollars; on any boat or vessel using 
scoops, scrapes, or dredges required to be regis- 
tered or enrolled in the custom house, a tax of 
seventy-five cents a ton on gross tonnage. No 
vessel propelled by steam, gas or electricity, and 
no boat or vessel not the property absolutely of a 
citizen or citizens of this state, shall receive li- 
cense or be permitted in any manner to engage in 
the catching of oysters anywhere in the waters of 
tis states a( 1915, c..84, s.. 11; 1983,.c..106:.C..S, 
1889.) 


Editor’s Note.—Prior to Public Laws of 1933, c. 106, the 
fees required by this section were: $3, $2, $5, $6, and $1.50. 


§ 118-161. Boats using purse seines or shirred 
nets; tax. — (a) All boats or vessels of any 
kind used in operating purse seines or shirred 
nets shall pay a license fee of one dollar and 
twenty-five cents ($1.25) per ton on gross ton- 
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nage, customhouse measurement, which shall be 
independent of and separate from the seine or net 
tax on the seines or nets used on said boats or 
vessels. This license fee shall be for one year 
from January first of each year and shall not be 
issued for any period of less than one year. 

(b) Any boat or vessel operating purse seines 
or shirred nets without first having complied with 
the provisions of this section shall be seized, for- 
feited, and advertised for twenty days at the 
courthouse door and two other public places in 
the county where seized, and sold at some public 
place designated in the advertisement, and the 
proceeds of such sale, iess the cost of the proceed- 
ings, shall be paid into the school fund of the 
county where seized. Any person, firm, or cor- 
poration operating such boat or vessel in viola- 
tion of this section shall be guilty of a misdemean- 
or, and, upon conviction thereof, shall be fined or 
imprisoned in the discretion of the court. 

(c) Every operator of all boats or vessels of 
any kind used in operating purse seines or shirred 
nets on the public waters of this State shall, in 
addition to the fee prescribed in subsection (a) 
of this section, pay a license fee for each non- 
resident person or persons employed by him on 
such boat or vessel in the amount of five dollars 
($5.00) for each such person. This license fee 
shall be for one year from January first of each 
year and shall not be issued for any period of less 
than one year. Any person violating the provi- 
sions of this section shall be guilty of a misde- 
meanor, and, upon conviction thereof, shall be 
fined or imprisoned in the discretion of the court. 


(d) All operators of boats or vessels of any 
kind used in operating purse seines or shirred 
nets shall apply for and obtain a license for each 
such purse seine or shirred net, and shall pay for 
such license a tax in the amount of five dollars 
($5.00): Provided, that the tax herein levied on 
purse seines or shirred nets shall be in lieu of all 
other taxes levied by law against such seines or 
nets. 

(e) Nothing in this section shall apply to boats 
fishing for edible fish. (1915, c. 84, s. 12; 1917, c. 
290 nS.3s) 1919 ic. 333) Ss. 3351938, co 106;+s25 1939; 
191% Cw S.918903) 

Editor’s Note.—The 1933 amendment changed the amount 
of the fee required. The 1939 amendment made changes in 
subsection (a) and added subsections (b)-(e). 


For comment on the 1939 amendment, see 17 N. C. I, 
Rev. 379. 


§ 113-162. Licenses for various appliances and 
their users; schedule——The following license tax 
is hereby levied annually upon the different. fish- 
ing appliances used in the waters of North Caro- 
lina: 

Anchor gill nets, fifty cents for each hundred 
yards or fraction thereof. 

Stake gill nets, twenty-five cents for each hun 
dred yards or fraction thereof: Provided, that 
when any person uses more than one such net 
the tax shall be imposed upon the total length of 
all nets used and not upon each net separately. 

Drift gill nets, twenty-five cents for each hun- 
dred yards or fraction thereof. 

Pound nets, one dollar and fifty cents on each 
pound; the pound is construed to apply to that 
part of net which, holds and from which the fish 
are taken. 
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Submarine pounds, or submerged trap nets, one 
dollar and fifty cents for each trap or pound. 

Seines, drag nets and mullet nets under one 
hundred yards, fifty cents each. 

Seines, drag nets and mullet nets over one hun- 
dred yards and under three hundred yards, fifty 
cents per hundred yards or fraction thereof. 

Seines, drag nets and mullet nets over three 
hundred yards and under one thousand yards, 
seventy-five cents per one hundred yards or frac- 
tion thereof. 

Seines, drag nets and mullet nets over one 
thousand yards, one dollar per one hundred yards 
or fraction thereof. 

Fyke nets, twenty-five cents each. 

For each trot line used in taking hard crabs, 
one dollar and fifty cents. 

Resident motor boats used in taking shrimp, 
three dollars ($3.00) for each boat. 

Motor boats used in hauling nets, two dollars 
and fifty cents ($2.50) for each boat. 

Motor boats used in dredging crabs or escal- 
lops, three dollars ($3.00) for each boat. 

For each trawl used in taking fish or shrimp, 
one dollar ($1.00). 

And for other apparatus used in fishing, the li- 
cense shall be the same as that for the apparatus 
or appliance which it most resembles for the pur- 
pose used. 

In addition to the officers now empowered by 
law, the clerks of the superior courts in the state 
are authorized to issue nonresident angler’s li- 
cense under this chapter in accordance with rules 
and regulations to be prescribed by the board. 
(915, Ca 84.58. 14-8 1907 sce 290 used LOR CmsBS, 
So So 1995.0 Ci 1 OS.) Sel Oe Tae Cy EDO) SSumOomia mos iy 
Cold) 1933 0c wl 06. 4S ao elOS SG ess 38 © noun cone) 

Editor’s Note.——The Act of 1931 repealed paragraphs tax- 
ing non-resident motor boats chartered by residents, used 
in taking shrimp and nonresidents taking shrimp. 


Public Laws of 1933, cc. 106 and 443, made substantial 
changes in the fees required by this section. 


§ 113-168. License tax on dealers and packers. 
—An annual license tax, for the year beginning 
January ist in each year, to be collected by the 
commissioner of commercial fisheries, is imposed 
on all persons or dealers who purchase or carry 
on the business of canning, packing, shucking, or 
shipping the sea products enumerated below, as 
follows: On— 

oysters, two dollars and fifty cents; 

escallops, two dollars and fifty cents; 

clams, two dollars and fifty cents; 

crabs, for shipment out of the state, two dollars 

and fifty cents; 

fish, two dollars and fifty cents; 

shrimp, two dollars and fifty cents: Provided, 
no license tax shall be imposed on fishermen who 
pay a license on nets to catch fish or shrimp, and 
who ship only the fish or shrimp caught in such 
licensed nets. (1917, c. 290, s. 5; 1919, c. 333, ss. 
1, 2; 1933, c. 106, s. 4; C. S. 1892.) 


Editor’s Note.—Public Laws of 1933, c. 106, reduced the 
fees on oysters, scallops and clams, from $5 to $2.50. The 
amendment also omitted the former provision requiring a 
license of fifty cents a year for shucking or selling oysters 
and clams on local market by retail. 


§ 113-164. Purchase tax on dealers; schedule; 
collection.—All dealers in and all persons who 
purchase, catch, or take for canning, packing, 
shucking, or shipping the sea products enumerated 
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below shall be liable to a tax to be collected by 
the commissioner of commercial fisheries as fol- 
lows: On— ’ 

Oysters, two cents a bushel, except coon oys- 
ters, one cent a bushel; escallops, five cents a gal- 
lon; clams, four cents a bushel; soft crafts, one 
and one-quarter cents a dozen; hard crabs, five 
cents a barrel; shrimp, cooked or green, fifteen 
cents per one hundred pounds: Provided, how- 
ever, no license tax shall be imposed or required 
for trot lines used for taking hard crabs from 
public grounds: Provided, further, that no license 
tax shall be imposed or required for power boats 
used for dredging escallops or crabs: Provided, 
further, that no license shall be required of any 
person who takes oysters for shucking and sells 
such oysters at retail on local markets. 

But none of these products shall be twice taxed, 
and no tax shall be imposed on oysters, escallops, 
or clams taken from private beds or gardens. 
Upon failure to pay said tax, the license provided 
in the preceding section shall at once be null and 
void and no further license shall be granted during 
the current year; and it shall be the duty of the 
commissioner, assistant commissioner, or inspec- 
tor to institute suit for the collection of said tax. 
Such suit shall be in the name of the state of 
North Carolina on relation of the commissioner 
or inspector at whose instance such suit is insti- 
tuted, and the recovery shall be for the benefit 
and for the use of the commercial fisheries fund. 
Any person failing or refusing to pay said tax 
shall be guilty of a misdemeanor. (1915, c. 84, s. 
LS LOL Cue90, Se 41919) 38S MS mle LOI CealOe: 
Swi2s dix. spess 19h) Clade! loss 2-4-0 00S Gat Oe 
LOZ 5 IC. slOS Sos Laer, CaroO.e Sama ey LOS On Gelb: 
1933, c. 106, s. 5; 1935, c. 151; 1939, c. 304; C. S. 
1893.) 

Editor’s Note.—The Act of 1929 struck out the line of this 
section relating to the tax on crab meat, it being the in- 
tention of the act to repeal all laws providing for a tax on 
crab meat. 

Public Laws 1933, c. 106, changed the fees and added the 
three provisos appearing at the end of the first paragraph. 

A tax of four cents a bushel on hard crabs was added 


by the amendment of 1935. This was changed to five cents 
per barrel by the 1939 amendment. 


§ 113-165. License tax on trawl boats.—There 
shall be levied annually upon each trawl boat, or 
boat used for trawling purposes, documented in 
the customs house, a license tax of twenty-five 
cents per gross ton, and on each trawl boat, or 
boat used for trawling purposes, not documented 
in the customs house a license tax of two dollars, 
and a tax of one dollar for each net. (1933, c. 
106, s. 6.) 


§ 113-166. Printed regulations furnished dealers. 
—It is the duty of the commissioner of com- 
mercial fisheries, upon issuing any license under 
the provisions of this subchapter to furnish with 
said license the printed regulations controlling the 
waters in which such fisherman applying therefor 
proposes to fish. (1917, c. 290, s. 12; C. S. 1894.) 


§ 113-167. Dealers to keep and furnish statistics. 
—All persons, firms, or corporations engaged in 
buying, packing, canning, or shipping oysters, 
escallops, clams, crabs, shrimp, and fish taken 
from the public grounds or natural beds of the 
state, or the natural waters or streams of the 
state, shall keep a permanent record of all such. 
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products, showing the quantity of each of said 
products so purchased, packed, canned, or 
shipped, the kind of fish, from whom each of said 
species of fish, mollusca, or crustaceans were pur- 
chased, a statement of all these facts shall be 
made whenever required by the commissioner, but 
shall be at least at the end of each month. All 
such records shall be open at all times to the 
commissioner, assistant commissioner, or any one 
under the direction of the commissioner. (1917, 
C.2200,, 5.011570 3.1895.) 

Cross Reference.—As to provision that oyster dealers keep 
records, see § 113-193. 

§ 113-168. Disturbing marks or property of 
commission prohibited—Any person or persons 
removing, injuring, defacing, or in any way dis- 
turbing the posts, buoys, or any other appliances 
used by the board in marking the restricted areas 
relating to any and all fishing, or marking other 
areas in which oyster tonging or dredging is pro- 
hibited by law, and those marking oyster bot- 
toms that are leased for oyster cultivation, or shall 
injure or destroy any boat or other property of 
any kind used by the board or any officer or em- 
ployee thereof, shall be guilty of a misdemeanor, 
and upon conviction shall be fined or imprisoned, 
at the discretion of the court; and any person an- 
choring or mooring a boat to any of these buoys 
or posts shall, upon convic.ion, be fined not less 
than twenty-five dollars nor more than one hun- 
dred dollars and imprisoned thirty days in jail, at 
the discretion of the court. (1915, c. 84, s. 22; 
DOC ute S00 AS84841 896.) 


§ 118-169. Edible fish used only as food.—Any 
person, firm or corporation who catches or causes 
to be caught any edible fish in the waters of the 
state of North Carolina for any other purpose 
than as food, and any person, firm or corporation 
who shall use any edible fish for fertilizing pur- 
poses shall be guilty of a misdemeanor and fined 
not less than fifty dollars or imprisoned not less 
that thirty. <days: (1995; c.84, 5/23? C.°$.°1868.) 


§ 118-170. Explosives, drugs, and poisons pro- 
hibited.—It shall be unlawful to place in any of 
the waters of this state any dynamite, giant or 
electric powder, or any explosive substance what- 
ever, or any drug or poisoned bait, for the pur- 
pose of taking, killing or injuring fish. And any 
one violating this section shall, upon conviction, 
be fined not less than one hundred dollars and 
imprisoned not less than thirty days. (1915, c. 
Be. 5520970 O52 1897.) 


§ 113-171. Possession of fish killed by explo- 
sives as evidence.—The possession of fish killed 
by explosive agencies shall be prima facie evi- 
dence that explosives were used for the purpose 
of killing fish by the person in possession thereof. 
(Rev., s. 2466; Code, s. 3405; 1889, c. 312; 1911, 
Gels 0s Ce 9, 1898.) 


§ 113-172. Discharge of deleterious matter into 
waters prohibited.—It shall be unlawful to dis- 
charge or to cause or permit to be discharged into 
the waters of the state any deleterious or poison- 
ous substance or substances inimical to the fishes 
inhabiting the said water; and any person, per- 
sons or corporation violating the provisions of 
this section shall be guilty of a misdemeanor, and, 
upon conviction, be fined or imprisoned in the 
discretion of the court: Provided, this section 
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shall not apply to corporations chartered either 
by general law or special act before the 4th day of 
March, 1915. (1915, c. 84, s. 20; C. S. 1899.) 


§ 118-173. Operation of boats in violation of 
rules and laws forfeits boats and apparatus.—lIf 
any person, firm, or corporation shall use or op- 
erate any boat or vessel of any kind, in violation 
of any rule of the board, or any of the fish laws, 
it shall be the duty of the board to revoke any 
license issued and seize such boat or vessel and 
any apparatus or appliance so used or operated; 
but the board shall have authority to compromise 
by agreement with the owner of such boat or ap- 
pliance for any such violation, and may return 
such boat or appliance so seized to the owner and 
reinstate license. (1919, c. 333, s. 5; C. S. 1900.) 

Cross Reference.—See also, §§ 113-158 and 113-140. 


§ 113-174. Violations of fisheries law misde- 
meanor; licenses forfeited——Upon failure of any 
person, firm or corporation to comply with any 
of the provisions of this article, or any of the 
fisheries laws, any license issued to any such per- 
son, firm or corporation may be revoked by the 
board, and upon satisfactory settlement may be 
reinstated, with the consent of the board. All 
such persons violating the provisions of this ar- 
ticle or of the fisheries law shall be guilty of a 
misdemeanor. (1917, c. 290, s. 11; 1919, c. 333, 
St BAG Apa eS) 


Art. 16. Shellfish; General Laws. 


§ 113-175. Oyster bed defined.—A natural oys- 
ter or clam bed, as distinguished from an artificial 
oyster or clam bed, shall be one not planted by 
man, and is any shoal, reef or bottom where 
oysters are to be found growing in sufficient 
quantities to be valuable to the public. (Rev., s. 
ey kos Caco. Seals, ©. o.01902,) 


§ 1138-176. Board to lease—vThe board shall 
have power to lease to any duly qualified person, 
firm or corporation, for purposes of oyster or 
clam culture, any bottom of the waters of the 
state not a natural oyster bed, as defined in this 
article, nor a clam reservation, as defined in this 
article, in accordance with the provisions of this 
articlen & (1909 ~cr871,kssi 1, 9 a1919), cf 333, 5.6; 
C. S. 1903.) 


§ 113-177. Lessee to be citizen.—Any citizen of 
North Carolina, or firm or corporation organized 
under the laws of the state and doing business 
within its limits, shall be granted the privilege of 
taking up bottoms for purposes of oyster or clam 
culture, under the provisions of this article. (1909, 
Go Oils See 1919'. Geaasre 6: GaS%1904,.) 


§ 118-178. Areas leased in different waters.— 
The area which may be taken up for purposes of 
oyster or clam culture shall be not less than one 
acre nor more than fifty acres, with the exception 
of the open waters of Pamlico sound (and for the 
purposes of this article open waters of Pamlico 
sound shall mean the waters that are outside of 
two miles of the shore line), in which the mini- 
mum limit shall be five acres and the maximum 
shall be two hundred acres: Provided that the 
limit of entry in Core sound, North river, New- 
port river, Bogue sound, and ali bays and creeks 
bordering on these waters, and in Jones bay, 
Rose bay, Abels bay, Swan Quarter bay, Middle 
bay, Bay river, Deep bay, Juniper bay, West and 
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East Bluff bays, Wysocking bay, Fire creek, 
Stumpy Point bay, Mouse Harbor bay, Maw bay 
and Broad creek, tributaries of Pamlico sound, 
shall be one acre as a minimum and ten acres as 
a maximum: Provided further, however, that 
after March 9, 1910, the minimum area in Core 
sound, North river, Newport river, Bogue sound, 
and all bays and creeks bordering on these 
waters, and in Jones bay, Rose bay, Abels 
bay, Swan Quarter bay, Middle bay, Bay 
river, Deep bay, Juniper bay, West and 
East Bluff bays, Wysocking bay, Fire creek, 
Stumpy Point bay, Mouse Harbor bay, Maw bay 
and Broad creek, tributaries of Pamlico sound, 
shall be one acre and the maximum fifty acres; 
but no person, firm, corporation or association 
shall severally or collectively hold any interest in 
any lease or leases aggregating an area of greater 
than fifty acres, except in the open waters of 
Pamlico sound, where the aggregate area shall be 
two hundred acres. (1909, c. 871, ss. 2, 9; 1919, c. 
S98 sh Gfx voess. 1927, Cc. 46,06) 2s. 1005.) 


Local Modification.—Brunswick, New Hanover, Pender: C. 
S. 1905. 


§ 118-179. Prerequisites for lease; application; 
deposit; survey; location.—Such persons, firms or 
corporations desiring to avail themselves of the 
privileges of this article shall make written ap- 
plication, on a form to be prepared by the board, 
setting forth the name and address of the ap- 
plicant, describing as definitely as may be the 
location and extent of the bottom for which ap- 
plication is made, and requesting the survey and 
leasing to the applicant of said bottom. As soon 
as possible after the application is received, the 
commissioner of commercial fisheries shall cause 
to be made a survey and map of said bottom at 
the expense of the applicant. The commissioner 
shall also thoroughly examine said bottoms by 
sounding and by dragging thereover a chain to 
detect the presence of natural oysters. Should 
any natural oysters be found, the commissioner 
shall cause examination to be made to ascertain 
the area and density of oysters on said bottom or 
bed, to determine whether the same is a natural 
bed, under the definition contained in this article. 
He shall be assisted in this examination on tong- 
ing ground by an expert tonger, to be appointed 
by the board of county commissioners of the 
county in which said bottom or the greater por- 
tion thereof is located, and the question as to 
whether the oyster growth is sufficiently dense to 
fall within the definition of the natural bed shall 
be determined by the quantity of oysters which 
the said expert tonger may be able to take in a 
specified time; and on dredging ground the com- 
missioner shall be assisted by an expert dredger, 
appointed by the board of county commissioners 
of the county in which said bottom or the greater 
portion thereof is located, and the question as to 
whether the oyster growth is sufficiently dense to 
fall within the definition of the natural bed shall 
be determined by the quantity of oysters which 
the said expert dredger may be able to take in a 
specified time. The commissioner shall require 
the bodies of bottoms applied for to be as com- 
pact as possible, taking into consideration the 
shape of the body of water and the consistency of 
the bottom. No application shall be entertained 
nor lease granted for a piece of bottom within two 
hundred yards of a known natural bottom, bed or 
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reef. A deposit of ten dollars will be required of 
each applicant at the time of making his applica- 
tion, said sum to be credited to the cost of the 
survey of the bottom applied for. (1909, c. 871, 
8S. 89.97. 1919 chads, en 6; Cl oper ules) 


§ 113-180. Execution of lease; notice and filing; 
marking and planting—Immediately upon the 
completion of the survey and the mapping thereof, 
and the payment by the applicant of the cost of 
said survey and map, the commissioner of com- 
mercial fisheries shall execute to the applicant, 
upon a form approved by the attorney-general of 
the state, a lease for the bottoms applied for. A 
copy of the lease, map of the survey and a de- 
scription of the bottom, defining its position, shall 
be filed in the office of the commissioner. After 
the execution of said lease, the lessee shall have 
the sole right and use of said bottoms, and all 
shells, oysters and culls thereon or placed thereon 
shall be his exclusive property so long as he com- 
plies with the provisions of this law. The lessee 
shall stake off and mark the bottoms leased in 
the manner prescribed by the commissioner, and 
failure to do so within a period of thirty days 
of an order so to do issued by the commissioner 
shall subject said lessee to a fine of five dollars 
per acre for each sixty days default in compliance 
with said order. The corner stakes, at least, of 
each lease shall be marked with signs plainly dis- 
playing the number of the lease and the name of 
the lessee. The lessee shall, within two years of the 
commencement of his lease, have planted upon his 
holdings a quantity of shells equal to an average 
of fifty bushels of seed oysters or shells per acre 
of holdings, and within four years from the com- 
mencement of his lease a quantity of oysters or 
shells equal to an average of not less than one hun- 
dred and twenty-five bushels per acre. The 
commissioner shall, upon granting any lease, pub- 
lish a notice of the granting of same in a news- 
paper of general circulation in the county wherein 
the bottom leased is located. (1909, c. 871, ss. 4, 
9: 1919, Gu335, Ss 620. 371907.) 


§ 113-181. Term and rental.—All leases made 
under the provisions of this article shall begin 
upon the issuance of the lease, and shall expire on 
the first day of April of the twentieth year there- 
after. The rental shall be at the rate of fifty cents 
per acre per year for the first ten years and one 
dollar per acre per year for the next ten years 
of the lease, payable annually in advance on the 
first day of April of each year: Provided, that in 
the open waters of Pamlico Sound (and for the 
purposes of this article the open waters of Pam- 
lico Sound shall mean the waters that are outside 
the four miles of the shore line) the rental shall 
be at the rate of fifty cents per acre per year for 
the first three years, one dollar per acre per year 
for the next seven years, and two dollars per acre 
per year for the next ten years, of the lease. This 
rental shall be in lieu of all other taxes and im- 
posts whatever, and shall be considered as all 
and the only taxation which can be imposed by 
the state, counties, municipalities or other subor- 
dinate political bodies. The rental for the first 
year shall be paid in advance, to an amount pro- 
portional to the unexpired part of the year to the 
first of April next succeeding. (1909, c. 871, ss. 
5; 93019195'cp 388 is. 76; 1983, 63463 4G, Sr1908) 

Editor’s Note.—The rental fees were reduced, by Public 
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Laws 1933, c. 346, from $1 and $2, to $.50 and $1, respec- 
tively. 

§ 113-182. Nature of lessee’s rights; assignment 
and inheritance——The said lease shall be herit- 
able and transferable, in whole or in part, pro- 
vided the qualifications of the heirs and trans- 
ferees are such as are described by this article. 
Nonresidents, acquiring by inheritance or process 
sale, or persons already holding the maximum 
area permitted by this article, shall within a period 
of twelve months from the time of acquisition 
dispose of said prohibited or excess of holding to 
some qualified person, firm or corporation, under 
penalty of forfeiture. The lease shall be subject 
to mortgage, pledge, seizure for debt and the 
same other transactions as are other property 
rights in North Carolina. No transfer shall be of 
effect unless of court record, until entered on the 
books of the commissioner of commercia! fish- 
eties:. (1909, c.871, Ss. 6, 9; 1919; ¢c. 333, $65 C. 
S. 1909.) 


§ 118-183. Renewal of lease——The term of each 
lease granted under the provisions of this article 
shall be for a period of twenty years from the 
first day of April preceding the date of granting 
of said lease. At the expiration of the first lease, 
the lessee, upon making written application on 
the prescribed form, shall be entitled to succes- 
sive leases on the same terms as applied to the 
last ten years of the first lease, for a period not 
exceeding ten years each. (1909, c. 871, ss. 7, 9; 
TOPGMC S33. 45s LOGS. 19105) 


§ 118-184. Forfeiture of lease for nonpayment. 
—The failure to pay the rental of bottoms leased 
for each year in advance on or before the first day 
of April, or within thirty days thereafter, shall 
ipso facto cancel said lease and shall forfeit to 
the state the said leased bottoms and all oysters 
thereon, and upon said forfeiture the commis- 
sioner of commercial fisheries is hereby authorized 
to lease the said bottoms to any qualified applicant 
therefor: Provided, that no forfeiture shall be 
valid, however, under the provisions of this sec- 
tion, unless there shall have been mailed by the 
commissioner to the last address of the lessee 
upon the books of the commissioner a thirty days’ 
notice of the maturity of said rental. (1909, c. 871, 
SSM Po SL OLO Ea Soo Se 6c0Gs os 19 te) 


§ 113-185. Contest over grant of lease; time for 
contest; decision; appeal.—If any person, within 
four months of the publication of the notice ot 
granting of any lease, make claim that a naturai 
oyster bottom, bed or reef exists within the 
boundaries of said lease, he shall, under oath, 
state his claim, and request the commissioner of 
commercial fisheries to cancel the said lease: Pro- 
vided, however, that each such claim and petition 
shall be accompanied by a deposit of twenty-five 
dollars. No petition unaccompanied by said de- 
posit shall be considered by the commissioner. 
The commissioner shall, in person, examine into 
said claim, and, if the decision should be against 
the claimant, the deposit of twenty-five dollars 
shall be forfeited to the state and deposited to the 
credit of the commercial fisheries fund. Should, 
however, the claim be sustained and a natural 
bed be found within the boundary of the lease, 
the said natural bed shall be surveyed and marked 
with stakes or buoys, at the expense of the lessee, 
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and the said natural bed be thrown open to the 
public fishery. If no such claim be presented 
within a period of four months, or if when so 
presented it fail of substantiation, as provided, 
the lessee shall thereafter be secure from attack 
on such account, and his lease shall be incon- 
testable so long as he complies with the other 
Provisions of this article. In each and every 
such case the decision of the commissioner shall 
be subject to review and appeal before a judge of 
the superior court, who shall render a decision 
without the aid of a jury, and his decision shall be 
final. (1909, c. 871, s. 9; 1919, c. 333, s. 6.) 


§ 113-186. License to catch oysters; oath of ap- 
plicant. — Any person desiring to catch oysters 
from the public grounds and natural oyster beds 
shall make and subscribe to the following oath, 
before some officer qualified to administer oaths: 

De ee A (state if owner, lessee, master, 
captain, mate, foreman, or agent of any boat 
used, or that may be used, in dredging oysters from 
the public grounds of the state), being an applicant 
for oyster license, do solemnly swear that I am a 
citizen of North Carolina, and have been a resident 
of the state for the two years next preceding this 
day; that my place of residence is now in ...... 
County; that I will not, if granted license, 
employ any nonresident or unlicensed person as 
an assistant or serve as an assistant to any non- 
resident who is owner, lessee, master, captain, 
mate or foreman, or who has any interest in, or 
in the profits derived from, any boat that is used 
or that may be used in dredging oysters from the 
public grounds of the state, or unlicensed person, 
nor will I transfer, assign, or otherwise dispose 
of my license to any person, firm or corporation: 
that I will not knowingly or willfully violate or 
evade any of the laws or regulations of the state 
relating to oyster industry: so help me, God. 

He shail then present to and file said oath with 
the commissioner, assistant commissioner or in- 
spector, who, if satisfied with the truth of the 
statement made in the oath of application, shall 


eee eee 


. issue to him an oysterman’s license in the follow- 


ing form: 


State of North Carolina, 
5 Aen a eee , a resident of County, 
having this day made application to me for an 
oysterman’s license, and having filed with me 
the oath prescribed by law, I do hereby grant to 
him license to catch oysters from the public 
grounds of this state from the fifteenth day of 
Dctoverycrkt sh , until the first day of next April. 
Witness my hand and official seal, this the .... 
day of LORE os RD, EE ey teeta , 
Commissioner of Commercial Fisheries, 
Assistant Commissioner, or Inspector 
(as the case may be). 
(Rey., s. 2409; 1903, c. 516, si 7;:.1905, c. 525, ss. 
Ale G2 (Glee a9 130) 


a 0).6 (eee a) 0) ae wile 


§ 118-187. Filing oath; recording license; fees. 
—The oath and a record of the license shall be 
kept by the commissioner, assistant commissioner 
or inspector, and for issuing and recording the 
same he shall receive from the applicant a fee 
of twenty-five cents, which, together with all other 
license fees collected under this chapter, shall be 
paid over to the state treasurer and constitute 
part of the commercial fisheries fund. No fee shall 
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be charged by the clerk for administering the 
oath...CRevs 83) 240991903, 0¢. 1516, <syy 757 1905 ec: 
525, ss. 4, 63.C.. 8.1914.) 


§ 113-188. Nonresidents not to be licensed or 
hired as oystermen.—No person shall be licensed 
to catch oysters from the public grounds of the 
state who is owner, lessee, master, captain, mate 
or foreman, or who owns an interest in or who is 
an agent for any boat that is used or that may 
-be used in dredging oysters from the public 
grounds of the state, who is not a bona fide resi- 
dent of this state and who has not continuously 
resided therein for two years next preceding the 
date of his application for license, and no non- 
resident shall be employed as a laborer on any 
boat licensed to dredge oysters under this sub- 
chapter who has an interest in or who receives 
any profit from the oysters caught by any boat 
permitted to dredge oysters on the public 
grounds of the state. Any person, firm or cor- 
poration employing any nonresident laborer for- 
bidden by this section, upon conviction shall be 
fined not less than fifty dollars nor more than 
five hundred dollars. (Rev., s. 2408; 1903, c. 516. 
81631905, 0,520.05. Bo. oad O05!) 


§ 113-189. Tax on oysters exported from state. 
—All oysters going out of the state in any boat 
or vessel shall be taxed at the rate of two cents 
Per tub meCloO Vic, 969s. miles Exes Sessm Olam cmao. 
s. 3; C. S. 1916.) 


Constitutionality—An act levying a tax upon all clams 
and oysters shipped out of a county is constitutional. 
Brooks v. Tripp, 135 Nv 'C. 159, 47S: E401, 


In General—It is fully established that fish, including 
oysters and other shellfish, as well as game, being a valued 
source of food supply, come well within the police power of 
the State and are subject to rules and regulations reason- 
ably designed to protect them and promote their increase 
and growth, and that such rules and regulations may not 
be set aside or ignored because they indirectly affect or 
trench upon some private rights that are, or would be, or- 
dinarily recognized. Daniels v. Homer, 139 N. C. 219, 51 
S. E. 992; Rea v. Hampton, 101 N. C. 51, 7 S. E. 649; Pat- 
sone v. Commonwealth, 232 U. S. 138, 34 S. Ct. 281, 58 L. 
Ed. 539; New York v. Hesterberg, 211 U. S. 31, 29 S. Ct. 
10,753) ak. di 75s dawton: wv. eSteelenti52 SUES .0133) 14°S Ce 
499, 38 I. Ed. 385; State v. Sermons, 169 N. C. 285, 84 S. 
Be oor, 


§ 113-190. Monthly report of licenses to be filed. 
—The commissioner of commercial fisheries, as- 
sistant commissioner or inspector who are au- 
thorized to issue license or to collect a license tax 
shall, on or before the fifteenth day of each month, 
mail to the board a statement, showing all licenses 
issued during the preceding month, to whom is- 
sued and for what purpose, and the amount of 
tax collected by them from all sources under the 
oyster laws, and shall at the same time remit said 
amount direct to the state treasurer. ‘They shall 
at the same time mail to each inspector asking 
for the same a list of all persons to whom license 
has been issued and of all boats or vessels li- 
censed, and for what purpose. (Rev., s. 2412; 
1903, c. 516, s. 4; 1905, c. 525, s. 6; C. S. 1918.) 


529, 


§ 113-191. Certain shellfish beds real property 
tor taxation, etc.— All grounds taken up or held 
under authority of chapter 119 of the Public Laws 
of 1887 or previous acts for the purpose of cul- 
tivating shellfish shall be subject to taxation as 
real estate, and shall be so considered in the set- 
tlement of the estates of deceased or insolvent 
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persons. (Rev., s. 2380; 1887, c. 119, s. 9; C. S. 
1919.) 


§ 113-192. Close season for oysters; exceptions. 
—lIf any person shall buy or sell oysters in the 
shell which have been taken from the public’ 
grounds or natural oyster beds of this state be- 
tween the fifteenth day of April and the fifteenth 
day of October in any year, he shall be guilty 
of a misdemeanor and be fined not more than 
fifty dollars or imprisoned not more than thirty 
days: Provided, that oysters may be taken with 
hand-tongs from March fifteenth to May first and 
with dredges from March fifteenth to April fifth, 
in any year, to be used for planting on private 
grounds entered and held under the laws of -this 
state, upon the condition further that they shall 
not be removed from said private grounds within 
a period of three months from time of planting: 
Provided further, that oysters may be taken with 
hand-tongs only for home consumption. (Rev., 
S. 29935 L90% nC. 1909) Scie4en ose SomGen Goel OloemCs 
120; C. S. 1920.) 


Local Modification.—Carteret, 
Pender: C. S. 1920. 

In General.—This section and section 113-205 cannot be 
construed together with the effect that the license is not re- 
quired when oysters are shown to have been procured from 
private owners, there being no necessary or essential con- 
nection between the two, the first applying to all citizens 
of the State, and forbidding them to buy or sell oysters 
taken from public grounds or natural beds during a closed 
season, etc., and the other being a law referring only to 
regular dealers, requiring that they shall be licensed, and 
designed to render more effective the legislation in protec- 
tion of the fish and oyster industries of the State. State 
v. Sermons, 169 N. C. 285, 84 S. E. 337. 


New Hanover, Onslow, 


§ 113-193. Oyster dealers to keep records.—All 
persons engaged in buying, packing, canning, 
shucking or shipping oysters shall keep a per- 
manent record of all oysters either bought or 
caught by them, or by persons for them, when 
and from whom bought, the number of bushels 
and the price paid therefor. All these records 
shall at all times be open to the examination and 
inspection of the commissioner of commercial 
fisheries, assistant commissioner and _ inspector, 
and upon request shall be verified by the parties 
making them. If any person engaged in buying, 
packing, canning, shucking or shipping oysters 
taken or caught from the public grounds or nat- 
ural oyster beds of the state shall fail to keep a 
permanent record of all oysters bought by him or 
caught by him, or by persons for him, when and 
from whom bought, the number of bushels and 
the price paid therefor, or shall fail upon demand 
to exhibit such record as required by law. or shall 
fail to verify the same, he shall be guilty of a 
misdemeanor and be fined not exceeding fifty dol- 
lars or imprisoned not exceeding thirty days. 
(Rev., ss. 2396, 2418; 1903, c. 516, s. 5; 1915, c. 
iow ae Dea Oks Pai) 

Cross Reference.—As to provision that dealers in oysters, 


clams, crabs, fish, etc., keep and furnish statistics, see § 
113-167. 


§ 113-194. Oyster measure.—All oysters meas- 
ured in the shell shall be measured in a circular 
tub with straight sides and straight, solid bottom, 
with holes in the bottom not more than one-half 
inch in diameter. The said measures shall have 
the following dimensions: A bushel tub shall 
measure eighteen inches from inside to inside 
across the top, sixteen inches from inside to in- 
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side chimb to the bottom and twenty-one inches 
diagonal from inside chimb to top. All measures 
found in the possession of any dealer not meeting 
the requirements of this section shall be destroyed 
by the commissioner of commercial fisheries, as- 
sistant commissioner or inspector. (Rev., s. 2417; 
tO rolls. Lea: 1907.) C969) s.-10 He. Sess 
HOsmcma omc: toon Cc See 1920.) 

Local Modification.—New Hanover, Onslow, Pender: 
1923. 


§ 113-195. Illegal measures prohibited.—If any 
person shall in buying or selling oysters use any 
measure other than that prescribed by law for 
the measurement of oysters, or if any dealer in 
oysters shall have in his possession any measure 
for measuring oysters other than that prescribed 
by law, he shall be guilty of a misdemeanor and 
be fined not exceeding fifty dollars or imprisoned 
not exceeding thirty days. (Rev., s. 2399; 1903, 
Ca 516 psleseCeo. 1924.) 


§ 113-196. Dredging regulated as to territory 
and season.—Any bona fide resident of the state 
duly licensed according to law and using a licensed 
boat or vessel may use scoops, scrapes or dredges 
in catching:or taking oysters from the fifteenth 
day of November in each year to the first day in 
April following, from the public grounds and 
natural oyster beds in the broad open waters of 
Pamlico sound, Pamlico river, Neuse river and 
Shoal river, except in those portions of said 
sound and rivers in which the use of such instru- 
ments and implements is prohibited as_ herein 
provided. No person shall use any implement or 
instrument except hand-tongs in catching oysters 
in any bay, river, creek, strait, or any tributary of 
such, which borders upon or empties into Pam- 
lico sound, Pamlico river, or Long Shoal river, 
except as hereinafter provided; and any point in- 
side of a line drawn from the farthest or extreme 
outward point of land or marsh on the one side 
to the farthest or extreme outward point of land 
or marsh on the opposite side of any creek, strait 
or bay shall be construed to be within the said 
creek, strait or bay for the purpose of this section. 
Nor shall any person use any implement or instru- 
ment except hand-tongs in the waters of Pam- 
lico sound from what is known as the reef or 
reefs in the eastern portion of said sound to the 
line of banks bordering its eastern shores; nor 
along the shores of Pamlico county inside of a 
line beginning at Maw point and running to the 
west end of Brant island, thence to Pamlico point; 
nor in the waters of Pamlico sound north of a 
line running from Long Shoal light to Gull Shoal 
life-saving stacion, from the first day of Febru- 
ary of each year to the fifteenth day of November, 
nor in any of the waters of Carteret county. And 
for the purpose of this section, the northern 
boundary of said county shall be a line extending 
from Swan point to Harbor island light, thence 
a line to Southwest Straddle light, thence a line 
to Northwest point light, thence a line to the 
middle of Ocracoke inlet; nor in the waters of 
Neuse river above a line in said river running 
from Carbacon buoy to the western point of land 
at Pierce’s creek. (Rev., 2413; 1903, c. 516, ss. 
13, 14, 15; 1905, c. 507, s. 2; C. S. 1925.) 


§ 118-197. Illegal dredging prohibited; evidence. 
—If any person shall use any scoops, scrapes or 


Cas: 
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dredges for catching oysters except at the times 
and in the places in this chapter expressly author- 
ized, or shall between the fifth day of April and 
the fifteenth day of November of any year carry 
on any boat or vessel any scoops, scrapes, dredges 
or winders, such as are usually or can be used 
for taking oysters, he shall be guilty of a mis- 
demeanor, 

If any boat or vessel shall be seen sailing on 
any of the waters of this state during the season 
when the dredging of oysters is prohibited by 
law in the same manner in which they sail to 
take or catch oysters with scoops, scrapes or 
dredges, the said boat or vessel shall be pursued 
by any officer authorized to make arrests, and if 
said boat or vessel apprehended by said officer 
shall be found to have on board any wet oysters 
or the scoops, scrapes, dredges or lines, or deck 
wet, indicating the taking or catching of oysters 
at said time, and properly equipped for catching 
or taking oysters with scoops, scrapes or dredges, 
such facts shall be prima facie evidence that said 
boat or vessel has been used in violation of the 
provisions of the law prohibiting the taking or 
catching of oysters with scoops, scrapes or 
dredges in prohibited territory or at a season 
when the taking or catching of oysters with 
scoops, scrapes or dredges is prohibited by law, 
as the case may be. (Rev., ss. 2385, 2397; 1903, 
Gehl Oss lomi4 el 5.598; CaS. 1996,) 


§ 113-198. Dredging prohibited in certain waters 
of Pamlico sound.—lIt shall be unlawful for any 
person to use any rakes, scrapes, scoops or 
dredges, or any other instrument or implement 
other than ordinary hand-tongs, for the purpose 
of taking or catching oysters from the public oys- 


ter grounds or natural oyster beds in any of the 


waters of Pamlico sound or its tributaries north 
of a line running from West Bluff bay to the cen- 
ter of Ocracoke inlet; any person found guilty of 
the violation of this prohibition shall be punished 
by a fine not less than twenty-five dollars or im- 
prisoned not less than thirty days. (1909, c. 559; 
CS71927,) 


§ 113-199. Culling required; size limit.—All oys- 
ters taken from the public grounds of this 
state, with whatsoever instrument or implement, 
shall be culled, and all oysters whose shells meas- 
ure less than two and one-half inches in longest 
diameter, except such as are attached to a large 
oyster and cannot be removed without destroying 
the small oyster, and all shells taken with the 
said oysters shall be returned to the public 
ground when and where taken, and no oysters 
shall be allowed by the inspectors to be marketed 
which shall consist of more than ten per cent of 
such small oysters and shells, except “coon” 
oysters and oysters largely covered with mussels: 
Provided, these musseled oysters must not con- 
tain more than five per cent of shells or small 
oysters under regulation size. (Rev., s. 2415; 
1903, c. 516, s. 11; 1905, c. 525; 1907, c. 969, s. 
8: Ex. Sess. 1913, c. 42, s. 1; C. S. 1928.) 

Local Modification.—New Hanover, Onslow, Pender: 
1929, 

§ 113-200. Taking unculled oysters for planting 
permitted to residents.—Residents of the state of 
North Carolina shall be permitted to take oysters 
without culling from natural rocks at any time 


Cres 
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during the year for planting purposes only, in the 
waters ©of» North’ Carolinas (1917, (cy sage Gs: 
1930.) 


§ 113-201. Unculled oysters seized and scattered 
on public grounds.—Whenever oysters are offered 
for sale or loaded upon any vessel, car or train, 
without having been properly culled according to 
law, the commissioner of commercial fisheries, as- 
sistant commissioner, or inspector shall seize the 
boat, vessel, car or train containing the same and 
shall cause the said oysters to be scattered upon 
the public grounds, and the costs and expenses of 
said seizure and transportation shall be a prior lien 
to ail liens on said boat, vessel, car or train, and 
if not paid on demand the officers making the 
seizure shall, after advertisement for twenty days, 
sell the same and make title to the purchaser. and 
after paying expenses as aforesaid pay the balance, 
if any, into the commercial fisheries experimental 
and oyster demonstration fund. For the towing of 
said boat, a charge of three dollars and fifty 
cents per hour shall be charged against said boat 
for towage, (Rev., s. 2416; 1903, c. 516, s. 3; 1907, 
CHOUGI MSs AOR os Oa Srlo st.) 


Local Modification.—New Hanover, Onslow, Pender: 
1931. 


§ 113-202. Shells to be bought and scattered on 
public beds.—The commissioner of commercial 
‘fisheries is hereby empowered to expend one-half 
of the balance to the credit of the commercial fish- 
eries experimental and oyster demonstration fund 
on the fifteenth day of April in each year for the 
purpose of buying oyster shells and scattering the 
same on the natural oyster grounds of the state 
during the months of April and May. (Rev., s. 
2421- 1903, c. 516,"5.1 20; (CoS) 19382.) 


Gani 


§ 113-203. Perjury in application for oyster li- 
cense.—If any person shall make any false state- 
ment for the purpose of procuring any license, 
which may be required by law, to catch oysters, 
or to engage in the oyster industry, he shall be 
guilty of perjury and punished as provided by 
law. (Rev., s. 2390; 1908, c. 516, s. 17; C. S. 1983.) 


§ 113-204. Catching oysters without license.—If 
any person shall catch oysters from the public 
grounds of the state without having first ob- 
tained a license according to law, or shall em- 
ploy any person as agent or assistant, or shall as 
the agent or assistant of any person catch oysters 
from the public grounds, without all of said per- 
sons having first obtained a license according to 
law, he shall be guilty of a misdemeanor, and be 
fined not exceeding fifty dollars or imprisoned 
not exceeding thirty days. (Rev., s. 2386; 1903, 
C.7516, "e635 CeS21084.) 


§ 113-205. Oyster dealing without license.—If 
any person shall engage in the business of buy- 
ing, canning, packing, shipping or shucking 
oysters taken or caught from the public grounds, 
or natural oyster beds of the state, without hav- 
ing first obtained a license as required by law, 
he shall be guilty of a misdemeanor and be fined 
not exceeding fifty dollars or imprisoned not ex- 
ceeding thirty days. (Rev., s. 2395; 1903, c. 516, 
9, 1915, 'c, 136/38, 12°C. S 193k} 


§ 118-206. Use of unlicensed boat in catching 
oysters.—If any person shall use any boat or ves- 
sel in catching oysters, which boat has not been 
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licensed according to law, and which is not in all 
respects complying with the law regulating the 
use of such vessels, he shall be guilty of a mis- 
demeanor and shall be fined not more than fifty 
dollars nor less than ten dollars or imprisoned 
not more than thirty nor less than ten days for 
the first offense, but for the second or subse- 
quent offense he shall be guilty of a misdemeanor 
and punished at the discretion of the court. 
(Rev:,.s., 2387: 1908, c2 516, 36.-8° Cy S936) 


§ 113-207. Failure to stop and show license.—lf 
any person using a boat or vessel for the purpose 
of catching oysters shall refuse to stop and ex- 
hibit his license when commanded to do so by 
the commissioner of commercial fisheries, assist- 
ant commissioner or any inspector, he shall be 
guilty of a misdemeanor and be fined not less than 
twenty-five dollars nor more than fifty dollars. 
(Rev., S. 2389; 19038, c..516, 6, 26; CS: 19377) 


§ 113-208. Displaying false number on boat.—li 
any person shall display any other number on 
the sail than the one specified in his license or 
display a number when the boat or vessel has 
not been licensed, he shall be guilty of a misde- 
meanor and shall be fined not less than twenty- 
five. dollars; — (Revy.,.<s. .23883 1903)..c) 516;s.. 27 
Cc. S. 1938.) 


§ 113-209. Catching oysters for lime.—If any 
person shall take or catch any live oysters to be 
burned for lime or for any agricultural or me- 
chanical purpose, he shall be guilty of a misde- 
meanor and be fined not exceeding fifty dollars 
or imprisoned not exceeding thirty days: Pro- 
vided, that shells may be taken which do not 
contain more than five per cent of live oysters. 
(Rev., s. 2400; Code, s. 3389; 1885, c. 182; 1907, c. 
969. ss. 12, 18; Cr S. 1939.) 


Local Modification—New Hanover, 
S. 1939. 


Onslow, Pender: C. 


§ 113-210. Catching oysters Sunday or at night. 
—If any person shall catch or take any oysters 
from any of the public grounds or natural oyster 
beds of the state at night or on Sunday, he shall 
be guilty of a misdemeanor and be fined not ex- 
ceeding fifty dollars or imprisoned not exceeding 
thirty days. (Rev., s. 2384; 1903, c. 516, s. 16; C. 
S. 1940.) 


Cross Reference.—As to prohibition against Sunday fish- 
ing, see § 113-247. 


§ 113-211. Unloading at factory Sunday or at 
night——If any person shall unload any oysters 
from any boat, vessel or car at any factory or 
heuse for shipping, shucking or canning oysters 
on Sunday, or after sunset or before sunrise, he 
shall be guilty of a misdemeanor and be fined 
not more than fifty dollars or imprisoned not 
more than thirty days: Provided, whenever any 
boat or vessel shall have partially unloaded or 
discharged its cargo before sunset, the remainder 
of said load or cargo may be discharged in the 
presence of an inspector. (Rev., s. 2394; 1903, 
G; 816, ;'8. brs Cite 64 12) 


§ 113-212. Oyster-laden boats in canals regu- 
lated.—No boat or vessel loaded with oysters shall 
be permitted by the inspectors of South Mills and 
Coinjock to pass through the canals, which does 
not have a certificate showing that the cargo has 
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been inspected and the tax paid thereon. (Rev., 


s. 2420; 1903, c. 516, s. 17; C. S. 1942.) 


§ 118-218. Sale or purchase of unculled oysters. 
—If any person shall sell or offer for sale, trans- 
port or offer to transport out of the state, or from 
one point in the state to another, or have in his 
possession any oysters which have not been 
properly culled according to law, he shall be 
guilty of a misdemeanor and be fined not exceed- 
ing fifty dollars or imprisoned not exceeding 
thirty days. It is unlawful for any person, firm 
or corporation to purchase oysters which have 
not been properly culled according to law, and 
for each violation he shall upon conviction be fined 
two hundred dollars or be imprisoned in the dis- 
cretion of the court. (Rev., s. 2392; 1903, c. 516, 
ea, 1907, 1c), 969, Ss. 5, 18; C: ». 1943.) 


Lecal Modification—New Hanover, 
S. 1943. 


§ 113-214. Boat captain’s purchase of unculled 
oysters.—The captain of any run or buy boat 
who shall purchase oysters which have not been 
properly culled according to law shall upon con- 
viction be fined two hundred dollars or impris- 
oned in the discretion of the court, and the hav- 
ing of unculled oysters aboard of his boat shall 
be prima facie evidence of his having purchased 
them. When any person, firm or corporation 
shall furnish the captain of any run or buy boat 
with funds with which to purchase oysters, they 
shall not be held responsible for his acts and shall 
not be deemed the purchaser of such oysters. 
CLOO71c..969)-SS:thotlor GC. 9., 1944.) 


Local Modification.—New 
S. 1944. 


§ 113-215. Larceny from private grounds.—Any 
person who shall feloniously take, catch or cap- 
ture or carry ..way any shellfish from the bed or 
ground of another shall be guilty of larceny and 
punished accordingly. (Rev., s. 2401; 1887, c. 
toast CG 1945; ) 


Onslow, Pender: C. 


Hanover, Onslow, Pender: C. 


§ 113-216. Injury to private grounds; work at 
night.—If any person shall willfully commit any 
trespass or injury with any instrument or im- 
plement upon any ground upon which shellfish 
are being raised or cultivated, or shall remove, 
destroy or deface any mark or monument law- 
fully set up for the purpose of marking any 
grounds, or shall work on any oyster ground 
at night, he shall be guilty of a misdemeanor. 
But nothing in the provisions of this section shall 
be construed as authorizing interference with 
the capture of migratory fishes or free naviga- 
tion or the right to use on any private grounds 
any method or implement for the taking, grow- 
ing or cultivation of shellfish. (Rev., s. 2402; 
TSSgecmLO celts CoS)” 1946.) 


Art. 17. Experimental Oyster Farms. 


§ 113-217. Establishment of experimental oyster 
farms.—There shall be established in the sounds 
or other bodies of suitable water in North Caro- 
lina in the manner hereafter set forth two or more 
experimental and demonstration oyster farms for 
the purpose of showing proper scientific and prac- 
tical procedure for the private cultivation of oys- 
fers. , (1941, c: 159) 's. 1.) 


§ 113-218. Construction and management.—The 
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construction and management of said oyster farms 
shall be vested in the Division of Commercial 
Fisheries of the North Carolina Department of 
Conservation and Development, with the coopera- 
tion of the Fishery Biological Laboratory of the 
United States Fish and Wildlife Service at Beau- 
fort, North Carolina. (1941, c. 159, s. 2.) 


§ 113-219. Disposition of proceeds from sale of 
oysters.—Proceeds from the sale of oysters and 
any other income derived from the operation of 
the said oyster farms shall be kept in a separate 
fund and expended only for the maintenance of 
such farms as may be established or for the 
further development of the oyster and other shell- 
fish resources of the State. (1941, c. 159, s. 3.) 


Art. 18. Propagation of Oysters. | 


§ 113-220. Board to plant natural oyster beds; 
material; selection of planting ground.—The board 
of conservation and development is authorized, 
empowered, and directed to make all necessary 
and proper arrangements and to take the neces- 
sary steps to provide for the planting in the nat- 
ural oyster beds of the public waters of North 
Carolina all shells, “coon oysters,” or “seed oys- 
ters,” or such other material as is well adapted 
for the propagation of oysters. The said board 
shall select such territory or planting ground in 
the public waters of North Carolina as is best 
adapted to the culture of oysters, and is most con- 
veniently located with reference to existing beds 
or shells, “coon oysters,’ or “seed oysters,” or 
other material well adapted for the propagation 
@ivoysterss i(192d,.c,.132_s. 2s C..$..1959(a);) 


§ 118-221. Location and boundaries of plant- 
ing; propagating material; manner and time of 
planting; supervision of work.—The said board 
may designate the location and boundaries of 
said territory for such planting, and may further 
designate what oyster propagating materials 
shall be planted in said territory, the manner and 
time of said planting, and from what territory 
the said materials can be secured. The said 
board shall carefully supervise or cause to be care- 
fully supervised by its properly designated agents, 
the planting of such beds and the distribution of 
said oyster propagating materials in said terri- 
tory or beds, (1921, ¢)\132;\s:. 23. Gr S..1959¢b).) 


§ 113-222. Purchase of material; pay for work; 
contracts; limit of cost—The said board may 
purchase the necessary shells, “coon oysters,” 
“seed oysters,” or other propagating materials, 
and may cause same to be distributed in a desig- 
nated territory or territories, and the said board 
may provide proper compensation for any work 
or labor connected with the procuring of said 
materials, or the planting or distributing of said 
materials: or the said board may let out by pri- 
vate contract any part of the said procuring or 
distributing materials, or both: Provided, that 
the complete and entire cost of planting any of 
said propagating materials shall not exceed the 
sum of ten cents per bushel of said material so 
distributed, and the said board may not make 
any contract which will result in making the 
cost of planting of any quantity of said material 
exceed ten cents per bushel. (1921, c. 132, s. 3; 
C.”S. 1959(c).) 


§ 118-223. Marking boundary of planted 
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grounds; protection—It shall be the duty of 
the said board to plainly and clearly mark and 
define the limits and boundaries of any territory 
which may be planted with oyster propagating 
materials under the provisions of this article. 
The said board may prohibit the taking of any 
oysters from any such territory or area for such 
length of time as the board may determine, and 
the said board may regulate the manner of such 
taking as the said board may determine: Pro- 
vided, that the said board shall prohibit any tak- 
ing oysters from any territory or area so planted 
for at least two years after such planting. (1921, 
c. 132, s. 5; C. S. 1959(e).) 


§ 113-224. Acts violative of law constituting 
misdemeanor.—Any person violating any proper 
regulations or prohibitions of said board may, 
under the authority of § 113-223, or any person 
who shall take oysters from any territory or area 
within two years after the planting of oyster 
propagating material in such territory or area 
under the provisions of this article, shall be guilty 
of a misdemeanor, and upon conviction shall be 
punished by a fine or imprisonment, or both, in 
the discretion of the court, (1921; “c. 139.-s. 6; 
C. ..1959(£).) 


§ 113-225. Enforcement of law.—It shall be 
the duty of the said board and its assistants to 
enforce the provisions of this article, and the 
regulations and prohibitions of said board may, 
under the authority of this article, be enforced 
in the same manner as is provided for enforcing 
the fishing laws of this state, and the regulations 
of said board adopted under the authority of 
said laws, and the said board and its assistants 
shall have the same powers and duties and obli- 
gations with respect to the enforcement of this 
article as said board and its assistants have with 
respect to other fishing laws of this state. (1921, 
G.513255..73) CAS, 1059Ce).) 


§ 113-226. Planting of certain kinds of oysters 
prohibited.—It shall be unlawful for any person, 
_ persons, firm or corporation to plant, store, dis- 
tribute or in any way deposit the Japanese, Port- 
ugese or Mongolian oysters in any of the waters 
of North Carolina. Any person, persons, firm or 
corporation violating or attempting to violate this 
section shall be guilty of a felony, and, upon con- 
viction, shall be fined not less than one thousand 
($1,000.00) dollars or imprisoned not less than 
one (1) year, or both, in the discretion of the 
court. (1933, c. 235.) 


Art. 19. Terrapin. 


§ 113-227. Drag-nets prohibited to nonresidents. 
—If any person who is not a citizen and who has 
not resided in the state continuously for the pre- 
ceding two years shall use any drag-net or other 
instrument for catching terrapin he shall be 
guilty of a misdemeanor. (Rev., s. 2369; Code, 
SSS OM De OST Os Ace Selo are) 


§ 113-228. Diamond-back terrapin protected.— 
If any person shall take or catch any diamond- 
back terrapin between the fifteenth day of April 
and the fifteenth day of August of any year, or any 
diamond-back terrapin at any time, of less size 
than five inches in length upon the bottom shell, 
or shall interfere with, or in any manner destroy 
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any eggs of the diamond-back terrapin, he shall 
be guilty of a misdemeanor, and shall be fined 
not less than five dollars nor more than ten dol- 
lars for each and every diamond-back terrapin so 
taken or caught, and a like sum for each and 
every egg interfered with or destroyed:  Pro- 
vided, this section shall not apply to parties em- 
powered by the state to propagate the said dia- 
mond-back terrapin; and the possession of any 
diamond-back terrapin between the fifteenth days 
of April and August shall be prima facie evi- 
dence that the person having the same has vio- 
lated this section. It shall be the duty of all 
sheriffs and constables to give immediate infor- 
mation to some justice of the peace of any viola- 
tion of this section. (Rev., s. 2370; Code, s. 3377; 
1899; .¢. 582 1881 5C 41 os5. la Oseks, Sa kOnse) 
Local Modification.—Carteret: C. S. 1959, 


Art. 20. Salt Fish and Fish Scrap. 


§ 113-229. Inspectors for salt fish; duties; fees. 
—The board of county commissioners of every 
county where fish are packed for sale or ship- 
ment shall appoint and qualify one or more 
sworn inspectors of fish at or near all packing 
localities, whose duty it shall be to inspect all 
salt fish packed for sale or shipment; and all 
barrels, half-barrels and packages of fish in- 
spected and approved by them shall be branded 
with the word “inspected” and the name of the 
inspector. Said board shall regulate and pre- 
scribe the duties, powers and fees of said in- 
spector, which fees shall not exceed five cents 
per barrel of two hundred pounds net and two 
and one-half cents per half-barrel of one hun- 
dred pounds net and smaller packages, to be paid 
by the shipper. This section shall not apply to 
fishermen who may sell their fish to packers and 
shippers by weight or otherwise, as they may 
agree: Provided, that in any county where the 
board of county commissioners have not already 
appointed an inspector as is provided in this sec- 
tion, upon a petition of two or more persons it 
shall be mandatory upon the said board of county 
commissioners to immediately appoint an  in- 
spector in accordance with the provisions above 
Upon failure to do so for five days after said 
petition has been filed, said board shall be guilty 
of a misdemeanor, and upon conviction shall be 
fined not less than five nor more than fifty dol- 
lars for each member or be imprisoned not more 
than thirty days: Provided, said petition be filed 
with the clerk of the board of commissioners five 
days before regular meeting of said board. (1909, 
GHOG3 Sad 1OLt Ce17 te S. 19600) 


§ 113-230. Salt fish sold by weight; marked on 
package.—All salt fish packed for market shall 
be sold at their net weight, which shall be 
marked on every package; and any person pack- 
ing or offering for sale salt fish, fraudulently 
marking the net weight on the package, shall for 
each offense be guilty of a misdemeanor and 
fined not more than fifty dollars or imprisoned 
not more than thirty days, or both, at the dis- 
cretion: of ‘they courts. (1909;cx 663), 61) 230,C2"s; 
1961.) 


§ 113-231. Salt mullet; special marking.—Each 
package of salt mullets packed and offered for 
sale shall be marked or stamped “large,” ‘“me- 
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dium” or “small,” and all packages containing 
any other kind of fish shall be marked plainly 
with the name of the fish contained, and any per- 
son who shall pack as principal or shall have the 
same done by others for him shall be deemed 
the packer and shall stamp his name and place 
of packing, together with net weight and size of 
fish, as prescribed in this section, on the head of 
each package before offering for sale or ship- 
ment, and on failure to pack and stamp as herein 
prescribed, or if any person shall pack or stamp 
said package falsely, so as to misrepresent the 
weight or size of the fish in said package, he shall 
be guilty of a misdemeanor and fined not less than 
five nor more than fifty dollars for each offense, 
and may be imprisoned at the discretion of the 
court, not to exceed thirty days: Provided, this 
section shall not apply to packages containing less 
than fifty pounds net fish: Provided further, this 
section shall not apply to fishermen themselves, 
but shall apply only to merchants and others 
who may be classed as packers or brokers, within 
the proper meaning of the term. (1909, c. 663, 
S.bas eCs* Sie 1962.) 


§ 113-232. Measures for fish scrap and oil—For 
the purpose of uniformity in the trade of manu- 
facturing fish scrap and oil in the state of North 
Carolina, there is hereby established a standard 
measure of twenty-two thousand cubic inches 
for every one thousand fish. Any person, firm, 
corporation or syndicate buying or selling men- 
haden fish for the purpose of manufacturing 
within the borders of this state, who shall meas- 
ure the fish by any other standard (more or less) 
than is prescribed in this section, shall be guilty 
of a misdemeanor, and upon conviction shall be 
fined not more than fifty dollars or imprisoned 
not to exceed thirty days. Each day said meas- 
ure is unlawfully used shall constitute a separate 
and distinct offense. (1911, c. 101; C. S. 1963.) 


Commercial Fin Fishing; General 
Regulations. 


ATtoels 


§ 113-233. Right of fishing in grantee of land 
under water.—Whenever any person acquires title 
to lands covered by navigable water under the 
subchapter Entries and Grants of the chapter en- 
titled State Lands, the owner or person so ac: 
quiring title has the right to establish fisheries 
upon said lands; and whenever the owner of 
such lands improves the same by clearing off 
and cutting therefrom’ logs, roots, stumps or 
other obstructions, so that the said land may be 
used for the purpose of drawing or hauling nets 
or seines thereon for the purpose of taking or 
catching fish, the person who makes or causes 
to be made the said improvements, his heirs and 
assigns, shall have prior right to the use of the 
land so improved, in drawing, hauling, drifting 
or setting nets or seines thereon, and it shall be 
unlawful for any person, without the consent of 
such owner, to draw or haul nets or seines upon 
the land so improved by the owner thereof for 
the purpose of drawing or hauling nets or seines 
thereon. This section shall apply where the 
owner of such lands shall erect platforms or 
structures of any kind thereon to be used in fish- 
ing with nets and seines. Every person who 
shall willfully destroy or injure the said plat- 
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forms or structures, or shall interfere with or 
molest the owner in the use of such lands as 
aforesaid, or in any other manner shall violate 
this section, shall be guilty of a misdemeanor. 
This section shall not relieve any person from 
punishment for the obstruction of navigation. 

(Rev., s. 2460; Code, s. 3384; 1874-5, c. 183, ss. 
1-6; C. S. 1964.) 

Cross References.—See § 146-1 under which lands cov- 
ered by navigable waters are made not subject to entries 
for the purpose of obtaining grants. As to injuries to nets 
by boats, see § 113-249. 

In General.—Where the owner of a beach has used the 
adjoining navigable waters to fish with a seine for many 
years but it was not contended that the owner had im- 
proved the land under the water by removing logs, roots, 
stumps, and other obstructions, no exclusive right to fish 
in the adjoining waters was acquired by user. Under Re- 
visal § 1693 (now § 146-1) an express grant of the land cov- 
ered by navigable water would have been void under the 
circumstances. Bell v. Smith, 171 N. C. 116, 87 S.-E. 987. 

The right of fishing in a navigable river is subordinate 
to the right of navigation. Lewis v. Keeling, 46 N. C. 299. 


§ 1138-234. Seines prohibited to nonresidents; 
exceptions.—If any person who has not resided in 
the state continuously for at least twelve months 
next preceding the day on which he shall begin 
to take fish shall use, or cause to be used, in any 
of the waters of the state, any weir, hedge, net, 
or seine, for the purpose of taking fish for sale 
or exportation, or if any person shall assist in 
using, or be interested in using or causing to be 
used, in any such waters for the purpose afore- 
said, any weir, hedge, net, seine or tongs in the 
use of which any such nonresident person may 
have an interest, he shall be guilty of a misde- 
meanor. Nothing herein shall prevent any per- 
son from fishing with seines hauled to the shore 
at any fishery, the title to which fishery or any 
interest therein having been acquired by such 
person by lease, purchase or inheritance. This 
section shall not extend to servants employed to 
fish by any persons allowed to fish in the navigable 
waters of the state. No nonresident of the state 
shall make any sale, assignment or transfer of 
any fishery, weir, or other fishing apparatus, or 
privilege mentioned in this section, to any citizen 
of the state for the purpose of operating and 
working said fishery, weir, or other fishing ap- 
paratus as aforesaid, under the name and owner- 
ship of such citizen, or as the servant or employee 
of any citizen; and any sale, transfer or assign- 
ment not made bona fide and for a full considera- 
tion shall be null and void. 

Upon affidavit founded upon information and 
belief that any nonresident of the state is operat- 
ing any such fishery, weir, or other fishing 
apparatus as aforesaid in the waters of the state, 
under such sale, assignment or transfer, as the 
pretended servant or employee of any citizen of 
the state, it shall be the duty of the justice of the 
peace before whom said affidavit is made to issue 
a warrant against the said nonresident and citi- 
zen under whose name said fishery is operated, 
and upon conviction the said offenders sk ll be 
guilty of a misdemeanor, and shall, f:: every 
offense, be fined not more than fifty dollars, or 
imprisoned not more than thirty days. Upon the 
said trial, the burden of proof shall be on the 
defendants to prove the bona fides and full con- 
sideration of said sale or transfer. (Rev., s. 2467; 
Code, ss. 3379, 3380; R.°C., ¢.) 81) s. 5+ 1844; ‘c. 
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Editor’s Note——The Act of 1931 inserted the word “lease” 
in the second sentence of this section. 

In General.—The defendants were indicted for unlawfully 
taking oysters. It was proved that they were residents of 
the State of Virginia, but were in the employment of one 
W., who was a resident of North Carolina. It was held 
that the defendants were not guilty if they, in good faith, 
were acting as servants of W. State v. Conner, 107 N. C. 
931, 11 S. E. 992. 


§ 113-235. Fishing with nets, etc., by non-resi- 
dents prohibited.—It shall be unlawful for any 
person, firm or corporation, which has not been 
a bona fide resident of the state for twelve 
months continuously, next preceding the date on 
which the fishing shall commence, to use or 
cause to be used in the waters of the state, which 
shall include the distance of three nautical miles, 
measured from the outer beaches or shores of 
the state of North Carolina out and into the wa- 
ters of the Atlantic Ocean, any seines, trawls or 
nets of any kind for the purpose of taking fish for 
sale or exportation. Any person, firm or corpora- 
tion violating the provisions of this section shall 
be guilty of a misdemeanor, and upon conviction 
thereof, for the first offense shall be fined not less. 
than five hundred dollars ($500.00) nor more than 
one thousand dollars ($1,000.00), or imprisoned for 
not less than six months nor more than twelve 
months, or both in the discretion of the court. 
And for any subsequent conviction for a viola- 
tion of this section such defendant shall be fined 
not less than one thousand dollars ($1,000.00) nor 
more than two thousand dollars ($2,000.00), or 
imprisoned for not let less than twelve months 
nor more than two years in the discretion of the 
court. 

The finding by the commissioner of commercial 
fisheries, or any of his duly authorized agents, of 
any vessel, boat, or other craft within the distance 
of three nautical miles, as defined in this section, 
having any seines, trawls, or nets of any kind or a 
similar device aboard with fresh or live fish on 
deck or in the hold thereof or in any portion of 
the said vessel, boat, or craft, shall be prima facie 
evidence that the operator or operators and mas- 
ters and members of the crew of said vessel, boat, 
or other craft are guilty of a violation of this sec- 
tion. 

It shall be the duty of the commissioner when- 
ever he has reasonable grounds to believe that 
this section is being violated in any particular 
place, to go himself or send a duly authorized 
deputy to such place and such officer finding that 
the provisions of this section are being violated 
is hereby authorized and empowered to seize and 
remove all nets, machinery, or other appliances or 
paraphernalia being used in violation of this sec- 
tion, and to sell the same at public auction. after 
advertisement for ten days at the court house 
door in the county in which the seizure was made, 
or in which the seized property is taken under the 
provisions of this section, and apply the proceeds 
from said sale, first to payment of costs and ex- 
penses of such sale and removal, and pay the bal- 
ance of said proceeds remaining, if any, to the 
school fund of the county in which or nearest to 
where the offense is committed. 

Such commissioner, or his authorized deputy, is 
further authorized and empowered to seize any 
boat, vessel or ship of any kind or nature, used 
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in thus violating the law, and to bring the same 
into the nearest port in said state having sufficient 
depth of water to properly accommodate such 
boat, vessel or ship so seized. Such boat, vessel 
or ship so found being used contrary to the pro- 
visions of this statute, shall be forfeited to the 
state and the said commissioner is hereby au- 
thorized, empowered and directed to institute pro- 
ceedings for the purpose of condemning and sell- 
ing such boat, vessel or ship, in the name of the 
state, in the superior court in the county in which 
such seized boat, vessel or ship is taken under the 
provisions of this section. ‘The owner of such 
boat may execute and deliver to the commissioner 
a bond, with adequate security, not less than the 
value of such boat, conditioned to return said boat 
to the custody of said commissioner, if upon the 
trial of the cause in the superior court as afore- 
said it should be determined that the said boat 
was forfeited. 

This authority to seize the said boat, under the 
circumstances hereinbefore detailed, shall in no 
way affect the liability of the owners and those 
operating the boat and thus using it in fishing, 
to be prosecuted for the misdemeanor hereinbe- 
fore defined. Provided, nothing contained in this 
section shall be construed to prevent any person, 
firm or corporation, which has been a bona fide 
resident of the state of North Carolina for tweive 
months continuously next preceding the date on 
which the fishing shall commence from employ- 
ing non-resident employees in connecticn with 
fishing as authorized by law. (1931, c. 36, s. 1; 
S35 careble) 


Editor’s Note.—This section empowers the Fisheries Com- 
missioner [now the commissioner of commercial fish- 
eries] or his deputies to seize nets and appliances used 
in viclation of law and sell the same at public auction, after 
advertisement for ten days, or to seize any boat engaged 
in violation of the law and institute proceedings for con- 
demnation in the name of the state. Such power in admin- 
istrative agencies is held to be due process (Daniels v. Ho- 
mer, 139 N. C. 219, 51 S. EB. 992. See 3 N. C. L. Rev. 27), 
since the owner has recourse to the courts to recover his 
property before condemnation by injunction or by claim and 
delivery proceedings and may maintain an action for dam- 
ages for the value of the property against the officials who 
seized it, if such taking prove to be wrongful. 9 N. C. 
Law Rev. 389. 

The 1937 amendment struck out the last sentence of the 
first paragraph and inserted the present last two sentences 
in place thereof. It also inserted the second paragraph, and 
omitted a provision as to compromise with boat, etc., owner 
for violation of section formerly appearing in the present 
fourth paragraph. 


§ 113-236. Fishing within three-mile limit per- 
mitted with pound nets.—It shall be lawful to set 
pound nets of not less than one and one-quarter 
inch bar, when fished, in the Atlantic ocean with- 
in the three-mile limit and between Cape Hat- 
teras and the Virginia line, but not nearer to any 
inlet than three miles nor nearer the beach or 
ocean shore than four hundred yards. (1931, c. 
18 .25S.. ls) 


§ 113-237. Permission to set up apparatus to 
be granted by department of conservation and 
development and federal government; license fee. 
—Application for entry for the purpose of con- 
structing permanent and semi-permanent, or 
stationary fishing apparatus within the three- 
mile limit under the provisions of this and the 
preceding section shall be made to the department 
of conservation and development. Permits for the 
erection of such fishing apparatus, nets, wires or 
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devices, may be granted by the department of 
conservation and development if such construction 
is deemed not to be a menace to public safety or 
navigation. No construction, or any part of a 
construction, to be erected under the authority of 
this section shall be made until permission is 
secured from the department of conservation and 
development and from the federal government. 
The license fee for the erection of fishing appara- 
tus, nets, wires, or other construction which is an 
integral part of such fishing device, under the au- 
thority of this and the preceding section, shall be 
at the rate of twenty-five dollars per pocket per 
year, and said license shall expire each year on 
December thirty-one: Provided, however, the li- 
cense fee herein levied shall not apply where the 
investment for such apparatus does not exceed the 
sum of one thousand dollars. (1931, c. 118, s. 2.) 


§ 113-238. Taking of shrimp by non-residents 
prohibited. — It shall be unlawful for a person, 
who has not in good faith resided in the State of 
North Carolina for a period of twelve months to 
take shrimp within the territorial waters of the 
Statemm(lQotocarit versace.) 


Editor’s Note.—The act from which this and the succeed- 
ing section were taken was amended by Public Laws 1931, 
c. 331, which made its provisions, regulating the taking 
of shrimp in the public waters of the State, subject to the 
approval and supervision of the department of conserva- 
tion and development under the general law theretofore 
existing. 

Such restrictions against non-residents taking shrimp and 
fish are justified under the police power which may be ex- 
ercised in favor of residents as to the state’s natural re- 
sources. Corfield v. Coryell, Fed. Cas. No. 3230, 4 Wash. 
Ca Cras7in SPN. C. Law Rev; 389. 

§ 113-239. Closed season for residents taking 
shrimp. — It shall be unlawful for any resident 
of the State of North Carolina to take shrimp for 
commercial purposes in any of the waters of said 
State between the fifteenth day of May and: the 
fifteenth day of August in any year: Provided, 
however, that any such resident may take such 
shrimp to be used as bait only, but not exceeding 
one bushel per day per boat. (1931, c. 117, s. 3.) 


§ 113-240. Violation of two preceding sections 
made misdemeanor.—Any person, firm or corpo- 
ration offending against the provisions of §§ 113- 
288 and 113-239 shall be guilty of a misdemeanor 
and shall be punished in the discretion of the 
eoutt, 6(19314s ch 1173: si. 4.) 


§ 113-241. Regulations subject to approval of 
department.—The provisions of §§ 113-238, 113- 
239, and 113-240 and all other provisions of chap- 
ter one hundred seventeen of the Public Laws of 
1931, regulating the taking of shrimp in the public 
waters of the State, are made subject to the ap- 
proval and supervision of the department of con- 
servation and development under the general law 
theretofore existing. (1931, c. 331.) 


§ 113-242. Menhaden fishing forbidden to non- 
residents.—It is unlawful for any person, firm, or 
corporation, not a citizen or resident of the state 
of North Carolina, to catch, capture, or other- 
wise take any menhaden or fatbacks within the 
waters of the state of North Carolina to the ex- 
treme limits of the state’s jurisdiction in and over 
said waters; and for the purpose of this section the 
following boundaries are hereby declared to be 
the boundaries to which the waters of the said 
state extend, to wit: a distance of three nautical 
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miles, measured from the outer beach or shores of 
the state of North Carolina out and into the wa- 
ters of the Atlantic ocean; and any portions or 
portion of any water within a distance of three 
nautical miles from said waters of the Atlantic 
ocean to any beach or shore of said state shall be 
deemed, for the purposes of this section, within 
the waters of said state: Provided, that any citizen 
or resident of the state of North Carolina, 
whether person, firm, or corporation, may take, 
capture, or catch any menhaden or fatbacks at 
any time, subject to existing laws; provided, it 
shall be lawful for non-residents of the State to 
catch, or capture menhaden (fat-backs) from the 
waters of North Carolina, North of Cape Hatter- 
as, on the payment to the commissioner of com- 
mercial fisheries of seventy-five cents per ton on 
gross tonnage of such boats as they may operate, 
licenses issued under this proviso to expire De- 
cember thirty-first of each year. 

It is unlawful for any nonresident person, per- 
sons, firm, or corporation knowingly tc buy, 
cook, or manufacture into fertilizer any menha- 
den or fatbacks caught, taken, or captured con- 
trary to the provisions of the above. 

Any person, persons, firm or corporation violat- 
ing any of the provisions of this section shall be 
cuilty of a misdemeanor, and upon conviction in 
any county opposite the place at which said act is 
done, shall be fined not less than twenty-five 
hundred dollars or imprisoned for two years, or 
both, in the discretion of the court: Provided, 
that each catch, or taking, or purchase, or act of 
manufacture, shall constitute a distinct and sepa- 
rate offense. 

It is the duty of the commissioner or assistant 
commissioner, whenever an affidavit is delivered 
to him stating that the affiant is informed and 
believes that this section is being violated at any 
particular place, to go himself or send a duly au- 
thorized deputy to such place, to investigate the 
same, and such officer shall seize and remove all, 
nets, machinery, or other appliances and para- 
phernalia setting or being used in violation of this 
section, sell same at public auction and apply the 
proceeds of such sale to the payment of costs and 
expenses of such removal, and pay any balance 
remaining into the school fund of the county 
nearest to the place where the offense is com- 
AMtLCC ae CLO tCe 1Oes LID Caress lOeos Gc. D4. 
Ss. 2,73: 1927, c. 59, Ss. 4; Cr S. 1966.) 


§ 118-243. Menhaden fishing with nets regu- 
lated.—If any person shall catch any menhaden or 
fatbacks within the waters of the state of North 
Carolina, to the extreme limits of the state’s ju- 
risdiction as defined in the preceding section, in 
any purse net or purse seine with a bar of less 
than one inch and with a mesh of less than two 
inches, or shall knowingly cook or manufacture 
for fertilizer any menhaden or fatbacks caught in 
any net or seine having bars of less than one inch 
or having meshes of less than two inches, at any 
place within the state of North Carolina, he shall 
be guilty of a misdemeanor, and for each and every 
offense shall be fined not less than five hundred 
dollars or imprisoned for one year, or both, in 
the discretion of the court. Every person found 
fishing with such illegal nets for menhaden or fat- 
backs within three miles of the shore of any 
county shall be presumed to have violated this 
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section. And all such persons, firms or corpora- 
tions shall be subject to all the pains and penalties 
prescribed in this section, and they may be prose- 
cuted in the courts of any county in this state. All 
persons aiding and abetting shall be guilty as 


principals mC Revy.,9s:-2438H 1905 sccy 274.) 508sC.1S: 
1967.) 
Local Mbodification—Brunswick, Dare, New Hanover, 


Pender: C. S. 1967. 


§ 113-244. Poisoning streams.—If any person 
shall put any poisonous substance for the purpose 
of catching, killing or driving off any fish in any 
of the waters of a creek or river, he shali be guiity 
-of a misdemeanor. (Rev., s. 3417; Code, s. 1094; 
1883, c. 290; C. S. 1968.) 


3 113-245. Putting explosives in waters for- 
bidden.—No person, firm or corporation shall put 
or place in any waters within or on the bounda- 
ries of this State any electricity, explosives or 
poisonous substances whatsoever for the purpose 
of catching, injuring or killing fish. No person, 
firm or corporation shall allow substances, poi- 
sonous to fish to be turned into or allowed to 
run, flow, wash or be emptied into any waters 
within this commonwealth, designated by the 
board as fish producing waters, unless it be shown 
to the satisfaction of the board or to the proper 
court that every reasonable and _ practicable 
means has been used to abate and prevent the pol- 
lution of waters in question by emptying into 
same any deleterious or poisonous substances: 
Provided this section shall not apply to dyestuffs 
or sewage discharged from cotton mills. 

In prosecutions under this section for pollution 
of water by substances known to be injurious to 
fish or fish food, it shall not be necessary to prove 
that such substances have actually caused the 
death of any particular fish. 

No person shall fish or trespass with intent to 
fish in or upon any waters or bed or banks of any 
water, or any land controlled or owned, or occu- 
pied by the Board. No person shall wilfully 
or maliciously destroy or damage any ponds, prop- 
erty or appliance whatsoever of the board, nor 
interfere, obstruct, pollute or diminish the natural 
flow of water into or through any State fish 
hatchery. 

Any person violating any of the provisions of 
this section shall, on conviction, be fined not less 
than one hundred dollars for each and every of- 
fense: Provided, further, that this section shal! 
apply only to such fish producing streams desig- 
nated as such by the board, and that no prosecu- 
tion under this section shall be instituted except 
by said board. (1927, c. 107.) 


§ 113-246. Fish offal in navigable waters.—lf 
any person shall throw, or cause to be thrown, 
into the channel of any of the navigable waters of 
the state, any fish offal, in any quantity that shall 
be likely to hinder or prevent the passage of fish 
along such channel, or if any person shall throw 
or cause to be thrown into the waters known as 
the Frying Pan, tributary to the Great Alligator 
river, in Tyrrell county, any fish offal in any 
quantities whatsoever, he shall be guilty of a 
misdemeanor. (Rev., s. 2444; Code, ss. 3386, 
3389, 3407; C. S. 1969.) 


§ 1138-247. Sunday fishing.—If any person fish 
on Sunday with a seine, drag-net or other kind of 


CONSERVATION AND DEVELOPMENT 


§ 113-251 


net, he shall be guilty of a misdemeanor, and fined 
not less than two hundred nor more than five 
hundred dollars or imprisoned not more than 
twelve months. (Rev., s. 3841; Code, s. 1116; 
1883, ney 338591933, 1c4082 C2 Sint9703) 

Local Modification.—Onslow: 1933, c. 51. 

Cross Reference.—As to provisions concerning catching 


and unloading oysters on Sunday or at night, see §§ 113- 
210, 113-211. 


§ 113-248. Robbing nets.—If any person shall, 
without authority of the owner, take any fish 
from any nets of any kind, he shall be guilty of 
a misdemeanor. (Rev., s. 2478; Code, s. 3418; 
1883;C.) 137,857" Cis? 1971) 


§ 113-249. Vessel injuring nets.—If any master 
or other person having the management or control 
of a vessel or boat of any kind, in the navigable 
waters of the state, shall willfully, wantonly, and 
unnecessarily do injury to any seine or net which 
may be lawfully hauled, set or fixed in said wa- 
ters for the purpose of taking fish, he shall for- 
feit and pay to the owner of such seine or net, 
or other person injured by such act, one hundred 
dollars, and shall be guilty of a misdemeanor. 
(Rev., s. 2465; Code, ss. 3385, 3389; C. S. 1972.) 


In General.—The right of navigation is paramount but 
not exclusive. If nets are across the channel of a river, or 
are in any other way a bar to navigation, they may be 
run over with impunity by any vessels that may find it 
reasonably necessary to do so. Lewis v. Keeling, 46 N. C. 
299, 62 Am. Dec. 188; State: v. Baum, 128 N. C. 600, 38 S. 
EK. 900. But there must be some such necessity. As was 
said by the court in Lewis v. Keeling, supra, ‘““There must 
be no wantonness or malice, no unnecessary damage, but 
a bona fide exercise of the paramount right of navigation.” 
Hopkins v. Norfolk, etc., R. Co., 131 N. C. 463, 465, 42 S. 
FE. 902. 


§ 113-250. Injury to fishing structures.—If any 
person shall willfully destroy or injure any plat- 
form or structure on any land covered by naviga- 
ble waters, which land has been duly entered and 
granted and over which the owner has, according 
to law, acquired a prior right of fishery, or shall 
interfere with or molest the owner in the use 
thereof or of said prior right of fishery, he shall 
be guilty of a misdemeanor. If any person shall 
willfully destroy or injure any platform or struc- 
ture erected in any navigable waters by the owner 
of the adjoining land for the purpose of drawing 
or hauling nets or seines thereon, or shall inter- 
fere with or molest the owner in the use of any 
such lands, he shall be guilty of a misdemeanor. 
(Rev., ss. 3414, 3415; Code, s. 2753; 1874-5, c. 183, 
Ss.2-42) C6 S511973.) 


§ 113-251. Obstructing passage of fish in 
streams.—If any person shall set a net of any de- 
scription across the main channel of any river or 
creek, or shall erect, so as to extend more than 
three-fourths of the distance, across any such river 
or creek any stand, dam, weir, hedge or other ob- 
struction to the passage of fish, or shall erect 
any stand, dam, weir, or hedge, in any part of 
any river or creek that may be left open for the 
passage of fish, or who, having erected any dam 
where the same was allowed, and shall not make 
and keep open such slope or fishway as may be 
required by law to be kept open for the free 
passage of fish, he shall be guilty of a misde- 
meanor. (Rev., s. 2457; Code, ss. 3387, 3388, 3389; 
1909, c. 466, s. 1; C. S. 1974.) 

Local Modification.—Onslow: C. S. 1974. 
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§ 113-252. Dams for mills and factories regu- 
lated; sluiceways.—No person shall place or allow 
to remain any dam for mill or factory purposes in 
the Chowan river between Holliday’s island and 
the Virginia line; in the Meherrin river between 
its mouth and the Virginia line; in the 
Roanoke river from the mouth of the Cashie river 
to the Virginia line; in the Dan river from the 
crossing of the state line to a point nearest Dan- 
bury; in the Neuse river from New Bern to Neuse 
station in Wake county; in Contentnea creek from 
its junction with the Neuse to the junction of Tur- 
key and Moccasin creeks; in the Cape Fear river 
from Wilmington to the junction of Haw and Deep 
rivers and thence in Haw river to the line of 
Chatham and Alamance counties, and also in 
Deep river to the Randolph and Chatham line; 
in Rocky river from its mouth to the crossing of 
the Pittsboro and Ashboro road; in the New 
Hope river from its mouth to the Orange county 
line; in Northeast Cape Fear river from Wil- 
mington to South Washington; in Black river 
from its mouth to the junction of the Coharie; 
in the South river from its junction with the 
Black river to the crossing of the Fayetteville 
and Warsaw public road; in Lumber river from 
the state line to the northern boundary of Robe- 
son county; in the Yadkin river from the state 
line to Patterson’s factory; in Elk creek, a tribu- 
tary of the Yadkin river, from its mouth to 
Daniel Wheeler’s in Watauga county; in Stony 
Fork creek, a tributary of the Yadkin river, from 
its mouth to John Jones’s old store; in Ararat 
river from its mouth to the bridge at Mount 
Airy; in North Fork of Catawba from its mouth 
to Turkey Cove; in Broad river from the state 
line to Reedy Patch creek; in Green river from 
its mouth to its junction with North Pacolet; in 
the Tennessee river from the state line to its 
junction with the Nantahala; in Pigeon river 
from the state line to the Forks of Pigeon; in 
the French Broad river from the state line to 
Brevard and in the Swannanoa river; in Toe 
river from the state line to the confluence of the 
North and South Forks of Toe; in New river 
from the state line to the point of divergence 
from the western boundary line of Alleghany 
county; in Little river in Johnston county from 
its junction with Neuse river in Wayne county 
to the Wake county line; in Cane river from the 
mouth of same to mouth of Bolling creek in Yan- 
cey county, also Old Fields of Toe on North 
Toe river in Mitchell county; Johns river from 
its mouth to the forks of said river near Carrell 
Moore’s in Caldwell county; Catawba river from 
the South Carolina line to the town of Old Fort 
in McDowell county, unless the owner thereof 
shall construct thereon at his own expense a 
sluiceway for the free passage of fish, of a width 
not less than three feet nor more than ten feet: 
Provided, such sluiceway shall be constructed 
according to plans and specifications to be fur- 
nished by the board of agriculture, and shall not 
injure the water-power of such Owner: Provided 
further, in order to ascertain whether sluiceways 
will or will not injure the water-power aforesaid, 
the owner of such dam may select two disin- 
terested persons and the board of agriculture two 
others, who may select the fifth person to aid 
in the arbitration and settlement of such com- 
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plaint: Provided further, this section shall not 
apply to Pigeon river in Haywood county: Pro- 
vided also, it shall be lawful for any person to 
remove any obstruction in the main channel of 
the Cape Fear river to the width of one hundred 
feet, for the free passage of fish in the county of 
Harnett. This proviso, however, shall not apply 
to any dam or obstruction placed or kept upon 
said river by the Cape Fear iron and steel com- 
pany. (Rev., s. 2462; Code, s. 3410; 1901, c. 208; 
1880, c. 34; 1881, cc. 21, 32, 250, 320; 1905, c. 278; 
P. L. 1913, c. 758; C. S. 1975.) 


Cited in regard to obstructions in French Broad River in 
Gwaltney v. Scottish Carolina Timber, etc., Co., 111 N. C. 
550, 16 S. E. 692. 


§ 118-253. Sluiceways and fish passages; regula- 
tion and enforcement.—The sluiceways referred 
to in the preceding section shall be so con- 
structed and placed upon such dams by the 
owner thereof within sixty days after notice has 
been given by the board of agriculture, under a 
penalty of one hundred dollars per day for each 
day thereafter that such dam shall remain with- 
out such sluiceway, and shall be kept open by 
him during the months of February, March, 
April, May, June, October and November, and 
at all other times when there is sufficient water 
to supply both the water-power and the sluice- 
way, a fine of fifty dollars per day for each day 
said sluiceway shall be allowed to remain closed, 
and any person who shall fish with net, trap, 
hook and line, or who shall take in any way 
whatsoever any fish within two hundred feet of 
said sluiceway, shall be subject to a fine of one 
dollar for each fish so taken, or a fine of fifty dol- 
lars for each offense, or imprisonment for thirty 
days. 

No other obstruction to the passage of fish 
shall exist or be built between the designated 
points in the streams mentioned in this and the 
preceding section unless an opening of not less 
than twenty-five feet, and not more than seventy- 
five feet, embracing the main channel of said 
streams, shall be made by the owner of such ob- 
structions within twenty days after notice from 
the board of agriculture to make such opening 
under penalty of fifty dollars per day for each 
day . such obstruction shall remain unopened. 
Said notice shall be served by the sheriff of the 
county, and his return shall be prima facie evi- 
dence of notice in any suit for such penalty. 
(Rev., ss. 2463, 2464; Code, ss. 3411, 3412; 1880, 
Cs4 ssh 2ie3ss7C.. Sa 1.9765) 


Art. 22. Cooperation with United States Bu- 
reau of Fisheries. 


§ 118-254. Fish cultural operations by U. S.— 
The United States Fish and Wild Life Service is 
hereby granted the right to conduct fish cultural 
operations and scientific investigations in the sev- 
eral waters of North Carolina and to erect such 
fish hatcheries and fish propagating plants as are 
duly authorized by the Congress of the United 
States at such times as may be considered neces- 
sary and proper by said commissioner and his 
agents, any laws of the State to the contrary not- 
withstanding. (1931, c. 268.) 


Art. 23. Propagation of Fish. 
§ 118-255. By Whom issued.—The department 


[ 197 ] 


§ 113-256 


of conservation and development is authorized to 
issue an artificial propagation license for the prop- 
agation of all species of trout and all species of 
bass, upon written application therefor signed by 
the applicant and upon the payment to said de- 
partment the sum of five dollars; for all other 
species of fish, the sum of fifty cents: Provided, 
that any commercial fisherman who has paid the 
required license or licenses upon his fishing nets, 
devices or gear shall not be required to pay an 
additional license to deal in live fish for propaga- 
tion purposes. (1929, c. 198, s. 1; 1938, c. 430, 
sh 18) 


Editor’s Note.—Public Laws 1933, c. 430, added the pro- 
viso at the end of this section relating to payment of li- 
cense by commercial fisherman. 


§ 113-256. Applications; when licenses expire. 
—Applications shall be made on blanks prepared 
by the department of conservation and develop- 
ment and shall show the size, character and pur- 
pose of the propagation plant and such other 
matters as the department may require. — All li- 
censes issued under this article shall expire on the 
first day of January next following the date of 
issue. (1929, c. 198, s. 2.) 


§ 118-257. Erection of dams, ponds, etc.—No 
dams, ponds, or other devices which will prevent 
the free migration of fish shall be erected or 
placed by a person licensed under this article, in 
any stream, flowing over his property. No per- 
son shall use the ponds so licensed for any pur- 
pose other than for commercial fish purposes. 
(1990 i: 1 OS, spear) 


§ 113-258. What license authorizes.—The li- 
cense issued under this article authorizes the li- 
censee to carry on the business of propagation and 
sale of the species of fish authorized by the license, 
or the eggs thereof, during the year for which the 
license is issued. The license authorizes the li- 
censee to catch and kill the fish authorized by the 
license from the licensed ponds in any manner 
whatsoever except with explosives or poisonous 
substances. The license further authorizes the 
licensee to sell or dispose of in any manner what- 
soever the fish authorized by the license, or the 
eggs thereof, at any time of the year, and it au- 
thorizes express and railroad companies to receive 
and transport same. (1929, c. 198, s. 4.) 


§ 113-259. Catching fish from streams.—The 
license issued under this article does not authorize 
the catching of fish out of any streams flowing 
over the property of the licensee. (1929, c. 198, 
hy) 


§ 118-260. Certificate or invoice of sale—A 
person selling fish under the license provided by 
this article shall furnish the purchaser with a cer- 
tificate or invoice of the sale, bearing the date of 
sale, the number of the license under which sold, 
the number of fish, and number of pounds sold. 
The certificate or invoice must be shown by the 
holder on demand of any fish or game protector 
or any other person authorized to enforce the 
fishing laws. The certificate or invoice shall au- 
thorize the sale of the fish so purchased for a 
period of six days after its date of issue. (1929, c. 
198, s. 6.) 


§ 113-261. Annual reports of transactions, — 
A person holding an artificial propagation license 
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under this article shall annually on the first day 
of January file with the department of conserva- 
tion and development a written statement duly 
sworn to, showing the number, value, and num- 
ber of pounds of fish or the eggs thereof sold or 
disposed of during the year. The books and 
property of the person licensed under this article 
shall be open to the department or its agents for 
inspection at all reasonable times. (1929, c. 198, 
Sane) 


§ 113-262. From what waters stock taken.— 
No person licensed under this article shall in any 
manner stock or maintain his establishments with 
any species of fish or eggs thereof taken from 
any waters within this state not owned, occupied 
or controlled by them. This section does not 
prohibit the exchange of fish eggs or the fry of 
any species of fish with the department of con- 
servation and development. (1929, c. 198, s. 8.) 


§ 113-268. Killing domestic and predatory birds 
and animals.—A license issued under this article 
authorizes the licensee or his agent to kill, after 
five days’ notice to their owner if known, any 
domestic bird or fowl trespassing on the waters 
or lands controlled, used, or occupied entirely for 
the artificial propagation of fish. Such license 
also authorizes the licensee or his agent to kill 
any wild birds or wild animals destructive to 
fish life whenever found on such waters or lands. 
(1929, c. 198, s. 9.) 


§ 118-264. Necessity for license; trespassing 
upon licensees’ property.—No person shall arti- 
ficially propagate any species of fish without first 
procuring the license provided by this article. No 
person receiving a license, as provided by this 
article, shall operate a propagating plant different 
from that designated in the license. No person 
operating a propagating plant for which a license 
has been issued for the operation of such a plant 
shall catch fish out of any stream flowing over 
the property of the licensee. No person shall 
fish or trespass with intent to fish in or upon any 
waters, or ponds or banks of any waters, or any 
banks owned, controlled or occupied by persons 
licensed by this article. No person shall wilfully 
or maliciously destroy or damage any ponds, 
property, or appliances whatever of a propagat- 
ing plant licensed under this article. No person 
shall interfere or obstruct, pollute or diminish the 
natural flow of water into or through a propaga- 
tion plant licensed under this article. (1929, c. 
198, s. 10.) 


§ 113-265. Punishment for violation.—Any per- 
son violating any provisions of this article shall 
on conviction be sentenced to pay a fine of not 
less than one hundred dollars or imprisoned in 
the discretion of the court. (1929, c. 198, s. 11.) 


Art. 24. Shellfish; Local Laws. 


§ 113-266. New Hanover, Onslow and Pender: 
Close season for oysters.—If any person shall 
buy or sell oysters in the shell which have been 
taken from the public grounds or natural oyster 
beds of this state between the first day of April 
and the first day of October in any year, he shall 
be guilty of a misdemeanor and be fined not more 
than fifty dollars or imprisoned not more than 
thirty days: Provided, that oysters may be taken 
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with hand-tongs only during the month of April 
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§ 113-270. Carteret: Clams in Newport River.— 


in any year, to be used for planting on private’ It shall be unlawful for any person or persons, 


grounds, entered and held under the laws of this 
state: Provided further, that oysters may be 
taken with hand-tongs only for home consump- 
tion: Provided further, that coon oysters may 
be taken from October first to May first of each 
year in the waters of Onslow and Carteret coun- 
ties: Provided also, that it shall be lawful to take 
or catch oysters on public oyster grounds north 
of the line running from Point Peter to Duck is- 
land, except between a line running from the 
east end of Hog island to the beach and from 
Ballast point to the beach in Dare county, to be 
sold to residents or nonresidents, from April first 
to May fifteenth of each year, upon the payment 
by the purchaser of a tax of one and one-half 
cents per tub. 

This section applies only to the counties of 
New Hanover, Onslow and Pender. (Rev., s. 
2ooosmeLO0s,1CumO Lb) Saeee .8l 00D, CO COMESSIED EES: 
1907; c. 936, s. 4; C. S.1947.) 


§ 113-267. Brunswick, New Hanover and Pen- 
der: Clams protected.—It shall be unlawful for 
any person, firm or corporation to take clams in 
the counties of Brunswick, New Hanover or Pen- 
der, from any of the waters thereof, for the pur- 
pose of bedding, for market, or for shipment 
from the said counties, from the twenty-fifth day 
of March to the fifteenth day of December of 
each year: Provided, however, that citizens of 
the said counties shall have the privilege at all 
times of the year to catch clams for selling in 
any of the said counties, in small quantities, for 
table use only. It shall be unlawful for any per- 
son, firm or corporation to purchase clams in the 
counties of New Hanover or Pender for the pur- 
pose of shipping from the said counties, or for 
any person, firm or corporation to ship from the 
said counties of Brunswick, New Hanover or 
Pender any clams at any time from the twenty- 
fifth day of March to the fifteenth day of Decem- 
ber of every year, and in Brunswick county from 
the first day of March to the first day of Decem- 
ber of every year. Any person, firm or corpora- 
tion violating the provisions of this section shall 
be guilty of a misdemeanor, and upon conviction 
shall be fined for each offense not exceeding fifty 
dollars or imprisoned not more than thirty days, 
in the discretion of the court. (1909, c. 879; P. 
eae OlS cr 805s) Gas: 1948.) 


§ 113-268. Brunswick: Clams; size limit. — It 
shall be unlawful for any person or persons to 
catch any clams for use or for sale under one and 
one-half inches in diameter in the waters of Bruns- 
wick county; and upon conviction shall be guilty 
of a misdemeanor. (P. L,. 1913, c. 805; C. S. 1949.) 


§ 113-269. Brunswick: Fire on oyster beds; rak- 
ing.—In Brunswick county it shall be unlawful 
for any person or persons to build a fire upon any 
natural oyster bed or rock at a place where oys- 
ters are in a state of growth. It shall be unlaw- 
ful for any person or persons to rake with clam 
rake any oyster bed or oyster rock. Any person 
violating the provisions of this section shall be 
guilty of a misdemeanor, and shall be fined not 
exceeding fifty dollars, or imprisoned not exceed- 
ing thirty days. (1915, c. 138; C. S. 1950.) 


firm or corporation, between the fifteenth day of 
April and, the fifteenth day of October of any year, 
to take any clams from the waters of Newport 
river and its tributaries, for the purpose of ship- 
ping, selling, marketing or bedding the same. Any 
person or persons, firm or corporation violating 
the provisions of this section shall be guilty of 
a misdemeanor, and upon conviction shall be 
fined not less than ten dollars for each offense, 
or imprisoned not exceeding thirty days, or both, 
in the discretion of the court. (1907, c. 840; C. S. 
1951.) 


§ 118-271. New Hanover: Catching oysters in 
Myrtle Grove Sound.—if any person shall take 
or catch any oysters from Myrtle Grove sound, 
from Perrine’s or Whitaker’s creek to the head- 
waters of said sound in New Hanover county, 
from the first day of May until the first day of 
September, except for his own consumption, he 
shall be guilty of a misdemeanor, and fined not 
more than fifty dollars or imprisoned not more 
than twenty days. (Rev., s. 2426; Code, s. 3423; 
1883, c. 358, ss. 1, 2; C. S. 1952.) 


§ 118-272. New Hanover: Clams in Masonboro 
sound.—It shall be unlawful for any person or 
persons to use any rake or other instrument with 
more than two prongs for the purpose of taking 
clams from any natural oyster rock or the other 
waters of Masonboro sound, in the county of 
New Hanover, between what is known as Fowl- 
er’s landing to Cockle Shell point, in said county, 
a distance of about one mile. Any person violat- 
ing the provisions of this section shall be guilty 
of a misdemeanor, and upon conviction shall be 
fined not more than fifty dollars or imprisoned 
not more than thirty days. (1909, c. 521; C. S. 
1953.) 


§ 113-278. Onslow: Catching oysters and clams 
in certain waters.—It shall be unlawful for any 
person to take or catch any oysters or clams from 
the natural oyster beds heretofore staked off and 
defined by the shellfish commissioners of On- 
slow county, or from any ground, between the 
first days of April and October of each year, ly- 
ing north of the following lines, to wit: Begin- 
ning at triangulation point “Mount Millow,” on 
the western shore of New river, and running 
thence eastwardly to triangulation point “pond,” 
the eastern shore of New river. It shall be un- 
lawful for any person during the months of May, 
June and July of each year to take or catch 
oysters or clams from the natural oyster beds 
within the grounds lying south of the line men- 
tioned above. Any person violating the provi- 
sions of this section shall be guilty of a misde- 
meanor, and upon conviction or confession in 
open court shall be fined not exceeding fifty 
dollars or imprisoned not exceeding thirty days. 
It shall be the duty of the commissioner of com- 
mercial fisheries to keep the lines marking the 
natural oyster beds in said waters properly marked 
and staked off. (1907, c. 949; C. S. 1954.) 


§ 113-274. Onslow: Catching oysters in Stump 
sound.—It shall be unlawful for any person, firm 
or corporation to catch, take or carry away from 
the oyster beds in the waters of Stump sound, in 
Onslow county, between Alligator bay and the 
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Pender county line, any oysters except for home 
consumption between the first day of March and 
the twenty-fifth day of October in any year. Any 
person, firm or corporation violating this section 
shall, upon conviction, be fined not less than 
fifty dollars or imprisoned not less than thirty 
days, in the discretion of the court. (1915, c. 130; 
C. S. 1955.) 


§ 113-275. Onslow: Clams in Brown sound and 
Queen’s creek.—It shall be unlawful for any per- 
son, firm or corporation to catch or take any 
clams from the waters herein described between 
the first day of April and the first day of October. 
Said territory shall be as follows: Beginning at 
the mouth of Queen’s creek, in Onslow county, 
and running the various courses of the said 
Queen’s creek channel to Bogue inlet, including 
all the waters south of said channel to the Horse 
ford, between Brown sound and New river: 
Provided, this shall not be so construed as to pro- 
hibit any one from catching clams for their own 
table use only. Any person, firm or corporation 
violating any of the provisions of this section shall 
be guilty of a misdemeanor, and upon conviction 
shall be fined not more than fifty dollars or im- 
prisoned not more than thirty days. (1909, c. 
514; 518.1956.) 


Art. 25. Commercial Fin Fishing; Local 
Regulations. 


§ 113-276. Inlets; nets in, regulated—If any 
person shall set any pound net, dutch net or 
hedge net within two miles of Oregon inlet or 
Hatteras inlet or within ten miles of New inlet 
in Dare county, or shall between the first day of 
January and the first day of May following of 
any year, set or operate any seine or stationary 
nets of any kind in the main channels within 
three miles of the inside mouths of Ocracoke, 
Hatteras, Oregon, or any other inlet north of 
Ocracoke inlet, connecting the waters of the At- 
lantic ocean with any of the sounds or other in- 
land waters, or shall fish with seines or nets dt 
any description in the waters of Bear inlet or 
Brown’s inlet or within one mile of Bear inlet or 
Brown’s inlet, on the eastern or western beach of 
said inlets, except at regularly established fish- 
eries on said Bear or Brown’s inlet beaches, or 
shall fish with seines or nets on the inside of 
said Bear or Brown’s inlet within one-fourth 
mile of said inlets between the first day of Octo- 
ber and the first day of April, he shall be guilty 
of a misdemeanor. (Rev., s. 2450; 1893, c. 216; 
1903, c. 724; 1903, c. 416*.C. S. 1977.) 

Crass Reference.—See also, § 113-236. 


Held not applicable in Bell v. Smith, 171 N. C. 116, 87 S. 
E. 987. 


§ 118-277. Pamlico and sounds to the north: 
Net stakes to be removed. — Every person who 
shall set or use any net in the waters of Pamlico, 
Croatan, Currituck or Albemarle sounds or their 
tributaries, except Perquimans river, shall be re- 
quired to pull up and remove his broken, de- 
cayed and abandoned net stakes within thirty 
days from the day the nets are taken from 
them, and not later than the first day of June, 
and any person failing to pull up and remove his 
stakes, as required by this section, shall be guilty 
of a misdemeanor, and fined not more than fifty 
dollars or imprisoned not more than thirty days. 


CH. 113. CONSERVATION AND DEVELOPMENT 


§ 113-278 


(Rev., s. 2448; Code, ss. 3382, 3414; 1883, c. 69; 
REGS Sis. 1Ssels44) Cud40ince (al Shep Caelo wle9oy 
c. 1475 Ex, Sess. 1908)1c..19) 8:14 dens 978.) 


Pod-Nets Interfering with Seines.—When stakes of pod- 
net fishermen interfere with the use of Albemarle sound 
for seining they may be removed by any party with whom 
they interfere. Hettrick & Bro. v. Page, 82 N. C. 65. 


§ 113-278. Pamlico, Croatan, and Albemarle 
sounds and inlets: Fishing regulated. — If any 
person shall set or fish any net, seine or appli- 
ance of any kind for catching fish at any place 
within a radius of two and one-half miles either 
way from Roanoke marshes lighthouse, at a dis- 
tance more than five hundred yards from the 
shore of Roanoke island or the mainland on the 
western side of Croatan and Pamlico sounds, 
except that on the western side of Pamlico and 
Croatan sounds fishing shall be permitted in that 
territory extending one thousand yards from the 
shore, beginning at the two-and-one-half-mile 
limit heretofore defined and extending to the 
southern end of the Roanoke marshes, on the 
Pamlico sound side, and to the north end of the 
same marshes of the Croatan side, but in neither 
case shall the nets within this one-thousand-yard 
limit be within one and one-quarter miles in any 
direction from the Roanoke marshes lighthouse; 
or shall set or fish any pound or dutch net on the 
eastern side of Pamlico sound within ten miles 
of the Roanoke marshes lighthouse, except such 
as shall be fished within one thousand yards of 
Roanoke island or Hog island shores; or shall 
set or fish any dutch or pound net on the eastern 
side of Pamlico sound more than two thousand 
yards west of a line running south-southeast 
(magnetic) from Big island to a point on the 
twelve-foot curve westerly of Chicamacomico or 
south of said point more than two thousand 
yards from the twelve-foot curve, as marked on 
the chart of the coast and geodetic survey, cox- 
rected from data obtained to November twenty- 
second, one thousand nine hundred and four; or 
shall set or fish any dutch or pound net on the 
west side of Pamlico sound, in said sound, ex- 
tending into the water more than two thousand 
yards from the shore; or shall set or fish any 
pound or dutch net in Croatan sound far- 
ther from ithe shore than one-fifth of the 
width of said sound at that point; or shall 
set or fish any net, seine or appliance of 
any kind for catching fish at any place 
within the area of one-sixth the width of the 
sound or river on either side of a line passing 
through the middle of the channel of Croatan 
sound and the middle of Albemarle sound, up 
Chowan river as far as Cannon’s ferry, and other 
tributaries of Albemarle sound (provided, this 
clause does not apply to seines used on the riv- 
ers); or shall set or fish any pound or dutch net 
in the Albemarle sound more than two thousand 
yards from the shore of the mainland, or in 
Chowan river farther from the shore than one- 
third of the width of said river, at the place 
where said nets are fished or set, or within one- 
fourth mile of any wharf used by a steamer on 
said river; or shall set or fish any net or appli- 
ance of any kind for catching fish within one 
mile on either side of a line running westerly or 
southwesterly from the center of New inlet to 
an intersection with the line extending from Big 
island southwest (magnetic), or within one mile 
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on either side of a line six miles long running 
southwesterly from the center of Oregon inlet to 
a point two thousand yards west of the continu- 
ation of the said line running from Big island 
south-southeast (magnetic), or within one mile 
on either side of a line six miles long running 
from the center of Hatteras inlet in a northwest- 
erly direction, these restricted areas to include the 
channels extending from Oregon, New and Hat- 
teras inlets, respectively, he shall be guilty of a 
misdemeanor and be fined not less than fifty 
dollars or imprisoned not less than thirty days, 
in the discretion of the court. The provisions of 
this section shall apply only to that part of each 
year in which shad and herring fishing are per- 
mitted by law in the several waters, except that 
in Albemarle and Croatan sounds the provisions 
of this section shall apply for the entire year, as 
far as it relates to pound nets. The commissioner 
of commercial fisheries is authorized, in determin- 
ing the boundaries of the restricted areas on either 
side of Roanoke marshes, to run straight lines 
from the stake two thousand yards from the shore 
in the two-and-one-half-mile radius from Roanoke 
marshes lighthouse to the stake five hundred 
yards eastward from the point of Roanoke 
marshes, and shall run straight lines from the 
stake one-fifth the width of Croatan sound in 
the two-and-one-half-mile radius from Roanoke 
marshes lighthouse south to the stake five hun- 
dred yards from the eastward point of Roanoke 
marshes; that the boundary lines marking the 
restricted areas in these sounds shall be run in 
straight lines from stake to stake, located at cer- 
tain points, but said stakes not to be in any case 
nore than three miles apart. The place of trial 
for offenses under this section shall be the 
county opposite where the act was committed. 
(1909, c. 540, s. 3; C. S. 1979.) 


§ 113-279. Albemarle and Croatan sounds and 
inlets: Drift nets——If any person shall drift or fish 
any drift nets between the first day of February 
and the first day of May of any year, within two 
miles of the mouth of any river emptying into 
Albemarle sound, or within three miles of any 
seine-beach on the Albemarle or Croatan sounds 
while being fished, or within ten miles of Ocra- 
coke, Hatteras, Oregon or New inlets, or within 
ten miles of the Roanoke marshes, he shall be 
guilty of a misdemeanor, and be fined not less 
than fifty dollars or imprisoned not less than 
thirty days: Provided, the people of Dare 
county shall be allowed to use drift nets for her- 
ring. (Rev., s. 2446; Code, s. 339.; 1881, c. 274, 
SSual mean SSa.ec. 01453) ©. 1S. 1980.) 


§ 113-280. Albemarle sound and _ tributaries: 
Nets and net stakes.—No person shall set or fish 
any dutch net or pound net in Roanoke river, 
Cashie or Middle and Eastmost rivers, or within 
two miles of the mouth of said rivers, or within 
one mile of the mouth of any other river emptying 
into Albemarle sound, or less than two miles in 
width at its mouth, and any such net set within 
one mile of the mouth of any other river emptying 
into said sound shall not extend into the main 
channel at its mouth. No person shall set or fish 
with a dutch net or pod net -vithin half a mile to 
the eastward or westward of the outside wind- 
lasses or snatch-blocks of any seine fishery in 
operation on said sound; and any such net set or 
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Sshed within one mile of such windlasses or 
snatch-blocks of any seine fishery in operation 
shall run at right angles to the shore from the 
shore, and shall not extend farther into the 
sound from the water’s edge than the distance 
from such windlasses or snatch-blocks to the line 
of such net; and all persons who shall set or 
fish any such net in said sound shall pull up and 
remove the stakes used for the same by the first 
day of June next succeeding the fishing season, 
and if. any person shall set or fish any dutch net 
or pod net in said sound in violation of this sec- 
tion he shall be guilty of a misdemeanor, and be 
subject to a penalty of three hundred dollars: 
Provided, that dutch nets may be used in Cashie 
river two and one-half miles from its mouth, if 
they do not extend more than one-third the 
width of said river from the shore, and such nets 
may be along the sound shore on the Bertie 
county side between the following points along 
said shore, to wit: Commencing at the mouth of 
Cherry Tree Cut branch, Kentrock field and 
Landing field, and running arouid the shore to 
the mouth of Morgan swamp, thence to Rock 
Spring branch, and that any nets set or fished 
within that line shall not extend from the shore 
in any direction a greater distance than six hun- 
dred and fifty yards measured at high water, and 
within this distance of six hundred and fifty 
yards is to be included the nets, hedges and all 
parts thereof. (Rev., s. 2439; Code, s. 3383; 1889, 


Cree) 189i Crsee:| 1895 @ce 245371899), c. 310; 
HSOOe Cee Alltel O00 C540, °Sare sao Lem 250 6C, 5s 
1981.) 


§ 113-281. Albemarle sound in certain parts: 
Gill nets.—It is unlawful to set, fish or use any gill 
nets of any description, either stake, anchor or 
drift, for commercial purposes in the Albemarle 
sound west of a line drawn straight from Batt’s 
island on northern side of Albemarle sound to 
mouth of Scuppernong river on south side of said 
sound, except between the hours of four o’clock 
and eleven o’clock p. m., and then said nets or 
combinations of such nets shall not be more than 
six hundred yards in length, and there shall not 
be allowed to any boat more than six hundred 
yards of such gill nets. 

It is the duty of the commissioner of com- 
mercial fisheries or other persons entrusted with 
the enforcement of the fishery laws of the state to 
seize and remove any gill net of any description 
being set, setting or being used in violation of this 
article, or which is more than six hundred yards 
in length, and to dispose of the same as provided 
by law. 

It is the duty of the commissioner to keep a 
deputy, assistant or inspector on the waters of 
Albemarle sound to enforce this section and the 
other fish laws applicable to Albemarle sound, and 
the failure of the commissioner to perform this 
duty shall render his official bond liable to the 
penalty prescribed in the third preceding section 
which regulates fishing in Pamlico, Croatan and 
Albemarle sounds and inlets. 

Any person, firm or corporation violating the 
provisions of this section shall be guilty of a 
misdemeanor, and upon conviction shall be fined 
not less than two hundred doliars (one-half to 
go to the informant and the other half to the 
school fund), or imprisoned in the discretion of 
theacontt. | (LOlD Fosse 191Seee3in Gx Sie982.) 
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Constitutionality—A provision, similar to the provision 
in this section giving one-half the fine to the informant, 
was held unconstitutional as contrary to Art. IX, sec. 5, of 
the North Carolina Constitution, which directs the appro- 
priation of the clear proceeds of fines for educational pur- 
poses in State v. Maultsby, 139 N. C. 583, 51 S. E. 956. 


§ 113-282. Albemarle sound off Tyrrell county: 
Gill nets.—It is unlawful for any person, firm or 
corporation to set or use for catching fish any 
anchor gill net within fourteen hundred yards of 
any stake gill net of from four and one-half inch 
to five and one-half inch mesh in that part of the 
Albemarle sound embraced in the following area: 
Commencing on the east shore of the Scupper- 
nong river where said river empties into the 
Albemarle sound, thence north to the middle of 
the Albemarle sound, thence along the middle of 
the Albemarle sound to a point in the sound op- 
posite Newberry pier, thence to the shore at 
Newberry pier, and along the sound shore to the 
beginning. Any person, firm or corporation 
violating the provisions of this section shall be 
guilty of a misdemeanor, and upon _ con- 
viction shall be fined not more than fifty dollars 
or be imprisoned for not more than thirty days. 
(1915, c. 112; C. S. 1983.), 


§ 113-283. Albemarle sound in certain parts: 
Anchor, drift, and stake nets.—If any person shall 
set or fish an anchor, drift or staked gill net in 
the waters of Albemarle sound or its tributaries 
west of a line running from Skinner’s point buoy 
to Roanoke lighthouse; or if any person shall 
east of said line set or fish in the waters of said 
sound or its tributaries any anchor, drift or 
staked gill net longer than one thousand yards. 
or combination of such nets longer than one thou- 
sand yards; or shall set or fish any anchor, drift 
or staked gill nets within one and one-half miles of 
any seine grovnds on the said sound or rivers 
emptying therein or within one-half mile of any 
dutch net stand where the same is now located in 
said sound or rivers, unless said seine ground or 
dutch-net stand is owned by the person setting 
such nets; or shall set or fish any line or row of an- 
chor, drift or staked gill nets anywhere in said 
sound or rivers nearer to any other row of such 
nets than half the length of the longer of said 
row he shall be guilty of a misdemeanor and 
shall be fined not exceeding one hundred dollars 
or be imprisoned not more than thirty days. And 
any person who shall willfully violate the provi- 
sions of this section shall forfeit and pay for each 
violation of the same the sum of one hundred 
dollars, to be recovered in a civil action by any 
one who will sue therefor; one-half of said re- 
covery shall inure to the benefit of the public 
school fund: Provided, that nothing in this sec- 
tion shall prevent the setting of gill nets in the 
Chowan river or its tributaries above Holliday’s 
island: Provided further, that one-third of said 
stream, along the channel, shall be kept free 
from any class of net: Provided further, that no 
pound net shall be set within one hundred yards 
of any other pound net set by another person in 
Chowan river, north of Holliday’s island. (Rev., 
SietoL; 1891)" C.¥ol, 15990" Cc. 41>" 1599N Cc. 150s) tue 
er704: CS. 1984) 


§ 113-284. Albemarle sound: Nets near wharves 
or Norfolk Southern railroad bridge—lIt is un- 
lawful to set any pound or dutch nets in Albe- 
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marle sound nearer to either side of the Norfolk 
Southern railroad bridge across said sound than 
three hundred yards, or to set any stake, drift, 
or anchor gill nets nearer to either side of said 
bridge than one-half mile. It is unlawful to set 
any net of any description in front of a wharf, 
that is, between the pier of any wharf 
now used as a landing for any steamboat and the 
middle of the stream on which the wharf is built. 
Any person violating the provisions of this sec- 
tion shall be guilty of a misdemeanor and fined 
not less than one hundred dollars or imprisoned 
in the discretion of the court. (1911, c. 163; C. S. 
1985.) 


§ 118-285. Croatan marshes: Nets and fishing 
apparatus near.—If any person, for the purpose of 
taking fish, shall between the first day of Febru- 
ary and the first day of May, of the same year, 
use or cause to be used, at or within half a mile 
of the marshes separating the waters of Croatan 
and Pamlico sounds, any weir, hedge, net or 
seine, he shall be guilty of a misdemeanor. (Rev., 
s. 2424; Code, s. 3378; R. C., c. 81, s. 4; 1844, c. 
A028. eo Pas ISD.) f 


§ 118-286. Currituck sound: Nets used regu- 
lated.—It is unlawful for any person or persons, 
firm or corporation to fish in the waters of Curri- 
tuck sound with a drag, haul, seine or any other 
kind of net of whatsoever kind with a bar of less 
than one and three-eighths inches, or a mesh of 
less than two and three-quarters inches. Any per- 
son or persons, firm or corporation violating any 
of the provisions of this section shall be guilty of 
a misdemeanor and fined not more than fifty dol- 
lars or imprisoned more than thirty days, in the 
discretion of the court. (1913, c. 29; C. S. 1987.) 


§ 118-287. Pamlico sound: Nets to be set north 
and south. — Every net (unless the same be a 
drag-net and hauled to the shore) which may be 
used for catching shad in that portion of the 
waters of Pamlico sound lying between a line 
drawn eastwardly from Stumpy Point and 
Mount Pleasant in Hyde county to a point ten 
miles south of Hatteras inlet in said sound, shall 
be set and fixed in said waters in a direction 
from north to south, and shall not be used in any 
other manner: and any person offending against 
this section shall, for every offense, forfeit five 
dollars.u,( Reve, Sac2dse5 UCodesaccss1, 1esounc, 
PEL. Cup CoS, S.. tanteeeeC, 40,55 Ore, SAagSsel 


§ 113-288. Pamlico sound; tributaries, rivers, 
and waters of Carteret county: Nets regulated.— 
There shall be no pound or other tarred nets 
with a mesh smaller than one and one-half 
inches bar, before tarring, fished in Pamlico, 
Tar, and Neuse rivers, Pamlico sound and the 
waters of Carteret county, and there shall be no 
pound or stake nets fished within three miles of 
the inside mouths of Ocracoke inlet nor in the 
principal channel or channels of said inlet nor 
within one mile of said channel or channels until 
the said channel or channels reach deep water, 
at any time, and the other inlets north of it shall 
be left under § 113-278 of this chapter. No stake 
or pound net which shall be fished in any of 
the waters mentioned in this section, without be- 
ing tarred, shall have a mesh of less than one 
and three-eighths inches bar. The bunt, which 
must not be longer than thirty yards, of all 
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seines and haul-nets fished in the waters of Pam- 
lico, Tar and Neuse rivers and Pamlico sound 
shall not be smaller than one and one-eighth 
inches bar net, but nothing herein shall apply to 
nets fishing for menhaden. Any person violating 
any of the provisions of this section shall be 
guilty of a misdemeanor, and shall be fined not 
less than one hundred dollars and imprisoned at 
the discretion of the court: Provided, this sec- 
tion shall apply only to that part of the year be- 
ginning January fifteenth and ending May fif- 
teenth. (1907, c. 948, ss. 1-4; 1909, c. 540, s. 4; 
C. S. 1989.) 


§ 118-289. Pamlico sound; waters of Pamlico 
county: Nets regulated.—It is unlawful for any 
person or association of persons or corporation 
to set or cause to be set, fish or cause to be fished 
in Pamlico sound from the mouth of Bay river to 
Neuse river and in Neuse river, more than four 
pound, pod or dutch nets in any one string, with 
leads of more than two hundred yards in length 
for each pound or net, or at a greater distance 
than one and one-half miles from the shore at 
right angles or thereabouts from the place oppo- 
site where such net may be set; and it is unlaw- 
ful for any person, association of persons or cor- 
poration to set or cause to be set any pound, pod, 
or dutch net or string of nets of any kind, or fish 
any such nets nearer to a net or string of nets al- 
ready set and being fished than five hundred 
yards, and no pound, pod, or dutch net nor any 
lead thereto shall be set other than at right 
angles or thereabouts from the shore. It is un- 
lawful for any person or persons, firm or corpo- 
ration to use, set or fish any drag or haul net in 
the waters of Smith’s creek or its tributaries in 
Pamlico county. 

It is unlawful for any person or persons or 
corporation to set or fish or cause to be set or 
fished any pound, pod, or dutch net in the waters 
of Pamlico county on the south or east side 
thereof, or in Neuse river, of a size smaller than 
one and one-quarter mesh or bar measure or two 
and one-half inches string measure 

Any person, persons or corporation who shall 
violate any of the above provisions shall be 
guilty of a misdemeanor, and shall be fined not 
exceeding fifty dollars or imprisoned not exceed- 
ing thirty days, in the discretion of the court, 
and shall also forfeit such net or nets any portion 
of which may be set beyond such distance from 
the shore or set in any manner or place forbid- 
den in this section. 

It is the duty of the sheriff of Pamlico county, 
upon reliable information that any person or per- 
sons or corporation has set or caused to be set 
any pound or dutch net, or that any portion of 
any such net has been set at a greater distance 
than one and one-half miles from the shore from 
the mouth of Bay river to Neuse river and from 
Neuse river to Baird’s creek, or nearer than five 
hundred yards to any nets already set, to ascer- 
tain the truth thereof, and if such report be cor- 
rect, take into possession at once any such net 
so set, and after ten days public notice at three 
public places in his county sell the same at pub- 
lic sale, and from the proceeds he shall retain the 
actual cost of taking such net, and a fee for serv- 
ices of two and one-half dollars and the remain- 
der of said proceeds he shall pay one-half to the 
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informer and the other to be paid to the county 
treasurer, who shall place the same to the credit 
of the public school fund of the county. 

It is lawful for any person or persons to set 
pound, pod, or dutch nets in the manner pre- 
scribed in this section in the waters of Pamlico 
county and in Neuse river upon the north side 
thereof from its mouth to Baird’s creek, at any 
time during the year, and from the northern end 
of outer Swan island to Adams creek on the south 
side of Neuse river, from the first day of January 
tOMpherirstraaveOtmMaver G>alle. 1913. cs 7528s, 5° 
C. S. 1990.) 


§ 113-290. Roanoke sound: Nets in.—It is un- 
lawful for any person or persons to set any 
pound nets or any other kind of nets east of a 
line beginning at a point one thousand yards east 
of Hog Island point and running direct to a 
point two hundred yards east of Broad creek 
point; thence following the east shore of Roa- 
noke island to Ballast point; or set or fish any 
pound or dutch nets or any other kind of net in 
that portion of Roanoke sound north of a line 
extending from Ballast point east ten degrees 
north farther from the shore than one-fifth of the 
width of said sound. Any person violating any 
of the provisions of this section shall be guilty 
of a misdemeanor, and upon conviction shall be 
fined or imprisoned at the discretion of the court. 
This section shall not prevent the setting of 
pound nets inside of Shallow Bag bay, and shall 
apply only to that part of each year in which 
shad and herring fishing is permitted by law in 
the several waters. (1911, c. 26; C. S. 1991.) 


§ 118-291. Black river: Fishing regulated.—lIt 
is unlawful for any person or persons to catch or 
take fish, either by rod or hook, seines, nets, 
striking, muddying the pools or lagoons, feeling 
by hand, gigging or in any other inethod or in 
any manner whatsoever, during the months of 
May, June, July and August, excepting Tuesday 
and Friday of each week in each year, in the 
waters of Black river and its tributaries, in the 
counties of Pender and Bladen. Any person 
violating the provisions of this section shall be 
guilty of a misdemeanor, and upon conviction 
fined not less than five dollars nor more than ten 
dollars or imprisoned not more than thirty days, 
one-half of the fine to be paid to the informer 
and one-half to the school fund. (1909, c. 478; 
Crs e1s9e:) 


Cross Reference.—See note under § 113-281. 


§ 113-292. Black river and Mingo creek: Only 
hook and line.—If any person shall fish in that 
part of Black river in Sampson and Cumberland 
counties and below the Atlantic coast line railway 
bridge, or Mingo creek in said counties below the 
Averasboro and Clinton road otherwise than with 
a hook and line, he shall be guilty of a misde- 
meanor. (Rev., s. 2471; 1895, c. 276; C. S. 1993.) 


§ 113-293. Black river in Bladen, Cumberland 
and Sampson: Close season.—It is unlawful for 
any person to catch with hook and line, seine, or 
destroy with gun or any gig or striking iron the 
fish in the waters of Black river and its tributaries 
in the counties of Bladen, Cumberland and Samp- 
son from the fifteenth of May until the fifteenth 
of August in each year. Any person violating this 
section shall be guilty of a misdemeanor and shall 
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be fined not less than ten dollars nor more than 
twenty-five dollars, or imprisoned in the county 
jail not more than thirty days, for each and every 
offensé. «(Ps 1¢71913,..6) 6237 s# 13.0. (Sy1994.) 


§ 113-294. Black river and Six Runs; Obstruct- 
ing channel; lay days.—It is unlawful for any per- 
son or persons to fish in that part of Black river 
from the Cape Fear river to the mouth of Great 
Coharie, and in that part of Six Runs river from 
its mouth to where it is crossed by the Atlantic 
coast line railroad, with any wire trap, net or 
contrivance. whatever that will obstruct the free 
passage of fish in said waters, from the first day 
of March to the fifteenth day of June of each 
year, except from six o’clock p. m. to six o’clock 
a. m. on Tuesday, Thursday and Saturday nights. 
It is unlawful for any person or persons fishing 
as permitted in the foregoing to leave, or permit 
being left, in the parts of the said streams de- 
fined in the foregoing, any wire trap, net or con- 
trivance whatever that will obstruct the free 
passage of fish, or any parts of any such wire 
trap, net or contrivance, at any time during which 
such fishing is prohibited. Any person or persons 
violating the provisions of this section shall be 
guilty of a misdemeanor, and be fined not more 
than fifty dollars or imprisoned not more than 
thirty days. (1907, c. 169; C. S. 1995.) 


§ 113-295. Cape Fear river: Nonresidents may 
not fish.—If any person who is a nonresident of 
the state shall catch fish, for marketable purposes, 
in the waters of the Cape Fear river, or any of its 
tributaries, he shall be guilty of a misdemeanor, 
and upon conviction shall be fined or imprisoned 
at the discretion of the court. (Rev., s. 3416; 1895, 
oy PN (Gn Sy, TEER), 


§ 113-296. Cape Fear river: Nets and seines 
regulated.—If any person shall use any net for 
catching sturgeon in the waters of New Hanover 
county, the bars of the meshes of which net shall 
be less than ten inches in the diamond; or shall 
haul a seine or nets or pod fish within three hun- 
dred yards of any established fishery, except with 
the nets of such fishery; or shall set or fish any 
stationary nets in the waters of the Cape Fear 
river, except on the east side there f and in New 
Hanover county; or shall set any net in said river 
otherwise than east or west; or shall own or con- 
trol more than one line of nets; or shall operate 
or fish any shad nets in Cape Fear river below 
the mouth of Brunswick river between the 
twentieth day of April and the fifteenth day of 
January; or shall set any set net or stationary net 
of any kind in the Cape Fear river north of the 
mouth of the Brunswick river, or in the Bruns- 
wick river; or shall operate any drift net in the 
Cape Fear river of more than three hundred 
yards in length, or shall catch shad in said river 
with seines or nets from the twentieth of April to 
the fifteenth of January, he shall be guilty of a 
misdemeanor. The possession of a sturgeon net 
with meshes of a size smaller than allowed by 
this section shall be prima facie evidence of hav- 
ing fished the same. In setting nets in Cape Fear 
river as allowed by this section the following 
rules shall prevail: They shall begin at a point 
one hundred yards from the edge of the channel 
on the east side of said river and running thence 
due east one hundred and twenty yards, then 
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leaving a gap of one hundred and twenty yards. 
Then from the east end of said gap another net 
may be set one hundred and twenty yards only, 
and to continue in the same proportion, always re- 
quiring a gap of one hundred and twenty yards to 
intervene between each one hundred and twenty 
yards of nets so set, and no net or sets of nets of 
any kind shall be placed opposite said gaps, with- 
in a distance of a half mile of same, and none of 
the nets so set shall be nearer than a half-mile of 
the west shore of said Cape Fear river. An estab- 
lished fishery in the meaning of this section is one 
where there is a camp for the use of the hands, 
and where the seine or nets and boats used by the 
said fishery are kept, and where the said fishery 
was established prior to the first day of January, 
one thousand eight hundred and _ ninety-nine. 
(Rev., s. 2468; Code, s. 3403; 1901, c. 173; 1899, 
C3440 5 18810 sc.p 280°) 190i, ecm dese Com oO Gm) 


§ 113-297. Cape Fear river: Fish traps regu- 
lated.—If any person shall construct, operate or 
maintain any fish traps in the Cape Fear river, or 
shall fail to remove all traps now in the channel 
of said river within sixty days from the first day 
of March, one thousand nine hundred and five; or 
shall fail on the first day of June of each year to 
remove the slats or fingers from any fish trap 
allowed to be operated in said river under this 
section, he shall be guilty of a misdemeanor. This 
section shall not apply to Brunswick or New 
Hanover counties or to a fish trap which extends 
to not more than one-third the channel of said 
TV eCre REV esac teo O05 q1Cmb 00 mG SmelO9Ss) 


§ 118-298. Cape Fear and Northeast rivers: 
Nets in.—It is unlawful to fish with dutch, pod, 
fyke or other pound nets, or stake or stationary 
nets, or nets of like kind, in the waters of the 
Cape Fear river below the mouth of Black river, 
twelve miles above Wilmington, or in the waters 
of Northeast river below the Castle Hayne 
bridge. Drift nets shall be permitted in the waters 
of the Cape Fear river within the territory as 
above described in this section, and its tributaries, 
between February first and May first of each 
year. Any person violating the provisions of this 
section shall be guilty of a misdemeanor and 
fined not less than fifty dollars or imprisoned not 
less than thirty days. (1909, c. 841; P. L. 1911, c. 
278; C. S. 1999.) 


§ 113-299. Cape Fear, Northeast, and Black 
rivers: Obstructing fish; fishing between Saturday 
evening and Monday evening.—If any person shall 
with seines or nets of any kind catch any fish in 
the waters of the Cape Fear river from its mouth 
to the Bladen county line, or in the waters of the 
Northeast Cape Fear or Black rivers in Pender 
county between six o’clock p. m. on Saturday 
and six o’clock p. m. on Monday, or shall ob- 
struct the free passage of fish in the waters of 
said rivers, he shall be guilty of a misdemeanor. 
(Rev.,.S.. 24703) 1885.5. 226° 188%) enti: s19007.0c 
611-2 2 od0uLs 


§ 113-300. Cape Fear river, northeast branch: 
Seines, nets and traps.—If any person shall fish 
in the northeast branch of the Cape Fear river 
with seine, net or trap, from the twenty-third day 
of February to the first day of July of any year, 
between the hours of six o’clock p. m. on Satur- 
day and six o’clock p. m. on Monday of each 
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week, or shall at any time use more than one 
seine at a time in any fishing hole in said river, or 
use, set or place in said river any hedge, trap or 
other obstruction which will prevent the free 
passage of fish up said river, which said hedge, 
trap or other obstruction shali extend more than 
one-third across the main channel of the said 
river, he shall be guilty of a misdemeanor. This 
section shall not apply to that portion of said 
river which lies between the city of Wilmington 
and a point on said river known as The Three 
Cypresses, twelve miles distant from said city 
of Wilmington. (Rev., s. 2469; 1889, c. 182; 1891, 
c. 198; C. S. 2001.) 


§ 113-301. Goose and Oyster creeks: Drag or 
haul nets unlawful.—lIt is unlawful for any person 
or persons to fish with a drag or haul net of any 
description in the waters of Oyster creek and its 
tributaries and Goose creek or its tributaries 
(said creek being a dividing line between the 
counties of Pamlico and Beaufort). Any person 
or persons violating the provisions of this section 
shall be deemed guilty of a misdemeanor and 
shall be fined or imprisoned, or both, in the dis- 
erevionmotstne courts) G.9074.c.1222° P.- Leo tic. 
381; C. S. 2002.) 


§ 113-302. Little river: Obstructions in.—If any 
person shall place any obstruction in Little river, 
dividing the counties of Pasquotank and Per- 
quimans, and allow it to remain for a longer time 
than ten days, he shall be guilty of a misdemea- 
nor, and fined not less than five dollars nor more 
than ten dollars: Provided, nothing in this section 
shall be so construed as to prohibit citizens from 
fishing with dip-nets in said river during the 
months of March and April in each year. (Rev., 
S.. 2443; Code, s. 34003.1881, c. 18; C.:S: 2003;) 


§ 113-303. Lumber river: Close season for traps 
in.—It is unlawful for any person to set any trap 
for the purpose of catching fish in Lumber river 
or its tributaries in Columbus and Robeson coun- 
ties, between the first day of April and the first 
day of September in any year. Any person vio- 
lating the provisions of this section shall be guilty 
of a misdemeanor and upon conviction shall be 
fined not more than fifty dollars or imprisoned 
not more than thirty days. (1907, c. 608; C. S. 
2004.) 


§ 113-304. Lumber river and waters of Robeson, 
Columbus, Hoke, and Scotland: Fishing regu- 
lated.—It is unlawful for any person, firm or 
corporation to fish with seine, trap, nets, or by 
gigging, muddying, striking, dynamiting, shoot- 
ing, or using lime or other chemicals by which 
fish may be killed, in Lumber river or any of its 
tributaries, or other rivers, lakes, ponds, or 
swamps of Robeson, Columbus, Hoke and Scot- 
land counties: Provided, that gill nets may be set 
in these waters during six months in each year, 
beginning with October and ending with March: 
and Provided further, that in Robeson and Hoke 
counties owners of private lakes and ponds may 
fish therein with seines, nets or traps from July 
first to September thirtieth. 

Any person, firm, or corporation violating this 
section shall be guilty of a misdemeanor, and on 
conviction shall be fined not more than fifty dol- 
lars nor less than ten dollars, the fine to be paid 
‘to the school fund of the county in which the 
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offense was committed, or imprisoned not more 
than thirty days nor less than ten days in the 
county jail, the county commissioners of said 
counties having the privilege of sending the said 
person or persons so convicted to the chain-gang 
of their respective counties or to hire them out in 
case there is no chain-gang. The police force of 
said counties have full power and authority to 
arrest, without warrant, any and all persons viv- 
lacinl amt hiGmSeCtiOn saan (bales) Ober eyes Ocuebo Ls 
1917, cc. 368, 415; C. S. 2005.) 

Local Modification.—Columbus: Pub. Loc. 1917, c. 394. 


§ 113-305. Moccasin river and Big and Little 
Contentnea creeks: Obstructions and nets in.—It 
is unlawful for any person or persons to hedge or 
otherwise obstruct the free passage of water, fish, 
timber, rafts or boats in the run of Moccasin river 
or Big Contentnea creek, from Rountree’s bridge 
in Wilson county to the mouth of said river or 
creek, or to make any like obstruction in the run 
of Little Contentnea creek. It is unlawful for any 
person or persons to fish with traps of any de- 
scription in the waters of either of said streams, 
except from Rountree’s bridge to Barefoot’s mill: 
Provided, no hedge or trap shall obstruct more 
than one-third of the waters of Contentnea creek. 
Any person who shall violate any of the provi- 
sions of this section shall be guilty of a misde- 
meanor and upon conviction thereof shall be fined 
not less than five dollars and not more than fifty 
dollars or imprisoned not more than thirty days; 
and one-half of the fine so imposed shall be paid 
to the person who reports such offenses to the 
proper lawful officer, and the other half to the 
common school fund of the county in which the 


misdemeanor is committed. (1907, c. 615; Ex. 
essa PL. ut913, Ce 2523 C. 25.2000.) 

Cross Reference.—See note under § 113-281. 

§ 113-306. Neuse and Trent rivers: Stationary, 


set, or dutch nets.—No person or association of 
persons shall set or place or cause to be set or 
placed any stationary, set or dutch nets in either 
Neuse or Trent rivers above the point of conflux 
of the said Neuse and Trent rivers. No person or 
association of persons or corporation shall set, 
cause to be set, fish or cause to be fished, 
use or cause to be used any dutch net, pound 
net or other stationary trap net or seine of 


similar description, by whatever name known, 
in the waters of Neuse river above Wilkin- 
son’s point, on Pamlico side. Any person 


or association of persons setting or placing any 
nets, as described above, on any day or part of a 
day, above the point of conflux of the said Neuse 
and Trent rivers, shall be guilty of a misde- 
meanor. Any person or association of persons or 
corporation setting or placing or causing to be 
set or placed any nets, as described above, on any 
day or part of a day, above Wilkinson’s point, in 
Neuse river, shall be guilty of a misdemeanor. 
Any person or association of persons or corpora- 
tion violatins; the provisions of this section shall 
upon conviction be fined fifty dollars or im- 
prisoned thirty days for each and every violation. 
Any party who is the informant against any one 
violating this section shall, upon conviction of 
such person so violating the section, receive one- 
half of the fine prescribed. (1909, c. 801; P. L. 
1911, c.,616; C. S. 2007.) 


Cross Reference.—See note under § 113-281. 
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§ 118-307. Neuse and Trent rivers: Size of seine 
bars regulated.—If any person shall use any 
drag-net or seine with bars of less size than one 
and a quarter inch in the Neuse and Trent rivers, 
or in any of the tributaries thereof, except for the 
purpose of catching herring, from the fifteenth 
day of January to the fifteenth day of May of 
each year, he shall be guilty of a misdemeanor, 
and fined not less than five nor more than fifty 
dollars for every offense. ‘This section shall not 
apply to the waters of the Neuse and its tribu- 
taries above the Wayne and Johnston county line. 
(Rev., s. 2454; Code, s. 3395; 1881, c. 146, ss. 1, 2; 
C. S. 2008.) 


§ 118-308. Neuse river: Obstructions in, by 
dams, nets, etc.—Any person who shall construct 
a dam, put in traps, dutch net, wire seine, or any- 
thing else in Neuse river between its mouth and 
the Falls of Neuse in Wake county, for the pur- 
pose of obstructing the passage of fish in said 
river, shall be guilty of a misdemeanor and be 
fined not exceeding fifty dollars or imprisoned 
not exceeding thirty days: Provided, this section 
shall not apply to seines, set nets, running or 
skimming nets: Provided, this scction shall not 
prevent the use of traps in Wayne county, where 
the trap and its wings do not extend more than 
one-third across the stream. (Rev., s. 2474; Code, 
S$. 34223 1885, 0Cx BO; a8935 scr 85 4551883), Cc. s301,0ss; 
1, ND se'895. 01 40301901) ices 95e |G. 2009>) 


§ 118-309. Neuse river: Certain nets regulated. 
—If any person shall use or cause to be used any 
dutch net, pound net, or other stationary trap 
net, or seine of similar description, by whatever 
name known, in the waters of Neuse river for the 
purpose of taking fish therefrom, except the 
ordinary set net i1. use in said river prior to the 
first day of January, one thousand eight hundred 
and ninety-seven, he shall for each day’s use 
thereof as aforesaid forfeit and pay the sum of 
fifty dollars. The penalties herein created shall 
ve recovered by warrant before any justice of the 
peace in the counties of Carteret, Craven and 
Pamlico or Lenoir, and shall be applied to the use 
of the public schools of said counties, and such 
offender, in addition to the penalties contained in 
this section, shall be guilty of a misdemeanor and 
shall be fined not less than one hundred dollars 
nor more than five hundred dollars, or impris- 


oned in the county jail not less than six 
months nor more than twelve months: Pro- 
vided, that a resident and citizen of the state 


may fish with dutch, trap or pound nets in the 
waters of Neuse river on the Pamlico -side of 
said river between the mouth of said river and 
Upper Broad creek not more than five hundred 
yards from the shore. (Rev., s. 2453; Code, s. 
3397; 1897, c. 145; 1899, cc..299, 422, 435; 1901, 
c. 743.1908, c. 704; 1905,. c. 817+, C,. S.. 2010.) 


§ 113-310. Neuse, Trent, Moccasin, White Oak 
and New Rivers; perch traps prohibited, minimum 
size of other traps.—It shall be unlawful for any 
person, firm or corporation to place perch traps 
in the commercial waters of Neuse River, Trent 
River, Moccasin River, White Oak River and 
New River or any of the tributaries thereof and 
it shall be unlawful to place any fish traps in the 
commercial waters of said streams with a mesh 
smaller than five inches. Any person violating 
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the provisions of this section shall be guilty of a 
misdemeanor and upon conviction shall be fined 
not more than fifty dollars or imprisoned not more 
than «thirty: days, (4931). .c..333,) 


§ 113-311. Pamlico and Tar rivers: Dutch, etce., 
nets prohibited.—If any person shall set down or 
fish any dutch, pod, fyke or pound net or net of 
like kind in the waters of Pamlico or Tar rivers 
or their tributaries except in the manner, and ia 
the part, and during the time, which such nets 
are by law allowed to be fished, he shall be guilty 
of a misdemeanor, and shall be fined not less 
than fifty dollars nor more than one hundred 
dollars, ana shall be imprisoned in the county 
jail not less than thirty and not more than sixty 
days. (Rev., s. 2428; Code, s. 3417; 1903, c. 52; 
CHS: 2011.) 


§ 113-312. Pamlico and Tar rivers: Lay days.— 
If any person, from the fifteenth day of February 
to the tenth day of May of every year, from 
twelve o’clock meridian of Saturday until sun- 
rise Monday morning of each week, shall fish 
any seine, set net, drift net, or any other net of 
any name or kind whatever, in the waters of 
Pamlico or Tar rivers and tributaries, except 
bow or skim nets, he shall Le guilty of a misde- 
meanor. (Rev., s. 2427; Code, s. 3416; 1883, c. 
Vay peewee ase Ol ee) 


§ 118-318. Pamlico river: Dutch, etc., nets al- 
lowed under regulation. — It shall be lawful to 
fish with dutch, pod, fyke or other pound nets, or 
nets of like kind, in the waters of Pamlico river 
below a line beginning on the southern shore of 
Pamlico river at Maule’s point, and running due 
north to a point on the northern shore of said 
river: Provided, that no dutch, pod, fyke or 
pound net, or other net of like kind, shall extend 
out in said river more than one-fourth of the 
distance across said river from the shore, and 
that none of said dutch, pod, fyke or pound nets 
shall be set, placed down or fished nearer to each 
other than five hundred yards, measuring up and 
down the river; nor shall they be placed, set 
down or fished within five hundred yards of any 
seine beach in actual use for hauling a seine, nor 
within one mile of the mouth of Bath creek: 
Provided, no nets of the kind enumerated in this 
section, or other nets of like kind, shall be placed 
down, set or fished in said rivers between the 
tenth day of May and the first day of July in any 
year. Any person violating the provisions of 
this section shall be guilty of a misdemeanor, 
and shall be fined not less than fifty dollars nor 
more than one hundred dollars, in the discretion 
of the court. (Rev., s. 2429; Code, s. 3417; 1903, 
c. 52; 1909, c. 540, s. 1; 1909, c. 700; C. S. 2013.) 


§ 113-314. Perquimans river: Nets in, regu- 
lated.—If any person shall fish with any seine, or 
set any dutch net or hedge within one mile of a 
straight line commencing at Stephenson’s point 
on the north side of Perquimans river and run- 
ning in a southwesterly direction to the nearest 
point of land on the south side of said river 
known as Belgrade bluff, or shall haul any seine 
or set any dutch net or other kind of net so as 
to extend beyond the middle of said river at any 
part thereof, he shall be guilty of a misdemeanor. 
(Rev.,{s: 22441491898, co 14%; ssid} 2643°C. S.32014:) 
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§ 118-315. Roanoke river: Drift nets in, regu- 
lated.—It is unlawful to fish any drift nets in the 
Roanoke river over twenty yards in length, and 
no net shall drift within three hundred yards of 
another net and no two nets shall drift abreast of 
each other. Any person violating the provisions 
of this section shall be guilty of a misdemeanor 
and fined not less than one hundred dollars or 
imprisoned in the discretion of the court: Pro- 
vided, it shall be lawful on the Roanoke River 
from Halifax to the Power Dam at Roanoke 
Rapids to fish from January ist to June 1st of 
each year with skim nets, dip nets, and fish traps 
with or without wings or hedgings. (1911, c. 163, 
Si ;e208ac¢. 88634 Cr/S. 2015.) 

Editor’s Note.—Public Laws 1933, c. 336, added the pro- 
viso at the end of this section. 

§§ 113-316 to 113-319: 
Laws 1943, c. 582. 


§ 113-320. Trent river: Use of nets regulated. 
If any person shall set any trap, dutch, pound or 
pod net of any description whatever in Trent 
river, or shall at any time extend his set nets 
more than one-third the distance across the 
Trent river from either side, or shall set any net 
nearer to any other net than one hundred yards 
either on the same or on the opposite side of the 
river, or shall fish with seines or set nets of any 
description in Trent river from its mouth to 
upper Tucker bridge, between the hours of 
twelve o’clock noon on Saturday and twelve 
o’clock noon on Monday of each week, or shall set 
or haul a net or seine of any description between 
the town of Trenton and Brown’s mill on said 
river from the sixteenth day of May to the first 
day of August in each year, he shall be guilty of 
a misdemeanor and shall be fined not less than 
five dollars nor more than ten dollars or be im- 
prisoned not less than ten nor more than thirty 
days. (Rev., s. 2455; Code, s. 3397; 1893, c. 447; 
1897, c. 294; C. S. 2020.) 


§ 113-321. Counties on Pamlico sound: Size of 
fish caught or sold.—It is unlawful for any per- 
son to buy, sell, offer for sale, or to have in his 
possession any blue fish, trout or drum under 
eight inches in length, or any mullet under six 
inches in length, or any croakers, spots and hog- 
fish under five inches in length, or sea mullet, 
flounders, mackeral and hickory shad less than 
eight inches long, or butterfish and steerfish less 
than four and one-half inches long, at any time 
during the year. Any person or persons violating 
any of the provisions of this section shall be guilty 
of a misdemeanor, and upon conviction shall be 
fined not less than ten dollars nor more than fifty 
dollars. This section shall only apply to the 
counties of Beaufort, Carteret, Dare, Hyde, and 
Pamlico. (1909, c. 474, ss. 3, 4; 1909, c. 906; C. 
S. 20P1)) 


§ 113-822. Brunswick, New Hanover and Pen- 
der: Size of bars in nets——lIf any person shall use 
in any of the waters of Brunswick. New Hanover 
and Pender counties any nets, seines, set-downs, 
fish traps or any other nets of any description for 
the purpose of taking fish, the bars of the meshes of 
which nets, seines, set-downs, or fish traps shall 
be less than one and one eighth inches in length, 
he shall be guilty of amisdemeanor, (Rev., s. 2470; 
T5gn C. 286° T88te ce. *722UG2 Ss 2022) 


Repealed by Session 
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§ 113-323. Brunswick, Cumberland, New Han- 
over, Sampson, and Harnett: Close season for fish. 
—If any person shall catch or destroy with seines, 
nets, firearms, bows and arrows, or by muddying 
or stirring the waters, or by striking any fish of 
any kind in the waters of Black or South rivers, 
or the waters of Big Coharie, Little Coharie, 
Bear Skin and Big swamps in the counties of 
New Hanover, Sampson, Cumberland and Har- 
nett, and of the waters of Six Runs in the counties 
of New Hanover and Sampson, and of the waters 
of the Cape Fear river in the counties of New 
Hanover and Brunswick, and of the northeast 
branch of the Cape Fear river in the county of 
New Hanover, between the fifteenth days of 
May and August of each year, he shall be guilty 
of a misdemeanor, and fined not to exceed five 
dollars. (Rev., s. 2472; Code, s. 3409: 1889, c. 
414; 1871-2, c. 152; 1879, c. 283; 1881, c. 369; C. S. 
2023.) 

§ 113-324. New Hanover, Onslow, and Pender: 
Purse nets and seines for food fish.—It is unlaw- 
ful for any person, firm, or corporation to catch 
any food fish in a purse seine or purse net in any 
waters within the limits of New Hanover, On- 
slow and Pender counties, extending to the ex- 
treme limits of the state’s jurisdiction in and over 
such waters, making the boundaries of said coun- 
ties to which said waters shall extend to be the 
distance of three nautical miles, measured from 
the outer beach or shores of said counties out into 
the waters of the Atlantic ocean. Any waters 
within a distance of three miles of any beach or 
shore of said counties shall be deemed the waters 
of said counties for the purpose of this section. 
It is unlawful for any person, firm, or corporation 
to purchase, trade for, or deal in, or sell any food 
fish caught as is set.forth above. Any person, 
firm, corporation, partnership, or association who 
knowingly rents, leases or permits to be used 
any purse seine or purse net, rents or leases any 
vessel, boat or steamer upon which is used a 
purse seine or purse net in the catching of food 
fish in the waters of said counties shall be guilty 
of a misdemeanor. Any person who furnishes 
information upon which any person, firm, or cor- 
poration shall be convicted of a violation of any 
of the provisions of this section shall be entitled 
to one-half of the fine imposed therefor. (P. L. 
OD eC lf Pik Gra Sr 024) 


Cross Reference.—See note under § 113-281. 


§ 118-325. Beaufort: Nets regulated in certain 
creeks.—It is unlawful for any person or persons 
to use or fish with any drag nets, purse nets, drop 
nets, fyke nets, thrash nets or any set or gill nets 
longer than thirty yards on top line, in the waters of 
Bath creek, Blount’s creek, Jordan’s creek, Pungo 
creek, Wright’s creek, or their tributaries, in Beau- 
fort county, during the months of March, April, 
May, June and July of each and every year. Any 
person or persons violating the provisions of this 
section shall be guilty of a misdemeanor, and 
upon conviction fined not exceeding fifty dollars 
or imprisoned not more than thirty days for each 
offense. (1909, c. 586; C. S. 2025.) 


§ 113-326. Beaufort: Fishing by residents in 
Bath creek—lIt is lawful for any person or per- 
sons who are resident citizens of Beaufort county 
to fish with any kind of nets, except pound nets 
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or purse nets, in the waters of Bath creek from 
Bath creek bridge to the mouth of said creek. 
(P. L, 1911, c. 547; C. S. 2026.) 


§ 113-327. Beaufort: Certain nets in Blount’s 
creek.—It is unlawful for any person or persons 
to use or fish with any drag net or slash net in the 
waters of Blount’s creek or its tributaries. Any 
person or persons violating the provisions of this 
section shall be guilty of a misdemeanor, and upon 
conviction shall be fined not exceeding fifty dollars 
or imprisoned not exceeding thirty days for each 
oferse.” (bo Le 19116 120s Crom 20e7.) 


§ (113-328. Beaufort: Certain nets in Durham 
and Lee’s creeks.—It is unlawful for any person 
to catch fish with seine, drag nets, purse nets, 
thrash nets or hauling nets of any description in 
the waters of Durham creek, Lee’s creek, or their 
tributaries, in Beaufort county. Any person vio- 
lating this section shall be deemed guilty of a 
misdemeanor, and on conviction shall be fined 
not less than five nor more than ten dollars for 
each and every offense. (1907, c. 439; C. S. 2028.) 


§ 113-329. Beaufort: Certain nets in Nixon’s 
creek.—It is unlawful for any person or persons 
to use or fish with any drag nets, purse nets, or 
pound nets in the waters of Nixon’s creek in 
Beaufort county. Any person or persons violating 
the provisions of this section shall be guilty of a 
misdemeanor, and upon conviction fined not ex- 
ceeding thirty dollars or imprisoned not more 
than twenty days for each offense. (P. L. 1911, 
c. 525; C. S. 2029.) 


§ 113-330. Beaufort: Certain nets in North 
creek.—It is unlawful for any person or persons 
to use or fish with any drag nets, purse nets, drop 
nets or fyke nets in the waters of North creek 
and its tributaries in Beaufort county. Any per- 
son or persons violating the provisions of this 
section shall be guilty of a misdemeanor and fined 
not exceeding fifty dollars or imprisoned not more 
than thirty days for each offense. (1907, c. 629; 
C. S. 2030.) 


§ 113-331. Bladen: Manner of fishing in Brown 
Marsh and Horseshoe swamps.—lIt is unlawful 
for any person to fish with a seine or by muddying 
the water or by means of any lime, dynamite, or 
any other such material or substance in Brown 
Marsh and Horseshoe swamps in Bladen county. 
Any person violating this section shall be guilty 
of a misdemeanor, and upon conviction shall be 
fined not more than fifty dollars or imprisoned 
for thirty days. This section shall apply only to 
Brown Marsh township in Bladen county. (P. L. 
1915, c. 187; C. S. 2081.) 


§ 113-332. Bladen: White lake; hook and line 
only.—It is unlawful to catch, kill, or destroy fish 
in White lake in Bladen county by means of nets, 
traps, by gigging, by shooting, or by any other 
means or methods, except by hook and line: Pro- 
vided, that set hooks, bobs, and trolls shall be con- 
strued as being hooks and fines. Any person 
violating the provisions of this section shall be 
guilty of a misdemeanor, and fined not exceeding 
fifty dollars or imprisoned not exceeding thirty 
Gaver, Ly S908. 0c 095: Cs onan 


§ 113-333. Brunswick: Mullet fishing; purse 
nets.—If any person, firm or corporation shall fish 
for and catch any mullets with any purse seine or 
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purse net in the waters within the limits of Bruns- 
wick county, extending to the extreme limits of 
the state’s jurisdiction in and over said waters— 
and for the purpose of this section, any portion 
of any water within a distance of three nautical 
miles from the outer shores of said county shall be 
deemed the waters of said county—or if the master 
or any employee on any steamboat engaged in 
fishing for menhaden or fatbacks shall discharge 
from said boat fish offal, blood or slime within a 
distance of one-half of a mile of any established 
mullet fishery on the Brunswick county coast be- 
tween the first of August and the thirty-first of 
December of each year, he shall be guilty of a 
misdemeanor, and upon conviction shall be fined 
or imprisoned at the discretion of the court. For 
the purposes of this section an established fishery 
is declared to be that point on the beach occupied 
by the surfboat and seine in regular use. (Rev., 
s. 2481; 1905, c. 748; C. S. 2033.) 


§ 113-334. Brunswick: Nonresidents must have 
license. — It is unlawful for any nonresident of 
this state to engage in the business of gathering 
oysters, clams and terrapins for gain, or for mar- 
ket, within the limits of Brunswick county with- 
out first obtaining from the county commission- 
ers of said county a license to carry on such 
business, which license may be granted by the 
county commissioners of said county upon pay- 
ing to the treasurer of said county, to be used for 
county purposes, the sum of fifty dollars for 
each nonresident engaged in such business, and 
twenty-five dollars for each nonresident hand 
employed: Provided, that such license so granted 
shall be for one year and shall expire on the first 
day of October of each year. Any person or per- 
sons violating the provisions of this section shall be 
guilty of a misdemeanor. (1907, c. 68; C. S. 2034.) 


§ 113-335. Carteret: Cedar Island township; 
hauling nets with power.—It is unlawful for any 
person or persons, firm or corporation to pull any 
haul net within the waters of Cedar Island town- 
ship, Carteret county, with steam, gasoline or any 
other motor power. Any person or persons, firm 
or corporation violating the provisions of this 
section shall be guilty of a misdemeanor, and be 
fined or imprisoned, or both, in the discretion of 
the court. +(1915;.c:' 281: +E. Si 2038.) 


§ 113-336. Carteret: Use of dutch nets.—If any 
person shall use or cause to be used any dutch 
net, pound net or other stationary trap, net or 
seine of similar description, by whatever name 
known, in the waters of Carteret county for the 
purpose of taking fish therefrom, he shall for 
each day’s use thereof forfeit and pay the sum of 
fifty dollars. The penalties herein created shall 
be recovered by a warrant before any justice of 
the peace in the county of Carteret, and shall 
be applied to the use of the public schools of said 
county; and such offender, in addition to the 
penalties contained in this section, shall be 
guilty of a misdemeanor, and fined not less than 
one hundred dollars nor more than five hundred 
dollars, or imprisoned in the county jail not less 
than six months nor more than twelve months: 
Provided, this section shall not apply to the 
ordinary set nets heretofore in use in the waters 
of said county. (Rev., s. 2435; Code, s. 3420; 
1883, c. 199; C. S. 2036.) 
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§ 113-337. Carteret: Size of seine mesh—lIf any 
person shall catch mullets in the waters of 
Carteret county with a seine or net having a 
mesh of less than one and one-eighth inch, he 
shall be guilty of a misdemeanor and fined not 
more than fifty dollars or imprisoned not more 
thanetaincywadays a (Revs s30l4345 1895.5 Cas 205 
1903, c. 508; C. S. 2037.) 


§ 118-338. Carteret: Length of nets.—It is un- 
lawful for any person, firm, corporation, or syn- 
dicate, to fish any net or seine in the waters of 
the state of North Carolina within the boundaries 
of Carteret county more than two hundred and 
seventy-five yards in length: Provided, this length 
shall not apply to purse seines used for the pur- 
pose of catching menhaden (fatbacks) only. Anv 
person, firm, corporation, or syndicate violating 
this section shall be guilty of a misdemeanor, and 
upon conviction shall be fined not more than fifty 
dollars or be imprisoned not more than thirty 
days, in the discretion of the court. Each day 
said nets or seines are fished shall constitute a 
separate offense under this section. (1911, c. 130, 
s. 1; C. S. 2038.) 


§ 113-339. Carteret: Joining nets together.— 
When a condition ariscs that a crew of fisher- 
men find it advantageous to join two or three 
nets together for the purpose of temporary fish- 
ing, it shall be lawful under this section to do 
so under the following rules and_ regulations, 
namely: Provided: (a) The total length of 
nets joined together shall not exceed eight hun- 
dred and twenty-five yards. (b) That not more 
than one of the nets, whose length shall not ex- 
ceed two hundred and seventy-five yards, as 
provided in the preceding section, shall be 
owned by any one person, firm, corporation, or 
syndicate thus fishing. (c) That not less than 
two men shall be permitted to fish with each 
net thus joined together. (d) That no position 
or haul shall be held by anchoring boat (except 
when occupied by men fishing same), buoys, 
stakes, or any other device. (e) That no seines 
or nets shall be hauled by capstans. (f) That 
no nets of smaller mesh than 13% inch bar or 26/8 
inch stretched measure shall be joined together 
for the purpose of fishing under this section. (g) 
That each net thus joined shall have two staffs. 
Any person violating any of the provisions of 
this section shall be guilty of a misdemeanor, 
and upon conviction shall be fined not less 
than two hundred dollars or imprisoned not less 
than six months. 

This section applies only to the waters of the 
state within the boundaries of Carteret county, 
and within such waters it does not authorize the 
fishing of nets joined as specified at any station- 
ary fishery, or where the said waters are of less 
width than one and one-fourth miles. (1911, c. 
Psat gare) C952 2039,) 


§ 113-340. Carteret: Obstructions to fish pro- 
hibited—If any person shall obstruct any navi- 
gable water or passageway for fish in Carteret 
county by placing bushes, posts or any stationary 
material or fixtures in such a manner as to pre- 
vent the free passage of fish, he shall be guilty 
of a misdemeanor and fined not less than one 
hundred dollars. Nothing in this section shall 
be construed to prohibit any person from using 
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a lawful net or seine in any way or manner ex- 
cept as a stop net or seine. This section shall 
not apply to any net that the fish can pass 
freely by one end. (Rev., s. 2436; 1903, c. 520; 
C. S. 2040.) 


§ 113-341. Carteret: Pound nets in Neuse river. 
—It is lawful to fish pound nets from January 
first to May fifteenth of each year within the 
waters of that portion of Carteret county with a 
line beginning at the northwest point of outward 
Swan island, running a due north course; from 
such line running up the Neuse river to the spar 
buoy at the entrance of Adams creek: Provided, 
that not more than five nets shall be set in any one 
stand: Provided further, that not more than 
one-fourth of the river in width shall be used for 
the purpose of fishing under this section. Any 
person, firm, corporation, or syndicate fishing 
with pound nets in the waters of Carteret county 
at any other time except as prescribed in this 
section shall be guilty of a misdemeanor, and upon 
conviction shall be fined not less than two hun- 
dred dollars or imprisoned not less than six 
months, in the discretion of the court. It is ex- 
pressly enacted that every day such fishing is 
done in violation of this section shall constitute a 
separate offense. (1911, c. 128; C. S. 2041.) 


§ 113-342. Carteret: Purse nets for mullet pro- 
hibited.—If any person shall fish for or catch 
any mullets with any purse seine or purse net in 
any waters within the limits of Carteret county, 
extending to the extreme limits of the state’s 
jurisdiction in and over such waters, he shall be 
guilty of a misdemeanor and be fined not less 
than five hundred dollars or imprisoned not less 
than one year. For the purposes of this sec- 
tion the following boundaries are hereby de- 
clared to be the boundaries to which the waters 
of said county extend, to wit: A distance of three 
nautical miles, measured from the outer beach or 
shores of Carteret county out and into the wa- 
ters of the Atlantic ocean; and any portions of 
any water within a distance of three miles from 
said waters of the Atlantic ocean to any beach or 
shore of said county shall be deemed the waters 
of said county for the purposes of this section. 
(CRevyen sace4e7e 1903, C5839 1905," cc. 274, 5085 
C. S. 2042.) 


§ 113-348. Carteret and Onslow: Purse nets 
prohibited for food fish—It is unlawful for any 
person, firm or corporation to catch any food 
fish in a purse seine or purse net in any waters 
within the limits of Carteret and Onslow 
counties extending to the extreme limits of the 
state’s jurisdiction in and over such waters, mak- 
ing the boundaries of said county to which said 
waters shall extend to be the distance of three 
nautical miles, measured from the outer beach 
or shores of Carteret and Onslow counties out 
into the waters of the Atlantic ocean. Any wat- 
ers within a distance of three miles of any beach 
or shore of said. counties shall be deemed the 
waters of said county for the purposes of this sec- 
tion. It is unlawful for any person, firm or cor- 
poration to purchase, buy, or trade for, or deal in, 
or sell any food fish caught as is set forth in this 
section. Any person, firm or corporation violat- 
ing any provision of this section shall be deemed 
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guilty of a misdemeanor, and shall be fined not 
less than three hundred dollars nor more than 
five hundred dollars, or imprisoned, in the dis- 
cretion of the court. Any person who shall 
furnish information upon which any person, firm 
or corporation shall be convicted of a violation 
of any of the provisions of this section shall be en- 
titled to one-half of the fine imposed therefor. 
(1907, c. 857; 1911, cc. 126, 204; C. S. 2043.) 


Cross Reference.—See note under § 113-281. 


§ 113-344. Chatham: Fishways in Haw river. 
—All persons maintaining dams across Haw 
river in the county of Chatham shall, upon 
thirty days’ notice from the board of commis- 
sioners of said county, establish fishways in said 
dams; and if said fishways shall not be made 
within three months from the service of the no- 
tice, said persons so offending shall be guilty of 
a misdemeanor, and fined at the discretion of 
the court. (Rev., s. 2476; Code, s. 3402; 1881, 
Coro4S.essael, 250 Geo s0445) 


§ 113-345. Clay: Fishing regulated.—It is un- 
lawful for any person or persons to fish the wat- 
ers of Clay county in any other manner than 
hook and line. 
be guilty of a misdemeanor and fined not less 
than twenty-five dollars, or imprisoned not less 
than thirty days.. (P. LL. 1919, c. 407; C. S. 2045.) 


§ 113-346. Columbus: Traps and nets in Porter 
swamp.—It is unlawful for any person or per- 
sons to set any fish traps or nets in the waters of 
Porter swamp in Columbus county in such man- 
ner as to prevent the free passage of fish. Any 
person violating the provisions of this section 
shall be guilty of a misdemeanor and shall be 
fined not less than ten dollars nor more than 
twenty-five dollars, or imprisoned not less than 
ten days nor more than thirty days for each of- 
fense. (P. L,. 1911, c. 748; C. S. 2047.) 


§ 118-347. Currituck county: Fishing in Atlan- 
tic township.—It is unlawful for any person or 
persons to catch fish with seine or set net, or nets 
of any kind, in the waters of Atlantic township 
between the fifteenth day of April and the twen- 
tieth day of October in each year, within the fol- 
lowing boundaries in said township: Beginning 
at a cedar stump standing on the beach north of 
Caffie’s inlet life-saving station and extending a 
west course five hundred yards from the shore; 
thence paralleling the shore a southerly course to 
the Dare county line. It is unlawful to set any 
pound or dutch nets in the waters of said town- 
ship. Nothing herein shall prevent the catching 
or selling of twenty-five pounds of fish on any one 
day for home consumption; nor prevent the catch- 
ing of eels, mullets and herrings at any time dur- 
ing each year; nor prohibit fishing at night. Any 
person violating the provisions of this section or 
any part thereof shall be guilty of a misdemeanor 
for each and every offense, and upon conviction 
shall be fined not more than fifty dollars nor less 
than twenty dollars or imprisoned not more than 
thirty days. (1909, c. 619; C. S. 2048.) 


§ 113-348. Currituck county: Dutch nets in 
Currituck sound.—If any firm, company or cor- 
poration shall operate or cause to be operated in 
the waters of Currituck county, or be interested in 
any manner whatsoever in more than six pound 
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or dutch nets, or use more than one hundred yards 
of hedging to a net, or set a stand of such nets 
exceeding eight hundred yards in length from land 
to the extreme outward end; or if any person 
shall set any pound or dutch nets to the east of 
the center of Currituck sound, except that part 
from the west point of Mackey’s island north of 
the Virginia line; or if any person shall leave any 
landing or anchorage before sunrise for the pur- 
pose of fishing in Currituck sound or tributaries, 
or shall continue to fish after dark, he shall be 
guilty of a misdemeanor and be fined not less 
than twenty-five nor more than fifty dol- 
lars. This section shall not prohibit fishing 
after dark in ‘that part of said sound west 
of a line beginning at the north point of Bell’s 
island, thence north not more than one thousand 
yards from the mainland to the mouth or en- 
trance of Tull’s creek, nor night fishing between 
the thirty-first day of March and the twentieth 
day of October five hundred yards from the shore 
from Martin’s point to Kitty Hawk bay. (Rev., 
s. 2430; 1905, c. 278, ss. 3-7; C. S. 2049.) 


§ 118-349. Currituck county: Shipping or sell- 
ing fish.—If any person shall catch or capture any 
fish with nets or other appliances in the waters of 
Currituck county between the fifteenth day of 
April and the twentieth day of October of each 
year, or shall sell or ship out of the county or 
state any fresh fish between said dates; or if any 
person shall be found with more than twenty-five 
pounds of freshwater fish in his possession be- 
tween the thirty-first day of March and the twen- 
tieth day of October of each year, herrings, mul- 
lets, shad and eels excepted; or if any person 
shall in said county catch eels for market between 
the thirtieth day of April and the twentieth day 
of September following in each year, he shall be 
guilty of a misdemeanor and be fined not more 
than fifty dollars and not less than twenty-five 
dollars. Any citizen may catch not to exceed 
twenty-five pounds at any time for home con- 
sumption, and sell or give not more than ten 
pounds to any one person in one day. (Rev., s. 
2431; 1905, c. 273, s. 1; 1907, c. 520; C. S. 2050.) 


§ 113-350. Currituck county: Right of search. 
—If any constable, game warden or justice of the 
peace of Currituck county shall be informed, or 
have cause to suspect, that either of the two pre- 
ceding sections is being violated, he is hereby 
authorized and empowered to examine the con- 
tents of any fishing boat, or packages in trans- 
it, and any person or common carrier refusing 
to exhibit the contents of any fishing boat 
or package to such officer shall be guilty of a 
misdemeanor, and shall be fined not less than 
twenty-five and not more than fifty dollars. (Rev., 
S, 9482: 1908,.c, 2730 'ss..2, Ts Cre, 2ObI) 


§ 118-351. Dare: Dutch and pound nets pro- 
hibited.—It is unlawful for any person, firm or 
corporation to set any dutch or pound net within 
the space or area of water bounded and described 
as follows: Beginning at Hollowell’s wharf, at 
Nag’s Head, and running thence a due west 
course to the channel in Roanoke sound; thence 
northwest to the Currituck county line; thence 
with said Currituck county line to the shore. 

Any person violating this section shall be guilty 
of a misdemeanor and upon conviction shall be 
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fined fifty dollars or imprisoned thirty days in 
the discretion of the court. (1913, c. 113; C. S. 
2052.) 


§ 113-352. Dare: Fishing in Kitty Hawk bay 
regulated.—If any person shall take, catch or cap- 
ture any fish with nets or other appliances in that 
part of the waters of Kitty Hawk bay and its 
tributaries lying in Dare county, between the thir- 
tieth day of April and the fifteenth day of Octo- 
ber of each year, or shall sell or ship out of the 
county any chub or perch between said dates, he 
shall be guilty of a misdemeanor and fined not 
more than fifty dollars or imprisoned not more 
than thirty days. Nothing in this section shall 
prevent any citizen from catching fish at any time 
for home consumption. (Rev., s. 2484; 1905, c. 
BGa70 Gna 2053.) 


§ 113-353. Greene: Size of mesh; fishing on an- 
other’s land.—It is unlawful for any person or 
persons to fish with or set any nets with less 
meshes than one and one-fourth inches square. 
No person or persons shall fish with nets of any 
kind on another person’s land without first get- 
ting permission from the owner of the lands to 
do so, except in navigable streams, as rivers or 
large creeks. Any person or persons violating 
this section shall be guilty of a misdemeanor and 
upon conviction thereof shall pay a fine of not 
less than five dollars nor more than twenty dol- 
lars for each offense. This section shall apply to 
Greene county only. (P. L. 1915, c. 494; C. S. 
2054.) 


§ 113-354. Hertford and Northampton: Fish in 
Potecasi creek protected.—It is unlawful for any 
person to use, set or in any manner to fish with 
any fish trap, fyke net, seine or drag net in the 
waters of Potecasi creek, in Hertford and North- 
ampton counties, from its mouth to the Creeks- 
ville mill, in Northampton county. Any person 
violating this section shall be guilty of a misdemea- 
nor, and upon conviction thereof shall be fined not 
more than fifty dollars or imprisoned not more 
than thirty days. (1909, c. 662; C. S. 2055.) 


§ 118-355. Hyde: Pound and dutch nets pro- 
hibited.—It is unlawful for any person to set or 
use any pound or dutch net south of the dividing 
line between Dare and Hyde counties on the west 
side of Pamlico sound along the shores of Hyde 
county, more than two thousand yards from a line 
drawn from point to point along said shore. Any 
person violating this section shall be deemed 
guilty of a misdemeanor and upon conviction shall 
remove said nets at once: Provided, thet any per- 
son failing to remove said nets after conviction 
shall be subject to a fine of not less than ten 
nor more than fifty dollars. (1915, c. 59; C. S. 
2056.) 


§ 113-356. Hyde: Drag nets prohibited in Rose 
bay.—It is unlawful for any person to use or take 
fish from the waters of Rose bay, or any of its trib- 
utaries, in Hyde county, with drag nets or drop 
nets. Any person violating this section shall 
be guilty of a misdemeanor and fined not less 
than twenty-five dollars nor more than fifty dol- 
Hite; (P. 1. Ex. Sess? 1918, c. 26450 P20791915; c. 
349; C. S. 2057.) 


§ 113-357. Hyde: Drag nets prohibited in 
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Slade’s river and Fortescue creek—The name of 
Slade’s creek in Hyde county is hereby changed 
to Slade’s river, and by such name the said water- 
course shall in future be designated in all official 
maps, records, laws and other official documents 
authorized by the state of North Carolina. Fish- 
ing with drag nets is prohibited in said river and 
tributaries and in the waters of Fortescue’s creek, 
in said county. Any violation of the provisions of 
this section relating to the manner of fishing shall 
be a misdemeanor, and shall be punished by a fine 
of not exceeding fifty dollars or imprisonment 
not exceeding thirty days, in the discretion of the 
court. (1909, c. 520; C. S. 2058.) 


§ 118-358. Hyde: Slade’s river; nets in.—The 
mouth of Slade’s river in Hyde county is hereby 
fixed and located by running a straight line from 
Aquillas point on Pungo river to Sandy point on 
said Pungo river. It is unlawful for any person, 
firm or corporation to set, fish, or use any kind of 
net except stake gill nets on the east of said line. 
Any one violating the provisions of this section 
shall be guilty of a misdemeanor, and upon con- 
viction shall be fined not less than twenty-five 
dollars nor more than fifty dollars, or imprisoned 
not more than thirty days, in the discretion of the 
Court. | (19m ca592-C.S. .2059,) 


§ 113-359. New Hanover: Nets in Masonboro 
and Myrtle Grove sounds. — If any person shall 
use any fyke nets or set down seines, or place 
any fish trap for the purpose of catching fish in 
the waters of Masonboro and Myrtle Grove 
sounds in New MHanover county, he shall be 
guilty of a misdemeanor, and fined not more 
than fifty dollars or imprisoned not more than 
twenty days. (Rev., s. 2425; Code, s. 3421; 1883, 
c. 288, ss. 1, 2; C. S. 2061.) 


§ 113-360. New Hanover: Seines in Atlantic 
ocean.—It is unlawful for any person, firm or 
corporation to fish with seines, purse, pod or 
pound nets, or with any kind of nets, except cast 
nets, in the waters of the Atlantic ocean in New 
Hanover county within the following limits: 

Beginning at a point on the beach on the north 
side of the mouth of Moore’s inlet and extending 
southwardly along the strand of the Atlantic 
ocean to a point on the north of the mouth of 
Masonboro inlet, and extending one mile out 
from the shore line. The above shall not apply 
to the use of set nets between the first day of 
November and the first day of May next following. 
Any person violating this section shall be guilty 
of a misdemeanor, and upon conviction thereof 
shall be fined not more than one hundred dollars 
and imprisoned not more than sixty days. (1915, 
CeO GaSe 20625) 


§ 113-361. Onslow: Obstructions in Cypress 
swamp and Haws run.—It is unlawful for any 
person, firm or corporation to fell any trees in 
or in any way obstruct the natural flow of the 
waters of Cypress swamp and Haws run in On- 
slow county. Any person, firm or corporation 
violating this section shall be guilty of a mis- 
demeanor, and upon conviction shall be fined not 
more than fifty dollars or imprisoned not more 
than thirty days. (1907, c. 772; C. S. 2063.) 


§ 113-362. Onslow: Stop nets prohibited.—It is 
unlawful for any person, firm or corporation to 
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set, place, fix, establish or operate any stop net 
that will prevent or interrupt the passage of any 
fish in the water of any creek or sound in Onslow 
county, between New river and the Carteret 
county line in said county. Any person, firm or 
corporation violating the provisions of this sec- 
tion shall be guilty of a misdemeanor, and on 
conviction shall be fined not more than fifty 
dollars or imprisoned not more than thirty days. 
C1915 >%er 1333 "C.F S)9 20642) 


§ 113-363. Onslow: Nets and seines in ocean 
regulated.—It is unlawful for any person, firm 
or corporation to set any net or seine on the 
coast of Onslow county for a longer time than 
one hcur at any one time. Any person violating 
this provision shall, upon conviction, be fined 
not less than one hundred dollars or imprisoned 
not less than three months. One-half of said 
fine shall go to the party or parties reporting 
such offenses and furnishing sufficient evidence to 
convict. In the event any offender shall be un- 
able to pay fine, his boats, nets and other fish- 
ing paraphernalia shall be forfeited and sold to 
the highest bidder for cash at courthouse door 
after twenty days notice, and proceeds of said 
sale be applied to cost and fine and any surplus 
paid to the defendant: Provided, however, this 
section shall not tend to convict any party who 
shall catch more fish than can be taken up in 
one’ hour. (1915, c, 184%,C. a8. +2065.) 


Cross Reference.—See note under § 113-281. 


§ 113-364. Onslow: Seines and nets in New 
river.—It is unlawful for any person, firm, cor- 
poration or association to catch fish with haul 
seine, purse net, or drop net in the waters of 
New river in the main channel between Hatche’s 
Rock and New River inlet, or within one-half 
mile of said inlet in the Atlantic ocean. Any 
pezson, firm, corporation or association violat- 
ing this section shall be guilty of a misdemeanor, 
and upon conviction shall be fined not less than 
two hundred dollars nor more than five hun- 
dred dollars, or imprisoned, in the discretion of 
the court; fifty dollars of said fine to be paid toe 
the person or persons furnishing evidence sufh- 
cient to, convict. CP: 7. 1913) cee7073, C25; 20665) 


§ 113-365. Onslow County: Ban on use of 
haul nets and seines in New River.—lIt shall be 
unlawful to haul or drag seines or nets of any 
size, length or description by any means whatso- 
ever within the waters of New River and its trib- 
utaries in Onslow County: Provided, that this 
section shall not be construed to prevent the 
transportation of seines or nets by boat: Pro- 
vided further, that this section shall not apply to 
shrimp seines not over one hundred and fifty 
yards in length operated exclusively by hand and 
for the purpose of catching shrimp only as pro- 
vided by law or regulation on April 10, 1933. 

Any person violating the provisions of this 
section shall be guilty of a misdemeanor and 
upon conviction shall be fined or imprisoned in 
the discretion of the court. (1933, c. 253.) 


§ 113-366. Pamlico county: Use of nets regu- 
lated.—If any person shall set or fish any dutch 
or pound nets in the waters of Pamlico county, 
or shall use any seine or drag net in the waters 
of said county, including the north side of 


CH. 113. CONSERVATION AND DEVELOPMENT 


§ 113-372 


Neuse river from the mouth of the river to the 
mouth of upper Broad creek, from the first day 
of May to the first day of January next ensuing, 
or. shall at any time catch fish with a seine or drag 
net along the shores of said county on any day 
of the week except Monday, Wednesday and 
Friday, he shall be guilty of a misdemeanor and 
be fined not more than fifty dollars or imprisoned 
not more than thirty days. (Rev., s. 2452; 1885, 
C4198: 1889, 1c 44°20 899000, 334°,C 1S e20674) 


§ 113-367. Pamlico county: Nets in Dawson’s 
creek.—It is unlawful for any person to fish with 
drag or haul net of any description in the waters 
of Dawson’s creek, in Pamlico county. Any 
person violating this section shall be deemed 
guilty of a misdemeanor, and fined or impris- 
oned, at the discretion of the court. (P. L. 1911, 
c. 470; C. S. 2068.) 


§ 113-368. Pamlico county: Drag nets prohib- 
ited in certain streams.—It is unlawful for any 
person to haul or use any drag net in the waters 
of Vandemere creek and its tributaries, Smith’s 
creek, Chappel’s creek and its tributaries, Trent 
creek and its tributaries, and Bay river and its 
tributaries, from the mouth of Trent creek to the 
head of both its northwest and southwest prongs, 
for the purpose of catching or taking fish from 
said waters. Any person violating this section 
shall be guilty of a misdemeanor and shall be 
fined not less than five dollars nor more than 
ten dollars or imprisoned not less than five days 
nor more than ten days for each and every of- 
fense. (1909, c. 692; C. S. 2069.) 


§ 113-369. Pasquotank county: Pound or fyke 
nets in Pasquotank river.—It is unlawful for any 
person, firm or corporation to fish in Pasquo- 
tank river above Stinking Gut on either side of 
said river with pound or fyke nets, or any other 
kind of net with mudge or leads: Provided, this 
section shall not be construed to prohibit fishing 
in said territory with gill nets. Any person, firm or 
corporation violating this section shall be guilty 
of a misdemeanor, and upon conviction shall be 
fined not to exceed fifty dollars or imprisoned not 
to exceed thirty days, in the discretion of the court. 
(P. L. 1913, c. 752, s. 6; CG. S. 2070.) 


§ 113-370. Pasquotank county: Nets in Hatley 
creek.—If any person shall haul or fish with a 
drag net, or set a pound net in Big Hatley creek, 
or Little Hatley creek, within two hundred yards 
of the mouth of either of said creeks, he shall be 
guilty of a misdemeanor and be fined not exceed- 
ing fifty dollars or imprisoned not exceeding 
thirty days. (Rev., s. 2442; 1895, c. 389; 1903, c.° 
497: 1911, c. 127; C. S. 2071.) 


§ 113-371. Pasquotank and Perquimans: Gill 
nets allowed.—It is lawful for fishermen fishing 
in the Albemarle sound lying opposite to Per- 
quimans and Pasquotank counties, and its tribu- 
taries lying and being in said counties, to set 
gill nets as near as one hundred and fifty yards 
of any pound or dutch nets fished in said waters: 
Provided, that any net shall not be set beyond 
the line now prohibited in said waters. (1911, 
c. 138; C. S. 2072.) 


§ 118-372. Robeson: Fishing in Lumber river. 
—It is unlawful for any person to fish with 
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seine, nets, traps, gigging, or by muddying, 
striking or dynamiting, in Lumber river or the 
other rivers, creeks, lakes or ponds in Robeson 
county: Provided, that this does not apply to 
persons fishing on their own premises. Any 
person violating this section shall be guilty of a 
misdemeanor and on conviction shall be fined 
not more than fifty dollars nor less than ten dol- 
lars, one-half to go to the informant, or im- 
prisoned not more than thirty days nor less than 
ten days in jail, with privilege to county com- 
missioners of Robeson county, or adjacent county, 
toy Iebkae. fovehe, (1B? Ie, AMS atN eh “BPE Tee Ile 1Dete, “SYERG: 
1913, c. 272: C. S. 2073.) 


§ 113-3738. Robeson: Nets and traps; close 
season; limit catch.—It is unlawful for any per- 
son to set any trap or net for the purpose of 
catching fish in Lumber river or any of its tribu- 
taries in Robeson county between the first day 
of April and the first day of September in any 
year. It is unlawful at all times for any person 
to catch or take more than twelve of the fish 
known as “red breasts” and trout from Lumber 
river or any of its tributaries in Robeson 
county, in any one day, whether said fish be 
caught with hook and line, net, trap or in any 
other manner. Any person violating the pro- 
visions of this section shall be guilty of a mis- 
demeanor and upon conviction shall be fined or 
imprisoned in the discretion of the court. (P. 
Peto ficses 7037 Gia, 2074.) 


§ 113-374. Sampson: Fishing regulated.-—It is 
unlawful for any person to fish in any of the 
rivers, creeks,- or other streams of Sampson 
county by means of lime, dynamite, pod nets, bag 
nets, traps, or by any means or contrivance where- 
by the free passage of fish is obstructed. Any per- 
son violating this section shall be guilty of a 
misdemeanor, and upon conviction shall be fined 


exceeding thirty days. 
Lea ACE Rig Ose) 


§ 113-375. Tyrrell: Alligator river and Frying 
Pan creek; nets in.—If any person shall fish any 
pound net, gill net, seine or nets of any kind in 
Alligator river within one mile of the mouth of 
Frying Pan creek in Tyrell county, or shall set 
any weir or fish net of any kind or any other ob- 
struction that prevents the passage of fish in 
said creek from its mouth to Jarmin’s point, at 
the two pines and low cypress, he shall be guilty 
of a misdemeanor. If any person shall set any 
pound net or dutch net in Alligator river within 
one-half mile of the mouth of Frying Pan creek 
in Tyrrell county, or in Frying Pan creek with- 
in three miles of where it enters into Alligator 
river, he shall be guilty of amisdemeanor 
and shall be fined fifty dollars or imprisoned 
thirty days, or both, at the discretion of the 
court. (Rev., ss. 2447, 2449; 1889, c. 105; 1899, 
c. 465; 1905, c. 282; C. S. 2076.) 


§ 113-376. Wayne: Nets and traps in Neuse 
and Little rivers —The citizens of Wayne county 
are hereby permitted to put in fish traps and gill 
stick nets in Neuse and Little rivers, within the 
limits of Wayne county. (P. L. 1911, c. 465; C. 
S. 2077.) 


§ 118-377. Taking shad prohibited in certain 
area.—It shall be unlawful for any person, firm or 
corporation to take shad fish from the. waters of 
the Atlantic Ocean anywhere within five miles of 
the Cape Fear river bar. Any person, firm or 
corporation violating any of the provisions of this 
section shall be guilty of a misdemeanor and, upon 
conviction thereof, for the first offense shall be 
fined not less than one hundred dollars or impris- 
oned not less than sixty days; for the second of- 
fense shall be fined not less than five hundred 
dollars or imprisoned not less than four months, 
for each and every offense. (1935, c. 137.) 


(P. L. 1915, c. 464, ss, 
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Art. 1. Attorney General. 


§ 114-1. Creation of department of justice un- 
der supervision of attorney general.— There is 
hereby created a department of justice which shal! 
be under the supervision and direction of the at- 
torney general, as authorized by article III, sec- 
tion eighteen, of the constitution of North Caro- 
dinayen(1939 ecw al5 sees) 


Editor’s Note.—For comment on this enactment, 
N. Gy Law Rev: 375: 


§ 114-2, Duties.—It shall be the duty of the at- 
torney general— 

1. To defend all actions in the supreme court in 
which the state shall be interested, or is a party; 
and also when requested by the governor or ei- 
ther branch of the general assembly to appear for 
the state in any other court or tribunal in any 
cause or matter, civil or criminal, in which the 
state may be a party or interested. 

2. At the request of the governor, secretary of 
state, treasurer, auditor, utilities commission, 
commissioner of banks, insurance commissioner 
or superintendent of public instruction, he shall 
prosecute and defend all suits relating to matters 
connected with their departments. 

3. To represent all state institutions, including 
the state’s prison, whenever requested so to do by 
the official head of any such institution. 

4. To consult with and advise the solicitors, 
when requested by them, in all matters pertaining 
to the duties of their office. 

5. To give, when required, his opinion upon all 
questions of law submitted to him by the general 
assembly, or by either branch thereof, or by the 
governor, auditor, treasurer, or any other state 
officer. 

6. To pay all moneys received for debts due or 
penalties to the state immediately after the receipt 
thereof into the treasury. 

7. To compare the warrants drawn by the audi- 
tor on the state treasury with the laws under 
which they purport to be drawn. (Rev.; s. 5380; 
Code, s. 3363; 1868-9, c. 270, s. 82; 1871-2, c. 112, 
Saree e893; Ces t9ee190L C44 LOB IG? 4a, 1S. ols 
1033,.0.0184 60 8201041; co 07 -9GRS, 7694) 

Cross References.—As to proceedings against corpora- 
tions when reports filed by corporation commission, see § 
62-63; as to actions by the attorney-general, see § 1-515; 
as to duty to bring actions for failure of charitable trust 
to file account, see § 36-20; as to duty to appear in con- 
tempt cases, see § 15-3; as to duty in prosecuting violations 
of laws governing monopolies and trusts, see § 75-13; as to 
investigating violations of certain local government acts 
and duties connected therewith, see §§ 159-40, 159-41. 

Opinions Advisory Only.—An opinion of the attorney-gen- 
eral, given in the performance of his statutory duty un- 
der subsection 5 is advisory only. Lawrence v. Shaw, 210 
NetG2 S52, 186 Se B. o04. 

§ 114-8. To devote whole time to duties. — The 
attorney general shall devote his whole time to 
the duties of the office and shall not engage in the 
private practice of law. (1929, c. 1, s. 1.) 


§ 114-4. Assistants; compensation; assignments. 
—The attorney general shall be allowed to appoint 
three assistant attorneys general, and each of such 
assistant attorneys general shall receive a salary 
to be fixed by the director of the budget. One as- 
sistant attorney general shall be assigned to the 
state department of revenue, and the salary of the 
assistant attorney general so assigned shall be 
paid by the state department of revenue. The 


see 17 
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other assistant attorneys general shall perform 
such duties as may be assigned by the attorney 
general: Provided, however, the provisions of 
this section shall not be construed as preventing 
the attorney general from assigning additionai 
duties to the assistant attorney general assigned 
to the state department of revenue. (1925, c. 207, 
Se gle ae Bh eosisvie)) 


Editor’s Note.—The 1937 amendment repealed the former 
section and inserted the above in lieu thereof. 


§ 114-5. Additional clerical help.—The attor- 
ney general shall be allowed such additional cleri- 
cal help as shall be necessary; the amount of such 
help and the salary therefor shall be fixed by the 
Budget Bureau and the attorney general. (1925, 
Cae OVS 


§ 114-6. Duties of attorney general as to civil 
litigation.—_The attorney general shal] continue to 
perform all duties now required of his office by 
law and to exercise the duties now prescribed by 
law as to civil litigation affecting the state, or any 
agency or department thereof, and shall assign to 
the members of the staff all duties to be per- 
formed in connection with criminal prosecutions 
and civil litigation authorized by this article or by 
existing laws. (1939, c. 315, ss. 7, 8.) 


§ 114-7. Salary of attorney general.—The attor- 
ney general shall receive an annual salary of seven 
thousand five hundred dollars, payable monthly. 
CREPE tently Ss BL) 


Cross References.—As to salary of assistants, see § 114-4; 
as to additional clerical help, see § 114-5. 


§ 114-8. Fees of attorney general.—In all ap- 
peals to the supreme court of persons convicted of 
criminal offenses, a fee of ten dollars against each 
person who shall not reverse the judgment shali 
be allowed the attorney general, to be taxed 
among the costs of that court. The attorney gen- 
eral shall pay these fees into the state treasury. 
(Rev., s. 2747; Code, s. 3737; 1873-4, c. 170; 1907, 
C..994, 12 CS e871) 


Cross Reference.—As to fees of state officers, disposition 
and accounting, see § 138-3. 


Art. 2. Division of Legislative Drafting and 
Codification of Statutes. 


§ 114-9. Creation of division; powers and duties. 
—The attorney general shall set up in the depart- 
ment of justice a division to be designated as the 
division of legislative drafting and codification of 
statutes. There shall be assigned to this division 
by the attorney general duties as follows: 

(a) To prepare bills to be presented to the gen- 
eral assembly at the request of the governor, and 
the officials of the state and departments thereof, 
and members of the general assembly, and to ad- 
vise with said officials in connection therewith, 
and to advise with and assist counties, cities, and 
towns in the drafting of legislation to be submitted 
to the general assembly. 

(b) To supervise the recodification of all the 
statute law of North Carolina and supervise the 
keeping of such recodifications current by includ- 
ing therein all laws hereafter enacted by supple- 
ments thereto issued periodically, all of which 
recodifications and supplements shall be ap- 
propriately annotated. 

(c) In order that the laws of North Carolina, 
as set out in the General Statutes of North Caro- 
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lina, may be made and kept as simple, as clear, as 
concise and as complete as possible, and in order 
that the amount of construction and interpretation 
of the statutes required of the courts may be re- 
duced to a minimum, it shall also be the duty of 
the division of legislative drafting and codification 
of statutes to establish and maintain a system of 
continuous statute research and correction. To 
that end the division shall: 

1. Make a systematic study of the general stat- 
utes of the state, as set out in the General Statutes 
and as hereafter enacted by the general assembly, 
for the purpose of ascertaining what ambiguities, 
conflicts, duplications and other imperfections of 
form and expression exist therein and how these 
defects may be corrected. 

2. Consider such suggestions as may be sub- 
mitted to the division with respect to the existence 
of such defects and the proper correction thereof. 

3. Prepare for submission to the general as- 
sembly from time to time bills to correct such de- 
fects in the statutes as its research discloses. 
(1939, c. 315, s. 5; 1941, c. 35: 1943, c. 382.) 

Editor’s Note.—For note on the responsibilities of the di- 
vision, see 17 N. C. Law Rev. 376. 


For article on the recodification of the statutes, see 19 
Ns Con baw (Revy..25: 


Art. 3. Division of Criminal and Civil Statistics. 


§ 114-10. Division of criminal and civil sta- 
tistics—The attorney general shall set up in the 
department of justice a division to be designated 
as the division of criminal and civil statistics. 
There shall be assigned to this division by the at- 
torney general duties as follows: 

(a) To collect and correlate information in crim- 
inal law administration, including crimes com- 
mitted, arrests made, dispositions on preliminary 
hearings, prosecutions, convictions, acquittals, pun- 
ishment, appeals, together with the age, race, and 
sex of the offender, and such other information 
concerning crime and criminals as may appear 
significant or helpful. To correlate such informa- 
tion with the operations of agencies and institu- 
tions charged with the supervision of offenders 
on probation, in penal and correctional institu- 
tions, on parole and pardon, so as to show the 
volume, variety and tendencies of crime and crim- 
inals and the workings of successive links in the 
machinery set up for the administration of the 
criminal law in connection with the arrests, trial, 
punishment, probation, prison parole and pardon 
of all criminals in North Carolina. 

(b) To collect and correlate similar informa- 
tion on the operations of the various courts of 
the state engaged in civil law administration so 
as to show the volume of civil litigation, includ- 
ing quasi judicial proceedings before all of the 
commissions set up under the laws of this state, 
such information to provide a geographical dis- 
tribution, the condition of the dockets in the sev- 
eral courts and counties, and such other informa- 
tion as may appear significant and helpful. 

(c) To make scientific study, analysis and com- 
parison from the information so collected and cor- 
related with similar information gathered by fed- 
eral agencies, and to provide the governor and 
the general assembly with the information so col- 
lected biennially, or more often if required by the 
governor. 
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(d) To perform all the duties heretofore im- 
posed by law upon the attorney general with re- 
spect to criminal statistics. 

(e) To perform such other duties as may be 
from time to time prescribed by the attorney gen- 
eral, (1939, c. 315, s. 2.) 


§ 114-11. Courts and officials thereof to fur- 
nish statistical data.— All courts, officers and of- 
ficials thereof, shall furnish all statistical data 
with respect to such courts as is hereinbefore 
mentioned, such information to be furnished on 
forms provided by the attorney general, and to be 
furnished at such time or times as may be re- 
quired by the attorney general. Any clerk or of- 
ficer of any court in the state of North Carolina 
who shall willfully fail or refuse to furnish such 
statistical data, after demand therefor has been 
made by the attorney general, shall be subject to 
be amerced, upon motion of the attorney general, 
in the sum of two hundred dollars ($200.00) in the 
superior court of the county in which such officer 
resides. (1939, c. 315, s. 4.) 


Art. 4. State Bureau of Investigation. 


§ 114-12. Bureau of investigation created; pow- 
ers and duties.—In order to secure a more effec- 
tive administration of the criminal laws of the 
state, to prevent crime, and to procure the speedy 
apprehension of criminals, the attorney general 
shall set up in the department of justice a division 
to be designated as the state bureau of investiga- 
tion. The division shall have charge of and ad- 
minister the agencies and activities herein set up 
for the identification of criminals, for their appre- 
hension, for the scientific analysis of evidence of 
crime, and investigation and preparation of evi- 
dence to be used in criminal courts; and the said 
bureau shall have charge of investigation of crim- 
inal matters herein especially mentioned, and of 
such other crimes and criminal procedure as the 
governor may direct. (1937, c. 349, s. 1; 1939, c. 
315, s. 6.) 


§ 114-18. Director of the bureau; personnel. — 
The attorney general shall appoint a director of 
the bureau of investigation, who shall serve at the 
will of the attorney general, and whose salary 
shall be fixed by the Budget Bureau under §§ 143- 
86. et seq. He may further appoint a sufficient 
number of assistants and stenographic and cleri- 
cal help, who shall be competent and qualified to 
do the work of the bureau. The salaries of such 
assistants shall be fixed by the Budget Bureau un- 
der §§ 143-36 et seq. The salaries of clerical and 
stenographic help shall be the same as now pro- 
vided for similar employees in other state depart- 
ments and bureaus. (1937, c. 349, s. 4;.1939 c¢. 
8 15.7S21.6.,) 


§ 114-14. General powers and duties of di- 
rector and aSsistants.—The director of the bureau 
and his assistants are given the same power of 
arrest as is now vested in the sheriffs of the sev- 
eral counties, and their jurisdiction shall be state- 
wide. The director of the bureau and his assist- 
ants shall, at the request of the governor, give as- 
sistance to sheriffs, police officers, solicitors, and 
judges when called upon by them and so directed. 
They shall also give assistance, when requested, 
to the office of the commissioner of: paroles in the 
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investigation of cases pending before the parole 
office and of complaints lodged against parolees, 
when so directed by the governor. (1937, c. 349, 
San5.) 


§ 114-15. Investigations of lynchings, election 
frauds, etc.; services subject to call of gover- 
nor; witness fees and mileage for director and 
assistants.—The bureau shall, through its director 
and upon request of the governor, investigate and 
prepare evidence in the event of any lynching or 
mob violence in the state; shall investigate all 
cases arising from frauds in connection with elec- 
tions when requested to do so by the board of 
elections, and when so directed by the governor. 
Such investigation, however, shall in no wise in- 
terfere with the power of the attorney general to 
make such investigation as he is authorized to 
make under the laws of the state. The bureau is 
authorized further, at the request of the governor, 
to investigate cases of frauds arising under the 
Social Security Laws of the state, of violations of 
the gaming laws, and lottery laws, and matters of 
similar kind when called upon by the governor so 
to do. In all such cases it shall be the duty of the 
department to keep such records as may be nec- 
essary and to prepare evidence in the cases in- 
vestigated, for the use of enforcement officers and 
for the trial of causes. The services of the direc- 
tor of the bureau, and of his assistants, may be 
required by the governor in connection with the 
investigation of any crime committed anywhere 
in the state, when called upon by the enforcement 
officers of the state, and when, im the judgment 
of the governor, such services may be rendered 
with advantage to the enforcement of the criminal 
law. 

In al! cases where the cost is assessed against 
the defendant and paid by him, there shall be as- 
sessed in the bill of cost, mileage and -witness fees 
to the director and any of his assistants who are 
witnesses in cases arising in courts of this state. 
The fees so assessed, charged and collected shall 
be forwarded by the clerks of the court to the 
treasurer of the state of North Carolina, and there 
credited to the bureau of identification and inves- 
tigation fund. (1937, c. 349, s. 6.) 


§ 114-16. Laboratory and clinical facilities; em- 
ployment of criminologists; services of scientists, 
etc., employed by state; radio system—In the 
said bureau there shall be provided laboratory 
facilities for the analysis of evidences of crime, 
including the determination of presence, quantity 
and character of poisons, the character of blood- 
stains, microscopic and other examination mate- 
rial associated with the commission of crime, ex- 
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amination and analysis of projectiles of ballistic 
imprints and records which might lead to the de- 
termination or identification of criminals, the ex- 
amination and identification of fingerprints, and 
other evidence leading to the identification, appre- 
hension, or conviction of criminals. A sufficient 
number of persons skilled in such matters shali 
be employed to render a reasonable service to the 
prosecuting officers of the state in the discharge 
of their duties. In the personnel of the bureau 
shall be included a sufficient number of persons 
of training and skill in the investigation of crime 
and in the preparation of evidence as to be of 
service to local enforcement officers, under the di- 
rection of the governor, in criminal matters of 
major importance. 

The laboratory and clinical facilities of the in- 
stitutions of the state, both educational and de- 
partmental, shall be made available to the bureau, 
and scientists and doctors now working for the 
state through its institutions and departments 
may be called upon by the governor to aid the 
bureau in the evaluation, preparation, and preser- 
vation of evidence in which scientific methods are 
employed, and a reasonable fee may be allowed 
by the governor for such service. 

The state radio system shall be made available 
to the bureau for use in its work. (1937, c. 349, 
Same) 


§ 114-17. Co-cperation of local enforcement of- 
ficers—All local enforcement officers are here- 
by required to co-operate with the said bureau, its 
officers and agents, as far as may be possible, in 
aid of such investigations and arrest and appre- 
hension of criminals as the outcome thereot. 
(1937, c. 349, s. 8.) 


§ 114-18. Governor authorized to transfer activ- 
ities of central prison identification bureau to the 
new bureau; photographing and finger printing 
records.—The records and equipment of the iden- 
tification bureau now established at Central Pris- 
on shall be made available to the said bureau of 
investigation, and the activities of the identifica- 
tion bureau now established at Central Prison 
may, in the future, if the governor deem advisa- 
ble, be carried on by the bureau hereby estab- 
lished; except that the bureau established by this 
article shall have authority to make rules and reg- 
ulations whereby the photographing and finger 
printing of persons confined in the Central Prison, 
or clearing through the Central Prison, or sen- 
tenced by any of the courts of this state to serv- 
ice upon the roads, may be taken and filed with 
the bureau. (1937, c. 349, s. 2; 1939, c. 315, s. 6.) 
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CHAPTER 115. ‘EDUCATION 


Chapter 115. Education. 


Vis PUBLICISCHOOL 
SYSTEM. 


Art. 1. Interpretations. 


A general and uniform system of schools. 

Separation of races. 

Schools provided for both races; taxes. 

The school system defined. 

Twelve grades authorized upon request 
by local unit. 

Provision for cost of operating twelve 
grades. 

Application blanks for requesting twelve 
grades; allotment of teachers. 


Administrative units classified. 
The term “district” defined. 
Schools classified and defined. 
Officials defined. 

School day defined. 

Part-time classes defined. 

A standard high school defined. 
Public school funds defined. 


SUBCHAPTER II. ADMINISTRATIVE 


ORGANIZATION. 


Art. 2. The State Board of Education, 


115-16. 
115-17. 


115-18. 


LT5=19. 
115-19.1. 


[ Repealed. ] 

Power to purchase at mortgage sales; 
payment of drainage assessments. 

Power to adjust debts for purchase price 
of lands sold; sale of mortgages, etc. 


Powers and duties of the board. 
Succeeds to property, powers, functions 
and duties of abolished commissions and 
boards; power to take, hold and convey 
property. 

Administration of public school system 
and educational funds; membership of 
board; officers; vacancies; quorum; 
compensation and expenses. 


Record of proceedings. 

Reports to general assembly. 

Investments. 

State treasurer keeps accounts of literary 
fund; reports to general assembly. 

Acceptance of federal aid for physicai 
education. 


Art. 3. State Superintendent of Public 


115-26. 
115-27. 


115-28. 
115-29. 
115-30. 
115-31. 


115-32. 
115-33. 
115-34. 
115-35. 
115-36. 


Instruction. 


Office at capital; copies of papers therein. 
Salary of state superintendent of public 
instruction. 


Powers and duties. 

Division of professional service. 
Division of negro education. 
Division of publications. 


Art. 4. Boys’ Road Patrol. 


Boys’ road patrol organized. 

Duties of patrol. 

Regulations for patrol; prizes authorized. 

Funds for support. 

Minimum preliminary appropriation by 
county. 


SUBCHAP IE Re LI: 


115-67. 
115-68. 


DUTIES, POWERS 
AND RESPONSIBILITIES OF 
COUNTY BOARDS OF 
EDUCATION. 


5. The Board: Its Corporate Powers. 

How constituted. 

How nominated and elected. 

County board of elections to provide for 
nominations. 

Members to qualify. 

Vacancies in nominations. 

Vacancies in office. 

Eligibility for the office. 

Organization of the board. 

The board a body corporate. 

Compensation of members. 

Removal for cause. 

Meetings of the board. 

Powers; suits and actions. 

Power to subpoena and to punish 
contempt. 

Witness failing to testify, misdemeanor. 

Appeals to board from county officers. 

Superior court to review board’s action. 


for 


. 6 The Direction and Supervision of the 


School System. 


To provide for all the children of the 
county. 

General powers. 

General controi. 

Fixing time of opening 
schools. 

Determination of length of school day. 

Duty to enforce the compulsory school 
law. 

Continuous schcol census. 

The location of high schools. 

Subjects taught in the 
schools. 

Instruction on alcoholism and narcotism. 

Instruction in Americanism. 

Kindergartens may be established. 

Board shall provide schools for Indians 
in certain counties. 


and closing 


elementary 


Art. 7. Children at Orphanages. 


Permitted to attend public schools. 
After nine months, tuition fees may be 
charged. 


Art. 8. Instruction of Illiterates—Adult 


115-69. 

Art. 
115-70. 
115-71. 
115-72. 
115-73. 


115-74. 
115-75. 
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Education. 


Program of adult education provided. 


9. Miscellaneous Provisions Regarding 
School Officials. 


Limitations of the board in selecting a 
county superintendent. 

Office and assistance for superintendent. 

Removal of superintendent for cause. 

Prescribing duties of superintendent not 
in conflict with law and constitution. 

Removal of committeemen for cause. 

Advising with the committee in regard 
to needs of district. 


Sec. 
115-76. 


115-77. 


115-78. 
115-79. 
115-80. 
115-81. 
115-82. 


Art. 


115-83. 


115-84. 
115-85. 
115-86. 
L15-87. 
115-88. 


115-89. 
115-90. 
115-91. 


115-92. 
115-93. 
115-94. 
115-95. 
115-96. 


Art. 


115-97. 
115-98. 


115-99. 


115-100. 


115-101. 


CHAPTER 115. EDUCATION 


Supervisors or assistant county superin- 
tendent. 

Authority of board over teachers, super- 
visors and principals. 


Providing for training of teachers. 
Pay of teachers. 

Authority to borrow. 

Salary schedule for teachers. 
Salary warrants. 


10. Erection, Repair and Equipment of 
School Buildings. 


Provision for school buildings and equip- 
ment. 

Erection or repair of schoolhouses. 

Acquisition of sites. 

Sale of school property. 

Deeds to property. 

Board cannot erect or repair building un- 
less site is owned by board. 


Loans for building schoolhouses 

Duty of board to keep buildings in repaur. 

Duty of board to provide equipment for 
school buildings. 


Sanitary school privies. 

Type of privies to be installed. 
Privies to be kept sanitary. 
Use of school property. 
Providing good water supply. 


11. Creating and Consolidating School 
Districts. / 


School districts. 

Districts formed of portions of contig- 
uous counties. 

Consolidation of schools or school dis- 
tricts: 


Transferring families from non-local tax 


to local tax or city administrative units. 
School trucks and automobiles exempt 
from taxation; registration. 


SUBCHAPTER LV. COUNTY SUPERIN- 
TENDENTS’ POWERS, DUTIES AND 


115-102. 
115-103. 
115-104. 
115-105. 
115-106. 
115-107. 


115-108. 


RESPONSIBILITIES. 
Art. 12. General Duties. 


Not to teach; to reside in county. 

Oath of office. 

Vacancies. 

Secretary to county board. 

Report on condition of school buildings. 

Attending meetings of state and district 
associations of superintendents. 

Reports to state superintendent. 


Art. 18. Duty of County Superintendent To- 
ward Committeemen, Teachers and 


115-109. 


115-110. 
115-111. 
115-112. 
115-113. 


115-114. 


115-115. 


Principals. 


Notifying committeemen of their duties. 

Distributing blanks and books. 

Keeping record of all teachers. 

Approving selection of all teachers. 

Administering oaths to teachers. 

Advising with teachers, principals and 
supervisors. 

Visiting schools. 


Sec. 

115-116. Holding teachers’ meetings. 

115-117. May suspend teachers. 

115-118. Illegal to keep teacher in service without 
a certificate. 


115-119. Contracts with teachers. 

115-120. How teachers shall be paid. 

115-121. When superintendent may withhold pay 
of teachers. 

115-122. Schools required to report. 

115-123. Reporting defective children. 


Art. 14. Duty of County Superintendent in 
Regard to School Funds. 


115-124. Duty in preparing school budgets. 

115-125. Duty to keep complete record of finances. 

115-126. Record of local taxes. 

115-127. Record of fines, forfeitures, and penalties. 

115-128. Disbursement of funds. 

115-129. City superintendent, powers, duties and 
responsibilities. 


SUBCHAPTER V. SCHOOL COMMITTEES 
—THEIR DUTIES AND POWERS. 


Art. 15: In Non-Local Tax Districts. 


115-130. Eligibility. 

115-131. Oath of office. 

115-132. Committeemen cannot teach. 

115-133. Organization of committee. 

115-134. How to employ teachers. 

115-135. Power to contract with private schools. 

115-136. Powers as to school property. 

115-137. Reports to board. 

115-138. Superintendent and committee to keep 
records of receipts, expenditures and 
contracts. 


115-139. Obeying orders of sanitary committee or 
board of health. 


SUBCHAPTER VI. TEACHERS AND 
PRINCIPALS: 


Art. 16. Their Powers, Duties and 
Responsibilities. 

115-140. Health certificate required for teachers. 
115-141. How to apply for a position. 
115-142. When teacher may annul contract. 
115-143. How teachers may be dismissed. 
115-144. Duties of teachers. 
115-145. Power to suspend or dismiss pupils. 
115-146. Duty to make reports to superintendent. 
115-147. Care of the school building. 
115-148. Principal of union school. 


Art. 17. Certification of Teachers. 


115-149. Requirement as to holding certificates. 

115-150. Examinations, accrediting, and _ certifi- 
cates. 

115-151. Certificate prerequisite to employment. 

115-152. Teacher must be eighteen. 

115-153. Approval of certificates; refusal of ap- 
proval; appeal and review. 

115-154. Employment of persons without certifi- 
cate unlawful; appropriations withheld; 
salaries not paid. 

115-155. Classes of first-grade certificates. 

115-156. Colleges to aid as to certificates. 
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SUBCHAPTER VII. REVENUE FOR THE 
PUBLIC SCHOOLS. 


Art. 18. County Board of Education; Budget. 
Sec. 
115-157. Contents of the school budget. 
115-158. Debt service fund. 


Art. 19. Powers, Duties and Responsibilities 
of the Board of County Commissioners 
in Providing Certain Funds. 


115-159. Commissioners to levy tax. 

115-160. Procedure in cases of disagreement or 
refusal of county commissioners to levy 
school taxes. 

115-161. Commissioners may demand a jury trial. 

115-162. Commissioners to estimate what per cent 
school fund is of total county fund. 

115-163. Commissioners require sheriff to settle. 

115-164. Duty of sheriff or tax collector. 


Art. 20. The Treasurer: His Powers, Duties 
and Responsibilities in Disbursing School 
Funds. 


115-165. Treasurer shall disburse funds. 

115-166. Operation of county school budget. © 

115-167. Action against the treasurer to recover 
funds. 

115-168. County board of education to have ac- 
counts of the board of education and 
the county treasurer of the public 
school fund audited. 

115-169. Action on the treasurer’s bond. 

115-170. Annual report to state superintendent. 

115-171. Report to board. 

115-172. Exhibit books, vouchers, and money to 
board. 

115-173. Duties on expiration of term. 

115-174. Penalty for failure to report. 

115-175. Treasurer of city administrative unit 
bonded. 

115-176. Speculating in teachers’ salary vouchers. 


Art. 21. Fines, Forfeitures and Penalties. 


115-177. Constitutional provisions. 

115-178. Statement of fines kept by clerk. 

115-179. Fines paid to treasurer for schools; an- 
nual report. 

115-180. Failure to file report of fines. 

115-181. Fines and penalties to be paid to school 
fund. 

115-182. Misappropriation of fines a misdemeanor. 

115-183. Unclaimed fees of jurors and witnesses 
paid to school fund. 

115-184. Use by public until claimed. 


SUBCHAPTER VIII. LOCAL TAX ELEC- 
TIONS FOR SCHOOLS. 


Art. 22. School Districts Authorized to Vote 
Local Taxes. 


115-185. Purpose of re-enactment. 

115-186. How elections may be called. 

115-187. The board to consider petition. 

115-188. Rules governing election for local taxes. 

115-189. Levy and collection of taxes. 

115-190. Increasing levy in districts having less 
than fifty cent rate. 

115-191. Frequency of election. 

115-192. Enlargement of local tax districts. 


EDUCATION 


Sec. 

115-193. Abolition of district upon election. 

115-194. Local tax district in debt may not be 
abolished. 

115-195. Election for abolition not oftener than 
once a year. 

115-196. Enlarging boundaries of district within 
incorporated city or town. 

115-197. Local tax districts from portions of con- 
tiguous counties. 

115-198. District already created out of portion of 
two or more counties. 


Art. 28. Special School Taxing Districts. 


115-199. Purpose of re-enactment. 

115-200. School taxing districts created. 

115-201. Boundary lines. 

115-202. Petition for an election. 

115-203. The election. 

115-204. Special school taxing districts. 

115-205. Organization of the schools in special 
school taxing districts. 


Art. 24. County Tax for Supplement in Which 
Part of Local Taxes May Be 
Retained. 


115-206. Purpose of re-enactment. 

115-207. Election upon petition of county board of 
education. 

115-208. Rules governing election. 

115-209. Maximum tax levy. 

115-210. The rate in local tax districts. 

115-211. Subsequent elections upon failure of first, 

115-212. Payment of election expenses. 


Art. 25. Legal Attendance of Pupils in 
School Districts. 


115-213. Children residing in a school district 
shall have the advantage of the public 
school. 

115-214. Credits on tuition to nonresidents whose 
children attend in district. 


SUBCHAPTER IX. BONDS AND LOANS 
FOR BUILDING SCHOOLHOUSES. 


Art. 26. Funding or Refunding Loans from 
State Literary and Special Building 
Funds. 


115-215. State board of education authorized to 
accept funding or refunding bonds of 
counties for loans; approval by local 
government commission. 

115-216. Issuance of bonds as part of general re- 
funding plan. 


Art. 27. Collection of Amounts Due State 
Literary and Revolving Funds. 


115-217. Collecting delinquent amounts due by 
counties; offsetting amounts due coun- 
ties on account of road contracts. 

415-218. Crediting sums due counties for road 
loans. 

115-219. Provisions of article to be observed by 

| state officers. 


Art. 28. Loans from State Literary Fund. 


115-220. Loans by state board from state literary 
fund. 
115-221. Terms of loans. 
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22. How secured and paid. 

3. Loans by county boards to school dis- 
tricts. 

115-224. Appropriation from loan fund for free 

plans and inspection of school build- 

ings. 


Art. 29. Relending Certain Funds. 


115-225. Payment of loans before maturity; re- 
lending. 


Art. 30. State Bond Sinking Fund Act. 


115-2265 litle: 

115-227. State Treasurer to set aside moneys. 

115-228. Remainder declared sinking fund. 

115-229. Duty of State Sinking Fund Commis- 
sion. 

. State Treasurer to have custody of notes 
and evidences of debt. 

115-231. Obligation of treasurer’s bond. 
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Art. 31. Issuance and Levy of Tax 
for Payment. 


115-232. Issued under supervision of Local Gov- 
ernment Commission. 
115-233. Special tax to be levied and collected. 


SUBCHAPTER XI. SCHOOL DISTRICT 
REFUNDING AND FUNDING 
BONDS. 


Art. 32. Issuance and Levy of Tax for 
Payment. 


115-234. “School district” defined. 

115-235. Continuance of school districts till bonds 
paid. 

115-236. Funding and refunding of bonds author- 
ized; issuance and sale or exchange; 
tax levy for repayment. 

115-237. Issuance of bonds by cities and towns; 
debt statement; tax levy for repayment. 


SUBCHAPTER, Sl. pCHOOL DISTRICT 
TAXES AND SINKING FUNDS. 


Art. 33. Transfer to County Treasurer. 


115-238. Taxes collected in school districts where 
bonds assumed by county directed to 
county treasurer. 

115-239. Allocation to district bonds of taxes col- 
lected. 

115-240. All sinking fund monies and _ securities 
likewise directed to county treasurers. 


SUBCHAPTER XIII. VOCATIONAL ED- 
UCATION: 


Art. 34. Duties, Powers and Responsibilities 


of State Board of Education. 


115-241. Acceptance of benefits of federal voca- 
tional education act. 

115-242. [ Repealed.] 

115-243. Powers and duties of board. 


EDUCATION 


Sec. 

115-244. State superintendent to enforce article. 

115-245. State appropriation to equal federal ap- 
propriation. 

115-246. State treasurer authorized to receive and 
disburse vocational education fund. 

115-247. Cooperation of county authorities with 
state board; funds. 

115-248. Report to governor. 


Art. 35. Vocational Rehabilitation of Persons 
Disabled in Industry or Otherwise. 


115-249. 
115-250. 


Acceptance of federal aid. 
Cooperation; objects and plans; compen- 


sation of officials; expenses; publica- 
tions. 

115-251. State appropriation from state public 
school fund. 

115-252. Cooperation with state board of health; 
reports as to persons under treatment. 

115-253. State appropriation. 

Art. 36. Textile Training School. 
115-254. Commission to investigate suitable site 
for textile training institute. 

115-255. Chairman of commission; operation of 

institution by state board of education. 
115-256. Persons eligible to attend institute; sub- 
ject taught. 
115-257. Allocation of funds for erection of build- 
ings; contributions; use of federal 
funds. 


115-257.1. Additional allocation of funds. 


SUBCHAPTER XIV. TEXTBOOKS AND 
PUBLIC LIBRARIES. 


Art. 87. Textbooks for Elementary Grades. 


115-258. State board of education adopts text- 
books. 

Books adopted for an indefinite period. 

Classification of textbooks. 

Basal and supplementary books. 

Basal books not to be displaced by sup- 
plementary. 

The textbook commission. 

Organization of commission. 

Compensation of commission. 

Duties of commission. 

State board of education makes all con- 
tracts. 

Not more than one major subject to be 
changed in any one year. 

Publishers to register all agents or em- 
ployees. 

Acquisition of manuscripts for textbooks 
permitted; publication thereof by state 
board of education. 

Contracts for distribution of textbooks 
through depositories or a state agency. 


115-259. 
115-260. 
115-261. 
115-262. 


115-263. 
115-264. 
115-265. 
115-266. 
115-267. 


115-268. 
115-269. 


115-270. 


115-271. 


Art. 38. Textbooks for High Schools. 


115-272. State Board of Education may adopt 
textbooks. 

115-273. State committee on 
books. 

115-274. Grouping of high school instruction; ex- 
amination of books; submission of 
multiple list and annual reports. 


high school text- 
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CHAPTER 115. 


Sec. 

115-275. Selection of cne book per subject by 
State Board of Education; indefinite 
contract with publishers; annual report 
by publishers. 

115-276. Attorney General to bring suit on pub- 
lishers’ contracts in event of failure to 
execute. 

115-277. Sale of books at lower price elsewhere 
reduces price to State. 

115-278. Adoption made exclusive. 


Art. 39. Furnishing Textbooks. 


115-279. Free textbooks. 


115-280. Rental of textbooks. 

115-281. County and local boards to make rules; 
to use incidental expense fund. 

115-282. Books for indigent children. 

115-283. State superintendent to inform local 
school authorities. 

115-284, Local units authorized to establish cap- 
ital fund for renting of textbooks. 

115-285. Computation of amount of fund. 

115-286. Budget estimate to be made up; repay- 
ments to fund out of rental fees. 

115-287. Details of administration of fund; record 
of receipts and disbursements; annua! 
audit. 

115-288. Purchase of books, etc., with fund; 
schedules of rentals; patrons may pur- 
chase at cost. 

115-289. Handling of fund by fiscal agent; war- 
rants on fund. 

115-290. Units and counties excepted. 

115-291. Fumigation and disinfection of books. 


Art. 40. State Board of Education. 


[ Repealed. | 

Powers and duties of board. 

Books not interchangeable between white 
and colored schools. 

Purchases through division of purchase 
and contract. 

Rentals paid to state treasury; disinfect- 
ing books. 

. Local rental systems unaffected; renta! 
fees limited; purchases from state board 
of education allowed. 

Legal custodians of books furnished by 
state. 

Duties and authority of superintendents 
of local administrative units; withhold- 
ing salary for failure to:comply with 
section. 


115-292. 
115-293. 
115-294. 
115-295. 


115-296. 


115-298. 


115-299. 


Art. 41. Public Libraries. 


Rules and regulations governing their es- 
tablishment. 
Aid in establishing local libraries. 


115-300. 


115-301. 


SUBCHAPTER XV. COMPULSORY AT- 
TENDANCE IN SCHOOLS. 


Art. 42. General Compulsory Attendance 
Law. 


115-302. Parent or guardian required to keep child 
in school; exceptions. 

115-303. State board of education to make rules 
and regulations; method of enforce- 
ment. 


EDUCATION 


Sec. “ 

115-304. Attendance officers; reports; prosecu- 
tions. 

115-305. Violation of law; penalty. 


115-306. Investigation and prosecution by county 
superintendent or attendance officer. 
Investigation as to indigency of child. 


Aid to indigent child. 


115-307. 
115-308. 


Art. 48. Compulsory Attendance of Deaf and 
Blind Children. 


115-309. Deaf and blind children to attend school; 
age limits; minimum attendance. 

115-310. Parents, etc., failing to send deaf child to 
school guilty of misdemeanor; provisos. 

115-311. Parents, etc., failing to send blind child 
to school, guilty of misdemeanor; pro- 
visos. 

115-312. County superintendent to report defec- 
tive children. 


SUBCHAPTER XVI. RURAL RECREA- 
PLON: 


Art. 44. School Extension Work. 


115-313. Moving pictures for rural communities; 
cost. 

115-314. State superintendent to supply informa- 
tion and provide for entertainments; 
community deposit. 

115-315. Health and agricultural 
cooperate. 


SUBCHAPTER XVII. 


authorities to 


HEALTH. 


Art. 45. Physical Examinations of Pupils. 


115-316. State board of health and state superin- 
tendent to make rules for physical ex- 
amination. 

Teachers to make examinations; 
covered every three years. 

Record cards transmitted to state board 
of health; punishment for failure. 

Disposition of records; reexamination of 
pupils. 

Treatment of pupils, expenses. 

Free dental treatment. 


SUBCHAPTER /XVIIL. STATE BOARD OF 
EDUCATION TO LICENSE CERTAIN 
No LULU LIONS. 


Art. 46, State Board of Education to Regu- 
late Degrees. 


115-317. state 
115-318. 
115-319. 


115-320. 
115-321. 


115-322. Right to confer degrees restricted. 
115-323. Powers to grant license to confer de- 


grees. 

115-324. Inspection of institutions; revocation of 
license. 

SUBCHAPTER XIX. COMMERCIAL EDU- 


CATION: 


Art. 47. Licensing of Commercial Schools. 


115-325. Commercial 
defined. 
115-326. Securing permit before cperating. 
115-327. [Repealed.] 
115-328. Application 
fees. 


college or business school 


for permit; investigation; 
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§ 115-1 CH. 115. EDUCATION—SCHOOL SYSTEM § 115-1 
Sec. . Sec. 
115-329. Execution of bond required; filing and 115-353. Administrative officers. 
recording. 115-354. School committees. 
115-330. Right of action upon bond in event of 115-355. Organization statement and allotment of 
breach; revocation of permit; board teachers. 
generally to supervise schools. 115-356. Objects of expnenditure. 
115-331. Operating school without permit made 115-357. State budget estimate. 
misdemeanor. 115-358. Salary costs. 
115-332. Institutions exempted. 115-359. State standard salary schedule. 
115-333. Application of article to non-residents, 115-360. Principals allowed. 
etc. 115-361. Local supplements. 
115-334. Solicitors. 115-362. County boards may supplement funds of 
any district for special purposes. 
SUBCHAPTER XX. OBSERVANCE OF 115-363. Local budgets. 
SPB CUA Le Avorss 115-364. School indebtedness. 
115-365. The operating budget. 
Art. 48. Special Days to Be Observed in 115-366. Bonds. 
Public Schools. 115-367. Provision for the disbursement of state 
115-335. North Carolina Day. funds. ‘ 
115-336. Temperance or Law and Order Day. 115-368. How school funds shall be paid out. 
115-337. Arbor Day. 115-369. Audit. : 
115-338. Other Days. 115-370. Workmen’s compensation and sick leave. 
115-339. Combined programs. 115-371. Age requirement and time of enrollment. 
115-372. Purchase of equipment and supplies. 
SUBCHAPTER XXI. COMPENSATION TQ. 115-373. Determination of manner of heating 
CHILDREN INJURED IN SCHOOL school buildings. 
BUSSES. 115-374. School transportation; use _of school 
busses by state guard or national guard. 
Art. 49. Certain Injuries to School Children 115-375. Operation of school busses one day prior 
Compensable. to opening of term. 
115-340. State board of education authorized to mae Bus routes. : 
pay claims. Leese te Purchase of new equipment. 
115-341. Payment of medical or funeral expenses TLBSEN fe ees GAVE Ss : 
to parents or custodians of children. 115-379. Contract Pxaniep eer oth ; 
115-342. Claim must be filed within one year. 115-380. Co-operation ye highway and public 
115-343. Approval of claims by state board of edu- works i. Boe in maintenance of 
eee 115-381. PE oh may be provided. 
115-344. Claims paid without regard to negligence 445.389 Miscellaneous funds. 
of driver; amounts paid out declared 
lien upon civil recoveries for child. SUBCHAPTER XXIII. NORTH: CAROLINA 
115-345. Disease and injuries incurred while not STATE THRIFT SOCIETY. 
riding on bus not compensable. ; ‘ ; 
115-346. Application to terms additional to nine . At. 51. North Carolina State Thrift Society. 


months term. 


SUBCHAPTER XXII. 
OF 1939. 


Art. 50. The School Machinery Act. 


115-347. 
115-348. 
115-349. 
115-350. 


SCHOOL LAW 


Purpose of the law. 

Appropriation. 

[ Repealed. ] 

Administration of funds for nine months’ 
term; executive committee. 

. Length of school term; school month de- 
fined; payment of salaries. 

School organizations. 


15-35 


4 
fat 


115-35 


wo 


SUBCHAPTER It Dok PUBLIC SCHOOL 
SYSTEM. 


Art. 1. Interpretations. 


§ 115-1. A general and uniform system of 
schools.—A general and uniform system of public 
schools shall be provided throughout the state, 
wherein tuition shall be free of charge to all chil- 
dren of the state between the ages of six and 
twenty-one years. The length of term of each 


115-383. North Carolina state thrift society incor- 
porated. 

Charter perpetual. 

Membership and directors. 

Vacancies. 

Officers of society. 

Powers of purchase and sale. 

Deposits of school children. 

Depositories. 

Exemption from taxation. 

Investments. 

No expense to state. 

Thrift instruction provided by superin- 
tendent of public instruction in schools. 


115-384. 
115-385. 
115-386. 
115-387. 
115-388. 
115-389. 
115-390. 
115-391. 
115-392. 
115-393. 
115-394. 


school shall be as authorized by the provisions of 
the School Machinery Act; however, unless the 
term is suspended as provided by § 115-351 the 
term shall not be less than nine months or one 
hundred and eighty days. 

Every man or woman twenty-one years of age 
or over who has not completed a standard high 
school course of study, or who desires to study the 
vocational subjects taught in such school, shall be 
given equal privileges with every other student in 
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school. (1923, c. 136, s. 1; 1939, c. 358, s. 4; 1943, 
eo 255; 603°C. S$. 6383!) 


Cross References.—As to age requirement at time of en- 
rollment, see § 115-371. As to extension of school term un- 
der provisions of the School Machinery Act, see § 115-351. 

Editor’s Note—By enacting the School Machinery Act 
of 1933, which was re-enacted each biennium thereafter until 
1939 when it was made permanent (G. S. §§ 115-347 to 115- 
382), a policy of state support for public schools was 
adopted so that such schools would be operated under a 
uniform system throughout the entire state. Thus, much 
of the old law was annulled or subordinated to the new. 
The notes, therefore, in this chapter to the several sec- 
tions, which have been revised to reflect the changes made 
by the 1939 School Law, should be read with this in mind 
as the majority of cases cited were decided prior to the 
present scheme of public school administration. 

The 1943 amendment changed the term from eight to nine 
months. The amendatory act provided that wherever the 
state supported school term is described or limited by the 
words ‘‘eight months” or ‘‘one hundred and sixty days” 
in the sections codified under this chapter, or in any other 
law, the same shall be construed to refer to the state sup- 
ported nine months or one hundred and eighty days school 
term. 

Cited in Reid v. City Coach Co., 215 N. C. 469, 2 S. E. 
(Ad) 1 578i l23) Ave Re 1140: 


§ 115-2. Separation of races. — The children of 
the white race and the children of the colored 
race shall be taught in separate public schools, 
but there shall be no discrimination in favor of 
or to the prejudice of either race. All white chil- 
dren shall be taught in the public schools pro- 
vided for the white race, and all colored children 
shall be taught in the public schools provided for 
the colored race; but no child with negro blood, 
or what is generally known as Croatan Indian 
blood, in his veins, shall attend a school for the 
white race, and no such child shall be considered 
a white child. The descendants of the Croatan 
Indians, now living in Robeson, Sampson, and 
Richmond counties, shall have separate schools 
for their children. (1923, c. 186, s. 1; C. S. 5384.) 


Cross References.—As to constitutional provision against 


racial discrimination, see Const. Art. IX, s. 2. As to sep- 
arate schools for certain Indians, see § 115-66. 
Constitutional—This section is constitutional and valid. 


Art. XIV, sec. 8, of the Constitution, relating to marriages 
between the races, has no application. Johnson v. Board, 
166 N. C. 468, 82 S. E. 832. 

Croatan Indians.—The Legislature is not prohibited by 
the Constitution from providing separate schools for Croa- 
tan Indians, and an act providing for such schools is valid. 
See McMillan v. School Committee, 107 N. C. 609, 12 S. E. 
330. 

The provision in regard to Croatan Indians does not em- 
brace only those residing in Robeson, Sampson and Rich- 
mond counties, but Croatan Indians who put themselves 
within the limits of the schools, although they may coine 
from other territory. See Goins v. Trustees Indian Training 
School, 169 N. C. 736, 86 S. E. 629. 

But children of negro blood are not entitled to admission 
into the schools provided for. Croatan Indians. See Mc- 
Millan v. School Committee, 107 N. C. 609, 12 S. E. 330. 

Cited in Medlin v. County Board, 167 N. C. 239, 83 S. E. 
483. 


§ 115-8. Schools provided for both races; taxes. 
—When the school officials are providing schools 
for one race it shall be a misdemeanor for the 
officials to fail to provide schools for the other 
races, and it shall be illegal to levy taxes on the 
property and polls of one race for schools in a 
district without levying it on all property and 
polls for all races within said district. (1923, c. 
Pitas. C.. 5 5085, ) 


Cross Reference-See note to § 115-2. 


§ 115-4. The school system defined. — The 
school system of each county shall consist of 
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eleven years or grades, except when the provisions 
of §§ 115-5 to 115-7 have been complied with, in 
which event the system shall consist of twelve 
years or grades; and shall be graded on the basis 
of a school year of not less than one hundred and 
eighty days. The first seven or eight years or 
grades shall be styled the elementary school, and 
the remaining years or grades shall be styled the 
high school: Provided, the system, for con- 
venience in administration, may be divided into 
three parts, the elementary school, consisting of 
the first six or seven grades, and a junior and sen- 
ior high school, embracing the remaining grades, 
if better educational advantages may be supplied. 
(1923, c. 136, s. 2; 1941, c. 158, s. 1; 1943, c. 255, s. 
23°C. 8.5386.) 

Editor’s Note.—The 1943 amendment. substituted “eighty” 
for ‘“‘sixty’”? in line eight. 

§ 115-5. Twelve grades authorized upon re- 
quest by iocal unit—Upon the request of the 
county board of education or the board of trustees 
of a city administrative unit, the state board of 
education shall provide for the operation of a 
school system to embrace twelve grades in accord- 
ance with such plans as may be promulgated by the 
state superintendent of public instruction in any 
high school district for which such request is 
made at the time the crganization statement is 
submitted, (1941, ci 158, s. 1; 1943, c..721, s..8:) 

Cross References.—As to 
§ 115-355. 

Editor’s Note.—The 1943 amendment 
board of education’ for “state school commission.’”’ The 
amendatory act provided that ‘“‘any reference to the said 
school commission shall be deemed a reference to the state 


board of education,’’ 
For comment on this section, see 19 N. C. I. Rev. 


the organization statement, see 


substituted ‘“‘state 


512. 


§ 115-6. Provision for cost of operating twelve 
grades. — When the request for the extension of 
the system of the public school to embrace twelve 
grades is submitted as provided in § 115-5, the 
cost of the same shall be paid from the appropria- 
tion made for the operation of the state nine 
months’ school term in the same manner and on 
the same standards, subject to the provisions of 
§§ 115-5 to 115-7, as provided in the “School Ma- 
chinery Act.” (1941, c. 158, s. 2; 1943, c. 255,s:2.) 

Cross Reference—As to the School Machinery Act, 
§§ 115-347 et seq. 

Editor’s Note.—The 1943 amendment changed the term 
from eight to nine months. 


§ 115-7. Application blanks for requesting 
twelve grades; allotment of teachers.— The state 
superintendent of public instruction and the state 
board of education shall provide the necessary 
blanks and forms for requesting an extension of 
the public school system to embrace twelve grades 
as herein provided, in the organization statements 
to be submitted by the several administrative 
units of the state in preparation for the school 
term of one thousand nine hundred and forty-two- 
forty-three, and annually thereafter, and the state 
board of education shall allot teachers for the 
school year one thousand nine hundred and forty- 
two-forty-three for any district heretofore operat- 
ing a school program embracing twelve grades 
upon the basis of attendance for the preceding 
year: Provided, that for any district requesting 
to operate for the first time a system embracing 
twelve grades the allotment of teachers shall 
be based on a fair and equitable estimate of the 


see 
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prospective increase in attendance, as submitted 
by the requesting unit, and the average attendance 
for the preceding year. (1941, c. 158, s. 3; 1943, 


Cee 1S Se) 

Cross Reference.—As to the organization statement, see 
§ 115-355. 

Editor’s Note.—The 1943 amendment substituted ‘“‘state 


board of education” for ‘‘state school commission.” 


§ 115-8. Administrative units classified. — Each 
county of the State shall be classified as a county 
administrative unit, the schools of which, except 
in city administrative units, shall be under the 
general supervision and control of a county board 
of education with a county superintendent as the 
executive officer. A city administrative unit shall 
be classified as an area within a county that com- 
prises a school population of 1000 or more ana 
which has been or may be approved by the State 
Board of Education as such a unit for purposes of 
school administration. The general administra- 
tion and supervision of a city administrative unit 
shall be under the control of a board of trustees 
or school commissioners with a city superintend- 
ent as the administrative officer. (1943, c. 721, 
Se [i5)} 


Cross Reference.——As to school 
istration generally, see § 115-352. 
Editor’s Note.—The 1943 amendment substituted 
board of education” for “‘state school commission.” 


§ 115-9. The term “district” defined.—The term 
“district” as used in this chapter is hereby de- 
fined to mean any convenient territorial division 
or subdivision of a county, created for the purpose 
of maintaining within its boundaries one or more 
public schools. It may include an incorporated 
town or city, or a township, or a part of a town- 
ship. There shall be two different kinds of dis- 
tricts: (1) The non-local tax district, that is, one 
attendance area of the county administrative unit 
under the control of the county board of educa- 
tion, or the attendance area in a City Administra- 
tive Unit under the control of a Board of Trus- 
tees, but having no special local tax funds for sup- 
plementing the State and county funds; (2) The 
local tax district, that is, one or more attendance 
areas of a county administrative unit having a 
school population of 1000 or more and under the 
control of the county board of education, or the 
attendance area in a City Administrative Unit 
under the control of a Board of Trustees, but hav- 
ing in addition to State and county funds a spe- 
cial local tax fund voted by the people for supple- 
menting State and county funds. A local tax dis- 
trict may embrace one or more elementary schools 
and/or a highschool. (1923,*c.'136,s, 3; CS, 
5387.) 

Cross References.—As to school organization and admin- 
istration generally, see § 115-352. As to power of state 


board of education to divide state into convenient number 
of school districts, see § 115-19. 


organization and admin- 


“state 


Cited in Plott v. Board, 187 N. C. 125, 133, 121 S. . 190. 


§ 115-10. Schools classified and defined. — The 
different types of public schools are classified and 
defined as follows: (1) An elementary school, 
that is, a school that embraces a part or all of the 
eight elementary grades: (2) A high school, that 
is, a school that embraces a high school depart- 
ment of one or more grades above the elementary 
grades and containing not less than twenty pupils 
in average daily attendance; (3) A union school, 
that is, a school embracing both elementary and 
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high school. gtades.. (1923, c.. 136;.si 14; -C,-S. 


5388.) 


§ 115-11. Officials defined. — The governing 
board of the county administrative unit is “The 
County Board of Education”. The governing 
board of a school district is “The District Com- 
mittee’. The governing board of a city adminis- 
trative unit is “The Board of Trustees’; and 
wherever any other name is used to designate the 
governing board of a city administrative unit, the 
name “Board of Trustees” is hereby declared to 
be its equivalent. 

The executive officer of the county administra- 
tive unit, and the executive officer of the city ad- 
ministrative unit, shall be called “Superintendent”. 
The executive head of a district or school shall be 
calledi“Principal”., (1923, c.136, 5. 5--C. S. 5389.) 


§ 115-12. School day defined.—A school day is 
defined to mean the number of hours each day 
the public schools are conducted and the time 
teachers are employed to instruct pupils or to su- 
pervise their activities. (1923, c. 136, s. 6; C. S. 
5390.) 

Cross Reference.—For definition of school month, 
115-351. 

§ 115-13. Part-time classes defined. — The term 
“part-time classes” is defined to mean the period 
provided for those pupils who may be able to at- 
tend school for only one or more recitations or 
exercises daily!” (1923, c.136) si°7 7" CS. 253992) 


§ 115-14. A standard high school defined.—A 
standard high school is defined as a high school 
that presents the following minimum _ require- 
ments: A school term of not less than one hun- 
dred and eighty days; four years or grades of work 
beyond the elementary school; three teachers 
holding required certificates; not less than forty- 
five pupils in average daily attendance, a program 
of ‘studies approved by the state superintendent of 
public instruction, and such equipment as may be 
deemed necessary by the state superintendent of 
public instruction to make the instruction bene- 
ficial to pupils: Provided, however, that in 
schools maintaining a nine months’ term, meeting 
all other requirements, and offering superior in- 
struction, fewer than forty-five pupils in average 
daily attendance may be considered. (1923, c. 136, 
s. 8; 1927, c.. 40; 1943, c. 255, s. 2; C. S. 5392.) 

Editor’s Note.—The 1943 amendment substituted “eighty” 
for “sixty”? in line five. 


§ 115-15. Public school funds defined.—All rev- 
enues of the state for the maintenance and sup- 
port of the public school system of the state shall 
be divided into three funds, as follows: 

(a) The state literary fund—or all funds of the 
state heretofore derived from the sources enumer- 
ated in section four, Article IX of the state con- 
stitution, and all funds that may be hereafter so 
derived, together with any interest that may ac- 
crue thereon, shall be a fund separate and distinct 
from the other funds of the state, to be known as 
the state literary fund, and shall be loaned by the 
state board of education to county boards of ed- 
ucation, in accordance with law, for the purpose 
of aiding in the erection and equipment of school- 
houses. 

(b) The special building fund—or all funds de- 
rived from the sale of state bonds authorized by 


see § 
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the generai assembiy to be sold and loaned by 
the state board of education to county boards of 
education for the special purpose of aiding in the 
erection and equipment of schoolhouses, and 
designated by the general assembly as a special 
building fund. 

(c) The state public school fund—or all other 
funds derived from all other sources in accord- 
ance with law, and deposited in the state treasury 
for the support and maintenance of the public 
school system and all forfeitures, fines and penal- 
ties imposed by the state board of education for 
the failure of any company or corporation to keep 
any contract entered into between the state board 
of education and said company. (1923, c. 136, s. 
9 CaS 25393.) 

Cross Reference.—As to how school funds shall be paid 
out, see § 115-368. 


SUBCHAPTER Il. ADMINISTRATIVE 
ORGANIZATION. 


Art. 2. The State Board of Education. 
§ 115-16: Repealed by Session Laws 1943, c. 
feleSeee 


§ 115-17. Power to purchase at mortgage sales; 
payment of drainage assessments.—The State 
Board of Education is authorized to purchase, at 
public sale, any land or lands upon which it has a 
mortgage or deed of trust securing the purchase 
price, or any part thereof, and when any land so 
sold and- purchased by the said Board of Educa- 
tion is a part of a drainage district already con- 
stituted, upon which said land assessments have 
been levied for the maintenance thereof, such as- 
sessments shall be paid by the said State Board 
of Education, as if said land had been purchased 
er owned by an individual. (Ex. Sess. 1924, c. 24.) 


§ 115-18. Power to adjust debts for purchase 
price of lands sold; sale of mortgages, etc. — The 
State Board of Education is hereby authorized 
and empowered to settle, compromise or other- 
wise adjust any indebtedness due it upon the pur- 
chase price of any land or property sold by it, or 
to cancel and surrender the notes, mortgages, 
trust deeds or other evidence of indebtedness 
without payment, when, in the discretion of the 
said board, it appears that it is proper to do so. 
Said Board of Education is further authorized and 
empowered to sell or otherwise dispose of any 
such notes, mortgages, trust deeds. or other evi- 
dence of indebtedness. (1925, c. 220.) 


§ 115-19. Powers and duties of the board—The 
state board of education shall succeed to all the 
powers and trusts of the president and directors of 
the literary fund of North Carolina and the state 
beard of education as heretofore constituted. The 
state board of education shall have power to divide 
the state into a convenient number of school dis- 
tricts; to regulate the grade, salary and qualifica- 
tions of teachers; to provide for the selection and 
adoption of the textbooks to be used in the public 
schools; to apportion and equalize the public 
school funds over the state; and generally to super- 
vise and administer the free public school system 
of the state and make all needful rules and regula- 
tions in relation thereto. All the powers enumer- 
ated in this section shall be exercised in conform- 
ity with the constitution and subject to such laws 


3—15 
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as may be enacted from time to time by the gen- 
eral assembly. (Const., Art. IX, s. 10; Rev., s. 
4033; Code, s. 2506;.1881, c. 200, s. 4; R. C., c. 66; 
Reo CC. 66,67 19430 ce 741s. 82.028.’ 5896.) 


Editor’s Note.—The 1943 amendment rewrote this section. 


§ 115-19.1. Succeeds to property, powers, func- 
tions and duties of abolished commissions and 
boards; power to take, hold and convey property. 
—The state school commission, the state textbook 
commission, the state board of vocational educa- 
tion, and the state board of commercial education 
are abolished from and after the first day of April, 
one thousand nine hundred and forty-three and 
from and after said date the state board of educa- 
tion as constituted under section eight of article 
nine of the constitution of North Carolina, as 
amended at the November election of one thousand 
nine hundred and forty-two, shall succeed to the 
title to all property, real and personal, and shall 
succeed to and exercise and perform all the pow- 
ers, functions and duties of said commissions, 
boards, and of the state board of education as con- 
stituted prior to the first day of April, one thousand 
nine hundred and forty-three, including the power 
to take, hold and convey property, both real and 
personal, to the same extent that any corporation 
might take, hold and convey the same under the 
laws of this state. (1943, c. 721, s. 1.) 


§ 115-20. Administration of public school sys- 
tem and educational funds; membership of board; 
officers; vacancies; quorum; compensation and ex- 
penses.—The general supervision and administra- 
tion of the free public school system, and of the 
educational funds provided for the support thereof, 
shall, from and after the first day of April, one 
thousand nine hundred and forty-three, be vested 
in a state board of education to consist of the lieu- 
tenant governor, state treasurer, the superinten- 
dent of public instruction, and one member from 
each congressional district to be appointed by the 
governor. The state superintendent of public in- 
struction shall have general supervision of the pub- 
lic schools and shall be secretary of the board. 
There shall be a comptroller appointed by the 
board, subject to the approval of the governor as 
director of the budget, who shall serve at the will 
of the board and who, under the direction of the 
board, shall have supervision and management of 
the fiscal affairs of the board. The appointive 
members of the state board of education shall be 
subject to confirmation by the general assembly 
in joint session. A majority of the members of 
said board shall be persons of training and expe- 
rience in business and finance, who shall not be 
connected with the teaching profession or any edu- 
cational administration of the state. The first ap- 
pointments under this section shall be members 
from odd numbered congressional districts for two 
years, and members from even numbered congres- 
sional districts for four years, and, thereafter, all 
appointments shall be made for a term of four 
years. All appointments to fill vacancies shall be 
made by the governor for the unexpired term, 
which appointments shall not be subject to con- 
firmation. The board shall elect a chairman and 
a vice-chairman. A majority of the board shall 
constitute a quorum for the transaction of business. 
The per diem and expenses of the appointive 
members of the board shall be provided by the 
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general assembly. (Const., Art. IX, ss. 9, 12, 13; 
Rev., s. 4031; Code, s. 2504; 1881, c. 200, s. 2; 1943, 
CTeb eek eo tonob.) 


Editor’s Note.—The 1943 amendment rewrote this section. 


§ 115-21. Record of proceedings. — All the pro- 
ceedings of the board shall be recorded in a well- 
bound and suitable book, which shall be kept in 
the office of the superintendent of public instruc- 
tion.. (Rev., s. 4032; Code, s. 2505; 1881, c. 200, 
sid OSH age29 


§ 115-22. Reports to general assembly. — The 
state board of education shall report to the gen- 
eral assembly the manner in which the state liter- 
ary fund has been applied or invested, with such 
recommendations for the improvement of the 
same as to it shall seem expedient. (Rev., s. 4034; 
Codey sr 2507 Re Calc 106.) sat.c Sco mGurl COS sun 
£903, .C., DO i, NSunds. Vo eo oe) 


§ 115-23. Investments.—The state board of edu- 
cation is authorized to invest in North Carolina 
four per cent bonds or in other safe interest-bear- 
ing securities, the interest on which shall be used 
as may be directed from time to time by the gen- 
eral assembly for school purposes. (Rev., s. 4035; 
1891, c. 369; C. S. 5399.) 


§ 115-24, State treasurer keeps accounts of lit- 
erary fund; reports to general assembly. — The 
state treasurer shall keep a fair and regular ac- 
count of all the receipts and disbursements of the 
state literary fund, and shall report the same to 
the general assembly at the same time when he 
makes his biennial account of the ordinary reve- 
nue. (Rev., s. 4034; Code, s. 2507; R. C.,’c. 66, s. 
4: 1825, c. 1268, s. 2; 1903, c. 567, s. 1; C. S. 5400.) 


§ 115-25. Acceptance of federal aid for physical 
education—The state board of education is 
authorized to accept any federal funds that may 
be appropriated now or hereafter by the federal 
government for the encouragement of physical 
education and to make all needful rules and regu- 
lations for promoting physical education. (1921, c. 
146, s. 14; C. S. 5401.) 


Art. 3. State Superintendent of Public 
Instruction. 

§ 115-26. Office at capital; copies of papers 
therein.—The superintendent of public instruction 
shall keep his office at the seat of government. 
Copies of his acts and decisions and of all papers 
kept in his office and authenticated by his signa- 
ture and official seal shall be of the same force 
and validity as the original. (Rev., s. 4089; 1900, 
c. 525; C. S. 5402.) 


§ 115-27. Salary of state superintendent of pub- 
lic instruction. — The salary of the state superin- 
tendent of public instruction shall be six thou- 
sand six hundred dollars a year, payable monthly. 
(Revs e745: Coderte Bo 737: 187 9c 220, eseo- 
1901, c. 4, ss. 9, 11; 1903, c. 435, s. 2; 1903, c. 567, 
s. 6; 1903, c. 603; 1905, c. 533, ss. 2, 15, 16; 1907, c. 
830) ss 6, La OT ec 094s 91S ics eae AOLT ice: 
167; 2BH5sVL919S ch 29385) LOLS chicas SL Ooi ene, 
41; 1s) 22° 19355 094415 194% Cs Ces 3869.) 

Editor’s Note.—The 1941 amendment increased the salary 


of the superintendent of public instruction from $6,000 to 
$6,600 per annum, 


§ 115-28. Powers and duties.—The state super- 
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intendent of public instruction is empowered and 
it shall be his duty: 

1. Looks after Schools, Reports to Governor.— 
To look after the school interests of the state, and 
to report biennially to the governor at least five 
days previous to each regular session of the gen- 
eral assembly. His report shall give information 
and statistics of the public schools, and recom- 
mend such changes in the school law as shall 
occur to him. 

2. Directs Schools, Enforces and Construes 
School Law. — To direct the operations of the 
public schools and enforce the laws and regula- 
tions in relation thereto. 

3. Receives Evidence as to Superintendents’ 
Performance of Duties. — To receive evidence as 
to unfitness or negligence of any superintendent, 
and when necessary to report it to the local school 
authorities for action. 

4. Sends Circular Letter to School Officers.— 
To send to each school officer a circular letter 
enumerating his duties as prescribed in this chap- 
ter. 

5. Investigates Other School Systems.—To cor- 
respond with leading educators in other states, 
to investigate systems of public schools established 
in other states, and, as far as_ practicable, to 
render the results of educational efforts and ex- 
periences available for the information and aid of 
the legislature and the state board of education. 

6. Acquaints Himself with Local Educational 
Wants, Delivers Lectures, etc.—To acquaint him- 
self with the peculiar educational wants of the sev- 
eral sections of the state, and to take all proper 
means to supply such wants, by counseling with 
local school authorities, by lectures before teach- 
ers’ institutes, and by addresses before public as- 
semblies on subjects relating to public schools and 
public school work. 

7. Travels in Connection with Loan Fund, ete. 
—To go to any county when necessary for the due 
execution of the law creating a permanent loan 
fund for the erection of public schoolhouses. He 
shall include in his annual reports a full showing 
of everything done under the provisions of the 
law creating such permanent loan fund. 

8. Signs Requisitions on Auditor.—To sign all 
requisitions on the auditor for the payment of 
money out of the state treasury for school pur- 
poses. 

9. Has Publications Made, etc.— To have the 
school laws published in pamphlet form and dis- 
tributed on or before the first day of May of each 
year; to have printed and distributed such edu- 
cational bulletins as he shall deem necessary for 
the professional improvement of teachers and for 
the cultivation of public sentiment for public edu- 
cation; and to have printed all forms necessary 
and proper for the purposes of this chapter. (Rev., 
ss. 4089, 4090, 4091, 4092; 1900, c. 525; 1901, c. 4, 
SS. Seek 90S) Cras haise Sl) L908 EG a Ole Sore ali 
1909 uC Dede Sucka LOeay C. 21982 (Ceo 5403.) 


§ 115-29. Division of professional service. — 
There shall be created in the office of the superin- 
tendent of public instruction a division of profes- 
sional service, having a director and such assist- 
ants, clerks, and stenographers as may be neces- 
sary and consistent with the appropriation made 
for this division. All rules and regulations gov- 
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erning the certification of teachers passed by the 
state board of examiners and institute conductors, 
and now in force, shall be continued in full force 
and effect until amended or repealed by the au- 
thority of the state board of education, which is 
hereby constituted the legal board for certificating 
or providing for the certification of all teachers. 
cop deem 4 Gyon 16.) Cob 4 04.) 


§ 115-30. Division of negro education. — To se- 
cure better supervision of negro education in all 
normal schools, training schools, high schools, el- 
ementary schools, and teacher training depart- 
ments in all colleges for negroes over which the 
state now or hereafter may have any control, the 
state board of education is authorized, upon the 
recommendation of the superintendent of public 
instruction, to employ a director of negro educa- 
tion, and such supervisors, assistants, both clerical] 
and professional, as may be necessary to carry out 
the purposes of this section not inconsistent with 
the amount of the appropriation, and to define the 
duties: of the: same.° (1921, c.' 146, s.°17; -G.S, 
5405.) 


§ 115-31. Division of publications.——There shali 
be created in the office of the superintendent of 
public instruction a division of publications, hav- 
ing a director and such assistants as may be need- 
ful to carry out the provisions of this law. The 
director shall be appointed by the superintendent 
of public instruction, and the salary and expenses 
shall be fixed by the budget bureau. 

All publications issued from the office of the 
superintendent of public instruction shall be 
edited by the director and no printing shall be 
authorized until approved by the superintendent 
of public instruction. 

The director of publications, with the approval 
of the superintendent of public instruction, shall 
have control of all publications and such other 
duties as may be assigned him by the superintend- 
ent of public instruction. All county or city su- 
perintendents and other public school officials re- 
ceiving publications from the office of the super- 
intendent of public instruction shall be required 
to keep a record of publications received, the 
number of each on hand at the close of the year, 
and whenever it shall appear that the county or 
city superintendent or other school officials are 
careless or negligent in using or distributing the 
publications, bulletins, blanks, etc., received from 
the office of the superintendent of public instruc- 
tion, the state superintendent of public instruction 
shall report the same to the county board of educa- 
tion, which board shall investigate’ the matter, 
and the county superintendent shall be required 
by the board of education to carry out the provi- 
sions of this law. The salary and expenses of the 
director shall be paid out of the state public 
school fund. (1921, c. 146, s. 18; C. S. 5406.) 


Art. 4. Boys’ Road Patrol. 


§ 115-82. Boys’ road patrol organized. — The 
state board of education, whose duty it shall be to 
appoint a director of the work of the boys’ road 
patrol in the state of North Carolina is hereby 
charged with the duty of organizing a brigade of 
school boys in this state to be called the Boys’ 
Road Patrol, and to be composed of boys who at- 
tend the public schools of the state. (1915, c. 239, 
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a0 eats 108) Vo seo a te Ces: 


4931.) 


Editor’s Note.—The duty imposed upon the state board 
of education by this section was formerly placed on the 
board of agriculture. This provision is new with Public 
Laws 1925 ch. 300. 

Prior to the 1937 amendment, this section applied only to 
boys who attended rural public schools. 


§ 115-33. Duties of patrol—The duties of such 
patrol shall be to look after the maintenance of 
the road lying near the home of each member ot 
the patrol, to drag and ditch same by the use of 
machinery placed in the care of the patrol by the 
state and county in such manner as the state board 
of education shall direct, to prevent forest fires 
by extinguishing fire along the public highway, 
to study safety rules and methods, and to practice 
research along safety lines to the end of remov- 
ing hazards from the highways. (1915, c. 239, s. 
2019251 Ce 800,523 1987, 04399; 8. 2: C, S:.4932.) 

Editor’s Note.—By Public Laws 1925, ch. 300, the State 
Board of Education has the supervisory power over the boy’s 
road patrol instead of the board of agriculture as formerly 


provided for, and the duty of preventing forest fires is also 
new. 


The 1937 amendment added the latter part of this section 
relating to study of safety rules, etc. 

§ 115-34. Regulations for patrol; prizes au- 
thorized—The State Board of Education is 
specially empowered and directed to devise, or- 
ganize, and adopt all such rules and regulations 
as may be necessary for effectually carrying out 
the purposes of this article; may award suitable 
prizes and pay all expenses of successful compet- 
itors and others engaged in such work in attend- 
ance upon meetings and for other purposes. (1915, 
C, 239, s. 3; 1925, c. 300, s. 3; C. S.' 4933.) 

Editor’s Note.—The authority delegated to the State Board 
of Education under this section was formerly given to the 
board of agriculture, the change taking effect by Public 
Laws 1925, ch. 300. 

§ 115-35. Funds for support.— All moneys for 
the carrying out of this articte shall be provided 
by the counties themselves in codperation with 
the State of North Carolina. The commission- 
ers of the counties of North Carolina are em- 
powered to make annual donations out of the 
county funds for the purposes of this article. 
(1915, ¢. 239, ssi 4, 621925, ¢ 300, s. 4; C. S. 4934.) 

Editor’s Note.—By Public Laws 1925, ch. 300, the State of 
North Carolina is substituted for the board of agriculture, to 


co-operate with the counties, in raising the funds necessary 
to carry out the provisions of this article. 


§ 115-36. Minimum preliminary appropriation by 
county.—Said brigade shall not be organized in 
any county until the commissioners of said 
county set apart and appropriate not less than 
one hundred dollars for the purposes of this ar- 
ticle, to be spent in said county by the State 
Boardeote Hducation: (ols cmeson sab. 11925.5c. 
300, s. 5; C. S. 4985.) 


Editor’s Note.—By Public Laws 1925, ch. 300, the one hun- 
dred dollars set apart under this section is to be spent by 
the State Board of Education and not by the board of agri- 
culture as formerly provided for. 


SUBCHAPTER Lily DUTIES, POWERS AND 
RESPONSIBILITIES OF COUNTY 
BOARDS OF EDUCATION. 


Art. 5. The Board: Its Corporate Powers. 


§ 115-37. How constituted. — The county board 
of education in each county shall consist of the 


[ 227 ] 


§ 115-38 
number of members which have been or may be 
appointed by the General Assembly in its biennial 
act or acts appointing members of boards of edu- 
cation. The term of office shall be for two years, 
except as may be otherwise provided in the said 
act or acts. 

The members appointed under said act or acts 
shall qualify by taking the oath of office on or be- 
fore the first Monday in April. (1923, c. 136, ss. 
10, "Lie 175s sso, Se) Pubs Loc, eee ess. 11924; 
CC, 63.189 81925. ce 104 Pubs Wocw 1925) 0c lao; 
Pubr Loc, 1927) "ccs 579 583 -19295 con 202 mmole; 
Pub. Loc. 1929, c. 335; 1931, cc. 39, 278, 313, 363; 
1933, c. 208: 1935, c. 485; 1937, cc. 38, 79, 395; 
1939, c. 392; 1941, c. 380; 1943, c. 511; C. S. 5410.) 

Effect of Failure to Qualify on Day Prescribed.—A county 
board of education is a body politic and corporate, and is 
authorized to prosecute and defend suits in its own name, 
and to discharge certain duties imposed by statute, § 115- 
45, and where the members of the board appointed by the 
General Assembly fail to take the oath of office on the date 
prescribed by this section, but take the oath on the next 
succeeding day, their failure to qualify on the day pre- 
scribed does not impair the existence of the corporate body, 
and where they have discharged the statutory duties im- 
posed upon them, and no vacancy has been declared by the 
State Board of Education, and no proceedings in the na- 
ture of quo warranto have been instituted to determine their 
right to office, the acts of the appointees as members of the 
board cannot be annulled by a proceeding to restrain the 
board from purchasing a school site in discharge of its stat- 
utory duties. Crabtree v. Board of Education, 199 N. C. 645, 
155 Speen O50: 

Cited in Board of Education v. Walter, 198 N. C. 325, 328, 
11S, Basle: 

§ 115-38. How nominated and elected.— In all 
the counties of the state there shall be nominated 
in the year one thousand nine hundred and twenty- 
four, and biennially thereafter, at the party 
primaries or conventions, at the same time and 
in the same manner as that in which other county 
officers are nominated, a candidate or candidates, 
by each political party of the state, for member 
or members of the county board of education to 
take the place of the member or members of said 
board whose term next expires. The names of 
the persons so nominated in such counties shall 
be duly certified by the chairman of the county 
board of elections, within ten days after their 
nomination is declared by said county board of 
elections, to the superintendent of public instruc- 
tion, who shall transmit the names of all persons 
sO nominated, together with the name of the 
political party nominating them, to the chairman 
of the committee on education in the next session 
of the general assembly within ten days after it 
convenes. The general assembly shall elect or ap- 
point one or more, from the candidates so nomi- 
nated, members of the county board of education 
for such county. Upon failure of the general as- 
sembly to elect or appoint members as herein 
provided, such failure shall constitute a vacancy, 
which shall be filled by the state board of educa- 
tion. The term of office of each member shall be- 
gin on the first Monday of April of the year in 
which he is elected, and shall continue until his 
successor is elected and qualified. (1923, c. 136, s. 
123°C. Se8412%) 

Local Modification.—Jackson: 1943, c. 740. 


§ 115-39. County board of elections to provide 
for nominations.—The county board of elections, 
under the direction of the state board of elections, 
shall make all necessary provisions for such 
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nominations as are herein provided for. (1923, c. 
136, s.13; C. S. 5413.) 


§ 115-40. Members to qualify.— Those persons 
who shall be elected members of the county 
board of education by the general assembly must 
qualify by taking the oath of office on or be- 
fore the first Monday in April next succeeding 
their election. A failure to qualify within that 
time shall constitute a vacancy. Those persons 
elected or appointed to fill a vacancy must qual- 
ify within thirty days after notification thereof. 
A failure to qualify within that time shall con- 
stitute a vacancy. (1923, c. 136, s. 14; C. S. 5414.) 


Cited in Crabtree v. Board of Education, 199 N. C. 645, 
Gah bE Sh in, SeOh 


§ 115-41. Vacancies in nominations. — If any 
candidate shall die, resign, or for any reason he- 
come ineligible or disqualified between the date of 
his nomination and the time for the election by 
the general assembly of the member or members 
of the county board of education for the county of 
such candidate, the vacancy caused thereby may 
be filled by the action of the county executive 
committee of the political party of such candi- 
dates (1928. 160 196) (62 15 4S CrS 25415.) 


§ 115-42. Vacancies in office.—All vacancies in 
the membership of the board of education in 
such counties by death, resignation, or otherwise 
shall be filled by the action of the county execu- 
tive committee of the political party of the mem- 
ber causing such vacancy until the meeting of 
the next regular session of the general assembly, 
and then for the residue of the unexpired term 
by that body. If the vacancy to be filled by the 
general assembly in such cases shall have oc- 
curred before the primary or convention held in 
such county, then in that event nominations for 
such vacancies shall be made in the manner 
hereinbefore set out, and such vacancy shall be 
filled from the candidates nominated to fill such 
vacancy by the party primaries or convention 
of such county. All vacancies that are not filled 
by the county executive committee under the 
authority herein contained within thirty days 
from the occurrence of such vacancies shall be 
filled by appointment by the state board of edv- 
Cation, (1923-1C./136,"S. 165.1931, 2 o80- mone. 
5416.) 


Editor’s Note. — The Act of 1931 struck out the words 
“remaining members of said county board of education” 
formerly appearing in lines four and five of this section 


and inserted in lieu thereof the words “action of the 
county executive committee of the political party of the 
member causing such vacancy.’’ 

The Act also repealed paragraph two of this section 


which had been added by Public Laws 1923, c. 136, s. 16 
and was as follows: “In the event that all or a ma- 
jority of the members of the board die, resign or are re- 
moved from office, the vacancies shall be filled at once 
by the State board of education.” 

Cited in Board of Education v. Pegram, 
34,147 *S; 9s 622: 


§ 115-43. Eligibility for the office.— No person 
shall be eligible as a member of the county board 
of education who is not known to be a man of 
intelligence, of good moral character, of good 
business qualifications, and known to be in 
favor of public education. No person, while 
actually engaged in teaching in the public schools 
or engaged in teaching in or conducting a pri- 
vate school in connection with which private 


1O7e Naga do3 
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school there is in any manner conducted a public 
school, and no member of a district committee 
or board of trustees, shall be eligible as a mem- 
ber of the county board of education. (1923, c. 
136, s. 17; ©. S. 5417.) 

Constitutional Office—Under sec. 7, Art. XIV, of the Con- 
stitution, one person cannot hold the office of county com- 


missioner and also be a member of the county board of 
education. tate v. Thompson, 122 N. C. 493, 29 S. E. 720. 


§ 115-44. Organization of the board—At the 
first meeting of the new board in April the mem- 
bers of the board shall organize by electing one of 
its members as chairman for a period of one 
year or until his successor is elected and quali- 
fied. The superintendent of public instruction 
shall be ex officio secretary to the board. He 
shall keep the minutes. of the meetings of 
the board, but shall have no vote: Provided, that 
in the event of a vacancy in the county superin- 
tendency the board may elect one of its members 
to serve temporarily as secretary to the board. 
(1923, c. 136, s. 18; C. S. 5418.) 


§ 115-45. The board a body corporate.—The 
board of education shall be a body corporate by 
the name and style of “The Board of Educa- 
tion of County.” By that name it 
shall hold all school property belonging to the 
county, and it shall be capable of purchasing 
and holding real and personal property, of build- 
ing and repairing schoolhouses, of selling and 
transferring the same for school purposes, and 
of prosecuting and defending suits for or against 
the corporation. 

Where there is public school property now in 
the possession of school committees who were 
bodies corporate prior to January first, one thou- 
sand nine hundred, or who became bodies corpo- 
rate by special act of the general assembly, but 
who have since ceased to be bodies corporate; and 
where land or lands were conveyed by deed bear- 
ing date prior to January first, one thousand nine 
hundred, to local trustees for school purposes, 
and such deed makes no provision for successor 
trustees to those named in said deed, and all 
of such trustees are dead; and where such land 
or lands are not now being used for educational 
purposes either by the county board of education 
of the county or the board of trustees of a 
special charter district wherein same are located 
the clerk of the superior court of the county 
wherein such property or such land or lands are 
located shall convey said property or land 
or lands to the county board of education, unless 
same is located in a special charter district. In 
that event said property or land or lands shall 


eee eee wee eee 


be conveyed to the board of trustees of the 
special charter district. (1923, c. 136, s. 19; C. S. 
5419.) 


Cited in Board v. Board, 192 N. C. 274, 134 S. E. 852; 
Hickory v. Catawba County, 206 N. C. 165, 173, 173 S. E. 56; 
Fuller v. Lockhart, 209 N. C. 61, 182 S. E. 733. 

§ 115-46. Compensation of members. — The 
board of education may fix the compensation 
of each member at not to exceed five dollars 
per diem and five cents a mile to and from the 
place of meeting. And no member of the board 
shall receive any compensation for any services 
rendered except the per diem provided in this 
section for attending meetings of the board and 
traveling expenses when attending meetings of 
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the board, or such other traveling expenses as 
may be incurred while performing duties im- 
posed upon any member by authority of the 
board. (1923, c. 136, s. 20; C. S. 5420.) 


§ 115-47. Removal for cause.—In case the state 
superintendent shall have sufficient evidence that 
any member of the county board of education is 
not capable of discharging or is not discharging 
the duties of his office as required by law, or is 
guilty of immoral or disreputable conduct, he shall 
notify the chairman of the county board of edu- 
cation, who shall call a meeting of the board at 
once to investigate the charges, and if found to 
be true, the board shall declare the office vacant. 
(1928, c. 136, s. 21; C. S. 5421.) 


§ 115-48. Meetings of the board.— The county 
board of education shall meet on the first Mon- 
day in January, April, July and October. It may 
elect to hold regular monthly meetings, and to 
meet in special sessions as often as the school 
business of the county may require. (1923, c. 136, 
g. 22: C, 8. 5422.) 


§ 115-49. Powers; suits and actions.— (a) The 
county board of education shall institute all ac- 
tions, suits, or proceedings against officers, per- 
sons, or corporations, or their sureties, for the 
recovery, preservation, and application of ll 
moneys or property which may be due to or 
should be applied to the support and maintenance 
of the schools, except in case of a breach of his 
bond by the treasurer of the county school fund, in 
which case action shall be brought by the county 
commissioners as is hereinafter provided. 

(b) In all actions brought in any court against 
a county board of education for the purpose of 
compelling the board to admit any child or chil- 
dren who have been excluded from any school 
by the order of the board, the order or action 
of the board shall be presumed to be correct, and 
the burden of proof shall be on the complaining 
party to show to the contrary. (1923, c. 136, s. 23; 
Ga-6,25423)) 

Cited in Board v. Board, 


192 N. C. 274, 134 S. FE. 852. 


§ 115-50. Power to subpcena and-to punish for 
contempt.—The board shall have power to is- 
sue subpoenas for the attendance of witnesses. 
Subpoenas may be issued in any and all matters 
which may lawfully come within the powers of 
the board, and which in the discretion of the 
board require investigation; and it shall be the 
duty of the sheriffs, coroners and constables to 
serve such subpcenas upon payment of their law- 
ful fees. 

The county board of education of each county 
shall have power to punish for contempt for any 
disorderly conduct or disturbance tending to dis- 
rupt it in the transaction of official business. 
(1923, c. 136, s. 24; C. S. 5424.) 


§ 115-51. Witness failing to testify, misdemean- 
or.—Any witness who shall willfully and without 
legal excuse fail to appear before the county board 
of education to testify in any matter under in- 
vestigation by the board shall be guilty of a mis- 
demeanor, and fined not more than fifty dollars 
or imprisoned not more than thirty days. (1923, 
c. 136, s. 25; C. S. 5425.) 


§ 115-52. Appeals to board from county officers. 
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—An appeal shall lie from all county school offi- 
cers to the county board of education, and such 
appeals shall be regulated by rules to be adopted 
by the county board of education. (1923, c. 136, 
s. 26; C. S. 5426.) 


§ 115-53. Superior court to review board’s ac- 
tion.—The superior courts of the state may re- 
view any action of the county board of educa- 
tion affecting one’s character or right to teach. 
(1923 .ics 1867 S27 CAG. 64273) 

Where the county board of education orders the re- 
moval of school committeemen, § 115-74, who appeal under 
the provisions of this section, the judgment of the Superior 
Court judge holding the act of the board of education in 
removing the committeemen invalid and dismissing the ap- 
peal for want of jurisdiction is inconsistent and erroneous. 
Board of Education v. Anderson, 200 N. C. 57, 156 S. E. 
153. 


Art. 6. The Direction and Supervision of the 
School System. 


§ 115-54. To provide for all the children of the 
county.—It is the duty of the county board of 
education to provide an adequate school system 
for the benefit of all the children of the county, 
as directed by law. (1923, c. 1386, s. 28; C. S. 
5428.) 


Cross Reference.—As to school organization generally, see 
§ 115-352. 

When Court Will Interfere.—The county board of educa- 
tion is given discretionary powers to direct and supervise 
the county school system for the benefit of all the chil- 
dren therein, including the duty, among others, of selecting 
a school site, with which the courts will not interfere in 
the absence of its abuse. McJInnish v. Board, 187 N. C. 494, 
UPS, alba) REE ‘ 

Discretion of Boards.—In the absence of statutory limi- 
tations upon the power to perform this duty, discretion 
is vested in said boards to locate, discontinue, transfer 
and establish high schools in the districts of their several 
counties. In the absence of abuse, this discretion can- 
not be set aside or controlled by the courts. The princi- 
ple stated and applied in deciding the question presented 
by the appeal in Newton v. School Committee, 158 N. 
C. 186, 187, 73 S. KE. 886, is well settled. Clark v. Mc- 
Ogeen,) 195) N.C) 714, 7163) 1430S 5 2528: 

This section and section 115-61 vest in the sound dis- 
cretion of the board of education of a county the right to 
transfer an existing school in one district to an adjoining 
district for the advantage of the residents of the county, 
and with the fair exercise of this discretion, or in the ab- 
sence of manifest abuse, the courts will not interfere, or 
give injunctive relieh Clark v. McQueen, 195 N. C. 
714, 143, -S. B, 528.7 But see.$ 115-352. 


§ 115-55. General powers.—All powers and du- 
ties conferred and imposed by law respecting 
public schools, which are not expressly conferred 
and imposed upon some other officials, are con- 
ferred and imposed upon the county board of 
education. (1923, c. 136, s. 29; C. S. 5429.) 


Authority to Employ Janitors.—Under the provisions of 
this section the county board of education is authorized to 
select and employ janitors for a school building in a local 
tax district in preference to one appointed by the district 
school committee for the same position. Wiggins v. Board 
of Education, 198 N. C. 301, 151 S. E. 730. 

Where the county purchasing agent purchases equipment 
for a school and gives a note for the same signed by him 
in the name of the school the county is not liable on the 
note, the purchasing agent having no connection with the 
county board of education. Keith vy. Henderson County, 
204. N. C.21, 167 Ss 648i. 

Cited in Wilkinson v. Board of Education, 199 N. C. 669, 
155 Sit 2.562. 


§ 115-56. General control. The county board of 
education, subject to any paramount powers 
wested by law in the state board of education or 
any other authorized agency, shall have general 
control and supervision of all matters pertaining 
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to the public schools in their respective counties, 
and they shall execute the school laws in their re- 
spective cotinties. But whenever duties are as- 
signed to the county board of education in this 
subchapter, they shall not be-construed so as to 
take away from the board of trustees of any city 
administrative unit any duties or other powers as- 
signed to said board of trustees by the general as- 
sembly...) (192d, :€;)136,-9.700°) 1945. by (ele. 
5430.) 

Editor’s Note.—The 1943 amendment substituted 
board of education’’ for ‘‘state school commission.” 
Power Discretionary.—The courts may compel the county 
board of education to act upon discretionary powers con- 
ferred on them by the legislature, but cannot tell them 


how they must act. Key v. Board, 170 N. C. 123, 86 S. E. 
1002. 


“state 


§ 115-57. Fixing time of opening and closing 
schools.—The time of opening and closing the 
public schools in the several public school districts 
of the state, except in city administrative units, 
shall be fixed and determined by the county board 
of education in their respective counties. The 
board may fix different dates for opening the 
schools in different townships, but all the schools 
of each township must open on the same date, as~ 
nearly sass practicable | \(1923; ¢\ 136, s. 3827. Cio: 
5432.) 


§ 115-58. Determination of length of school day. 
—The length of the school day shall be. deter- 
mined by the county board of education for all 
public schools under its jurisdiction and by the 
board of trustees of all other schools: Provided, 
the minimum time for which teachers~shall be 
employed in the schoolroom or on the schoo! 
grounds supervising the activities of children 
shall not be less than six hours. But county 
boards of education may authorize rural schools 
in certain seasons of the year, when the agri- 
cultural needs of the farm demand it, to be con- 
ducted for less than six hours a day: Provided 
further, it shall be the duty of the county boards 
of education and boards of trustees, wherever 
needs are presented, to provide part-time classes 
for pupils above the compulsory school age and 
for such other pupils as are unable because of 
physical defects to attend school for the full 
time designated for the classes in which they 
may be enrolled. (1923, c. 136, s. 33; C. S. 5433.) 

Cross Reference.—As to authority to suspend the oper- 
ation of schools for a limited time when low attendance or 
necessity demands it, see § 115-351. 

§ 115-59. Duty to enforce the compulsory school 
law.—It shall be the duty of teachers, principals, 
county or city superintendents of public instruc- 
tion and attendance officers to enforce the com- 
pulsory school law in accordance with the rules 
and regulations adopted by the state board of ed- 
ucation; and if they shall fail to perform their du- 
ties in this respect, it shall be the duty of the 
county board of education or board of trustees of 
the city administrative unit to withhold the sal- 
ary of such a person or to remove such a one 
from office. Any school official failing to obey 
the law in regard to compulsory attendance shall 
be guilty of a misdemeanor and may be fined or 
imprisoned in the discretion of the court. (1923, 
C136, Ss, 347 Ca oho Sn) 


§ 115-60. Continuous school census.—The state 
board of education shall adopt such rules and 
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regulations as may be necessary for taking a 
complete census of the school population and for 
installing and keeping in the office of the county 
superintendent in each county of the state a 
continuous census of the school population. The 
cost of taking and keeping the census shall be a 
legitimate item in the budget and shall be paid 
out of the incidental fund. If any parent, guard- 
ian, or other person having the custody of a child, 
refuses to give any properly authorized census 
taker, teacher, school principal, or other school 
official charged with the duty of obtaining the 
census of the school population of any district, the 
necessary information to enable such person to 
obtain an accurate and correct census, or shall 
knowingly and willfully make any false state- 
ment to any person duly authorized to take the 
school census of any district relative to the age 
or the mental or physical condition of any child, 
he shall be deemed guilty of a misdemeanor and 
shall be fined not to exceed twenty-five dollars 
or imprisoned not to exceed thirty days in the 
discretion of the court. (1921, c. 179, s. 16; 1925, 
IC 95 Ci 0.05435.) 


Editor’s Note.—By amendment, Public Laws 1925, c. 95, 
the last sentence of this section was added. 


§ 115-61. The location of high schools. — Since 
the cost of good high school instruction is too 
great to permit the location of small high schools 
close together, it shall be the duty of the county 
board, wherever the needs demand it, to locate 
not more than one standard high school in each 
township or its equivalent: Provided, it shall be 
discretionary with county boards of education to 
continue standard high schools in existence in 
1928 contrary to the provisions of this section, and 
to establish such high schools in townships in 
which city schools are already located. (1923, c. 
136, se 36" ©CS45437,) 

Cross Reference.—As to requirements which must be met 


in establishing high schools and as to school organization 
in general, see § 115-352. 


§ 115-62. Subjects taught in the elementary 
schools.—The county board of education shall 
provide for the teaching of the following subjects 
in all elementary schools: Spelling, reading, writ- 
ing, grammar, language and composition, English, 
arithmetic, drawing, geography, the history and 
geography of North Carolina, history of the 
United States, elements of agriculture, health 
education, including the nature and effect of 
alcoholic drinks and narcotics, and fire preven- 
tion. 

It shall be the duty of the state superintendent 
of public instruction to prepare a course of study 
outlining these and other subjects that may be 
taught in the elementary schools, arranging the 
subjects by grades and classes, giving directions 
as to the best methods of teaching them, and in- 
cluding type lessons for the guidance of the 
teachers. The board of education shall require 
these subjects in both public and private schools 
to be taught in the English language, and any 
teacher or principal who shall refuse to conduct 
his recitations in the English language shall be 
guilty of a misdemeanor, and may be fined or im- 
prisoned in the discretion of the court. (1923, c. 
136, s. 39: C. S. 5440.) 


§ 115-63. Instruction on alcoholism and _ nar- 
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cotism.—In addition to health education, which 
is now required by law to be given in all schools 
supported in whole or in part by public money, 
thorough and scientific instruction shall be given 
in the subject of alcoholism and narcotism. 
The State Superintendent of Public Instruc- 
tion is hereby authorized and directed to pre- 
pare, or cause to be prepared, for the use of all 
teachers who are required by this section to give 
instruction in the subjects of alcoholism and nar- 
cotism, a course of study on health education, 
which shall embrace suggestions as to methods 
of instruction, outlines of lesson plans, lists of 
accurate and scientific source material, suggested 
adaptations of the work to the needs of the chil- 


dren in the several grades, and shall specify the. 


kind of work to be done in each grade, and the 
amount of time to be ¢evoted to such instruc- 
tion. The state board of education shall be au- 
thorized, directed and empowered to select, ap- 
prove, and adopt a simple, scientific textbook, 
which textbook shall be free from political prop- 
aganda, and approved by the state board of health 
and the faculty of the Medical School of the Uni- 
versity of North Carolina, on the effects of al- 
coholism and narcotism on the human system, 
and/or a different or revised text on “health” 
which shall contain chapters giving complete, de- 
tailed, and scientific information on the subjects, 
to be taught as a unit of work every year in the 
appropriate elementary grade, or grades, of the 
public schools of North Carolina. Adequate time 
shall be given to teach the subject efficiently. The 
work in the subject of alcholism and narcotism 
shall be a part of the work required for promotion 
from one grade to another: Provided also, that 
provision shall be made in the course of study 
prepared by the state department of public in- 
struction for teachers, aids and devices for the as- 
sistance of teachers in teaching the effects of 
alcoholism and narcotism on the human system. 

In all normal schools, teacher training classes, 
summer schools for teachers, and other institu- 
tions giving instruction preparatory to teaching 
or to teachers actually in service, adequate time 
and attention shall be given to the best methods 
in teaching health education, with special refer- 
ence to the nature of alcoholism and narcotism. 

It shall be the duty of all officers and teachers, 
principals and superintendents in charge of any 
school or schools, comprehended within the 
meaning of this section, to.comply with its pro- 
visions; and any such officer or teacher who shail 
fail or refuse to comply with the requirements of 
this section shall be subject to dismissal by the 
proper authorities. (1929, c. 96, ss. 1-3; 1935, c. 
404; 1943, c.. 721, s. 9.) 

Cross Reference.—As to instruction in the prevention of 
forest fires, see § 113-60. 

Editor’s Note.—Prior to the amendment of 1935 the lat- 
ter part of the second paragraph of this section specified 
the number of lessons on alcoholism and narcotism. ‘The 
section now goes into the subject in much more detail. 

The 1943 amendment struck out the words ‘‘The State 
Textbook Commission and”’ formerly appearing at the be- 
ginning of the second sentence of the second paragraph. 

Cited in Newman v. Watkins, 208 N. C. 675, 182 S. E. 
453, dissenting opinion. 

§ 115-64. Instruction in Americanism. — There 
shall be taught in the public schools of North 
Carolina a course of instruction which shall be 
known as Americanism. 
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There shall be included in the term “American- 
ism” the following general items of instruction: 

(a) Respect for law and order. 

(b) Character and ideals of the founders of 
our country. 


(c) Duties of good citizenship. 

(d) Respect for the national anthem and the 
flag. 

(e) A standard of good government. 

(f) Constitution of North Carolina. 

(zg) Constitution of the United States. 

The course of instruction in Americanism shall 


be taught not less than thirty hours during each 
and every school year and shall not be optional 
in the grade or grades in which said course is 
taught. The state board of education shall, as 
soon as convenient, adopt some suitable and 
proper texthook which will conform as near as 
possible and practicable to the carrying out of 
the general items of instruction as herein con- 
tained, and the state superintendent shall prepare 
or have prepared such outline courses of study, 
and shall distribute the same among the teachers 
of the state, as will give them proper direction in 
carrying out the provisions of this law. 

The state board of education shall, before the 
beginning of the next school year, adopt such 
suitable rules and regulations as may be neces- 
sary as to the time, manner, grade or grades in 
which said course of Americanism shall be taught. 
(1923, c. 49; C. S. 5441, 5442.) 

Cress Reference.—As to instruction in the prevention of 


forest fires, see § 113-60. 
Cited in 1 N. C. Law Rev. 308. 


§ 115-65. Kindergartens may be established. — 
Upon a petition by the board of directors or 
trustees or school committee of any school dis- 
trict, endorsed by the county board of education, 
the board of county commissioners, after thirty 
days notice at the courthouse door and three 
other public places in the district named, shall 
order an election to ascertain the will of the 
people within said district whether there shall be 
levied in such a district a special annual tax of 
not more than fifteen cents on the one hundred 
dollars worth of property and forty-five cents on 
the poll for the purpose of establishing kinder- 
garten departments in the schools of said district. 
The election so ordered shall be conducted under 
the rules and regulations for holding special 
tax elections in special school districts, as pro- 
vided in article 23 of this chapter. 

The ballots to be used in said election shali 
have written or printed thereon the words, “For 
Kindergartens” and “Against Kindergartens.” 

If a majority of the qualified voters shall vote 
in favor of the tax, then it shall be the duty of 
the board of trustees or directors or school com- 
mittee of said district to establish and provide for 
kindergartens for the education of the children 
in said district of not more than six years of age, 
and the county commissioners shall annually levy 
. a tax for the support of said kindergarten depart- 
ments not exceeding the amount specified in the 
order of election. Said tax shall be collected as 
all other taxes in the county are collected and 
shall be paid by the sheriff or tax collector to the 
treasurer of the said school district to be used ex- 
clusively for providing adequate quarters and for 
equipment and for the maintenance of said kinder- 
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garten department. 
5443.) 


Cited in Posey v. Board of Education, 199 N. C. 306, 154 
S. E. 393. 


§ 115-66. Board shall provide schools for Indi- 
ans in certain counties.—It shall be the duty of 
the county board of education to provide separate 
schools for Indians as follows: 

The persons residing in Robeson and Rich- 
mond counties, supposed to be descendants of a 
friendly tribe once residing in the eastern portion 
of the state, known as Croatan Indians, and who 
have heretofore been known as “Croatan Indi- 
ans,” or “Indians of Robeson County,’ and 
their descendants, shall be known and designated 
as the “Cherokee Indians of. Robeson County”; 
and the persons residing in Person county sup- 
posed to be descendants of a friendly tribe of 
Indians and “White’s Lost Colony,” once resid- 
ing in the eastern portion of this state, and 
known as “Cubans,” and their descendants, shall 
be known and designated as the “Indians of 
Person County.” 

The Indians mentioned above and their de- 
scendants shall have separate schools for their 
children, school committees of their own race and 
color, and shall be allowed to select teachers of 
their own choice, subject to the same rules and 
regulations as are applicable to all teachers in 
the general school law, and there shall be ex- 
cluded from such separate schools all children of 
the negro race to the fourth generation. The 
County Superintendent in and for Robeson County 
shall keep in his office a record of schools for the 
Cherokee Indians of Robeson County, which said 
record shall disclose the operation of such schools, 
separate and apart from the record of the opera- 
tion of schools for the other races. (1923, c. 136, 
s. 42; 1931, c. 141; C. S. 5445.) 

Local Modification.Pembroke state college for 


Robeson: 1929, c. 195; 1941, c. 323, s. 1. 
Cross Reference.—See note to § 115-2. 


(19235 c..136,.4s. 74026 C. eo: 


Indians, 


Art. 7. Children at Orphanages. 


§ 115-67. Permitted to attend public schools, 
— Children living in and cared for and sup- 
ported by any institution established or incor- 
porated for the purpose of rearing and caring 
for orphan children shall be considered legal 
residents of the unit or district in which the insti- 
tution is located, and a part or all of said orphan 
children shall be permitted to attend the public 
school or schools of the unit or district. 

Provided, that the provisions of this section 
shall be permissive only, and shall not be manda- 
tory.) (1919) ce 301s. T1027 ne, 16a sates 
5446.) 

Editor’s Note.—By Public Laws 1927, ch. 163, the provi- 
sion for payment from an “equalizing fund’? replaced a pro- 
vision for payment from the state “‘public school fund.’’ The 
last sentence making the section permissive and not man- 
datory was also added at this time. ‘The section was re- 
vised in the General Statutes of North Carolina adopted by 
the General Assembly of 1943. 

Failure of Purpose of Trust.—A trust fund created by 
will for the purpose of educating through high school a 
girl inmate of an orphan asylum to be chosen by the 
board of trustees from time to time does not fall into the 
residuary clause for failure of the purpose of the trust on 
the ground that the State educated orphan children through 
high school without charge under the provisions of this 
section; since this section makes the payment for the 
education of the children in orphan asylums permissive 
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only. 
SE abs 

§ 115-68. After nine months, tuition fees may 
be charged.—The board of trustees in special tax 
districts or city administrative units may charge 
such tuition fees as may be agreed upon between 
the authorities of said institution and the board of 
trustees for the attendance of such orphan chil- 
dren for the remainder of the school term, after 
the provision for nine months school has been 
complied with. (1919, c. 301, s. 3; 1943, c. 255, s. 
2; C. S. 5448.) 


Editor’s Note.—The 1943 amendment 
for ‘‘eight”’ in the next to the last line. 


Humphrey v. Board of Trustees, 203 N. C. 201, 165 
547. 


substituted “nine’’ 


Art. g. Instruction of Illiterates—Adult 
Education. 


§ 115-69. Program of adult education provided. 
—The state board of education is authorized to 
provide rules and regulations for establishing and 
conducting schools to teach adults, and the said 
schools when provided for shall become a part of 
the public school system of the state, and shall be 
conducted under the supervision of the state su- 
perintendent of public instruction. Appropriations 
made in the budget appropriations act for the pur- 
pose of carrying out the provisions of this section 
shall be disbursed on vouchers issued by the state 
superintendent of public instruction. (1937, c. 198, 
SS 2303.) 


Art. 9. Miscellaneous Provisions Regarding 
School Officials. 


§ 115-70. Limitations of the board in selecting 
a county superintendent.—lIf any board shall elect 
a person to serve as superintendent of public in- 
struction in a county or city administrative unit 
who does not qualify, or cannot qualify accord- 
ing to the provisions of the School Machinery 
Act, before taking the oath of office, the election 
is null and void, and it shall be the duty of the 
board of education to elect only a person that can 
Gialive 192Siec. 136, s.. 44; CoS. 5458.) 

Cross Reference.—As to qualifications 
schools must meet, see § 115-353. 


§ 115-71. Office and assistance for superintend- 
ent.—The county board of education shall pro- 
vide an office for the county superintendent, at 
the county seat in the courthouse if possible. It 
shall provide office supplies for the superintend- 
ent, such as stationery, stamps and other neces- 
sary supplies in the conduct of his business. The 
county board of education may employ clerical as- 
sistance to aid the county superintendent. (1923. 
¢. 136, s. 45; C. S. 5454.) 


superintendents of 


§ 115-72. Removal of superintendent for cause. 
—The county board of education or the board ot 
trustees of a city administrative unit is authorized 
to remove a superintendent who is guilty of im- 
moral or disreputable conduct, or shall fail or re- 
fuse to perform the duties required of him by law. 

In case the state superintendent shall have 
sufficient evidence at any time that any superin- 
tendent of public instruction is not capable of dis- 
charging or is not discharging the duties of his 
office as required by law, or is guilty of im- 
moral or disreputable conduct, he shall report 
the matter to the county board of education or the 
board of trustees of a city administrative unit 
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which shall hear the evidence in the case; and, if, 
after careful investigation, it shall find the charges 
true, it shall declare the office vacant at once and 
proceed to elect his successor. This section shall 
not deprive any superintendent of the right to try 
his title to office in the courts of the state. (1923, 
c. 136, s. 46; C. S. 5455.) 


§ 115-73. Prescribing duties of superintendent 
not in conflict with law and constitution.—All acts 
of the county board of education or the board of 
trustees of a city administrative unit not in con- 
flict with state law shall be binding on the super- 
intendent, and it shall be his duty to carry out all 
rules and regulations of the board. (1923, c. 136, 
S475) Gi O5456,) : 


§ 115-74. Removal of committeemen for cause. 
—In case the county superintendent or any mem- 
ber of the county board of education shall have 
sufficient evidence at any time that any member 
of any school committee is not capable of dis- 
charging, or is not discharging, the duties of his. 
office, or is guilty of immoral or disreputable 
conduct, he shall bring the matter to the atten- 
tion of the county board of education, which 
shall thoroughly investigate the charges, and’ 
shall remove such committeeman and appoint his 
successor if sufficient evidence shall be produced 
to warrant his removal and the best interests of 
the schools demand it. (1923, c. 136, s. 49; C. S. 
5458.) 

Where county board of education orders the removal of 
school committeemen under this section, judgment of su- 
perior court holding the act of the board invalid and also 
dismissing the appeal for want of jurisdiction is inconsist- 


ent and erroneous. Board of Education vy. Anderson, 200° 
INiewh Ger BY Gewlete SH GR os TERE 


§ 115-75. Advising with the committee in re- 
gard to needs of district. — The county board of 
education shall advise with the committee of each 
district before the school budget is prepared, and 
seek such information as may be helpful in plan- 
ning the work for the ensuing year, in providing 
the number and grade of teachers needed, and 
the amount needed to thoroughly equip the 
school building or buildings of the district. The 
county board of education shall keep the commit- 
tees informed as to the plans and purposes of 
the board and shall seek in every way possible 
to secure their cooperation in providing adequate 
educational opportunities for all the children of 
the district, for the enforcement of the compul- 
sory school law, for teaching adult illiterates, and 
for the encouragement of vocational education 
in the county. (1923, c. 136, s. 50; C. S. 5459.) 


§ 115-76. Supervisors or assistant county super- 
intendent.—The county board of education shall 
have authority to employ an assistant county 
superintendent or to employ a supervisor or su- 
pervisors to aid the county superintendent in 
supervising the instruction in the elementary and 
high schools of the county: Provided, that the 
salary for the same is provided in the budget and 
approved by the county commissioners. The 
duties of the supervisor or the assistant county 
superintendent shall be outlined by the county 
superintendent of public instruction: Provided 
further, the supervisor or assistant county super- 
intendent shall not be assigned to regular cleri- 
cal work in the office of the county superintend- 
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ent. And no part of the salary of any supervisor 
or assistant county superintendent shall be paid 
out of the state public school fund, unless the 
duties assigned to the same are first approved by 
the state superintendent of public instruction. 
(1923; 136, 5.513. C, .6,,5460,) 


§ 115-77. Authority of board over teachers, su- 
pervisors and principals—The county board of 
education or the board of trustees of a city ad- 
ministrative unit upon the recommendation of the 
superintendent, shall have full power to make ail 
just and needful rules and regulations governing 
the conduct of teachers, principals and supervis- 
ors, under jurisdiction of the county board of edu- 
cation ér the board of trustees of a city adminis- 
trative unit, the kind of reports they shall make 
and their duties in the care of school property. 

The county board of education or the board of 
trustees of a city administrative unit shall have 
power to investigate and pass upon the moral 
character of any teacher or school official in the 
public schools of the unit, and to dismiss such 
teacher or school official, if found of bad moral 
character; also to investigate and pass upon the 
moral character of any applicant for employment 
in any public school in the unit. Such inves- 
tigation shall be made after written notice of not 
less than ten days to the person whose character 
is to be investigated. 

If the superintendent reports to the board that 
the work of any teacher, principal or supervisor 
is unsatisfactory, or that either is not observing 
the rules and regulations of the board, the board 
has full authority at any time during the year, up- 
on notice of ten days, to investigate the charges 
and, if sustained, to reduce the salary of the 
teacher, supervisor or principal to the next lower 
salary in the salary schedule, and finally to dis- 
charge the same for failure to perform the duties 
as prescribed by the board. (1923, c. 136, s. 53; 
Cao 54615) 


§ 115-78. Providing for training of teachers. — 
The county board of education or the board of 
trustees of a city administrative unit is authorized 
to provide for the professional growth of the 
teachers while in service, and to pass rules and 
regulations requiring teachers to cooperate with 
the superintendent for the improvement of in- 
struction in the classroom and for promoting 
community improvement. (1923, c. 136, s. 54; C. 
S. 5462.) 


§ 115-79. Pay of teachers.— The board of edu- 
cation or the board of trustees shall not authorize 
the payment of the salary of any teacher or school 
official for a shorter term than*one month, unless 
he or she is providentially hindered from complet- 
ing the term. 

It is the duty of the board of education or the 
board of trustees to provide monthly for the 
prompt payment of all salaries due teachers and 
other school officials, and to meet other necessary 
operating expense. (1923, c. 136, s. 55; C. S. 
5463.) 

§ 115-80. Authority to borrow.—lIf the taxes for 
the current year are not collected when the sal- 
aries and other necessary operating expenses 
come due, and the money is not available for 
meeting the necessary expenses, it shall be the 
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duty of the county board of commissioners to bor- 
row against the amount approved in the budget 
and to issue short-term notes for the amounts so 
borrowed in accordance with the provisions of the 
county finance act and the local government act. 
The interest on all such notes shall be provided 
by the commissioners in addition to the amount 
approved in the budget unless this item is spe- 
cifically taken care of in the budget. But if the 
county board of education shall willfully create 
a debt that shall in any other way cause the 
expenses for the year to exceed the amount au- 
thorized in the budget, without the approval of 
the county commissioners, the indebtedness shall 
not be a valid obligation of the county, and the 
members of the board responsible for making the 
debt may be held liable for the same. (1923, c. 
186;.'8,.56; 1927, c) 239,.s, 18; C...$..5464)) 

Editor’s Note.—By amendment, Public Laws 1927, ch. 239, 
sec. 18, the authority to borrow was changed from the board 
of education to the board of commissioners. 

See Hampton v. Board of Education, 195 N. C. 213, 141 
S. E. 744, where it was held, under the facts and circum- 


stances, that county commissioners were liable for a 
debt created under this section. See notes to § 115-19. 


§ 115-81. Salary schedule for teachers. — Every 
county board of education or the board of trustees 
of a city administrative unit may adopt, as to 
teachers and school officials not paid out of state 
funds, a salary schedule similar to the standard 
salary schedule authorized by the School Machin- 
ery Act, but it likewise shall recognize a differ- 
ence in salaries based on different duties, training, 
experience, professional fitness, and continued 
service in the same school system; but if any 
county board of education or the board of trustees 
of any city administrative unit shall fail to adopt 
such a schedule, the state salary schedule shall 
automatically be in force, and the difference in 
salaries suggested shali be maintained. From 
other than state funds, no teacher shall receive a 
salary higher than that provided in the salary 
schedule, unless by action of the county board of 
education or of the board of trustees of the city 
administrative unit a higher salary is allowed for 
special fitness, special duties or under extraordi- 
nary circumstances. Whenever a higher salary is 
thus allowed, the minutes of the board shall show 
what salary is allowed and the reason for the 
same: Provided, the county board of education, 
upon the recommendation of the committee of a 
district may authorize the committee and the su- 
perintendent to supplement the salaries of all 
teachers of the district from funds derived from 
taxes within such district, and the minutes of the 
board shall show what increase is allowed each 
teacher in each such district. (1923, c. 136, s. 57; 
C. S. 5465.) 


Cross Reference.—As to the state standard salary sched- 
ule, see § 115-359, 


§ 115-82. Salary warrants. — All salary war- 
rants for teachers, principals and other regular 
employees of county administrative units shall be 
issued only on the basis of written monthly cer- 
tifications signed by the chairman and secretary 
of the district committee and filed with the 
County Board of Education; or in city adminis- 
trative units, such certifications shall be signed by 
the chairman and Secretary of the Board of Trus- 
tees. Such certification shall specify the length of 
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service rendered by each person and the amount 
due and payable therefor, and shall specify that 
part of the total amount to be charged to state 
funds and that part to be charged to county, unit 
or district funds: Provided, that the County 
Board of Education or Board of Trustees of a city 
administrative unit, in case of dispute as to any 
claim, may in regular or called session finally de- 
termine the validity of said claim and order set- 
tlement thereof in accordance with their findings. 
Each warrant drawn in payment of any claim, in- 
cluding salaries or for any other purpose, shall 
specify the fund to which the warrant is charge- 
able. If any part of any warrant drawn is 
chargeable against district funds, the amount so 
charged and the district to which said amount is 
charged shall be specified. In the payment of 
salary warrants, the County Board of Education 
or Board of Trustees of a city administrative unit 
may require the teacher’s report at the end of 
each montk to be properly attested by the chair- 
man and secretary of the local committee or of 
the Board ot Trustees before issuing salary war- 
rants: Provided, that the final report of member- 
ship and attendance from any district, whether by 
a teacher, principal, or superintendent, shall be 
subscribed and sworn to before an officer author- 
ized to administer oaths by such teacher, princi- 
pal or superintendent making said report, before 
the last warrant for salary or salaries in said dis- 
trict may be issued: and provided further, that 
the county superintendent or city superintendent 
of schools shall be authorized and directed to at- 
test such signature and oath without fee or charge 
when so requested. (1928, c. 136, ss. 58, 197; 
LO PNge Ce too, Sciatic Owl 9515~C.-430) Ss: Uns 1939) Nc: 
358, s. 20; C..S. 5466.) 


Cross References.—As to how school funds shall be paid 
out in general, see § 115-368. As to state standard salary 
schedule, see § 115-359. 

Editor’s Note.—The act of 1927 changed this section to 
conform with the budget act then in effect. The act of 
1931 rewrote this section; and again it was completely re- 
vised in the General Statutes of North Carolina adopted 
by the 1943 General Assembly. See note to § 115-1. 


Art. 10. Erection, Repair and Equipment of 
School Buildings. 


§ 115-83. Provision for school buildings and 
equipment. —- School buildings, properly lighted, 
and equipped with suitable desks for children and 
tables and chairs for teachers, are necessary in the 
maintenance of a nine months school term. 

It shall be the duty of the county boards of ed- 
ucation, with respect to county administrative 
units, and the Boards of Trustees, with respect to 
city administrative units, to present these needs 
and the cost thereof each year to the county com- 
missioners. The county commissioners shall be 
given a reasonable time to provide the funds 
which they, upon investigation, shall find to be 
necessary for providing the respective units with 
buildings suitably equipped, and it shall be the 
duty of the county commissioners to provide the 
funds for the same. (1923, c. 136, s. 59; 1943, c. 255, 
s. 2; C. S. 5467.) 


Editor’s Note.— The 1943 amendment substituted the 
words “a nine’ for the words “an eight” in line four. 

Expense a County-Wide Charge.—In accordance with the 
provisions of this section, it is the duty of the county 
commissioners, upon information being furnished by the 
ccunty boards of education, to provide the funds necessary 
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for suitable buildings and proper equipment, and such ex- 
penses are a county-wide charge. Reeves v. Board of Ed- 
ucation, 204 N. C. 74, 167 S. E. 454, 

Cited in Mears v. Board of Education, 214 N. C. 89, 197 
Sapl.avoe: 


§ 115-84. Erection or repair of schoolhouses. — 
The building of all new schoolhouses and the re- 
pairing of all old schoolhouses over which the 
county board of education has jurisdiction shali 
be under the control and direction of and by con- 
tract with the county board of education, pro- 
vided, however, that in the building of all new 
schoolhouses and the repairing of all old school- 
houses which may be located in a city administra- 
tive unit, the building of such new schoolhouses 
and the repairing of such old schoolhouses shall 
be under the control and direction of and by con- 
tract with the board of education or the board of 
trustees having jurisdiction over said city adminis- 
trative unit. But the board shall not be authorized 
to invest any money in any new house that is not 
built in accordance with plans approved by the 
state superintendent, nor for more money than is 
made available for its erection. All contracts for 
buildings shall be in writing, and all buildings 
shall be inspected, received, and approved by the 
county superintendent of public instruction, or by 
the superintendent of schools where such school 
buildings are located in a city administrative unit, 
before full payment is made therefor: Provided, 
this section shall not prohibit county boards of 
education and boards of trustees from having the 
janitor or any other regular employee to repair 
the buildings. From any moneys loaned by the 
state to any-one of the several counties for the 
erection, repair or equipment of school buildings, 
teacherages and dormitories, the state board oi 
education, under such rules as it may deem ad- 
visable, not inconsistent with the provisions of 
this article, may retain an amount not to exceed 
fifteen per cent of said loan until such completed 
buildings, erected or repaired, in whole or in part, 
from such loan funds, shall have been approved 
by such agent as the state board of education may 
designate: Provided, that upon the proper ap- 
proval of the completed building, the state treas- 
urer, upon requisition of the state superintendent 
of public instruction, authorized and directed by 
the state board of education, shall pay to the treas- 
urer of the county the remaining part of said loan, 
together with interest from the date of the loan 
at a rate not less than three per cent on monthly 
balances. (1923, c. 136, s. 60; 1925, c. 221; 1937, 
Ga8693) Cy. 05468.) 

Cross Reference.—As to penalty for school officials to 
have pecuniary interest in school supplies, see §§ 14-236, 
Graees Note.—By amendment, Public Laws 1925 c. 221, 
the last part of this section providing for holding and pay- 
ing money loaned to counties for repair of school buildings, 
teacherages and dormitories, was added. 

The 1937 amendment inserted the proviso to the first sen- 
tence of this section. It also amended the third sentence by 
inserting the clause relating to superintendent of schools. 

Power Discretionary.—The building of a school is a matter 
vested by the statute in the sound discretion of the county 


board of education and not to be restrained by the courts, 
unless in violation of some provision of law, see Pickler v. 
County Board, 149 N. C. 221, 62 S. E. 902, or unless the 
committee is influenced by improper motives, or there is 
misconduct on their part. See Smith vy. School Trustees, 141 
N. C. 160, 53 S. E. 524. Venable v. School Committee, 149 
N. @C. 120; 62 S. E. -902,' 903. 

Providing Electric Lights——Under the general statutory 
authority of this article the erection of electric transmission 
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lines to supply school buildings with electric lighting is 
given to the board of education of a county. Conrad v. 
Board, 190 N. C. 389, 130 S. E. 53. But contracts for such 
work are not within the meaning of this section and need not 
be in writing. Id. Nor need they be approved by the State 
Superintendent. Id. 

Cited in Chapman-Hunt Co. v. Haywood County Board 
of Education, 198 N. C.°111, 150 S. E. 713; Mears v. Board 
of Education, 214 N. C. 89, 197 S. E. 752. 


§ 115-85. Acquisition of sites. — The county 
board of education or board of trustees of any city 
administrative unit may receive by gift or by 
purchase suitable sites for schoolhouses or other 
school buildings. But whenever any such board 
is unable to obtain a suitable site for a school 
or school building by gift or purchase, the 
board shall report to the county or city su- 
perintendent of public instruction, who shall, up- 
on five days notice to the owner or owners of the 
land, apply to the clerk of the superior court of 
the county in which the land is situated for the 
appointment of three appraisers, who shall lay 
off by metes and bounds not more than ten acres, 
and shall assess the value thereof. ‘They shall 
make a written report of their proceedings, 
to be signed by them, or by a majority of 
them, to the clerk, within five days of their ap- 
pointment, who shall enter the same upon the 
records of the court. The appraisers and officers 
shalt serve without compensation. Craetie 
report is confirmed by the clerk, the chair- 
man and the secretary of the board shall is- 
sue an order on the treasurer of the county 
school fund or, if a city administrative unit, upon 
the treasurer of such unit, in favor of the owner 
of the land thus laid off, and upon the payment, or 
offer of payment, of this order, the title to such 
land shall vest in fee simple in the corporation. 
Any person aggrieved by the action of the ap- 
praisers, including the county board of education 
or the board of trustees of any city administrative 
unit, may appeal to the superior court in term, 
upon giving bond to secure the board against such 
costs as may be incurred on account of the appeal 
not being prosecuted with effect. If the lands 
sought to be condemned hereunder, or any part 
of said lands, shall be owned by a nonresident of 
the state, before the clerk shall appoint appraisers 
therefor, notice to such nonresident owner shall 
be given of such proceedings to condemn, by pub- 
lication for thirty days in some newspaper pub- 
lished in the county, and if no newspaper is pub- 
lished in the county, then by posting such notice 
at the courthouse door and three other public 
places in the county for the period of thirty days: 
Provided, where sites have already been acquired 
and additional adjacent lands are necessary such 
additional lands may be acquired as in this section 
provided, which lands, together with the old site, 
shall not exceed ten acres. (1923, c. 136, s. 61; 
1924, ¢ 121,7s..15 1929."c, 309, .ss.21, 23 CS. 5469.) 

Cross Reference.——As to exercising the power of eminent 
domain, see § 40-2. 

Editor’s Note.—By amendment, Public Laws Ex. Sess. 
1924, this section was made applicable to “board of trustees 
of any special charter district’? where formerly it applied 
only to the county board of education. References to 
“special charter districts’ in this section were changed to 


“city administrative units’ to reflect the school plan as 
set forth in § 115-352. See note to § 115-1. 


The General Assembly amended this section, in March, 
1929, by providing that ‘“‘where sites have already been 
acquired and additional adjacent lands are necessary, 


such additional lands may be acquired as in this section 
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provided, which lands, together with the old site, shall 
not exceed ten acres.’’ Whether the act of 1929 was 


law then existing, or whether 
an additional power of con- 

immaterial and academic. 
197: SING.) Gomes fe S/ AO. 


merely declaratory of the 
it was intended to confer 
demnation is now 7 wholly 
Board of Education v. Pegram, 
E. 622. 

Construing this section in connection with the former 
statutes giving the county board of education the power 
to condemn lands necessary for public school purposes 
within the limitation of ten acres, it is held, the fact 
that one of these schools had already acquired a_ less 
amount of land did not preclude the county board of edu- 


cation from acquiring by another proceeding sufficient 
jands to meet the enlarged and necessary requirements 
of the school for additional lands within the limitation 


imposed by statute. Board of Education v. Pegram, 197 


is (Oheshh ALVA Wane 

The meaning of the word “site”? as used in the statute is 
broad enough to embrace such land, not exceeding the statu- 
tory limit, as may reasonably be required for the suitable 
and convenient use of the particular building; and land taken 
for a playground in conjunction with a school may be as 
essential as land taken for the schoolhouse itself. 24 R. C. 
L., 582. See Board v. Forrest, 190 N. C. 753, 756, 130 S. E. 
621, which presents an able review of the history of this 
section. 


§ 115-86. Sale of school property.— When in 
the opinion of the board, any schoolhouse, school- 
house site or other public school property has be- 
come unnecessary for public school purposes, it 
may sell the same at public auction after adver- 
tising the said property for the period of time 
and in like manner as to places and publication in 
newspapers as now prescribed for sales of real 
estate under deeds of trust: Provided further, 
that the sale shall be reported to the office of the 
clerk of the superior court and remain open for 
ten (10) days for an increase bid, and if the said 
bid is increased the property shall be re-adver- 
tised in the manner as re-sales under deeds of 
trust, and if there is no raised or increased bid 
within ten (10) days, the chairman and secretary 
of the board shall execute a deed to the purchaser, 
and the proceeds shall be paid to the treasurer of 
the county school fund. After the sale of schoo! 
property, as herein provided for, has been had and 
in the opinion of the board the amount offered for 
the property, either at the first or any subsequent 
sale, is inadequate, then, upon a finding of such 
fact by the board, the said board is authorized to 
reject such bid and to sell the property at private 
sale: Provided, the price offered is in excess of 
that offered at such public sale. (1933, c. 494, s. 
PAF aerate ek Saka lire. 9) 


Where a chartered school district acquired property by 
foreclosure of a loan made from its sinking fund, the prop- 
erty thus acquired being in no way connected with the 
operation of its schools, and the trustees of the district 
instructed the property committee to consider any offers for 
the property in excess of a stipulated sum, and delegated 
“power to act” in the matter, and where the chairman 
thereafter entered into a contract for the sale of the prop- 
erty for a price in excess of the minimum amount stipulated 
by the trustees, upon a suit by a taxpayer of the district 
to restrain conveyance to the purchaser in the contract, it 
was held that the trustees of the district were without 
power to delegate authority to sell the school property, and 
the district was not bound by the contract entered into and 
a decree restraining the execution of the contract was 
proper. Bowles v. Fayetteville Graded Schools, 211 N. C. 36, 
188 S. E. 615, 


§ 115-87. Deeds to property.—All deeds to the 
county board of education or the board of trus- 
tees of a city administrative unit shall be regis- 
tered and delivered to the clerk of the superior 
court for safe-keeping, and the secretary of the 
said board shall keep an index, by townships and 
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school districts, of all such deeds in a book for 
that purpose. (1923, c. 136, s. 63; C. S. 5471.) 


§ 115-88. Board cannot erect or repair building 
unless site is owned by board.—The county board 
of education or the board of trustees of a city ad- 
ministrative unit shall make no contract for the 
erection or repair of any school building unless 
the site on which it is located is owned by the said 
board, and the deed for the same is properly reg- 
istered and deposited with the clerk of the court. 
Provided, it shall be lawful for the county board 
of education to borrow from the State Literary 
or Special Building Funds for the benefit of city 
administrative units and to allocate the proceeds 
of the county school building bonds between city 
and county administrative unit schools in propor- 
tion to the respective needs of the city unit schools 
and the county unit schools at the time when such 
county bonds are authorized: Provided further, 
that the title to the site in any city administrative 
units so aided shall be vested in the board of trus- 
tees of the unit. (1923, c. 136, s..64; 1925, c. 180, 
s. 1; 1933, ¢. 299; 1939, c. 358, s. 5; C. S. 5472.) 

Editor’s Note.—By amendment, Public Laws, 1925, the 
last two sentences were added to this section. This sec- 
tion was revised in the General Statutes of North Caro- 
lina adopted by the General Assembly of 1943 so as to re- 
flect the school plan as set out in § 115-352. See note to 
Not “Applicable to Electric Light Wires, — This section 
does not apply to the erection of electric light wires. It ap- 
plies only to sites for school buildings; it does not extend 
to or include the rights of way. Conrad v. Board, 190 N. C. 
389, 395, 130 S. E. 53. 

Cited in Hickory v. Catawba County, 206 N. C. 165, 173, 
P7Be Sa0 Lao: 

§ 115-89. Loans for building schoolhouses. — 
The county board of education may make loans 
for the erection of schoolhouses to local tax dis- 
tricts or city administrative units, but all such 
loans shall be made upon written petition of a 
majority of the committee of the local tax district 
or board of trustees of the city administrative 
unit, and said petition shall authorize the county 
board of education to deduct a sufficient amount 
from the local taxes or the county fund due said 
district or unit to meet the payments as they 
come due. If the loan is made without a written 
petition from the committee or the board of trus- 
tees, the county board of education shall have no 
lien upon the local taxes for the repayment of the 
loan. (1923,.c¢. 136, s. 156; C. S. 5554.) 


§ 115-90. Duty of board to keep buildings in re- 
pair.—It is the duty of the county board of edu- 
cation or the board of trustees of a city adminis- 
trative unit to keep all school buildings in good 
repair, and to that end it should appoint a member 
of the committee or some other responsible person 
to care for the property during vacation. Such 
repairs shali be paid for as authorized by the 
School Machinery Act. All principals and teach- 
ers shall be held responsible for the safekeeping 
of buildings during the school session, and all 
breakage and damage shall be repaired by those 
responsible for the same, and if at the end of the 
session the building or buildings have not been 
properly cared for by the principal and teachers, 
the board of education or the board of trustees of 
a city administrative unit, upon the recommenda- 
tion of the superintendent, may reserve enough of 
the salary belonging to the principal and teachers 
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to repair the damage permitted through the care- 
lessness of the principal and teachers: Provided, 
principal and teachers shall not be held responsi- 
ble for damages that they could not have pre- 
vented by reasonable supervision in the perform- 
ance of their duties. (1923, c. 136, s. 65; C. S. 
5473.) 


§ 115-91. Duty of board to provide equipment 
for school buildings.—It is the duty of the county 
board of education or the board of trustees of a 
city administrative unit to provide suitable sup- 
plies for school buildings under its jurisdiction, 
such as window shades, fuel, chalk, erasers, black- 
boards, and other necessary supplies, and to pro- 
vide standard high schools with reference books, 
library, maps and equipment for teaching science, 
and the teachers and principal shall be held re- 
sponsible for the proper care of the same during 
the school term. (1923, c. 136, s. 66; C. S. 5474.) 

Cross Reference.—As to penalty for school 
have pecuniary interest in school supplies, 
14-237. 

Cited in Board of Education v. Walter, 198 N. C. 325, 328, 
ISISS ee lee 

§ 115-92. Sanitary school privies.— The county 
board of education shall provide upon recom- 
mendation of the state board of health, two 
sanitary privies at each public school not having 
adequate water-carried sewerage facilities, one for 
boys and one for girls. Sanitary privies shall be 
considered an essential and necessary part of the 
equipment of each public school, and may be paid 
for in the same manner as desks and other es- 
sential equipment of the school are paid for, and 
a failure on the part of the county board of edu- 
cation and county superintendent to make provi- 
sion for sanitary privies, or a failure on the part 
of the county commissioners to provide the funds, 
shall be considered a misdemeanor, and either 
the county board, the county superintendent, or 
the county commissioners may be fined or im- 
prisoned in the discretion of the court. (1923, c. 
186, s. 68; C. S. 5475.) 

Specific cr special legislative authority is given the county 
by this section to issue without a vote bonds for sanitary 
improvements for its schoolhouses necessary for it to main- 
tain, as an administrative unit of the State, the constitu- 


tional school term in the county. Taylor v. Board of Edu- 
Cation, sc0om NG Cs 260, 1/30Se be 608. 


§ 115-98. Type of privies to be installed. — The 
less expensive pit-type as recommended by the 
state board of health may be installed in rural 
districts in connection with the smaller school 
buildings. But the kind of privy in all buildings 
shall be sufficient to protect the health and sani- 
tation of the children and the community. (1923, 
c. 136, s. 69; C. S. 5476.) ’ 


§ 115-94. Privies to be kept sanitary. — The 
county board of education shall require of the 
district committee that the privies shall be kept in 
a sanitary condition. They shall be governed in 
this particular by rules and regulations of the 
state board of health. And the county board of 
education shall provide a reasonable expense fund 
wherever necessary to keep the privies in a sani- 
tary condition. Failure of the committeemen to 
keep privies at public schoolhouses in proper san- 
itary condition or a failure to notify the county 
board of education of their unsanitary condition 
shall be considered a misdemeanor and shall sub- 


officials to 
see §§ 14-236, 
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ject them severally and personally to fine and im- 
prisonment, or both, in the discretion of the court. 

It shall be the duty of the teachers and princi- 
pals to report the unsanitary condition of the 
privies to the committee of the district, or the 
county superintendent. (1923, c. 136, ss. 70, 141; 
Ces 7547 


§ 115-95. Use of school property.— It shall be 
the duty of the county boards of education, as to 
county administrative units, and the Boards of 
Trustees, as to city administrative units, to en- 
courage the use of the school buildings for civic 
or community meetings of all kinds that may be 
beneficial to the members of the community. The 
state board of education, and the county boards 
of education for county administrative units and 
boards of trustees for city administrative units, 
shall have power and authority to promulgate 
rules by which school buildings may be used for 
other than school purposes. (1923, c. 136, s. 71; 
1989, ic. 358. ‘si 97°1943...c. 721,48 .83C,) 62.5478) 

Editor’s Note.—The 1943 amendment substituted “state 
board of education’ for ‘‘state school commission.” 

§ 115-96. Providing good water supply.— It is 
the duty of the school committeemen to see that 
the schools have good water supply, and wher- 
ever a school is without a good water supply it is 
the duty of the committee to report the condition 
to the county superintendent before and even 
after the opening of school, and it shall be the 
duty of the county superintendent to present the 
need to the county board of education, and it shail 
be the duty of the county board of education to 
make such provision as will give the teachers and 
children. a good supply of wholesome water. 
(1923; 67 136)16.41425°C. 9, 55442) 


Art. 11. Creating and Consolidating School 
Districts. 


§ 115-97. School districts——The state board of 
education, with the advice of the county board 
of education shall maintain in each county a con- 
venient number of school districts. 

There may be one district and one school com- 
mittee for both races, or the races may have 
separate districts and separate school committees. 
The state board of education, with the advice of 
the county board of education shall consult the 
convenience and necessities of each race in fixing 
the boundary lines of school districts for each 
race, and it shall be the duty of the county board 
of education to record, in a book kept for the 
purpose, the location of each school district and 
the boundary lines of each. (1923, c. 136, s. 73; 
1943, c,..721,/ e977 C..S: 5480) 


Cross Reference.—As to limitation on power of legisla- 


ture to change lines of school districts, see Art. II, sec. 
29 of the Constitution. 
Editor’s Note.—The 1943 amendment substituted “state 


board of education’? for ‘‘state school commission.” 

This Article Is Constitutional—Sparkman y. Board, 187 N. 
C. 241, 121 S. E. 531, cited and approved in Blue v. Board, 
187, ON. Ca 431. 12208. Fy 19; 

When Court Will Intervene.—The courts will not interfere 
with the control and supervision of the county board of edu- 
cation in the exercise of its statutory discretion given in the 
formation of school district and their consolidation, or in- 
tervene in behalf of any one who supposes himself to be 
aggrieved by their action therein, except upon a clear show- 
ing that it was acting contrary to law, and then they will 
only restrain its action to the extent necessary to keep it 
within the law and the rightful exercise of its powers. Dav- 
enport v. Board, 183 N. C. 570, 112 S. E. 246. 
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§ 115-98. Districts formed of portions of contig- 
uous counties——School districts may be formed 
out of portions of contiguous counties by agree- 
ment of the county boards of education of the 
respective counties subject to the approval of the 
state board of education. In case of the formation 
of such district, the pro rata part of the public 
school money due for teaching the children re- 
siding in one county shall be apportioned by the 
county board of education of that county, and 
paid to the treasurer of the other county in which 
the schoolhouse is located, to be placed to the 
credit of the school district so formed. 

In case of a disagreement between the two 
county boards as to the pro rata part due the 
county in which the school is located, the evi- 
dence shall be laid before the state board of edu- 
cation, which shall determine from the evidence 
submitted and from the approved budget for that 
school, on file in its office, the amount due, and 
the pro rata part of each county shall be certified 
to the county board of education of each county, 
and the county board of education of the county 
in which the joint school is located may recover 
by due process of law from the county board of 
education in the other county the amount due the 
joint school for the school term from that county. 
(1923,"0..136, 6) 74391949" e721, Ss: 857 Co ae tee,) 

Cross Reference.—As to the general control of schoo! dis- 
tricting, see § 115-352. 


Editor’s Note.—The 
board of education” for 


1943 amendment substituted 
“state school commission.”’ 


§ 115-99. Consolidation of schools or school dis- 
tricts—The county board of education is hereby 
authorized and empowered to consolidate schools 
located in the same district, and, with the approval 
of the state board of education, to consolidate 
school districts, over which the board has full 
control, whenever and wherever in its judgment 
the consolidation will better serve the educational 
interests of the county or any part of it: Pro- 
vided, existing schools having suitable buildings 
shall not be abolished until the county board of 
education has made ample provisions for trans- 
ferring all children of said school to some other 
school in the consolidated district. (1923, c. 136, 
S.c7bs 943) C. vielers Ss Gs paste 


Cross Keferences.—See note to § 115-1. As to the gen- 
eral control of locating schools and school districts, see § 
115-352. See also,: § 115-192. 

Editor’s Note.—The 1943 amendment substituted 
board of education” for ‘“‘state school commission.’’ 

Consolidation of Tax and Nontax Districts.—It is not nec- 
essary to the valid consolidation of nonspecial school tex 
districts with special school tax districts that it be approved 
by the voters of the nonspecial school tax districts, when 
the questions of taxation and bond issues are not involved, 
and especially so when the consolidation has been made ac- 
cording to the provisions of a Public-Local Law applicable 
to the county wherein the consolidation has been made. 
Board v. Bray Bros. Co., 184 N. C. 484, 115 S. EB. 47. 

Special school-tax districts, organized and exercising gov- 
ernmental functions in the administration of the school laws, 
are quasi-public corporations subject to the constitutional 
provisions in restraint of contracting debts for other than 
necessary purposes, except by the vote of the people of a 
given district, Const. Art. VII, § 7; and semble, that where 
an existent tax and nontax district are thereunder consoli- 
dated, it would require the submission of the question to 
those living within the district thus formed, but outside of 
the district that has theretofore voted the tax as provided 
in § 115-192 for enlargement of local tax districts. Paschal v. 
Johnson, 183 N. C. 129, 110 S. E. 841; Barnes v. Leonard, 184 
IN. (G:,.025; 1145S. Book. 

The authority given the county board of education to re- 
district the entire county or part thereof, and’ to consolidate 


“state 


‘state 
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school districts, etc., was amended by Public Laws of 1921, 
ch. 179, providing, among other things, for such consolida- 
tion of existing districts under a uniform rate of taxation 
not exceeding the lowest in any one district, meets the re- 
quirements of our Constitution, Art. VII, § 7, but to the ex- 
tent the amendatory statute permits consolidation of local 
school tax districts with adjacent territory or local schools 
that have never voted any tax, the provisions of § 115-192, 
must apply so as to permit those living in such proposed 
new territory to vote separately upon the question of tax- 
ing themselves for the purpose. Perry v. Commissioners, 
183 N. C. 387, 112 S. E. 6. 

Issuance of Bonds.—Where there has been a valid consoli- 
dation of local-tax school districts, having an equal tax rate 
for the purpose, by proper proceedings under the statute 
the new district may then approve the question of an ad- 
ditional special tax, and where this has been done under the 
authority of a valid statute, and an issue of bonds properly 
approved by the voters, such bonds are constitutional and 
valid. Paschal v. Johnson, 183 N. C. 129, 110 S. E. 841. 


§ 115-100. Transferring families from non-local 
tax to local tax or city administrative units.—The 
county board of education, with the approval of 
the state board of education, may transfer from 
non-local tax territory to local tax districts or city 
administrative units, an individual family or in- 
dividual families who reside on real property con- 
tiguous to said local tax districts or city adminis- 
trative units, upon written petition of the taxpay- 
ers of said family or families, and there shall be 
levied upon the property and poll of each individ- 
ual so transferred the same tax as is levied upon 
other property and polls of said district or unit: 
Provided, however, that any transfer to a city ad- 
ministrative unit shall be subject to the approval 
of the board of trustees. (1923, c. 136, s. 78; 1943, 
Cees) Bi Chan bee.) 


Editor’s Note.—The 1943 amendment substituted “state 
board of education’ for ‘‘state school commission.’’ 


§ 115-101. School trucks and automobiles ex- 
empt from taxation; registration. — All trucks or 
automobiles owned or controlled by the county 
board of education and used for transporting pu- 
pils to school or used by school nurses or home. 
and farm demonstration agents, or county super- 
_intendents and supervisors, in the prosecution of 
their work, shall be exempt from taxation, but all 
such vehicles shall be duly registered in the De- 
partment of Motor Vehicles: Provided, that the 
Department of Motor Vehicles, upon proper proof 
being filed with it that any motor vehicle for 
which license is herein required is owned by the 
state or any department thereof or by any county, 
township, city or town, or by any board of edu- 
cation, may collect not exceeding one dollar for 
the registration and numbering of such motor ve- 
hicle, (1923, cy-136, s. 82;.C. S. 5490.) 


SUBCHAPTER IV. COUNTY SUPERIN- 
TENDENTS’.POWERS, DUTIES AND 
RESPONSIBILITIES. 


Art. 12. General Duties. 


§ 115-102. Not to teach; to reside in county. — 
Every county superintendent shall reside in the 
county of which he is superintendent. It shall 
not be lawful for him to teach a school while 
the public schools of his county are in session, 
nor shall he be regularly employed in any other 
capacity that may limit or interfere with his du- 
ties as superintendent except as authorized by § 
115-353. (1923, c. 136, s. 86; C. S. 5494.) 


Cross Reference.—As to salary, election and qualifica- 
tion of county superintendent, see § 115-353. 
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§ 115-103. Oath of office.—The county superin- 
tendent of public instruction, before entering up- 
on the duties of office, shall take oath for the 
faithful performance thereof. (1923, c. 136, s. 87; 
C. S. 5495.) 


§ 115-104. Vacancies—In case of vacancy by 
death, resignation, or otherwise, in the office of 
county superintendent, such vacancy shall be 
filled by the county board of education. (1923, c. 
136) 7S3 88s" Cy G2 5496.) 


§ 115-105. Secretary to county board. — The 
county superintendent shall be ex officio the sec- 
retary of the county board of education. He 
shall record all proceedings of the board, issue 
all notices and orders that may be made by the 
board pertaining to the public schools, school- 
houses, sites, or districts (which notices or or- 
ders it shall be the duty of the secretary to serve 
by mail or by personal delivery, without cost). 
He shall also record all school statistics. The 
records of the board and the county superintend- 
ent shall be kept in the office provided for that 
purpose by the board. (1923, c. 136, s. 89; C. S. 
5497.) 


§ 115-106. Report on condition of school build- 
ings.—It shall be the duty of the county superin- 
tendent to inspect all school buildings or have 
them thoroughly inspected before the opening 
of school, and report their condition to the com- 
mittee and to the county board of education, 
with such recommendations as will make them 
comfortable and sanitary. (1923, c. 136, s. 93; C. 
S. 5500.) 


§ 115-107. Attending meetings of state and dis- 
trict associations of superintendents. — Unless 
providentially hindered, the county superintend- 
ent shall attend continuously during its session 
the annual meeting of the state association of 
county superintendents and the annual meeting 
of the district association of county superintend- 
ents, and the county board of education of his 
county shall pay out of the county school fund 
his traveling expenses including board while 
in attendance upon such meeting. (1923, c. 136, s. 
Of GoD OL.) 


§ 115-108. Reports to state superintendent. — 


The county superintendent shall make such re- 
ports to the state superintendent as are required 
by law. The state superintendent of public in- 
struction shall have authority to call on the county 
superintendent for school statistics and for re- 
ports on any phase of the school work or school 
conditions of the county, and it shall be the duty 
of the county superintendent to supply the infor- 
mation promptly and accurately. (1923, c. 136, s. 
063) C)i5.95502.) 


Art. 13. Duty of County Superintendent To- 
ward Committeemen, Teachers and 
Principals. 


§ 115-109. Notifying committeemen of their du- 
ties—The county superintendent shall notify 
committees of the rules and regulations of the 
county board of education and their duties in the 
school district. He shall notify the committees, 
before the opening of the school, of the appro- 
priation for teachers’ salaries, incidental and 
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building funds, the amount of any local tax sup- 
plement funds due each district, the salary sched- 
ule in force in the county, the law governing the 
payment of all district funds, the duties of the 
committeemen in the care and use of school build- 
ings, and all other duties that may be helpful in 
conducting the school in each district. (1923, c. 
130) 69902 0008.) 


§ 115-110. Distributing blanks and books.—It 
shall be the duty of the county superintendent 
to distribute to the various school committees 
and to teachers of his county all blanks, regis- 
ters, report cards, record books, bulletins, and 
all other supplies and information furnished by 


the state superintendent of public instruction, 
who shall give instruction for proper use of 
saime.  (1923.°¢. 136, ’s). 983°C. 5.95504.) 


§ 115-111. Keeping record of all teachers.—The 
county superintendent shall keep a record of all 
teachers employed in the county, the kind of cer- 
tificate held by each teacher, the length of serv- 
ice, success as a teacher, and the salary allowed. 
(1923, c. 136, s. 100; C. S. 5506.) 


§ 115-112. Approving selection of all teachers. 
—No election of a principal, supervisor, teacher, 
assistant, or supply teacher shall be deemed 
valid until such election has been approved by 
the county superintendent and county board of 
education. No teacher shall be employed by a 
committee or approved by a county superintend- 
ent who is under eighteen years of age. And no 
superintendent shall approve the selection of any 
teacher or principal for a given school year who 
has willfully broken his or her written contract 
with some other superintendent for that year: 
Provided, a teacher shall have the right to resign 
her position after giving thirty days’ notice: Pro- 
vided further, the superintendent shall not ap- 
prove the selection of a teacher holding a second 
or third grade certificate unless it is impracticable 
to secure a resident teacher who holds a higher 
certificate. (1923, c. 136, s. 101; 1929, c. 358, s. 7; 
C.1815507)) 


Cross References.—As to the election of teachers, see § 
115-354. As to notice of resignation, see also, § 115-359. As 
to notice given teacher whose application is rejected, see 
§ 115-359, 

§ 115-113. Administering oaths to teachers. — 
The county superintendent shall have authority to 
administer oaths to teachers and all subordinate 
school officials when an oath is required of the 
same? "(1923)" co, 1864sh20329GC: (S r6509)) 


§ 115-114. Advising with teachers, 
and supervisors.—The county superintendent shall 
advise with teachers, principals, and supervisors 
as to the best methods of instruction, school or- 
ganization and school government, and to that 
end he shall keep himself informed as to the 
progress of education, both in his own county 
and in other counties, cities, and states. And 
teachers, principals, and supervisors shall co- 
Operate with him in putting into use the best 
methods of instruction, school organization and 
school government. (1923, c. 136, s. 104; C. S. 
5510.) 


§ 115-115. Visiting schools—The county super- 
intendent shall be required to visit each public 
school of his county at least twice while the 
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schools are in session. He shall inspect school 
buildings and grounds in order to advise com- 
mitteemen and the county board of education as 
to the physical needs of the school, and he shall 
inform himself of the condition and needs of the 
several districts of his county. (1923, c. 136, s. 
105% C25. 5511.) 


§ 115-116. Holding teachers’ meetings. — The 
county superintendent shall hold each year such 
teachers’ meetings as in his judgment will im- 
prove the efficiency of the instruction in school. 
He may, with the codperation of the supervisors 
or principals, outline reading courses for teachers 
and organize the teachers into special study 
groups, and, if necessary, not exceeding three 
school days may be set apart for this purpose. 

If a superintendent shall fail to advise with 
his teachers and to provide for the professional 
growth of his teachers while in service, the state 
superintendent shall notify the county board of 
education, and, after due notice, if he shall fail 
to perform his duties in this respect, either the 
county board of education may remove him from 
office or the state board of education may revoke 
his: certificate, (1923,.¢.126,°s; 10630>C. SS. 5512) 


§ 115-117. May suspend teachers. — The county 
superintendent shall have authority to suspend 
any teacher who shall fail, or who may be incom- 
petent, to give instruction in accordance with the 
directions of the superintendent, or who shall 
willfully refuse to codperate in teachers’ meet- 
ings: Provided, any teacher who may be sus- 
pended by the superintendent may have the right 
to appeal either to the county board of education 
or to the courts. (1923, c. 136, s. 107; C. S. 5513.) 


§ 115-118. Illegal to keep teacher in service 
without a certificate.—It shall be unlawful for any 
board of trustees or school committee that re- 
ceives any public school money from the county, 
state, or district, to keep in service any teacher, 
superintendent, principal, supervisor, or assistant 
superintendent who does not hold a certificate in © 
compliance with law. 

The county or city school superintendent or 
other officials are forbidden to approve any 
voucher for salary of any person kept in service 
in violation of the provisions of this section, and 
the treasurer of the county, or city schools is 
hereby forbidden to pay out of school funds the 
salary of any such person: Provided, that noth- 
ing herein shall prevent the employment of tem- 
porary substitutes or emergency teachers under 
such rules as the county board of education may 
prescribe. (1923, c. 136, s. 110; C. S. 5515.) 


§ 115-119. Contracts with teachers—No con- 
tract entered into betweeri a school committee or 
board of trustees and a teacher shall be valid until 
the contract is approved and signed by the super- 
intendent. The contract shall show the salary al- 
lowed and such rules and regulations governing 
teachers in school as the county board of educa- 
tion or board of trustees may direct. No voucher 
for the salary of a teacher shall be signed by the 
superintendent unless a copy of the contract has 
been filed with him. (1923, c. 136, s. 111; C. S. 
5516.) 

Cross Reference.—As to the state standard salary sched- 


ule, see § 115-359. 
When Contract Binding.—When the board of trustees of 
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a school district recommends public school teachers for the 
ensuing term of schools to the county superintendent of ed- 
ucation, his contracts with teachers so recommended, made 
in accordance with the provisions of the statute relating 
thereto, become a binding obligation upon the county com- 
missioners when approved by them, and are in conformity 
with the budget of the county board of education, or when 
they are later approved by the county board of commission- 
ers under the provisions of the statute. Hampton v. Board 
of Education, 195 N. C. 213, 141 S. E. 744. 

When there is one month for which the teachers of a 
school district have not been paid in accordance with their 
contracts of employment, and from the sum total of the 
approved budget of the board of education there remains a 
sufficiency to pay them, the board of county commission- 
ers is liable for its payment, the statute not requiring 
the approval of the county commissioners for each sepa- 
rate item of the school budget. Hampton v. Board of 
Education, 195.0N. GC. 213, 141 S. E.. 744. 


§ 115-120. How teachers shall be paid. — When 
a teacher is properly elected and the contract has 
been properly signed and deposited as required by 
law, vouchers shall be written each school month 
by the superintendent, signed in accordance with 
law, and delivered to teachers, principals, and 
other employees. It shall be the duty of the 
board of education or the board of trustees to 
provide the funds for the prompt payment of 
teachers’ salaries. 

In all union schools the principal of the school 
may present monthly pay rolls in duplicate of all 
teachers, signed by two members of the commit- 
tee. The superintendent may use this pay roll as 
his authority for issuing vouchers for the salary 
of each teacher: Provided, the county superin- 
tendent shall keep in his office a duplicate of the 
pay roll approved by him. (1923, c. 136, s. 112; 
Ce imap LZ.) 


Approval of Vouchers.—Mandamus is the proper action to 
compel a superintendent to approve a teacher’s voucher. The 
claim is not a money demand. If there are any reasons why 
the vouchers should not be signed they are matters to be 
heard by the court, but the signing by the superintendent 
is a mere ministerial duty. Ducker v. Venable, 126 N. C. 
447, 35 S. E. 818. 


§ 115-121. When superintendent may withhold 
pay of teachers.—The chairman and secretary of 
the county board of education, or of the board of 
trustees of a city administrative unit may refuse 
to sign the salary voucher for the pay of any 
teacher, supervisor or principal who delays or re- 
fuses to render such reports as are required by 
law. But whenever the reports are delivered in 
accordance with law the vouchers shall be signed 
and the teachers paid. (1923, c. 136, s. 113; C. S. 
5518.) 


§ 115-122. Schools required to report. — All 
teachers and principals shall be required to make 
to the superintendent of the administrative unit in 
which employed such reports as the governing 
board of the unit may direct: Provided that 
when such reports are for the state superintendent 
of public instruction a copy of each shall be made 
for the county or city superintendent, as the case 
may. be. All superintendents of county and city 
administrative units shall make such reports to 
the State superintendent of public instruction as 
are required by him. (1923, c. 136, s. 114; C. S. 
5519.) 


§ 115-123. Reporting defective children. — It 
shall be the duty of the superintendent to report 
through proper legal channels the names and ad- 
dresses of parents, guardians or custodians of 
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deaf, dumb, blind, and feeble-minded children to 
the principal of the institution provided for each, 
and upon the failure of the county superintendent 
to make such reports he shall be fined five dollars 
for each child of the class mentioned above not 
so ‘reported. (1923, c. 136, s..117;'C.'S. 5520.) 


Art. 14. Duty of County Superintendent in 
Regard to School Funds. 


§ 115-124, Duty in preparing school budgets.— 
The county superintendent shall keep the records 
of his office in such detail and in such an orderly 
way that the information for the budgets re- 
quired by law may be prepared promptly, and 
he shall see that the budgets are prepared 
promptly and accurately, and he shall keep the 
records in his office so that any county official or 
citizen of the county may, upon request, see 
what the school in each district is costing, and 
what the total cost is to the county. It shall 
be his duty to sign all budgets and to take oath 
that the information contained therein is correct. 
(1923, c. 136, s. 118; C. S. 5521.) 

Cross Reference.—As to local budgets generally, see § 
115-363. 

§ 115-125. Duty to keep complete record of fi- 
nances. — The county superintendent shall keep 
in his office a complete record of the school fi- 
nances of the county, what is appropriated to 
each district, and the division of the funds be- 
tween the county and the city administrative 
units, the amount of loans from state and dates 
of payment, the amount of bond issues in each 
district, the rate of interest, date of payment, and 
he shall so keep his records that the school ac- 
counts may be audited with the least expense to 
insure a complete audit in accordance with law, 
and if he shall fail to keep the records of the acts 
of the county board of education so that they may 
be audited in. accordance with law, the county 
board of education may remove him from office. 
(1923, c. 186, s. 119; C. S. 5522.) 


§ 115-126, Record of local taxes.— The county 
superintendent shall keep in his office a record 
of all taxing districts in his county, the boundaries 
of each, the number of taxable polls, and the valu- 
ation of the taxable property and the special tax 
rate voted and levied for schools. On or before 
September first of each year he shall supply the 
county treasurer with a complete list of all such 
districts, and the estimated amount of tax to be 
collected in each district. 

The treasurer shall keep a separate account 
of each such district, and no part of any funds 
belonging to one district shall be used for any 
other district, or for any other purpose than to 
meet the lawful expenses of such district to 
which the funds collected belong. And no funds 
detived from local or special taxes shall be paid 
out by the treasurer except as provided in § 115- 
368, and if the treasurer shall fail to perform his 
duties as outlined in this section, he shall be guilty 
of a misdemeanor, and upon conviction shall be 
fined or imprisoned in the discretion of the court. 
(1923, c. 136, s. 120; C. S. 5523.) 


§ 115-127. Record of fines, forfeitures, and pen- 
alties—It shall be the duty of the county superin- 
tendent to keep a record of all fines, forfeitures 
and penalties due the school fund, and to this 
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end all county officials that in any way handle 
such funds shall on demand report the same to 
the county superintendent; and he shall see that 
these funds are deposited with the treasurer and 
placed to the credit of the school fund. (1923, c. 
136, s. 121; C. S. 5524.) 


§ 115-128. Disbursement of funds.—It is the 
duty of the county superintendent to approve and 
sign all vouchers for the disbursement of all dis- 
trict funds except the funds belonging to city ad- 
ministrative units. And the treasurer shall hon- 
or no voucher that is not first approved and 
signed by the county superintendent or the sec- 
retary of the board of education. And no or- 
der shall be signed by the county superintend- 
ent or the secretary of the board for more 
money than is apportioned to and raised by local 
or special taxes in that district for the fiscal year. 
Nor shall he endorse the order of any teacher 
who does not produce a certificate as required 
by law, nor for more money than the salary 
schedule in force in the county would entitle the 
teacher to receive. 

It shall be the duty of the county superintend- 
ent or the secretary of the board to sign all 
vouchers issued by order of the county board of 
education and signed by the chairman of the 
board, and no voucher shall be paid by the 
treasurer that is not properly signed. (1923, c. 
136-;8:99 29-06) | Sa 55257) 

Cross Reference.—As to how school funds shall be paid 
out, see § 115-368. 

When Treasurer’s Duty to Honor.—The ‘treasurer of the 
school fund can not pay out any of the money coming into 
his hands as such except upon the order of the secretary of 
the county board of education and approved by the county 


superintendent. See County Board v. County of Wake, 167 
Ne Ci 1147116583) .S.2Be 2572 


§ 115-129. City superintendent, powers, duties 
and responsibilities. — All the powers, duties and 
responsibilities imposed by this subchapter upon 
the superintendents of county administrative units 
shall, with respect to city administrative units, 
be imposed upon, and exercised by, the superin- 
tendents of city administrative units, in the same 
manner and to the same extent, insofar as appli- 
cable thereto, as such powers and duties are exer- 
cised and performed by superintendents of county 
administrative units with reference to said county 
administrative units. 


SUBCHAPTER V. SCHOOL COMMITTEES 
—THEIR DUTIES AND POWERS. 


Art. 15. In Non-Local Tax Districts. 


§ 115-130. Eligibility—Each school committee- 
man shall be a person of intelligence, of good 
moral character, and of good business qualifica- 
tions, and known to be in favor of public educa- 
tion. 

In all Indian schools authorized by law the 
committeemen may be selected from Indians re- 
siding in the district. (1923, c. 136, s. 125; C. S, 
5528.) 

Cross Reference.—As to the election of school committee- 
men, their number, term of office, and certain duties, see 
§ 115-354, 

§ 115-181. Oath of office—Each school com- 
mitteeman before entering on the duties of office 
shall take oath for the faithful performance there- 
of, and this oath may be taken before the 
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county superintendent. (1923, c. 136, s. 126; C. 


S. 5529.) 


§ 115-182. Committeemen cannot teach. — No 
person while serving as a member of any district 
committee shall be eligible to be elected as a 
teacher of any public school, or as a member of 
the county board of education, and should such 
person be elected to teach in any public schoo! or 
private school receiving public funds or as a 
member of the county board of education before 
resigning as a member of the district committee, 
said election is hereby declared null and void. 
(1923, -Cwl6, 06.2128? Os supose ia) 


§ 115-188. Organization of committee. — The 
school committee, at their first meeting after the 
membership has been completed by the county 
board of education, shall elect from their num- 
ber a chairman and secretary, and shall keep a 
record of their proceedings in a book to be kept 
for that purpose. The name and address of the 
chairman and secretary shall be reported to the 
county superintendent and recorded by him. 
(1923, c. 136, s. 129; C. S. 5532.) 


§ 115-184. How to employ teachers. — The 
school committee shall meet at a convenient time 
and place for the purpose of electing teachers and 
no teacher shall be employed by any committee 
except at regularly called meetings of such com- 
mittee. No election of any teacher or assistant 
teacher shall be deemed valid until such election 
has been approved by the county superintendent 
and county board of education, and no contract 
for teachers’ salaries shall be made during any 
year to extend beyond the term of a majority of 
the committee, nor for more money than accrues 
to the credit of the district for the fiscal year dur- 
ing which the contract is made. (1923, c. 136, s. 
180; 1939, c. 358, s. 7; C. S. 5533.) 

Cross Reference.—As to election of 
committeemen, see also, § 115-354. P 

Personal Liability of Committeeman.—In Robinson" v. 
Howard, 84 N. C. 152, it was held that a school committee- 
man was not liable personally on a contract by which he 
employed a teacher, and that the remedy was by mandamus 
to compel the payment of the money by the proper officer 
in the way provided by law. If, though, the act is wrongful 
and malicious, an action will lie against the officer in his 


personal capacity to recover damages for the wrong com- 
mitted by him. Spruill v. Davenport, 178 N. C. 364, 365, 100 
Sa, E5527. 


teachers by _ school 


Evidence.—Under the provisions of this section, refusal 
of the county superintendent to approve the election of a 
teacher on the ground that he did not have sufficiently 
high certificates as a teacher and that his election as a 
teacher would not be for the best interests of the school 
will not sustain the finding of the trial judge that the re- 
fusal of the county superintendent of schools to approve 
the election was arbitrary, captious and without just cause, 
and a mandamus to cause his approval is improvidently 
issued by the lower court. Cody v. Barrett, 200 N. C. 43, 
156 S. E. 146. 

Cited in Hampton v. Board of Education, 195 N. C. 213, 
215, 141 S. E. 744. 


§ 115-185. Power to cOntract with private 
schools.—In any school district where there may 


‘be a private school regularly conducted for at least 


six months in the year, unless it is a sectarian or 
denominational school, the school committee with 
the approval of the county superintendent may 
contract with the teacher of such private school 
to give instruction to all pupils of the district be- 
tween the ages of six and twenty-one years in 
the branches of learning taught in the public 
schools, as prescribed by law, without charge 
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to pupils and free of tuition. The amount paid 
such private school for each pupil in the public 
school branches, based on the average daily at- 
tendance, shall not exceed the regular tuition rates 
in such school for branches of study. (1923, c. 
186, s. 135; C. S. 5537.) 


§ 115-136. Powers as to school property. — The 
school committee shall be entrusted with the 
care and custody of all schoolhouses, schoolhouse 
sites, grounds, books, apparatus, or other school 
property in the district, with full power to control 
same, as they may deem best for the interest of 
the public schools and the cause of education, not 
in conflict with the rules and regulations governing 
school property adopted by the county board of 
education: Provided, if the committee is unable 
or shall fail to take due care of the schoolhouse 
and to protect all property belonging to it, the 
county board of education may designate some 
responsible citizen of the district to have special 
charge of the property during vacation. (1923, c. 
186, S136 GS, 5538.) 

Cited in Wiggins v. Board of Education, 198 N. C. 301, 
302,. 151 S. H.. 730. 

§ 115-187. Reports to board.—The school com- 
mittee sha!l make such reports to the county 
board of education as the board may deem neces- 
sary. (1923,'c2 136, 6.9138; C. S: 5540.) 


§ 115-138. Superintendent and committee to 
keep records of receipts, expenditures and con- 
tracts—The county superintendent shall keep by 
districts an itemized statement of all moneys ap- 
portioned to such district, the amount received 
and expended by each committee for each school, 
and a copy of all contracts made by them with 
teachers. It is the duty also of the committee to 
keep up with the funds of the district. It should 
know what the budget for the district contains, in 
order to know how much money is available and 
how it is spent. It is their duty to know the sal- 
ary schedule and the limitations placed on com- 
mitteemen in making contracts with teachers. 
It is illegal for committeemen to employ teachers 
at a salary higher than that contained in the au- 
thorized salary schedule; therefore, when the 
school budget is submitted it is the duty of each 
committeeman to examine it carefully to see how 
much money is allowed for teachers’ salaries, 
and how many and what grade of teachers may 
be employed with the money allowed in the 
Pirdget. (1923) "c, 136; 5s. 139;.Co Ss 5542.) 


Cross References.—As to local budgets, see § 115-363. 
As to state standard salary schedule, see § 115-359, 


§ 115-139. Obeying orders of sanitary commit- 
tee or board of health—It shall be the duty of 
teachers, principals, superintendent, committee, and 
all other governing boards having authority over 
the maintenance, support, and conduct of a pub- 
lic school to obey the rules and regulations of the 
sanitary committee or board of health for the 
protection of health in the district. (1923, c. 136, 
Ss. 123+/C, S$) 5545.) 


SUBCHAPTER VI. TEACHERS AND 
PRINCIPALS. 


Art. 16. Their Powers, Duties and Re- 
sponsibilities. 


§ 115-140. Health certificate required for teach- 
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ers. — Any person serving as county superintend- 
ent, city superintendent, teacher, janitor, or any 
employee in the public schools of the state shall 
file in the office of superintendent each year, be- 
fore assuming his or her duties, a_ certificate 
from the county physician, or other reputable 
physician of the county, certifying that the said 
person has not an open or active infectious state 
of tuberculosis, or any other contagious disease. 

The county physician shall make the afore- 
said certificate on a form supplied by the state 
superintendent of public instruction, and without 
charge to the person applying for the certification. 
Any person violating any of the provisions of this 
section shall be guilty of a misdemeanor and sub- 
ject to a fine or imprisonment in the discretion of 
the eourt. . (1923,0c., 136, 6.159; Ci. Ss. 5586;) 


§ 115-141. How to apply for a position. — It is 
the duty of teachers, in making application for a 
position to teach, first to file the application with 
the superintendent, stating the kind and the 
number of the certificate held, when the certifi- 
cate expires, experience in teaching, the position 
last held, and a statement that the applicant has 
no contagious disease. The application should 
also state that the applicant, if elected, will not 
break the contract, without the approval of the 
superintendent who approved the contract, with- 
out giving at least thirty days notice, and that 
he or she will observe the rules and regulations 
adopted by the board of trustees or the county 
board of education under whose jurisdiction he 
or she is employed to teach. (1923, c. 136, s. 160; 
GS. 5557.) 


§ 115-142. When teacher may annul contract.— 
The teacher may, after entering into a written 
contract, annul the coniract by giving the super- 
intendent a written notice of at least thirty days, 
and the superintendent shall pay for the full time 
the teacher has taught: Provided, the teacher has 
taught as much as twenty days. But if the 
teacher breaks the contract without giving thirty 
days notice, it shall be the duty of the superin- 
tendent to report the name of the teacher to the 
state superintendent, affd the certificate held may 
either be revoked or reduced to the next lower 
grade. And no other superintendent shall em- 
ploy or recommend for employment in any year 
a teacher who has broken his or her contract for 
that year; and no teacher who has willfully broken 
his or her written contract can again legally be 
elected for that year. This section shall also ap- 
ply alike to principals and supervisors. (1923, c. 
136, ss. 161, 162; C. S. 5558.) 

Cross Reference.—As to penalty for failing to give proper 
notice of resignation, see also, § 115-359. 

§ 115-143. How teachers may be dismissed. — 
The school committee of a district or board of 
trustees of a city administrative unit, with the ap- 
proval of the superintendent, may dismiss a 
teacher for immoral or disreputable conduct in 
the community or for failure to comply with the 
provisions of the contract. The superintendent, 
with the approval of the committee or the board 
of trustees, has authority, and it is his duty, to 
dismiss a teacher who may prove himself or her- 
self incompetent or may willfully refuse to dis- 
charge the duties of a public school teacher, or 
who may be persistently neglectful of such duties. 


[ 243 ] 





§ 115-144 GHyras! 


But no teacher shall be dismissed until charges 
have been filed in writing in the office of the su- 
perintendent. The superintendent shall give the 
teacher at ieast five days notice, in which time he 
or she shail have the opportunity to appear before 
the committee or board of trustees of the district 
or unit in which the teacher is teaching. And 
after a full and fair hearing, the action of the com- 
mittee or board of trustees shall be final: Pro- 
vided, the teacher shall be given the right to ap- 
peal to the county board of education or to the 
courts. 

Every teacher dismissed for cause shall be re- 
ported by the superintendent to the state superin- 
tendent, who shall have authority to revoke the 
certificate and debar the teacher from teaching in 
any, other county) (901923, eC. 136i-se.)339" 163700, 
S. 5534, 5560.) 

Liability of Committee.—It is the duty of the committee 
of a school district, under the statute, to dismiss a teacher 
of the public schools therein who has not been legally ap- 
pointed, according to the statute, and no damages are re- 
coverable against the individual members when in the exer- 
cise of this rightful power they act accordingly, whether 
their motives were bad or otherwise. Spruill v. Davenport, 
178) N2&G. 364, 1000S) Es 52/7. 

§ 115-144. Duties of teachers.— It shall be the 
duty of all teachers to maintain good order and 
discipline in their respective schools; to encour- 
age temperance, morality, industry, and neat- 
ness; to promote the health of all pupils, espe 
cially of the children in the first three grades, by 
providing frequent periods of recreation, to su- 
pervise the play activities during ‘recess, and to 
encourage wholesome exercise for all. children; 
to teach as thoroughly as they are able all 
branches which they are required to teach; to 
provide for singing in the school, and so far as 
possible to give instruction in public school 
music; to ascertain the cause for non-attendance 
of pupils, and report all violators of the compul- 
sory school law to the attendance officer in ac- 
cordance with the rule governing attendance 
and reports; and to enter actively into the plans 
of the superintendent for the professional growth 
of the teachers. (1923, Cl 136082100%. C..o, 0562.) 


§ 115-145. Power to suspend or dismiss pupils. 
—A teacher in a school having no principal, or 
the principal of a school, shall have authority 
to suspend any pupil who willfully and persist- 
ently violates the rules of the school or who 
may be guilty of immoral or disreputable con- 
duct, or who may be a menace to the school. 
But every suspension for cause shall be reported 
at once to the attendance officer, who shall in- 
vestigate the cause and shall deal with the of- 
fender in accordance with rules governing the 
attendance of children in school. (1923, c. 136, s. 
166; C. S. 5563.) 


§ 115-146. Duty to make reports to superintend- 
ent.—Every teacher or principal of a school un- 
der the jurisdiction of the county board receiv- 
ing aid from the public school fund shall be re- 
quired to make such reports as are required by 
the county board of education, and the county 
superintendent shall not approve the voucher 
for the pay of teachers at the end of each month 
until the monthly reports required are made, 
and at the end of the year until the final reports 
are made: Provided, the county superintendent 
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may require teachers to make reports to princi- 
pals, and principals to make reports to the super- 
intendent. (1923, c. 136, s. 167; C. S. 5564.) 


§ 115-147. Care of the school building.—It is 
the duty of the teachers and principals in charge 
of school buildings to instruct the children in 
the proper care of public property, and it is their 
duty to exercise due care in the protection of 
school property against damage, either by de- 
facement of the walls and doors or breakage on 
the part of the pupils, and if they shall fail to ex- 
ercise a reasonable care in the protection of 
property during the school day, they may be 
held financially responsible for all such damage, 
and if the damage is due to carelessness or neg- 
ligence on the part of the teachers or principal, 
the superintendent may hold those in charge of 
the building responsible for the damage, and if 
it is not repaired before the close of the term a 
sufficient amount may be deducted from their fi- 
nal vouchers to repair the damage for which 
they are responsible under the provisions of 
this section. If any child in school shall care- 
lessly or willfully damage school property, the 
teacher shall report the damage to the parent, 
and if he refuses to repair the same, the teacher 
shall report the offense to the superintendent of 
public welfare. (1923, c. 136, s. 168; C. S. 5565.) 


§ 115-148. Principal of union school.—The prin- 
cipal of a union school shall be the executive offi- 
cer of the school, and all teachers in both the 
high school and in the elementary school depart- 
ments shall be responsible to the principal. He 
shall have authority, subject to the approval of 
the county superintendent, to grade and classify 
the pupils, and exercise discipline over the pupils 
of the school. He shall make all reports to the 
county superintendent, and give suggestions to 
teachers for the improvement of instruction in 
school. And it shall be the duty of each teacher 
in a union school to codperate with the principal 
in every way possible to promote good teaching in 
the school and a progressive community spirit 
among? its.-patrons.’ (1993,0c)2136, is 17 eG a. 
5568.) 


Cross Reference.—As to the allotment of principals, see § 
115-360. 


Art. 17. Certification of Teachers. 


§ 115-149. Requirement as to holding certifi- 
cates. — All the teachers and principals employed 
in the public schools of the state or in schools re- 
ceiving public funds for the maintenance of a 
nine-months school term shall be required to hold 
certificates in accordance with the law, and no 
contract for the employment of teacher or prin- 
cipal is valid until the certificate is secured. 
(1923, c. 136, s. 158; 1943, c. 255, s. 2; C. S. 5569.) 

Editor’s Note.— The 1943 amendment substituted the 
words ‘‘a nine” for the words ‘‘an eight” in lines three and 
four. 

§ 115-150. Examinations, ac¢rediting, and cer- 
tificates.—The state board of education shall have 
entire control of examining, accrediting without 
examination, and certificating all applicants for 
the position of teacher, principal, supervisor, su- 
perintendent, and assistant superintendent in all 
public elementary and secondary schools of North 
Carolina, urban and rural. The board shall pre- 
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scribe rules and regulations for examining, ac- 
crediting without examination, and certificating 
all such applicants for the renewal and exten- 
sion of certificates and for the issuance of life 
certificatess (19070 cr 146;°s..25. 19245 C146, Si, 165 
Cc 85702) 


§ 115-151. Certificate prerequisite to employ- 
ment.—No person shall be employed or serve in 
the public schools as teacher, principal, supervisor, 
superintendent, or assistant superintendent who 
shall not be certificated for such position by the 
state board of education in accordance with the 
Taw 41017, Cc 146,-s. 2: 1921) 'c: 146, s. 163) CoS: 
5571.) 

Cited in Hampton v. Board of Education, 195 N. C. 213, 
215 wl 4ie Se) 0/44; 

§ 115-152. Teacher must be eighteen.—No cer- 
tificate to teach shall be issued to any person un- 
der eighteen years of age. (Rev., s. 4163; C. S. 
5572.) 

Cited in Hampton v. Board of Education, 195 N. C. 213, 
215, 141 S. E. 744. 

§ 115-153. Approval of certificates; refusal of 
approval; appeal and review.—No certificate is- 
sued by the board shall be valid until approved 
and signed by the superintendent of the county 
administrative unit, or the superintendent of the 
city administrative unit, in the schools of which 
the holder of said certificate applies to teach. Any 
certificate when so approved by said county or 
city superintendent shall be of state-wide validity, 
and in case such county or city superintend- 
ent shall refuse to approve and sign any such 
certificate, he shall notify the state board of 
education and state in writing the reasons for 
such refusal. The said board shall have the 
right, upon appeal by the holder of said cer- 
tificate, to review and investigate and finally de- 
termine the matter. (1917, c. 146, s. 2; 1921, c. 
146, 8216, C25. 5574;) 

§ 115-154. Employment of persons without cer- 
tificate unlawful; appropriations withheld; salaries 
not paid.—It shall be unlawful for any board of 
trustees or school committee or any public school 
that receives any public school money from 
county or state to employ or keep in service 
any teacher, superintendent, principal, super- 
visor, or assistant superintendent who does not 
hold a certificate in compliance with the provi- 
sions of the law. Upon notification to the state 
board of education or to the county board of edu- 
cation that any school committee or board of 
trustees is employing or keeping in service a 
teacher, supervisor, principal, superintendent, or 
assistant superintendent in violation of the provi- 
sions of this section, the state board of education 
shall withhold from such county or city adminis- 
trative unit any and all appropriations from the 
state for such school, and said county board of 
education shall withhold from said school any and 
all appropriations from the county school fund 
until compliance with the law. 

The county or city superintendent or other of. 
ficial is forbidden to approve any voucher for sale 
ary for any person employed in violation of the 
provisions of this section, and the treasurer of the 
county or city schools is hereby forbidden to pay 
out of the school fund the salary of any such per. 
son: Provided, that nothing herein shall prevent 
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the employment of temporary substitute or emer- 
gency teachers under such rules as the state 
board of education may prescribe. (1917, c. 146, 
SmO sul OP te Crea S16. CeoySbS2a) 


§ 115-155. Classes of first-grade certificates. — 
There shall be the following classes of first-grade 
certificates: (1) Superintendents’ and assistant 
superintendents’; (2) High school principals’; (3) 
High school teachers’; (4) Elementary school 
teachers’; (5) Elementary supervisors’; and (6) 
Special. The state board of education may sub- 
divide and shall define in detail the different 
classes of first-grade certificates, determine the 
time of their duration and validity, prescribe the 
standards of scholarship for same, and the rules 
and regulations for them and for their issuance, 
and their renewal or extension. (1917, c. 146, s. 
O LO ede Cc. LA OFeS. 16% C. S. 5583.) 


§ 115-156. Colleges to aid as to certificates. —- 
Each and every college or university of the state 
is hereby authorized to aid public school teachers 
or prospective teachers in securing, raising, or re- 
newing their certificates without restrictions, ex- 
cept as set forth in the rules and regulations of 
the state board of education, applying alike to all 
departments, work, and instructors of each and 
every college or university in this state. (1933, 
c. 497.) 


SUBCHAPTER VIL REVENUE FOR THE 
PUBLIC SCHOOLS. 


Art. 18. County Board of Education: 
Budget. 


§ 115-157. Contents of the school budget.—The 
school budget prepared by the county board of 
education shall provide three separate school funds 
(a) a current expense fund, (b) a capital outlay 
fund, and (c) a debt service fund. 

(a) The current expense fund shall include (1) 
Expenses of general control—per diem of board 
of education, salaries of superintendents, attend- 
ance officer, and clerical assistants, travel and 
communication, office supplies and expense, and 
other necessary expenses of general control; (2) 
instructional service—salaries of teachers, princi- 
pals, and supervisors, and any other necessary 
items of instruction; (3) operation of school plant 
-—-wages of janitors and other employees, fuel, 
water, light and power, janitors’ supplies, ex- 
penses for care of grounds, and other necessary 
expenses of operation; (4) maintenance of plant— 
upkeep of grounds, repair of buildings, repair and 
replacement of heating, lighting and plumbing 
equipment, instructional apparatus, furniture, and 
other equipment, and other necessary expenses of 
maintenance; (5) fixed charges—rent, insurance 
and other necessary fixed charges; (6) auxiliary 
agencies—replacement of and repair of library 
books, transportation of pupils, and other neces- 
sary auxiliary activities. 

(b) The capital outlay fund shall provide for 
the purchase of sites, the erection of school build- 
ings, including dormitories and teachers’ homes, 
improvement of new school grounds, alteration 
and addition to buildings, installation of heating, 
lighting and plumbing, purchase of furniture, in- 
cluding instructional apparatus for new buildings, 
office equipment, acquisition of trucks and other 
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vehicles for the transportation of pupils and for 
the better operation and administration of schools, 
and other necessary capital outlay. 

(c) The debt service fund shall provide for 
the payment of all loans due the State, the inter- 
est and principal on bonds, payments to the sink- 
ing fund, payment of district indebtedness for 
schools assumed by the county, apportionment to 
districts voting bonds or to districts borrowing 
from the county board of education and all other 
indebtedness which is payable during the fiscal 
year for which the budget is prepared. (1923, c. 
ASG; "Sel 75s e925 cml 809s stoned OD iaeC.s OsmeS eels 
1933, c. 299; C. S. 5596.) 

Cross Reference.—As to local budgets, see also, § 115-363. 

Editor’s Note—By Public Laws 1927, ch. 23%, sec. 1, this 
section was amended and reenacted as it now appears. 

Premiums for insurance of its public school buildings is a 
mecessary public expense of a county, and the incurring of 
liability. therefor need not be submitted to the voters. 
Fuller v. Lockhart, 209 N. C. 61, 182 S. E. 733. 

Cited in Wilkinson v. Board of Education, 199 N. C. 669, 
155 S. E. 562; Wiggins v. Board of Education, 198 N. C. 
301, 302, 151 S. KE. 730; Board of Education v. Walter, 198 
N. C. 325, 329, 151 S. E. 718; Hickory v. Catawba County, 
206 N. C. 165, 172, 173 S. E. 56; East Spencer v. Rowan 
County, 212 N. C. 425, 193 S. E. 837. 

§ 115-158. Debt service fund. — The county 
board of education shall set forth in the budget the 
amount of theinterest and installments on all loans 
due the state, and of all interest and installments 
on bonds and other evidences of indebtedness that 
may fall due. This shall be a separate item in 
the budget, and the commissioners shall levy an- 
nually a tax sufficient, clear of all fees, commis- 
sions, rebates, delinquents and the cost of: collec- 
tion, to repay the same; and if the taxes are not 
collected when the repayments fall due, the com- 
missioners shall borrow the money and place the 
amount to the credit of the county board of edu- 
cation. 

The county board of education, with the ap- 
proval of the board of commissioners may in- 
clude in the debt service fund in the budget the 
indebtedness of all districts, including city admin- 
istrative units, and districts formerly known as 
special charter districts, lawfully incurred in erect- 
ing and equipping school buildings necessary for 
the school term, and when such indebtedness 
is taken over for payment by the county as a 
whole and the local districts-are relieved of their 
annual payments, then the county funds provided 
for such purpose shall be deducted from the debt 
service fund prior to the division of this fund 
among the schools of the county as provided in 
this section. _(1923, c. 136, s. 179; 1925,7c. 180, s. 
‘6; 1933, c. 299; C. S. 5599, 5600.) 

Cross Reference.—As to local budgets in general, see § 

-363. 
oe Note.—By amendment Public Laws 1927, ch. 239, 
sec. 5, this section was changed in application from ‘Fund 


for repayment of bonds, notes and loans” to “The debt serv- 
ice fund.’’ 


Art. 19. Powers, Duties and Responsibilities 
of the Board of County Commissioners 
in Providing Certain Funds. 


§ 115-159. Commissioners to levy tax.—The 
commissioners are required to levy annually a tax 
sufficient to repay interest and installments on all 
loans from the state, and interest and installments 
on bonds and notes falling due according to the 
debt service fund as set forth in the approved 
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school budget. And this shall be a separate tax, 
and, after all interest and installments are paid 
each year, any balance that may remain shall be 
accounted for by the treasurer, and it shall be ap- 
plied the following year to the repayment of in- 
terest and installment on loans. But if the amount 
secured from this tax is not sufficient for these 
needs it shall be the duty of the commissioners to 
borrow any amount needed to meet these pay- 
ments, (1923) 0:136,%6,. 185 1927) c.1239, so tie, 
S. 5606.) 


Editor’s Note.—All of that part of the first sentence fol- 
lowing the word ‘due’? was added by Public Laws 1927, ch. 
239, sec. 11. 

Cited in Hampton v. Board of Education, 195 N. C. 213, 
217, 141 S. E. 744. 


§ 115-160. Procedure in cases of disagreement or 
refusal of county commissioners to levy school 
taxes.—In the event of a disagreement between 
the county board of education and the board of 
county commissioners as to the amount of the 
current expense fund, the capital outlay fund, 
and the debt service fund, the county board of ed- 
ucation and the board of county commissioners 
shall sit in joint session, and each board shall have 
one vote on the question of the adoption of these 
amounts in the budget. A majority of the mem- 
bers of each board shall cast the vote for each 
board. In the event of a tie, the clerk of the su- 
perior court shall act as arbitrator upon the issues 
arising between said two boards, and shall render 
his decision thereon within ten days. But either 
the county board of education or the board of 
county commissioners shall have the right to ap- 
peal to the superior court within thirty days from 
the date of the decision of the clerk of the supe- 
rior court, and it shall be the duty of the judge 
hearing the case on appeal to find the facts as to 
the amount of the current expense fund, the capi- 
tal outlay fund, and the debt service fund, which 
findings shall be conclusive, and shall give 
judgment requiring the county commissioners to 
levy the tax which will provide the amount of the 
current expense fund, the capital outlay fund and 
the debt service fund, which he finds necessary 
to maintain the schools in every school district in 
the county. Any board of county commissioners 
failing to obey such order and to levy the tax or- 
dered by the court shall be guilty of a misdemean- 
or and shall be fined or imprisoned in the discre- 
tion of court. In case of an appeal to the superior 
court, all papers and records relating to the case 
shall be considered a part of the record for con- 
sideration by the court. (1923, c. 136, s. 187; 1925, 
¢:180,<si 4° 1927, c. 289,89: /12,.135.1933,.c, 200 aC 
S. 5608.) 


Editor’s Note.—By amendment Public Laws 1925, ch. 180, 
sec. 4, there was included in this section “the operation and 
equipment fund.’”’ This was repealed by Public Laws 1927, 
ch. 239, sec. 13. By amendment Public Laws 1927, ch. 239, 
sec. 12, the words ‘‘the current expense fund, the capital out- 


. lay fund, and the debt service fund,’ as used replaced the 


words, “salary fund or the fund necessary to pay 
and installments on bonds, notes and loans.” 

In General.—This section confers upon the courts duties of 
a judicial nature, not requiring a trial by jury to determine 
the disputed matter upon an issue of fact, and the provisions 
of this section are not void as being repugnant to Art. I, 
sec. 19, of the State Constitution. Board vy. Board, 174 N. 
C. 469, 93 S. E. 1001, cited and applied. Board v. Board, 182 
N. C. 571, 109 S. EF. 630; In re Board of Education, 187 N. 
Ce 710. 712, 6122 1. Wea 760: 

Meeting Must Be Held.—Where the commissioners have 
refused to levy a tax to provide an additional salary for 


interest 
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the county superintendent and the meeting called for in 
this section has not been held nor the clerk called upon to 
arbitrate the matter it is erroneous to grant a writ of 
mandamus to the superintendent to compel the commis- 
sioners to levy the tax. Rollins v. Rogers, 204 N. C. 308, 
168 S. E. 206. 

Cited in Board of Education v. Board of Commissioners, 
198 N. C. 430, 152 S. E. 156; Board of Education v. Walter, 
198 N. C. 325, 329, 151 S. E. 718; Wilkinson v. Board of 
Education, 199 N. C. 669, 155 S. E. 562. 

§ 115-161. Commissioners may demand a jury 
trial—The county commissioners shall have the 
right to have the issues tried by a jury, as to the 
amount of the current expense fund and the capi- 
tal outlay fund, which jury trial shall be set at the 
first succeeding term of the superior court, and 
shall have precedence over all other business of 
the court: Provided, that if the judge holding the 
court shall certify to the governor, either before 
or during such term, that on account of the ac- 
cumulation of other business, the public interest 
will be best served by not trying such action at 
said term, the governor shall immediately call a 
special term of the superior court for said county, 
to convene as early as possible, and assign a 
judge of the superior court or an emergency judge 
to hold the same, and the said action shall be 
tried at such term. ‘There shall be submitted to 
the jury for its determination the issue as to what 
amount is needed to maintain the schools, and 
they shall take into consideration the amount 
needed and the amount available from all sources 
as provided by law. The final judgment rendered 
in such action shall be conclusive, and the county 
commissioners shall forthwith levy taxes in ac- 
cordance with such judgment; otherwise those 
who refuse so to do shall be in contempt, and may 
be punishable accordingly: Provided, that in case 
of a mistrial or an appeal to the supreme court 
which would result in a delay beyond a reasonable 
limit for levying the taxes for the year, the judge 
shall order the commissioners to levy for the en- 
suing year a rate sufficient to pay the debt service 
fund, to produce, together with what may be re- 
ceived from the state public school fund and from 
other sources, an amount for the current expense 
fund equal to the amount of this fund for the pre- 
VOUS yieare 21923, c:, 186, s. 1885) 1927. Cc. 239." s. 
14; C. S. 5609.) 

Editor’s Note.—By amendment Public Laws 1927, ch. 239, 
sec. 14, the words ‘‘current expense fund, and the capital 
outlay fund,’ as used in the first sentence replaced the 
words ‘‘teachers’ salary fund and the operating and equip- 
ment fund’; the words “the debt service fund’ as used in 
the proviso at the end of the section replaced the words ‘“‘in- 
terest and installment on notes, loans and bonds’”’; the words 
“current expense funds’? used in the same proviso replaced 
the words “‘teachers’ salary fund.’’ ‘ 

Applied In re Board of Education, 187 N. C. 710, 122 S. 
E. 760. 

Cited in Board of Education v. Board of Commissioners, 
TOS EIN = Co 43059 152.2 5-156. 

§ 115-162. Commissioners to estimate what per 
cent school fund is of total county fund.—It is 
the duty of the county commissioners to furnish 
the county board of education, as soon as the tax 
books for the year are completed, a statement 
showing what per cent the schoo: fund is of the 
total county fund, and at least this same per cent 
of the amount of taxes as they are collected and 
deposited in the treasury shall be placed to the 
credit of the county board of education. (1923, 
2 -126,.8:,191:.C.S. 5612.) 


§ 115-163. Commissioners require sheriff to set- 
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tle.— Every sheriff or tax collector shall deposit 
the county and other local taxes collected by him 
with the county treasurer as often as he shall col- 
lect or have in his possession at any one time a 
sum equal to five hundred dollars ($500.00). 

On or before the close of the fiscal year the 
sheriff in settling with the board of county com- 
missioners shall exhibit the total amount of the 
school fund from all sources received, the net 
amount paid over to the county treasurer, and the 
net amount due each of the following funds: 

(1) The current expense fund, (2) the capital 
outlay fund, and (3) the debt service fund. The 
sheriff shall also exhibit the amount of uncol- 
lected taxes due because of insolvent polls, re- 
leases, errors, and rebates allowed by the board 
of county commissioners, and other causes for 
failure to collect the entire amount of the taxes 
due, and the sheriff shall furnish to the county 
board of education at the time of his settlement 
with the county commissioners, as provided in 
this section, a complete itemized copy of his state- 
mént, (1928,:¢./136, s. 1923.1927, cc. 239, s..15:°C. 
S. 5613.) 

Cross Reference.—As to the duty of the county treas- 
urer to remit school funds monthly to proper administra- 
tive units, see § 115-363. 

Editor’s Note.—The change of the name of the funds was 
the only change by Public Laws 1927, ch. 239, sec. 15. 


§ 115-164. Duty of sheriff or tax collector.—It 
shall be the duty of the sheriff or the tax collector 
in collecting the taxes of local tax districts to keep 
the funds of each district separate from all other 
funds, and when public school funds are deposited 
with the treasurer, the sheriff or tax collector shall 
specify which funds belong to local tax districts 
and to what district the local tax funds belong. 
(1923, c. 1386, s. 148; C. S. 5550.) 


Art. 20. The Treasurer: His Powers, Duties and 
Responsibilities in Disbursing School Funds. 


§ 115-165. Treasurer shall disburse funds.—The 
county treasurer of each county shall be the 
treasurer of the school funds in his county. He 
shall receive and disburse all public school funds 
and shall keep the same separate and distinct 
from all other funds. In all counties in which the 
office of county treasurer has been abolished all 
banks or other corporations handling public school 
funds shall be required to keep the same accounts, 
perform the same duties as required of the county 
treasurer, and to give the same bond and make 
the same reports as are required of the treasurer 
of the county board of education. (1923, c. 136, s. 
193; C. S. 5614.) 


§ 115-166. Operation of county school budget.— 
(a) Duty of County Board of Education.—On or 
before the first Monday in each month the county 
board of education shall file with the county 
board of commissioners a _ written statement 
showing the condition of the annual school budget 
at the close of the preceding month. This state- 
ment shall also include a careful estimate of the 
necessary expenditures which will be made during 
the current month from the local school budget. 
In like manner each city administrative unit shall 
prepare and file with the county board of commis- 
sioners a similar statement, which shall be the 
guide in determining for the city administrative 
unit the amount which shall be included in the 
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monthly statement of cash needs: Provided, that 
no payment to city administrative unit shall be 
made until a copy of the audit for the previous 
year for the city administrative unit has been filed 
as provided by law. 

(b) Duty of the County Board of Commission- 
ers.—It shall be the duty of the board of county 
commissioners to provide when and as needed 
the funds necessary to meet the monthly expen- 
ditures as set forth in the statements prepared by 
the county board of education and the governing 
body of the city administrative unit in accordance 
with the budget. (1923, c. 136, s. 194; 1925, c. 138, 
s. 2; 1927, c. 239, s. 16; C. S. 5615.) 

Editor’s Note.—This section was re-enacted by Public Laws 


1927, ch. 239, sec. 16, and revised in the General Statutes 
adopted by the General Assembly of 1943. 


§ 115-167. Action against the treasurer to re- 
cover funds.—After final settlement with the sher- 
iff, if it shall appear that any part of the public 
school fund received by the county treasurer has 
not been properly placed to the credit of the re- 
spective board, either the county board of educa- 
tion or the city administrative unit board of 
trustees, as the case may be, shall bring action 
on the treasurer’s bond to recover any part of the 
fund still belonging to the respective board. If 
the county treasurer fails to perform his duties as 
herein and above prescribed, he shall be guilty of 
a misdemeanor and be fined or imprisoned in the 
discretion of the court. (1923, c. 136, s. 195; C. S. 
5616.) 


§ 115-168. County board of education to have ac- 
counts of the board of education and the county 
treasurer of the public school fund audited.— On or 
before the first day of August of each year the 
county board of education shall cause to be audited 
the books of the treasurer of the county school 
fund and the accounts of the county board of edu- 
cation, and shall provide for the cost of the same, 
where a county auditor is not provided by special 
statute, out of the current expense fund. ‘The 
auditor’s report shall show: 

(a) For the School Term—(1) Sources of rev- 
enues and purposes for which expenditures were 
made; (2) comparison of approved school budget 
with the actual transactions; (3) statement of 
salary paid each teacher, principal, supervisor, or 
superintendent, and all other employees employed 
in the county system, showing what part was paid 
out of the State and county school fund, and what 
part was paid out of the local tax funds; (4) the 
auditor shall compare the expenditures with the 
budget approved by the State Superintendent of 
Public Instruction, and report whether all salaries 
and other expenses have been paid in accordance 
with law; (5) the auditor shall check the average 
daily attendance by districts as shown in the 
budget against the monthly reports from the dis- 
trict listing the high school and elementary school 
average daily attendance separately, and including 
a statement covering the average daily attendance 
maintained during the scholastic year which the 
financial transactions cover and also the average 
daily attendance maintained during the year next 
preceding the year covered by the financial 
transactions contained in the audit; (6) state- 
ment of oustanding indebteness, including county 
school bonds, amounts due the State Board of 
Education, and all unpaid accounts; (7) ap- 
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praisal of all school property; and (8) all other 
items which will aid in making a complete audit. 

(b) For Local Tax Districts—In similar de- 
tails. the audit of the county board of education 
shall include accounts of local tax districts and 
special county taxes. 

(c) For City Administrative Unit—In like 
manner and in similar details, unless otherwise 
provided in special act, the board of trustees of 
each city administrative unit shall cause to be 
audited the accounts of the treasurer and board of 
trustees of the city administrative unit. 

At least a consolidated statement of the report 
of the auditor shall be published in some news- 
paper circulating in the county, or in bulletin 
form, and one copy of the complete report shall 
be sent to the State Superintendent of Public In- 
struction, and one copy shall be given to the 
chairman of the board of county commissioners, 
and one copy to the chairman of the county 
board of education. 

If the board of education or board of trustees 
shall fail to have all accounts audited as provided 
herein, the State Superintendent shall notify the 
State Auditor and said State Auditor shall send 
an auditor to said county and have the accounts 
audited in accordance with the provisions of this 
section, and all expenses for the same shall be paid 
by the county board of education or the board of 
trustees, as the case may be. (1923, c. 186, s, 198; 
19274 6.239 1sa19 Co Sc SHS) 

115-369. 


§ 115-169. Action on the treasurer’s bond.—The 
board of county commissioners shall bring action 
in the name of the state for any breach of the 
bond of the treasurer or for any failure to account 
properly for the funds received by him, except 
in cases where action is otherwise provided for. 
If the commissioners shall fail to bring such ac- 
tion, it may be brought in the name of the state 
upon the relation of any taxpayer. (1923, c. 136, 
s. 200; C. S. 5620.) 

§ 115-170. Annual report to state superintendent. 
—The treasurer of any county or city administra- 
tive unit school fund shall report to the state su- 
perintendent of public instruction, on the first 
Monday of August of each year, the entire amount 
of money received and disbursed by him during 
the preceding school year, designating by items 
the amount received, respectively, from property 
tax, poll tax, fines, forfeitures and penalties, auc- 
tioneers, estrays, from the state treasurer and 
from the other sources. He shall also designate 
by item the sum paid to teachers of each race, re- 
spectively, the sums paid for schoolhouses, school 
sites in the several districts, and for all other pur- 
poses, specifically and in detail, by item. (1923, 
c. 136, s. 201; C. S. 5621.) 


§ 115-171. Report to board.—On the same date 
that he reports to the state superintendent, he 
shall file a duplicate of such report in the office 
of the county board of education or board of trus- 
tees of the city administrative unit. He shall make 
such other reports as the board may require from 
time to time. (1923, %c. 136, si 202; GC) S.-5622.) 


§ 115-172. Exhibit books, vouchers, and money 
to board.—The treasurer of the school fund shall, 
when required by the county board of education 
or board of trustees of the city administrative unit, 


Cross Reference.—See also, § 
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produce his books and vouchers for examination, 
and shall also exhibit all moneys due the public 
school fund at such settlement required by this 
article. (1923, c. 136, s. 203; C. S. 5623.) 


§ 115-173. Duties on expiration of term.—Each 
treasurer of the school fund, in going out of, office, 
shall deposit in the office of the board of educa- 
tion or board of trustees of the city administrative 
unit his books in which are kept his school ac- 
counts, and all records and blanks pertaining to 
his office. If his term expires on the thirtieth day 
of November during any fiscal school year, or if 
for any reason he shall hold office beyond the 
thirtieth day of November and not for the whole 
of the current fiscal school year, he shall at the 
time he goes out of office file with the board and 
with his successor a report, itemized as required 
by law, covering the receipts and disbursements 
for that part of the fiscal school year from the 
thirtieth of June preceding to the time at which 
he turns over his office to his successor, and his 
successor shall include in his report to the state 
superintendent of public instruction the receipts 
and disbursements for the current fiscal year. 
(1923, c. 136, s. 204; C. S. 5624.) 


§ 115-174. Penalty for failure to report.—If any 
treasurer of the county or city administrative unit 
school fund shall fail to make reports required of 
him at the time and in the manner prescribed, or 
to perform any other duties required of him by 
law, he shall be guilty of a misdemeanor and be 
fined not less than fifty dollars ($50.00) and not 
more than two hundred dollars ($200.00) or im- 
prisoned not less than thirty days nor more than 
six months, in the discretion of the court. (1923, 
c. 136, s. 205; C. S. 5625.) 


§ 115-175. Treasurer of city administrative unit 
bonded.—The treasurer of every city administra- 
tive unit shall be required by the board of trus- 
tees of said unit to execute a justified bond, 
with security, in an amount to be fixed by the 
board of trustees, not less than one-half the total 
amount of money received by him or his predeces- 
sor during the previous year, conditioned for the 
faithful performance of his duties as treasurer of 
the funds of the unit, and for the payment over to 
his successor in office of any balance of school 
moneys that may be in his hands unexpended. 
This bond shall be a separate bond, not including 
liabilities for other funds, and shall be approved 
by the board of trustees of said unit; and that 
board may from time to time, if necessary, require 
him to strengthen his bond. (1923, c. 136, s. 206; 
om o26.) 


§ 115-176. Speculating in teachers’ salary vouch- 
ers.—lIf any clerk, sheriff, register of deeds, county 
treasurer or other county, city, town or state of- 
ficer shall engage in the purchasing of any 
teacher’s salary voucher at a less price than its 
full and true value or at any rate of discount 
thereon, or be interested in any _ speculation 
thereon, he shall be guilty of a misdemeanor and 
shall be fined or imprisoned, and shall be liable to 
removal from office at the discretion of the court. 
(1923, c. 136, s. 208; C. S. 5627.) 


Art. 21. Fines, Forfeitures and Penalties 


§ 115-177. Constitutional provisions.—All mon- 
eys, stocks, bonds and other property belonging to 
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a county school fund, also the net proceeds from 
the sale of estrays, also the clear proceeds of all 
penalties and forfeitures and of all fines collected 
in the several counties for any breach of the penal 
or military laws of the state, and all moneys 
which shall be paid by persons as an equivalent 
for exemption from military duty, shall belong 
to and remain in the several counties and shall be 
faithfully appropriated for establishing and main- 
taining free public schools in the several counties 
inv thissestate. (sect oe) Art. 1. | Constitution.) 
(1923, icy 136, s.°209;°C) S./ 5628.) 

Cross Reference.—As to duty of county superintendent to 
see that funds are properly accounted for, see § 115-382. 

Cited in State v. Welborn, 205 N. C. 601, 602, 172 S. E. 
174. 

§ 115-178. Statement of fines kept by clerk.—It 
is the duty of the clerks of the several courts and 
of the several justices of the peace to enter in a 
book, to be supplied by the county, an itemized 
detailed statement of the respective amounts 
received by them in the way of fines, penalties, 
amercements and forfeitures, and said books shall 
at all times be open to the inspection of the pub- 
Ligue Cl 92osnCuml Ss Ounce 210 21@aso4 56292) 


§ 115-179. Fines paid to treasurer for schools; 
annual report.—All fines, forfeitures, penalties 
and amercements collected in the several counties 
by any court or otherwise shall be accounted for 
and paid to the county treasurer by the officials 
receiving them within sixty days after receipt 
thereof, and shall be faithfully appropriated by 
the county board of education for the establish- 
ment and maintenance of free public schools; and 
the amounts collected in each county shall be 
annually reported to the superintendent of public 
instruction on or before the first Monday in Jan- 
uary, by the board of commissioners. (1923, c. 
136, s. 211; C. S. 5630.) 


§ 115-180. Failure to file report of fines.—If any 
officer who is by law required to file any report 
or statement of fines or penalties with the county 
board of education shall fail so to do at or be- 
fore the time fixed by law for the filing of such 
report, he shall be guilty of a misdemeanor. (1923, 
GuIis6r cele sos Dosis) 


§ 115-181. Fines and penalties to be paid to 
school fund.—Whenever any officer, including jus- 
tices of the peace, receives or collects a fine, pen- 
alty, or forfeiture in behalf of the state he shall, 
within thirty days after such reception or collec- 
tion, pay over and account for the same to the 
treasurer of the county board of education for the 
benefit of the fund for maintaining the free public 
schools in such county. Whenever any fine or 
penalty is imposed by any officer the said fine or 
penalty shall be at once docketed, and shall not be 
remitted except for good and sufficient reasons, 
which shall be stated on the docket. (1923, c. 136, 
en213* Cas este.) 


§ 115-182. Misappropriation of fines a misde- 
meanor.—Any officer, including justices of the 
peace, violating § 115-181, shall be guilty of a mis- 
demeanor, and upon conviction shall be punished 
by fine or imprisonment, at the discretion of the 
court. (1923, c. 136, s. 214;7C, Si 5633.) 


§ 115-183. Unclaimed fees of jurors and wit- 
nesses paid to school fund.—All moneys due jurors 
and witnesses which remain in the hands of any 
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clerk of the superior court on the first day of Jan- 
uary after the publication of a third annual report 
of the said clerk showing the same, shall be turned 
over to the county treasurer for the use of the 
school fund of the county, and it is the duty of 
said clerk to indicate in his report any moneys 
so held by him for a period embracing the two 
annual reports. (1923, c. 136, s. 215; C. S. 5634.) 


§ 115-184. Use by public until claimed.—The 
money aforesaid, while held by the clerks, shall 
be paid, on application, to the person entitled 
thereto; and after it ceases to be so held, it may 
be used as other revenue, subject, however, to 
the claim of the rightful owner. (1923, c. 136, s. 
216; C. S. 5635.) 


SUBCHAPTER VIII. LOCAL TAX 
ELECTIONS FOR SCHOOLS. 


Art. 22. School Districts Authorized to Vote 
Local Taxes. 


§ 115-185. Purpose of re-enactment.—The re- 
enactment in this code of the several sections in 
this article shall not have the effect of re-enacting 
any of said sections which have been repealed by 
the School Machinery Acts of 1933, 1935, 1937 and 
1939, and said sections are re-enacted in this code 
only to the extent and for the purposes required 
by the several School Machinery Acts above re- 
ferred to. 


§ 115-186. How elections may be called.—The 
citizens of any duly created school district are 
hereby authorized to petition for a local tax elec- 
tion for schools, as follows: A written petition 
signed by twenty-five qualified voters who have 
resided at least twelve months within the district, 
or if fewer than seventy-five of such qualified 


voters, reside in the territory, then by one- 
third of such qualified voters, shall be pre- 
sented to the county board of education 


asking for an election in the district to ascer- 
tain whether there shall be levied in said dis- 
trict a local annual tax not to exceed fifty 
cents (50c) on the one hundred dollar ($100.00) 
valuation of all property, real and personal, to 
supplement the funds for the nine months pub- 
lic school term for that district: Provided, that the 
petition for an election to be held in any city ad- 
ministrative unit shall be presented to the board of 
trustees of said district. (1923, c. 136, s. 219; 1943, 
cy 255, 18425) Cy 3.5639.) 


Cross References.—See note to § 115-1. As to local sup- 
plements generally, see § 115-361. See also, § 115-202. As 
to constitutional provision requiring election, see Art. WII, 
Git: 
Editor’s Note.—The 1943 amendment substituted the word 
“nine’’ for the word ‘‘eight’’ in line sixteen. 

In General.—For an able discussion of this subject by Mr. 
Justice Hoke in which the various statutes pertaining to the 
subject are considered, see Sparkman v. Board, 187 N. C. 
eal; 1215 Sx Bansal, 

Approval of Voters of Each District Unnecessary.—Spark- 
Mat Vv.1 BOatds) 187 INe Gr e4ls Molesa is ook 

Who May Sign Petition.—The prior law in regard to au- 
thorizing local taxes was that the petition be signed by free- 
holders. In Gill v. Board, 160 N. C. 176, 76 S. E. 203 it was 
held that women were not freeholders. The Public Laws 
1915, c. 22, section 1746 changed this rule and made it possible 
for women to sign petitions as required in forming tax dis- 
tricts. See Chitty v. Parker, 172 N. C. 126, 90 S. E. 17. 

Cited in Platt v. Board, 187 N. C. 125, 133, 121 S. E. 190; 
Forester v. North Wilkesboro, 206 N. C. 347, 350, 174 S. 
Pea 2. 


§ 115-187. The board to consider petition.—The 
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county board of education or the board of trus- 
tees, as the case may be, shall receive the peti- 
tion and give it due consideration. If the board 
shall approve the petition for an election, it shall 
be endorsed by the chairman and secretary of 
the board and a record of the endorsement shall 
be made in the minutes of the board. ‘The peti- 
tion shall then be presented to the board of 
county commissioners or the governing body 
authorized to order the election, and it shall be 
the duty of the board of county commissioners or 
said governing body to call an election and fix 
the date for the same: Provided, the county board 
of education or board of trustees, as the case may 
be, may, for any good and sufficient reason, with- 
draw the petition before the close of the regis- 
tration books, and if the petition be so withdrawn, 
the election shall not be held. In the case of 
a city administrative unit coterminous with or 
situated entirely within an incorporated city or 
town, said petition shall be presented to the gov- 
erning body of said city or town, and the elec- 
tion shall be ordered by said governing body. 
(1923, c. 136, s. 220; 1925, c. 143, s. 1; C. S. 5640.) 

Editor’s Note.—By amendment Public Laws 1925 the last 
sentence to this section was added. 

The duty of the board of education under this section in 
connection with section 115-191 is discretionary and can not 
be enforced by mandamus. Board vy. Board, 189 N. C. 650, 
127 S. E. 692. 

Same—Duty of Commissioners Ministerial—But this section 
does not rest in the county commissioners discretion to or- 
der or not order an election. After the board of education has 
approved the petition, the duty of the commissioners is 


ministerial only and may be enforced by mandamus. Board 
v. Board, 189 N. C. 650, 127 S. (R. 692. 


§ 115-188. Rules governing election for local 
taxes.—In all elections held under this law the 
board of county commissioners, or the body au- 
thorized to order said election, shall designate the 
polling place or places, appoint the registrars and 
judges, and canvass and judicially determine the 
results of said election when the returns have been 
filed. with them by the officers holding the election, 
and shall record such determination on their rec- 
ords. The notice of the election shall be given 
by publication at least three times in some news- 
paper published or circulated in the territory. It 
shall set forth the boundary lines of the district, 
the maximum rate of tax to be levied, which shall 
not exceed fifty cents (50c) on the one hundred 
dollar ($100.00) valuation of property, real and 
personal, and the purpose of the tax. The first 
publication shall be at least thirty days before 
the election. A new registration of the qualified 
voters of the territory shall be ordered, and no- 
tice of said new registration shall be deemed to 
be sufficiently given by publication once in some 
newspaper published or circulating in said dis- 
trict at least twenty days before the close of the 
registration books. This notice of registration 
may be considered’ one of the three notices re- 
quired of the election. Such published notice of 
registration shall state the days on which the 
books will be open for registration of voters and 
the place or places at which they will be open 
on Saturdays. The books’ of such new regis- 
tration shall close on the second Saturday be- 
fore the election. The Saturday before the elec- 
tion shall be challenge day, and except as other- 
wise provided in this article such election shall be 
held in accordance with the law governing gen- 
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eral elections. The ballots to be used in said elec- 
tion shall have written or printed thereon the 
words “For local tax,” and “Against local tax.” 
All other details of said election shall be fixed by 
the board or other governing body ordering the 
election, and the expenses of holding and con- 
ducting the election in all districts other than in 
city administrative units shall be provided by the 
county board of education out of the current ex- 
pense fund of the county. But the expenses of 
conducting the election in all city administrative 
units shall be paid by the board of trustees of said 
unit out of the local tax funds of the unit. (1923, 
Peon Meet 65-5641.) 


Cross Reference.—As to time registration books must be 
kept open see section 163-31. 

Notice in Newspaper.—It is not necessary that the news- 
paper, in which the notice of election is given be published in 
the district, it is sufficient if the paper is circulated in the 
district where the election is to be held. See Miller v. Duke 
School Dist., 184 N. C. 197, 113 S. E. 786. 

And failure to give the notice has been held immaterial 
where such failure did not affect the result: of the election. 
See Younts v. Com., 151 N. C. 582, 66 S. E. 575; Gregg v. 
Board, 162 N. C. 479, 78 S. E. 301. 

What Constitutes a Majority Vote——The requirement that 
the measure shall be carried by a “majority of the qualified 
voters,” by correct interpretation, signifies a majority of the 
qualified voters of the district appearing upon the registra- 
tion book, and not a majority of those voting in the election. 
Williams v. County Com., 176 N. C. 554, 97 S. E. 478. 

Cited in Young v. Commissioners, 194 N. C. 771, 774, 140 
Soe H ay sos 


§ 115-189. Levy and collection of taxes.—In case 
a majority of the qualified voters in the district 
or unit referred to above shall vote at the 
election in favor of the tax, it shall be annually 
levied and collected in the manner prescribed for 
the levy and collection of other taxes, and the 
maximum rate so voted shall be levied, unless the 
county board of education or board of trustees 
shall request a levy at a lower rate, in which 
event the rate requested, shall be levied and col- 
lected; and the superintendent of schools and the 
officer in charge of tax record shall keep records 
in their respective offices showing the valuation of 
the property, real and personal, in the district or 
unit, the rate of tax authorized annually to be lev- 
ied, and the amount annually derived from the 
local tax, and it shall be illegal for any part of the 
local tax fund to be used for any purpose other 
than to supplement the funds for a nine months 
school term in the district or unit. (1923, c. 136, 
c, 222: 1943, c. 255, s. 2; C. S. 5642.) 

Editor’s Note.—The 1943 amendment substituted the words 


“a nine?’ for the words “an eight” in the next to last 
line. 


§ 115-190. Increasing levy in districts having less 
than fifty cent rate——Authority is hereby given 
any local tax district or special bond tax unit hav- 
ing voted a maximum rate less than fifty cents 
(50c) to increase the levy to a maximum of fifty 
cents (50c) on the one hundred dollars ($100.00) 
valuation of property, real and personal. Such in- 
crease shall be made after an election has been 
held as provided for in this article. (1923, c. 136, 
5, 223: 1925, c. 143, s. 2; C. S. 5643.) 


§ 115-191. Frequency of election.—In the event 
that a majority of the qualified voters of a district 
or unit do not at the election cast their votes for 
the local tax, <vother election or elections under 
the provisions of this article may be held after 
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the lapse of six months in the same district 
or unit, (1923, c. 136, s. 225; C.-S. 5648.) 


§ 115-192. Enlargement of local tax districts. 
—Upon a written petition of a majority of the gov- 
erning board of any district, the county board of 
education, after approving the petition, shall pre- 


sent the same to the board of county commission- 


ers and ask for an election on the question of the 
enlargement of the boundary lines of any such 
district so as to include any contiguous territory, 
and an election in such new territory may be 
ordered and held under rules governing elections 
for local taxes as provided in this article: Pro- 
vided, the local tax rate specified in the petition 
and submitted to the qualified voters shall be a 
local tax of the same rate as that voted in the said 
district to which the territory is to be added. If 
a majority of the qualified voters in such new 
territory shall vote in favor of such tax, the new 
territory shall become a part of said district, and 
the term “local tax of the same rate” herein used 
shall include, in addition to the usual local tax, 
any tax levied to meet the interest and sinking 
fund of any bonds heretofore issued by the dis- 
trict proposed to be enlarged. In case a majority 
of the qualified voters at the election shall vote 
in favor of the tax, the district shall be deemed 
enlarged as so proposed. (1923, c. 136, s. 226; 
1925;,.C.. 1515 1927) 6,988 %C: .S... 5646,) 


Cross References.—As to consolidation of school districts, 
see §§ 115-99, 115-352. As to what constitutes a majority 
vote, see note to § 115-188. See also, § 115-361 which makes 
a similar provision for the enlargement of districts. 

Editor’s Note.—The cases which follow in this note are in 
the majority of instances constructions of section 5530 of the 
Consolidated Statutes of 1919 (renumbered § 5646 in Vol. 3 
of the Consolidated Statutes published in 1924). The School 
Machinery Act, codified as G. S. §§ 115-347 to 115-382, 
changed in many particulars the school system of North 
Carolina and this should be borne in mind when reading 
these cases. 

In General.—Laws of 1921, ch. 179, providing for the consoli- 
dation and adjustment of rates of taxation and authorizing 
the voters of a district so consolidated to vote special tax 
rates for the schools in the entire district, etc., should be 
construed to harmonize with C. S., 5530, (this section) and 
the provisions of the former statute do not affect or impair 
the requirement of the latter one, that for an extension of the 
boundaries of an existing local school tax district or districts, 
the approval of the tax proposed must first be given by the 
voters in the proposed new and contiguous territory. Hicks 
Ve Board. 183) Nu Cy 3944 112S5 i. 1: 

Construed with Art. 23—C. S. 5526, (incorporated in 
Art. 23, providing for the creation of new local school 
tax districts, and section 5530 (this section) requiring the 
question of an enlargement of an existing special school tax 
district to be submitted separately to the voters of the pro- 
posed new territory are to be construed in pari materia, and 
the provisions of each are held reconcilable with those of the 
other. Hicks v. Board, 18 N. C. 394, 112 S. E. 1. 

C. S. 5526 (incorporated in Art. 23,) applies primarily to the 
consolidation of nonspecial-school-tax territory; and in order 
to consolidate existent school-tax districts having rates, by 
extending the limits of some of them to include others, sec- 
tion 5530 (this section) requires that a majority of the com- 
mittee or trustees of either of these districts sought to be 
enlarged file a written request with the county board of ed- 
ucation to thus eularge its boundaries, and an election must 
be held before consolidation, and the other material require- 
ments of the statute complied with; and where this course 
bas not been followed, the tax attempted to be levied in the 
consolidated district, and bonds ordered to be issued in pur- 
suance thereof, are invalid. Jones v. Board, 187 N. C. 557, 
122 S. E. 290. Attention is directed to the fact that the 
majority now required is not of the “committee or trustees’ 
but of the “governing board.’ In other respects this decision 
seems to be still applicable—Ed. Note. 

C. S. 5526 (incorporated in Art. 23,) providing for the 
creation of a special school tax district by the county board 
of education without regard to township lines, upon an 
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election. to be held within the proposed district, after notice, 
etc., refers to territory having no special school tax and has 
no application to the enlargement of such district under the 
provisions of this section, wherein one or more school 
tax districts having already been established and there 
is other contiguous territory sought to be included which 
has not voted any special school tax. Hicks v. Board, 183 
N. Co 3945112 S) Bot 

Where special school tax districts have been consolidated 
with non-school tax territory, it is, in effect, an enlargement 
of the special tax territory, and coming within the provisions 
of C. S., 5530 (this section) it is required for the validity of 
a special tax to be levied for school purposes in the en- 
larged territory that it be approved by the voters outside 
of the special tax districts included in the consolidated 
territory, at an election to be held according to law. Barnes 
v. Board, 184 N. C. 325, 114 S. E. 398. 

Where special school tax districts and nonspecial school 
tax districts have been consolidated, and the district as a 
whole has voted, but separately as to each district, approv- 
ing the question of special taxation for school purposes, and 
the election as to each, inclusive of the nontax territory, 
is upheld, counting the votes separately therein, the result or 
the election will be declared valid. Board v. Bray Bros. Co, 
184 N. C. 484, 115 S. E. 47. 


Collateral Attack on Special Tax. — Where nonspecial 
school tax territory is included in a consolidated school tax 
district with a school tax district that has theretofore voted 
and continued to levy a special tax, the question of the 
validity of the tax so levied by the existing district cannot 
be attacked collaterally in a suit to enjoin the levy of a 
special tax on the entire consolidated district, later attempted 
to be formed. Barnes v. Board, 184 N. C. 325, 114 S. E. 
398. 

Same—Separate Vote in Nontax Territory.--Where one or 
more special tax districts have been established under the 
provisions of our statutes applicable, such districts may not 
extend their territory to include other districts and adjacent 
territory that have not voted a special tax, without the 
question having first been submitted to and approved sep- 
arately by the voters of the outlying territory, and giving 
them the right to independently determine for themselves 
whether they shall be specially taxed, in the amount proposed, 
Hicks) ve Board, 183.) Ney Cinco4 e112. Seeh al oe Seemblottays 
Boards 187 iNeeCe 1255132, 0121 eS 90: 

The uniting of an existing special school tax district with 
other districts not having such tax is in effect the enlarging 
of the boundaries of the tax district to take in outlying 
nontax territory under the provisions of C. S., 5530 (this sec- 
tion), and it is only required for the establishment of the 
enlarged district and the levying of a special tax therein 
that the district to be enlarged and the outlying territory 
should each cast a majority vote in favor of the propositions 
submitted to them, and it is unnecessary that each of the 
nontax districts included in the enlarged territory should have 
separately cast a majority vote in favor of the special tax 
proposed, nor is it material that one of them was separated 
from the others by the original special tax district so en- 
larged. Vann v. Board, 185 N. C. 168, 116 S. E. 421. 

The authority given the county board of education to re- 
district the entire county or part thereof, and to consolidate 
school districts under a uniform rate of taxation not ex- 
ceeding the lowest in any one district, meets the require- 
ments of our Constitution, Art. VII, sec. 7, but to the extent 
it permits consolidation of local school tax districts with 
adjacent territory or local schools that have never voted 
any tax, the provisions of C. S., 5530 (this section) must ap- 
ply so as to permit those living in such proposed new ter- 
ritory to vote separately upon the question of taxing them- 
selves tor the purpose. Perry v. Commissioners, 183 N. C. 
OS7imll es Sete cOs 

The combination or consolidation of local school tax dis- 
tricts with territory that has not voted a special tax for the 
purposes of schools must fall within the provisions of C. S., 
5530, (this section) whereby the proposed new territory is 
required to vote separately upon the question of taxation, 
in conformity with our Constitution, Art. VII, § 7, Perry v. 
Commissioners, 183 N. C. 387, 112 S. E. 6. 

A district may be enlarged and a taxing district estab- 
lished therein on petition of the governing board of the 
principal district, and on taking the vote of the outside ter- 
ritory to be added, as indicated in this section. Blue v. 
Board, 187 N. C. 431, 434, 122 S. E. 19. 

Enlargement without Required Vcte.—When a school district 
authorizes a local tax and later enlarges the district without 
the election required being held in the new territory, and 
a tax is levied for four years without objections from the 
taxpayers, although the annexation was unconstitutional the 
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taxpayers will be estopped to deny the validity of the annexa- 
tion. Carr vy. Little, 188 N. C. 100, 123 S. E. 625. 


§ 115-193. Abolition of district upon election.— 
Upon petition of one-half of the qualified voters 
residing in any local tax district established under 
this article, the same shall be indorsed and ap- 
proved by the county board of education, and the 
board of county commissioners shall order an- 
other election in the district for submitting the 
question of revoking the tax and abolishing the 
district, to be held under the provisions prescribed 
in this act for holding other elections. It shall be 
the duty of the board of education to indorse the 
petition when presented, containing the proper 
number of names of qualified voters, and this pro- 
vision is made mandatory, and the board is allowed 
no discretion to refuse to indorse the same when 
so presented. If at the election a majority of the 
qualified voters in the district shall vote “Against 
Local Tax,” the tax shall be deemed revoked and 
shall not be levied, and the district shall be dis- 
continued: Provided, that in Alexander, Anson, 
Beaufort, Buncombe, Carteret, Catawba, Chatham, 
Chowan, Cleveland, Craven, Currituck, Davidson, 
Duplin, Franklin, Gates, Greene, Henderson, 
Hoke, Hyde, Iredell, Jackson, Johnston, Lenoir, 
Martin, Mecklenburg, Moore, Nash, Onslow, Pam- 
lico, Pitt, Randolph, Richmond, Robeson, Rock- 
ingham, Transylvania, Vance, Wake, Warren and 
Wilkes counties, petition of twenty-five per cent 
(25%) of the number of registered voters in the 
election creating said special tax district, said peti- 
tion to be signed by qualified voters residing in 
such special tax district, shall be sufficient: Pro- 
vided, further, that in said counties, this section 
shall not apply to that part of such tax, if any, m 
said district as may be necessary to pay the inter- 
est on or amortization of any bonded or other in- 
debtedness, incurred in consequence of the voting 
of said special tax district but to that extent, and 
to that extent only, shall said special tax district 
be. maintained. (1023, c. 136, s. 227; 1931, c. 372- 
C. S. 5647.) 


Editor’s Note.—It was the rule prior to this section that 
the approval of the board of education was necessary before 
a vote to abolish the district could be had, and the exercise 
of the power to approve was discretionary, there being no 
way to force the approval. Key v. Board, 170 N. C. 123, 86 
S. E. 1002. By the express terms of the section now ap- 
proval is mandatory. 

The Act of 1931 added the provisos to this section. 

In General.—Under the provisions of § 115-192 a local 
tax school district may be abolished by the act of creating 
a new one of which it is a component part, while this sec- 
tion is restricted simply and singly to the abolition of an 
existing district, and so construed, it was held that these 
sections are in harmony with each other. Hicks v. Board, 
TRS oe Cie BOF ie LIZ LS 

Abolition Unnecessary te Valid Consolidation.—Where, in 
accordance with the provisions of chapter 136, Laws of 1923, 
an existent special charter tax district has been enlarged 
to take in added and adjoining territory, it is not required 
that such district should have first been abolished to make 
the consolidation valid according to sections 115-193, 115- 
194, the requirements of these sections being intended to. 
provide for the abolition of local-tax districts when taat 
was the single question presented. Blue v. Board, 187 N. C. 
43 el22 Saeko: 

Effect of Abolition on Taxes Already Levied.—Where a 
school district has been established under the provisions of 
the Revisal, sec. 4115, and in the exercise of the powers 
therein conferred have annually levied a tax for school pur- 
poses, and, accordingly, a tax was levied for the current 
year, but subsequently and in pursuance of chapter 135, 
Laws 1911, an election was ordered on the question of re- 
voking the special tax, which was held and carried in favor 
of the repeal: Held, the repeal of the former tax was pro- 
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spective in its operation, and especially when the authorities 
had theretofore contracted with teachers and for other neces- 
sary expenses to carry on the school work authorized by the 
former act. Mann v. Allen, 171 N. C. 219, 88 S. E. 235. 

Cited in Young v. Commissioners, 194 N. C. 771, 774, 
140 S. E. 740. 


§ 115-194. Local tax district in debt may not be 
abolished.—_The provisions of this article as to 
abolishing local tax districts shall not apply 
when such local tax district is in debt in any sum 
whatever, (1923, c. 136, s. 228; C. S. 5648.) 


§ 115-195. Election for abolition not oftener than 
once a year.—No election for revoking a local 
tax in any local tax district shall be ordered and 
held in the district within less than one year 
from the date of the election at which the tax 
was voted and the district established, nor at any 
time within less than one year after the date of 
the last election on the question of revoking the 
tax in the district; and no petition revoking such 
tax shall be approved by the county board of 
education oftener than once a year: Provided, 
this section shall not apply to any indirect aboli- 
tion or reduction of taxes as may be elsewhere 
provided. (1923, c. 136, s. 229; C. S. 5649.) 

In General.—This section requiring that ‘no election for 
revoking a special [now local] tax in any special [now local] 
tax district shall be ordered and held,’ within less than two 
[now one] years from the date at which the tax was voted 
and the district established, ‘‘nor at any time within less 
than two [now one] years after the date of the last election 
on the question [of revoking the tax] in the district,” in- 
validates any election on the question of taxation held within 
two years [now one] after the last election, the second prop- 
osition being independent from the first as to “‘revoking” a 
special tax in the district, otherwise the second provision 
would be identical with the first, and meaningless. Weesnei 
v. Davidson County, 182 N. C. 604, 109 S. E. 863. The in- 
sertions in brackets by the editor indicate the changes in this 
section effected by the Laws of 1923.—Ed. Note. 

Computing the Time.—Computing the two [now one] years 
period in which an election may be had with regard <o 
taxation in a special [now local] school district under the 
provisions of this section, the time should be computed 
from the last valid election on the subject. Weesner v. 
Davidson County, 182 N. C. 604, 109 S. E. 863. Cited and 
approved in Adcock v. Fuquay Springs, 194 N. C. 423, 140 
Ss: Bas 24. 

§ 115-196. Enlarging boundaries of district with- 
in incorporated city or town.—The boundaries of a 
district situated entirely within the corporate 
limits of a city or town, but not coterminous with 
such city or town, may be enlarged so as to make 
the district coterminous with such city or town 
either in the manner prescribed by this section or 
in the manner prescribed by § 115-192. Provided, 
however, that no district shall be enlarged under 
this section if the new territory necessary to be 
added to such district, in order to make it cotermi- 
nous with such city or town, has any bonded debt 
incurred for school purposes, other than debt 
payable by taxation of all taxable property in 
such district and such new territory. In cases 
where the local annual tax voted to supplement 
the funds of the nine months public school term 
is of the same rate in such district and in the new 
territory necessary to be added to such district in 
order to make the district coterminous with such 
city or town, the county board of education shall 
have power to enlarge the boundaries of the dis- 
trict as aforesaid. In cases where such tax rates are 
not the same, the boundaries of the district shall 
become so enlarged upon the adoption of a prop- 
osition for such enlargement by a majority of the 
qualified voters of such new territory. The gov- 
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erning body of such city or town may at any 
time, upon petition of the board of education or 
other governing body of such district, or 
upon its own initiative if the governing 
body of the city or town is also the govern- 
ing body of the district, submit the question 
of enlarging the district as aforesaid to the quali- 
fied voters of such new territory proposed to be 
added to such district at any general or munici- 
pal election or at a special election called for 
said purpose. Such an election may be ordered 
and held and a new registration for said election 
provided under the rules governing elections for 
local taxes as provided under the article, except 
that the election and registration shall be ordered 
by and held under the supervision of and the re- 
sult of the election determined by the governing 
body of such city or town. The ballots to be used 
in said election shall have printed or written 
thereon the words: “For the enlargement of.... 
school district, pursuant to section two hundred 
and thirty of chapter one hundred and thirty-six 
of the Public Laws of one thousand nine hundred 
and twenty-three, as amended,” and “Against the 
enlargement Of «22... .. school district, pursuant 
to section two hundred and thirty of chapter one 
hundred and thirty-six of the Public Laws of one 
thousand nine hundred and twenty-three, as 
amended.” If a majority of the qualified voters 
of such new territory proposed to be added to 
such district shall vote in favor of such enlarge- 
ment, said district shall thereupon become co- 
terminous with said city or town, and there shall 
be levied annually in such new territory all taxes 
previously voted in said district for the purpose 
of supplementing the funds for the nine months 
public school term for said district and for the pur- 
pose of paying the principal or interest of any 
bonds or other indebtedness previously issued or 
incurred by said district; and a vote in favor of 
such enlargement shall be deemed and held to be 
a vote in favor of the levying of such taxes. The 
validity of the said election and of the registra- 
tion for said election and of the correctness of the 
determination of the result of said election shall 
not be open to question except in an action or 
proceeding commenced within thirty days after 
the determination of the result of said election. 
At the same time that said election is held, it shall 
be lawful to hold an election in the entire territory 
of said city or town on the question of is- 
suing bonds of said city or town or of said school 
district as so enlarged, for school purposes, and 
levying sufficient tax for the payment of said 
bonds, or on the question of levying a local an- 
riual tax on all taxable property in said city or 
town or in said school district as so enlarged, to 
supplement the funds for the nine months public 
school term for said district, in addition to taxes 
for the payment of bonds, in the same manner 
that would be lawful if said district had been 
so enlarged prior to the submission of said ques- 
tions. One registration may be provided for all 
of said simultaneous elections. (1923, c, 136, s. 
Oe 19D Co leer Se Se O40 cae O55, uel oO . Cam ls. 
5650.) 

Editor’s Note. — By Public Laws 1925 this section was 
amended and re-enacted. Prior to this time the section 
provided that school districts situated within and coterminous 


with the boundary line of a town or city which after the 
district was created was not coterminous with such city or 
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town because of change of boundaries, might be made coter- 
minous, and the board of education had power to consolidate 
the newly incorporated territory with the school district 
provided the tax rate was the same. 

The 1943 amendment changed the term from eight to nine 
months. 


§ 115-197. Local tax districts from portions of 
contiguous counties.—a. Local tax districts may be 
formed as provided in this section out of contig- 
uous portions of two or more counties. 

The petition for such a district must be initiated 
as petitions for local tax elections are initiated 
under the provisions of this article, must be en- 
dorsed by the county boards of education of such 
contiguous counties and each county board of 
education shall certify to the board of county 
commissioners of its county that the metes and 
bounds of the proposed joint local tax district 
are in accordance with and are an integral part of 
the lawfully adopted plan of organization in so far 
as they pertain to said county. 

The board of commissioners of each county, in 
compliance with the provisions of this article re- 
lating to the conduct of local tax elections, shall 
then call and hold an election in that portion of 
the proposed district lying in its county. Elec- 
tion returns shall be made from each portion of 
the proposed district to the board of commission- 
ers ordering the election in that portion and the 
returns canvassed and recorded as required in this 
article for local tax districts. 

b. In case the election carries in each portion of 
the proposed district, the severa] county boards 
of education concerned shall each pass a formal 
order consolidating the territory into one joint 
local tax district; which shall be and become a 
body corporate by the name and style of ‘........ 
Joint Local Tax School District of .... Counties.’ 
The county board of education having the largest 
school census and the largest area in the part o! 
the joint local tax districts lying in its county 
shall determine the location of the schoolhouse; 
but if the largest census and area do not both lie 
in the same county, then the county boards 
shall jointly select the site for the building, and 
in case of a disagreement they shall submit the 
question to the board of arbitration, consisting of 
three members, one member to be named by each 
board of education if three counties are concerned, 
or if there are but two counties, then each board 
shall choose one member and the two so named 
shall select the third member. The decision of the 
board of arbitration shall be binding upon all 
county boards of education concerned. 


c. The school committee shall consist of five 
members, three of whom shall be appointed by 
the board of education of the county in which the 
building is to be situated and two to be appointed 
by the other county or counties, but the terms of 
office shall be so arranged that not more than 
two members will retire in any one year. The 
committee shall officially exercise such corporate 
powers as are conferred in this section. This said 
committee shall have all the powers and duties of 
committee of local tax districts, and in addition 
thereto it shall adopt a corporate seal and have 
the power to sue and be sued. The committee 
shall have the power to determine the rate of lo- 
cal taxes to be levied in said joint district, not 
exceeding the rate authorized by the voters of the 
district, and when the committee shall have so 
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determined the rate of local taxes to be levied in 
said joint district and shall have certified same to 
the boards of commissioners of the several coun- 
ties from which said joint district is created, the 
said boards of county commissioners, and each of 
them, shall levy said rate of local taxes within the 
portion of said joint district lying within their 
respective counties; and the taxes so levied shall 
be collected in the several counties as other taxes 
are collected therein, and shall be paid over by the 
officers collecting the same to the treasurer or 
other fiscal agent of the county in which the 
schoolhouse is located, or is to be located, to be 
by him placed to the credit of the joint district. 


d. The committee shall have as full authority to 
call and hold elections for the voting of bonds of 
the district as is conferred upon boards of educa- 
tion and boards of commissioners. In calling the 
election for a bond issue no petition of the county 
board of education shall be necessary; but the elec- 
tion shall be called and held by the school commit- 
tee of the incorporated local tax school district un- 
der as ample authority as is conferred upon both 
county boards of education and boards of 
commissioners. When bonds of the district have 
been voted under authority of this section, they 
shall be issued subject to the limitations of the 
Local Government Act and County Fiscal Control 
Act in the corporate name of the district, signed by 
the chairman and secretary of the school commit- 
tee, sold by the school committee, and the pro- 
ceeds thereof deposited with the treasurer of the 
county board of education of the county in which 
the school building is, or is to be, located, to be 
placed to the credit of the joint district, and the 
taxes for interest and principal shall be levied and 
collected as provided in subsection c above for the 
levy and collection of local taxes. 


e. The committee shall have the same power to 
call and hold elections to ascertain the will of the 
voters of the district upon the question of in- 
creasing the local tax levy to a maximum rate of 
fifty cents on the one hundred dollars ($100.00) 
valuation of taxable property as it has in the case 
of bond elections. But local tax elections called 
and held in such joint districts shall be held 
under the general provisions of this ar- 
ticle governing local tax elections, except that the 
district committee is hereby granted the powers 
of county boards of education and boards of com- 
missioners as to local tax elections. 


f. The building of all schoolhouses in such joint 
local tax districts shall be effected by the county 
board of education of the county in which the 
building is to be located under authority of law 
governing the erection of school buildings by 
county boards of education. It shall be lawful for 
the boards of education in the other county 
or counties to contribute to the cost of the build- 
ing in proportion to the number of children shown 
by the official census to be resident within that 
part of the joint district lying within each county 
respectively. If the building is to be erected from 
moneys borrowed from the State Building Funds 
or from county taxation, then each county board 
of education shall contribute to its construction 
in the proportion set out above and pay over its 
contribution to the treasurer of the county board 
having control of the erection of the building: 
Provided, it shall be lawful for the courity board 
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that controls the erection of the building to bor- 
row from the State and lend to the district the 
full amount of the cost of the building in cases 
where the entire amount is to be repaid by the 
district from district funds. 

g. All district funds of a joint local tax district 
shall be kept distinct from all other funds, placed 
to the credit of the district, and expended as other 
local tax or district bond funds are lawfully dis- 
bursed. 

h. The county board of education and county 
superintendent of public instruction of the county 
in which the schoolhouse is located shall have as 
full and ample control over the joint school and 
the district as it has in the case of other local tax 
districts subject only to the limitations of this sec- 
tion. 

i. It shall be the duty of the committee of ‘the 
joint school district to prepare a budget in ac- 
cordance with the law requiring budgets. The said 
budget, which shall shew the proportionate part 
of the expenses to be contributed by each county, 
the several parts to be ascertained on the basis 
of the proportions of the total district school 
census living in each respective county, shall be 
filed by the committee with the county board of 
education of each county, and it shall be the duty 
of each board, if it approves the district budget, 
to incorporate it in the county budget to be sub- 
mitted to the commissioners each year. Each of 
the several county boards of education is hereby 
directed to pay over its proportionate part of the 
district budget, when and as collected, to the treas- 
urer of the board of education of the county in 
which the school plant is located for the purposes 
for which it has been levied and collected. 

j. All districts formed before the ratification of 
this amendment under the provisions of section 
two hundred and thirty-two, chapter one hundred 
and thirty-six, Public Laws of one thousand nine 
hundred and twenty-three, and all districts incor- 
porated before the ratification of this amendment, 


under the provisions of section two hundred and . 


thirty-three of said chapter, are hereby authorized 


and empowered to exercise all the powers and 


privileges conferred by this section as amended. 
mies, ci. 136) "s, 232; 1924, c, 32; C: S) 5651.) 

Editor’s Note.—By Ex. Sess. 1924 this section was changeu 
and re-enacted. For the changes made a comparison of the 
two acts is necessary. 

§ 115-198. District already created out of portion 
of two or more counties.—Districts that have al- 
ready been created out of portions of two or 
more counties may be incorporated in the follow- 
ing manner: Upon petition of the'county board 
of education of each county, calling for an elec- 
tion the commissioners of each county shall call 
an election which shall be conducted in all re- 
spects as an election for voting local taxes. The 
ballots to be used in said election shall have writ- 
ten or, printed thereon the words, “For Incorpo- 
ration,” and, “Against Incorporation.” If a ma- 
jority of the qualified voters in the portion in each 
county shall cast their ballots for incorporation, 
the district is thereby incorporated and shall pos- 
sess all the authority of incorporated districts as 
provided in this article. (1923, c. 136, s. 233; C. 
S. 5652.) 


Art. 23. Special School Taxing Districts. 
§ 115-199. Purpose of re-enactment.—The re-en- 
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actment in this code of the several sections in this 
article shall not have the effect of re-enacting any 
of said sections which have been repealed by the 
School Machinery Acts of 1933, 1935, 1937 and 
1939, and said sections are re-enacted in this code 
only to the extent and for the purposes required 
by the several School Machinery Acts above re- 
ferred to. 


Cross References.—See §§ 115-192 and 115-204. 
nition of district, see § 115-9. 


For defi- 


§ 115-200. School taxing districts created—The » 
following territorial divisions of a county are 
hereby declared to be special school taxing dis- 
tricts in which special school taxes may be voted 
as hereinafter provided: (1) A township; (2) two 
or more contiguous or consecutive districts, all of 
which may be embraced within one common 
boundary; (3) two or more contiguous or consec- 
utive townships, all of which may be embraced 
within one common boundary; (4) one or more 
districts and one or more townships contiguous, 
all of which may be embraced within one common 
boundary, and (5) the entire county excluding one 
or more tonwships or one or more special charter 


districts. (1923, c. 136, s. 284; C. S. 5655.) 

Editor’s Note.—The cases which follow in this note, in 
the majority of instances, are constructions of § 5526 of 
Volume II of the Consolidated Statutes, the substance of 
which is scattered throughout this article. It must be 
borne in mind, however, that the School Machinery Act, 
G.:S. §§ 115-347 to 115-382, has in many particulars re- 


vised the school system which, was in effect at the. time 
this article was enacted. 

Applicability to Existing Tax Districts.—The application of 
the provisions of C. S., 5526, [incorporated throughout the 
various sections of this article] to the formation of new 
local school tax districts without regard to township lines, 
etc., refers primarily to instances where new districts are 
created or formed, as therein prescribed, out of territory 
exclusive of special tax districts, or out of territory having 
the same status throughout its entirety, in relation to the 
then existing school tax or taxes, so as to give every voter 
a fair chance, uninfluenced by other considerations, to de- 
clare with his ballot whether or not he wishes to be taxed 
for the creation and maintenance of the district proposed. 
Perry v. Commissioners, 183 N. C. 387, 112 S. E. 6. 

Separate Vote in Nontax Territory.—See Hicks vy. Board, 
183 N. C. 394, 112 S. E. 1; Sparkman v. Board, 187 N. C. 241, 
242121) S:- Ee S31. 

Form of Ballot Directory—Under a statute which sets 
out a form of ballot to be used at an election, the use ot 
such form is directory and not mandatory, unless the statute 
so declares, this matter being within the discretionary 
power of the Legislature. Riddle v. Cumberland County, 180 
IN, (Gs) 321,, 104°S. BH. 662, 

The failure to use forms prescribed by this section will 
not render the election invalid when a free and fair oppor- 
tunity has been afforded the voters therein to express their 


will at the polls. Riddle vy. Cumberland County, 180 Nie 
321, 104 S. E. 662. 


Cited in Plott v. Board, 187 N. C. 125, 133, 121 S. E. 190; 
Forester v. North Wilkesboro, 206 N. C. 347, 350; 174 S. 


aay, whe 

§ 115-201. Boundary lines—The county board 
of education, after ascertaining in what special 
school taxing district it is desirable to levy a 
special local tax, to supplement the nine months 
school term, shall define or describe the boundary 
lines so as to include the territorial divisions em- 
bracing only the special school taxing district in 
which a special school tax election for schools is 
to be called, and to exclude all other territory. The 
boundary lines of the special, school taxing dis- 
trict, having been defined and recorded on the 
minutes of the board of education, a_ special 
school tax election may be held as hereinafter 
provided to equalize school advantages within 
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the special school taxing district. (1923, c. 136, 
§/ 285.9 1948510; 255; 6725 C.S. 5656.) 
Editor’s Note—The 1943 amendment substituted ‘‘nine”’ 


“eight”? in line four. 


§ 115-202. Petition for an election.—The petition 
‘ for an election in a special school taxing district 
shall be made as follows: The governing school 
boards of at least a majority of the school dis- 
tricts within the special school taxing district 
shall indorse the petition, and it shall be ap- 
proved by the county board of education. Said 
petition shall state the maximum rate of tax ‘to 
be voted on, which rate shall not exceed fifty 
cents (50c) on the one hundred dollars ($100.00) 
valuation of all property, real and personal: 
Provided, however, that when a special school 
taxing district created in accordance with the 
provision of this article includes or embraces two 
or more school districts having indebtedness in- 
curred for the erection of school buildings, the 
maximum rate of fifty cents (50c) specified in 
this section may be exceeded by an additional 
rate necessary to take care of the combined 
aforesaid indebtedness of the several districts 
incurred for the erection of such school build- 
ings. 4(1928,.c. 136,,s.. 2363 1927, ci.37- CaS 25657) 


Editor’s Note——By Public Laws 1927 the proviso in the 
last part of the section providing for exceeding the specified 
rate, was added. 

Form of Petition. — The character of the petition is not 
specifically set forth in this article, but the same is mani- 
festly provided for and controlled by section 115-186. Spark- 
man v. Board, 187 N. C. 241; 245, 121 S. EB. 531. 


for 


§ 115-203. The election—Whenever a petition 
properly indorsed and approved is presented to 
the board of county commissioners, said board 
shall call an election in said special school tax- 
ing district and fix a date for holding the same. 
The rules governing the election, the levy and 
collection of taxes, and the frequency of elections 
in a special school taxing district shall be the 
same as rules governing elections, the levy and 
collection of taxes, and the frequency of elec- 
tions as provided in article 22. (1923, c. 136, s. 
237° CoS. 5658.) 

Notice of Election.—The requirements of this section as to 
the first publication in a newspaper, etc., provided in sec. 115- 
188, Art. 22, and the giving of the specified time are man- 
datory if they affect the merits of the election, and direc- 
tory if they do not. Flake v. Board, 192 N. C. 590, 135 S. 
E. 467. This case presents splendid illustrations of varia- 
tions from the terms of the statute which do not affect the 
merits.—Ed. Note. 

Restriction of Boundaries.—In holding an election under 
this article, the authorities are restricted to districts hav- 
ing established or recognized boundaries, such as a_ school 
district or township, or contiguous school districts or town- 
ships. Blue v. Board, 187 N. C. 431, 434, 122 S. E. 19. But 
see note to sec. 115-192. 


§ 115-204. Special school taxing districts.—If a 
majority of the qualified electors in the special 
school taxing district shall vote in favor of the 
special school tax, then it shall operate to repeal 
all school taxes theretofore voted in any local tax 
district located within said special school taxing 
district, except such taxes as may have been voted 
in said local tax district to pay the interest on 
bonds and to retire bonds outstanding. But the 
county board of education shall have the authority 
to assume all indebtedness, bonded and otherwise, 
of said local tax district and pay all or a part of 
the interest and installments out of the revenue 
derived from the rate voted in the special school 
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taxing district: Provided, the revenue is sufficient 
to equalize educational advantages and pay all or 
a part of the interest and installments on said 
bonds. (1923, c. 136, s. 238; C. S. 5659.) 


Right of Each District to Vote Separately.—_See Sparkman 
Ven Board, 187 Na Gi O24 e242 Ol Soe ee oils 
Cited in Flake v. Board, 192 N. C. 590, 135 S. E. 467. 


§ 115-205. Organization of the schools in special 
school taxing districts——The county board of 
education is hereby authorized to organize the 
schools in a special school taxing district after 
a special school tax has been voted, in such a 


way as to equalize educational opportunities 
within said district. (1923, ¢. 186,"s. 2395 CAS: 
5660.) 


Art. 24. County Tax for Supplement in Which 
Part of Local Taxes May Be Retained. 


§ 115-206. Purpose of re-enactment.—The re-en- 
actment in this code of the several sections in this 
article shall not have the effect of re-enacting any 
of said sections which have been repealed by the 
School Machinery Acts of 1933, 1935, 1937 and 
1939, and said sections are re-enacted in this code 
only to the extent and for the purposes required 
by the several School Machinery Acts above re- 
ferred to. 


§ 115-207. Election upon petition of county 
board of education—Upon the petition of the 
county board of education of any county, the 
county commissioners shall order an election to 
be held in the county to ascertain the will of the 
people whether there shall be levied on all taxable 
property and polls in the county a special county 
tax, not to exceed fifty cents (50c) on the one 
hundred dollars ($100.00) valuation of property, to 


supplement the nine months school fund. (1923, 
CalB6)'s: 2423 1943 1G Beh aoe NSS S662) 
Editor’s Note.—The 1943 amendment substituted ‘‘nine”’ 


for ‘eight’? in the last line. 
Cited in Young v. Commissioners, 
140 S. E. 740; Forester v. North Wilkesboro, 


194 No Co 77198774; 
206 N. C. 


- 347, 350, 174 S. E. 112. 


§ 115-208. Rules governing election—The elec- 
tion shall be conducted for the county as nearly 
as may be under the “Rules Governing Elections 
for Local Taxes” as provided in this subchapter. 
(1928, c. 186) s. 243:; C. S. 5664.) 


§ 115-209. Maximum tax levy.—In the event that 
a majority of the qualified voters at said election 
shall vote in favor of a special county tax, said 
tax shall be in addition to all taxes theretofore 
voted in any local tax district except as provided 
in § 115-210. The maximum rate voted shall be 
annually levied and collected each year in the 
same manner and at the same time as other taxes 
of the county are levied and collected, unless the 
county board of education shall petition for a lower 
rate. In that event the county commissioners shall 
levy the rate requested. (1923, c. 136, s. 244; C. 
S. 5665.) 


§ 115-210. The rate in local tax districts. — 
Whenever the maximum special county tax rate 
levied or to be levied under the provisions of this 
article is less than fifty cents (50c), each local tax 
or special school taxing district shall have the au- 
thority to levy an additional rate, not in excess of 
the local tax rated voted in the district. 

All indebtedness, bonded or otherwise, of said 


[ 256 ] 


— Ss ee 


4 
« 
; 
} 
: 





§ 115-211 


district or districts may be assumed by the 
county board of education; and such indebted- 
ness, if assumed by the county board of educa- 
tion, shall be paid out of the special county tax 
levied under the provisions of this article. (1923, 
c. 136, s. 245; 1925, c. 180, s. 2; 1933, e. 299; C. S. 
5666.) 


Editor’s Note.—By amendment Public Laws 1925, a former 
provision at the end of the first paragraph limiting the total 
special tax to not exceeding fifty cents on the hundred doi- 
lars, except in case where the tax was for bonds or other 
such indebtedness which remained an obligation against the 
district, was omitted. 


§ 115-211. Subsequent elections upon failure of 
first.—In case a majority of qualified voters of 
said election in any county shall fail to vote for 
said special county tax, on petition of a majority 
of the members of the county board of education 
of the county, the county commissioners may, 
after six months, order another election in the 
same manner and under the same rules govern- 
ing elections for local taxes. (1923, c. 136, s. 246; 
C5667.) 


§ 115-212. Payment of election expenses.—The 
expenses of holding said election shall be paid out 
of the school fund of the county. (1923, c. 136, s 
247; C. S. 5668.) 


Art. 25. Legal Attendance of Pupils in 
School Districts. 


§ 115-213. Children residing in a school district 
shall have the advantage of the public school.— 
The following persons residing in local tax or 
special school taxing districts shall be entitled to 
all the privileges and advantages of the public 
schools of said district or districts unless removed 
from school for cause: 

(a) All residents of the district who have not 
completed the prescribed course for graduation 
in the high school. 

(b) All children whose parents have recently 
moved into the district for the purpose of mak- 
ing their legal residence in the same. 

(c) Any child or children living with either 
the father or the mother or guardian who has 
made his or her permanent home within the dis- 
trict. 

(d) Any child received into the home of any 
person residing in the district as a member of 
the family, who receives board and other support 
free of cost. (1923, c. 136, s. 240; C. S. 5661.) 


§ 115-214. Credits on tuition to nonresidents 
whose children attend in district—Any parent or 
person in loco parentis residing outside of any 
local tax or special school taxing district, and 
owning property within said district, whose child, 
children, or wards shall attend school in said dis- 
trict, shall be entitled to receive as a credit on the 
tuition of said child, children, or wards the amount 
of special school taxes paid on said property. The 
county board of education may arrange with any 
such district to send any child or children residing 
in the county to the school in such district, if they 
are without adequate educational advantages, for 
the nine months term, and to pay the actual cost 
of the instruction of the children, including the 
appropriations from the nine months school fund. 
(1923, c. 136, s. 241; 1943, c. 255, s. 2; C. S. 5662.) 

Cross Reference.—As to power of the state board of edu- 
cation (successor to the state school commission, 1943, ec. 
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721) to transfer children from one district to another with- 
out the payment of tuition, see § 115-352. 

Editor’s Note.—The 1943 amendment substituted 
for ‘“‘eight”” in the second sentence. 


SUBCHAPTER IX.. BONDS AND LOANS 
FOR BUILDING SCHOOLHOUSES. 


Art. 26. Funding or Refunding Loans from 
State Literary and Special Building Funds. 


§ 115-215. State board of education authorized 
to accept funding or refunding bonds of counties 
for leans; approval by local government commis- 
sion.—In any case where a loan has heretofore 
been made from the state literary fund or from 
any special building fund of the State to the 
county board of education of a county and such 
county has heretofore or shall hereafter authorize 
the issuance of bonds for the purpose of funding 
or refunding interest on or the principal of all or 
a part of the notes evidencing such loan, the state 
board of education be and the same is hereby au- 
thorized to accept funding or refunding bonds or 
notes of such county in payment of interest on or 
the principal of the notes evidencing such loan: 
Provided, however, that the issuance of such fund- 
ing or refunding bonds shall have been approved 
by the local government commission. (1935, c. 
399.5012) 


§ 115-216. Issuance of bonds as part of general 
refunding plan.—_In any case where the funding 
or refunding of interest on or the principal of 
such notes shall constitute a part of a refunding 
plan or program of the county, and the terms of 
such funding or refunding shall be accepted by a 
sufficient number of the holders of the county’s 
obligations to put same into effect, the state board 
of education may authorize the acceptance of such 
funding or refunding bonds or notes upon the 
same terms and conditions, both as to principal 
and interest, as have been agreed upon by a suff- 
cient number of the other holders of the county’s 
obligations to put same into effect. (1935, c. 399, 
Smee) 


“nine” 


Art. 27. Collection of Amounts Due State Liter- 
ary and Revolving Funds. 


§ 115-217. Collecting delinquent amounts due by 
counties; offsetting amounts due counties on ac- 
count of road contracts.—In all instances where 
any sum or amount is due from any county or 
board of education or school unit therein to the 
state or to the literary fund or to the revolving 
fund set up by the general assembly providing 
loans for the construction of school buildings, and 
where any sum or amount is payable to such 
county by reason of any contract made on behalf 
of the state highway commission or its successor, 
the state highway and public works commission, 
for loans made to such commission by such county 
in behalf of roads, it shall be competent and law- 
ful to offset the amount due such county on ac- 
count of any contract made with the state high- 
Way commission or its successor, the state high- 
way and public works commission, not assigned 
prior to the passage of this article, by the amount 
due by such county or board of education or 
school unit in said county to the State or to the 
literary fund or the revolving fund set up by the 
general assembly providing loans for construction 
of school buildings. (1935, c. 411, s. 1.) 
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§ 115-218. Crediting sums due counties for road 
loans.—If the amount due such county on account 
of loans made to the state highway commission 
or its successor, the state highway and public 
works commission, and not assigned prior to the 
passage of this article, is insufficient to pay the 
amount due the State or the literary fund or to 
the revolving fund by such county, then the 
amount due such county on account of loans to 
the highway commission shall be credited on the 
amount due by such county to the State or liter- 
ary fund or revolving fund. (1935, c. 411, s. 2.) 


§ 115-219. Provisions of article to be observed 
by state officers.—The treasurer and other officers 
of the State charged with the duty of disbursing 
any funds by reason of such contract between the 
state highway commission or the state highway 
and public works commission already made or 
hereafter to be made are required to observe the 
provisions of § 115-218 and shall not issue or au- 
thorize issuance of any voucher contrary thereto. 
(1935, c. 411, s. 3.) 


Art. 28. Loans from State Literary Fund. 


§ 115-220. Loans by state board from state liter- 
ary fund.—The state board of education, under 
such rules and regulations as it may deem ad- 
visable, not inconsistent with the provisions of 
this article, may make loans from the state 
literary fund to the county board of education of 
any county for the building and improving of 
public schoolhouses or dormitories for rural high 
schools and teacherages in such county; but no 
warrant for the expenditure of money for such 
purposes shall be issued by the auditor except 
upon the order of the state superintendent of 
public instruction, with the approval of the state 
board of education. (1923, -e: 136; "s. 278-7 C'S. 
5683.) 

Cross Reference.—As to authority to sell notes evidenc- 
ing loans from state literary fund, see § 135-7.1. 

§ 115-221. Terms of loans——Loans made under 
the provisions of this article shall be payable in 
ten installments, shall bear interest at four per 
centum, payable annually, and shall be evidenced 
by the note of the county board of education, 
executed by the chairman and secretary thereof, 
and deposited with the state treasurer. The first 
installment of such loan, together with the in- 
terest on the whole amount then due, shall be 
paid by the county board on the tenth day of 
February after the tenth day of August subse- 
quent to the making of such loan and the re- 
maining installments, together with the interest, 
shall be paid, one each year, on the tenth day of 
February of each subsequent year till all shall 
have been paid. (1923, c. 136, s. 274; C. S. 5684.) 


§ 115-222. How secured and paid.—At the Janu- 
ary meeting of the county board of education, 
before any installment shall be due on the next 
tenth day of February, the county board shall 
set apart out of the school funds an amount suffi- 
cient to pay such installments and interest to be 
due, and shall issue its order upon the treasurer 
of the county school fund therefor, who, prior to 
the tenth day of February, shall pay over to the 
state treasurer the amount then due. And any 
amount loaned under the provisions of this law 
shall be a lien upon the .total school funds of 
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such county, in whatsoever hands such funds 
may be; and upon failure to pay any installment 
or interest, or part of either, when due, the state 
treasurer may deduct a sufficient amount for the 
payment of the same out of any fund due any 
county from any state appropriation for public 
schools, or he may bring action against the county 
board of education of such county, any person in 
whose possession may be any part of the school 
funds of the county, and the tax collector of such 
county; and if the amount of school funds then on 
hand be insufficient to pay in full the sum so due, 
then the state treasurer shall be entitled to an 
order directing the tax collector of such county to 
pay over to the state treasurer all moneys col- 
lected for school purposes until such debt and in- 
terest shall have been paid: Provided, this lien 
shall not lie against taxes collected or hereafter 
levied to pay interest and principal on bonds is- 
sued by the authorities of any county or any dis- 
trict, (1920, 20 misG. Soe. Se nnso) 


§ 115-223. Loans by county boards to school 
districts—The county board of education, from 
any sum borrowed under the provisions of this 
article, may make loans only to districts that 
have already levied a local tax sufficient to re- 
pay the installments and interest on said loan for 
the purpose of building schoolhouses in the dis- 
trict, and the amount so loaned to any district 
shall be payable in ten annual installments, with 
interest thereon at four per centum, payable 
annually. Any amount loaned under the provi- 
sions of this law shall be a lien upon the total 
local tax funds produced in the district. When- 
ever the local taxes may not be sufficient to pay 
the installments and the interest, the county 
board of education must supply the remainder 
out of the current expense fund, and shall make 
provision for the same when the county budget is 
made and presented to the commissioners. 

All loans hereafter made to such districts shall 
be made upon the written petition of a majority 
of the committee of the district asking for the 
loan and authorizing the county board to de- 
duct a sufficient amount from the local taxes to 
meet the indebtedness to the county board of 
education. Otherwise, the county board of edu- 
cation shall have no lien upon the local taxes 
for the repayment of this loan: Provided, this 
lien shall not lie against taxes collected or here- 
after levied to pay interest and principal on 
bonds issued by the authorities of the district. 
(1923, c. 136, s. 276; C. S. 5686.) 


§ 115-224. Appropriation from loan fund for free 
plans and inspection of school buildings.—The 
state board of education may annually set aside 
and use out of the funds accruing to the interest 
of said state loan fund a sum not exceeding 
twelve thousand dollars ($12,000.00), to be used 
for providing plans for modern school buildings 
to be furnished free of charge to districts, for 
providing proper inspection of school buildings 
and the use of state funds, and for such other 
purposes as said board may determine, to secure 
the erection of a better type of school building 
and better administration of said state loan fund. 
(1928. -¢, 196, Ss) 3777) CUS. 5687.) 


Art. 29. Relending Certain Funds. 
§ 115-225. Payment of loans before maturity; 
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relending.—For the purpose of providing funds to 
be loaned to the counties of the state for erecting 
school buildings and providing facilities for main- 
taining the school term, the state board of educa- 
tion is authorized to accept payment from any 
district and/or county for the full amount of 
loans due the state on loans from the special build- 
ing funds of one thousand nine hundred twenty- 
one, one thousand nine hundred twenty-three, one 
thousand nine hundred twenty-five and one thou- 
sand nine hundred twenty-seven before the matu- 
rity of such loans. 

The state board of education is authorized to 
relend any payments made by counties to counties 
for the period that the loans would have run had 
they not been paid before maturity, and at the 
same rate of interest. 

The state board of education shall follow the 
laws, rules and regulations set up for making loans 
from the special building funds of one thousand 
nine hundred twenty-one, one thousand nine hun- 
dred twenty-three, one thousand nine hundred 
twenty-five and one thousand nine hundred twenty- 
seven in lending money made available by the pay- 
ment of loans from the said funds before the ma- 
turity date thereof. 

In making loans from funds made available from 
payments on the special building funds before ma- 
turity, the state board of education shall be gov- 
erned by laws and amendments to the constitution 
enlarging or restricting the borrowing power of 
counties and/or municipalities. (1937, c. 115, ss. 
1-4.) 


Art. 30. State Bond Sinking Fund Act. 


§ 115-226. Title—This article shall be known 
and may be cited as “The State School Bond 
Sinking Fund Act.” (1927, c. 177, s. 1.) 


§ 115-227. State treasurer to set aside moneys. 
—From all moneys heretofore or hereafter re- 
ceived in repayment of the principal of or in pay- 
ment of interest upon loans from the special 
building funds created under each of the acts 
known as chapter 147, Public Laws of 1921, sec- 
tions 278-284, chapter 136, Public Laws of 1923, and 
chapter 201, Public Laws of 1925, the State Treas- 
urer shall from time to time set aside moneys suf- 
ficient for paying interest upon the bonds of the 
State issued under the same act, and shall use the 
moneys so set aside in paying such interest when 
muee 1027, co.177, 5.) 2.) 


§ 115-228. Remainder declared sinking fund.— 
The remainder of such repayments of principal 
and payments of interest under each of said acts, 
except repayments of the first four annual install- 
ments of principal of the original loans made 
under said Chapter 201, Public Laws of 1925, is 
hereby declared to constitute a sinking fund, and 
shall be kept as a separate fund and used for the 
payment of the principal of the bonds of the state 
issued under the same act, as such principal shall 
Aale dite:  CLO27acy L77 Ss) 3:) 


§ 115-229. Duty of State Sinking Fund Commis- 
sion.—It shall be the duty of the State Sinking 
Fund Commission to provide for the custody, 
investment and application of the three sinking 
funds hereby created. All the provisions of law 
now or hereafter in force in respect of the cus- 
tody, investment and application of State sinking 
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funds by said commission including penalties, 
shall apply to and govern said commission in the 
custody, investment and application of the said 
three funds. (1927, c. 177, s. 4.) 


§ 115-230. State Treasurer to have custody of 
notes and evidences of debt.—The State Treas- 
urer shall have the custody of all notes and other 
evidences of indebtedness on account of such 
loans, and it shall be the duty of each and every 
officer or person now having the custody or dis- 
posal of any such notes or evidences of indebted- 
ness to deliver the same to the State Treasurer. 
(192 eehely tea) 


§ 115-231. Obligation of treasurer’s bond.— 
The official bond of the State Treasurer shall 
cover each and all of his duties under the act. 
(1927, c. 177, s. 6.) 


SUBCHAPTER X. BONDS TO PAY OUT- 
STANDING INDEBTEDNESS OF SPE- 
CIAL CHARTER SCHOOL DIS- 
TRICTS. 


Art. 31. Issuance and Levy of Tax for Payment. 


§ 115-232. Issued under supervision of Local 
Government Commission. — The governing body 
of any special charter school district may, with 
the approval of the Local Government Commis- 
sion, issue bonds of the district to such an amount 
as may be required to pay indebtedness, other 
than bonded indebtedness, of the district hereto- 
fore incurred and now outstanding whether rep- 
resented by the original obligation or by renew- 
als, or otherwise. The issue and sale of such 
bonds shall be subject to the provisions of the 
Local Government Act relating to the issue and 
sale of public securities, §§ 159-1 et seq. (1931, c. 
3 08S. el) 


§ 115-233. Special tax to be levied and col- 
lected.—The authorities charged by law with the 
duty of levying and collecting school taxes in 
each special charter school district that shall have 
issued bonds hereunder, shall annually levy and 
collect, in addition to all other taxes, a special tax 
sufficient to meet the interest and principal of all 
bonds issued by the said district under the author- 
ity hereof. (1931, c. 180, s. 2.) 


SUbCMAP in Xho CHOOL DISTRICT 
REFUNDING AND FUNDING BONDS. 


Art. 32. Issuance and Levy of Tax for Payment. 


§ 115-234. “School district” defined.—As used in 
this article the term “school district” shall be 
deemed to include each special school taxing dis- 
trict, local tax district and special charter district 
by which or on behalf of which bonds have here- 
tofore been issued and are now outstanding. 
(1985, c. 450, s. 1.) 


§ 115-235. Continuance of school districts till 
bonds paid. — Notwithstanding the provisions of 
any law heretofore enacted or enacted hereafter 
at the present regular session of the general as- 
sembly which affect the continued existence of 
school districts or the levy of taxes therein for the 
payment of bonds, each such school district shall 
continue in existence with the boundaries hereto- 
fore established until all bonds thereof now out- 
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standing or bonds issued to refund the same, to- 
gether with the interest thereon, shall be paid. 
(193590C.450) 25-12.) 


§ 115-236. Funding and refunding of bonds au- 
thorized; issuance and sale or exchange; tax levy 
for repayment.—The board of commissioners of 
the county in which any such school district is 
located is hereby authorized to issue bonds at one 
time or from time to time for the purpose of re- 
funding or funding the principal or interest of any 
bonds of such school district then outstanding. 
Such refunding or funding bonds shall be issued 
in the name of the school district and they may 
be sold or delivered in exchange for or upon the 
extinguishment of the obligations or indebtedness 
refunded or funded. Except as otherwise provided 
in this article, such refunding and funding bonds 
shall be issued in accordance with the provisions 
of §§ 159-59 to 159-62, and the Local Government 
Act §§ 159-1 et seq. and acts amendatory thereof 
and supplemental thereto. ‘The tax levying body 
or bodies authorized by law to levy taxes for the 
payment of the bonds, the principal or interest of 
which shall be refunded or funded shall levy an- 
nually a special tax on all taxable property in such 
school district sufficient to pay the principal and 
interest of said refunding or funding bonds as the 
same become due. (1935, c. 450, s. 3.) 


§ 115-237. Issuance of bonds by cities and 
towns; debt statement; tax levy for repayment.— 
In case the governing body of any city or town 
is the body authorized by law to levy taxes for the 
payment of the bonds of such district, whether the 
territory embraced in such district lies wholly or 
partly within the corporate limits of such city or 
town, such governing body of such city or town is 
hereby authorized to issue bonds at one time or 
from time to time for the purpose of refunding or 
funding the principal or interest of any bonds then 
outstanding which were issued by or on behalf of 
such school district. Except as otherwise provided 
in this article, such refunding and funding bonds 
shall be issued in accordance with the provisions 
of the Municipal Finance Act, as amended, relat- 
ing to the issuance of refunding and funding bonds 
under that act, and the provisions of the Local 
Government Act and acts amendatory thereof and 
supplemental thereto, except in the following re- 
spects: 


(a) The bonds shall be issued in the name and 
on behalf of the school district by the governing 
body of such city or town. 


(b) It shall not be necessary to include in the 
ordinance authorizing the bonds, or in the notice 
required to be published after the passage of the 
ordinance, any statement concerning the filing of 
a debt statement, and, as applied to said bonds, 
§§ 160-379 and 160-383 of the Municipal Finance 
Act, as amended, shall be read and understood as 
if they contained no requirements in respect to 
such matters. 


(c) The governing body of such city or town 
shall annually levy and collect a tax ad valorem 
upon all the taxable property in such school dis- 
trict sufficient to pay the principal and interest of 
such refunding or funding bonds as the same be- 
come due. (1937, c. 126; 1941, c. 148.) 
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SUBCHAPTER XII. SCHOOL DISTRICT 
TAXES AND SINKING FUNDS. 


Art. 33. Transfer to County Treasurer. 


§ 115-238. Taxes collected in school districts 
where bonds assumed by county directed to county 
treasurer. — In all cases in which the bonds of 
special school districts have been or may hereafter 
be assumed by the county in which such district 
is located, all taxes levied and collected for the 
purpose of paying the interest upon said bonds 
and creating a sinking fund for the retirement of 
said bonds shall be paid to the county treasurer 
by the sheriff or tax collector. (1935, c. 242, s. 1.) 


§ 115-239. Allocation to district bonds of taxes 
collected.—If a uniform debt service tax is levied 
and collected by the county in which school dis- 
trict bonds are now outstanding and have been as- 
sumed by the county, all of said tax so levied and 
collected shall be paid to the county treasurer and 
the county treasurer shall allocate to each issue of 
school district bonds its proportionate part of the 
tax so levied and collected each year. (1935, c. 
242, s, 2.) 


§ 115-240. All sinking fund moneys and securi- 
ties likewise directed to county treasurers. — In 
all cases where school district bonds have been as- 
sumed or may hereafter be assumed by the county 
in which district is located any and all moneys and 
securities held by the treasurer, trustee or com- 
mittee of such district or sinking fund commis- 
sioner such officer is authorized to transfer any 
and all moneys and securities belonging to such 
sinking fund account to the county treasurer of 
such county and upon the transfer of such funds 
and securities and a proper accounting therefor 
such district treasurer, trustee, committee or sink- 
ing fund commissioner shall be discharged from 
further responsibility for the administration of and 
accounting for such sinking funds. (1935, c. 242, 
GB) 


Local Modification.—Richmond: 1935, c. 242, § 4. 


SUBCHAPTEREXITE “VOCATIONAL 
EDUCATION. 


Art. 34. Duties, Powers and Responsibilities of 
State Board of Education. 


§ 115-241. Acceptance of benefits of federal vo- 
cational education act.—The state of North Caro- 
lina hereby accepts all of the provisions and ben- 
efits of an act passed by the senate and house of 
representatives of the United States in Congress 
assembled, entitled “An act to provide for the 
promotion of vocational education; to provide 
for codperation with the states in the promotion 
of such education in agriculture and the trades 
and industries; to provide for codperation with 
the states in the preparation of teachers of voca- 
tional subjects, and to appropriate money and 
regulate its expenditure’; approved February 
twenty-third nineteen hundred and_ seventeen. 
(1923, c. 136, s. 285; C. S. 5695.) 


§ 115-242: Repealed by Session laws 1943, c. 
Teale 
Editor’s Note.—The repealed section created a_ state 


board for vocational education consisting of four members. 
The board was abolished by Session Laws 1943, c. 721, § 1, 
and its property, powers, functions and duties passed to 
the state board of education. See § 115-19.1. 
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Session Laws 1943, c. 721, § 5, which amended this sub- 
chapter by striking out the words “‘state board for voca- 
tional education” wherever they appeared and inserting in 
lieu thereof the words “state board of education,’ pro- 
vided: ‘‘Any reference in any statute to the state board 
for vocational education shall be deemed a reference to the 
state board of education.” 


§ 115-243. Powers and duties of board.—The 
state board of education shall have all necessary 
authority to codperate with the federal board for 
vocational education in the administration of 
the federal vocational educational act, to ad- 
minister any legislation pursuant thereto enacted 
by the state of North Carolina, and to admin- 
ister the funds provided by the federal gov- 
ernment and the state of North Carolina for 
the promotion of vocational education in agri- 
cultural subjects, trade and industrial subjects and 
home economics subjects. It shall have full author- 
ity to formulate plans for the promotion of vo- 
cational education in such subjects as are an es- 
sential and integral part of the public school sys- 
tem of education in the state of North Carolina, 
and to provide for the preparation of teachers in 
such subjects. Subject to the approval of the 
Budget Bureau, it shall have full authority to fix 
the compensation of such officials and assistants 
as may be necessary to administer the federal act 
and this article for the state of North Carolina, 
and to pay such compensations and other neces- 
sary expenses of administration from funds ap- 
propriated. It shail have authority to make studies 
and investigations relating to vocational educa- 
tion in such subjects; to publish the result of such 
investigations, and to issue other publications as 
seem necessary to the board; to promote and aid 
in the establishment by local communities of 
schools, departments, or classes giving instruc- 
tion in such subjects; to codperate with local com- 
munities in the maintenance of such schools, de- 
partments, or classes; to prescribe qualifications 
for the teachers, directors, and supervisors of 
such subjects; to cooperate in the maintenance 
of classes supported and controlled by the pub- 
lic for the preparation of teachers, directors and 
supervisors of such subjects, or to maintain such 
classes under its own direction and control; to 
establish and determine by general regulations 
the qualifications to be possessed by persons en- 
gaged in the training of vocational teachers. (1923, 
c. 136, s. 287; 1943, c. 721, s. 5; C. S. 5697.) 

Editor’s Note—The 1943 amendment substituted “state 
board of education” for “state board for vocational educa- 
tion.” 

§ 115-244. State superintendent to enforce arti- 
cle.—The state superintendent of public instruction 
shall serve as executive officer of the state board 
of education, and shall designate, by and with the 
advice and consent of the board, such assistants as 
may be necessary to properly carry out the pro- 
visions of this article. The state superintendent 
shall also carry into effect such rules and regula- 
tions as the board may adopt, and shall prepare 
such reports concerning the condition of vocational 
education in the state as the board may require. 
(1923, c. 136, s. 288; 1943, c. 721, s. 5; C. S. 5698.) 

Editor’s Nete.—The 1943 amendment substituted “state 


board of education’ for ‘‘state board for vocational educa- 
tion.” 


§ 115-245. State appropriation to equal federal 
appropriation.—The state of North Carolina appro- 
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priates out of the state public school fund a sum 
of money for each fiscal year equal to the maxi- 
mum sum which may be allotted to the state of 
North Carolina from the federal treasury, under 
the provisions of the Smith-Hughes act and the 
industrial rehabilitation act. Provided, that only 
such portion of above state appropriation shall be 
used as may be absolutely necessary to carry on 
the work outlined in this article and to meet the 
federal requirements. (1923, c. 136, s. 289; C. S. 
5699.) 


§ 115-246. State treasurer authorized to receive 
and disburse vocational education fund.—The state 
treasurer is hereby designated and appointed cus- 
todian of all moneys received by the state from 
the appropriation made by said act of Congress or 
any other acts of Congress passed subsequent 
thereto, and he is authorized. to receive and to 
provide for the proper custody of the same and to 
make disbursement thereof in the manner provided 
for in said acts and for the purpose therein speci- 
fied. He shall also pay out moneys appropriated 
by the state of North Carolina for the purpose of 
carrying out the provisions of this article upon the 
order of the state board of education. (1923, c. 
Tsb eee OO F141 Cowes 1 940eC. Tel Sos Cece 
5700.) 

Editor’s Note.—The 1941 amendment inserted the words 
“or any other Acts of Congress passed subsequent thereto.” 


The 1943 amendment substituted ‘“‘state board of educa- 
tion” for ‘‘state board for vocational education.” 


§ 115-247. Codperation of county authorities 
with state board; funds.—The county board of ed- 
ucation, board of county commissioners, or the 
board of trustees of any city administrative unit 
may cooperate with the state board of education 
in the establishment of vocational schools or 
classes giving instruction in agricultural subjects, 
or trade or industrial subjects, or in home 
economics subjects, or all three subjects, and may 
use moneys raised by public taxation in the same 
manner as moneys are used for other public school 
purposes: Provided, that nothing in this article 
shall be construed to repeal any appropriations 
heretofore made by any of said boards for said 
MULPOSESwL (L928 icy 136, esae9l T9435 C. 7211'S. 5 
C. S. 5701.) 

Editor’s Note.—The 1943 amendment substituted “state 
board of education” for “state board for vocational educa- 
tion.” 

§ 115-248. Report to governor.—The state board 
of education shall make a report annually to the 
governor, setting forth conditions of vocational 
education in the state, a list of the schools to 
which federal and state aid have been given, and 
a detailed statement of the expenditures of federal 
funds and state funds provided for in this article. 
(1993.7 61486,"'s) 292241948, “GP 721, "Ss; b40Cy. Sa a702.) 

Editor’s Note—The 1943 amendment substituted ‘“‘state 


board of education” for “‘state board for vocational educa- 
tion.” 


Art. 35. Vocational Rehabilitation of Persons Dis- 
abled in Industry or Otherwise. 


§ 115-249. Acceptance of federal aid—The state 
of North Carolina hereby accepts all of the pro- 
visions and benefits of an act passed by the sen- 
ate and house of representatives of the United 
States in Congress assembled to provide for the 
promotion of vocational rehabilitation of per- 
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sons disabled in industry or otherwise, and their 
return to civil employment, approved June sec- 
ond, one thousand nine hundred twenty. (1923, 
6:136,.8, 8152-C. Sx5725) 


§ 115-250. Codperation; objects and plans; com- 
pensation of officials; expenses; publications.— 
The state board of education shall have 
all necessary authority to codperate with 
the federal board for vocational education in the 
administration of the act of congress providing 
for the vocational rehabilitation of persons in- 
jured in industry and otherwise; to administer 
any legislation pursuant thereto enacted by the 
state of North Carolina; and to administer the 
funds provided by the federal government and 
the state of North Carolina under the provisions 
of § 115-245. It shall have full authority to formu- 
late plans for the promotion of vocational rehabili- 
tation. Subject to the approval of the budget bu- 
reau, the board shall have full authority to fix the 
compensation of such officials and assistants as 
may be necessary to administer the federal act 
and this article for the state of North Carolina; 
and to pay such compensation and other ex- 
penses of administration as are necessary from 
funds appropriated under this law. It shall have 
authority to make studies and investigations re- 
lating to vocational rehabilitation; to publish the 
result of such investigations and to issue other 
publications as seem necessary to the board; to 
promote and aid in the establishment of schools, 
departments, or classes giving instruction in vo- 
cational subjects for rehabilitation purposes; and 
to prescribe qualifications for the teachers, di- 
rectors, and supervisors of such subjects. (1923, 
¢. 136,.8:, 310; 1944.0. 721,15, 5°.G. ou tebe 

Editor’s Note.—The 1943 


board of education” for 
tion.” 


amendment substituted “state 
“state board for vocational educa- 


§ 115-251. State appropriation from state public 
school fund.—The state of North Carolina ap- 
propriates out of the state public school fund a 
sum of money for each fiscal year equal to the 
maximum sum which may be allotted to the state 
of North Carolina from the federal treasury under 
an act of Congress to provide for the promotion 
of vocational rehabilitation of persons disabled in 
industry or otherwise, and their return to civil 
employment: Provided, that only such. portions 
of the above state appropriation shall be used as 
may be absolutely necessary to carry on the work 
outlined in articles thirty-four and_ thirty-five. 
(19235rc: 136, %s.. 8175°C..S. 5727.) 


§ 115-252. Codperation with state board of 
health; reports as to persons under treatment.— 
The state board of health shall, (a) codperate with 
the state board of education in arranging with all 
public and private hospitals, clinics, dispensaries, 
health officers, and practicing physicians, to send 
to the state board of education prompt and com- 
plete reports of any persons under treatment in 
such hospitals, clinics, dispensaries, or by such 
physicians or health officers, for any ‘injury or 
disease that may render them permanently, phy- 
sically, and vocationally handicapped to such an 
extent that they are or will be unable to support 
themselves, and (b) coOperate generally with the 
state board of education in carrying out the pro- 
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visions of this article. (1923, c. 136, s. 318; 1943, 


COO 216 a Se ee 


Editor’s Note—The 1943 amendment substituted “state 
board of education” for “‘state board for vocational educa- 
tion.” 


§ 115-253. State appropriation. — The state of 
North Carolina shall appropriate for each fiscal 
year a necessary amount of money from the state 
treasury to the state board of education 
for the purpose of assisting worthy persons 
who enter training under the federal vocational 
rehabilitation act: Provided, (1) that this fund 
shall be used only to pay for the actual living ex- 
penses of deserving persons, as determined by in- 
vestigation of the board, who have no other means 
of paying said living expenses; (2) that this fund 
shall be paid out by the state treasurer on the 
order of the state board of education; (3) that not 
to exceed ten dollars per week for not more than 
twenty weeks, unless an extension of time is 
granted by the board, be paid for the maintenance 
of any one person in training; (4) that the said 
state board of education shall keep an accurate ac- 
count of all expenditures, showing date, the person 
to whom paid, for what paid, and the amount of 
each warrant, and shall make a report of same to 
the governor on or before the first of January each 
year. (1923, c. 136) 5.819; 1043. %c) 721, s.061CGia: 
5729.) 

Editor’s Note—The 1943 amendment 


board of education” for 
tion.” 


substituted “‘state 
“state board for vocational educa- 


Art. 36. Textile Training School. 


§ 115-254. Commission to investigate suitable 
site for textile training institute—The governor of 
North Carolina is hereby authorized to appoint a 
commission composed of seven persons, five of 
whom shall be experienced textile operators, and 
two selected at large as to qualifications described 
by the governor. The said committee shall in- 
vestigate the various cities of the Piedmont sec- 
tion of North Carolina for the selection of a site 
to establish what will later be known as “North 
Carolina Textile Institute”, or some appropriate 
name to be selected by the commission. (1941, c. 
360, s. 1.) 


§ 115-255. Chairman of commission; operation 
of institution by state board of education. — The 
governor of North Carolina shall be chairman of 
the above named commission, and the operation 
and administration of said institution shall be 
placed in the hands of the state board of education 
or such board as it may appoint or designate as 
its representative in the administration of said 
institution. (1941, c. 360, s. 2; 1943, c. 721, s. 5.) 

Editor’s Nete——The 1943 


board of education’ for 
tion.” 


§ 115-256. Persons eligible to attend institute; 
subject taught.—Persons eligible for attendance 
upon this institution shall be at least sixteen years 
of age and legal residents of the state of North 
Carolina. The institution shall teach the general 
principles and practices of the textile manufac- 
turing and related subjects. (1941, c. 360, s. 3.) 


§ 115-257. Allocation of funds for erection of 
buildings; contributions; use of federal funds.— 
The governor of North Carolina and the council 
of state may allocate a sum not to exceed fifty 
thousand ($50,000.00) dollars from the contin- 


amendment substituted “state 
“state board for vocational educa- 
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gency and emergency fund or any other funds 
available for the purpose of erecting buildings for 
said institute, and the commission shall be au- 
thorized to accept the contributions of land and 
money from interested persons, and shail be au- 
thorized to lease and accept loans from machin- 
ery manufacturers for the operation of the plant. 
Vocational education funds appropriated to the 
state board of education by the federal govern- 
ment and by the general assembly of North Caro- 
lina shall be used for instructional purposes in said 
institute, according to the rules and regulations 


governing the expenditure of state funds. (1941, 
c. 360, s. 4; 1943, c. 721, s. 5.) 
Editor’s Note.—The 1943 amendment substituted “state 


board of education” for ‘“‘state board for vocational educa- 


tion.” 

§ 115-257.1. Additional allocation of funds.—The 
Governor of North Carolina, with the approval of 
the Council of State, may allocate from the Contin- 
gency and Emergency Fund a sum not to exceed 
seventy-five thousand dollars ($75,000.00) for the 
purpose of completing the project, purchasing the 
necessary machinery and equipment to put the vo- 
cational textile school in operation. (1943, c. 778.) 


SUBCHAPTER XIV. TEXTBOOKS AND 
PUBLIC LIBRARIES. 


Art. 37. Textbooks for Elementary Grades. 


§ 115-258. State board of education adopts text- 
books.—The state board of education is hereby 
authorized to adopt, for the exclusive use in the 
public elementary schools of North Carolina, sup- 
ported wholly or in part out of the public funds, 
textbooks and publications, including instructional 
materials, to meet the needs of such schools in 
each grade and on each subject matter in which 
instruction is required to be given by law. It shall 
adopt for a period of five years from a multiple list 
submitted by the textbook commission, as herein- 
after provided, two basal primers for the first 
grade and two basal readers for each of the first 
three grades, and one basal book or series of books 
on all other subjects contained in the outline 
course of study for the elementary grades where a 
basal book or books are recommended for use: 
Provided, the state board of education may adopt 
not exceeding three basal books on the subject of 
North Carolina history and, if such multiple adop- 
tion is made, the state board of education may 
by rules and regulations prescribe the manner of 
use of such books in the public schools of the 
state: Provided further, the state board of educa- 
tion may enter into contract with ‘a publisher for 
a period less than five years, if any advantage may 
accrue to the schools as a result of a shorter con- 
tract than five years. (1923, c. 136, s. 320; 1933, 
car464, 98.11; 51939;,c3,6855C: S. 5730.) 


Editor’s Note.—Prior to Public Laws of 1933, c. 464, the 
first sentence of this section read as follows: ‘“The state 
board of education is hereby authorized to adopt text- 
books for use in all elementary public schools cf the state, 
supported wholly or in part out of public funds.” 

The 1939 amendment inserted the first proviso. 

§ 115-259. Books adopted for an indefinite pe- 
riod.—At the expiration of the contract now ex- 
isting between the state board of education and 
the publisher for any particular book or books, 
the state board of education, upon satisfactory 
agreement with the publisher, may continue the 
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contract for any particular book or books indefi- 
nitely; that is, for a period not less than one nor 
more than five years. 

The state board of education may, at any time it 
finds a book unsatisfactory, call for a new report 
from the textbook commission on the subject 
adopted for an indefinite length’ of time. More- 
over, the textbook commission at any time, with 
the approval of the state superintendent of public 
instruction, may recommend to the state board of 
education that a given book adopted indefinitely is 
unsatisfactory or may be greatly improved by the 
adoption of a new book or books. 

In the event that a change of textbooks con- 
tracted for for an indefinite length of time is 
deemed necessary by the state board of education 
or by the textbook commission, the publisher 
shall be given at least three months notice prior 
to the first day of May, and at the expiration of 
which time the state board of education is author- 
ized to adopt from a list submitted by the text- 
book commission a new book or books on said 
subject. Moreover, the publisher of any textbook 
desiring to end a contract that has been extended 
indefinitely shall give the state board of education 
at least three months notice prior to the first day 
of May. In either event, when it becomes neces- 
sary to substitute a new book for an old one on the 
adopted list, the state board of education shall call 
for new recommendations from the textbook 
commission on that book, and proceed as in the 
first’ instance, (1923) c."136,.ss 821; CoS. 5731.) 


§ 115-260. Classification of textbooks. — The 
textbooks in use in the public schools are hereby 
divided into two classes: (1) major subjects, 
which include readers, arithmetics, language and 
grammar, history and geography; and (2) all other 
books on all other subjects shall be considered as 
minor subjects. , (1923, c..136, s. 322; C. S. 5732.) 


§ 115-261. Basal and supplementary books.—All 
textbooks to be adopted by the state board of 
education shall be basal books or supplementary 
books necessary to complete the course of study. 
(1923 cy 136,-S.0 322501033) cA 464, s..2; C..S. 5733.) 
Editor’s Note.—Prior to the Amendment of 1933, the sec- 
tion read: ‘‘All subjects on which text-books are to be 
adopted by the state board of education shall be the basal 
books, and all other books necessary to complete the course 
of study shall be supplementary books.” 

§ 115-262. Basal books not to be displaced by 
supplementary.—The state board of education is 
hereby authorized to select and adopt all supple- 
mentary books and instructional material neces- 
sary to complete the course of study for all 
schools. Such supplementary books shall neither 
displace nor be used to the exclusion of basal 
books!” (1923; cy) 136, s. 324; 1933, c. 464) s.°3;3 
CS$.'5784,) 

Editor’s Note.—Prior to Public Laws of 
county boards of education selected the 
books. 

§ 115-263. The textbook commission.—The gov- 
ernor and the superintendent of public instruction 
shall appoint on April first, one thousand nine 
hundred and forty-three and annually thereafter 
a textbook commission composed of seven mem- 
bers to be selected from among the teachers, super- 
visors, principals, and superintendents actually en- 
gaged in school work in the state, to serve for one 
year or until their successors are appointed and 


1933, c. 464, 
supplementary 
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qualified, and the governor and superintendent of 
public instruction shall have authority to fill any 
vacancy that may occur in the textbook commis- 
sion, or to remove for sufficient cause any member 
of the commission. The members of the commis- 
sion shall be subject to the call of the state board 
of education at any time during their term of 
Service.) (1923) ¢: 156, s/ 325; 1943)/C.4627 ss. 1-4 C: 
©. 5735.) 

Editor’s Note.—The 1943 amendment inserted the date, 
substituted ‘‘one year’’ for ‘‘five years’? and added the sec- 
ond sentence. 

§ 115-264. Organization of commission.—Imme- 
diately after the appointment of the textbook com- 
mission the superintendent of public instruction 
shall cause said textbook commission to meet in 
his office and organize by electing a chairman and 
secretary, and shall adopt such rules and regula- 
tions to govern their work as may be deemed nec- 
essary, subject to the approval of the state super- 
intendent of public instruction. The work of the 
textbook commission shall then be apportioned 
among the members, and the rules and regulations 
governing its work shall be published in the daily 
papers, and a copy shall be sent to all publishers 
that may submit bids and samples of books for 
adoption. 

The several members of the textbook commis- 
sion may work independently, seeking informa- 
tion from every legitimate source, but if the mem- 
bers of the textbook commission receive informa- 
tion from representatives of book companies they 
shall keep a record of each such visit and the pur- 
pose of the visit. (1923, c. 186, s. 326; C. S. 5736.) 


§ 115-265. Compensation of commission.—Each 
member of the textbook commission shall be 
paid five dollars ($5.00) a day for actual attend- 
ance upon meetings of the commission and actual 
expenses incurred by such attendance. (1923, c. 
196, 9)4827¢ 1927,..c../249> 1949. 6.1627, 09 ose. 5 5. 
5737.) 

Editor’s Note.—The 1943 amendment rewrote this section. 


§ 115-266. Duties of commission.—The textbook 
commission shall first prepare, subject to the ap- 
proval of the superintendent of public instruc- 
tion, and publish at the expense of the state, an 
outline course of study setting forth what subjects 
shall be taught in each of the elementary grades. 
It shall give in outline the number of basal and 
supplementary books on each subject to be used 
in each grade in accordance with the law. 

After the outline course of study has been pre- 
pared and published, the textbook commission 
shall then prepare a multiple list of basal books 
to be submitted to the state board of education. 
The multiple list shall contain not less than four 
nor more than eight books or series of books on 
all subjects for each grade. No book shall be in- 
cluded in the multiple list that a majority of the 
textbook commission deems unsuitable, or that 
does not conform to the outline course of study. 

The textbook commission shall report whether 
any of the major subjects containing a series of 
books may be divided, taking one part from one 
series and another part from another series of 
books on the same subject, and the commission’s 
report in this respect shall be binding on the state 
board of education. (1923, c. 136, s. 328; 1933, c. 
464, s. 4; C. S. 5738.) 


EDUCATION—TEXTBOOKS 


§ 115-270 


§ 115-267. State board of education makes all 
contracts.—(a) The state board of education shall 
make all needful rules and regulations governing 
the advertisement for bids, when and how prices 
shall be submitted, when and how sample books 
for adoption shall be submitted, the nature of the 
contract to be entered into between the state 
board of education and the publishers, the nature 
and kind of bond, if any is necessary, and all 
other needful rules and regulations governing the 
adoption of books for all public schools not other- 
wise specified in this article. After a contract has 
been entered into between the state board of edu- 
cation and the publisher, if the publisher shall fail 
to keep its contract as to prices, distribution of 
books, etc., the attorney-general shall bring suit 
against said company, when requested by the 
state board of education, for such amount as may 
be sufficient to enforce the contract or to com- 
pensate the state because of the loss sustained by 
a failure to keep this contract. (b) It shall be 
unlawful for any local distributing agency dis- 
tributing State-adopted textbooks to charge, or 
to make any deduction from, the purchase price 
of such textbooks when returned by the pur- 
chaser without having been subjected to use or dam- 
age. Any person violating any of the provisions of 
this subsection shall be deemed guilty of a misde- 
meanor and upon conviction fined not less than: 
fifty dollars or imprisoned not more than thirty 


GPR ECP BY te IIe, ch ees eR, 5 Gis JiR, ter 
AGA Hoe 5. Seb 739.) 

Editor’s Note.—Prior to Public Laws 1933, c. 464, this 
section applied to rules and regulations for elementary 


schools only. It now applies to all public schools. 


§ 115-268. Not more than one major subject to: 
be changed in any one year—Not more than one 
major and two minor subjects shall be changed in 
any one year: Provided, satisfactory arrangements 
as to prices and distribution may be made. (1923, 
¢, 136, .6,.530; Cap45740,) 


§ 115-269. Publishers to register all agents or 
employees.—Publishers submitting books for adop- 
tion shall register in the office of the state super- 
intendent of public instruction all agents or other 
employees of any kind authorized to represent 
said company in the state, and this registration 
list shall be open to the public for inspection. 
(1923, c. 136, s. 331; C. S. 5741.) 


§ 115-270. Acquisition of manuscripts for text- 
books permitted; publication thereof by state 
board of education.—The said board of education 
is hereby authorized and empowered in its 
discretion to purchase and/or acquire a manu- 
script or manuscripts for school textbooks or sup- 
plementary books used or to be used in any or 
all grades of the public schools of North Carolina 
and to procure the printing and publishing of 
such books under contract through competitive 
bids or otherwise as it may in its discretion de- 
termine to be for the best interest of the public 
schools of the state; and if said board of educa- 
tion finds that by the acquisition of any such. 
manuscript or manuscripts, and that by the mak- 
ing of any such contract for any such school 
books, either basal or supplementary, such books. 
can be furnished to the public schools of the state 
at a price less than the same may be acquired: 
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from publishers, then it shall be the duty of said 
board of education to acquire such manuscripts 
and cause the same to be published and said books 
to be distributed in accordance with such rules 
and regulations and under such terms and condi- 
tions as it may deem advisable, having due regard 
to the standard of the school books so published, 
after taking into consideration the substance of 
such books and their adaptability for use in the 
schools of the state. (1933, c. 464, s. 6.) 


§ 115-271. Contracts for distribution of text- 
books through depositories or a state agency. — 
The state board of education is authorized and 
empowered to make and enter into all such con- 
tracts as may be necessary to provide for the 
proper distribution of textbooks either through a 
depository or depositories, or through the state 
division of purchase and contract or other state 
agency, utilizing county boards of education or 
city boards of trustees, if found feasible, for local 
distribution, as to it may seem advisable; and is 
further authorized and empowered to make all 
needed rules, regulations, and contracts govern- 
ing the disposition, sale, and return of school 
books as are not disposed of to the patrons of the 
schools, and to determine the nature of the con- 
tract or contracts to be entered into between the 
state board of education and the publisher or 
publishers, for the distribution of school textbooks 
adopted by it or in use in any of the public schools 
of the state. It may also determine the nature 
and kind of bond, if necessary, to be given by 
any depository or other agency carrying out the 
terms of this article, to the end that school text- 
books shall be delivered to the patrons of the 
schools at the lowest possible net cost. (1933, c. 
464, s. 7.) 


Art. 38. Textbooks for High Schools. 


§ 115-272. State Board of Education may adopt 
textbooks.—The State Board of Education is here- 
by authorized to adopt textbooks for the use in all 
public high schoois of the State, supported in 
whole or in part out of public funds, and the high 
school textbooks adopted by the State Board of 
Education in accordance with the provisions of 
this article shall be used by all the public high 
schools of the State. (1931, c. 359, s. 1.) 


§ 115-273. State committee on high school text- 
books.—The governor and state superintendent of 
public instruction, at the expiration of the terms of 
office of the members of the state committee on 
high school textbooks, and annually thereafter, 
shall appoint a state committee on high school 
textbooks, consisting of five members, five of 
whom are actively engaged in school work, who 
shall serve for a term of one year. Members of 
the committee shall be paid five dollars ($5.00) a 
day for actual attendance upon meetings of the 
committee called by or under the direction of the 
superintendent of public instruction, and actual ex- 
penses incurred by such attendance. (1931, c. 359, 
S25 1943, c. 627; s.'4:) 

Editor’s Note.—Prior to the 1943 amendment members of 
the committee served without compensation and the term 
of office was five years. 

§ 115-274. Grouping of high school instruction; 
examination of books; submission of multiple list 
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and annual reports. — It shall be the duty of the 
State Committee on high school textbooks to list 
all the high school fields of instruction in five 
separate groups as nearly equal as possible in the 
cost of textbooks. The Committee on high 
school textbooks shall further arrange these 
groups in the order in which they will be consid- 
ered, and notify the State Board of Education in 
its first report of this arrangement. During the 
first year of its term of office, it shall be the 
further duty of the State Committee on high 
school textbooks to make a thorough examination 
of any and all books submitted by any publisher 
in the first group of fields of instruction as ar- 
ranged by said State Committee on high school 
textbooks, with a view of determining whether 
the contents, quality and price of said books are 
such as to make them suitable and desirable for 
use in the public high schools of the State, and 
submit, not later than the first day of January, 
one thousand nine hundred and thirty-four, a 
multiple list not exceeding three books in each 
field of instruction in the first group. Not later 
than January first in each succeeding year, the 
State Committee on high school textbooks shall 
make a similar report on the fields of instruction 
in the order fixed by it, unless it receives a notice 
from the State Board of Education prior to May 
first in said year that such report is not desired. 
(1931 "e2' 359. S..3.) 


§ 115-275. Selection of one book per subject by 
State Board of Education; indefinite contract 
with publishers; annual report by publishers. — 
It shall be the duty of the State Board of Educa- 
tion to select one book in each field of instruction 
from the multiple list submitted by the State 
Committee on high school textbooks for exclusive 
use in the public high schools of the State for a 
period not less than five years. In case the State 
Board of Education finds it impossible to make a 
satisfactory contract for any one of the books on 
the multiple list, then it shall notify the State 
Committee on high school textbooks that it can- 
not make a satisfactory contract for any book on 
the multiple list in that field of instruction. The 
State Committee on high school textbooks shall 
then submit another multiple list in that field of 
instruction from which the State Board of Edu- 
cation shall make an adoption. It shall be the 
further duty of the State Board of Education to 
make an indefinite contract with all the publish- 
ers having books in groups two, three, four and 
five for a period not less than one year nor more 
than five years, and these books shall continue in 
use until the State Board of Education, in accord- 
ance with the provisions of this article, shall 
adopt a book for State-wide use in any given field 
of instruction: Provided, that the contract shall 
require each publisher to report annually to the 
State Board of Education the total sales of each 
book in the State of North Carolina. Glos ihac. 
359, s. 4.) 


§ 115-276. Attorney General to bring suit on 
publishers’ contracts in event of failure to execute. 
—After a contract has been entered into between 
the State Board of Education and the publisher, 
if the publisher shall fail to keep its contract as 
to prices, distribution of books, an adequate sup- 
ply of the edition of books as adopted, etc., the 
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Attorney General shall bring suit against said 
company when requested by the State Board of 
Education, for such an amount as may be suffi- 
cient to enforce the contract or to compensate 
the State because of the loss sustained by failure 
to keep this contract. (1931, c. 359, s. 5.) 


§ 115-277. Sale of books at lower price else- 
where reduces price to State.——If the publishers 
of any high school textbook on the adopted list in 
this State shall contract with another state, or 
with any county, city or town or other municipal- 
ity, or shall place its books on sale anywhere in 
the United States, for or at a less price than that 
in its contract with the State of North Carolina, 
it shall be, and is hereby, made a part of the con- 
tract of that company to furnish that book to the 
high schools of this State at a price not to exceed 
that for which the book is furnished, sold, or 
placed on sale in any other state, or in any such 
other county, city, town or other municipality. 
(1931, c. 359, s. 6.) 


§ 115-278. Adoption made exclusive-—The text- 
books for high school instruction adopted under 
the provisions of this article shall be for the ex- 
clusive use of the high schools of this State when 
so adopted and placed upon the approved list in 
the manner as set out in this article. (1931, c. 
S59 suse.) 


Art. 39. Furnishing Textbooks. 


§ 115-279. Free textbooks.—Any county board 
of education, the committee of any local tax dis- 
trict, or the board of trustees of any city adminis- 
trative unit in the state is authorized to purchase 
books for the use of pupils in said county or dis- 
trict to be loaned to said pupils, without charge 
for the same, under such needful rules and regula- 
tions governing the loan of said textbooks as the 
said board may prescribe. 

If instruction is given in the manual and domes- 
tic arts, the county board of education, the com- 
mittee or board of trustees may, in its discretion, 
purchase and lend the necessary implements and 
materials to the pupils. And it shall also in a sim- 
ilar manner procure such apparatus, reference 
books, and other means of illustration as may be 
needed in the school. 

1. The board of county commissioners, in addi- 
tion to levying taxes for the current expense fund, 
the capital outlay fund, and the debt service fund, 
is hereby authorized to levy an additional tax to 
be known as the “tax for supplying free text- 
books,’ which shall be sufficient to pay the cost of 
purchasing and loaning textbooks after an estimate 
has been submitted and approved by the commis- 
sioners. Any committee of a local tax district, or 
any board of trustees of a city administrative unit 
in a county not supplying free textbooks, is here- 
by authorized to use any part of the local tax 
funds, not otherwise appropriated in the district, 
to carry out the provisions of this section. 

2. In the event that the county board of educa- 
tion, or the board of county commissioners, or 
both, shall fail to provide in the budget a sum 
sufficient to supply free textbooks in accordance 
with this section, or in the event that the sum de- 
rived from the local taxes in any local tax district 
is insufficient to provide free textbooks in such dis- 
trict or unit after other necessary expenses are 
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met, the question of supplying free textbooks may 
be submitted to the qualified voters in the follow- 
ing manner: 

Whenever the written petition of one-fourth of 
the qualified voters of a county, or of a local tax 
district or city administrative unit, setting forth 
the tax rate to be levied and calling for an election 
to be held upon the question of levying an addi- 
tional special annual tax with which to purchase 
and supply free textbooks, is presented to the gov- 
erning board, said board shall present the petition 
to the tax leving authority of said county, district 
or unit, which body shall order an election and 
conduct the same as near as may be under the 
rules governing the election for local taxes. If 
a majority of the qualified voters in said county, 
district or unit, shall cast their ballots “for free 
textbooks,” the tax shall be levied and collected 
as all other county or local taxes for schools are 
levied and collected. It shall be the duty of the 
governing body of the school to purchase books 
for the use of the pupils in said county, district 
or unit, and loan the same to pupils without charge 


in accordance with this section. (1923, c. 136, 
s. 340; C. $..5750.) 
§ 115-280. Rental of textbooks.—The county 


board of education or the board of trustees of any 
local tax district or city administrative unit is 
hereby authorized to rent such books to the chil- 
dren of any school district at a rental price not to 
exceed that set by the state board of education; 
and wherever books are rented that have not been 
contracted for by the state, the rental price shall 
not exceed that set by the state board of education. 
(1928, °¢7'136,"s." 341594048, CF 7215 sF 97. S: byrieyal)) 
Editor’s Note.—The 1943 amendment substituted ‘‘state 
board of education” for ‘‘state commission.”? ‘The amenda- 
tory act provided that wherever reference is made in any 
statute relating to any such commissions as “state com- 
mission,” ‘“‘state textbook commission’ and ‘“‘state text- 
book purchase and rental commission,’ with reference to 
state textbooks, the reference shall be deemed to be to 
the state board of education. 


§ 115-281. County and local boards to make 
rules; to use incidental expense fund.—The county 
board of education or the board of trustees of any 
local tax district or city administrative unit is 
hereby authorized to make all needful rules and 
regulations governing the rental of public school 
textbooks, and to apply any funds of the current 
expense fund remaining to the credit of the county 
or the city administrative unit to the purposes of 
this article: Provided, that before any amount. is 
appropriated from this fund for these purposes, 
provisions shall be made for all needful expenses 
of said schools. (1923, c. 136, s. 342; C. S. 5752.) 


§ 115-282. Books for indigent children.—County 
boards of education or the board of trustees of any 
local district or city administrative unit may set 
aside an amount not to exceed one hundred dollars 
($100.00) from the incidental expense fund to be 
used in purchasing publit school textbooks, to be 
used in the manner designated, namely, that when 
it shall appear that the education of any child is 
limited because of the inability of said child to pur- 
chase necessary textbooks or to pay the rental 
price, said board or boards may loan free of cost 
all necessary books to any such child during the 
term of the school, subject to rules and regulations 
by the county board of education or the board of 
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trustees of any local tax district or city adminis- 
trative unit, and approved by the state superin- 
tendent of public instruction. (1923, c. 136, s. 343; 
Crd 5763.) 


§ 115-283. State superintendent to inform local 
school authorities—The state superintendent of 
public instruction is hereby requested to inform 
all superintendents of schools of the provisions of 
this article: (1923, c. 136, s. 344; C. S. 5754.) 


§ 115-284. Local units authorized to establish 
capital fund for renting of textbooks.—The board 
of county commissioners in any county, upon the 
request of the county board of education therein, 
or of the board of trustees, of any city administra- 
tive unit therein, is hereby authorized and empow- 
ered to establish a capital fund in such county un- 
der the terms of and in accordance with the provi- 
sions of §§ 115-284 to 115-291, which fund shall be 
used by the county board of education, or by the 
board of trustees of any city administrative unit 
making such request for the operation of a system 
of textbook rentals to the patrons of the public 
schools of the county or city administrative unit, 
for which such capital fund may be established: 
Provided, however, that before any such request 
shall be presented to the board of county commis- 
sioners, the county board of education, or the 
board of trustees of any city administrative unit 
presenting the same shall obtain the approval of 
the state board of education as hereinafter pro- 
vided. It shall be the duty of the state board of 
education to prepare rules and regulations gov- 
erning the establishment of rental depositories in 
accordance with the provisions of §§ 115-284 to 
115-291. It shall be the duty of the State Super- 
intendent of Public Instruction to acquaint the 
public school officials with the rules and regula- 
tions of the state board of education and to pre- 
sent to said board for its approval or rejection all 
applications for such permission. (1931, c. 210, s. 
1; 1933, c. 562, s. 2; 1943, c. 721, s. 8.) 


Editor’s Note.—The 1943 amendment substituted 
board of education’? for “state school commission.” 


§ 115-285. Computation of amount of fund.— 
The necessary amount of such capital fund shall 
be determined by the board of county commis- 
sioners upon the basis of a comprehensive budget 
estimate prepared by the county board of educa- 
tion, or the board of trustees of any city adminis- 
trative unit making such request, not exceeding, 
however, the extent and amount thereof approved 
by the state board of education. (1931, c. 210, s. 
Close Gwoor esenernlO49,0 Gs 721)'S2 80) 

Editor’s Note.—The 1943 amendment substituted 
board of education’ for “state school commission.” 


§ 115-286. Budget estimate to be made up; re- 
payments to fund out of rental fees.——Before the 
board of commissioners of any county shall es- 
tablish such capital fund it shall be the duty of the 
county board of education, or the board ‘of trus- 
tees of any city administrative unit making request 
therefor to prepare a budget estimate covering a 
definite and specified period showing the estimated 
income from rentals for each year, the estimated 
cost of textbooks and supplies for each year and 
a balanced budget at the end of a specified and 
definite period. Such budget shall be prepared in 
accordance with rules and regulations to be 
adopted and promulgated by the state board of 


“state 


“state 
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education. It shall be the duty of the county board 
of education, or the board of trustees of any city 
administrative unit requesting and securing the es- 
tablishment of any such capital fund for its benefit 
to make provision for the payment out of rental 
fees of the principal fund of the capital fund and 
the interest arising thereon in the manner and 
within the term provided for in the certificate of 
approval granted by the state board of education, 
and it shall be the duty of the state board of 
education in granting the approval to any such re- 
quest to specify in its order granting said ap- 
proval the time within which said repayments 
shall be made and the amount of such repay- 
ment to be made during each year of such time. 


CLOSI MGs sel On seis Ooo CrrpOeise ec: 1043, Cir at, 
Se.8s) 
Editor’s Note.—The 1943 amendment substituted “state 


board of education’? for ‘“‘state school commission.” 


§ 115-287. Details of administration of fund; 
record of receipts and disbursements; annual 
audit—Any capital fund established under the 
provisions of §§ 115-284 to 115-291 shall be placed 
to the credit of the county board of education, or 
the board of trustees of any city administrative 
unit making request therefor, which board shall 
administer the fund under such rules and regula- 
tions as the said board may prescribe, with the 
approval of the state board of education, not in 
conflict, however, with the provisions of §§ 115-284 
to 115-291. It shall be the duty of the county 
board of education, or the board of trustees of 
any city administrative unit for whose benefit such 
capital fund is established, to keep accurate rec- 
ord of receipts and disbursements made from this 
fund and to cause such records and the accounts 
thereof to be audited in July of each and every 
year and a copy of said audit shall be kept as a 
part of the permanent records of the office of said 
state board of education and one copy thereof 
shall be filed with the board of county commis- 
sioners of the county, one copy with the State 
Superintendent of Public Instruction and one copy 
with the state board of education. It shall be un- 
lawful for the county board of education, or the 
board of trustees of any city administrative unit 
to use any part of the funds so provided for any 
purpose, even temporarily, other than the purposes 
for which said fund is established and in accord- 
ance with the provisions of §§ 115-284 to 115-291. 
(1931, c. 210, s. 4; 1933, c. 562, s. 2; 1943, c. 721, 
s. 8.) 


Editor’s Note.—The 
board of education’’ for 


§ 115-288. Purchase of books, etc., with fund; 
schedules of rentals; patrons may purchase at 
cost.—The county board of education, or board 
of trustees of any city administrative unit for 
whose use and benefit such capital fund has been 
established is hereby authorized to purchase text- 
books and instructional supplies and pay for same 
out of the said capital fund, together with such 
rental fees as said board may determine upon and 
to rent such textbooks and instructional supplies 
and to rent or furnish said textbooks and instruc- 
tional supplies to the patrons of the public schools 
of such county, or such city administrative unit: 
Provided, that the rental fees charged therefor 
shall be in accordance with schedules submitted 


1943 amendment substituted “‘state 


“state school commission.” 
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to and approved by the state board of education: 
Provided, further, that any patron of the public 
schools may purchase textbooks at net cost from 
any rental *depositorya (19315727210, ss 581 933."c. 
562, s. 2; 1943, c. 721, s. 8.) 

Editor’s Note.—The 1943 amendment substituted 
board of education’? for “state school commission.” 


§ 115-289. Handling of fund by fiscal agent; 
warrants on fund. — Such capital fund so estab- 
lished shall be deposited with the fiscal agent of 
the county to the credit of the county board of 
education, or board of trustees of any city adminis- 
trative unit for which said fund is established and 
shall be paid out upon a warrant signed by the 
chairman and secretary of such board and ap- 
proved by such officer as the County Fiscal Con- 
trol Act may require: Provided, that such officer 
required to approve the same by the County Fiscal 
Control Act shall receive no additional compensa- 
tion for such services. (1931, c. 210, s. 6.) 


§ 115-290. Units and counties excepted.—Sec- 
tions 115-284 to 115-291 shall not apply to any 
county, or territory formerly known as a special 
charter district which has heretofore established 
a fund for the purchase and rental of textbooks 
to patrons of the public schools of such county, 
or territory formerly known as a special charter 
district: Provided, however, that the county board 
of education, or the board of trustees of any city 
administrative unit may, with the approval of the 
majority of any such board, bring themselves un- 
der the provisions of §§ 115-284 to: 115-291. (1931, 
c. 210, s. 7.) 

Local Modification.—Caswell, Richmond: 1931, c. 210, s. 7. 


§ 115-291. Fumigation and disinfection of books. 
—The State Superintendent of Public Instruction, 
in conjunction with the State Board of Health, 
shall adopt rules and regulations governing the 
use and fumigation and/or disposal of textbooks 
from quarantined homes and for the regular dis- 
infection of all textbooks used in the public 
schools of the State: Provided, that said rules 
shall be attached to any rules and regulations that 
the state board of education may promulgate. 
(GEIB (ey PHOS SR IOREY GPL co, Pam SIIB}, (e, Yul. 
s. 8.) 

Editor’s Note.—The 1943 amendment 
board of education’’ for 


“state 


substituted ‘‘state 


“state school commission.” 


Art. 40. State Board of Education. 


§ 115-292: 
721, s. 9. 


§ 115-293. Powers and duties of board. 

The state board of education is hereby author- 
ized and directed to administer funds and to es- 
tablish rules and regulations necessary to: 

(1) Acquire by contract and/or purchase such 
textbooks and instructional supplies that are or 
may be on the adopted list of the state of North 
Carolina as the board may find necessary to 
carry out the provisions of this article: 

(2) Provide a system of distribution of said 
textbooks and supplies to the children in the pub- 
lic schools of the state, and distribute such books 
as are provided under the rental system without 
the use of any depository other than some agency 
of the state. 

(3) Provide for the free use, 
proper care and return thereof, 


Repealed by Session Laws 1943, c. 


including the 
of elementary 
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basal textbooks to such grades of the elementary 
public schools of North Carolina as may be de- 
termined by the state board of education. Title 
to said books shall be vested in the state. For the 
purposes of this article, the elementary grades 
shall be considered the grades from one to seven, 
inclusive. ‘The basal elementary textbooks in the 
hands of the state board of education, when this 
measure is put in effect, shall become a part of 
the stock of books needed to carry out the pro- 
visions of this article. Provided, the state board 
of education may furnish basal elementary text- 
books on a rental basis in any or all elementary 
grades if it is deemed necessary. 

(4) Provide books for high school children in 
the public high schools of North Carolina on a 
rental basis. Said rental charge shall be collected 
in an amount not to exceed one-third of the cost 
of said textbooks. Provided, that free basal books 
may be furnished to high school children if suffi- 
cient funds are available and if the board finds it 
advisable to take such action. 

(5) Provide supplementary readers for the ele- 
mentary children in the public elementary schools 
of North Carolina on a rental basis. Said rental 
charge shall be collected in an amount not to ex- 
ceed one-third of the cost of said textbooks. 

(6) Provide and distribute all blanks, forms, and 
reports necessary to keep a careful records of all 
the books, including their use, state of repair and 
such other information as the board may require. 

(7) Buy, sell, or rent library books to be placed 
in the public schools of this state from a list to 
be selected by the state superintendent of public 
instruction, with the approval of the state board 
of education, and to be placed in such schools as 
may be designated by the state board of education: 
Provided, that such library books shall be 
purchased in accordance with rules and regulations 
duly promulgated by the state board of education. 

(8) Provide for the use of said textbooks with- 
out charge to the indigent children of the state. 

(9) Cause an annual audit to be made of the 
affairs of the said board and a certified copy 
of same to be furnished the governor and council 
of state. 

Nothing in this section shall be construed to 
prevent the purchase of textbooks needed for any 
child in the public schools of the state from said 
board by any parent, guardian, or person in 
loco parentis. 

Whenever any county or city administrative unit 
has paid over to the state board of education, in 
rentals, a sum equal to the price fixed by said 
board for the sale of rental textbooks, said county 
or city administrative unit may, at its option, with 
the approval of the board, withdraw from the 
textbook rental system set up under rules and 
regulations adopted by the board, and upon such 
withdrawal, shall become the absolute owner of 
all such textbooks for which the purchase price 
has been paid in full to the said board. (1935, c. 
4225 Ss Sees Cn LOO es ee LOS Os CO Oita Once 
301; 1943, c. 721, s. 9.) 

Editor’s Note.—The 1943 amendment substituted “state 


board of education” for “state textbook commission’ and 
“state textbook purchase and rental commission.” 


§ 115-294. Books not interchangeable between 
white and colored schools.—Books shall not be in- 
terchangeable between the white and colored 
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schools, but shall continued to be used by the race 
first using them. (1935, c. 422, s. 2.) 


§ 115-295. Purchases through division of pur- 
chase and contract. — The purchase of all text- 
books and supplies under the provisions of this 
article adopted as now provided by law shall be 
made through the division of purchase and con- 
tract. (1935, c. 422, s. 3.) 


§ 115-296. Rentals paid to state treasury; disin- 
fecting books.—All sums of money collected as 
rentals under the provisions of this article shall 
be paid monthly as collected into the state treas- 
ury, to be entered as a separate item known as 
the “state textbook rental fund.’ Disbursement 
of said funds shall only be had by order of the 
council of State: Provided, that the state board 
of education in conjunction with the state 
board of health shall adopt rules and regulations 
governing the use and fumigation for the regular 
disinfection of all textbooks used in the public 
schools of the State. 

The governor, with the approval of the coun- 
cil of state, may, upon request and certification of 
the state board of education that surplus funds in 
the state textbook rental fund herein provided for 
are not needed for the purchase of rental text- 
books, transfer so much of said surplus to the gen- 
eral fund of the State to be used for the purchase 
of free textbooks as, in their judgment, may be 
necessary for the operation of the free textbook 
system now provided by law. (1935, c. 422, s. 
4+ 1937, c. 169, s. 1; 1943, cc. 391, 721, s. 9.) 


Editor’s Note.—The first 1943 amendment added the sec- 
ond paragraph, and the second 1943 amendment substituted 


“state board of education” for “‘state textbook commis- 
sion” in the first paragraph. 
§ 115-297. Local rental systems unaffected; 


rental fees limited; purchases from state board of 
education allowed—Any county or city board of 
education now operating a textbook rental system 
shall be permitted to continue such local rental 
system without interference from the state board 
of education: Provided, that the rental fees 
charged by such local rental authority shall not 
exceed the rental charges set by the state board of 
education: Provided, further, that such local text- 
book rental authority may purchase from the state 
board of education textbooks for its local use. 
(1935, c. 422, s. 5; 1943, c. 721, s. 9.) 


Editor’s Note.—The 1943 amendment substituted 
board of education’? for ‘‘state commission.” 


§ 115-298. Legal custodians of books furnished 
by state——The county board of education in each 
county administrative unit and the school govern- 
ing board in each city administrative unit shall be 
designated the legal custodians of all books 
furnished by the state, either for free use or on a 
rental basis. It shall be the duty of the said boards 
to provide adequate and safe storage facilities for 
the proper care of said books. (1937, c. 169, s. 3.) 


“state 


§ 115-299. Duties and authority of superin- 
tendents of local administrative units; withhold- 
ing salary for failure to comply with section.—It 
shall be the duty of the superintendent of each 
administrative unit as ex officio agent of the com- 
mission to administer the provisions of this article 
and the rules and regulations of the state board 
of education, in so far as said article and said rules 
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and regulations may apply to said unit. He shall 
also have authority to require the co-operation of 
principals and teachers to the end that the children 
may receive the highest possible service, and that 
all books and moneys may be properly accounted 
for. In the event any teacher or principal shall 
fail to comply with the provisions of this section, 
it shall be the duty of the superintendent to with- 
hold the salary checks of said principal or teacher 
until the duties imposed hereby have been per- 
formed. 

In the event any superintendent shall fail to 
comply with the provisions of this section it shall 
be the duty of the state board of education and 
the state superintendent of public instruction to 
withhold salary checks of said superintendent and 
the state treasurer shall not pay same until the 
duties imposed hereby have been performed, and 
it shall be the duty of the secretary of the state 
board of education to notify the state board of 
education, the state superintendent of public 
instruction, and the state treasurer in the event 
any superintendent shall fail to comply with the 
provisions of this section, and no payments shall 
be made until notice has been received from the 
secretary of the state board of education that 
the provisions of this section have been complied 
with. (1937, c. 169, s. 4; 1941, c. 190; 1943, c. 721, 
ss. 8, 9.) 


Editor’s Note.—The 1941 amendment added the last sen- 
tence of this section. 

The 1943 amendment substituted “‘state board of educa- 
tion” for “state textbook commission’ and ‘state school 
commission.” 


Art. 41. Public Libraries. 


§ 115-300. Rules and regulations governing 
their establishment.—The state board of education 
is hereby authorized to adopt such rules and regu- 
lations governing the establishment of public li- 
braries receiving state aid as will best serve the 
educational interest of the people. It shall have 
authority to use all of the state appropriation for 
rural libraries, to encourage the establishment of 
county circulating libraries, or to codperate with 
the state library commission in providing circulat- 
ing libraries for schools. (1923, c. 136, s. 345; 
C. S. 5755.) 


§ 115-301. Aid in establishing local libraries.— 
The state board of education may use such portion 
of the state appropriation to rural libraries as it 
may deem necessary to aid the public schools in 
establishing local libraries as provided herein. 

When the patrons and friends of any union 
school in which a standard high school is or is to 
be maintained shall raise by private subscription 
and tender to the treasurer of the county school 
fund for the establishment of a library to be con- 
nected with the school the sum of fifty dollars, the 
county board of education shall appropriate from 
the current expense fund the sum of fifty dollars 
for this purpose. 

As soon as the county board shall have made an 
appropriation for a library in the manner pre- 
scribed, the county superintendent shall inform the 
secretary of the state board of education of the 
fact, whereupon the state board, if the funds on 
hand are sufficient, shall remit to the treasurer of 
the county school fund the sum of fifty dollars ad- 
ditional for the purchase of books. (1923, c. 136, 
s. 346; C. S. 5756.) , 
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SUBCHAPTER XV. COMPULSORY AT- 
TENDANCE IN SCHOOLS. 


Art. 42. General Compulsory Attendance Law. 


§ 115-302. Parent or guardian required to keep 
child in school; exceptions.—Every parent, guard- 
ian or other person in the state having charge or 
control of a child between the ages of seven and 
fourteen years shall cause such child to attend 
school continuously for a period equal to the time 
which the public school in the district in which the 
child resides shall be in session. The principal, 
superintendent, or teacher who is in charge of such 
school shall have the right to excuse the child 
temporarily from attendance on account of sick- 
ness or distance of residence from the school, or 
other unavoidable cause which does not constitute 
truancy as defined by the state board of education. 
The term “school” as used in this section is de- 
fined to embrace all public schools and such pri- 
vate schools as have tutors or teachers and cur- 
ricula that are approved by the county superin- 
tendent of public instruction or the State Board of 
Education. 

All private schools receiving and instructing 
children of compulsory school age shall be re- 
quired to keep such records of attendance and ren- 
der such reports of the attendance of such children 
as are required of public schools; and attendance 
upon such schools, if the school or tutor refuses or 
neglects to keep such records or to render such re- 
ports, shall not be accepted in lieu of attendance 
upon the public school of the district, town or city 
which the child shall be entitled to attend: Pro- 
vided, instruction in a private school or by private 
tutor shall not be regarded as meeting the reauire- 
ments of the law unless the courses of instruction 
run concurrently with the term of the public school 
in the district and extend for at least as long a 
term)” (1923;4¢,, 136) SHZ47e LOLb A Cae 6) Sal AG to, 
5757.) 

Editor’s Note.—The last sentence of the first paragraph 
and all of the last paragraph of this section was added by 
the amendment, Public Laws 1925, 

In 3 N. C. Law Rev. 149, in discussing this amendment, it 
is said: “‘Ch. 226 is a step in making more effective the com- 
pulsory school attendance law by regulating the attendance 
of children of compulsory school age in private schools. The 
statute requires that private schools keep such records of 
attendance and render such reports as are required of public 
schools. Jf this is not done, attendance at a private school 
shall not be accepted in lieu of attendance upon a publec 
school, and teachers and principals of private schools who 
violate this statute may be punished as for a misdemeanor. 
Authorized private schools must have courses of instruction 
which run concurrently with the term of the public school.” 

Failure to Charge as to Other Than District School.—For 
a conviction under the provision of this section it is necessary 
for the indictment to allege, and the State offer evidences 
tending to-show not only that the parent or guardian of the 
children within the described age had failed or refused :o 
send them to the public school within the district, but also 
that such child or children had not been sent to attend 
school periodically for a period equal to the time which the 
public school in the district in which they reside shall be in 
session. State v. Johnson, 188 N. C. 591, 125 S. E. 183. 

Same—Burden Not on Parent.—Where the indictment 1s 
defective in failing to charge that a parent or -guardian haa 
also failed to send the child or children to another than th2 
district school, etc., under the provisions of this section and 
the State offers no evidence in respect to it, it is not required 
that the parent or guardian offer evidence to show that he 
had complied with the proviso of the statute; and an in- 
struction of the court to the jury placing the burden upon the 
defendant to so show, is reversible error. State v. Johnson. 
188 Ne C59 125 4S. dss. 

Validity of Expenditure for School Houses Emphasized.— 
See Lacy v. Fidelity Bank’ 183 N. C. 373, 11 S. E. 612. 
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§ 115-304 
Applied in Hayes v. Benton, 193 N. C. 379, 384, 137 S. E. 
169. 


§ 115-303. State board of education to make 
rules and regulations; method of enforcement.—It 
shall be the duty of the state board of education to 
formulate such rules and regulations as may be 
necessary for the proper enforcement of the pro- 
visions of this article. The board shall prescribe 
what shall constitute truancy, what causes may 
constitute legitimate excuses for temporary non- 
attendance due to physical or mental inability to 
attend, and under what circumstances teachers, 
principals, or superintendents may excuse pupils 
for nonattendance due to immediate demands of 
the farm or the home in certain seasons of the 
year in the several sections of the state. It shall 
be the duty of all school officials to carry out such 
instructions from the state board of education, 
and any school official failing to carry out such in- 
structions shall be guilty of a misdemeanor: Pro- 
vided, that § 115-302 shall not be in force in any 
city or county that has a higher compulsory at- 
tendance law now in force than that provided here- 
in; but in any such case it shall be the duty of the 
state board of education to investigate the same 
and decide that any such law now in force has a 
higher compulsory attendance feature than that 
provided by this article. 

Mental incapacity shall be an excuse for non- 
attendance, and is interpreted to mean  feeble- 
mindedness or such nervous disorder as to make 
it either impossible for such child to profit by in- 
struction given in the school or impracticable for 
the teacher properly to instruct the normal pu- 
pils of the school. In the case of feeble-minded 
children the teacher shall designate the same in 
her reports to the County Superintendent of Pub- 
lic Welfare, and it shall be his duty to report all 
such cases to the State Board of Charities and 
Public Welfare. Whereupon said Board shall 
make, or cause to be made, an examination to 
ascertain the mental incapacity of said child and 
report the same to the county or city superinten- 
dent involved. Upon receipt of said report the 
local school authorities are hereby authorized, 
under such limitations and rules as the State 
Board of Education may adopt, to exclude said 
child from the public school when it is ascer- 
tained that the child can not benefit by said in- 
struction and his presence becomes a source of 
disturbance to the rest of the children. In all 
such cases in which a child is excluded from 
school a complete record of the whole transaction 
shall be filed in the office of the county or city 
superintendent and kept as a public record. (1923, 
c. 186, s. 348; 1931, c. 453; C. S. 5758.) 


Editor’s Note—The Act of 1931 added the second para- 
graph to this secticn. 

Private Schceols—An indictment 
of this section, charging a parent 
wilfully failing to cause his children, between the ages 
of 8 and 14 years, to attend the public schools of the 
district of his and the children’s residence, as required by 
the statute, is defective in not observing the distinction 
that the parent, having the custody of his children, may 
have them attend private schools for the required period, 
and no conviction may be had under the charge set out 
in the indictment. State v. Lewis, 194 N. C. 620, 140 S. 
E. 434. 


§ 115-304. Attendance officers; reports; prose- 
cutions.—The state superintendent of public in- 
struction shall prepare such rules and procedure 
and furnish such blanks for teachers and other 


under the provisions 
with unlawfully and 
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school officials as may be necessary for reporting 
each case of truancy or lack of attendance to the 
chief attendance officer referred to in this article. 
Such rules shall provide, among other things, 
for a notification in writing to the person re- 
sponsible for the nonattendance of any child, that 
the case is to be reported to the chief at- 
tendance officer of the county unless the law is 
immediately complied with. The county board of 
education in a county administrative unit and the 
board of trustees in a city administrative unit 
may employ special attendance officers to be paid 
from funds derived from fines, forfeitures and 
penalties, or other local funds, and said officers 
shall have full authority to prosecute for viola- 
tions of this article: Provided that in any unit 
where a special attendance officer is employed, 
the duties of chief attendance officer or truant 
officer as provided by law shall, in so far as they 
relate to such unit, be transferred from the county 
superintendent of public welfare to the special 
attendance officer of said unit. (1923, c. 136, s. 
349: 1939, c. 270; C. S. 5759.) 


Editor’s Note—The 1939 amendment changed the latter 
half of this section. 


§ 115-305. Violation of law; penalty.—Any par- 
ent, guardian, or other person violating the pro- 
visions of this article shall be guilty of a misde- 
meanor, and upon conviction shall be liable to a 
fine not less than five dollars nor more than twen- 
ty-five dollars, and upon failure or refusal to pay 
such fine, the said parent, guardian or other per- 
son shall be imprisoned not exceeding thirty days 
in hewcounty, ail n(1923, .c..136,.s.0350;C. 5; 
5760.) 


§ 115-306. Investigation and prosecution by 
county superintendent or attendance officer.—The 
county superintendent of public welfare or chief 
school attendance officer or truant officer provided 
for by law shall investigate and prosecute all vio- 
lators of the provisions of this article. The re- 
ports of unlawful absence required to be made by 
teachers and principals to the chief attendance 
officer shall, in his hands, in case of any prosecu- 
tion, constitute prima facie evidence of the viola- 
tion of this article and the burden of proof shall 
be upon the defendant to show the lawful attend. 
ance of the child or children upon an authorized 
SCHOOLS CLOD8 NC. 1386" Seeeols 1925". 226 .es7 23 
Gis 5761) 


Editor’s Note.—The last sentence to this section was added 
by Public Laws 1925. 


§ 115-307. Investigation as to indigency of child. 
—If affidavit shall be made by the parent of a child 
or by any other person that any child between the 
ages of seven and fourteen years is not able to 
attend school by reason of necessity to work or 
labor for the support of itself or the support of the 
family, then the attendance officer shall diligently 
inquire into the matter and bring it to the atten- 
tion of some court allowed by law to act as a ju- 
venile court, and said court shall proceed to find 
whether as a matter of fact such parents, or per- 
sons standing in loco parentis are unable to send 
said child to school for the term of compulsory at- 
tendance for the reasons given. If the court shall 
find, after careful investigation, that the parents 
have made or are making a bona fide effort to com- 
ply with the compulsory attendance act, and by 
reason of illness, lack of earning capacity, or any 
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other cause which the court may deem valid and 
sufficient, are unable to send said child to school, 
then the court shall find and state what help is 
needed for the family to enable the attendance law 
to be complied with. ‘The court shall transmit its 
findings to the county board of education of the 
county or, in city administrative units, to the board 
of trustees in which the case may arise. (1923, c. 
186, 8.8525, C.cd., 5762.) 


§ 115-308. Aid to indigent child—The county 
board of education shall in its discretion order aid 
to be given the family from the current ex- 
pense fund of the county school budget to an 
extent not to exceed ten dollars per month for 
such child during the continuance of the com- 
pulsory term; and shall at the same time require 
said officer to see that the money is used for the 
purpose for which it is appropriated and to report 
from time to time whether it shall be continued 
or withdrawn. And the county board of education 
is hereby authorized in making out the county 
budget to provide a sum to meet the provisions of 
this article. (1923, c. 136, s. 353; C. S. 5763.) 


Art. 48. Compulsory Attendance of Deaf and 
Blind Children. 


§ 115-309. Deaf and blind children to attend 
school; age limits; minimum attendance.—Every 
deaf and every blind child of sound mind in North 
Carolina who shall be qualified for admission into 
a state school for the deaf or the blind shall attend 
a school for the deaf or the blind for a term of 
nine months each year between the ages of seven 
and eighteen years. Parents, guardians, or cus- 
todians of every such blind or deaf child between 
the ages of seven and eighteen years shall send, 
or cause to be sent, such child to some school for 
the instruction of the blind or deaf as is herein pro- 
vided: Provided, that the board of directors of 
any school for the deaf or blind may exempt any 
such child from attendance at any session or 
during any year, and may discharge from their 
custody any such blind or deaf child whenever 
such discharge seems necessary or _ proper. 
Whenever a deaf or blind child shall reach the 
age of eighteen and is still unable to become self- 
supporting because of its defects, such a child 
shall continue in said school until it reaches the 
age of twenty-one, unless it becomes self-support- 


ing sooner. (1923, c. 136, s. 354; C. S. 5764.) 


§ 115-310. Parents, etc., failing to send deaf 
child to school guilty of misdemeanor; provisos.— 
The parents, guardians, or custodians of any deaf 
children between the ages of seven and eighteen 
years failing to send such deaf child or children to 
some school for instruction, as provided in this 
article, shall be guilty of a misdemeanor, and upon 
conviction shall be fined or imprisoned, at the 
discretion of the court, for each year said deat 
child is kept out of school, between the ages here- 
in provided: Provided, (1) that parents, guard- 
ians, or custodians may elect two years between 
the ages of seven and eighteen years that a deaf 
child or children may remain out of school, and 
(2) that this section shall not apply to or be en- 
forced against the parent, guardian, or custodian 
of any deaf child until such time as the superin- 
tendent of any school for the instruction of the 
deaf, by and with the approval of the executive 
committee of such institution, shall in his and 
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their discretion serve written notice on such parent, 
guardian, or custodian, directing that such child 
be sent to the institution whereof they have 
charge. '(1933, cAI36ssa3bbs CC. o4p100.) 


§ 115-311. Parents, etc., failing to send blind 
child to school, guilty of misdemeanor; provisos.— 
The parents, guardians, or custodians of any blind 
child or children between the ages of seven and 
eighteen years failing to send such child or chil- 
dren to some school for the instruction of the 
blind shall be guilty of a misdemeanor, and upon 
conviction shall be fined or imprisoned, at the 
discretion of the court, for each year that such 
child or children shall be kept out of school be- 
tween the ages specified: Provided, (1) that this 
section shall not be enforced against the parents, 
guardians, or custodians of any blind child until 
such time as the authorities of some school for 
the instruction of the blind shall serve written 
notice on such parents, guardians, or custodians. 
directing that such child be sent to the school 
whereof they have charge; and (2) that the au- 
thorities of the state school for the blind and the 
deaf shall not be compelled to retain in their cus- 
tody or under their instruction any incorrigible 
person or persons of confirmed immoral habits. 
(1923, c. 136, s. 356; C. S. 5766.) 


§ 115-312. County superintendent to report de- 
fective children.—It shall be the duty of the 
county superintendent to report through proper 
legal channels, the names and addresses of par- 
ents, guardians, or custodians of deaf, dumb, 
blind, and feeble-minded children to the princi- 
pal of the institution provided for each, and upon 
the failure of the county superintendent to make 
such reports, he shall be fined five dollars for 
each child of the class mentioned above not so 
reported, §(1928, °c.4186)'S.. 007 >. ©. . m1OTD) 


SUBCHAPTERG XV I> (RURAL VW RECREA- 
TION. 


Art. 44. School Extension Work. 


§ 115-313. Moving pictures for rural communi- 
ties; cost. — It shall be the duty of the state su- 
perintendent of public instruction to provide for 
a series of rural entertainments, varying in num- 
ber and cost and consisting of moving pictures 
selected for their entertaining and educational 
value, which entertainments may be given in the 
rural schoolhouses of the state as herein pro- 
vided. The cost of such entertainment shall be 
borne one-third by the state and two-thirds by 
the county board of education or the rural school 
community desiring said entertainment. (1917, 
¢.. 186,18s; 1, 23 C.. 5.5776, 


§ 115-314. State superintendent to supply in- 
formation and provide for entertainments; com- 
munity deposit.—It shall be the duty of the state 
superintendent of public instruction to inform the 
various county boards of education of the num- 
ber, character, and cost of the entertainments 
provided by him under the provisions of this ar- 
ticle; and upon application of any county board of 
education, agreeing to pay two-thirds of the cost 
of any such entertainments, it shall be the duty 
of the state superintendent of public instruction 
to provide for the giving of such entertainments 
in the rural schoolhouse or houses designated in 
the application. Any rural school community 
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shall be entitled to the benefits of this article by 
depositing with its county board of education 
two-thirds of the cost of entertainments desired, 
and in all cases it shall be the duty of the county 
board of. education receiving such deposits to 
make immediate application to the state superin- 
tendent of public instruction as herein provided. 
(19172 Cpt iS6 were eCa Sah Ta) 


§ 115-315. Health and agricultural authorities 
to codperate.—The state board of health and the 
commissioner of agriculture are hereby authorized 
and directed to coOperate with the state superin- 
tendent of public instruction in arranging for the 
entertainments provided for by this article, to the 
end that the entertainment may, if it is deemed 
advisable, include the subjects of public health 
and aprictitures: (1917 .¢, 0186. 6254 -0G Samo 7 so) 


SUBCHAPTER X VIE EAR 


Art. 45. Physical Examination of Pupils. 


§ 115-316. State board of health and state su- 
perintendent to make rules for physical examina- 
tion.—It shall be the duty of the state board of 
health and the state superintendent of public in- 
struction to prepare and distribute to the teachers 
in all public schools of the state instructions and 
rules and regulations for the physical examina- 


tion of pupils attending the public schools. 
(1919, «Cw 9255 Se Clie Ga eyed 199) 
§ 115-317, Teachers to make examinations; 


state covered every three years.—Upon receipt of 
such instructions, rules and regulations, it shall 
be the duty of every teacher in the public schools 
to make a physical examination of every child at- 
tending the school and enter on cards and official 
forms furnished by the state board of health 
a record of such examination. The examination 
shall be made at the time directed by the state 
board of health and the state superintendent of 
public instruction, but every child shall be exam- 
ined at least once every three years. The state 
board of health and the state superintendent of 
public instruction shall so arrange the work as to 
cover the entire state once every three years. 
(1919. Fe Oo) sees Cee 5750.) 


§ 115-318. Record cards transmitted to state 
board of health; punishment for failure.x—The 
teacher shall transmit the record cards and other 
blank forms made by him or her to the North 
Carolina state board of health, and if any teacher 
fails within sixty days, after receiving the afore- 
said forms and requests for examination and re- 
port, to make such examination and report as 
herein provided, the teacher shall be guilty of a 
misdemeanor and subject to a fine of not less than 
ten dollars nor more than fifty dollars or thirty 
days in prison. (1919, c. 192, s. 3; C. S. 5780(a).) 


§ 115-319. Disposition of records; reexamina- 
tion of pupils—The North Carolina state board of 
health shall have the records filed by the teacher 
carefully studied and classified, and shall notify 
the parent or guardian of every child whose card 
shows a serious physical defect to bring such child 
before an agent of the state board of health on 
some day designated by the state board of health 
between the hours of nine a. m. and five p. m. for 
the purpose of having said child thoroughly ex- 
amined; and if, upon receipt of such notice, any 
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parent or guardian shall fail or refuse to bring 
said child before the agent of the state board of 
health without good cause shown, he shall be 
guilty of a misdemeanor, and shall be fined 
not less than five dollars nor more than fifty 
dollars or imprisoned not more than thirty days: 
Provided, that the distance the child must be car- 
ried shall not exceed ten miles. 

No pupil or minor shall be compelled to sub- 
mit to medical examination or treatment whose 
parent or guardian objects to the same. Such ob- 
jection may be made by a written and signed 
statement delivered to the pupil’s teacher or to 
any person who might conduct such examination 
or treatment in the absence of such objection. 
(1919,. c.. 192, Ss. 45°C. ». 5780(b).) 


§ 115-320. Treatment of pupils, expenses.— 
Within thirty days after the completion of the ex- 
amination of the children by the agent of the state 
board of health and after written statement of the 
proper authority hereinafter designated, a sum 
not exceeding ten dollars per hundred children 
enrolled in the county or city shall be paid to the 
state board of health to be used exclusively for 
the purpose of treating school children for defects 
other than dental, the same to be paid by the 
county commissioners of the county, and in cities 
or towns having a separate school system, to be 
paid by the city manager, city council, city board 
of aldermen, or city commissioners. Any funds 
so paid and not needed in enforcing the provisions 
of this article shall be returned to the county or 
city from which it was received. (1919, c. 192, 


Sor CS. 5780(c)2) 


§ 115-321. Free dental treatment.—The state 
board of health shall provide free dental treat- 
ment for as many school children as _ possible 
cache year, (1919,ic. 102, 9s..14, c..192;\s8. 6;7C2.S. 
5780(d).) 


SUBCHAPTER, XVII STATE..BOARD OF 
EDUCATION TO LICENSE CERTAIN 
INSTITUTIONS. 


Art. 46. State Board of Education to Regulate 
Degrees. 


§ 115-322. Right to confer degrees restricted. 
—No educational institution hereafter created or 
established by any person, firm, or corporation in 
this state shall have power or authority to confer 
degrees upon any person except as herein pro- 
vided: © (1923,).c)126))'8.03583C: .S.05780(e)s) 


§ 115-323. Powers to grant license to confer de- 
grees.—The state board of education is authorized 
to issue its license to confer degrees in such form 
as it may prescribe to any educational institution 
hereafter established by any person, firm, or cor- 
poration in this state; but no educational institu- 
tion hereafter established in the state shall be em- 
powered to confer degrees unless it has income 
sufficient to maintain adequate faculty and equip- 
ment sufficient to provide adequate means of in- 
struction in the arts and sciences, and unless its 
baccalaureate degree is conferred only upon 
students who have completed a four-year college 


course, preceded by the usual four-year high 
school course, or their equivalent. (1923, c. 136, 
s. 359; C. S. 5780(f).) 
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§ 115-324. Inspection of institutions; revoca- 
tion of license.—All institutions licensed under 
this article shall file such information with the 
state superintendent of public instruction as the 
state board of education may direct, and it shall 
have full authority to send an expert to visit any 
institution applying for a license to confer de- 
grees under this article. And if any one of them 
shall fail to keep up the required standard the 
state board of education shall revoke the license 
to confer degrees, subject to a right of review of 
this decision by a judge of the superior court 
upon action instituted by the educational institu- 
tion whose license had been revoked. - (1923, c. 
136, s. 360; C. S. 5780(g).) 


SUBCHAPTER XIX. COMMERCIAL 
EDUCATION. 


Art. 47. Licensing of Commercial Schools. 


§ 115-325. Commercial college or business 
school defined.—A commercial college or business 
school shall be defined as follows: Any person, 
partnership, association of persons, or any cor- 
poration, or operators of correspondence schools, 
within the state of North Carolina, which teaches, 
publicly, for compensation, any or all the branches 
ut accounting, bookkeeping, stenotype, stenog~ 
raphy, typing, telegraphy, and other commercial 
subjects which are usually taught in commercial 
colleges or business schools: Provided, how- 
ever, that any person or individual who under- 
takes to give instruction in the above subjects to 
five or less students shall not be construed as the 
operator of a commercial college or business 
schools (1935, c. 205, Ss1* 1937, c. 184.) 


Editor’s Note.—The 1937 amendment inserted the words 
“person” and “or operators of correspondence schools 
within the state of North Carolina,’? and added the proviso 
to this section. 


§ 115-326. Securing permit before operating. 
—Any person, partnership, association of persons, 
or any corporation, or operators of correspond- 
ence schools, within the state of North Carolina, 
desiring to open a commercial college or to estab- 
lish a branch college or school in this state for 
the purpose of teaching bookkeeping, stenog- 
raphy, stenotype, typing, telegraphy, and other 
courses which are usually taught in commercial 
colleges, before commencing business, must se- 
cure a permit from the state board of education 
of the state of North Carolina authorizing such 
person, partnership, association of persons or cor- 
poration to open and conduct such commercial 
college or branch college or school. (1935, c. 255, 
Ss 2: 1937, c. 184; 1943, & 721, s. 6.) 

Editor’s Note—The 1937 amendment made this 


applicable to cperators of correspondence schools. 
The 1943 amendment substituted ‘‘state board of educa- 


section 


tion” for ‘‘state board of commercial education.” 
§ 115-327: Repealed by Session Laws 1943, c. 
Gels San Oe 


§ 115-328. Application for permit; investiga- 
tion; fees——Application for such permit to open 
and conduct a business or correspondence ‘school 
shall state specifically the name of such person, 
partnership or corporation, and said application 
shall be filed with the state board of education at 
Raleigh. If, after due investigation on the part 
of said board, it is shown to the satisfaction of 
said board that said applicant is professionally 
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qualified to conduct said schoo! and possesses 
good moral character for fair and honest dealings, 
then said board shall approve said application and 
issue permit to said applicant. Before such permit 
shall be issued, the applicant shall pay to the 
state board of education a fee of ten ($10) dollars 
as a minimum, and twenty-five ($25) dollars as a 
maximum, the amount needed being left to the 
discretion of the board of education, which fee 
shall be paid annually on the first day of July to 
the said board so long as said school shall continue 
to operate. Said fees shall be used for office and 
traveling expenses by said board or its author- 
ized representatives for investigating applications 
for conducting commercial schools and also com- 
plaints against such schools, and the secretary of 
the board shall keep an account of all moneys 
received and disbursed which account shall be 
open at all times to inspection by all persons op- 
erating commercial schools and licensed by said 
board:s (1935, cw255,s8. 331938 7;0c0184; 1943, fe, 721, 
S746.) 


Editor’s Note.—The 1937 amendment changed the first two 
sentences. 


The 1943 amendment substituted ‘‘state board of educa- 
tion” for ‘‘state board of commercial education.’’ 


§ 115-329. Execution of bond required; filing 
and recording. Before the state board of 
education shall issue such permit, the person, 
partnership, association of persons, or corporation 
shall execute a bond in the sum of one thousand 
($1,000) dollars, signed by a solvent guaranty 
company authorized to do business in the state 
of North Carolina, or by two solvent sureties, 
payable to the clerk of the superior court of the 
county in which such college, branch college, or 
school will be located and conduct its business, 
conditioned that the principal in said bond will 
‘carry out and comply with each and all contracts, 
made and entered into by said college or branch 
college or school, acting by and through its officers 
and agents, with any student who desires to en- 
ter such college and to take any course in com- 
mercial training, and will pay back to such stu- 
dent all amounts collected for tuition and fees in 
case of failure on the part of the parties obtaining 
a permit from the state board of education 
to open and conduct a commercial college, or 
branch college or school, to comply with its con- 
tracts to give the instructions contracted for, and 
for the full period evidenced by such contract. 
Such bond shall be filed with the clerk of. superior 
court of the county in which the college or branch 
or school executing the bond is located, and re- 
corded by such clerk in a book provided for that 
purpose. 

The requirement herein specified for giving the 
aforesaid bond of one thousand dollars ($1,000.00) 
shall apply to all commercial colleges, business 
schools and correspondence schools and branches 
thereof operating in North Carolina, and the said 
state board of education shall not issue any 
permit or license to any person, firm, or corpora- 
tion to operate any of the aforesaid schools until 
said bond has been given and notice of the ap- 
proval of same by the clerk of superior court has 
been filed with said board of education. Operat- 
ors’ bonds of one thousand dollars ($1,000.00) 
each shall be required for each branch of such 
commercial colleges, business schools, or corre- 
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spondence schools operated within the state by 


any person, partnership, or corporation. (1935, 
CA 25598, 451987 Gow 184 1943 seuret es 1b.) 
Editor’s Note. — Prior to the 1937 amendment, which 


added the second paragraph, bond of guaranty company was 
required. 

The 1943 amendment substituted “state board of educa- 
tion’? for “board of commercial education.” 


§ 115-330. Right of action upon bond in event 
of breach; revocation of permit; board generally 
to supervise schools.—In any and all cases where 
the party receiving the permit from the state 
board of education fails to comply with any 
contract made and entered into with any student, 
or with the parents or guardian of said student, 
then said student, parent or guardian entering 
into the contract shall have a cause of action 
against the sureties on the bond as herein pro- 
vided for the full amount of the payments made 
to such person, with six (6) per cent interest 
from the date of payment of said amount. For 
a proven violation of its contracts with its stu- 
dents, the state board of education is au- 
thorized to revoke the license issued to the offend- 
ing school. Through periodic reports required of 
licensed commercial schools and by inspections 
made by members of the state board of education 
or its authorized representatives, the board of 
education shall have general supervision over 
commercial schools of the State, the object of 
said supervision being to protect the public wel- 
fare by having the licensed commercial schools 
to maintain proper school quarters, equipment 
and teaching forces and of having the school 
carry out its advertised promises and its contracts 
made with its students and patrons. (1935, c. 255, 
s. 5; 1943, c. 721, s. 6.) 

Editor’s Note.—The 1943 amendment substituted ‘‘state 
board of education’? for “board of commercial education.” 


Cited in Moore v. Board of Education, 212 N. C. 499, 193 
Se Bi 732 


§ 115-331. Operating school without permit 
made misdemeanor. — Any person, or each mem- 
ber of any partnership, or each member of any 
association of persons, or each officer of any corpo- 
ration who opens and conducts a commercial col- 
lege or branch college or school without first hav- 
ing obtained the permit required in § 115-326, and 
without first having executed the bond required 
in § 115-329, shall be guilty of misdemeanor and 
punishable by a fine of not less than one hundred 
($100.00) dollars, nor more than five hundred 
($500.00) dollars, and each day said college con- 
tinues to be open and operated shall constitute a 
separate offense. (1935, c. 255, s. 6.) 


§ 115-332. Institutions exempted.— The pro- 
vision of this article shall not apply to any estab- 
lished university, professional, or liberal arts col- 
lege, regular high school or any state institution 
which has heretofore adopted or which may here- 
after adopt one or more commercial courses, pro- 
vided the tuition fees and charges, if any, made by 
such university, college, high school or state insti- 
tution shall be collected by their regular officers 
in accordance with the rules and regulations pre- 
scribed by the board of trustees or governing 
body of such university, college, or high school; 
but the provisions of this article shall apply to all 
commercial colleges, business schools and cor- 


respondence schools operated within the state of © 
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North Carolina as commercial institutions. (1935, 
GHSHoOMS ee AIe TY, Gell84,) 


Editor’s Note.—Prior to the 1937 amendment established 
commercial colleges having one or more commercial courses 
were also exempted. 


§ 115-338. Application of article to non-resi- 
dents, etc——All persons, partnerships, associations 
of persons, which are non-residents of North 
Carolina, or corporations organized and chartered 
under the laws of any other state, must comply 
with the provisions of this article before such can 
open and conduct a commercial college or branch 
college, or school in the State of North Carolina. 
(1035 micro Ore SeuGe) 


§ 115-334. Solicitors.— All persons soliciting 
students within the state of North Carolina for 
commercial colleges, business schools or corre- 
spondence schools located within or without the 
state of North Carolina, shall be required to se- 
cure on July first of each year an annual license 
from the state board of education, such 
license to cost two dollars ($2.00). When ap- 
plication is made for such license by a solicitor 
he shall submit to said board for its approval a 
copy of the contract offered prospective students 
and used by his said school, together with advertis- 
ing material and other representations made by 
said school to its students or prospective students. 
When a license is issued to such solicitor he shall 
receive a license card permitting him to solicit 
students for his school, but such license shall be 
issued only on an annual basis expiring June 
thirtieth of each year and must be renewed to en- 
title such solicitor to solicit students thereafter. 
Every commercial college, business school, or 
correspondence school employing such solicitors 
shall be responsible for the acts, representations 
and contracts made by its-solicitors. Any person 
soliciting students for any such schools without 
first having secured a license from the state board 
of education shall be guilty of a misdemeanor and 
be punishable by a fine of fifty dollars ($50.00) or 
thirty days imprisonment, or both, at the discre- 
tion of the court. (1937, c. 184; 1943, c. 721, s. 6.) 


Editor’s Note—The 1943 amendment substituted ‘“‘state 
board of education” for “board of commercial education.’’ 


SUBCHAPTER XX. OBSERVANCE OF 
SPECIAL: DAYS. 


Art. 48. Special Days to Be Observed in Public 
Schools. 


§ 115-335. North Carolina Day.—The twelfth 
day of October in each and every year, to be called 
“North Carolina Day,’ may be devoted, by ap- 
propriate exercises in the public schools of the 
state, to the consideration of some topic or topics 
of our state history, to be selected by the superin- 
tendent of public instruction: Provided, that if the 
said day shall fall on Saturday or Sunday, then 
the celebration shall occur on the Monday next 
following: Provided, further, that if the said day 
shall fall at a time when any such schools may 
not be in session, the celebration may be held 
within one month from the beginning of the term, 
unless the superintendent of public instruction 
shall designate some other time. (1923, c. 136, 
S307; C. 5. 5780(n).) 


§ 115-336. Temperance or Law and Order Day. 
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—There shall be one day in each scholastic year 
of the public and high schools of the state of 
North Carolina, to be known as Temperance or 
Law and Order Day, and the fourth Friday in 
January in each year, or some other day to be set 
by the superintendent of public instruction to suit 
local conditions, is hereby designated as ‘Temper- 
ance or Law and Order Day. ‘This day shall be 
observed as such in each public and high school 
of the state, or if preferred, in each subdivision 
thereof. The state superintendent of public in- 
struction shall have prepared and furnished in due 
time to every teacher of said public and high 
school for the state a suitable program to be used 
on said Temperance or Law and Order Day. 

The state superintendent of public instruction may 
have prepared and furnished to the teachers in the 
public and high schools placards printed in large 
type which shall set forth in attractive style sta- 
tistics, epigrams, mottoes and up-to-date scientific 
truths showing the evils of intemperance and law- 
lessness. 

When placards are distributed it shall be the 
duty of every teacher in the state, paid entirely or 
in part out of the public funds, to keep posted in 
a conspicuous place in the schoolroom occupied 
bv said teacher one of said placards. (1923, c. 
136, s. 368; C. S. 5780(o).) 


§ 115-337. Arbor Day.—Friday following the 
fifteenth day of March of each year shall be 
known as Arbor Day, to be appropriately observed 
by the public schools of the state. The super- 
intendent of public instruction shall issue each 
year a program for its observance by the school 
children of the state in order that they may be 
taught to appreciate the true value of trees and 
forests to their State. The superintendent of 
public instruction is authorized to provide a suit- 
able program and plan of instruction to county 
school officials under his charge for the appro- 
priate observance of this day. (1923, c. 136, s. 
369°71927,.¢c. 78; C. Sa 5%80(@ ).) 


§ 115-338. Other Days.—The superintendent of 
public instruction is hereby authorized to provide 
suitable material for. the proper observance in 
schools. of the birthdays of Washington, Lee, 
Jackson, of Armistice Day, Memorial Day, and 
such other days as may be deemed of educational 
and patriotic value not only to the children but 
to the citizens of the state. All literature neces- 
sary for the proper observance of the days speci- 
fied in this article shall be prepared by the super- 
intendent of public instruction and printed at the 
expense of the state. (1923, c. 136, s. 370; C. S. 
5780(q).) 


Cross Reference.—As to observance of 
the public schools, see § 147-18. 


“Indian Day” in 


§ 115-339. Combined programs. — The state su- 
perintendent of public instruction may fix a later 
or an earlier date for the observance of any spe- 
cial day the observance of which is required for 
a specific date if it shall appear to him to be more 
convenient; and he may combine the programs 
required to be issued in the foregoing sections so 
as to require the observance of any two or more 
of the special days at the same time. (1923, c. 
186.082 871;; CaS. B780(r)) 
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SUBCHAPTER XXI. COMPENSATION TO 
CHILDREN INJURED IN SCHOOL 
BUSSES. 


Art. 49. Certain Injuries to School Children 
Compensable. 


§ 115-340. State board of education authorized 
to pay claims.—The state board of education of 
North Carolina is hereby authorized and directed 
to set up in its budget for the operation of the pub- 
lic schools of the State a sum of money which it 
deems sufficient to pay the claims hereinafter 
authorized and provided for. (1935, c. 245, s. 1; 
1943, c. 721, s. 7.) 

Editor’s Note.—The 1943 amendment substituted 
board of education’ for “state school commission.” 

§ 115-341. Payment of medical or funeral ex- 
penses to parents or custodians of children.—The 
state board of education is hereby authorized and 
directed to pay out of said sum provided for this 
purpose to the parent, guardian, executor, or ad- 
ministrator of any school child, who may be in- 
jured and/or whose death results from injuries 
received while such child is riding on a school 
bus to and from the public schools of the State, 
medical, surgical, hospital, and funeral expenses 
incurred on account of such injuries and/or death 
of such child in an amount not to exceed the sum 
of six hundred and no one-hundredths dollars 


“state 


($600:00).\-. (1935), 6)1245,7$..2331943, <c. (721,55. 17.).., 
Local Modification.—Surry: 1935, c. 458. 
Editor’s Note.—The 1943 amendment substituted “state 


board of education’ for ‘“‘state school commission.” 


§ 115-342. Claim must be filed within one 
year.—The right to compensation as authorized 
under § 115-341 shall be forever barred, unless a 
claim be filed with the state board of education 
within one year after the accident, and if death 
results from the accident, unless a claim be filed 
with the said board within one year thereafter. 
(19855 Ce 245. oma OAS Cry oleesaiie) 

Editor’s Note.—The 1943 amendment substituted 
board of education’ for “state school commission.” 

§ 115-343. Approval of claims by state board of 
education final—vThe state board of education is 
hereby authorized and empowered, under rules 
and regulations to be promulgated by said state 
board of education to approve any claim author- 
ized by this subchapter, and when such claim is 
so approved, such action shall be final; any pay- 
ment made by the state board of education for 
hospital and medical treatment shall be deducted 
from the benefits provided in § 115-341, and said 
board is hereby authorized to pay medical and 
hospital and funeral bills provided for in this sub- 
chapter, not to exceed, however, the benefits here- 
in provided for. (1935, c. 245, s. 4; 1948, c. 721, 
Sots) 

Editor’s Note.—The 1943 amendment substituted 
board of education’? for “state school commission.” 


“state 


“state 


§ 115-344. Claims paid without regard to neg- 
ligence of driver; amounts paid out declared lien 
upon civil recoveries for child.—The claims au- 
thorized in § 115-341 shall be paid by the said 
state board of education, regardless of whether 
or not the injury received by said school child 
shall have been due to the negligence of the driver 
of the said school bus: Provided that whenever 
there is recovery on account of said accident by 
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the father, mother, guardian, or administrator of 
such child, against any person, firm, or corpora- 
tion, the amount expended by the state board of 
education hereunder shall constitute a paramount 
lien on any judgment recovered by said parent, 
guardian, or administrator, and shall be discharged 
before any money is paid to said parent, guardian, 
or administrator, on account of said judgment. 
(1935, c. 245, s. 5; 1943, c. 721, s. 7.) 

Editor’s Note.—T'he 1943 amendment substituted 
board of education” for ‘“‘state school commission.” 


“state 


§ 115-345. Disease and injuries incurred while 
not riding on bus not compensable.—Nothing in 
this subchapter shall be construed to mean that 
the State shall be liable for sickness, disease, and 
for personal injuries sustained while not actually 
riding on the bus to and from the school, and for 
personal injuries received otherwise than by rea- 
son of the operation of such bus. (1935, c. 
245, s. 6.) 


§ 115-346. Application to terms additional to 
nine months term.—The provisions of this sub- 
chapter shall be applicable to any school child, 
who may be injured and/or whose death results 
from injuries received while such child is riding 
on a school bus to and from the public schools 
of the state during any term of public school addi- 
tional to the regular school term paid for by the 
state: Provided, that nothing herein contained 
shall be construed as imposing any obligation up- 
on the state board of education to provide funds 
for this purpose. The tax levying authorities of 
any school district which provides a supplement 
for the maintenance of an additional school term 
are hereby authorized and directed to set up in 
their respective budgets a sum of money which is 
deemed sufficient to pay the claims authorized by 
this subchapter, and to pay out of such sum the 
expenses authorized to be paid in accordance with 
the provisions of this subchapter. No person, firm, 
or corporation making voluntary contributions for 
an extended term shall be liable on account of any 
accident or injury. (1939, c. 267; 1943, c. 255) 
1948, c. 721, s. 7.) 

Editcr’s Note.—Formerly, the words ‘the ninth month, 
or’ appeared between the word ‘during’ and the word 
“any, and the words “eight months’? appeared between 
the word “regular’’ and the word ‘‘school’”’ in the first sen- 
tence. ‘The words ‘‘a ninth month or’ appeared between 
the word “of”? and the word “additional”? in the second sen- 
tence. ‘These words were omitted and the words “‘paid for 
by the state’? were inserted just before the proviso to re- 
flect the first 1943 amendment as authorized by Session 
Laws 1943, c. 15, s. 3. The second 1943 amendment substi- 


tuted ‘‘state board of education’? for ‘‘state school com- 
mission.”’ 


SUBCHAPTER XXII. SCHOOL LAW 
OF 1939. 


Art. 50. The School Machinery Act. 


§ 115-347. Purpose of the law.—The purpose 
of this subchapter is to provide for the adminis- 
tration and operation of a uniform system of pub- 
lic schools of the state for the term of nine 
months without the levy of an ad valorem tax 
therefor, and it is the purpose of this general as- 
sembiy to change the policy heretofore followed 
by previous general assemblies of re-enacting bi- 
ennially the School Machinery Act, and this sub- 
chapter shall remain in force until repealed or 
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amended by subsequent acts of the general as- 
sembly. (1939, c. 358, s. 1(a); 19438, c. 255, s. 2.) 

Local Modification.—Hyde, Ocracoke Island: 1937, c. 303. 

Editor’s Note.—The 1943 amendment substituted ‘“‘nine”’ 
for “eight”? in line four. 

The following cases were decided under similar or identi- 
cal provisions of the former law. 

The purpose of this act is to promote efficiency in the 
organization and economy in the administration of the pub- 
lic schools, and to provide for the operation of a uniform 
system of schools for the entire state. This signifies that 
the state has adopted a policy of supporting its public 
schools and has consequently in part modified and in part 
abolished the former system. Evans v. Mecklenburg County, 
2OSe New Cre 560; 5630172) Sy yy 323. 

Other Statutes Are Subordinate to Act.—This act indi- 
cates a legislative intent to annul or to subordinate to the 
new law all statutes relating to the public schools which 
were in effect at the time of its enactment and to establish 
a uniform system under which all the public schools of the 
state shall be conducted. Evans v. Mecklenburg County, 
BOs INN e500) 5606 172) (Sie bys oe38 

The authority of a county to issue without a vote bonds 
for sanitary improvements of its schoolhouses necessary to 
maintain the constitutional school term is not affected by 
the school law. See §§ 153-77, 115-92. Taylor v. Board of 
Education, 206 N. C. 263, 173 S. E. 608. 

Abolition of Special School Districts.—For cases constru- 
ing former statute abolishing special school districts, see 
Board of Education v. Burgin, 206 N. C. 421, 174 S. E. 286 
(use of unexpended fund by new district); Hickory v. Ca- 
tawba County, 206 N. C. 165, 173 S. E. 56, holding that stat- 
ute did not alter the policy that under the provisions of § 
115-158 a county may include in its debt service fund in its 
budget the indebtedness lawfully incurred by any of its 
school districts. 

Special Statute Not Repealed.—Chapter 279, Public-Local 
Laws of 1937, providing for the establishment of special tax 
school districts in Buncombe county, was not repealed by 
implication by the School Machinery Act of 1937, since the 
special statute prevailed as an exception to the general 
statute. Fletcher v. Collins, 218 N. C. 1,9 S. E. (2d) 606. 

Cited in Mears v. Board of Education, 214 N. C. 89, 197 
Shel Spe AY 


§ 115-348. Appropriation. — The appropriation 
made under Title nine “(IX-1)-Support of. Eight 
Months’ Term Public Schools,” of “an act to 
make appropriations for the maintenance of the 
state’s departments, bureaus, institutions, and 
agencies, and for other purposes,’ and such funds 
as may be made available by acts of the Congress 
of the United States for public schools, and such 
other funds as may be made available from all 
other sources for the support of the eight months’ 
term public schools, for the year ending June thir- 
tieth, one thousand nine hundred forty, and annu- 
ally thereafter, shall be apportioned for the op- 
eration of an nine months school term as here- 
inafter provided. (1939, c. 358, s. 1(b); 1943, c. 
DOS. 2s) 


Editor’s Note.—The 1943 amendment 
for “eight”? in the next to last line. 


§ 115-349: Repealed by Session Laws 1943, c. 
ote S a. 


§ 115-350. Administration of funds for nine 
months’ term; executive committee.—In addition 
to the duties and powers vested in the state board 
of education as set out in § 115-349, together with 
such powers as may be conferred by law, it shall 
be the duty of the said board in accordance 
with the provisions of this subchapter, to admin- 
ister funds for the operation of the schools of 
the state for one hundred eighty days on standards 
to be determined by said board and _ within 
the total funds set out in § 115-348. The state 
board of education may designate from its mem- 
bership an executive committee, which executive 
committee shall perform such duties as may be 


substituted ‘‘nine’’ 
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prescribed by the state board of education. The 
secretary shall keep a record of the proceedings of 
any meetings of the executive committee in the 
same manner as proceedings of the full board are 
kept and recorded. ‘The comptroller appointed’ 
by the state board of education shall approve such, 
employees as work under his direction in the ad-. 
ministration of the fiscal affairs of the state board: 
Oleducation. (1939) c.9358, Ss. 3; 1943) c) 255, 1s. 2e 
1OASIMCH SI ss. Aas) 

Editor’s Note.—The first 1943 amendment substituted in 
the first sentence the words “one hundred eighty” for the 
words “one hundred sixty.’’ Section 7 of the second 1943 
amendment substituted ‘‘state board of education’ for 


“state school commission,’ and section 8 rewrote the last 
three sentences. 


§ 115-351. Length of school term; school 
month defined; payment of salaries—vThe mini- 
mum six months’ school term required by article 
IX of the Constitution is hereby extended to em- 
brace a total of one hundred and eighty days of 
school in order that there shall be operated in 
every county and district in the state, which shali 
request the same, a uniform term of nine months: 
Provided, that the state board of education or the 
governing body of any administrative unit, with 
the approval of the state board of education, may 
suspend the operation of any school or schools in 
such units, not to exceed a period of sixty days of 
said term of one hundred and eighty days, when in 
the sound judgment of the state board of educa- 
tion or the governing body of any administrative 
unit, with the approval of the state board of edu- 
cation, the low average of daily attendance in any 
school justified such suspension, or when the state 
board of education or the governing body of any 
administrative unit, with the approval of the state 
board of education, shall find that the needs of 
agriculture, or any other condition, may make 
such suspension necessary within such wnit or 
any district thereof: Provided, that all schools 
served by the same school bus or busses shall have 
the same opening date. 

Provided that for the one thousand nine hun- 
dred and forty-three—one thousand nine hundred 
and forty-four and one thousand nine hundred and 
forty-four—one thousand nine hundred and forty- 
five school terms the one hundred and eighty days 
(180) may be reduced to one hundred and seventy 
days (170) by the governor as director of the 
budget if in his opinion the revenues decrease to 
such an extent that such action would be justified. 

A school month shall consist of twenty teaching 
days. Schools shall not be taught on Saturdays 
unless the needs of agriculture, or other condi- 
tions, in the unit or district make it desirable 
that schools be taught on such days. In order 
that the total term of one hundred and eighty 
days might be completed in a shorter time than 
nine calendar months, when the needs of agri- 
culture require it, the governing body of any ad- 
ministrative unit may require that schools shall 
be taught on legal holidays, except Sundays, but 
nothing herein contained shall prevent the inclu- 
sion of teaching on any legal holiday in a school 
month in accordance with the custom and practice 
of any such district, or as may be otherwise or- 
dered by the governing body of such administra- 
tive unit. 

Salary warrants for the payment of all state 
teachers, principals, and others employed for the 
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school term shall be issued each month to such 
persons as are entitled to same. The salaries of 
superintendents and others employed on an annual 
basis shall be paid per calendar month: Provided, 
that teachers may be paid in twelve equal monthly 
installments in such administrative units as shall 
request the same of the state board of education 
on or before October first of each school year. 
Before such request shall be filed, it shall be ap- 
proved by the governing board, the superinten- 
dent, and a majority of the teachers in said admin- 
istrative unit. The payment of the annual salary 
in twelve installments instead of nine shall not in- 
crease or decrease said annual salary nor in any 
other way alter the contract made between the 
teacher and the said administrative unit; nor shall 
such payment apply to any teacher who is em- 
ployed for a period less than nine months. 

Full authority is hereby given to the State 
Board of Education during any period of emerg- 
ency to order general and, if necessary, extended 
recess or adjournment of the public schools in any 
section of the state where the planting or harvest- 
ing of crops or any other emergency conditions 
make such action necessary. (1939, c. 358, s. 4; 
1043 5G DDS ale) 

Local Modification.— Watauga: 

Cross References.—For definition of school day, see § 
115-12. As to power of local school authorities to deter- 
mine the length of a school day, see § 115-58. 

Editor’s Note.—The 1943 amendment substituted “state 
board of education” for ‘“‘state school commission,” in- 
creased the school term from eight to nine months and re- 
wrote the section generally. ; 

§ 115-352. School organization.—All schoo! dis- 
tricts, special tax, special charter, or otherwise, 
as constituted on May 15, 1933, are hereby de- 
clared non-existent as of that date; and it shall be 
unlawful for any taxes to be levied in said dis- 
trict for school operating purposes except as pro- 
vided in this article. The state board of educa- 
tion, in making provision for the operation of the 
schools, shall classify each county as an adminis- 
trative unit, and shall, with the advice of the 
county boards of education, make a careful study 
of the district organization as the same was con- 
stituted under the authority of § 4 of chapter 562 
of the Public Laws of 1933, and as modified by 
subsequent school machinery act. The state board 
of education may modify such district organiza- 
tion when it is deemed necessary for the economi- 
cal administration and operation of the state 
school system, and it shall determine whether there 
shall be operated in such district an elementary or 
a union school. Provisions shall not be made for 
a high school with an average daily attendance of 
less than sixty pupils, nor an elementary schoo! 
with an average daily attendance of less than 
twenty-five pupils, unless a careful survey by the 
state superintendent of public instruction and the 
state board of education reveals that geographic or 
other conditions make it impracticable to provide 
for them otherwise. Funds shall not be made 
available for such schools until the said survey has 
been completed and such schools have been set up 
by the said board. 

It shall be within the discretion of the state 
board of education, wherever it shall appear to be 
more economical for the efficient operation of the 
schools, to transfer children living in one admin- 
istrative unit or district to another administra- 
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tive unit or district for the full term of such school 
without the payment of tuition: Provided, that 
sufficient space is available in the buildings of such 
unit or district to which the said children are 
transferred: Provided further, the provision as to 
the nonpayment of tuition shall not apply to chil- 
cren who have not been transferred as set out in 
this section. 

City administrative units as now constituted 
shall be dealt with by the state school authori- 
ties in all matters of school administration in the , 
same way and manner as are county adminis- 
trative units: Provided, that in all city admin- 
istrative units as now constituted the trustees of 
the said special charter districts, included in said 
city administrative unit, and their duly elected 
successors, shall be retained as the governing body 
of such district; and the title to all property of 
the said special charter district shall remain with 
such trustees, or their duly chosen successors; 
and the title to all school property hereafter ac- 
quired or constructed within the said city admin- 
istrative unit, shall be taken and held in the name 
of the trustees of said city administrative unit; 
and the county board of commissioners of any 
county shall provide funds for the erection or re- 
pair of necessary school buildings on property, 
the title to which is held by the board of trustees 
as aforesaid, and the provisions of § 115-88, 
to the extent in conflict herewith, is hereby re- 
pealed: Provided, that nothing in this subchap- 
ter shall prevent city administrative units, as now 
established, from consolidating with the county 
administrative unit in which such city administra- 
tive unit is located, upon petition of the trustees 
of the said city administrative unit and the ap- 
proval of the county board of education and the 
county board of commissioners in said county: 
Provided, further, that nothing in this subchapter 
shall affect the right of any special charter dis- 
trict, or special tax district which now exists for 
the purpose of retiring debt service, to have the 
indebtedness of such district taken over by the 
county as provided by existing law, and nothing 
herein shall be construed to restrict the county 
board of education and/or the board of county 
commissioners in causing such indebtedness to be 
assumed by the county as provided by existing 
law. 

The board of trustees for any special charter 
district in any city administrative unit shall be 
appointed as now provided by law. If no provi- 
sion is now made by law for the filling of va- 
cancies in the membership of such board of trus- 
tees, such vacancy may be filled by the governing 
body of the city or town embraced by said admin- 
istrative unit. 

In all cases where title to property has been 
vested in the trustees of a special charter dis- 
trict which has been abolished and has not been 
reorganized, title to such property shall be vested 
in the county board of education of the county 
embracing such special charter district. (1939, c. 
358, s. 5; 1943, c. 721, s. 8.) 

Cress Reference.—As to tuition of children in certain tax 
districts, see § 115-214. 

Editor’s Note.—The 1943 amendment substituted 
beard of education” for “state school commission.” 

Assumption of Payment as County-Wide Obligation.— 
Where bonds to provide funds for buildings and equipment 


have been voted by special school districts and by a city 
constituting a special charter district which has since be- 


“state 
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come a part of the general county schools, the county 
may assume the payment of such bonds as a county-wide 
obligation, and it is not necessary that payment therefor 
be made from taxes levied only in such special districts. 
Reeves v. Board of Education, 204 N. C. 74,167 S. E. 454. 
Since under § 115-83 it is the duty of the county com- 
missioners of each county to provide for the construction 
and equipment of schools in each district necessary to the 
maintenance of the constitutional school term, where some 
of the school districts of the county provide the necessary 
buildings and equipment upon failure of the county to do 
so, by issuing school bonds or otherwise, the county may 
assume such indebtedness upon the request of its board 
of education. Marshburn v. Brown, 210 N. C. 331, 186 S. 
E. 265. 

Applied in Mebane Graded School Dist. v. Alamance 
County, 211 N. C. 213, 189 S. E. 873. See East Spencer v. 
Rowan County, 212 N. C. 425, 193 S. E. 837. 


§ 115-353. Administrative officers. — The ad- 
ministrative officer in each of the units now des- 
ignated shall be a county superintendent of 
schools for a county administrative unit and a 
city superintendent of schools for a city admin- 
istrative unit. 


The salaries of county superintendents and city 
superintendents shall be in accordance with a state 
standard salary schedule to be fixed and deter- 
mined by the state board of education as provided 
for in § 115-359; and such salary schedule for su- 
perintendents shall be determined on the same 
basis for both county and city superintendents 
and shall take into consideration the amount 
of work inherent to the office of both county and 
city superintendents; and such schedule shall be 
published in the same way and manner as the 
schedules for teachers’ and principals’ salaries are 
now published: Provided, that it shall be lawful for 
the county superintendent of schools in any 
county, with the approval of the state superinten- 
dent of public instruction, to serve as principal of 
a high school of said county; and the sum of not 
exceeding three hundred dollars ($300.00), to be 
paid from state instructional service funds, may 
be added to his salary and shall be included in the 
budget approved by the state board of education: 
Provided, further, that a county superintendent 
may also be elected and serve as a city superinten- 
dent in any city administrative unit in the county 
which he serves as county superintendent: Pro- 
vided, further, that a county superintendent may 
serve as welfare officer and have such additional 
compensation as may be allowed by the county 
commissioners of such county,to be paid from 
county funds, subject to the approval of-the state 
board of education. 


At a meeting to be held the first Monday in 
April, one thousand nine hundred thirty-nine, or 
as soon thereafter as practicable,‘ and biennially 
thereafter during the month of April, the various 
county boards of education shall meet and elect 
a county superintendent of schools, subject to 
the approval of the state superintendent of pub- 
lic instruction and the state board of education, 
who shall take office July first and shall serve for 
a period of two years, or until his successor is 
elected and qualified. The county board of educa- 
tion shall give public notice of the date of the 
election in a paper published or circulating in the 
county and shall post a notice of the same at the 
courthouse door at least fifteen days before the 
date of the election. A _ certification to the 
county board of education by the state superin- 
tendent of public instruction showing that the 
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person proposed for the office of county superin- 
tendent of schools is a graduate of a four year 
standard college, or at the present time holds a 
superintendent’s certificate, and has had three 
years’ experience in school work in the past ten 
years, together with a doctor’s certificate show- 
ing the person to be free from any contagious 
disease, shall make any citizen of the state eligi- 
ble for this office. Immediately after the election, 
the chairman of the cotinty board of education 
shall report the name and address of the person 
elected to the state superintendent of public in- 
struction. 

In all city administrative units, the superintend- 
ent of schools shall be elected by the board of 
trustees, or other school governing agency of such 
unit, to serve for a period of two years; and the 
qualifications, approval, and date of election shall 
be the same as for county superintendents. The 
city superintendent is hereby ex officio secretary 
to the governing body of said city administrative 
unit. 

At its first regular meeting in April or as soon 
thereafter as practicable, the board of trustees, 
or other governing board of a city administra- 
tive unit, shall elect principals, teachers, and other 
necessary employees of the schools within said 
unit on the recommendation of the city superin- 
tendenty (102s, Ca 180, Ss 497" L089, Cc, 358,08, Os 
UCL ey pally ie TIC AS GY 

Cross Reference.—As to county superintendents in gen- 
eral, see §§ 115-102 et seq. 

Editor’s Note.—The 1943 amendment substituted 
board of education’ for ‘‘state school commission.” 

Constitutional Office.—The office of superintendent of pub- 
lic instruction is such an office as comes within the pro- 
vision of Art. XIV, sec. 7, of the Constitution, which pro- 


hibits the holding of more than one office by any person. 
Whitehead v. Pittman, 165 N. C. 89, 80 S. E. 976. 


§ 115-354. School committees. — At the first 
regular meeting during the month of April, one 
thousand nine hundred thirty-nine, or as soon 
thereafter as practicable, and biennially there- 
after, the county boards of education shall elect 
and appoint school committees for each of the 
several districts in their counties, consisting of 
not less than three nor more than five persons for 
each school district, whose term of office shall be 
for two years: Provided; that in the event of 
death or resignation of any member of said school 
committee, the county board of education shall be 
empowered to select and appoint his or her suc- 
cessor to serve the remainder of the term: Pro- 
vided, that in units desiring the same, by action 
of the county board of education and subject to 
the approval of the state board of education, one- 
third of the members may be selected for a term 
of one year, one-third of the members for a term 
of two years, and one-third of the members for a 
term of three years, and thereafter all members 
for a term of three years from the expiration of 
said terms. 

The district committees shall elect the principals 
for the schools of the districts, subject to the 
approval of the county superintendent of schools 
and the county board of education. The princi- 
pals of the districts shall nominate and the dis- 
trict committees shall elect the teachers for all 
the schools of the districts, subject to the ap- 
proval of the county superintendent of schools 
and the county board of education. The distribu- 
tion of the teachers between the several schools 
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of the district shall be subject to the approval of 
the county board of education. In the event the 
local school authorities herein provided for are 
unable to agree upon the nomination and election 
of teachers, the county board of education shall 
select the teacher or teachers, which selection 
shall be final for the ensuing school term. All 
principals and teachers shall enter into a written 
contract upon forms to be furnished by the state 
superintendent of public instruction before becom- 
ing eligible to receive any payment from state 
funds. It shall be the duty of the county board of 
education in a county administrative unit, and 
of the governing body of a city administrative 
unit, to cause written contracts on forms to be 
furnished by the state to be executed by all teach- 
ers and principals elected under the provisions of 
this subchapter before any salary vouchers shall 
be paid: Provided that such contract shall con- 
tinue from year to year until said teacher or prin- 
cipal is notified as provided in § 115-359: Pro- 
vided, further, that such teacher or principal 
shall give notice to the superintendent of schools 
of the administrative unit in which said teacher or 
principal is employed, within ten days after the 
close of school, of his or her acceptance of em- 
ployment for the following year: Provided, fur- 
ther, that the county board of education may ap- 
point an advisory committee of three members for 
each school building in the said school district, 
who shall care for the school property and per- 
form such other duties as may be defined by the 
county board of education. (1939, c. 358, s. 7; 
1941, 6.267, 05.02% 19437 CA721, sas )ee 

Local Modification.--Onslow: 1941, c. 149. 

Cross References.—As to the duties and powers of school 
committees in general, see §§ 115-130 et seq. As to elec- 
tion of teachers, see also, § 115-134. As to power to dis- 
miss, see § 115-143. 

Editor’s Note.—The 1941 amendment inserted the first and 
second provisos in the second paragraph of this section. 

The 1943 amendment substituted “state board of educa- 
tion” for ‘“‘state school commission.” 

Jurisdiction of County Board of Education to Elect Prin- 
cipal—The county board of education is not authorized to 
elect a principal of a school unless it appears that the local 
school authorities are in disagreement as to such election, 
and therefore, in a suit to compel the county board to ap- 
prove an election made by the local school authorities, a 
plea in abatement on the ground that the county board had 
already elected another to the position is properly overruled 
in the absence of a showing of disagreement by the local 
school authorities. Harris v. Board of Education, 216 N. C. 
147, 4S. E. (2d) 328. 


§ 115-355. Organization statement and _allot- 
ment of teachers.—On or before the twentieth day 
of May in each year, the several administrative 
officers shall present to the state board of educa- 
tion a certified statement showing the organiza- 
tion of the schools in their respective units, to- 
gether with such other information as said board 
may require. The organization statement as filed 
for each administrative unit shall indicate the 
length of term the state is requested to operate 
the various schools for the following school year, 
and the state shall base its allotment of funds 
upon such request. On the basis of such organiza- 
tion statement, together with all other available 
information, and under such rules and regulations 
as the state board of education may promulgate, 
the state board of education shall determine for 
each administrative unit, by districts and races, 
the number of elementary and high school teachers 
to be included in the state budget on the basis of 
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the average daily attendance figures of the contin- 
uous six months period of the preceding year dur- 
ing which continuous six months’ period the 
average daily attendance was highest, provided 
that loss in attendance due to epidemics or ap- 
parent increase in attendance due to the establish- 
ment of army camps or other national defense ac- 
tivities shall be taken into consideration in the 
initial allotment of teachers: Provided, further, 
that the superintendent of an administrative unit 
shall not be included in the number of teachers 
and principals allotted on the basis of average 
daily attendance: Provided, further, that for the 
duration of the present war and for the first school 
term thereafter, it shall be the duty of the state 
board of education to provide any union school, 
that is, a school embracing both elementary and 
high school grades, in the state of North Carolina, 
having four high school teachers or less, not less 
than the same number of teachers as were allotted 
to said school for the school year of one thousand 
nine hundred and forty-two—one thousand nine 
hundred and forty-three. The provisions of this 
section as to the allotment of teachers shall apply 
only to those schools where the reduction in en- 
rollment is shown to be temporary as determined 
by the state board of education. 

It shall be the duty of the governing body in 
each administrative unit, after the opening of the 
schools in said unit, to make a careful check of 
the school organization and to request the state 
board of education to make changes in the alloca- 
tion of teachers to meet requirements of the said 
unit! (1939, c.358, S:' 8:1941 9c) 267s 08 71983e0 
255, s. 234; 1943, c. 720, s. 1; 1943, c. 721, s. 8.) 

Editor’s Note.—The 1941 amendment made changes in the 
third sentence of the first paragraph and added the first 
proviso. 

The first 1943 amendment inserted in the third sentence 
the provision as to average daily attendance. ‘The second 
1943 amendment added the last proviso and the last sen- 
tence to the first paragraph. The third 1943 amendment 


substituted ‘‘state board of education’ for “state school 
commission.” 


§ 115-356. Objects of expenditure. — The ap- 
propriation of state funds, as provided under the 
provisions of this subchapter, shall be used for 
meeting the costs of the operation of the public 
schools as determined by the state board of edu- 
cation, for the following items: 


1. General Control: 
a. Salaries of superintendents 
b. Travel of superintendents 
c. Salaries of clerical assistants for superin- 
tendents 
d. Office expense of superintendents 
e. Per diem county boards of education in the 
sum of one hundred dollars ($100.00) to 
each county 
f. Audit of school funds 
2. Instructional Service: 
a. Salaries for white teachers, both elementary 
and high school 
b. Salaries for colored teachers, both elemen- 
tary and high school 
c. Salaries of white principals 
d. Salaries of colored principals 
e. Instructional supplies 
3. Operation of Plant: 
a. Wages of janitors 
b. Fuel 
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c. Water, light and power 
d. Janitors’ supplies 
e. Telephone expense 
4. Auxiliary Agencies: 
a. Transportation 
(1) Drivers and contracts 
(2) Gas, oil, and grease 
(3) Mechanics 
(4) Parts, tires, and tubes 
(5) Replacement busses 
(6) Compensation for injuries and/or death 
of school children as now provided 
by law 
b. Libraries 
c. Health 


In allotting funds for the items of expenditures 
hereinbefore enumerated, provision shall be made 
for a school term of only one hundred eighty days. 

The state board of education shall effect all 
economies possible in providing state funds for 
the objects of general control, operation of plant, 
and auxiliary agencies, and after such action shall 
have authority to increase or decrease on a uni- 
form percentage basis the salary schedule of 
teachers, principals, and superintendents in order 
that the appropriation of state funds for the pub- 
lic schools may insure their operation for the 
length of term provided in this subchapter: Pro- 
vided, however, that the state board of education 
and county boards of education for county admin- 
istrative units and boards of trustees for city ad- 
ministrative units, shall have power and authority 
to promulgate rules by which school buildings 
may be used for other purposes. 


The objects of expenditure designated as main- 
tenance of plant and fixed charges shall be sup- 
plied from funds required by law to be placed to 
the credit of the public school funds of the county 
and derived from fines, forfeitures, penalties, dog 
taxes, and poll taxes, and from all other sources 
except state,funds: Provided, that when necessity 
shall be shown, and upon the approval of the 
county board of education or the trustees of any 
city administrative unit, the state board of educa- 
tion may approve the use of such funds in any 
administrative unit to supplement any object or 
item of the current expense budget, including the 
supplementing of the teaching of vocational sub- 
jects; and in such cases the tax levying author- 
ities of the county administrative unit shall make 
a sufficient tax levy to provide the necessary funds 
for maintenance of plant, fixed charges, and cap- 
ital outlay: Provided, further, that the tax levy- 
ing authorities in any county administrative unit, 
with the approval of the state board of education, 
may levy taxes to provide necessary funds for 
teaching vocational agriculture and home econom- 
ics and trades and industrial vocational subjects 
supported in part from federal vocational educa- 
tional funds: Provided, further, that nothing in 
this subchapter shall prevent the use of federal 
and/or privately donated funds which may be 
made available for the operation of the public 
schools under such regulations as the state board 
of education may provide. (1939, c. 358, s. 9; 1943, 
Baloo mS. 2; 1943, cy 721,%s.' 8) 

Cress Reference.——As to procedure where county 
missioner refuse to levy school tax, see § 115-160. 


Editor’s Note.—The first 1943 amendment changed the 
term from one hundred sixty days to one hundred eighty 
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The second 1943 amendment substituted ‘“‘state board 


“state school commission.” 


days. 
of education” for 

§ 115-357. State budget estimate.—The state 
budget estimate shall be determined by the state 
board of education for each county and city ad- 
ministrative unit by ascertaining the sum of the 
objects of expenditure according to and within 
the limits fixed by this subchapter, and within the 
meaning of the rules and regulations promul- 
gated by the state board of education; and the 
certification of same shall be made to each county 
superintendent, city superintendent, and the state 
superintendent of public instruction on or before 
June first of each year. (1939, c. 358, s. 10; 1943, 
c. 721, s. 8.) 


Editor’s Note.—The 1943 amendment substituted 
board of education” for ‘‘state school commission.’’ 


§ 115-358. Salary costs—Upon receipt of no- 
tice from the state board of education of the to- 
tal number of teachers, by races and for county 
and city administrative units separately, the state 
superintendent of public instruction shall then 
determine, in accordance with the schedule of 
salaries established, the total salary cost in each 
and every administrative unit for teachers, prin- 
cipals, and superintendents to be included in the 
state budget for the next succeeding fiscal year 
for the consolidated school term as herein de- 
fined. This amount as determined from a check 
of the costs for the preceding year with adjust- 
ments resulting from changes in the allotment of 
teachers, shall be certified to the comptroller ap- 
pointed by the state board of education; together 
with the number of elementary and high school 
teachers and principals employed in accordance 
with the provisions of this subchapter, separately 
by races, and for city and county administrative 
units. (1939, c. 358, s. 11; 1943, c. 721, s. 8.) 

Editor’s Note.—The 1943 amendment substituted in line 


two the words “board of education’? for the words ‘‘state 
school commission.’ It also substituted in lines fifteen and 


“state 


sixteen the words ‘comptroller appointed by the state 
board of education’? for the words ‘“‘state school commis- 
Siotiwar 


§ 115-359. State standard salary schedule——The 
state board of education shall fix and determine a 
state standard salary schedule for teachers, princi- 
pals, and superintendents, which shall be the maxi- 
mum standard state salaries to be paid from state 
funds to the teachers, principals, and superin- 
tendents; and all contracts with teachers and 
principals shall be made locally by the county 
board of education and/or the governing author- 
ities of city administrative units, giving due con- 
sideration to the peculiar conditions surrounding 
each employment, the competency and _ experi- 
ence of the teacher or principal, the amount and 
character of work to be done, and any and all 
other things which might enter into the contract 
of employment: Provided, however, that the com- 
pensation contracted to be paid out of state funds 
to any teacher, principal, or superintendent shall 
be within the maximum salary limit to be fixed 
by the state board of education, as above provided, 
and within the allotment of funds as made to the 
administrative unit for the item of instructional sal- 
aries: Provided, further, that no teacher or princi- 
pal shall be required to attend summer school dur- 
ing the years one thousand nine hundred forty- 
three and one thousand nine hundred forty-four, 
and the certificate of such teacher or principal as. 
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may have been required to attend such school 
shall not lapse but shall remain in full force and 
effect, and all credits earned by summer school 
and/or completing extension course or courses 
shall not be impaired, but shall continue in full 
force and effect. 

Any teacher or principal desiring election as 
teacher or principal in a particular administrative 
unit who was not employed by said unit during a 
current year shall file his or her application in 
writing, with the county or city superintendent of 
schools. 

It shall be the duty of such county superintend- 
ent or administrative head of a city administra- 
tive unit to notify all teachers and/or principals 
now or hereafter employed, by registered letter, of 
his or her rejection prior to the close of the school 
term subject to the allotment of teachers made by 
the state board of education: Provided, further, 
that principals and teachers desiring to resign 
must give not less than thirty days’ notice prior 
to opening of school in which the teacher or prin- 
cipal is employed to the official head of the ad- 
ministrative unit in writing. Any principal or 
teacher violating this provision may be denied the 
right to further service in the public schools of 
the state for a period of one year unless the 
county board of education or the board of trus- 
tees of the administrative unit where this provi- 
sion was violated waives this penalty by appro- 
priate resolution. 

In the employment of teachers, no rule shall 
be made or enforced which discriminates with re- 
spect to the sex, marriage, or nonrharriage of the 
applicant. 

In the event a teacher is rejected under the pro- 
visions of this section, such rejection shall be 
subject to the approval or disapproval of the 
governing authorities of the administrative unit 
in which said teacher is employed. (1939, c. 358, s. 
12; 1941, c. 267, ss. 4, 5; 1943, c. 720, s. 2; 1943, c. 
721, s. 8.) 

Cross References—As to contracts with teachers, see § 
115-119. As to application for teaching position, see § 115- 
141. As to penalty for resigning without proper notice, 
see also, § 115-142. As to authority of county superintend- 
ent to suspend teachers, see § 115-117. 

Editor’s Note.——The 1941 amendment made changes in 
the proviso at the end of the first paragraph, inserted the 
provision relative to administrative unit in the second par- 
agraph, and changed the first sentence of the third para- 
graph. 

The first 1943 amendment changed the years in the pro- 
viso at the end of the first paragraph from 1941-1942 to 
1943-1944. It also added the last paragraph. ‘The second 
1943 amendment struck out the words “and the state 
school commission” formerly appearing after the words 
“state board of education’? in the first paragraph, and sub- 


stituted ‘“‘board of education’ for ‘‘school commission” in 
the third paragraph. 


§ 115-360. Principals allowed.—In all schools 
with fewer than fifty teachers allowed under the 
provisions of this subchapter, the principals shall 
be included in the number of teachers allowed. In 
schools with fifty or more teachers, one whole 
time principal shall be allowed; that for each forty 
teachers in addition to the first fifty, one addi- 
tional whole time principal, when and if actually 
employed, shall be allowed: Provided, that in the 
allocation of state funds for principals, the salary 
of white principals shall be determined by the 
number of white teachers employed in the white 
schools, and the salary of colored principals shall 
be determined by the number of colored teachers 
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employed in the colored schools: Provided, fur- 
ther, that where the schools of a district are un- 
der the control of the same district committee, 
the district principal shall have general supervi- 
sion of all the schools in the district: Provided, 
further, that where a white school and a colored 
school are both under the control of the same dis- 
trict committee, and where the principal of the 
white school is called upon by the district commit- 
tee to perform certain duties in connection with 
the operation of the colored school such as aiding 
in the employment of teachers and in the general 
supervision of the colored school, the state board 
of education may in their discretion take such serv- 
ice into consideration in the fixing of the principal’s 
salary and may make a reasonable allowance for 
same, (1939, c. 858, s./13% 1941, cx 267, s. 6-71943, 
Gon slSe8.) 

Editor’s Note.—The 1941 amendment inserted the second 
proviso to the second sentence. 


The 1943 amendment deleted the words “the state school 
commission and’ formerly appearing in the last proviso. 


§ 115-361. Local supplements. — The county 
board of education in any county administrative 
unit and the school governing board in any city 
administrative unit, with the approval of the tax 
levying authorities in said county or city .admin- 
istrative unit and the state board of education, in 
order to operate schools of a higher standard than 
that provided by state support in said adminis- 
trative unit having a school population of one 
thousand (1,000) or more, but in no event to pro- 
vide for a term of more than one hundred eighty 
(180) days, may supplement the funds from state 
or county allotments available to said adminis- 
trative unit: Provided, that before making any 
levy for supplementing said allotments, an elec- 
tion shall be held in said administrative unit or 
district to determine whether there shall be levied 
a tax to provide said supplemental funds, and to 
determine the maximum rate which may be levied 
therefor. Upon the request of the county board 
of education in a county administrative unit 
and/or the school governing authorities in a city 
administrative unit, the tax levying authorities of 
such unit shall provide for an election to be held 
under laws governing such elections as set forth 
in articles 22, 23 and 24 of this chapter: Provided, 
that the rate voted shall remain the maximum un- 
til revoked or changed by another election: Pro- 
vided, further, that nothing herein contained shall 
be construed to abolish any city administrative 
unit heretofore established under § 142-20 et seq. 

Upon a written petition of a majority of the 
governing board of any district which has voted 
a supplementary tax, the county board of educa- 
tion, after approving the petition, shall present 
the same to the board of county commissioners 
and ask for an election on the question of the 
enlargement of the boundary lines of any such 
district so as to include any contiguous territory, 
and an election in such new territory may be or- 
dered and held under rules governing elections for 
local taxes as provided in this section: Provided, 
the local tax rate specified in the petition and 
submitted to the qualified voters shall be a local 
tax of the same rate as that voted in the said dis- 
trict to which the territory is to be added. If a 
majority of the qualified voters in such new ter- 
ritory shall vote in favor of such tax, the new 
territory shall be and become a part of said dis- 
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trict, and the term “local tax of the same rate” 
herein used shall include, in addition to the usual 
local tax, any tax levied to meet the interest and 
sinking fund of any bonds heretofore issued by 
the district proposed to be enlarged. In case a 
majority of the qualified voters at the election 
shall vote in favor of the tax, the district shall 
be deemed enlarged as so proposed. (1939, c. 
S58 sous 943..C ire. Sa 8) 

Cross Reference.—See also, § 115-192 and note thereto. 

Editor’s Note—The 1943 amendment substituted ‘“‘state 
board of education” for “state school commission.’’ 

The following cases were decided under similar provi- 
sions of the former law: Forester v.. North Wilkesboro, 206 
N. C. 347, 174 S. E. 112 (enjoining collection of special tax); 
Freeman v. Charlotte, 206 N. C. 913, 174 S. E. 453 (apply- 


ing law); Evans v. Mecklenburg County, 205 N. C. 560, 
564, 172 S. E. 323 (citing law). 
§ 115-362. County boards may supplement 


funds of any district for special purposes.—The 
county board of education in any county admin- 
istrative unit, with the approval of the tax levy- 
ing authorities in said unit and the state board of 
education, in order to operate schools of a higher 
standard than that provided by state support, or to 
employ additional vocational teachers, or both, in 
any district in said county administrative unit hav- 
ing a school population of one thousand (1,000) or 
more, but in no event to provide for a term of more 
than one hundred and eighty days, may supplement 
the funds now available to said district: Provided, 
that before making any levy for supplementing 
said allotments, an election shall be held in said 
district to determine whether there shall be levied 
a tax to provide said supplemental funds and to 
determine the maximum rate which may be levied 
therefor. Before said election can be held in such 
district, a petition of the district committee set- 
ting out the purposes for which said election is 
to be had and the maximum rate of tax which 
may be levied shall be approved by the county 
board of education, the tax levying authorities of 
said county, and the state board of education. 
When such approval is had, then upon the request 
of the county board of education, the tax levy- 
ing authorities of such unit shall provide for an 
election under the laws governing such elections 
as are set forth for county and city administra- 
tive unit supplementary elections in § 115-361. 
(1939, c. 358, s. 1434; 1943, c. 255, s. 2; 1943, c. 721, 
s. 8.) 


Editor’s Note.—The first 1943 amendment rewrote the 
part of the first sentence preceding the proviso. The sec- 
ond 1943 amendment substituted ‘“‘state board of education’”’ 
for ‘“‘state school commission” in the next to the last sen- 
tence. ‘ 

Contribution to Retirement Fund.—The provision of this 
section under which a local unit desiring to supplement 
state support for the schools is required to submit the 
question to a popular vote is not in deference to Art. VII, 
§ 7, or the Constitution. It is simply the legislative adop- 
tion of a similar method of control over extravagant ex- 
penditure pro hac vice. It does not affect the status of 
the administrative unit as an agency of the state, and 
when the burden is assumed § 135-8 not only confers au- 
thority, but is mandatory in its provisions that the local 
administrative unit make its contribution to the state re- 
tirement fund, and that the taxing authorities therein pro- 
vide the necessary funds. Bridges v. Charlotte, 221 N. C. 
472, 481, 20 S. E. (2d) 825. 


§ 115-363. Local budgets. — (a) The request 
for funds to supplement state school funds, as 
permitted under the above conditions, shall be 
filed with the tax levying authorities in each 
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county and city administrative unit on or before 
the fifteenth day of June on forms provided by 
the state board of education. The tax levying au- 
thorities in such units may approve or disapprove 
this supplemental budget in whole or in part, and 
upon approval being given, the same shall be sub- 
mitted to the state board of education, ‘which shall 
have authority to approve or disapprove any ob- 
ject or item contained therein. In the event of 
approval by the state board of education, the 
same shall be shown in detail upon the minutes 
of said tax levying body, and a special levy shall 
be made therefor, and the tax receipt shall show 
upon the face thereof the purpose of said levy. 

(b) In the same manner and at the same time, 
each county and/or city administrative unit may 
file a capital outlay budget, subject only to the 
approval of the tax levying authorities and the 
state board of education. 

(c) In the same manner and at the same time, 
each county and/or city administrative unit shall 
file a debt service budget, which shall include 
debt service budgets of special bond tax districts, 
as set forth in § 115-364, and which shall be sub- 
ject to the approval of the tax levying authorities 
in each such unit and the state board of education: 
Provided, that nothing in this subchapter shall 
prevent counties, local taxing districts and/or 
special charter districts from levying taxes to 
provide for debt service requirements. 


The tax levying authorities in each of the 
above named units filing budgets from local funds 
shall report their action on said budgets on or be- 
fore the tenth day of July, and the same shall be 
reported to the state board of education on or be- 
fore the twentieth day of July. The action of the 
state board of education on all requests for local 
funds budgets shall be reported to boards of edu- 
cation and/or school governing authorities of city 
administrative units and the tax levying author- 
ities in such units on or before the twentieth day 
of August. 

All county-wide current expense school funds 
shall be apportioned to county and city adminis- 
trative units monthly, and it shall be the duty of 
the county treasurer to remit such funds monthly 
as collected to each administrative unit located in 
said county on a per capita enrollment basis. 
County-wide expense funds shall include all funds 
for currrent expenses levied by the board of 
county commissioners in any county to cover 
items for current expense purposes, and includ- 
ing also all fines, forfeitures, penalties, poll and 
dog taxes and funds for vocational subjects. 

All county-wide capital outlay school funds 
shall be apportioned to county and city adminis- 
trative units on the basis of budgets submitted by 
said units to the county commissioners and for 
the amounts and purposes approved by said com- 
missioners. Capital outlay funds so provided for 
expenditure by the county administrative unit 
shall be paid out upon warrants drawn by the 
county board of education, and those provided for 
expenditure by a city administrative unit shall 
be paid out upon warrants drawn by the govern- 
ing board of the city administrative unit: Pro- 
vided, that funds derived from payments on insur- 
ance losses shall be used in the replacement of 
buildings destroyed, or in the event the buildings 
are not replaced, said funds shall be used to re- 
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duce the indebtedness of the special bond taxing 
unit to which said payment has been made, or 
for other capital outlay purposes within said unit. 
All county-wide debt service funds shall be ap- 
portioned to county and city administrative units 
and distributed at the time of collection and when 
available shall be expended in the same manner 
as are county-wide current expense school funds: 
Provided, that the payments to any administra- 
tive unit shall not exceed the actual needs of said 
units, including sinking fund requirements. ‘The 
per capita enrollment basis shall be determined by 
the state board of education and certified to each 
administrative unit: Provided, further, that the 
debt service apportionment between county and 
city administrative units shall apply only to debt 
service for capital outlay obligations incurred by 
counties and cities prior to July 1, 1937, except in 
those counties where special legislation has been 
enacted providing for the issuance of school build- 
ing bonds in behalf of school districts, and special 
bond tax units. The provisions of this Act shall 
not apply to refunding bonds issued for schoo! 
capital outlay obligations. (1939, c. 358, s. 15; 
1041, 0.720050) 267) SAT 3971943. C7215 85 

Cross References.—As to contents of school budgets, see 
§ 115-157. As to deposit of school taxes collected with the 
county treasurer, see § 115-163. 

Editor’s Note.—The first 1941 amendment made changes 
in the third paragraph of subsection (c). The second 1941 
amendment, which added the proviso at the end of 
this section, provided that its provisions ‘“‘shall not apply 
to refunding bonds issued for school capital outlay obliga- 
tions.” ; 

The 1943 amendment substituted “state board of educa- 
tion’? for “state school commission.” 

Apportionment of County-Wide Taxes.—The principle 
upon which county-wide taxes were apportioned under the 
earlier law is fundamentally just and is preserved in the 


current School Machinery Act. Board of School Trustees 
v. Benner, 222 N. C. 566, 571, 24 S. E. (2d) 259. 


§ 115-364. School indebtedness.—If a bound- 
ary, territorial district, or unit in which a special 
bond tax has heretofore been voted or in anyway 
assumed prior to July first, one thousand nine 
hundred thirty-three, has been or may be divided 
or consolidated, and the whole or a portion of 
which has been or may be otherwise integrated 
with a new district so established under any reor- 
ganization and/or redistricting, such _ territorial 
unit, boundary, or district, special taxing or spe- 
cial charter, which has been abolished for school 
operating purposes, shall remain as a district for 
the purpose of the levy and collection of the spe- 
cial taxes theretofore voted in any unit, bound- 
ary, or district, special taxing or special charter, 
for the payment of bonds issued and/or other ob- 
ligations so assumed, the said territorial bound- 
ary, district, or unit shall be maintained until all 
necessary taxes have been levied and collected 
therein for the payment of such bonds and/or 
other indebtedness so assumed. Such boundary, 
unit, or district shall be known and designated as 
thes“ Ae ROR eee Special Bond Tax Unit” 
County. 

All uncollected taxes which have been levied in 
the respective school districts for the purposes of 
meeting the operating costs of the schools shall 
remain as a lien against the property as originally 
assessed and shall be collectible as are other taxes 
so levied and, upon collection, shall be made a 
part of the debt service fund of the special bond 
tax unit, along with such other funds as may ac- 
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crue to the credit of said unit; and in the event 
there is no debt service requirement upon such 
district, all amounts so collected for whatever 
purpose shall be covered into the county treas- 
ury to be used as a part of the county debt serv- 
ice for schools: Provided, that unpaid teacher’s 
vouchers for the year in which the tax was levied 
shall be a prior lien: Provided, further, that 
nothing in this subchapter shall be construed as 
abolishing special taxes voted in any city admin- 
istrative unit since July first, one thousand nine 
hundred thirty-three. (1939, c. 358, s. 16.) 


§ 115-365. The operating budget.—It shall be 
the duty of the county board of education in 
each county and the school governing authori- 
ties in each city administrative unit, upon re- 
ceipt of the tentative allotment of state funds for 
operating the schools and the approval of all lo- 
cal funds budgets, including supplements to state 
funds for operating schools of a higher standard, 
funds for debt service, and funds for capital out- 
lay, to prepare an operating budget on forms pro- 
vided by the state and file the same with the state 
superintendent of public instruction and the state 
board of education on or before the first day of Oc- 
tober. Each operating budget shall be checked by 
the state school authorities to ascertain if it is 
in accordance with the allotment of state funds 
and the approval of local funds; and when found 
to be in accordance with same, shall be the total 
school budget for said county or city administra- 
tive unit, (19389,"c) 358) 6.7175" 19435 'c) 255, Ss. 2; 
19435 ce 721, Ss. Se) 

Editor’s Note.—The first 1943 amendment struck out the 
words “funds for extending the term’ formerly appearing 
before the word “funds” in line nine. The second 1943 
amendment substituted “state board of education” for 
“state school commission.” 

Cited in Bridges v. Charlotte, 221 N. C. 472, 485, 20 S. 
BE. (2d) 825 (con. op.). 

§ 115-366. Bonds.—The state board of educa- 
tion, subject to the approval of the local govern- 
ment commission, shall determine and provide ali 
bonds necessary for the protection of the state 
school funds. 

The tax levying authorities in each county and 
city administrative unit, subject to the approval 
of the local government commission, shall provide 
such bonds as the state board of education may 
require for the protection of. county and district 
school funds. (1939, c. 358, s. 18; 1943, c. 721, s. 8.) 

Editor’s Note.—The 1943 amendment substituted 
board of education” for ‘‘state school commission.” 

§ 115-367. Provision for the disbursement of 
state funds.—The deposits of state funds in the 
state treasury to the credit of the county and city 
administrative units may be made in monthly in- 
stallments, at such time and in such amounts as 
may be practicable to meet the needs and necessi- 
ties of the nine months’ school term in the various 
county and city administrative units: Provided, 
that prior to the crediting of any monthly install- 
ment, it shall be the duty of the county board of 
education or the board of trustees to file with the 
comptroller of the state board of education a cer- 
tified statement of all expenditures and of all sala- 
ries and other obligations that may be due and pay- 
able in the succeeding month, said statement to be 
filed on or before the first day of each month. 

When it shall appear to the comptroller from 


“state 
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said certified statement that any amounts are due 
and necessary to be paid, he shall draw a requisi- 
tion on the state auditor covering the same; 
and upon receipt of notice from the state treasurer 
showing the amount placed to their credit, the duly 
constituted authorities may issue state warrants in 
the amount so certified: Provided, that no funds 
shall be released for payment of salaries of admin- 
istrative officers of county or city units if any re- 
ports required to be filed with the state school au- 
thorities are more than thirty days overdue. (1939, 
c. 358, s. 19; 1943, c. 769.) 


Editor’s Note.—The 1943 amendment rewrote this section. 


§ 115-368. How school funds shall be paid 
out.—The school funds shall be paid out as fol- 
lows: 

1. State School Funds.—School funds shall be 
released only on warrants drawn on the state 
treasurer signed by the chairman and the secre- 
tary of the county board of education for county 
administrative units, and by the chairman and the 
secretary of the board of trustees for city admin- 
istrative units, and countersigned by such officer 
as the county government laws may require. 

2. County and District Funds.—All county and 
district funds, from whatever source provided, 
shall be paid out only on warrants signed by the 
chairman and secretary of the board of education 
for counties and the chairman and the secretary 
of the board of trustees for city administrative 
units and countersigned by such officer as the 
county government laws may require: Provided, 
the countersigning officer shall countersign war- 
rants drawn as herein specified when such war- 
rants are within the funds set up to the credit of 
and are within the budget amounts appropriated 
for the particular administrative unit. Upon the 
basis of budget approval and upon receiving the 
certificate of per capita enrollment as set out in 
§ 115-363, the county auditor or accountant shall 
ascertain and determine the proportion of all 
taxes levied by the county which shall be appor- 
tionable to the county administrative unit and 
any city administrative unit therein. As _ taxes 
are collected within said county, the proportion 
thereof allocable to the county administrative 
unit and any city administrative unit in said 
county shall be set up to the credit of such 
administrative unit by the county accountant or 
auditor. All funds due to the county administra- 
tive unit set up and ascertained as aforesaid shall 
be paid out as hereinbefore provided, and all 
funds due any city administrative unit therein 
shall be paid out as hereinbefore provided. 

3. Records and Reports.—The state superin- 
tendent of public instruction and state board of 
education shall have full power and authority 
to make rules and regulations to prescribe the 
manner in which records shall be kept by all 
county and city administrative units as to the ex- 
penditure of current expense funds, capital outlay 
funds, and debt service funds, derived from local 
sources, and to prescribe for making reports 
thereof to the state superintendent of public in- 
Struction. (1939, c. 358, s. 20; 1941, c. 267, s. 8; 
1943, c. 721, s. 8.) 


Editor’s Note.—The 1941 amendment inserted the proviso 
at the end of the first sentence of subsection 2. 

The 1943 amendment substituted ‘‘state board of educa- 
tion” for ‘‘state school commission.” 
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Cited in Bridges v. Charlotte, 221 N. C. 472, 20 S. E. (2d) 
825 (con. op.). 

§ 115-369. Audit—The state board of educa- 
tion, in co-operation with the state auditor, shall 
cause to be made an audit of all school funds, 
state, county, and district; and the cost of said 
audit shall be borne by each fund audited in pro- 
portion to the total funds audited, as determined 
by the state board of education. The tax levying 
authorities for county and city administrative 
units shall make provision for meeting their pro- 
portionate part of the cost of making said audit, 
as provided in this subchapter. 

Copies of said audits shall be filed with the 
state board of education, the state auditor and 
the state superintendent of public instruction not 
later than October first after the close of the fiscal 
year, "(1939;°ce7 358) sels 1943," Cc), 721) %s. 8.) 

Cross Reference.—See also § 115-168. 


Editor’s Note.—The .1943 amendment substituted 
board of education’’ for “state school commission.”’ 


“state 


§ 115-370. Workmen’s compensation and sick 
leave—The provisions of the Workmen’s Com- 
pensation Act shall be applicable to all school 
employees, and the state board of education shall 
make such arrangements as are necessary to carry 
out the provisions of the Workmen’s Compensa- 
tion Act as are applicable to such employees as 
are paid from state school funds. Liability of the 
state for compensation shall be confined to school 
employees paid by the state from state school 
funds for injuries or death caused by accident 
arising out of and in the course of their employ- 
ment in connection with the state operated nine 
months school term. The state shall be liable 
for said compensation on the basis of the average 
weekly wage of such employees as defined in the 
Workmen’s Compensation Act, whether all of said 
compensation for the nine months school term is 
paid from state funds or in part supplemented by 
local funds. The county and city administrative 
units shall be liable for workmen’s compensation 
for school employees whose salaries or wages are 
paid by such local units from local funds, and 
such local units shall likewise be liable for work- 
men’s compensation of school employees employed 
in connection with teaching vocational agricul- 
ture, home economics, trades and industrial voca- 
tional subjects, supported in part by state and 
federal funds, which liability shall cover the en- 
tire period of service of such employees. Such 
local units are authorized and empowered to pro- 
vide insurance to cover such compensation lia- 
bility and to include the cost of such insurance 
in their annual budgets. 

The state board of education is hereby author- 
ized and empowered, in its discretion, to make 
provision for sick leave with pay for any teacher 
or principal not exceeding five days and to pro- 
mulgate rules and regulations providing for nec- 
essary substitutes on-account of said sick leave. 
The pay for a substitute shall not be less than 
three dollars per day. 

The provisions of this section shall not apply 
to any person, firm or corporation making volun- 
tary contributions to schools for any purpose, and 
such person, firm or corporation shall not be lia- 
ble for the payment of any sum of money under 
this subchapter. (1:939, ci 358, s. 22; 1948, c. 255; 
$23 1943, e720; $433 19438,.¢.1 721, s.28s) 


[ 285 ] 


§ 115-371 


Editor’s Note.—The first 1943 amendment 
school term from eight to nine months. ‘The second 1943 
amendment substituted the words “‘be less than” for the 
word “exceed”? in the second sentence of the second par- 
agraph. The third 1943 amendment substituted ‘‘state board 
of education” for “state school commission.”’ 

Vocational Instruction.—This section purports 
the local county board of education liable 
compensation of school employees employed in connection 
with teaching vocational agriculture, home economics, 
trades and industrial vocational subjects, supported in part 
by state and federal funds, which liability shall cover the 
entire period of service of such employees.” ‘The law is 
based on the equitable principle that the fund, provided 
for state-wide support of the public schools, most of which 
do not enjoy the privilege of vocational instruction as part 
of the curriculum, should not bear a burden more appro- 
priate to a local enterprise, to which the state has given 
its aid. Callihan v. Board of Education, 222 N. C. 381, 
B85, 23.5. .52d)! 297, 

Maintenance Work Paid for by Municipal Board.—The 
findings of fact of the industrial commission, supported by 
evidence, were to the effect that claimant employee was 
employed as janitor of a school for 8 months out of the 
year, his salary for this work being paid in part by the 
state school commission, and was also employed in school 
maintenance work outside of his regular working hours as 
janitor and during the remaining four months of the year, 
his compensation for maintenance work being paid exclu- 
sively by the municipal board of education, and that he 
was injured in the course of his employment in mainte- 
nance work after regular hours in a school of which he 
was not custodian. It was held that the findings support 
the conclusion of law that he was injured during his em- 
ployment by the municipal board of education and that the 
municipal board and its carrier are solely liable for com- 
pensation for his injury. Casey v. Board of Education, 219 
NC oon lees. rs (20) moos: 


changed the 


to make 
“for workmen’s 


§ 115-371. Age requirement and time of en- 
rollment.—Children to be entitled to enrollment 
in the public schools for the school year one thou- 
sand nine hundred thirty-nine-forty, and each year 
thereafter, must be six years of age on or before 
October first of the year in which they enroll, and 
must enroll during the first month of the school 
year. (1939, c. 358, s. 2234.) 


§ 115-372. Purchase of equipment and supplies. 
—It shall be the duty of the county boards 
of education and/or the governing bodies of city 
administrative units to purchase all supplies, 
equipment and materials in accordance with con- 
tracts and/or with the approval of the state 
division of purchase and contract: Provided, that 
no contracts shall be made by any county or city 
administrative unit for purchases unless provision 
has been made in the budget of such unit to pro- 
vide payment therefor, or unless surplus funds are 
on hand to pay for same, and in order to protect 
the state purchase contracts, it is hereby made the 
mandatory duty upon the part of the governing 
authorities of such local units to pay for such 
purchases promptly in accordance with the terms 
of the contract of purchase. (1939, c. 358, s. 23.) 


§ 115-373. Determination of manner of heat- 
ing school buildings——For the purpose of deter- 
mining the most economical manner and method 
of heating school buildings, including type of in- 
sulation, the state board of education in co-opera- 
tion with state department of public instruction is 
hereby authorized to conduct experiments in the 


different types of heating. (1939 eeCagsS58, aust 
2332; 1943,.c. 721, s.'8.) 
Editor’s Note.—The 1943 amendment substituted “state 


board of education” for ‘‘school commission.” 


§ 115-374. School transportation; use of school 
busses by state guard or national guard.—The con- 
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trol and management of all facilities for the trans- 
portation of public school children shall be vested 
in the state of North Carolina under the direction 
and supervision of the state board of education, 
which shall have authority to promulgate rules and 
regulations governing the organization, mainte- 
nance, and operation of the school transportation 
facilities. The tax levying authorities in the va- 
rious counties of the state are authorized and em- 
powered to provide in the capital outlay budget 
adequate buildings and equipment for the storage 
and maintenance of all school busses. Provision 
shall be made for adequate inspection each thirty 
days of each vehicle used in the transportation of 
school children, and a record of such inspection 
shall be filed in the office of the superintendent of 
the administrative unit. It shall be the duty of the 
administrative officer of each administrative unit to 
require an adequate inspection of each bus at least 
once each thirty days, the report or reports of 
which inspection shall be filed with the adminis- 
trative officers. Every principal, upon being ad- 
vised of any defect by the bus driver, shall cause 
a report of such defect to be made to this admin- 
istrative officer immediately, whose duty it shall 
be to cause such defect to be remedied before 
such bus can be further operated. ‘The use of 
school busses shall be limited to the transporta- 
tion of children to and from school for the reg- 
ularly organized school day: Provided, in cases 
of sudden illness or injury requiring immediate 
medical attention of any child or children while 
attending the public schools, the principal of the 
school may send the child or children by school 
bus, if no other vehicle is available, to the nearest 
doctor or hospital for medical treatment; pro- 
vided the expense of such transportation shall be 
paid from county funds. 

The state board of education is authorized 
and empowered, under rules and regulations to be 
adopted by said state board of education, to permit 
the use and operation of school busses for the 
transportation of school children on necessary field 
trips while pursuing the courses of vocational 
agriculture, home economics, trade and industrial 
vocational subjects, to and from demonstration 
projects carried on in connection therewith; pro- 
vided that under no circumstances shall the total 
round trip mileage for any one trip exceed twenty- 
five miles nor on any such trip shall a State 
owned school bus be taken out of the State of 
North Carolina. The costs of operating such 
school busses for said purpose, including the lia- 
bility for workmen’s compensation therewith and 
the employment of drivers of such busses, shall be 
paid for out of State funds, and the drivers of 
such busses shall be selected and employed as is 
provided for the operation of busses for the 
regularly organized school day under § 115-378: 
Provided, further, that the state board of educa- 
tion shall approve and designate any busses used 
for the purposes herein set forth. 

When ordered to do so by the governor, the 
state board of education is authorized and em- 
powered, and it shall be its duty, to furnish a suf- 
ficient number of school busses to the North 
Carolina state guard or the national guard, and to 
permit the use of such school busses by the state 
guard or the national guard for the purpose of 
transporting members of the state guard or 
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national guard to and from authorized places of 
encampment, or for the purpose of transporting 
members of the state guard or national guard to 
places where they are needed and authorized to 
go for the purpose of suppressing riots or in- 
surrections or repelling invasions. Such busses, 
when used for the transportation of members of 
the state guard or national guard, shall be 
operated by members or employees of these 
organizations and the expenses of such operation 
and of repairs occasioned by such operation shall 
be paid from the appropriations available for the 
use of the state guard or the national guard. 
(1939,"c: 358, s. 24° 1941, cc. 214, 267, 6.9% c. 815% 
1943, c.°197;/1943, °c. 255, s. 2; 1943,.c. 721, s. 8.) 


Editor’s Note.—The 
ond paragraph. 

The first 1943 amendment added the last paragraph. The 
second 1943 amendment struck out the former second and 
third paragraphs of this section which had been changed 
by the second and third 1941 amendments. ‘The third 1943 
amendment substituted ‘‘state board of education’ for 
“state school commission.” 


first 1941 amendment added the sec- 


§ 115-375. Operation of school busses one day 
prior to opening of term.—The state board of edu- 
cation is hereby empowered, in order to prop- 
erly organize the public schools of the State, to 
operate the school busses one day prior to the 
opening of the regular school term for the pur- 
pose of registration of students, organizing 
classes, distributing textbooks, and such other 
purposes as will promote the efficient organization 
and operation of the public schools of the State. 
The costs of operating the same for said purpose, 
including the liability for workmen’s compensa- 
tion therewith, shall be paid out of State funds. 
(1941, c. 101; 1943, c. 721, s. 8.) 

Editor’s Note—The 1943 
board of education” for 


amendment substituted “state 


“state school commission.” 


§ 115-376. Bus routes. — In establishing the 
route to be followed by each school bus operated 
as a part of the state school transportation sys- 
tem, in all schools where transportation is now or 
may hereafter be provided, the state board of ed- 
ucation shall, in co-operation with the district 
principal, unless road or other conditions make 
it inadvisable, route the busses so as to get within 
one mile of all children who live more than one 
and one-half miles from the school to which they 
are assigned: Provided, that all routes so estab- 
lished shall be subject to the, approval of the 
county board of education and with a view to the 
needs of the students to the end that the necessity 
of students waiting on the road for, busses in in- 
clement weather be eliminated. The state shall 
not be required to provide transportation for chil- 
dren living within one and one-half miles of the 
school in which provision for their instruction has 
been made. All bus routes thus established shall 
be filed with the county board of education prior 
to the opening of school; and in the event any of 
said routes are disapproved by the county board 
of education, notice of same shall be filed with 
the state board of education, and a hearing on 
such appeal shall be had by said board within 
thirty days. (19389, c. 358, s. 25; 1941, c. 267, s. 
10%; 1943, c. 721, s. 8.) 

Editor’s Note—The 1941 amendment added that part of 


the proviso to the first sentence relative to waiting in in- 
clement weather. 


CH. 115. EDUCATION—SCHOOL LAW OF 1939 


§ 115-379 


The 1943 amendment substituted “state board of educa- 
tion for ‘‘state school commission.” 

§ 115-377. Purchase of new equipment. — It 
shall be the duty of the tax levying authorities in 
the various counties, and they are hereby author- 
ized, empowered, and directed to make provision 
in the capital outlay budget for the purchase un- 
der state contract of new busses needed to relieve 
overcrowding and to provide for the transporta- 
tion of children not transported during the school 
year one thousand nine hundred thirty-nine. It 
shall be the duty of the state board of education 
to determine the rated capacity of each public 
school bus transporting children to or from school, 
and it shall be the duty of the local school author- 
ilies to see that no bus is loaded more than twen- 
ty-five per cent (25%) above its rated capacity. 
The county boards of education shall determine 
when the busses are overcrowded as specified in 
this section, and the state shall provide for the 
operation of all new busses purchased by the coun- 
ties. It shall be the duty of the state of North 
Carolina to purchase all school busses used as re- 
placements for old publicly owned busses which 
were operated by the state during the school year 
one thousand nine hundred forty, forty-one. It 
shall be the duty of the state board of education 
to promulgate rules and regulations that will in- 
sure for the children the greatest possible safety, 
including a standard signaling device for giving 
the public due notice that the bus is making a 
stop. Before purchasing new school busses, the 
state board of education shall cause to be made 
a thorough study of the most modern materials 
and construction for insuring the safest equipment 
possible within the funds available. The state 
board of education, in its discretion, may effect 
fire insurance coverage on the school busses, or 
act as a self-insurer. (1939, c. 358, s. 26; 1941, c. 
267, ss. 834, 10; 1943, c. 721, s. 8.) 

Cross Reference.—As to maximum 
allowed to travel, see § 20-218. 

Editor’s Note.—-The 1941 amendment inserted the second 
and third sentences of this section. It also - substituted 
“forty, forty-one” for “thirty-eight, thirty-nine” in the fifth 
sentence. 


The 1943 amendment substituted “state board of educa- 
tion for “state school commission.” 


speed school busses 


§ 115-378. Bus drivers.——The authority for se- 
lecting and employing the drivers of school busses 
shall be vested in the principal or superintendent 
of the school at the termination of the route, sub- 
ject to the approval of the school committeemen 
or trustees of said school and the county or city 
superintendent of schools: Provided, that each 
driver shall be selected with a view to having him 
located as near the beginning of the truck route 
as possible; and it shall be lawful to employ stu- 
dent drivers wherever such is deemed advisable. 
The salary paid each employee in the operation 
of the school transportation system shall be in ac- 
cordance with a salary schedule adopted by the 
state board of education for that particular type 
of employee. (1939, c. 358, s. 27; 1943, c. 721, s. 8.) 

Cross Reference.—As to standard qualifications of school 
bus drivers, see § 20-218. 


Editor’s Note.——The 1943 amendment 
board of education” for 


substituted ‘“‘state 


“state school commission.” 


§ 115-379. Contract transportation. — In coun- 
ties where school transportation is provided by 
contract with private operators, the state shall 
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§ 115-380 


provide funds for operating costs on the standards 
adopted for publicly owned busses, and it shall be 
the duty of the tax levying authorities in the va- 
rious counties to provide in the capital outlay 
budget the additional funds necessary to pay con- 
tracts. 939sC) B58.ns-a25.) 


§ 115-380. Co-operation with highway and pub- 
lic works commission in maintenance of equip- 
ment.—The state board of education is hereby 
authorized to negotiate with the highway and pub- 
lic works commission in co-ordinating all facili- 
ties for the repair, maintenance, and upkeep of 
equipment to be used by the state board of educa- 
tion in the school transportation system. In all 
cases where this is done, the state highway and 
public works commission shall be reimbursed in 
the amount of the actual cost involved for labor 
and parts to be determined by an itemized state- 
ment filed with the state board of education. (1939, 
G.358, Sev20e 1943, 5c. . 72,0 Sau8) 

Editor’s Note.—The 
board of education’’ for 


§ 115-381. Lunch rooms may be _ provided.— 
In such cases as may be deemed advisable by the 
trustees or school committee in any school, and 
where the same may be deemed necessary be- 
cause of the distance of the said school from 
places where meals may be easily obtained, it shall 
be permissible for the said trustees and the said 
school committees, as a part of the functions of 
the said public schools, to provide cafeterias and 
places where meals may be sold, and operate or 
cause the same to be operated for the convenience 
of teachers, school officers, and pupils of the said 
schools. There shall be no personal liability upon 
the said trustees and school committees, or mem- 
bers thereof, arising out of the operation of the 
said eating places, and it is understood and de- 
clared that the same are carried on and conducted 
in connection with the public schools, and because 
of the necessities arising out of the consolidation 
of the said schools and the inconvenience and in- 
terruption of the school day caused by seeking 
meals elsewhere: Provided, that no part of the 
appropriation made by the state for the public 
schools shall be expended for the operation of said 
cafeterias or eating places, nor shall the provisions 
of § 115-370 apply to the employees of the cafe- 
terias or eating places, except such persons as are 
regularly employed otherwise in the schools. 
(1939, c. 358, s. 30.) 


§ 115-382. Miscellaneous funds. — It shall be 
the duty of the county superintendent of public 
instruction to examine the records of the county 
to see that the proceeds from the poll taxes and 
the dog taxes are correctly accounted for to the 
school fund each year, and to examine the records 
of the several courts of the county, including 
courts of justices of the peace, at least once every 
three months to see that all fines, forfeitures, and 
penalties, and any other special funds accruing 
to the county school fund, are correctly and 
promptly accounted for to the school fund; and 
if the superintendent shall find that any such taxes 
or fines are not correctly and promptly accounted 
for to the school fund, it shall be his duty to 
make prompt report thereof to the state board of 
education and also to the solicitor of the superior 
court in the district. 


1943 amendment substituted “state 


“state school commission.” 


CH. 115. EDUCATION—THRIFT. SOCIETY 


§ 115-386 - 


It shall be unlawful for any of the proceeds of 
poll taxes, dog taxes, fines, forfeitures, and pen- 
alties to be used for other than school purposes, 
and the official responsible for any diversion of 
such funds to other purposes shall be guilty of 
a misdemeanor and, upon conviction, shall be 
punishable by fine or imprisonment, in the dis- 
cretion of the court: Provided, however, that this 
section shall not be construed as making unlawful 
the use of such portions of said funds for other 
purposes as may be provided by the provisions of 
this subchapter. The clear proceeds of poll taxes, 
dog taxes, fines, forfeitures and penalties shall 
be accounted for by the officers collecting the 
same, and no deductions shall be made therefrom 
for fees or commissions. Any court officer, in- 
cluding justices of the peace, who shall wilfully 
fail or refuse to account for all poll taxes, dog 
taxes, fines, forfeitures or penalties coming into 
the hands of such officer, shall, upon conviction 
thereof, be guilty of a felony and imprisoned 
in the state’s prison in the discretion of the court, 
or fined in the discretion of the court, or both. 
(@1989Fe: 358) sale 1943y ciety Seo.) 


to fines, forfeitures 
fund generally, 


and penalties 
see § 115-177 


Cross Reference.—As 
belonging to the _ school 
et seq. 

Editor’s Nete.—The 1943 amendment substituted 
board of education’? for ‘‘state school con#fnission.” 


SUBCHAPTER XXIII. NORTH CARO- 
LINASSTA TE THRIETSSOC IE RY: 


Art. 51. North Carolina State Thrift Society. 


§ 115-383. North Carolina state thrift society 
incorporated.—In order the better to provide for 
the education of the school children of the state 
in the principles and practice of thrift and saving 
and in order to aid them in making better provi- 
sion for their ‘future advanced education, there is 
hereby created under the patronage and control 
of the state a non-stock corporation to be known 
as the North Carolina state thrift society. (1933, 
CHOSOMSae) 

Editor’s Note.—Session Laws 1943, c. 543, directed that 
former sections 55-14 to 55-25, inclusive, be transferred to 
fellow immediately after § 115-382 and that they be appro- 
priately renumbered. 

§ 115-384, Charter perpetual—vThe charter of 
the society shall be perpetual. (1933, c. 385, s. 2.) 


§ 115-385. Membership and directors.—The 
membership of the society shall be identical with 
the membership of the governing board, which 
shall consist of sixteen directors. The state treas- 
urer, the superintendent of public instruction, the 
president of the North Carolina bankers associa- 
tion and the president of the University of North 
Carolina shall throughout their terms of office be 
ex officio members of the board. The remaining 
twelve members of the board shall be appointed 
by the governor for successive terms of four 
years each, and shall be equally divided between 
the business and financial and the educational in- 
terests of the state, six members to each of the 
named groups: Provided that at least four of 
those representing business must be experienced 
bankers. ,(1983, c. 385, s. 3.) 

§ 115-386. Vacancies.—In the event of a vacan- 


cy occurring before the expiration of the terms of 
office of any director, the board by a majority 


“state 
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CHAPTER 116. 


vote of its full membership, including ex officio 
members, shall have power to elect persons to 
fill out the unexpired terms. (1933, c. 385, s. 4.) 


§ 115-387. Officers of society.—The officers of 
the society shall be elected by the board, and 
shall include a president, vice-president, secretary, 
treasurer and auditor. The treasurer of the so- 
ciety shall be responsible for the funds of the so- 
ciety, and shall furnish good and sufficient surety 
in such amount as may be fixed from time to time 
by the board of directors. (1933, c. 385, s. 5; 
1935, c. 489, s. 1.) 

Editor’s Note.—Prior to the amendment of 1935 the state 
treasurer was ex officio treasurer and depository of the 
fund of the society. The last sentence as it now reads is 
entirely new. j 

§ 115-388. Powers of purchase and sale——The 
society shall have power and authority to pur- 
chase, lease and otherwise acquire such real and 
personal property as may be deemed useful to the 
prosecution of the objects for which it is created. 
It may sell and dispose of the same and may 
hold or may sell and convey such property also 
as may be taken in whole or partial satisfaction 
of any debt due to it. It may also receive gifts 
of money and property to be applied to its cor- 
porate purposes. (1933, c. 385, s. 6.) 


§ 115-389. Deposits of school children.—The so- 
ciety may receive deposits of the funds of 
children and others attending any of the public 
schools or colleges of North Carolina, as provided 
in § 55-25, and subject to repayment on terms es- 
tablished by the board, provided that no individual 
account may exceed $1,000. (1933, c. 385, s. 7.) 


§ 115-390. Depositories.—The funds in the treas- 
urer’s hands may be deposited by him, to his 
credit, with banks which are members of the Fed- 
eral Deposit Insurance Corporation. In no case 
may the amount in any one bank exceed the 
amount covered by insurance. ‘The interest accru- 
ing and paid on such deposits shall be added to 
the funds of the society. (1933, c. 385, s. 8; 1935, 
c. 489, s. 2.) 


Editor’s Note.—By the amendment of 1935 this section 
was changed to conform to the changes effected in section 
115-387. As the state treasurer is no longer ex officio treas- 
urer of the society this change is necessary. 


§ 115-391. Exemption from taxation.— Neither 


EDUCATIONAL INSTITUTIONS 


deposits in the society nor its property, invest- 
ments and assets shall at any time be subject to 
taxation by the state of North Carolina or any of 
its sub-divisions, except that gift, inheritance or 
estate taxes may de levied on the transfer of pri- 
vate deposits in the society. (1933, c. 385, s. 9.) 


§ 115-392. Investments.—The funds of the so- 
ciety may, at the discretion of the board, be in- 
vested in obligations of the United States Gov- 
ernment, or of the State of North Carolina, or de- 
posited as previously provided in § 55-21. (1933, 
G.385, So li 1935, c. 489, ce840) 


Editor’s Note.—Prior to the amendment of 1935 this section 
provided that the funds where not required for student 
loans could at the discretion of the board be invested 
in obligations of the United* States government or of the 
state of North Carolina. 


§ 115-393. No expense to state.—Provided, that 
no liability of any kind shall rest on the state of 
North Carolina by reason of this article. (1933, 
C-395, Sad es el 935m C4 89s Saioe) 

Editor’s Note.—Prior to the amendment of 1935 this sec- 
tion provided also that ‘“‘no expense of any nature” should 
rest on state. This provision was omitted. 

§ 115-394. Thrift instruction provided by su- 
perintendent of public instruction in schools. — 
Within 150 days from May 13, 1933, the state su- 
perintendent of public instruction shall provide in 
the public schools of the state for instruction in 
thrift and the principles, practice and advantage 
of saving. 

In connection with the instruction so provided 
arrangements shall be made at cach school for 
the receiving of students’ savings deposits into 
the North Carolina state thrift society, subject to 
its rules and on the terms provided therein. 

The administration of the system in each school 
shall be in charge of one or more of the teachers 
in said school to be designated by the principal. 

The savings deposits shall be transmitted to the 
treasurer of the said society from time to time, in 
accordance with rules to be established by the 
governing board of the North Carolina state thrift 
society, and shall be held for the purposes declared 
in the charter of the said society. (1933, c. 481, 
SSul 4 1935.0 Ca 4890 Ss On) 

Editor’s Note.—Prior to the amendment of 1935 this sec- 
tion provided, in the last paragraph, that deposits should 


be transmitted to the state treasurer instead of the treas- 
urer of the society. 


Chapter 116. Educational Institutions of the State. 


Art. 1. The University of North Carolina. Sec. 
: ; ‘ 

Part 1. General Provisions. 116-9. Governor to preside at trustees meetings 
Sec. Ray or appoint presiding officer. 
st: Constitutional on, eye 116-10. Rules and regulations. 
116-2. Consolidated University of North, Caro 17). 7, eveentive committees 

lina. : : 116-12. President and faculty. 
116-3. Incorporation and corporate pee 116-13. ‘Treasurer; dities and bond. 
pt6-4. Trustees ; number, election and term. 116-14. Vacancies in offices of secretary and 
116-5. Living Governors made honorary mem- Perucureel 

bers of board of tfustees. ee oes te 
116-6. Trustees may remove members of board. ~Lo. x . . ; 
116-7. Filling vacancies in board. 116-16. pre degrees, etc., by consolidated 
116-8. Meetings of trustees, regular and special; ieee y- 

quorum. 116-17. Application of receipts. 
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CHAPTER 116. EDUCATIONAL INSTITUTIONS 


Sec: 

116-18. Gifts and endowments belong to institu- 
tion to which made; administration of 
such funds. 

116-19. Tax exemption. 

116-20. Escheats to university. 

116-21. Evidence making prima facie case. 

116-22. Unclaimed personalty on settlements of 
decedents’ estates to university. 

116-23. Other unclaimed personalty to university. 

116-24. Certain unclaimed bank deposits to uni- 
versity. 

116-25. Other escheats. 

116-26. Application of receipts. 


Part 2. North Carolina State College of 
Agriculture and Engineering of the 
University of North Carolina. 


116-27. Operation of State College at Raleigh. 

116-28. Object of the college. 

116-29. Share in appropriations by congress. 

116-30. Board to accept gifts and congressional 
donations. 

116-31. Land scrip fund. 

116-32. Agricultural experiment station. 

116-33. Land for experimental purposes. 

116-34. Joint employment by college and state. 

116-35. Co-ordinating committee of college and 
department of agriculture created. 

116-36. Duties of co-ordinating committee. 

116-37. Findings of committee to be binding on 
commissioner of agriculture and presi- 
dent of University. 


Part 3. Woman’s College of The Univer- 
sity of North Carolina. 


116-38. Operation of College for Women at 
Greensboro. 

116-39. Objects of institution. 

116-40. Admission of students. 

116-41. Dining halls. 


Part 4. Miscellaneous Provisions. 


116-42. License for operating billiard tables, etc., 
to be approved by President of Uni- 
versity. 

116-43. License for exhibiting any form of amuse- 
ments and entertainments to be ap- 
proved by President of University. 

116-44, Violation of two preceding sections; mis- 
demeanor; jurisdiction; participant must 


Sec. 

116-57. 
116-58. 
116-59. 
116-60. 
116-61. 
116-62. 
116-63. 
116-64. 


Object of college. 

Diplomas and certificates. 

Board of Trustees. 

Course of study. 

Discrimination against counties. 
Power of exclusion from dormitories. 
Vesting the rights and titles. 
Biennial reports to governor. 


Art. 4. Appalachian State Teachers 


116-65. 
116-66. 
116-67. 
116-68. 
116-69. 
116-70. 


116-71, 
116-72. 
116-73. 
116-74, 


116-75. 
116-76. 


116-76.1. 


116-77. 
116-78. 


College. 


Name of school. 

Trustees; transfer of property. 

Term of office of trustees; vacancies. 

Meetings. 

Duty to hold property. 

Duty to provide for spending of moneys 
and erection of buildings, improve- 
ments, etc. 

Election of president and faculty. 

Board to confer degrees. 

President to keep record of board meet- 
ings; reports. 

Purpose of school; state superintendent . 
to visit school. 

Practice or demonstration school. 

To establish permanent endowment 
fund. 

Trustees of endowment fund; gifts; in- 
vestments and use of income. 

Hunting and fishing on premises. 

Infirmary arrangement to be made with 
Watauga Hospital, Inc. 


Art. 5. Pembroke State College for 


116-79. 
116-80. 
116-81. 
116-82. 
116-83. 
116-84. 


116-85. 
116-86. 


Indians. 


Incorporation and corporate powers; 
location. 

Supervision by State Board of Educa- 
tion. 

Trustees. 

President; election and duties. 

Trustees to employ and discharge teach- 
ers and manage school. 

Department for teaching of deaf, dumb 
and blind. 

Admission and qualification of pupils. 

Tax exemption. 


Art. 6. Vocational and Normal School for 


testify. 
5 ; 116-87. 
Art. 2. Western Carolina Teachers’ College. 
116-45. Western Carolina Teachers’ College. 116-88. 
116-46. Trustees; appointment; terms; to hold 
property. 116-89. 
116-47. Meeting and organization of trustees. 
116-48. ‘Trustees to hold property. 116-90. 
116-49. Duties of trustees. 116-91. 
116-50. Election of president, teachers, employ- 
ees; qualifications of teachers. 
116-51. Awarding of degrees. Art. 
116-52. Duties of president. 
116-53. Purpose of school, standards. 116-92. 
116-54. Practice or demonstration school. 116-93. 
116-55. Endowment fund. 116-94. 
Art. 3. East Carolina Teachers’ College. 116-95 
116-56. Incorporation and corporate powers. 
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Indians in Certain Counties. 


Establishment of vocational and normal 
school for Indians. 

Courses of instruction; preparatory de- 
partment; removing or closing school. 

Board of trustees; powers; terms and 
compensation; election of teachers. 

Disbursement of funds for expenses. 

Election of superintendent; salary; du- 
ties. 


7%. Negro Agricultural and Technical 
College of North Carolina. 


Establishment and name. 

Object of college. 

Board of trustees; appointments; vacan- 
cies; chairman. 

Meetings of board; compensation; exec- 
utive board. 


At - 


§ 116-1 


Sec. 
116-96. Powers of trustees. 
116-97. Admission of pupils. 
116-98. Power to receive property, and propor- 
tion of congressional donations. 
Art. 8. North Carolina College 
for Negroes. 
116-99. Trustees of the North Carolina College 
for Negroes at Durham. 
116-100. Graduate courses for negroes; superin- 


tendent of Public Instruction as ex 
officio member of boards of trustees. 


Art. 9. Negro State Teachers Collegés. 


116-101. Power of state board of education to 
establish. 
116-102. State board of education to control and 


manage Negro State Teachers Col- 
leges. 

116-103. Trustees for Negro State Teachers Col- 
leges. 


116-104. Four-year courses; granting of degrees. 


Art. 10. State School for the Blind 
and the Deaf in Raleigh. 


116-105. Incorporation and management. 

116-106. Directors; appointment; terms; vacan- 
cies. 

116-107. President, executive committee, and 
other officials; election, terms, and 
salaries. 

116-108. Meetings of the board and compensation 


of the members. 

Admission of pupils; how admission ob- 
tained. 

Admission of curable blind. 

Admission of pupils from other states. 

Board may confer degrees. 

Election of officers. 

State treasurer is ex officio treasurer of 
institution. 


116-109. 


116-110. 
116-111. 
116-112. 
116-113. 
116-114. 


116-115. Reports of board to governor. 

116-116. Removal of officers. 

116-117. Employees. 

116-118. When clothing, etc., for pupils paid for 
by county. 

116-119. Title to farm vested in directors. 


Art. 11. North Carolina School for the 
Deaf at Morganton. 


116-120. Incorporation and location. 

116-121. Directors; terms; vacancies. 

116-122. Organization of board; other officials; 
salaries. 

116-123. Superintendent. 

116-124. Pupils admitted; education. 


Art. 1. The University of North Carolina. 


Part 1. General Provisions. 


§ 116-1. Constitutional provisions. — The gen- 
eral assembly shall have power to provide for 
the election of trustees of the University of North 
Carolina, in whom, when chosen, shall be vested 
all the privileges, rights, franchises and endow- 
ments thereof, in anywise granted to or conferred 


CH. 1146. EDUCATIONAL INSTITUTIONS 


§ 116-1 


Sec. 

116-124.1. Free textbooks and state purchase and 
rental system. 

116-125. Powers of board. 


Art. 12. The Caswell Training School. 

116-126. Incorporation and general corporate 
powers. 

116-127. Objects of the school. 

116-128. State treasurer to keep accounts and 
pay out moneys. 

116-129. Persons admitted; county commissioners 
to approve. 

116-130. Persons authorized to make application 
for minors. 

116-131. Procedure for admission of adult. 

116-132. Decision by superintendent and notice 
to clerk. 

116-133. Conveyance to and from school upon 
discharge. 

116-134. Clothing and conveyance of children at 
cost of county. 

116-135. Expenditure of sums by superintendent 
of Caswell Training School for student 
work authorized. 

116-136. Discharge of pupils. 

116-137. Certain acts prohibited for protection of 


inmates. 


Art. 18. Colored Orphanage of North 


Carolina. 
116-138. Creation; powers. 
116-139. Directors; selection,  self-perpetuation, 


management of corporation. 

Board of trustees; appropriations; treas- 
urer; board of audit. 

Training of orphans. 

Control over orphans. 


116-140. 


116-141. 
116-142. 


Art. 14. General Provisions as to Tuition 
Fees in Certain State Institutions. 


116-143. State-supported institutions required to 
charge tuition fees. 

116-144. Higher fees from non-residents may be 
charged. 


Art. 15. Educational Advantages for Chil- 


dren of World War Veterans. 


116-145. Free tuition, room rent and board; cer- 
tificate of post commander; statement 
from veterans administration. 

116-146. Free tuition to child drawing federal 
compensation on account of death or 
disability of father. 

116-147. Extension of benefits of article to certain 
children. 

116-148. Extension of benefits of § 116-145 to cer- 
tain children. 


upon the trustees of such University; and the gen- 
eral assembly may make provisions, laws, and reg- 
ulations from time to time as may be necessary and 
expedient for the maintenance and management 
of such University. The general assembly shall 
provide that the benefits of the university, as far 
as practicable, be extended to the youth of the 
state free of expense for tuition; also that all the 
property which has heretofore accrued to the 
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§ 116-2 


state, or shall hereafter accrue, from escheats, un- 
claimed dividends, or distributive shares of the 
estates of deceased persons, .shall be appropriated 
to the use of the university, and the general as- 
sembly shall establish and maintain, in connec- 
tion with the university, a department of agri- 
culture, of mechanics, of mining, and of normal 
instruction. (Rev., s. 4259; Const., art. 9, ss. 6, 
Y, 14° Co S.co7e8l.) 


Construction of the Word “Dividend.” — The word 
“dividend” as used in this section is synonymous with “‘dis- 
tributive shares,” and is used as a convertible term. ‘Trus- 
tees v. North Carolina R. Co., 76 N. C. 103. 


§ 116-2. Consolidated University of North Car- 
olina—The University of North Carolina, the 
North Carolina State College of Agriculture and 
Engineering, and the North Carolina College for 
Women are hereby consolidated and merged into 
“The University of North Carolina.” (1931, c. 
202, s. 1.) 


§ 116-3. Incorporation and corporate powers.— 
The trustees of the university shall be a body po- 
litic and corporate, to be known and distinguished 
by the name of the “University of North Caro- 
lina,’ and by that name shall have perpetual suc- 
cession and a common seal; and by that name 
shall be able and capable in law to take, demand, 
receive, and possess all moneys, goods, and chattels 
that shall be given for the use of the university, 
and to apply the same according to the will of the 
donors; and by gift, purchase, or devise to receive, 
possess, enjoy, and retain forever any and all real 
and personal estate and funds, of whatsoever kind, 
nature, or quality the same mzy be, in special trust 
and confidence that the same, or the profits there- 
of, shall be applied to and for the use and purpose 
of establishing and endowing the university, and 
shall have power to receive donations from any 
source whatever, to be exclusively devoted to the 
purposes of the maintenance of the university, or 
according to the terms of donation. 


The corporation, by its corporate name, shall be 
able and capable in law to bargain, sell, grant, 
alien, or dispose of and convey and assure to the 
purchasers any and all such real and personal es- 
tate and funds as it may lawfully acquire when the 
condition of the grant to it or the will of the 
devisor does not forbid it; and shall be able 
and capable in law to sue and be sued in all 
courts whatsoever; and shall have power to open 
and receive subscriptions, and in general may do 
all such things as are usually done by bodies cor- 
porate and politic, or such as may be necessary 
for the promotion of learning and virtue. 

In addition to these powers, the board of trus- 
tees shall succeed to all the rights, privileges, du- 
ties and obligations by law, or otherwise, enjoyed 
by or imposed upon the University of North 
Carolina, the North Carolina State College of 
Agriculture and Engineering, and the North Caro- 
lina College for Women, prior to March 27, 1931. 
(Rev., ss. 4260, 4261; Code, ss. 2610, 2611, 2630; 
R. S., vol. 2, pp. 424, 425; 1789, c. 305, ss. 1, 23 
1874-5, c. 236, s. 2; 1931, c. 202, s. 4; C. S. 5782.) 

Devise to University—Capacity to Take.—See Brewer v. 
University, 110 N. C. 26, 14 S. E. 644. 


§ 116-4. Trustees; number, election and term.— 
There shall be one hundred trustees of the Uni- 
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versity of North Carolina, at least ten of whom 
shall be women, who shall be elected by the Gen- 
eral Assembly by joint ballot of both houses. The 
General Assembly in one thousand nine hundred 
and thirty-one shall elect such trustees, and their 
terms of office shall commence on July 1, 1932. 


Twenty-five of the trustees shall be elected for 
terms expiring April 1, 1933, twenty-five for terms 
expiring April 1, 1935, twenty-five for terms ex- 
piring April 1, 1937, and twenty-five for terms 
expiring April 1, 1939. As and when their terms 
respectively expire, their successors shall be elected 
by the General Assembly by joint ballot for terms 
of eight years. The superintendent of public in- 
struction is ex officio a trustee of the University. 


The members of the board of trustees of the 
University or other state institutions of North 
Carolina shall be deemed commissioners of public 
charities within the meaning of the proviso to 
section seven of Art. XIV of the Constitution of 
North Carolina. (Rev., s, 4268; Const. Art. 9, s. 
6; Code, ss: 2620, 2625; 1873-4, c. 64:°1876-7, c. 
L2i) Ss.41,02;7 £883, (c. 124, ss dees 1909 Ncw Ace. 
LOU C. 473 19S Ie C. 202 SS. 4,. Onl OS ue Como Ome. 
S. 5789.) 


This section is constitutional. 


C76, 


Trustees v. McIver, 72 N. 


§ 116-5. Living Governors made honorary mem- 
bers of board of trustees——Each of the former 
Governors of North Carolina now living is hereby 
made an honorary member of the Board of Trus- 
tees of the University of North Carolina for life, 
with the power to vote on all matters coming be- 
fore said board of trustees for consideration. The 
present Governor of North Carolina, and each 
succeeding Governor, shall, at the expiration of 
the term of office of each, automatically become 
an honorary member of the Board of Trustees of 
the University of North Carolina for life, with the 
power to vote on all matters coming before the 
said board of trustees for consideration. (1941, c. 
136.) 


§ 116-6. Trustees may remove members of 
board.—The board of trustees shall have power 
to vacate the appointment and remove a trustee 
for improper conduct, stating the cause of such 
removal on the journal; but this shall not be done 
except at a regular meeting of the board, and 
there shall be present at the doing thereof at least 
twenty of the members of the board. (Rev., s. 
42703) Codéstsx 2619-0. ©S., “voloi2, 432 eee 
5790.) 


§ 116-7. Filling vacancies in board.—Whenever 
any vacancy shall happen in the board of trustees 
it shall be the duty of the secretary of the board 
of trustees to communicate to the general assem- 
bly the existence of such vacancy, and thereupon 
there shall be elected by joint ballot of both 
houses a suitable person to fill the same. When- 
ever a trustee shall fail to be present for two suc- 
cessive years at the regular meetings of the board, 
his place as trustee shall be deemed vacant within 
the meaning of this section, but shall not apply to 
members. serving in any branch of the United 
States Armed Forces or in the military forces of 
any of the Allies of the United States. (Rev., ss. 
4721, 4272; Code, s. 2622; 1804, c. 647; 1805, c. 678, 


? 
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s. 2; 1873-4, c. 64, s. 3; 1891, c. 98; 1907, c. 828; 
L943 Cal Ose Gs os ood) 


Editor’s Note.—The 1943 amendment added the exception 
clause to the last sentence. 


§ 116-8. Meetings of trustees, regular and spe- 
cial; quorum.—There shall be two regular meet- 
ings of the board of trustees each calendar year. 
One of these regular meetings shall be in the city 
of Raleigh, which meeting shall be held during 
the session of the general assembly during the 
years that body convenes. The other regular meet- 
ing shall be held at such time and place as the 
governor may appoint. At any of the regular 
meetings of the board any number of trustees, not 
less than ten, shall constitute a quorum and be 
competent to exercise full power and authority to 
do the business of the corporation; and the board 
or the governor shall have power to appoint special 
meetings of the trustees at such time and place as, 
in their opinion, the interest of the corporation 
may require; but no special meeting shall have 
power to revoke or alter any order, resolution, or 
vote of any regular meeting; and the board of 
trustees at any regular meeting may, by resolution, 
vote, or ordinance, from time to time, as to it 
shall seem meet, limit, control, and restrain the 
business to be transacted, and the power to be 
possessed and exercised by special meetings of the 


board, called according to law, and the powers of ' 


such special meetings shall be limited, controlled 
and restrained accordingly. And every order, vote, 
resolution, or other act done, made, or adopted by 
any special meeting, contrary to any order, resolu- 
tion, vote, or ordinance of the board at any regular 
meeting shall be absolutely, to all intents and pur- 
poses, null and void. (Rev., s. 4269; Code, ss. 
2616, 2618, 2621; R. S., vol. 2, p. 433; 1873-4, c. 
uh, G, Om (Oly BRE) 


§ 116-9. Governor to preside at trustees’ meet- 
ings or appoint presiding officer—The governor 
shall preside at all the meetings of the board at 
which he may be present; and if, by indisposition 
or other cause, the governor shall be absent from 
any meeting of the board, he may appoint, in 
writing, some other person, being a trustee, to act 
in his stead for the time being, which appointee 
shall preside accordingly; and if at any time the 
governor shall be absent from the meeting of the 
board and shall not have appointed some trustee 
to act in his stead it shall be lawful for the board 
to appoint some one of their number to preside 
for the time being. (Rev., s. 4263; Code, s. 2615; 
Preps VOL) 2540 400841 8054 Cx OF 83. Cy Se 5788s) 


§ 116-10. Rules and regulations.—The trustees 
shall have power to make such rules and regula- 
tions for the management of the university as 
they may deem necessary and expedient, not in- 
consistent with the constitution and laws of the 
state. (Rev., s. 4273; Code, s. 2623; 1873-4, c. 64, 
s. 4; C. S. 5794.) 


§ 116-11. Executive committee. — The trustees 
shall have power to appoint from their own num- 
ber an executive committee which shall be clothed 
with such powers as the trustees may confer. 
(Rev., s. 4267; Code, s. 2624; 1873-4, c. 64, s. 5; C. 
S. 5795.) 


§ 116-12. President and faculty——The trustees 
shall have the power of appointing a president of 
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the University of North Carolina and such pro- 
fessors, tutors, and other officers as to them shall 
appear necessary and proper, whom they may re- 
move for misbehavior, inability, or neglect of 
duty. (Rev., s. 4264; Code, s. 2613; R. S., vol. 2, 
p. 427; 1789, c. 305, s. 7; C. S. 5796.) 


§ 116-18. Treasurer; duties and bond.—The trus- 
tees shall elect and commission some person to 
be treasurer for the corporation during the term 
of two years and until his successor shall be 
elected and qualified; which treasurer shall enter 
into bond, with sufficient sureties, payable to the 
state of North Carolina, in the sum of not less 
than ten thousand dollars, conditioned for the 
faithful discharge of his office and the trust re- 
posed in him, and that all moneys and chattels 
belonging to the corporation that shall be in his 
hands at the expiration of his office shall then be 
immediately paid and delivered into the hands of 
the succeeding treasurer. Every treasurer shall 
receive all moneys, donations, gifts, bequests, and 
charities whatsoever that may belong or accrue 
to the corporation during his office, and at the 
expiration thereof shall account with the trustees 
for the same, and the same pay and deliver over 
to the succeeding treasurer; and on his neglect 
or refusal so to pay and deliver the same proceed- 
ings may be had against him as is or may be pro- 
vided for the recovery of moneys from sheriffs or 
other persons chargeable with public moneys. 
(Rev., s. 4265; Code, s. 2612; R. S., vol. 2, p. 426; 
1789, c. 305, s. 4; C. S. 5797.) 


§ 116-14. Vacancies in offices of secretary and 
treasurer.—In case the office of secretary or treas- 
urer of the corporatton shall be vacant from any 
cause whatever in the recess of the board of trus- 
tees, the president shall appoint a suitable person 
to fill the same until the annual meeting of the 
board of trustees, at which time the board shall 
elect a proper person to fill such vacancy. (Rev., 
s. 4266; Code; s. 2617; R. S., vol. 2, p. 433; (Gs Se 
5798.) 

§ 116-15. Extension work.—It shall be the duty 
of the faculty of the University to extend its influ- 
ence and usefulness as far as possible to the 
persons of the state who are unable to avail 
themselves of its advantages as resident stu- 
dents, by extension courses, by lectures, and by 
such other means as may seem to them most 
effective. (1919, c. 199, s. 3; C. S. 5837.) 


§ 116-16. Awarding of degrees, etc., by con- 
solidated University —The faculty of the Univer- 
sity, that is to say, the president and professors, 
shall have the power of conferring all such degrees 
or marks of literary distinction as are usually con- 
ferred by colleges or universities, All degrees or 
marks of literary distinction conferred by the 
University of North Carolina or any of its com- 
ponent colleges as herein specified, shall be con- 
ferred by the faculty of the University of North 
Carolina or the faculty of any one of its compon- 
ent colleges by and with the consent of the board 
of trustees, but degrees or marks of literary dis- 
tinction conferred by the faculty of any one of 
the said colleges shall designate the college 
through or by which said degree or mark of lit- 
erary distinction is conferred. (1931, c. 202, 
s. 1h CHS. S796) 
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§ 116-17. Application of receipts——All receipts 
shall be applied to the maintenance and promo- 
tion of the particular unit of the university receiv- 
ing same and to the objects specified in any laws 
making appropriations for its support, or in ac- 
cordance with the expressed wishes of any donor, 
as. far as) practicable. (1907, ic. 406, ss. 17;'G, ‘S. 
5815.) 


§ 116-18. Gifts and endowments belong to in- 
stitution to which made; administration of such 
funds.—All gifts and endowments, whether mon- 
eys, goods or chattels, or real estate, heretofore 
or hereafter given or bestowed upon or conveyed 
to any one of the institutions, as existing before 
March 27, 1931, shall continue thereafter to be 
used, enjoyed, and administered by the particular 
unit to which they were given or conveyed; but 
if there were trusts, they shall be administered 
by said unit in accordance with the provisions of 
the trust deed creating them, for the benefit of 
the particular institution to which such trust deed 
was executed. The administration of all these 
funds, endowments, gifts, and contributions shall, 
however, be under the control of the board of 
trustees of the University of North Carolina. 
(1931, c. 202, s. 12.) 


§ 116-19. Tax exemption.—The lands and other 
property belonging to the corporation shall be 
exempt from all kinds of public taxation. (Rev., 
s. 4262; Const, art. 5, s. 5;.Code, s:/2614* R./S. 
vol. 2, p. 428; 1789, c. 306, s. 3; C. S. 5783.) 


§ 116-20. Escheats to university.—All real estate 
which has heretofore accrued to the state, or shall 
hereafter accrue from escheats, shall be vested in 
the University of North Cdrolina, and shall be 
appropriated to the use of that corporation. (Rev., 
s. 4282; Const., art. 9, s. 7; Code, s. 2626; R. C., c. 
113, 85115 7 89/1G.2306, s2'277Ce516782.) 

Vested Right Cannot Be Impaired by Repeal of Section.— 
The legislature is without power under the due process claus2 
of the constitution to deprive the trustees of such escheate1 
property which by virture of this section has vested in them, 
by a subsequent act repealing this section. Trustees v. 
Foy, uN. CG. 58. 

Land held by incorporated town held to escheat upon 
repeal of town charter under the facts of this case. Uni- 
versity of North Carolina v. High Point, 203 N. C. 558, 
166 S. E. 511. 

Applied in In re Will of Neal, 182 N. C. 405, 109 S. E. 70. 

Cited in Smith v. Dicks, 197 N. C. 355, 148 S. E. 464. 

§ 116-21. Evidence making prima facie case. 
—In all cases where land situated in this state is 
claimed by the University of North Carolina by 
right of escheat, it shall be sufficient to prove, in 
order to make out a prima facie case of escheat, 
that the land claimed was granted by the state 
of North Carolina; that the grantee, or any sub- 
sequent owner thereof, died without disposing of 
said land either by conveyance or will, registered 
or probated prior to the institution of the action, 
and that for fifty (50) years subsequent to the 
death of the last known owner, no person has ap- 
peared to claim the land either as devisee, grantee, 
or heir. (Ex. Sess. 1920, c. 43; C. S. 5784(a).) 

Section Applicable to Proof—The provisions of this sec- 
tion apply only to proof and not to pleading. University 
of North Carolina v. High Point, 203 N. C. 558, 166 S. E. 
511. 

§ 116-22. Unclaimed personalty on settlements 
of decedents’ estates to university—All sums of 
money or other estate of whatever kind which 
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shall remain in the hands of any executor, admin- 
istrator, or collector for five years after his quali- 
fication, unrecovered or unclaimed by suit, by 
creditors, next of kin, or others entitled thereto, 
shall be paid by the executor, administrator, or 
collector to the University of North Carolina; and 
that corporation is authorized to demand, sue for, 
recover, and collect such moneys or other estate 
of whatever kind, and hold the same without lia- 
bility for profit or interest, until a just claim there- 
for shall be preferred by creditors, next of kin, 
or others entitled thereto; and if no such claim 
shall be preferred within ten years after such 
money or other estate be received by such cor- 
poration, then the same shall be held by it ab- 
solutely. (Rev., s. 4283; Const., art. 9, s. 7; Code, 
$8.5.2627,41504% 1868-0. ¢) 113,46 “76 sense cmeom Ss: 
20: 1784,.6. 205,,.5.4.25.18097 0..763,08 1a Comb eed) 

Applied in Warner v. Western North Carolina R. Co.. 94 
INee. Ca 250. 

§ 116-23. Other unclaimed personalty to univer- 
sity—Personal property of every kind, including 
dividends of corporations, or of joint-stock com- 
panies or associations, choses in action, and sums 
of money in the hands of any person, which shall 
not be recovered or claimed by the parties entitled 
thereto for five years after the same shall become 
due and payable, shall be deemed derelict prop- 
erty, and shall be paid to the University of North 
Carolina and held by it without liability for prof- 
it or interest until a just claim therefor shall be 
preferred by the parties entitled thereto; and if no 
such claim shall be preferred within ten years after 
such property or dividend shall be received by it, 
then the same shall be held by it absolutely. (Rev., 
s. 4284; Code, ss. 2628, 2629; C. S. 5786.) 


Escheat Officer Not Liable—Funds representing amounts 
apportioned to claimants of an insolvent bank who failed 
to prove their claims, which are turned over to the secre- 
tary of state as escheat officer, are not assets of the liqui- 
dated bank, but are to be held by the University, subject 
solely to the rights of those who failed to prove their claims, 
and a depositor who proved his claim and received divi- 
dends thereon as a common claim may not hold the escheat 
officer liable for the balance unpaid on his claim upon his 
contention that the claim should have been paid in full as 
a preferred claim. Windley v. Lupton, 212 N. C. 167, 193 
Simons . 

§ 116-24. Certain unclaimed bank deposits to 
university.—All bank deposits in connection with 
which no debits or credits have been entered with- 
in a period of five years, and where the bank is 
unable to locate the depositor or owner of such 
deposit, shall be deemed derelict property and 
shall be paid to the University of North Carolina 
and held by it, without liability for profit or in- 
terest, until a just claim therefor shall be pre- 
ferred by the parties entitled thereto; and if no 
such claim shall be preierred within ten years 
after such deposit shall be received by it, then the 
same shall be held by it absolutely. The receipt 
of the University of North Carolina of any de- 
posit hereunder shall be and constitute a release 
of the bank delivering over any deposit coming 
within the provisions of this section from any lia- 
bility therefor to the depositor or any other per- 
son. (1937, c. 400; 1939, c. 29.) 

Cross Reference.—As to escheats of dividends on un- 
claimed deposits in insolvent banks, see § 53-20, subsec- 
tion (12). 

Editor’s Note—See 15 N. C. Law Rev. 350, 351. 

Prior to the 1939 amendment this section applied only to 
deposits of five dollars and less. 
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§ 116-25. Other escheats. — Unpaid and un- 
claimed salary, wages or other compensation due 
to any person or persons from any person, firm, 
or corporation engaged in construction work in 
North Carolina for services rendered in such con- 
struction work within the state are hereby de- 
clared to be escheats coming within the laws of 
this state, and the same shall be paid to the 
University of North Carolina immediately upon 
the expiration of one year from the time the same 
became due. 

Rebates and returns of overcharges due by 
utility companies, which have not been paid to 
or claimed by the persons to whom they are due 
within a period of two years from the time they 
are due or from the time any refund was ordered 
by any court or by the utilities commission, shall 
be paid to the University of North Carolina. 

All monies now in the hands of clerks of the 
superior court, the state treasurer, or any other 
officer or agency of the state or county, or any 
other depository whatsoever, as proceeds of the 
liquidation of state banks by receivers appointed 
in the superior court prior to the liquidation Act 
of one thousand nine hundred twenty-seven, shall 
be immediately turned over into the custody of 
the University of North Carolina: Provided, how- 
ever, that nothing in this section shall be con- 
strued to require the said clerk or other officer 
to turn over funds of minors or other incompe- 
tents in his possession, but the custody and con- 
trol of the same shall be under existing law with 
reference thereto. 

All monies now in the hands of the treasurer 
of the state, represented by state warrants in fa- 
‘vor of any person, firm, or corporation, whatso- 
ever, which have been unclaimed for a period of 
five years, shall be turned over to the University 
of North Carolina. 

All monies, claims, or other property coming 
into the possession of the University of North 
Carolina under this section shall be deemed dere- 
lict property and shall be held by it without lia- 
bility for profit or interest until a just claim there- 


for shall be preferred by the parties entitled | 


thereto; and if no such claim shall be preferred 
within ten years after such monies, claims, or 
property shall be received by it, then the same 
shall be held by it absolutely. 

Provided that this section shall not apply to 
the Agricultural Fund now on hand known as the 
State Warehouse Fund. (1939, c. 22.) 


§ 116-26. Application of receipts——All receipts 
heretofore had or hereafter to be had from divi- 
dends, escheated property, derelict property, 
money or other property in the hands of execu- 
tors, administrators, or collectors, and from any 
source whatever under authority of the state, and 
all interest thereon, shall be exclusively devoted 
by the trustees to the maintenance of the univer- 
Sity. (Rev., s. 4285; Code. s. 2630; 1874-5, c. 
Bao, 6. 2; C. S. 5787.) 


Part 2. North Carolina State College of Agricul- 
ture and Engineering of the University 
of North Carolina. 

§ 116-27. Operation of State College at Ra- 
leigh—The North Carolina State College of Ag- 
riculture and Engineering shall from and after 
March 27, 1931 be conducted and operated as part 
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of the University of North Carolina. It shall be 
located at Raleigh, North Carolina, and shall be 
known as the North Carolina State College of 
Agriculture and Engineering of the University of 
North Carolina. (1931, c. 202, s. 2.) 


§ 116-28. Object of the college—The object of 
this college shall be to teach the branches of 
learning relating to agricultural and mechanical 
arts and such other scientific and classical studies 
as the board of trustees may elect to have 
taught, and to promote thé liberal and practical 
education of the industrial classes in the several 
pursuits and professions of life. (1907, c. 406, 
s. 3; C. S. 5807.) 


§ 116-29. Share in appropriations by congress. 
—The appropriations made or which may here- 
after be made by the congress for the benefit of 
colleges of agricultural and mechanical arts shall 
be divided between the white and colored insti- 
tutions in this state in the ratio of the white pop- 
ulation to the colored, as ascertained by the pre- 
ceding national census. (1907, c. 406, s. 1; C. S. 
5808.) 


§ 116-30. Board to accept gifts and congres- 
sional donations.—The board of trustees shall use, 
as in its judgment may be proper, for the purposes 
of such college and for the benefit of education in 
agriculture and mechanic arts, as well as in fur- 
therance of the powers and duties now or which 
may hereafter be conferred upon such board by 
law, any funds, buildings, lands, laboratories, 
and other property which may be in its posses- 
sion. The board of trustees shall have power to 
accept and receive on the part of the state, prop- 
erty, personal, real or mixed, and any donations 
from the United States congress to the several 
states and territories for the benefit of agricul- 
tural experiment stations or the agricultural and 
mechanical colleges in connection therewith, and 
shall expend the amount so received in accord- 
ance with the acts of the congress in relation 
thereto. - (1907, c. 406, s. 6; C. S. 5816.) 


§ 116-31. Land scrip fund.—The board of trus- 
tees shall own and hold the certificates of in- 
debtedness, amounting to one hundred and 
twenty-five thousand dollars, issued for the prin- 
cipal of the land scrip fund, and the interest 
thereon shall be paid to them by the state treas- 
urer semiannually on the first day of July and 
January in each year for the purpose of aiding 
in the support of such college in accordance with 
the act of the congress approved July second, 
one thousand eight hundred and sixty-two, enti- 
tled, “An act donating public lands to several 
states and territories which may provide colleges 
for the benefit of agriculture and the mechanic 
ALtSy ae Gl OOu CH 4 VOM sero Gen snb Sil ge) 





§ 116-82. Agricultural experiment station.—The 
agricultural experiment and control station shall 
be connected with the college and controlled by 
the board of trustees. (1907, c. 406, s. 12; C. S. 
5825.) 


Cross Reference.—As to agricultural experiment station 
and test farms under auspices of board of agriculture, see 
§ 106-15. 


§ 116-33. Land for experimental purposes.— 
The State Highway and Public Works Commis- 
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sion and the board of trustees of the University 
of North Carolina are hereby authorized to enter 
into an agreement for the benefit and use of the 
North Carolina State College of Agriculture and 
Engineering of the University of North Carolina 
whereby a certain portion of the land located near 
Method, North Carolina, and in the possession of 
the State Highway and Public Works Commission 
may be conveyed to the University for a term of 
years or in fee simple, to be used by said college 
for research, experimental or demonstration pur- 
poses, and whenever an agreement is entered into, 
the Governor and Secretary of State are author- 
ized to execute a lease or deed conveying to the 
University the number of acres of land agreed 
upon. (1925, c. 198, s. 1.) 


§ 116-34. Joint employment by college and 
state.—Whenever it shall be to the advantage of 
the North Carolina State College of Agriculture 
and Engineering and any department of the State 
government to employ jointly any person, the 
board of trustees and the governing authority of 
the department, on the approval of the Governor, 
are hereby authorized to make such employment 
and to prorate the amount of the salary and other 
expenses that each shall be required to pay. (1925, 
c. 198, s. 2.) 


§ 116-35. Co-ordinating committee of college 
and department of agriculture created—A co- 
ordinating committee is hereby created consist- 
ing of thirteen members as follows: ‘The presi- 
dent of the board of trustees of the University of 
North Carolina, who shall be ex officio chairman 
of said committee, the president of the Univer- 
sity, the dean of administration of State College 
of Agriculture and Engineering, and the dean of 
agriculture, the commissioner of agriculture, the 
assistant commissioner of agriculture, and the 
state chemist or any other officer in the depart- 
ment of agriculture which the commissioner of 
agriculture may designate, three members of the 
board of trustees of the University of North 
Carolina who have a practical knowledge of agri- 
culture, to be appointed by the president of 
the said board, and three members of the state 
board of agriculture, to be appointed by the com- 
missioner of agriculture, the members so ap- 
pointed to serve for a term of two years or until 
their successors are duly appointed. (1939, c. 255, 
Sein) 


§ 116-36. Duties of co-ordinating committee.— 
It shall be the duty of the co-ordinating com- 
mittee herein created to deal with and handle any 
existing matters of duplication, overlapping or dis- 
agreement, and such controversial matters as may 
arise in the future in the agricultural agencies of 
the State College of Agriculture and Engineer- 
ing and the department of agriculture. When- 
ever there is an overlapping or disagreement in 
consequence of closely allied functions and duties 
of the said agencies, it shall be the duty of the 
co-ordination committee to allocate, after due con- 
sideration, such duties and functions as may be in 
disagreement or overlapping, and that are not al- 
ready allocated by law, to the proper agency as 
it may deem wise, and to require such co-opera- 
tion between the employees in the agencies as it 
may deem necessary. The co-ordinating commit- 
tee may investigate, on complaint, or on its own 


CH. 116. EDUCATIONAL INSTITUTIONS 


§ 116-42 


initiative, any overlapping, duplication or disagree- 
ment and the decision of the said committee shall 
be binding on all parties. (1939, c. 255, s. 2.) 


§ 116-37. Findings of committee to be bind- 
ing on commissioner of agriculture and president 
of University—The findings and recommendations 
of the co-ordinating committee shall be binding on 
the commissioner of agriculture and the president 
of the University of North Carolina and it shall 
be their duty to see that the findings and recom- 
mendations of the committee shall be put into ef- 


fect in their respective departments. (1939, c. 255, 
s. 3.) 
Part 3. Woman’s College of the University 


of North Carolina. 


§ 116-38. Operation of College for Women at 
Greensboro. — The North Carolina College for 
Women shall from and after March 27, 1931, be 
conducted and operated as a part of the Univer- 
sity of North Carolina. It shall be located at 
Greensboro, North Carolina, and shall be known 
as the Woman’s College of the University of 
North Carolina. (1931, c. 202, s. 3; 1943, c. 543.) 


Editor’s Note.—The 1943 amendment substituted the word 
“Woman’s” for the word ‘‘Women’s” in the next to the 
last line. 


§ 116-39. Objects of institution—The objects 
of the Woman’s College of the University of North 
Carolina shall be to teach young white women all 
branches of knowledge recognized as essential to 
a liberal education, such as will familiarize them 
with the world’s best thought and achievement 
and prepare them for intelligent and useful citi- 
zenship; to make special provision for training in 
the science and art of teaching, school manage- 
ment, and school supervision; to provide women 
with such training in the arts, sciences, and in- 
dustries as may be conducive to their self-support 
and community usefulness; to render to the people 
of the state such aid and encouragement as will 
tend to the dissemination of knowledge, the fos- 
tering of loyalty and patriotism, and the pro- 
motion of the general welfare. (1919, c. 199, s. 2; 
Gp S258352) 


§ 116-40. Admission of students—The board 
of trustees shall make rules and regulations for 
the admission of students, but shall not discrim- 
inate against any county in the number of students 
allowed it, in case all applicants cannot be ac- 
commodated. Each county shall have representa- 
tion in proportion to its white school population, 
if it desires it; and, should any county fail to 
avail itself of its proportional number, the board 
of trustees may recognize applicants from coun- 
ties which already have their proportionate rep- 
resentation. (Rev., s. 4254; 1891, c. 139, s. 4; C. 
S. 5836.) 


§ 116-41. Dining halls. — For the benefit of 
those who may desire to avail themselves of it 
dining halls shall be established at which meals 
shall be furnished at actual cost. (Rev., s. 4257; 
1891, c. 139, s. 12; 1905, c. 502; 1919, c. 199, s. 4; 
Cy. S.'5838)) 


Part 4. Miscellaneous Provisions. 


§ 116-42. License for operating billiard tables, 
etc., to be approved by President of University.— 
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No person, firm or corporation shall apply for or 
receive from the governing body, or the repre- 
sentative of such governing body, of any county 
or incorporated city or town, any license or au- 
thorization to set up, maintain or keep in Chapel 
Hill, or within five miles thereof, any public billiard 
table or other public table of any kind, by what- 
ever name called, at which games of chance or 
skill may be played, without first obtaining writ- 
ten permission therefor from the President of the 
University of North Carolina. Nor shall any 
person, firm or corporation apply for or receive a 
license from any such governing body, or the rep- 
resentative thereof, to keep, maintain or operate 
within the Town of Chapel Hill or within five 
miles of the boundaries thereof, any house, place 
or establishment wherein ten pin alleys, bowling 
alleys, or other games of chance or skill shall be 
operated or conducted without first obtaining 
written permission therefor from the President of 
the University of North Carolina. (Rev., s. 4278; 
Cones 644 wk, Calo, 6. Ore. ed LO, Sy 
4-.1794, ¢, 429°°1931, c.41-.C. 9.5802.) 


Editor’s Note—The Act of 1931 repealed the former 
prohibitory section and inserted the above in lieu thereof. 


§ 116-48. License for exhibiting any form of 
amusements and entertainments to be approved 
by President of University—No person, firm or 
corporation shall apply for or obtain from the 
governing body, or the representative of such 
governing body, or any county or incorporated 
city or town any license or permit to exhibit with- 
in the Town of Chapel Hill or within five miles 
thereof any theatrical, sleight of hand, equestrian 
performance, or any dramatic recitation, or any 
rope or wire dancing, natural or artificial curiosi- 
ties, or any concert, serenade or performance in 
music, singing or dancing, without first securing 
a written permission for said performance from 
the President of the University of North Carolina. 
A copy of the President’s permission shall be filed 
with the governing body, or the representative of 
such governing body, or any county or incorpo- 
rated city or town at the time said license or per- 
mit is applied for in all cases covered by this sec- 
dion, .(Rev.,.s. 4279; Code, s..2645; R. C.,-c, 1138,s. 
6; R. S., c. 116,-s. 3; 1824, c. 1252; 1931, c. 41; C. 
S. 5803.) 


Editor’s Note.—The Act of 1931 repealed the former 
section and substituted the above in lieu thereof. 


§ 116-44. Violation of two preceding sections; 
misdemeanor; jurisdiction; participant must tes- 
tify—Any perSo0n violating §§ 116-42 or 116-43 
shall be guilty of a misdemeanor, and fined not 
less than ten dollars nor more than fifty dollars, 
or be imprisoned not less than ten days nor more 
than thirty days; and if the offender is not brought 
to trial before some justice of the peace within 
twelve months after the commission of the offense, 
the superior court in term for the county in which 
the offense was committed may take jurisdiction 
of the same and punish the offender at the discre- 
tion of the court. No person shall be excused or 
incapacitated from testifying touching the viola- 
tion of any of the two next preceding sections 
by reason of his having been a participant in the 
offenses; but the testimony of such person shall 
not be used against him in any criminal prosecu- 
tion on account of such participation. (Rev., s. 
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4280) Codeweeesbse Rs Canc. 113,°s.i%5. 1879) 0, 282, 
s. 3; C. S. 5804.) 


Art. 2. Western Carolina Teachers’ College. 


§ 116-45. Western Carolina Teachers’ College. 
—The Western Carolina Teachers’ College, suc- 
cessor to The Cullowhee Normal and Industrial 
School created a public institution by Chapter 369 
of the Private Laws of 1905, is and shall remain 
a corporation under the name of the Western 
Carolina Teachers’ College, with power to sue and 
be sued, to make contracts and to exercise all 
other corporate rights and privileges incident to 
a public educational institution of the state and 
necessary to the management of the school. (1905 
(Pro) aC.43695. 1925, 0c. 270s C4 5839.) 


§ 116-46. Trustees; appointment; terms; to hold 
property.—The board of trustees of the Western 
Carolina Teachers’ College shall consist of nine 
persons to be appointed by the Governor, and 
shall hold office for four years from and after 
their appointment. Within thirty days from 
March 10, 1925, the Governor shall appoint 
five members of the board. Within six months 
from March 10, 1925, the Governor shall ap- 
point four others members of the board. At 
the time of making the appointments as herein 
provided for the Governor shall designate which 
members of the present board are to be _ suc- 
ceeded by his appointees. Any vacancies occur- 
ring in the board shall be filled by the Governor. 
The Governor shall transmit the names of. his 
appointees to the Senate at the next session of 
the General Assembly for confirmation. The 
said board is hereby created a body corporate, to 
be known as “the board of trustees of Western 
Carolina Teachers’ College.’ All property, real, 
personal, or mixed, of every kind and character, 
now owned and under the control of the board 
of trustees of the Cullowhee Normal and Indus- 
trial School at Cullowhee, or owned and under 
the control of the State Board of Education or 
of any other person or corporation for the use 
and benefit of the Cullowhee Normal and In- 
dustrial School, is hereby transferred to and the 
title thereof is hereby vested in the board of 
trustees of the Western Carolina Teachers’ Col- 
lege who shall take, receive and hold the same 
for the use and benefit of the Western Carolina 
Teachers’ College; the trustees may purchase and 
hold real and personal property; receive dona- 
tions, which donations shall be received by them 
for the purposes expressed by the donors thereof 
and shall be used for such purpose and no other, 
and do all other things necessary, proper and 
useful to carry out the provisions of this article. 
All property now owned by the Cullowhee Mill- 
ing Company, a corporation, the stock of which is 
owned by the trustees, shall be transferred to the 
board of trustees of the Western Carolina Teach- 
ers’ College and the said corporation shall be dis- 
solved according to law. The trustees shall take 
over the property of the Cullowhee Milling Com- 
pany and use it for the benefit of the Western 
Carolina Teachers’ College as fully as if it was 
now owned by the Cullowhee Normal and Indus- 
trial School and not by the Cullowhee Milling 
Company. (1925, c. 270, s. 2; 1929, c. 251, s. 2.) 


§ 116-47. Meeting and organization of trus- 
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tees—It shall be the duty of said board of trus- 
tees to hold at Cullowhee an annual meeting, at 
which meeting they shall qualify and organize, 
and consider recommendations of the president 
of the normal school, and such other business 
as may properly come before them. ‘The board 


shall elect, at such meeting, a chairman and 
vice chairman, and appoint such committees 
among their membership as they may deem 


proper and wise for the conduct of this institu- 
tion. —They may also hold such special meetings 
from time to time as they may deem necessary. 
(1925, c. 270, s. 3.) 


§ 116-48. Trustees to hold property.—It shall 
be the duty of the board of trustees of the West- 
ern Carolina Teachers’ College to take and hold 
all property, of whatever kind, heretofore held 
by the trustees of the Cullowhee Normal and 
Industrial School. The said boards of trustees 
and their successors in office shall hold in trust, 
for the State of North Carolina, all such property 
as is herein transferred to them, or to be later 
acquired by them for the purposes of said school. 
(19255 co 270) esi 4219290 cr 251 issee.) 


§ 116-49. Duties of trustees—It shall be the 
duty of the board of trustees to provide for the 
spending of all moneys whatsoever belonging to, 
appropriated to, or in any way acquired by, the 
Western Carolina Teachers’ College; they shall 
provide for the erection of all buildings, the mak- 
ing of all needed improvements, the maintenance 
and enlargement of the physical plant of the said 
normal school, and may do all things deemed 
useful and wise by them for the good of the 
school: Provided, however, that before letting 
contracts for the erection of any new buildings, 
the plans for the same shall be approved by the 
State Superintendent of Public Instruction, by 
the Secretary of the State Board of Health, and 
by the Insurance Commissioner of North Caro- 
Linas) (1925, ch 270, "6.5537 1929 C1251; %8212)) 


§ 116-50. Election of president, teachers, em- 
ployees; qualifications of teachers.—It shall be 
the duty of the board of trustees to elect a pres- 
ident of the said normal school, to fix his salary, 
and his tenure of office. Upon the recommenda- 
tion of the president, it shall be the duty of the 
board of trustees to elect other officers, teachers, 
and employees, to fix their duties, tenure of of- 
fice and their respective salaries. No person shall 
be elected as a teacher or shall teach in the regu- 
lar classes of the Western Carolina ‘Teachers’ 
College whose academic and professional qualifi- 
cations are lower than that represented by grad- 
uation from a standard college or its undoubted 
equivalent: Provided, that persons who do not 
have such qualifications may be elected and may 
teach as a_ substitute or temporary teacher, 
(1925, ¢:.° 270, "s. 6; 1989) c/ 7251, "5.5 2!) 


§ 116-51. Awarding of degrees.—The trustees, 
upon the recommendation of the faculty, are here- 
by authorized and empowered to confer or cause 
to be conferred such degrees as are usually con- 
ferred by similar institutions. 
1929, c. 251, s. 1.) 


§ 116-52. Duties of president. — It shall be 
the duty of the president to act as secretary of 
the board of trustees, to keep, in a book to be 


CH..116. EDUCATIONAL INSTITUTIONS 


(1095 nc P 70s Seats 


§ 116-54 


provided for the purpose, a full and complete 
record of all meetings of said board, and he shall 
be the custodian of all records, deeds, contracts 
and the like. He shall, with the approval of the 
chairman of the board, call all meetings of the 
board, giving proper notice to each member of 
every such meeting. Whenever the term of office 
of any member or members of the board of trus- 
tees is about to expire, or should a vacancy occur 
for any reason, the president shall immediately 
notify the Governor, to the end that he may make 
appointment pursuant to § 116-46. The president 
shall be the administrative and executive head of 
the institution. He shall prepare annually, for the 
board of trustees, a detailed report of the normal 
school for the preceding year, a copy of which 
report shall be sent to the State Superintendent 
of Public Instruction, and a copy shall be filed 
in the office of the president. (1925, c. 270, ss. 7, 
Td.) 


§ 116-53. Purpose of school, standards. — The 
central purpose of the Western Carolina Teach- 
ers’ College shall be to prepare teachers for the 
public schools of North Carolina. To that end, 
the president shall prepare courses of study, sub- 
ject to the approval of the State Superintendent 
of Public Instruction. It shall be the duty of the 
State Superintendent to visit the Western Caro- 
lina Teachers’ College from time to time, and to 
advise with the president about standards, equip- 
ment and organization, to the end that a normal 
school of high grade shall be maintained. The 
standards shall not be lower in the main, than 
the average standard of normal schools of like 
rank in the United States. (1925, c. 170, s. 8; 
1929; .Gj- 281) 8.52) 


§ 116-54. Practice or demonstration school.— 
It shall be the duty of the board of education 
and county superintendent of Jackson County to 
cooperate with the board of trustees of the West- 
ern Carolina Teachers’ College in maintaining a 
practice or demonstration school. It shall be the 
duty of board of trustees to furnish buildings, 
equipment, water and lights for such practice 
school; while the county board of education and 
the local school authorities shall furnish fuel and 
janitors, and shall pay all teachers in the prac- 
tice school the regular State or county salary 
schedule, with the proviso that any excess in 
salaries on account of specially qualified teach- 
ers shall be paid by the board of trustees of the 
normal school. The qualifications of teachers in 
the practice school shall be fixed by the board 
of trustees; the nomination of such teachers 
shall be made jointly by the county superintend- 
ent and the president; but the practice teachers 
shall be elected by the school authorities of the 
local school district. The practice school, while 
under the general administration and control of 
the normal school authorities, shall remain an 
integral part of the county school system, and 
be subject to the same regulations as to supervi- 
sion, standards, records, and the like as other 
graded schools of the county. In case of any 
disagreement between the officials herein refer- 
red to, said dispute shall be referred to the State 
Superintendent of Public Instruction, whose de- 
cision shall be final. (1925, c. 270, s. 9; 1929, c. 
251, s. 2.) 
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§ 116-55. Endowment fund. — The board of 
trustees are hereby authorized to establish a 
permanent endowment fund, to be loaned to 
needy and worthy students. The board may re- 
ceive gifts and donations, and may, after fur- 
nishing lights and power to the normal school, 
sell excess current, if any there shall be, at a 
rate approved by the utilities commission, to the 
people in the community, and set aside for said 
endowment any, moneys coming to the institution 
from such sources. The board of trustees are 
hereby empowered to make rules and regulations 
for the proper safeguarding and loaning of said 
funds. (1925, c. 270, s.. 10; 1933, c. 134, s. 8; 1941, 
c. 97.) 


Art. 8. East Carolina Teachers’ College. 


§ 116-56. Incorporation and corporate powers.— 
The trustees of the East Carolina Teachers’ Col- 
lege, established by an act of the general assembly 
of North Carolina of one thousand nine hundred 
and seven, and located at Greenville, North Caro- 
lina, shall be and are hereby constituted a body 
corporate by and under the name and style of 
“The Board of Trustees of the East Carolina 
Teachers’ College,’ and by that name may sue 
and be sued, make contracts, acquire real and per- 
sonal property by gift, purchase, or devise, and 
exercise such other rights and privileges incident 
to corporations of like character as are necessary 
for the proper administration of said college. 


C1907 RE? 820,568 11/5 12)16% 1911; c. 159, shit Ex..; 


Sess. 1921, c. 27, s. 1; C. S. 5863.) 

Editor’s Note.—This section was amended by Ex. Sess. 
1921, ch. 27, sec. 1, by substituting the word ‘“‘college’’ for the 
original words “training school” twice appearing in this sec- 
tion. 

Validity of Bond for Establishment.—See Cox v. Com., 146 
INC est Cleo re raed 6; 

§ 116-57. Object of college.——The college shall 
be maintained by the state for the purpose of giv- 
ing to young white men and women such educa- 
tion and training as shall fit and qualify them to 
teach in the public schools of North Carolina. 
EV9GT. er S20; S151 9099 15159) s,25° C18), 586R) 


§ 116-58. Diplomas and certificates—The board 
of trustees, upon the recommendation of the 
faculty, shall give those students in said college 
who have completed the prescribed course of 
study a diploma of graduation, and shall have the 
power to confer degrees; and they may upon the 
recommendation of the faculty grant certificates 
of proficiency for the completion of special courses. 
p1907,..c. 820, °s. 14: 1911, c: 159;.si.5; Ex.oSess. 
1920, c. 68, s. 1; C. S. 5865.) 

Editor’s Note.—The amendment (Ex. Sess. 1920, ch. 68, 
sec. 1) authorized’ the board of trustees to confer degrees 
upon students completing the course of said college. 

§ 116-59. Board of Trustees. — The board of 
trustees of the East Carolina Teachers’ College 
shall consist of 12 members, who shall be ap- 
pointed by the Governor and confirmed by the 
Senate; in addition to this number, the superin- 
tendent of Public Instruction shall be ex officio 
chairman. 

The twelve appointed members of the first board 
of trustees authorized by this section shall be ap- 
pointed for terms beginning July 1, 1929, and 
shall serve as follows: four members for two 
years, four members for four years and four mem- 
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bers for six years. Thereafter the members of the 
board shall serve for terms of six years and until 
their successors are appointed and qualified. 

Members of the board of trustees may be re- 
moved from office by the Governor and Council 
of State after a hearing before them, upon com- 
plaint being filed by the chairman of the board. 

Whenever a trustee shall fail to be present for 
one year at the regular meetings of the board, his 
place as trustee shall be deemed vacant, and said 
vacancy shall be filled by the Governor subject 
to the approval of the Senate when it next con- 
venes. (1907, c. 820, s. 15; 1911, c. 159, s. 2; 1925, 
cc, 94,)306,99. .741987, 6. 164; 1929) c. 259°C. S. 
5866.) 


Editor’s Note.——The amendment of 1925 provided that the 
board be appointed by the governor instead of the 
board of education. The amendment of 1927, increased the 
number of trustees from nine to twelve, and provided that 
whenever a trustee shall fail to be present for one year at 
the regular meetings of the Board, his place as trustee shall 
be deemed vacant and said vacancy shall be filled by the 
Governor. 


§ 116-60. Course of study.—The board of trus- 
tees shall have power to prescribe the course of 
study of said college and shall lay special em- 
phasis on those subjects taught in the public 
schools of the state, and on the art and science of 
teachine. (1907, c. 820) Ss. 133 1911, c. 159, s. 43: Ex: 
Sess. 1920, c. 68, s. 2; C. S. 5867.) 


Editor’s Note.—The Laws of 1920 Extra Session 1920, ch. 
68, sec. 2, struck out from the end of this section the prohibi- 
tion upon the power of the board of trustees that they would 
not prescribe a curriculum beyond that which would fit ana 
prepare a student for unconditional entrance into the fresh- 
man’s class of the University of North Carolina. 


§ 116-61. Discrimination against counties—The 
board of trustees shall make no rules that discrimi- 
nate against one county in favor of another in the 
admission of pupils into said college. (1907, c. 
820, s. 17; C. S. 5868.) 


§ 116-62. Power of exclusion from dormitories. 
—When, in the judgment of the board of trustees, 
the best interest of the college will be promoted 
thereby, the board may decline tc admit young 
men into the rooms of the dormitories. (1911, cv. 
159, s. 6; C. S. 5869.) 


§ 116-63. Vesting the rights and titles. — All 
rights and titles heretofore acquired in any way 
for the use and benefit of said college shall vest 
and remain in the said board of trustees as herein 
incorporated. (1911, c. 159, s. 7; Ex. Sess. 1921, c 
BT, Soe Ce. 0870.) 

Editor’s Note-——The amendment 1921 (Ex. Sess. 1921, ch. 
27, sec. 2) substituted the word “college” for the words 
“training school.” 

§ 116-64. Biennial reports to governor.—The 
trustees shall report biennially to the governor, 
before the meeting of each general assembly, the 
operation and condition of said college. (1907, c. 
820, s. 15; 1911, c. 159, s. 8; C. S. 5871.) 


Art. 4. Appalachian State Teachers College. 


§ 116-65. Name of school—The name of the 
institution first known as the “Appalachian State 
Training School’ and later changed to “Appala- 
chian State Normal School” at Boone, North 
Carolina, formerly operated under the provisions 
of §§ 5855-5862 of the Consolidated Statutes of 
1919, is hereby changed to the “Appalachian 
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State Teachers College.” (1925 (Pr.), c. 204, s. 1; 
19290(Pr J 21e2662) 


§ 116-66. Trustees; transfer of property.—The 
board of trustees of the Appalachian State Teach- 
ers College, shall consist of nine persons to be 
appointed by the Governor. Within thirty days 
from March 10th, 1925, the Governor shall name 
five members of the board and in naming the said 
five members, he shall designate which members 
of the present board are to be succeeded by the 
five so named. Within six months from March 
10th, 1925, the Governor shall name the four other 
members of the said board and in naming the 
said four other members, he shall designate which 
of the members of the present board are to be 
succeeded by-two of the four so named. The term 
of office of the first five named by the Governor 
shall expire on the first day of May, one thousand 
nine hundred and twenty-seven. The term of office 
of the last four named by the Governor shall expire 
on the first day of May, one thousand nine hun- 
dred and twenty-nine. Any vacancies occurring 
in said board shall be filled by the Governor. The 
Governor shall transmit the names of the trustees 
appointed by him to the Senate at the next session 
of the General Assembly for confirmation. The 
said board is hereby created a body corporate to 
be known as “The board of trustees of the Ap- 
palachian State Teachers College.” All property, 
real, personal or mixed of every kind and char- 
acter now owned and under the control of the 
board of trustees of the Appalachian Training 
School or the Appalachian State Normal School, 
at Boone, North Carolina, or owned and under 
the control of the State Board of Education for 
the use and benefit of the Appalachian Training 
School or the Appalachian State Normal School, 
or under the control and in the possession of any 
other person for the use and benefit of the said 
institutions, is hereby transferred to and the title 
thereof vested in the board of trustees of the Ap- 
palachian State Teachers College, who shall take, 
receive and hold the same for the use and benefit 
of the said school; the said trustees may purchase, 
and hold real and personal property, receive do- 
nations and do all things necessary and useful to 
carry out the provisions of this article. (1925 
(Pr:) # 055204,"s. "2371929 (CRr.)y Gc, 66.) 


§ 116-67. Term of office of trustees; vacancies. 
—Except as herein otherwise provided, the trus- 
tees of the Appalachian State Teachers College 
shall be appointed for the term of four years each. 
Whenever the term of office of any member or 
members of the board of trustees is about to ex- 
pire, or should a vacancy occur for any reason, 
the president shall immediately notify the Gover- 
nor, to the end that he may make appointments. 
(1925 (Pr.), c. 204, s. 12; 1929 (Pr.), c. 66.) 


§ 116-68. Meetings——It shall be the duty of 
said board of trustees to hold at Boone an annual 
meeting at which meeting they shall qualify and 
organize, and consider recommendations of the 
president of the College, and such other business 
as may properly come before them. The board 
shall elect, at such meeting, a chairman and vice 
chairman, and appoint such committees among 
their membership as they may deem proper and 
wise for the conduct of this institution. They may 
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also hold such special meetings from time to time 
as they may deem necessary. (1925 (Pr.), c. 204, 
s. 3; 1929 (Pr.), c. 66.) 


§ 116-69. Duty to hold property.—It shall be 
the duty of the board of trustees of the Appala- 
chian State Teachers College to take and hold all 
property, of whatever kind, heretofore held by the 
trustees of the Appalachian Training School or 
the Appalachian State Normal School. The said 
board of trustees and their successors in office 
shall hold in trust, for the State of North Carolina, 
all such property as is herein transferred to them, 
or to be later acquired by them for the purpose of 
said school...(1925 (Pr), icy 204,. 82.4; 41929 abs), 
c. 66.) 


§ 116-70. Duty to provide for spending of 
moneys and erection of buildings, improvements, 
etc.—It shall be the duty of the board of trustees 
to provide for the spending of all moneys what- 
soever belonging to, appropriated to, or in any 
way acquired by the Appalachian State Teachers 
College; they shall provide for the erection of all 
buildings, the making of all needed improvements, 
the maintenance and enlargement of the physical 
plant of said normal school, and may do all things 
deemed useful and wise by them for the good of 
the school, not contrary to the educational policies 
of the State or the laws of North Carolina: Pro- 
vided, however, that before letting contracts for 
the erection of any new buildings, the plans for 
the same shall be approved by the State Superin- 
tendent of Public Instruction, by the Secretary of 
the State Board of Health, and by the Insurance 
Commissioner of North Carolina. (1925 (Pr.), c. 
204, s. 5; 1929 (Pr.), c. 66.) 


§ 116-71. Election of president and faculty.—It 
shall be the duty of the board of trustees to elect 
a president of the said normal school, to fix his 
salary, and his tenure of office. Upon the recom- 
mendation of the president, it shall be the duty 
of the board of trustees to elect other officers, 
teachers, and employees, to fix their duties, tenure 
of office and their respective salaries. (1925 (Pr.), 
C. 204, S..6°.1929 (Ger) enGG,) 


§ 116-72. Board to confer degrees.—The trus- 
tees, upon recommendation of the faculty, are 
hereby authorized and empowered to confer or 
cause to be conferred such degrees as are usually 
conferred by similar institutions in America. 
(1929 (Pr.), c. 66.) 


§ 116-73. President to keep record of board 
meetings; reports.—It shall be the duty of the 
president to act as secretary of the board of trus- 
tees, to keep in a book to be provided for the 
purpose a full and complete record of all meetings 
of said board, and he shall be the custodian of 
all records, deeds, contracts and the like. He 
shall, with the approval of the chairman of the 
board, call all meetings of the board, giving proper 
notice to each member of every such meeting. 
The president shall be the administrative and 
executive head of the institution. He shall prepare 
annually for the board of trustees a detailed re- 
port of the normal school for the preceding year, 
a copy of which report shall be sent to the State 
Superintendent of Public Instruction, and a copy 
shall be filed in the office of the president. (1925 
(Pro), EF 2042's 97371998 (Pes)y c.) 667) 
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§ 116-74. Purpose of school; state superintend- 
ent to visit school.—The central purpose of the 
Appalachian State Teachers College shall be to 
prepare teachers for the public schools of North 
Carolina. ‘To that end the president shall prepare 
courses of study, subject to the approval of the 
State Superintendent of Public Instruction. It 
shall be the duty of the State Superintendent to 
visit the Appalachian State Teachers College from 
time to time, and to advise with the president 
about standards, equipment and organization, to 
the end that a normal school of high grade be 
maintained. The standards shall not be lower, in 
the main, than the average standard of normal 
schools of like rank in the United States: Pro- 
vided, however, that no person shall teach in the 
regular classes of the normal school, unless as a 
substitute or temporary teacher, whose academic 
and professional qualifications are lower than that 
represented by graduation from a standard college, 
or its undoubted equivalent. (1925 (Pr.), c. 204, 
Ses el O29 Exe) suGa OG.) 


§ 116-75. Practice or demonstration school.—lIt 
shall be the duty of the board of education and 
county superintendent of Watauga County to co- 
operate with the board of trustees of the Appa- 
lachian State Teachers College in maintaining a 
practice or demonstration school. It shall be the 
duty of the board of trustees to furnish buildings, 
equipment, water and lights for such practice 
school; while the county board of education and 
the local school authorities shall furnish fuel and 
janitors, and shall pay all teachers in the practice 
school the regular State or county salary schedule, 
with the proviso that any excess in salaries on ac- 
count of specially qualified teachers shall be paid 
by the board of trustees of the normal school. 
The qualifications of teachers in the practice 
school shall be fixed by the board of trustees; the 
nomination of such teachers shall be made jointly 
by the county superintendent and the president; 
but the practice teachers shall be elected by the 
school authorities of the local school district. The 
practice school while under the general adminis- 
tration and control of the normal school authori- 
ties, shall remain an integral part of the county 
school system, and be subject to the same regula- 
tions as to supervision, standards, records and the 
like as other graded schools in the county. In case 
of any disagreement between the bodies herein 
referred to, said dispute shall be referred to the 
State Superintendent of Public Instruction, whose 
decision shall be final. (1925 (Pr.), c. 204, s. 9; 
1192.9) (B1.), C2663) , 


§ 116-76. To establish permanent endowment 
fund.—The board of trustees are hereby author- 
ized to establish a permanent endowment fund, to 
be loaned to needy and worthy students. The 
board may receive gifts and donations and may, 
after furnishing lights and power to the normal 
school, sell excess current, if any there shall be, 
at a rate approved by the Utilities Commission, 
to the people in the community, and set aside for 
said endowment any moneys coming to the insti- 
tution from such sources. The board of trustees 
are hereby empowered to make rules and regula- 
tions for the proper safeguarding and loaning of 
said funds. (1925 (Pr.), c. 204, s. 10; 1929 (Pr.), 
m0) 1933. 0.0184, ss..1,.8.) 
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§ 116-76.1. Trustees of endowment fund; gifts; 
investments and use of income.—(1) The board of 
trustees of the Appalachian State Teachers Col- 
lege, together with other persons to be appointed 
by them, not to exceed nine in number, and to be 
known as the trusteees of the endowment fund of 
the Appalachian State Teachers College, are here- 
by created a body politic to do specific things 
hereinafter enumerated. 

(2) The chairman of the board of trustees of the 
Appalachian State Teachers College shall be the 
chairman of the trustees of the endowment fund. 

(3) The trustees may receive gifts, donations, 
bequests, and use the same, together with any 
other moneys or properties of any kind that may 
come to the board of trustees of the Appalachian © 
State Teachers College or to the trustees of the 
endowment fund of the Appalachain State Teach- 
ers College—excepting, always, state appropria- 
tions and moneys received from tuition, fees and 
the like, collected from students and used for the 
general operations of the college—and set the same 
up as a permanent endowment fund. 

(4) It shall be the duty of the trustees of the 
endowment fund to invest the funds coming into 
their hands with safety and to the best advantage 
in accordance with their judgment. 

(5) The principal of said endowment fund shall 
be kept intact; only the interest, dividends or in- 
comes may be expended each year. 

(6) In the management of the endowment fund 
no discrimination shall be made against any per- 
son from any state that may be eligible to register 
at the Appalachian State Teachers College. 

(7) It is not the intent that the income from this 
endowment fund take the place of state appropria- 
tions or any part thereof, but to supplement the 
state appropriations to the end that the college 
(1) may increase its functions, (2) may enlarge 
its areas of service, and (3) may become more use- 
ful to a greater number of people. 

(8) All incomes derived from the endowment 
fund are to be used to bring teachers with superior 
training and widely recognized ability to the col- 
lege campus: 

1. To study the child and his development. 

2. To study the learning processes. 

3. To study the best teaching techniques. 

4. To study education, especially elementary ed- 
ucation. 

5. To hold conferences, to experiment, to lec- 
ture, to write, to teach, to inspire, to the end that 
student teachers in attendance at the college may 
gather greater knowledge, power, and skill, and 
return to their schools with new zeal and with 
higher goals, giving finer opportunities to children 
everywhere. 

(9) Nothing in this section shall be construed to 
prevent the trustees of the endowment fund from 
receiving gifts, donations and bequests, and from 
using the same as the donor or donors designate. 

(10) The trustees of the endowment fund are 
authorized to do all things deemed useful and wise 
by them to carry out the true intent of this sec- 
tion. (1943, c. 193, ss. 1-10.) 


§ 116-77. Hunting and fishing on premises.—It 
shall be unlawful for anyone to hunt or fish on 
the premises of the Appalachian State Teachers 
College without written permission. Any person 


[ 301 ] 


§ 116-78 


so doing shall be deemed guilty of a misdemeanor 
and, upon conviction, shall be fined or imprisoned 
in the discretion of the court. He may have a 
preliminary hearing before any justice of the 
peace or before the mayor of the town of Boone. 
The board of trustees may fix a fee for hunting 
or fishing upon said premises and set aside any 
proceeds therefrom for the loan fund. (1925 (Pr.), 
¢,. 204," s. 11371929 (Pri) /1c..66)) 


§ 116-78. Infirmary arrangement to be made 
with Watauga Hospital, Inc—vThe Trustees of 
the Appalachian State Teachers College are here- 
by authorized to make such contract or contracts 
with the Watauga Hospital, Incorporated, for the 
reception of and treatment in of the officers, teach- 
ers and students of the Appalachian State Teach- 
ers College in the Watauga Hospital, Incorporated, 
as may secure the benefit of medical treatment for 
them. 

The trustees are further authorized and em- 
powered to pay any cost of such treatment, nurs- 
ing and care to the Watauga Hospital, Incorpo- 
rated, from time to time in accordance with the 
contract or contracts hereinbefore authorized, pro- 
vided, such Appalachian State Teachers College 
shall thereby assume no responsibility for the 
proper conduct of the said Watauga Hospital, In- 
corporated. 

The said Board of Trustees may aid in the con- 
struction of the Watauga Hospital, Incorporated, 
out of any funds available or hereafter may be 
secured for the purpose of erecting‘an infirmary. 
(1929, c. 212; 1929 (Pr.), c. 66.) 


Art. 5. Pembroke State College for Indians. 


§ 116-79. Incorporation and corporate powers; 
location—The Pembroke State College for In- 
dians shall be and remain a state institution for 
educational purposes, in the county of Robeson, 
under the name and style aforesaid, and by that 
name may have perpetual succession, sue and be 
sued, contract and be contracted with; have and 
hold school property, including buildings, lands, 
and all appurtenances thereto, situated in the 
county of. Robeson, at any place in that county to 
be selected by the trustees between Bear swamp 
and Lumber river; acquire by purchase, donation, 
or otherwise, real and personal property for the 
purpose of establishing and maintaining a school 
of high grade for teachers of the race of Cherokee 
Indians of Robeson county in North Carolina. 
(Rev., s. 4236; 1887, c. 400, ss. 1, 6; 1911, cc. 168, 
Sool, 2) 215s. em 913 cr 123;"ss4 Os 1041.Co23, 
s/s CPS. 5843.) 


Local Modification—Robeson County and Pembroke State 
College for Indians: 1929, c, 195; 1941, c. 323. 

Editor’s Note.—The 1941 amendment substituted ‘‘Pem- 
broke State College for Indians” for ‘Cherokee Indian 
Normal School of Robeson County’ as the name of this 
school. 


§ 116-80. Supervision by State Board of Educa- 
tion—The State Board of Education shall make 
all needful rules and regulations concerning the 
expenditure of funds, the selection of president, 
teachers and employees of said Pembroke State 
College for Indians. The State Board of Educa- 
tion shall control and supervise said school to the 
same extent substantially as that provided for the 
organization, control and supervision of the white 
normal and training schools; and it may change 
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the organization to suit conditions in so far as the 
needs of the school and the funds appropriated 
demand such change. (1931, c. 276, s. 3; 1941, c. 
323, s. 2.) 


§ 116-81. Trustees—The Governor shall ap- 
point eleven trustees for the Pembroke State Col- 
lege for Indians. The terms of office of nine of 
such trustees shall begin on April 1, 1937, and the 
terms of office of the remaining two shall begin on 
April 1, 1939. The terms of office of all trustees 
shall be four years and until the successors of such 
trustees are appointed and qualified. The trustees 
shall be such as the Governor shall determine, af- 
ter such inquiry and consideration as he may de- 
sire to make, to be fit, competent and proper for 
the discharge of all the duties that shall devolve 
upon them as such trustees. The governor shall 
fill all vacancies. The Governor shall transmit to 
the senate at the next session of the General As- 
sembly following their appointment the names of 
persons appointed by him for confirmation. 

The Governor shall have the power to remove 
any member of the board of trustees provided 
for in this section whenever in his opinion it is to 
the best interest of the state to remove such per- 
son, and the Governor shall not be required to 
give any reason for such removal. (1925, c. 306, 
ss. 9, 18, 14; 1929, c. 238; 1931, c. 275; 1941, c. 323.) 


§ 116-82. President; election and duties—The 
trustees shall elect one of their own number 
president of the corporation, whose duties shall 
be such as devolve upon such officers in similar 
cases, or such as shall be defined by the trustees. 
(Rev., s. 42373 1887, c. 400, 5s. 23/1911, cy 168; s. 2; 
C. S. 5845.) 


§ 116-83. Trustees to employ and discharge 
teachers and manage school.—The board of trus- 
tees of said Pembroke State College for Indians 
shall have the power to employ and discharge 
teachers, to prevent negroes from attending said 
school, and to exercise the usual functions of con- 
trol and management of said school, their action 
being subject to the approval of the state board of 
education. (1911, c. 168, s. 3; 1941, c. 323, s. 1; C. 
S. 5846.) 


§ 116-84. Department for teaching of deaf, 
dumb and blind.—The board of trustees of the 
Pembroke State College for Indians are hereby 
authorized, empowered and directed to employ 
some person trained in the teaching of the deaf 
and dumb or blind and to provide a department 
in said school in which said deaf, dumb and/or 
blind Indian children of Robeson and surround- 
ing counties may be taught, no provisions being 
now made for the teaching of said children, the 
said teacher to be employed in the same manner 
and under the same rules and regulations govern- 
ing other teachers in the said school. (1935, c. 
435-1941, c. 323, s. 1.) 


§ 116-85. Admission and qualification of pupils. 
—Persons of the Indian race of Robeson County 
who are descendants of those that were deter- 
mined to constitute those who were within the 
terms and contemplation of chapter fifty-one, 
Laws one thousand eight hundred and eighty- 
five, and within the census taken pursuant there- 
to by the County Board of Education of Robeson 
County, of either sex, resident in North Carolina, 
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who are not under thirteen years of age, may at- 
tend the Pembroke State College for Indians, and 
children not under eleven years of age may be 
admitted who can stand an approved examination 
in spelling, reading, writing, primary geography, 
and the fundamental rules of arithmetic. (Rev., s. 
BOCIee LSS ce 400.) Sen O03 9189351.) O15) See 90d ee. 
SL wSSmieo7 2 Lolo, Comes Sa tsirl 29 Cm LOO.m Sem 
1949) -e083971s.612rGiS.« 6847.) 

This section applies to residents of Robeson who have come 


in since 188. Goins v. Training School, 169 N. C. 736, 86 S. 
E. 629. 


§ 116-86. Tax exemption. — All property, real 
and personal, acquired by this corporation, by pur- 
chase, donation, or otherwise, as long as it is 
used for educational purposes, shall be exempt 
from taxation, whether on the part of the state 
or county. (Rev., s. 4239; 1887, c. 400, s. 8; C. S. 
5848.) 


Art. 6. Vocational and Normal School for 
Indians in Certain Counties. 


§ 116-87. Establishment of vocational and nor- 
mal school for Indians.—The state board of 
education is hereby authorized and empowered 
to establish a vocational and normal school at 
any place it may deem most suitable for teaching 
and training the young Indian men and women 
not otherwise provided for. (1941, c. 370, s. 1.) 


§ 116-88. Courses of instruction; preparatory 
department; removing or closing school.—In said 
vocational and normal school so created there 
shall be provided such courses of instruction in 
vocational education, teacher training and higher 
education as the state board of education and the 
state superintendent of public instruction may 
deem necessary and proper in order to furnish 
said Indians the necessary and proper educational 
facilities. A preparatory department may be es- 
tablished in connection with any such school, and 
the said state board of education shall have the 
power and authority to remove or close any such 
school established under the authority contained 
in this article. (1941, c. 370, s. 2.) 


§ 116-89. Board of trustees; powers; terms and 
compensation; election of teachers——The gover- 
nor of the state of North Carolina shall have 
the power to appoint a board of six trustees 
for any school created under the provisions of 
this article, which board shall have the general 
management of such school and such other pow- 
ers for the management thereof as are not vested 
in the state board of education or the state super- 
intendent. In addition to the six members above 
provided for, the state superintendent of public 
instruction shall be ex officio a member of said 
board of trustees and chairman thereof. 

Two members of the board of trustees shall be 
appointed for a term of two years, two for four 
years, and two for six years, and thereafter, as 
vacancies occur by the expiration of the term of 
office of each, his successor shall be appointed for 
a term of six years. Vacancies occurring by res- 
ignation or death, or otherwise, of any member of 
said board of trustees before the expiration of this 
term of office, shall be filled by the governor for 
the unexpired term. The original appointments 
shall be made by the governor in the month of 
May, one thousand nine hundred and forty-one. 
The members of the board of trustees shall re- 
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ceive no compensation for their services other 
than actual expenses while attending meetings of 
the board. 

The board of trustees shall elect one of its 
members as secretary. Said board shall have the 
power, subject to the approval of the state super- 
intendent of public instruction, to elect the teach- 
ers who shall teach in any such school. (1941, c. 
See) 


§ 116-90. Disbursement of funds for expenses. 
—All disbursements, including disbursements for 
salaries and other expenses, shall be disbursed 
and expended under the terms of the Executive 
Budget Act. (1941, c. 370, s. 4.) 


§ 116-91. Election of superintendent; salary; 
duties.—The state board of education shall elect a 
superintendent of any school established under 
the provisions of this article, and fix his salary. His 
duties shall be outlined by the state board of 
education and he shall perform such other duties 
in the educational department of the state as the 
state superintendent of public instruction may di- 
rect. His salary and expenses shall be paid out 
of the annual appropriation hereinafter provided 
for upon the requisition of the state superintend- 
ent of public instruction. (1941, c. 370, s. 5.) 


Cross Reference.—As to other provisions for schools for 
Indians in certain counties, see § 115-66. 


Art. 7. Negro Agricultural and Technical 
College of North Carolina. 


§ 116-92. Establishment and name.—A college 
of agricultural and mechanical arts is hereby es- 
tablished for the colored race to be located at 
some eligible site within this state. Such insti- 
tution shall be denominated The Negro Agricul- 
tural and Technical College of North Carolina. 
CRev... se 4221 1891, cy 549)0ss. 152) 1915. cx 267; 
C. S. 5826.) 


Cress Reference.—For section authorizing the establish- 
ment of professional and graduate courses at the Negro 
Agricultural and ‘Technical College, see § 116-100. 


§ 116-938. Object of college——The leading object 
of the institution shall be to teach practical ag- 


riculture and the mechanic arts and _ such 
branches of learning as relate thereto, not ex- 
cluding academical and classical instruction. 


(Reva 6.94229) 1802, c4'549)'53:33 Cu S. 5827%,) 


§ 116-94. Board of trustees; appointments; va- 
cancies; chairman.—The management and control 
of the college and the care and preservation of all 
its property shall be vested in a board of trustees, 
consisting of sixteen members, one of whom shall 
be the state superintendent of public instruction 
(as provided in § 116-100). The other fifteen 
members shall be divided into three classes, and 
five shall be appointed by the governor on or after 
January first, one thousand nine hundred and 
forty-three, and five on or after January first, one 
thousand nine hundred and forty-five, and five on 
or after January first, one thousand nine hundred 
and forty-seven, each and all to be appointed for 
terms of six years from January first of the year 
in which they are appointed, respectively. Mem- 
bers of the board so appointed shall serve until 
their successors are appointed and qualified. 
Appointments heretofore made by the governor 
are hereby ratified and confirmed. Any vacancies 
which, for any cause, may occur, shall be filled by 
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the governor for the unexpired term. The board 
shall annually elect one of their number to be 
chairman of the board of trustees, and may elect 
a vice-chairman. The board shall also appoint a 
secretary, who may or may not be a member of 
the board. (Rev., s. 4223; 1891, c. 549, s. 4; 1899, 
€. 389: °s. 1399943, ‘c: 182;°C."S. 5828.) 

Cross Reference.—For statute making the superintendent 
of public instruction an ex officio member of the board, see 
§ 116-100. 

Editor’s Note.—The 1943 amendment rewrote the section. 
Prior to the amendment the board of trustees, consisting 
of 15 members with six-year terms, was elected by the 
general assembly. ‘The amendment added provisions for 
election of vice-chairman and secretary. 

§ 116-95. Meetings of board; compensation; ex- 
ecutive board.—The number and times of the 
meeting of the board of trustees shall be fixed by 
the board, and the trustees shall not receive any 
pay or per diem, but only their traveling ex- 
penses and hotel fare, and that only for four 
times in each year. ‘The board of trustees shall 
have power to elect an executive board of three 
of their own number, who shall have the imme- 
diate management of the institution when the 
full board is not in session. (Rev., s. 4224; 1899, 
©.3S9s.58) 2978 ot 5829.) 


§ 116-96. Powers of trustees—The board of 
trustees shall have power to prescribe such rules 
for the management and preservation of good 
order and morals at the college as are usually 
made ,in such institutions; shall have power to 
appoint its president, instructors, and as many 
other officers or servants as to them shall appear 
necessary and proper, and shall fix their salaries, 
and shall have charge of the disbursement of the 
funds, and have general and entire supervision of 
the establishment and maintenance of the col- 
lege, and the president and instructors in the 
college, by and with the consent of the board of 
trustees, shall have the power of conferring such 
certificates of proficiency or marks of merit and 
diplomas as are usually conferred by such col- 
leges. (Rev., s. 4225; 1891, c. 549, s. 5; C. S. 5830.) 


§ 116-97. Admission of pupils—In addition to 
the powers hereinbefore granted, the board of 
trustees shall have power to make such rules and 
regulations with respect to the admission of pu- 
pils to the college for the various congressional 
districts of this state as they may deem equitable 
and right, having due regard to the colored pop- 
ulation thereof. (Rev., s. 4226; 1891, c. 549, s. 7; 
C.5. 8831.) 


§ 116-98. Power to receive property, and pro- 
portion of congressional donations.—The board 
of trustees is empowered to receive any donation 
of property which may be made to the college, 
and shall have power to invest or expend the 
same for the benefit of the college; and shall 
have power to accept on behalf of this college 
such proportion of the fund granted by the con- 
gress of the United States to the state of North 
Carolina for industrial and agricultural training 
as is apportioned to the colored race, in accord- 
ance with the act or acts of the congress in rela- 
tion thereto. (Rev., s. 4227; 1891, c. 549, ss. 6, 
12 1G. pee.) 


Art. 8. North Carolina College for Negroes. 
§ 116-99. Trustees of the North Carolina Col- 
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lege for Negroes at Durham.—There shall be 
twelve (12) trustees for the North Carolina Col- 
lege for Negroes at Durham. Within thirty days 
from March 10, 1925, the Governor shall appoint 
seven (7) members of said board and within six 
months from March 10, 1925, the Governor shall 
appoint five (5) members of said board. The 
terms of office of such trustees shall be four years 
and until successors are appointed and qualified. 
At the time of making such appointments he shall 
designate the members of the present board who 
are to be succeeded by his appointees. All vacan- 
cies are to be filled by the Governor. The Gover- 
nor shall transmit to the Senate at the next session 
of the General Assembly following his appoint- 
ment the names of the persons appointed by him 
for confirmation. The Governor shall have the 
power to remove any member of the board of 
trustees whenever in his opinion it is to the best 
interest of the state to remove such person, and 
the Governor shall not be required to give any 
reason for such removal. (1925, c. 306, ss. 9a, 
13,014.) 


§ 116-100. Graduate courses for negroes; super- 
intendent of Public Instruction as ex-officio mem- 
ber of boards of trustees.—The board of trustees 
of the North Carolina College for Negroes is 
hereby authorized and empowered to establish 
from time to time such graduate courses in the 
liberal arts field as the demand may warrant, and 
the funds of the said North Carolina College for 
Negroes justify. Such courses so_ established 
must be standard. 

The board of trustees of the North Carolina 
College for Negroes is authorized and empow- 
ered to establish departments of law, pharmacy 
and library science at the above-named institution 
whenever there are applicants desirous of such 
courses. Said board of trustees of the North 
Carolina College for Negroes may add other pro- 
fessional courses from time to time as the need 
for the same is shown, and the funds of the state 
will justify. 

The board of trustees of the Negro Agri- 
cultural and Technical College at Greensboro may 
add graduate and professional courses in agri- 
cultural and technical lines as the need for same 
is shown and the funds of the state will justify, 
and establish suitable departments therein. 

In the event there are negroes resident in the 
state properly qualified who can certify that they 
have been duly admitted to any reputable grad- 
uate or professional college and said graduate or 
professional courses are not being offered at the 
North Carolina College for Negroes, then the 
board of trustees of the North Carolina College 
for Negroes when said certification has been pre- 
sented to them by the president and faculty of 
the North Carolina College for Negroes, may pay 
tuition and other expenses for said student or stu- 
dents at such recognized college in such amount 
as may be deemed reasonably necessary to 
compensate said resident student for the additional 
expense of attending a graduate or professional 
school outside of North Carolina, and the budget 
commission may upon such presentation reim- 
burse the North Carolina College for Negroes the 
money so advanced. It is further provided that 
the student applying for such admission must fur- 
nish proof that he or she has been duly admitted 
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to said recognized professional college. In the 
case of agricultural or technical subjects such stu- 
dents desiring graduate courses should apply to 
the Agricultural and Technical College at Greens- 
boro, North Carolina. The general provisions 
covering students in the liberal arts field as stated 
in this section shal! apply. In no event shall there 
be any duplication of courses in the two institu- 
tions. 

Said boards of trustees are authorized, upon sat- 
isfactory completion of prescribed courses, to give 
appropriate degrees. 

It is further stipulated that the superintendent 
of public instruction for North Carolina shall be 
a member ex officio of the boards of trustees of 
the North Carolina College for Negroes and Ag- 
ricultural and Technical College at Greensboro, 
and shall advise with the boards of trustees of said 
Colleges upon the courses to be offered, and the 
certification of students to other colleges. In case 
of needless duplication of graduate or professional 
courses in either college, the superintendent of 
public instruction shall be charged. with the duty 
of reporting the same to the board of trustees of 
either institution, and the same shall be remedied. 
In case of failure to remedy the same, he shall 
report such failure to the budget bureau which 
will have the power and authority in its judgment 
to withhold any part of the appropriation from 
the institution so offending until said duplication 
is discontinued. 

The board of trustees of the North Carolina 
College for Negroes and the trustees of the ag- 
ricultural and Technical College, in the event that 
the budget of the institutions will not permit this 
section to be carried out on account of lack of 
funds, shall present the situation to the assistant 
director of the budget, the governor of North 
Carolina and the council of state; and they are 
hereby empowered to provide such funds as may 
be necessary to carry out the purposes of the 
same. (1939, c. 65.) 


Cross Reference——As to other provisions concerning the 
Agricultural and Technical College, see §§ 116-92 et seq. 


Art. 9. Negro State Teachers Colleges. 


§ 116-101. Power of state board of education to 
establish The state board of education is here- 
by empowered to establish normal schools at 
any place it may deem most suitable, either in 
connection with one of the colored schools of 
high grade in the state, or otherwise, for teach- 
ing and training young men and women of the 
colored race, from the age of fifteen to twenty- 
five years, for teachers in the common schools of 
the state for the colored race. A preparatory de- 
partment may be established in connection with 
the colored normal schools. And such board 
shall have the power to remove or close any of 
the existing state normal schools for the colored 
trace. (Rev., s. 4180; Code, ss. 2651, 2652; 1881, 
Bomeot. 1415S) O38 9879, c. 54, ‘ssv 1, 23 1876-7, .¢ 
ets.) 2:. 1901, -c, 565,.s. 1>.C..S. 5850.) 


§ 116-102. State board of education to control 
and manage Negro State Teachers Colleges.— 
The state board of education shall have supervi- 
sion, and shall prescribe rules and regulations for 
the control, management, and enlargement of each 
of the following normal schools: the Elizabeth 
City State Teachers College, Elizabeth City; 


3—20 


CH. 116. EDUCATIONAL, INSTITUTIONS 


§ 116-105 


Fayetteville State Teachers College, Fayetteville; 
Winston-Salem Teachers College, Winston-Salem. 

The state board of education shall make all 
needful rules and regulations concerning the ex- 
penditure of funds, the selection of principals, 
teachers, and employees. (1921, c. 61, s. 8; 1925, 
COP SO oe oe (bi) er Os 951, erevOntsa 1: 
HOSOMCCS 11S) oo. Oe DTD.) 

Editor’s Note.—By the Public Laws of 1925 the words ‘‘and 
concerning the selection of members of the board of trustees’ 
were stricken from the second paragraph of this section, to 
conform with section 116-103. 

A provision of the Act of 1931 struck out the words 
“Cherokee Indian State normal school, Pembroke’? form- 
erly appearing at the end of the first paragraph of this 
section. 

Public Laws 1939, ch. 178 changed the name of Fayette- 
ville State Normal School to the Fayetteville State Teach- 
ers College. 

Public Laws 1939, ch. 253, changed the name of the Eliza- 
beth City State Normal School to the Elizabeth City State 
Teachers College. 

§ 116-103. Trustees for Negro State Teachers 
Colleges—The Governor shall appoint a board 
of nine trustees for each of the following institu- 
tions: The Elizabeth City State Teachers Col- 
lege, at Elizabeth City; The Fayetteville State 
Teachers College at Fayetteville; and the Wins- 
ton-Salem ‘Teachers College at Winston-Salem. 
Four trustees for each college shall be appointed 
by the Governor within thirty days after March 
10, 1925; the other five members shall be appointed 
within six months after March 10, 1925. At the 
time of making such appointment the Governor 
shall name which of the present boards are to be 
succeeded by his appointees. The Governor shall 
fill all vacancies. He shall transmit to the Senate 
at the next session of the General Assembly fol- 
lowing his appointment the names of persons ap- 
pointed by him for confirmation. The terms of 
office of the members of each board shall be four 
years and until their successors are appointed and 
qualified. —The Governor shall have the power to 
remove any member of any of the boards when- 


“ever in his opinion it is to the best interest of the 


State to remove such person, and the Governor 
shall not be required to give any reason for such 
removal. (1925, c. 306, ss. 9, 13, 14.) 


§ 116-104. Four-year courses; granting of de- 
grees.—The State Board of Education is hereby 
authorized and empowered to establish in the 
Elizabeth City State Teachers College, the Fay- 
etteville State Teachers College, and the Winston- 
Salem ‘Teachers College, four-year courses in the 
field of elementary education to train elementary 
teachers qualified to obtain grammar grade and 
primary class A certificates, and to train elemen- 
tary school principals for rural and city schools. 

The degrees to be granted by the said institu- 
tions for a completion of the four-year courses of 
study shall be subject to §§ 115-322 to 115-324, 
which give the State Board of Education authority 
to regulate degrees. (1925 (Pr.), c. 170; 1939, cc. 
178, 253.) 


Art. 10. State School for the Blind and the 
Deaf in Raleigh. 


§ 116-105. Incorporation and management. — 
The institution for the education of the deaf and 
dumb and the blind, located in the city of Raleigh, 
shall be a corporation under the name and style 
of The State School for the Blind and the Deaf, 
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and shall be under the management of a board of 
directors and superintendent. (Rev., 4187; Code, 
5! 2227 18815. ¢. Tt eras 1917; "Cao, coe. 
5872.) 

Cited in Hass v. Hass, 195 N. C. 734, 739, 143 S. E. 541. 


§ 116-106. Directors; appointment; terms; vacan- 
cies.—There shall be eleven (11) directors of the 
School for the Blind and Deaf at Raleigh, to be ap- 
pointed by the Governor. Within thirty days from 
March 10, 1925, the Governor shall appoint six di- 
rectors and within six months from March 10, 
1925, the Governor shall appoint five directors. At 
the time of making the appointment the Governor 
shall designate which of the present members of 
the board are to be succeeded by his nominees and 
appointees. ‘The terms of the directors shall be 
four years from their appointment and until their 
successors are appointed and qualified. The Gov- 
ernor shall fill all vacancies. The Governor shall 
transmit to the Senate at the next session of the 
General Assembly the names of his appointees 
for confirmation. The Governor shall have the 
power to remove any member of any of the board 
of directors whenever in his opinion it is to the 
best interest of the state to remove such person, 
and the Governor shall not be required to give 
any reason for such removal. (Rev., s. 4188; Code, 
$8 22287)-1899% CC. olleeot02 190 eG 0us O05 snc: 
67; 1925, c. 306, ss. 10, 13, 14; C. S. 5873.) 


Editor’s Note.—Two material changes were made by the 
Laws of 1925. The term of the directors was decreased from 
six to four years. ‘There were formerly ‘three classes, ap- 
pointed at intervals of two years. All are now appointed ‘rn 
the same year. 


§ 116-107. President, executive committee, and 
other officials; election, terms, and salaries.—The 
board of directors shall organize by electing one 
of its number president and three an executive 
committee. The terms of office in each case shall 
be for two years. The board shall elect a superin- 
tendent, who shall be ex officio secretary of the 





board, and whose term of office shall be for three’ 


years; also a steward and a physician whose terms 
of office shall be for two years; and such other 
officers, agents, and teachers as shall be deemed 
necessary. The compensation for officers and 
agents and teachers, mentioned in this section, 
shall be fixed by the board, and shall not be in- 
creased nor reduced during their term of service. 
The board shall have power to erect any buildings 
necessary, make improvements, and in general do 
all matters and things which may be beneficial to 
the good government of the institution, and to this 
end may make by-laws for the government of the 
same. The board of directors may term the head 
teacher of the white department “principal,” and 
the chief officer of the colored department “prin- 
cipal of the colored department.” (Rev., s. 4189; 


Code; Js: 22292 188), vCaecl) wes oe Oly. Canc omeSS. 


4, oats a OSTA) 


§ 116-108. Meetings of the board and compensa- 
tion of the members.—The board shall meet at 
stated times and also at such other times as it may 
deem necessary. ‘The members of the board shall 
be paid traveling expenses incurred in the dis- 
charge of their official duties, and shall also be paid 
the same per diem on account of attending meet- 
ings of the board as is provided for boards of other 
state institutions, from time to time, in the biennial 
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appropriation acts. (Rev., s. 4190; Code, s. 2230; 
18819) c.9115 8.94351943) 62608; 61 Cmsess7 so) 

Editor’s Note.—The 1943 amendment rewrote the section 
adding the provision for payment of per diem compensation. 
Section two of the amendment validated per diem payments 
made to the board in former years. 

§ 116-109. Admission of pupils; how admission 
obtained.—The board of directors shall, on appli- 
cation, receive in the institution for the purpose of 
education, in the main department, all white blind 
children, and in the department for the colored 
all colored deaf-mutes and blind children, residents 
of this state, not of confirmed immoral character, 
nor imbecile, nor unsound in mind, nor incapaci- 
tated by physical infirmity for useful instruction, 
who are between the ages of seven and twenty- 
one years: Provided, that apnlication shall be 
made and applicants received at stated times, which 
shall be at the commencement of some scholastic 
year. 

In case of deaf-mutes the following questions 
shall be answered: 

Name? 

Is the child white or colored? 

When and where was he born? 

Was he born deaf? 

At what age did he lose his hearing? 

By what disease or accident did he become 
deaf? 

Is the deafness total or partial? 

Have any attempts been made to remove the 
deafness? 

Is there any ability to articulate or read on the 
lips? 

Have any attempts been made to' communicate 
instruction? 

Is he laboring under any bodily infirmity? 

Does he show any signs of mental imbecility 
or idiocy? 

Has he had the smallpox or been vaccinated? 

Has he had the scarlet fever? 

Has he had the measles? 

Has he had the mumps? 

Has he had the whooping-cough? 

Are there any other cases of deafness in the 
family? 

Are there any cases of deafness among relatives 
or ancestors? 

What is the name of the father? 

What is the name of the mother? 

What is the occupation of the father? 

What is his postoffice address? 

Is either of the parents dead? 

Has a second connection been formed by mar- 
riage? 

Was there any relationship between the parents 
previous to marriage? 

In case of blind applicants the following ques- 
tions shall be answered: 

Name? 

Is the child white or colored? 

When and where was he born? 

Was he born blind? 

At what age did he become blind? 

By what disease or accident did he become 
blind? 

Is the blindness total or partial? 

Have any attempts been made to remove the 
blindness? 

Have any attempts been made to communicate 
instruction? 
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Is he laboring under any bodily infirmity? 
Does he show any signs of mental inbecility 
or idiocy? 
Has he 
Has he 
Has he 


had the smallpox or been vaccinated? 
had the scarlet fever? 
had the measles? 

Has he had the mumps? 

Has he had the whooping-cough? 

Are there any other cases of blindness in the 
family? 

Are there any cases of blindness among relatives 
or ancestors? 

What is the name of the father? 

What is the name of the mother? 

What is the occupation of the father? 

What is his postoffice address? 

Is either of the parents dead? 

Has a second connection been formed by mar- 
riage? 

Was there any relationship between the parents 
previous to marriage? 

When the application is made, it shall be filed 
in the office of the superintendent, and on recep- 
tion of applicant a record of such pupil shall be 
made and entered in a book to be kept for that 
purpose. (Rev., s. 4191; Code, s. 2231; 1881, c. 
Miecey oly Caso Se Oe ON 5 8765) 


§ 116-110. Admission of curable blind—The di- 
rectors of the institution for the blind, in the city 
of Raleigh, shall set apart space in said institution 
for the use of the curable blind who, by reason of 
poverty, are unable to pay for treatment. It shall 
be the duty of the directors of the institution for 
the blind in Raleigh to admit into such institu- 
tion, from time to time, such of the blind of the 
state as they may deem to be curable. (Rev., s. 
4192+. 1895,00,.461; CaS. 5877.) 


§ 116-111. Admission of pupils from other states. 
—The board may, on such terms as they deem 
proper, admit as pupils persons of like infirmity 
from any other state: Provided, such power shall 
not be exercised to the exclusion of any child of 
this state, and the person so admitted shall not 
acquire the condition of a resident of the state by 
virtue of such pupilage. (Rev., s. 4193; Code, c. 
POSIHASSiwe) Sites: G5 Ce Si 5878.) 


§ 116-112. Board may confer degrees. — The 
board may, upon the recommendation of the su- 
perintendent and faculty, confer such degree or 
marks of literary distinction as may be thought 
best to encourage merit. (Rev., s. 4194; Code, s. 
Esa eel ae ed las, 7s 191%, Codd, Soaks Coon G87 os) 


§ 116-113. Election of officers——The board of 
directors shall, on the second Monday in May, one 
thousand nine hundred and five, and every three 
years thereafter, elect an officer to be styled su- 
perintendent. They may elect all officers and 
teachers at the same time. The terms of office of 
the superintendent and the steward shall begin 
June first, and the terms of all other officers and 
teachers shall begin September first, and for the 
periods named in this article. The superintendent 
shall be a man of good moral character, and shall 
have such experience and training as in the opinion 
of the board of directors shall qualify such person 
for this position. He shall have charge of the in- 
stitution in all its departments, and shall do and 
perform such duties and exercise such supervision 


CH. 116. EDUCATIONAL INSTITUTIONS 


§ 116-118 


as is incumbent upon such officer. (Rev., s. 4195; 
Code, s. erode lSSijic. id; st.8; 1880) 6.539, 1893, 
emo DO OU GmunO (psa se LONeMey oo, Se us L943. Ce 
425; C. S. 5880.) 


Editor’s Note.—The 1943 amendment struck out the words 
‘and shall have experience as a teacher in the deaf, dumb, 
and blind school of North Carolina, or some similar insti- 
tution, for the term of two or more years’? formerly ap- 
pearing in this section, and inserted in lieu thereof the fol- 
lowing: and shall have. such experience and training as 
in the opinion of the board of directors shall qualify such 
person for this position.” 


§ 116-114. State treasurer is ex officio treasurer 
of institution—vThe state treasurer shall be ex 
officio treasurer of the institution. He shall re- 
port to the board at such times as they may call 
on him, showing the amount received on account 
of the institution, amount paid out, and amount 
on hand. (Rev., s. 4196; Code, s. 2235; 1881, c. 
S11, 6. 9; Co SSeS. } 


§ 116-115. Reports of board to governor.—The 
board shall make a report to the governor on the 
first of January next before the regular meeting 
of the general assembly, showing the condition of 
the institution in its various departments, and 
shall give any information the governor shall de- 
sire from time to time. (Rev, s. 4196; Code, s. 
29559 1851, c, 211, 5, 9 Cy S. 5882;) 


§ 116-116. Removal of officers—The board shall 
have power to remove any officer, employee, or 
teacher for gross immorality, wilful neglect of 
duty, or any good and sufficient cause; but in any 
such case notice in writing of the charges shall 
be served on the accused, proved, and entered on 
record. The board shall fill all vacancies which 
may occur from any cause. (Rev., s. 4197; Code, 
eeoooos. ISSiwc, Olt is, 103)C. 54.5883.) 


§ 116-117. Employees.—The superintendent, sub- 
ject to the control of the board, shall have power 
to employ all employees and fix their compensa- 
tion, and to discharge them at pleasure. (Rev., 
emt1057) Gode is, beet Mieslooes Pit) s. 11-1917" c. 
35.05.17 C. S./ 5884.) 


§ 116-118. When clothing, etc., for pupils paid 
for by county.—Where it shall appear to the satis- 
faction of the Superintendent of Public Welfare 
and the Chairman of the Board of County Com- 
missioners that the parents of any deaf or blind 
child of the county, are then unable to provide 
such child with clothing and/or traveling ex- 
penses to and from the State School for the 
Blind and the Deaf, and the North Carolina 
School for the Deaf, or where such child has no 
living parent, or any estate of its own, or any 
person, or persons, upon which it is legally de- 
pendent who are able to provide expenses provided 
for herein, then, upon the demand of the insti- 
tution which such child attends or has been ac- 
cepted for attendance, said demand being made 
through the State Auditor, the Board of County 
Commissioners of the county in which such 
child resides shall issue or cause to be issued, its 
warrant payable to the State Auditor, same to 
be credited to the proper institution, for the pay- 
ment of an amount sufficient to clothe and pay 
traveling expenses of said child; provided, that 
the amount, in no case, shall exceed forty-five 
dollars ($45.00) per annum for each child, in 
addition to such amounts as may be necessary to 
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defray the actual traveling expenses to and from 
said institution. For such amount so furnished, 
the parents, or other person upon whom such 
child is, or may be, legally dependent, and such 
child, shall be and remain liable for the payment 
thereof, together with 5% per annum interest 
thereon from the date of each payment by the 
county. At any time after any of such payments, 
in the discretion of the Board of Commissioners, 
or any succeeding board, a suit may be instituted 
in some court of competent jurisdiction in said 
county, or in any other county in the State ac- 
cording to the venue now or hereafter fixed by 
law for the recovery of the same, which suit 
shall be prosecuted by the person who may now 
or hereafter perform the duties of County Attor- 
ney, and the parents of such child shall be liable 
therefor jointly and severally, and all other per- 
sons who are made liable therefor herein shall be 
liable severally for such amounts and interest 
and the costs of suit. (Rev., s. 4199; Code, s. 
P2381 S795iCs Soe, Se te et eSSe 1O0S em Gore lols 
€.°35;, 5.371919) Cheese 0927 cr 86 1980 “cradle. 
S. 5885.) 

Editor’s Note.—Prior to the amendment of 1927, this sec- 
tion required that it must appear to the satisfaction of the 
governor, upon the affidavit of two respectable citizens, that 
the parents of such child were unable to defray his expenses, 
and the governor was to draw upon the auditor for sucn 
expenses. 

§ 116-119. Title to farm vested in directors.— 
The farm of one hundred acres, now held by the 
said school, west of the city of Raleigh, shall be 
held in fee simple by the board of directors of said 
institution, to be improved, or used, or disposed of, 
or exchanged for lands more convenient, as the 
best interests of the said institution, in its judg- 
ment, may require or demand. (Rev., s. 4201; 
1901, c. 707, s. 3; C. S. 5886.) 


Art. 11. North Carolina School for the 
Deaf at Morganton. 


§ 116-120. Incorporation and location.—There 
shall be maintained a school for the white deaf 
children of the state which shall be a corporation 
under the corporate name of The North Carolina 
School for the Deaf, to be located upon the grounds 
donated for that purpose near the town of Mor- 
ganton. The North Carolina school for the deaf 
shall be classed and defined as an educational in- 
stitution. (Rev., s. 4202; 1891, c. 399, s. 1; 1915, c. 
1A CoD Ses.) 


§ 116-121. Directors; terms; vacancies. — The 
North Carolina School for the Deaf at Morganton 
shall be under the control and management of a 
board of directors consisting of seven (7) mem- 
bers. Within thirty days from March 10, 1925, the 
Governor shall appoint four directors, and within 
six months from March 10, 1925, the Governor 
shall appoint three directors. At the time of mak- 
ing such appointment the Governor shall designate 
which of the present board are to be succeeded 
by his appointees. The terms of the said trus- 
tees shall be four years from the date of their ap- 
pointment and until successors are appointed and 
qualified. The Governor shall fill all vacancies. 
The Governor shall transmit to Senate at the next 
session of the General Assembly the names of 
his appointees for confirmation. ‘The Governor 
shall have the power to remove any member of 
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the board whenever in his opinion it is to the best 
interest of the state to remove such person, and 
the Governor shall not be required to give any 
reason for such removal. (Rev., s. 4203; 1891, c. 
399, s. 2; 1901, c. 210; 1925, c. 306, ss. 11, 13, 14; 
(Ga. Sp SEEDS) 

Editor’s Note.—The changes effected in this section by the 
Laws of 1925 are the same as in section 116-106. 


Filling Vacancy by Governor.—See State v. Bristol, 
Ne Cae2ds, eon Saati ls 


122 


§ 116-122. Organization of board; other officials; 
salaries—Tke board of directors shall organize by 
appointing one of its number president and three 
an executive committee, who shal! hold office for 
two years; they ‘shall elect a superintendent, who 
shall be ex officio secretary of ths board and whose 
term of office shall be three years, and such other 
officers, teachers, and agents as shall be deemed 
necessary. The compensation for officers, teachers, 
and agents shall be fixed by the board, and shall 
not be increased or reduced during their term of 
Service, “CRev. s.. 4206211893; G 131, ssi-1,.24) 1915, 
c. 14; C. S. 5890.) 


§ 116-123. Superintendent. — The superintendent 
shall be a teacher of knowledge, skill, and ability 
in his profession and experience in the manage- 
ment and instruction of the deaf. He shall pos- 
sess good executive ability and shall be the chief 
executive officer of the institution. He shall de- 
vote his whole time to the supervision of the in- 
stitution, and shall see that the pupils are properly 
instructed in the branches of learning and _ in- 
dustrial pursuits as provided for in this article, 
and under the supervision of the board. The board 
shall elect all teachers and subordinate officers by 
and with the consent and recommendation of the 
superintendent. (Rev., s. 4206; 1893, c. 131, ss. 1, 
2; 1915, c. 14; C. S. 5891.) 


§ 116-124. Pupils admitted; education. — The 
board of directors shall, according to such reason- 
able regulations as it may prescribe, on applica- 
tion, receive into the school for the purposes of 
education all white deaf children resident of the 
state not of confirmed immoral character, nor im- 
becile or unsound in mind or incapacitated by 
physical infirmity for useful instruction, who are 
between the ages of eight and twenty-three years: 
Provided, that the board of directors may admit 
students under the age of eight years when, in its 
judgment, such admission will be for the best in- 
terest of the applicant and the facilities of the 
school permit such admission. Only those who 
have been bona fide citizens of North Carolina 
for a period of two years shall be eligible to and 
entitled to receive free tuition and maintenance. 
The board of directors may fix charges and pre- 
scribe rules whereby nonresident deaf children 
may be admitted, but in no event shall the 
admission of nonresidents in any way prevent 
the attendance of any eligible deaf child, resident 
of North Carolina. The board shall provide for 
the instruction of all pupils in the branches of 
study now prescribed by law for the public schools 
of the state and in such other branches as may be 
of special benefit to the deaf. As soon as prac- 
ticable, the boys shall be instructed and trained 
in such mechanical pursuits as may be suited to 
them, and in practical agriculture and subjects re- 
lating thereto; and the girls shall be instructed in 
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sewing, housekeeping, and such arts and industrial 
branches as may be useful to them in making 
themselves self-supporting. (Rev., s. 4204; 1891, 
c. 399, ss. 7, 8; 1907, c. 929; 1915, c. 14; 1941, c. 
12385 C.SP 58921) 


Editor’s Note.——The 1941 amendment added the provisio 
at the end of the first sentence. 


§ 116-124.1. Free textbooks and state purchase 
and rental system.—The North Carolina School for 
the Deaf, at Morganton, North Carolina, shall have 
the right and privilege of participating in the dis- 
tribution of free textbooks and in the purchase and 
rental system operated by the state of North Caro- 
lina in the same manner as any other public school 
in said state. (1943, c.. 205.) 


§ 116-125. Powers of board.—The board shall 
have power to make such by-laws, rules, and reg- 
ulations, not inconsistent with the laws of the 
state, as may be necessary for the proper manage- 
ment of said school and its officers; and shall con- 
duct the school in such way, as far as practicable, 
as to make it self-sustaining. The board is further 
authorized to make such arrangements with the 
board of directors of the state hospital at Mor- 
ganton as may be agreed upon to promote con- 
venience and economy for joint water supply and 
lighting arrangements. (Rev., s. 4205; 1891, c. 399, 
gs. 8, 9,10; CoS. 5893.) 


Art. 12. The Caswell Training School. 


§ 116-126. Incorporation and general corporate 
powers.—The Caswell Training School, formerly 
established as the North Carolina School for the 
Feeble-minded, by chapter eighty-seven of the 
public laws of nineteen hundred and eleven, shall 
be and remain a corporation invested with all 
property and rights of property heretofore held 
under the former name, and under this name may 
acquire and hold all such property as may be de- 
vised, bequeathed, or conveyed to it, and may use 
all the authority, privileges, and possessions that 
said ccrporation exercised under the former title 
and name, and shall be subject to all legal liability 
outstanding against it under the former title and 
mame (1915; 6c <266nSi0159'C. $5894) 


Cited in Moyle v. Hopkins, 222 N. C. 33, 21 S: EB. (2d) 
826. 


§ 116-127. Objects of the school—The purpose 
and aim of the Caswell training school is to segre- 
gate, care for, train, and educate, as their mentality 
will permit, the state’s mental defectives; to dis- 
seminate knowledge concerning the extent, na- 
ture, and menace of mental deficiency; to suggest 
and initiate methods for its control, reduction, and 
ultimate eradication from our people; and to main- 
tain an extension bureau for instructing the pub- 
lic in the care of the mental defectives who re- 
main in their homes and for the after-care of dis- 
charged inmates of the institution; and to create 
and maintain a psychological clinic for the study 
and observation of mental defectives charged with 
crime, and to give expert advice in all cases of 
mental defect. (1919, c. 224, s. 1; C. S. 5895.) 
ed in Moyle v. Hopkins, 222 N. C. 33, 21 S. E. (2d) 

§ 116-128. State treasurer to keep accounts and 
pay out moneys.—The state treasurer shall keep 
full accounts of said school and shall pay out all 
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moneys upon the warrant of the superintendent 
thereof, countersigned by two members of the 
board of directors under such rules and reguia- 
tions as the board of directors may establish. (1911, 
GP Stare. eS 2) 19130197, bss 8 8 1919: e295 20 Cn Os 
5897.) 


§ 116-129. Persons admitted; county commis- 
sioners to approve.—There shall be received into 
the Caswell training school, subject to such rules 
and regulations as the board of directors may 
adopt, feeble-minded and mentally defective per- 
sons of any age when in the judgment of the offi- 
cer of public welfare and the board of directors 
of said institution it is deemed advisable. All ap- 
plications for admission must be approved by the 
local county welfare officer and the judge of the 
juvenile court or the clerk of the court of the 
county wherein said applicant resides. (1911, c. 
SiS eel C MOO Mmm one LOL OR Comet. Swe mo oos 
6. $45. C5 5898.) 


Editor’s Note.—Prior to the amendment of 1923, this sec- 
tion specified pupils and their ages, who could be admitted 
to this institution. The former section had also required 
that the person making an application for admission of 
pupils should first obtain written approval of the board of 
county commissioners of the pupil’s legal residence. In 
lieu of this provision the last sentence of this section was 
substituted. 


§ 116-130. Persons authorized to make applica- 
tion for minors.—The application for the admis- 
sion of a child below the age of twenty-one years 
shall be made, first, by the father, if the father 
and mother are hving together; second, by the 
one having custody of the child, if the father 
and mother are not living together; third, by 
a guardian duly appointed; fourth, by the superin- 
tendent of any county home, or by the person 
having the management of any orphanage, as- 
sociation, charity, society, children’s home work- 
ers, ministers, teachers, or physicians, or other in- 
stitutions where children are cared for. Under 
items third and fourth, consent of parents, if liv- 
ings enot required, (CI985 °C.) 266, sir3aer Cris; 
5899.) 


§ 116-181. Procedure for admission of adult.— 
1. Affidavit. In case of mentally defective per- 
sons who are twenty-one years or over, any re- 
sponsible person residing in the county may file 
in the office of the clerk of the superior court of 
the county an affidavit stating that some person 
of the county is not being properly maintained or 
cared for by those having such person in charge; 
that such person is feeble-minded, and is over 
twenty-one and is in good bodily health, and is 
not helpless, is not afflicted with any chronic or 
contagious disease; that said person is a legal 
resident of the state and county where the ap- 
plication is filed, together with such other state- 
ments as may be necessary to show that he or she 
is a proper person to be admitted to such institu- 
tion, and that his or her admission thereto would 
be in conformity to the rules and regulations es- 
tablished by the board of directors for the ad- 
mission and care of such person. 

2. Summons upon affidavit. Upon the filing of 
the affidavit in the office of the clerk of the su- 
perior court by the proper person, the clerk shall 
issue a summons to such person named in the ap- 
plication or petition, requiring him or her to be 
and appear before said court, or the judge there- 
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of, at some time to be fixed by the clerk, not more 
than ten days thereafter. 

3. Action upon affidavit. The judge or clerk 
shall, as soon as convenient, pass upon said ap- 
plication or petition, and it shall be the duty cf 
said court to examine such witnesses as may be 
necessary, among whom shall be at least one phy- 
sician, to prove the truth or falsity of the state- 
ments in said application or petition. 

4. Order of commitment. If the court finds 
that each and all of the allegations contained in 
said application or petition are true, and that said 
person is a proper person to be cared for in said 
institution, it shall be its duty to make an order 
committing the care and custody of said person 
to said institution. 

5. Transcript to superintendent: costs paid by 
county. It shall be the duty of the clerk of said 
court to make a certified copy of said application 
or petition and the finding and judgment of said 
court, and transmit the same, together with a 
statement of such facts as can be ascertained con- 
cerning the personal and family history of such 
person, to the superintendent of the institution at 
Kinston, North Carolina. The costs of said pro- 
ceedings shall be allowed and paid by the board of 
county commissioners of the county. (1915, c. 
266, s. 4; C. S. 5900.) 


§ 116-132. Decision by superintendent and no- 
tice to clerk—Upon receipt of such order of com- 
mitment, it shall be the duty of the superintendent 
of the institution at once to consider the applica- 
tion and to determine whether or not said person 
shall be admitted to the institution, and to notify 
the clerk of the court of his decision, and if there 
is room for any more inmates, or as soon there- 
after as there shall be room in the institution, to 
notify the clerk that such person will be received 
in the institution. With such notice the superin- 
tendent shall send a list of such clothing as shall 
be prescribed by the board of trustees of the in- 
stitution, and a blank form of certificate of health 
and freedom of exposure to contagious disease at 
such time. In case the parents or custodian of 
such person shall be financially unable to furnish 
the clothing as required, the clerk shall procure 
the clothing at a cost not to exceed twenty dollars, 
and the payment for same shall be made out of 
the county treasury by the board of county com- 
missioners upon the certificate of the clerk of the 
court. (1915, c. 266, s. 5; C. S. 5901.) 


§ 116-183. Conveyance to and from school upon 
discharge.—Upon receiving notice that such per- 
son can be admitted to the institution, the clerk 
shall order the parents, custodian, or applicant to 
convey such person to the institution without ex- 
pense to the institution or the county. In case 
such parents, custodian, or applicant is financially 
unable to bear such expense, the clerk shall cause 
the person to be conveyed to the institution in the 
same manner and in accordance with the same 
forms as are now provided by law for the trans- 
fer of patients to insane hospitals, so far as they 
are applicable. And when any child or person, 
who is or has been an inmate of the institution, is 
dismissed or discharged from said institution in 
accordance with the rules and regulations of said 
institution, the parent or guardian of such child or 
person shall come, or send some responsible per- 
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son, to receive said child or person and convey 
same to his or her legal residence, without cost 
to the institution; and in case the parent or guard- 
ian of said child or person is wholly unable to 
bear such expense, then the commissioners of 
said county shall allow such expense. (1915, c. 
266, s. 6; C. S. 5902.) 


§ 116-134. Clothing and conveyance of children 
at cost of county.—In case the parents of a child 
below the age of twenty-one are wholly unable to 
bear the expense of furnishing the clothing of 
said child as required by the rules and regulations 
of the board of directors of said school, or of 
furnishing the money for transportation of such 
child to the school, it shall be the duty of the 
county from which the child is sent to bear such 
cost, in the manner provided for adults in the 
other sections of this article. (1915, c. 266, s. 7.) 


§ 116-185. Expenditure of sums by superintend- 
ent of Caswell Training School for student work 
authorized. — The superintendent of Caswell 
Training School is hereby authorized and em- 
powered in his discretion, when funds are availa- 
ble, to pay children of the school for work done 
at the Caswell Training School: Provided, that 
the amount of money so expended shall not ex- 


ceed fifteen hundred dollars ($1,500.00) in any one . 


fiscal year. (1939, c. 278.) 


§ 116-136. Discharge of pupils—Any pupil of 
said school may be discharged or returned to his 
or her parents or guardian when in the judgment 
of the directors it will not be beneficial to such 
pupil, or will not be for the best interests of said 
school, to retain the pupil therein. (1915, c. 266, s. 
9; C. S. 5904.) 


§ 116-137. Certain acts prohibited for protec- 
tion of inmates.—It shall be unlawful: 

(a) For any person to advise, or solicit, or to 
offer to advise, or solicit, any inmate of said 
school to escape therefrom: 

(b) For any person to iransport, or to offer to 
transport, in automobile or other conveyance any 
inmate of said school to or from any place: Pro- 
vided, this shall not apply to the superintendent 
and teachers of said school, or to employees or 
any other person acting under the superintendent 
and teachers thereof; 

(c) For any person to engage in, or to offer to 
engage in, prostitution with any inmate of said 
school; 

(d) For any person to receive, or to offer to 
receive, any inmate of said school into any place, 
structure, building or conveyance for the purpose 
of prostitution, or to solicit any inmate of said 
school to engage in prostitution; 

(e) For any person to conceal an escaped in- 
mate of said school, or to furnish clothing to an 
escaped inmate thereof to enable him or her to 
conceal his or her identity. 

The term “inmate” as used in this section shall 
be construed to include any and all boys and 
girls, men or women, committed to, or received 
into, said Caswell training school under the pro- 
visions of the law made and provided for the re- 
ceiving and committing of persons to said Cas- 
well training school; and the term “prostitution” 
shall be construed to include the offering or re- 
ceiving of the body for sexual intercourse. 
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Any person who shall knowingly and wilfully 
violate sub-sections (a) and (b) of this section 
shall be guilty of a misdemeanor, and shall be 
fined or imprisoned, or both fined and imprisoned, 
in the discretion of the court; that any person who 
shall knowingly and wilfully violate sub-sections 
(c), (d) and (e) of this section shall be guilty of 
a felony, and shall be fined or imprisoned, or both 
fined and imprisoned, in the discretion of the 
Courts § (1957, icy 235s) 


Art. 13. Colored Orphanage of North Carolina. 


§ 116-188. Creation; powers.—The corporation 
created by chapter forty-seven, Private Laws of 
one thousand eight hundred and eighty-seven, be, 
and it is hereby, continued as a body corporate 
for a period of sixty years from March 8, 1927, 
under the name and style of “The Colored Or- 
phanage of North Carolina.” The said corpora- 
tion shall have power to receive, purchase, and 
hold property, real and personal, not to exceed in 
value one million dollars, to sue and be sued, to 
plead and be impleaded, to receive gifts, donations 
and appropriations, to contract and be contracted 
with, and to do all other acts usual and necessary 
in the conduct of such corporation, and to carry 
out the intent and purposes thereof under and as 
subscribed by the laws of North Carolina. (1927, 
CuplO2yeceel 


§ 116-139. Directors; selection, self-perpetuation, 
management of corporation—M. F. ‘Thornton, 
Reverend M. C. Ransom, J. W. Levy, J. C. Jef- 
freys, J. E. Shepard, N. A. Cheek and Alex Peace 
and Reverend G. C. Shaw are hereby named and 
appointed as members of the Board of Directors 
of said “The Colored Orphanage of North Caro- 
lina.” The Governor of North Carolina shall ap- 
point five white citizens of Granville County as 
members of said Board of Directors, and the 
thirteen so named shall constitute the Board of 
Directors of said corporation. Said Board of 
Directors shall organize by the election of a presi- 
dent and secretary, shall make all necessary by- 
laws and regulations for the convenient and effi- 
cient management and control of the affairs of 
said corporation, including the method by which 
successors to the directors herein named shall be 
chosen. (1927, c. 162, s. 2.) 


§ 116-140. Board of trustees; appropriations; 
treasurer; board of audit—vThe five members of 
said Board of Directors so appointed by the 
Governor shall also serve as a Board of Trustees 
of said “The Colored Orphanage of North Caro- 
lina.” The said Board of Trustees’ so appointed 
shall serve for a term of four years and until their 
successors are chosen. All appropriations made 
by the General Assembly to the said “The Colored 
Orphanage of North Carolina” shall be under the 
control of the Board of Trustees, and said ap- 
propriations shall be expended under their super- 
vision and direction. The Board of Trustees shall 
select one of their members as a treasurer of the 
fund appropriated to the institution by the Gen- 
eral Assembly and also not more than two per- 
sons to act as a board to audit the expenditure of 
such appropriation. The treasurer shall receive a 
salary of one hundred dollars per year for his 
services and members of the Board of Audit a 
salary not to exceed one hundred and fifty dollars 
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per year. The Treasurer shall give a bond payable 
to the State of North Carolina in a surety com- 
pany in such sum as the Board of Trustees may 
require, the annual premium to be paid out of the 
funds of the said orphanage. (1927, c. 162, s. 3.) 


§ 116-141. Training of orphans.—The said cor- 
poration shall receive, train and care for such col- 
ored orphan children of the State of North Caro- 
lina as under the rules and regulations of said cor- 
poration may be deemed practical and expedient, 
and impart to them such mental, moral and in- 
dustrial education as may fit them for usefulness 
in life. (1927, c. 162, s. 4.) 


§ 116-142. Control over orphans.—The said cor- 
poration shall have power to secure the control of 
such orphans by the written consent of those 
nearest akin to them or of those having control 
of such orphans, and shall receive such others as 
may be committed to its care under the appro- 
priate laws of the State; and it shall be unlawful 
for any person or persons to interfere in any way 
with said corporation in the management of such 
orphans after they shall have been entered and 
received by it. The Board of Directors shall make 
all necessary rules and regulations for the recep- 
tion and discharge of children from said orphan- 
age, (1927, cy 162, s. 5.) 


Art. 14. General Provisions as to Tuition Fees 
in Certain State Institutions. 


§ 116-143. State-supported institutions required 
to charge tuition fees.——The trustees of the Uni- 
versity of North Carolina, including the Univer- 
sity of North Carolina, the State College of Ag- 
riculture and Engineering and the Woman’s Col- 
lege of the University of North Carolina, and the 
trustees of the East Carolina ‘Teachers’ College, 
the Western Carolina Teachers’ College, the Ap- 
palachian State Teachers’ College, the Negro 
Agricultural and Technical College, the Winston- 
Salem ‘Teachers’ College, the Fayetteville State 
Teachers’ College, the Elizabeth City State Teach- 
ers’ College, the North Carolina College for Ne- 
groes and the Pembroke State College for Indians, 


-be and they are hereby authorized and directed to 


fix the tuition fees for their several state supported 
institutions, each board of trustees acting sepa- 
rately for their respective institutions, in such 
amount or amounts as they may deem best, taking 
into consideration the nature of each department 
and institution and the cost of equipment and 
maintaining the same; and are further instructed 
to charge and collect from each student, at the 
beginning of each semester, tuition fees and an 
amount sufficient to pay room rent, servants’ hire 
and other expenses for the term. Indigent cripples 
are exempt from the provisions of this article. 

In the event that said students are unable to 
pay the cost of tuition, as the same may become 
due, in cash, the said several boards of trustees 
are hereby authorized and empowered, in their 
discretion, to accept the obligation of the student 
or students together with such collateral or se- 
curity as they may deem necessary and proper, 
it being the purpose of this article that all stu- 
dents in state institutions of higher learning shall 
be required to pay tuition, and that free tuition 
be and the same is hereby abolished, except such 
students as are physically disabled, and are so 
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certified to be by the vocational rehabilitation di- 
vision of the state board for vocational education, 
who shall be entitled to free tuition in any of the 
institutions named in this article. (1933, c. 320, 
s. 1; 1939, cc. 178, 253.) 


§ 116-144. Higher fees from non-residents may 
be charged.—The provisions of this article shall 
not be construed to prohibit the several boards 
of trustees from charging non-resident students 
tuition in excess of that charged resident students. 
(GIGSB. Ye. BRO, SB) 


Art. 15. Educational Advantages for Children of 
World War Veterans. 


§ 116-145. Free tuition, room rent and board; 
certificate of post commander; statement from 
veterans administration —Any child who has been 
a resident of North Carolina for two years, and 
whose father was killed in action or died from 
wounds or other causes while a member of the 
armed forces of the United States between April 
sixth, one thousand nine hundred seventeen, the 
date of the declaration of war, and July second, 
one thousand nine hundred twenty-one, the legal 
termination thereof, or any child whose father 
was a member of the armed forces of the United 
States of America during the aforesaid period and 
who has died as a direct result of injuries, wounds 
or other illness contracted during said period of 
service, shall be entitled to and granted a schol- 
arship of free tuition, room and board and all nec- 
essary fees required of students and furnished by 
the state educational institution at which such stu- 
dent has matriculated. This scholarship shall not 
extend for a longer period than four academic 
years. 

In addition to the scholarship of free tuition 
above provided, there shall also be granted to any 
child needing financial assistance who is embraced 
within the classification covered by this section, 
free room rent and board in any of the state’s ed- 
ucational institutions which provide rooms and 
eating halls operated: by the institution, and such 
other items and institutional services as are em- 
braced within the so-called institutional matricu- 
lation fees and other special fees and charges re- 
quired to be paid as a condition to remaining in 
said institution and pursuing the course of study 
selected. All applicants desiring to share the 
benefits of this paragraph and who are qualified 
to meet the entrance requirements shall submit 
to the educational institution they desire to enter 
a certificate of financial need duly executed by 
the commanding officer of American Legion Post 
located within same county as applicant and by 
the clerk of the superior court of said county. If 
no Legion Post is located in said county, then the 
certificate may be signed by the commanding 
officer of the nearest American Legion Post. 

Said applicant shall also furnish statement from 
United States veterans administration showing 
that the applicant comes within the class desig- 
nated as war orphans and as herein described: 
Provided, that all the benefits provided for in this 
section shall also apply to any child whose father 
was a member of the armed forces of the United 
States of America during the aforesaid period and 
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who is now living but due to illness contracted 
since July second, one thousand nine hundred 
and twenty-one, has been certified by the United 
States veterans administration as totally and per- 
manently disabled but who draws no compensa- 
tion from the United States government other 
than his insurance and hospitalization benefits. 

(1987,.c. 242,.s: 1351939, ec4547 165)0s: Is 1941. ace, 
154, 289; 1943, c. 534, s. 1.) 

Editer’s Note.——The first 1939 amendment inserted in the 
first paragraph the provision relating to a father who died 
prior to 1925. ‘The second 1939 amendment added that part 
of the first sentence of the second paragraph beginning with 
the words ‘‘and such other items.” 

Public Laws of 1941, chapter 154, struck out the words 
“prior to one thousand nine hundred twenty-five” which 
formerly appeared after the words ‘‘who has died’? in the 
first sentence. 

Public Laws 1941, chapter 239, added the proviso at the 
end of the section. 

Section one of the 1943 amendment struck out the words 
“in any of the State’s Educational Institutions’ at the 
end of the first sentence and added in lieu thereof the words 
which now appear after the word “tuition.” 


§ 116-146. Free tuition to child drawing federal 
compensation on account of death or disability 
of father. — Any child in North Carolina, 
who is drawing compensation from the United 
States Government, on account of the death or 
disability of its father, which death or disability 
was incurred while a member of the armed forces 
of the United States Government during the 
World War, and who has not attained the age of 
twenty-one years, may be entitled to and granted 
a scholarship of free tuition in any of the State’s 
educational institutions. (1931, c. 370.) 


§ 116-147. Extension of benefits of article to 
certain children.—The benefits of the provisions of 
this article shall be extended to and may be availed 
of by any child whose father was a resident of the 
state of North Carolina at the time said father en- 
tered the armed forces of the United States and 
whose father was, prior to his death, or is at the 
time the benefits of this article are sought to be 
availed of, suffering from a service-connected dis- 
ability of thirty per cent or more as rated by the 
United States veterans administration; provided, 
that such educational benefits to such children of 
partially disabled veterans shall be limited to not 
more than five children in any one school year; 
and provided further, that if more than five chil- 
dren of such partially disabled veterans apply for 
the benefits of this article in any one school year 
the state superintendent of public instruction shall 
designate the five children who shall receive such 
benefits. (1941, c. 302.) 


§ 116-148. Extension of benefits of § 116-145 to 
certain children.—All of the benefits of the pro- 
visions of § 116-145 shall be extended to and made 
available for the children of veterans of the armed 
forces of the United States of America who serve 
ibetween December seventh, one thousand nine 
hundred and forty-one, the date of the declaration 
of war, and the date of the legal termination of 
said war, wherever the disabilities of said veterans 
come within the limits of and the provisions of 
said section. (1937, c. 242, s. 2; 1939, c: 165, s. 2s 
1943, c. 534; s. 2.) 

Editor’s Note.—The 1943 amendment rewrote this section. 
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Chapter 117. Electrification. 


Sec Art. 1. Rural Electrification Authority. 


117-1. Rural Electrification Authority created; 
appointment; terms of members. 

117-2. Powers. 

117-3. Authority not granted power to fix rates 
or order line extensions; right of sug- 
gestion and petition. 

117-4. Organization meeting of authority; chair- 
man and secretary. 

117-5. Compensation and expenses. 


Art. 2. Electric Membership Corporations. 


117-6. Title of article. 

117-7. Definitions. 

117-8. Formation in unserved communities; fil- 
ing application with rural electrification 
authority. 

117-9. Issuance of privilege for formation of such 
corporation. 


117-10. Formation authorized. 

117-11. Contents of certificate of incorporation. 

117-12. Execution and filing of certificate of in- 
corporation by residents of territory to 
be served. 


Art. 1. Rural Electrification Authority. 


§ 117-1. Rural Electrification Authority created; 
appointment; terms of members.— An agency to 
be known as the North Carolina Rural Electrifi- 
cation Authority is hereby created as an agency 
of the State of North Carolina, such authority to 
consist of six members to be appointed by the 
governor of North Carolina; two appointed for 
the term of two years; two for a term of four 
years and two for a term of six years, and their 
successors shall be appointed for a term of four 
Wears. (1035. sc. 288,' S.41,) 


Editor’s Note.—For an analysis of this chapter, see 13 N. 
C.' Law Rev. 382, 383. 

For article on Public Utilities—Rural Electrification Co- 
Operatives—Certificate of Convenience and Necessity, see 
16 N. C. Law Rev. 46. 


§ 117-2. Powers.— The purpose of said North 
Carolina Rural Electrification Authority is to 
secure electrical service for the rural districts of 
the State where service is not now being rendered, 
and it is hereby empowered to do the following 
in order to accomplish that purpose: 


(a) To investigate all applications from com- 
munities unserved, or inadequately, served, with 
electrical energy in North Carolina, and to deter- 
mine the feasibility of obtaining such service 
therefor. 

(b) To employ such personnel as shall be 
necessary to conduct surveys, assist the several 
communities to organize and finance extensions of 
rural distribution lines; to negotiate with power 
companies and other agencies for the supply of 
electric energy for and on behalf of the rural 
communities that desire service. 


(c) To contact the power companies and other 
agencies contiguous to the area and areas desiring 
service, for the purpose of arranging for the ex- 
tension by said companies, or other agencies, of 
service in that community for such extension as 


Sec. 

117-13. Board of directors; compensation; presi- 
dent and secretary. 

117-14. Powers of board. 

117-15. Certificates of membership. 

117-16. Corporate .purpose. 

117-17. General grant of powers. 

117-18. Specific grant of powers. 

117-19. Deciared public agency of state; taxes and 
assessments. 

117-20. Encumbrance, sale, etc., of property. 

117-21. Issuance of bonds. 

117-22. Covenants or agreements for security of 
bonds. 

117-28. Purchase and cancellation of bonds. 

117-24. Dissolution. 

117-25. Amendment of certificate of incorpora- 
tion. 

117-26. Application for grant or loan from gov- 
ernmental agency. 

117-27. Article complete in itself and controlling. 
Art. 3. Miscellaneous Provisions. 

117-28. Foreign corporations; domestication; 


rights and privileges. 


may be feasible for the power company, or other 
agency, contiguous to the area to finance itself. 

(d) To make estimates of costs of extension 
which the power company would not be willing 
to finance and report such findings to the citizens 
of the community desiring service or to the cor- 
porations organized under this chapter, to be 
known as “electric membership corporations.” 

(e) To estimate the service charges which said 
community would have to set up in addition to 
the rates for energy as may be found necessary in 
order to make extension self-liquidating. 


(f) To have authority to call upon the utilities 
commission of the State to fix such rates and 
service charges as will be necessary to accomplish 
the purpose, and the right to petition the utilities 
commission to require extension of lines by the 
power companies when, in its opinion, it is proper 
and feasible. 

(zg) To have the power of eminent domain for 
the purpose of condemning rights of way for the 
erection of transmission and distribution lines, 
either in its own name, or in its own name on be- 
half of the electric membership corporations to be 
formed as provided by law. 

(h) To have such right and authority to secure 
for said local communities or electric membership 
corporations as may be set up assistance from any 
agency of the United States government, either 
by gift or loan, as may be possible to aid said 
local community in securing electric energy for 
said community. 

(i) To investigate all applications from com- 
munities for the formation of electric membership 
corporations and determine and pass upon the 
question of granting the authority to form such 
corporations; to provide forms for making such 
applications; and to do all things necessary to a 
proper determination of the question of establish- 
ment of the local electric membership corpora- 
tions. 
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(j) To act as agent for any electric membership 
corporations formed under direction or permis- 
sion of the North Carolina Rural Electrification 
Authority in securing loans or grants from any 
agency of the United States government. 

(k) To prescribe rules and regulations and the 
necessary blanks for the electric membership cor- 
porations in making applications for grant or loan 
from any agency of the United States govern- 
ment. 

(1) To do all other acts and things which may 
be necessary to aid the rural communities in 
North Carolina to secure electric energy. (1935, 
Cri288nctses) 


§ 117-3. Authority not granted power to fix 
rates or order line extensions; right of suggestion 
and petition.—The authority itself shall not be a 
rate making body, and shall have no power to fix 
the rates or service charges, or to order the ex- 
tension of lines by the power companies. ‘The 
function of making rates and service charges and 
orders for the extension of lines shall remain in 
the utilities commission of North Carolina, and 
the authority shall only have the right of sugges- 
tion and petition to the utilities commission of its 
opinion as to the proper rates and service charges 
and line extensions, and no rate recommended or 
suggested by the authority shall be effective until 
approved by the utilities commission: Provided, 
that if the utilities commission of North Carolina 
does not have the right under the existing law to 
fix service charges in addition to the rates: pre- 
scribed for electrical energy, and the power to 
order line extensions, such power and authority 
is hereby granted the utilities commission of 
North Carolina to fix and promulgate service 
charges in addition to rates in any community 
which avails itself of this article, and form a cor- 
poration authorized hereunder to be known as 
electric membership ‘corporation, and to order line 
extensions when it shall determine that the same 
is proper and feasible. (1935, c. 288, s. 3.) 


§ 117-4, Organization meeting of authority; 
chairman and secretary.—Promptly after their ap- 
pointment the authority shall meet and organize 
at such meeting, and at the first meeting of each 
year thereafter, the members shall choose from 
their number a chairman. ‘They shall also choose 
a secretary, who shall be a competent engineer 
and shall fix his salary subject to the approval as 


provided in §§ 143-35 to 148-47. (1935, c. 288, 
Ss. 4.) 
§ 117-5. Compensation and expenses. — All 


members of the authority, except the chairman 
and secretary, shall receive as compensation for 
their services the sum of seven dollars ($7.00) per 
day and actual expenses incurred while in the 
performance of their duties. Members of the au- 
thority shall not be allowed per diem and ex- 
penses for more than twelve meetings in any one 
years’ (1935; ¢, °288)"e.053.19395- 6.297:) 


Editor’s Note.—Prior to the 1939 amendment members 
of the authority, except the chairman and secretary, served 
without compensation but received actual expenses. 


Art. 2. Electric Membership Corporations. 


§ 117-6. Title of article.— This article, may be 
cited as the “Electric Membership Corporation 
ACh a A135) CEATT Vsti 
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Local Modification.—Carteret, Craven, Greene, Hoke, On- 
slow, Pamlico and Pitt: 1941, c. 314. 

Cited in Tennessee Elec. Power Co. v. Tennessee Valley 
Authority, 306 U. S. 118, 59 S. Ct. 366, 83 L. Ed. 543. 


§ 117-7. Definitions. — The following terms, 
whenever used or referred to in this article, shall 
have the following meanings, unless a different 
meaning clearly appears from the context: 

(a) “Corporation” shall mean a_ cwrporation 
formed under this article. 

(b) “Person” shall mean and include natural 
persons, firms, associations, corporations, busi- 
ness trusts, partnerships and bodies politic. 

(c) “Acquire” shall mean acquire by purchase, 
lease, devise, gift or other mode of acquisition. 

(d) “Law” shall mean any act or statute, gen- 
eral, special or local of this State. 

(e) “Federal agency” shall mean and include 
the United States of America, the president of 
the United States of America, the federal emer- 
gency administrator of public works and any and 
all other authorities, agencies, and instrumentali- 
ties of the United States of America, heretofore 
or hereafter created. 

(f) “Board” shall mean the board of directors 
of a corporation formed under this article. (1935, 
Ce O01 we si02) 


§ 117-8. Formation in unserved communities; 
filing application with rural electrification author- 
ity—When any number of persons residing in 
the community not served, or inadequately served, 
with electrical energy desire to secure electrical 
energy for their community and desire to form 
corporations to be known as electric membership 
corporations for said purpose, they shall file ap- 
plication with the North Carolina Rural Elec- 
trification Authority for permission to form such 
corporation, (1935; ¢#291,8s. 2.) 


§ 117-9. Issuance of privilege for formation 
of such corporation—Whenever any such appli- 
cation is made by as many as five members of 
the community, the North Carolina Rural Elec- 
trification Authority shall cause a survey of said 
territory to be made and if, in its opinion, the 
proposal is feasible, shall issue to said community 
a privilege for the formation of a corporation as 
hereinafter set out. Whenever an application 
has been filed by any community with the North 
Carolina Rural Electrification Authority, and its 
application for formation of an electric member- 
ship. corporation has been approved, the same 
may be formed as hereinafter provided. (1935, 
Ciao O La s.4)) 


§ 117-10. Formation authorized. — Any number 
of natural persons not less than three may, by ex- 
ecuting, filing and recording a certificate as here- 
inafter provided, form a corporation not organized 
for pecuniary profit for the purpose of promoting 
and encouraging the fullest possible use of electric 
energy in the rural section of the State by making 
electric energy available to inhabitants of the 
State at the lowest cost consistent with sound 
economy and prudent management of the business 
of such corporations. (1935, c. 291, s. 5.) 


§ 117-11. Contents of certificate of incorpora- 
tion.—The certificate of incorporation shall be 
entitled and endorsed “Certificate of Incorpora- 
tion “of tess newt Electric Membership Corpora- 
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tion” (the blank space being filled in with the 
name of the corporation), and.shall state: 

(a) The name of the corporation, which name 
shall be such as to distinguish it from any other 
corporation. 

(b) A reasonable description of the territory in 
which its operations are principally to be con- 
ducted. 

(c) The location of its principal office and the 
post office address thereof. 

(d) The maximum number of directors, not 
less than three. 

(e) The names and post-office addresses of the 
directors, not less than three, who are to manage 
the affairs of the corporation for the first year of 
its existence, or until their successors are chosen. 

(f) The period, if any, limited for the duration 
of the corporation. If the duration of the corpo- 


ration is to be perpetual, this fact should be 
stated. 
(g) The terms and conditions upon which 


members of the corporation shall be admitted. 
(h) The certificate of incorporation of a cor- 
poration may also contain any provision not con- 
trary to law which the incorporators may choose 
to insert for the regulation of its business, and 
for the conduct of the affairs of the corporation; 
and any provisions, creating, defining, limiting or 
regulating the powers of the corporation, its di- 
rectors and members. (1935, c. 291, s. 6.) 


§ 117-12. Execution and filing of certificate of 
incorporation by residents of territory to be 
served.—The natural persons executing the cer- 
tificate of incorporation shall be residents of the 
territory in which the principal operations of the 
corporation are to be conducted who are desirous 
of using electric energy to be furnished by the 
corporation. The certificate of incorporation shall 
be acknowledged by the subscribers before an 
officer qualified to administer oaths. When so 
acknowledged, the certificate may be filed in the 
office of the secretary of state, who shall forth- 
with prepare a certified copy or copies thereof and 
forward one to the clerk of the superior court in 
each county in which a portion of the territory 
of the corporation is located, who shall forthwith 
file such certified copy or copies in their respec- 
tive offices and record the same as other certifi- 
cates of incorporation are recorded. As soon as 
the provisions of this section have been complied 
with, the proposed corporation described in the 
certificate so filed, under its designated name, 
shall be and constitute a body corporate. (1935, 
c. 291, s. 7.) ' 


§ 117-13. Board of directors; compensation; 
president and secretary. — Each corporation 
formed hereunder shall have a board of directors 
and the powers of a corporation shall be vested 
in and exercised by a majority of the directors in 
office. The directors of the corporation, other 
than those named in its certificate of incorpora- 
tion, shall be elected annually by the members en- 
titled to vote. The directors must be members 
and shall not be entitled to compensation for their 
services. The board shall elect annually from its 
own number a president and a secretary. (1935, 
60291; /s..8.) 


§ 117-14. Powers of board.—The board shall 
have power to do all things necessary or conven- 
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ient in conducting the business of a corporation, 
including, but not limited to: 

(a) The power to adopt and amend by-laws for 
the management and regulation of the affairs of 
the corporation: Provided however, that the cer- 
tificate of incorporation may reserve to the mem- 
bers of the corporation the power to amend the 
by-laws. The by-laws of a corporation may make 
provisions not inconsistent with law or its certifi- 
cate of incorporation, regulating the admission, 
withdrawal, suspension or expulsion of members; 
the transfer of membership; the fees and dues of 
members and the termination of memberships on 
nonpayment of dues or otherwise; the number, 
times and manner of choosing, qualifications, 
terms of office, official designations, powers, du- 
ties, and compensations of its officers; defining a 
vacancy in the board or in any office and the man- 
ner of filling it; the number of members to con- 
stitute a quorum at meetings, the date of the an- 
nual meeting and the giving of notice thereof, and 
the holding of special meetings and the giving of 
notice thereof; the terms and conditions upon 
which the corporation is to render service to its 
members; the disposition of the revenues and re- 
ceipts of the corporation; regular and special 
meetings of the board and the giving of notice 
thereof. 

(b) To appoint agents and employees and to 
fix their compensation and the compensation of 
the officers of the corporation. 

(c) To execute instruments. 

(d) To delegate to one or more of the directors 
or to the agents and employees of a corporation 
such powers and duties as it may deem proper. 

(e) To make its own rules and regulations as 
to its procedure. (1935, c. 291, s. 9; 1941, c. 260.) 

Editor’s Note.—The 1941 amendment struck out former 


paragraph (a) and inserted the present paragraph (a) in 
lieu thereof. 


§ 117-15. Certificates of membership.—A_ cor- 
poration may issue to its members certificates of 
membership and each member shall be entitled 
to only one vote at the meetings of the corpora- 
ti Orv GLO son Come Olleeseme Os) 


§ 117-16. Corporate purpose. — The corporate 
purpose of each corporation formed hereunder 
shall be to render service to its members only, 
and no person shall become or remain a member 
unless such person shall use energy supplied by 
such corporation and shall have complied with the 
terms and conditions in respect to membership 
contained in the by-laws of such corporation. 
(1935, c. 291, s. 11.) 

Persons who are not members of an electric member- 
ship corporation may not maintain an action challenging 
the validity of acts of the director of the corporation, and 
the fact that such persons are eligible and might hereafter 
become members and maintain an action under the prin- 
ciple announced in Gorrell v. Greensboro Water Supply 
Corn 1240 Na Cre o28er C2 on Pamela ZOAT ESL Rep. 8099,8 46 
L. R. A. 513, does not affect this result, since they have 
no rights or interest in the management of the corpora- 


tion until they are members. Bailey yv. Carolina Power, 
etc., Co., 212 N: C) 768,195 S25 E.. 64. 


§ 117-17. General grant of powers.—Each cor- 
poration formed under this article is hereby 
vested with all power necessary or requisite for 
the accomplishment of its corporate purpose and 
capable of being delegated by the legislature; and 
no enumeration of particular powers hereby 
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granted shall be construed to impair any general 
grant of power herein contained, nor to limit 
any such grant to a power or powers of the same 
class as those so enumerated. (1935, c. 291, s. 12.) 


§ 117-18. Specific grant of powers. — Subject 
only to the Constitution of the State, a corporation 
created under the provisions of this article shall 
have power to do any and all acts or things neces- 
sary or convenient for carrying out the purpose 
for which it was formed, including, but not limited 
tO: 

(a) To sue and be sued. 

(b) To have a seal and alter the 
pleasure. 

(c) To acquire, hold and dispose of property, 
real and personal, tangible and intangible, or in- 
terests therein, and to pay therefor in cash or on 
credit, and to secure and procure payment of all 
or any part of the purchase price thereof on such 
terms and conditions as the board shall determine. 

(d) To render service and to acquire, own, op- 
erate, maintain and improve a system or systems. 

(e) To pledge all or any part of its revenue or 
mortgage or otherwise encumber all or any part 
of its property for the purpose of securing the 
payment of the principal of and interest on any 
of its obligations. 

(f) The right to apply to the North Carolina 
Rural Electrification Authority for permission to 
construct or place any parts of its system or lines 
in and along any state highway or over any lands 
which are now, or may be, the property of this 
State, or any political subdivision thereof. In all 
questions involving the right of way, or the right 
of eminent domain, the rulings of the North Car- 
olina Electrification Authority shall be final. 

(g) To accept gifts or grants of money, prop- 
erty, real or personal, from any person or federal 
agency, and to accept voluntary and uncompen- 
sated services. 

(h) To make any and all contracts necessary or 
convenient for the full exercise of the powers in 
this article granted, including, but not limited to, 
contracts with any person or federal agency, for 
the purchase or sale of energy; for the manage- 
ment and conduct of the business of the corpora- 
tion, including the regulation, of the rates, fees or 
charges for service rendered by the corporation. 

(i) To sell, lease, mortgage or otherwise en- 
cumber or dispose of all or any part of its prop- 
erty, as hereinafter provided. 

(j) To contract debts, borrow money, and to 
issue or assume the payment of bonds. 

(k) To fix, maintain and collect fees, rents, tolls 
and other charges for service rendered. 

(1) To perform any and all of the foregoing 
acts and to do any and all of the foregoing things 
under, through or by means of its own Officers, 
agents and employees, or by contracts with any 
person or federal agency. 

(m) To extend, construct, operate and maintain 
power lines into adjacent states. (1935, c. 291, s. 
131941, c, 835,) 


Editor’s Note—The 1941 amendment added the subsection 
at the end of this section. 


same at 


§ 117-19. Declared public agency of state; taxes 
and assessments. — Whenever an electric mem- 
bership corporation is formed in the manner here- 
in provided, the same shall be, and is hereby de- 
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clared to be a public agency, and shall have within 
its limits for which it was formed the same rights 
as any other political subdivision of the State, and 
all property owned by said corporation and used 
exclusively for the purpose of said corporation 
shall be held in the same manner and subject to 
the same taxes and assessments as property owned 
by any county or municipality of the State so long 
as said property is owned by said electric mem- 
bership corporation and is used for the purposes 
for which the corporation was formed. (1935, c. 
291, s. 14) 


§ 117-20. Encumbrance, sale, etc., of property. 
—No corporation may sell, mortgage, lease or 
otherwise encumber or dispose of any of its prop- 
erty (other than merchandise and property, which 
in the judgment of the board, is not necessary or 
useful in operating the corporation) unless au- 
thorized so to do (a) by the votes of at least a 
majority of its members, and (b) the consent of 
the holders of seventy-five per centum (75%) in 
amount of the bonds of such corporation then out- 
standing is obtained. (1935, c. 291, s. 15.) 


§ 117-21. Issuance of bonds. — A corporation 
formed hereunder shall have power and is hereby 
authorized, from time to time, to issue its bonds 
in anticipation of its revenue for any corporate 
purpose. Said bonds may be authorized by res- 
olution or resolutions of the board, and may bear 
such date or dates, mature at such time or times, 
not exceeding forty years from their respective 
dates, bear interest at such rate or rates, not ex- 
ceeding six per centum per annum, payable semi- 
annually, be in such denominations, be in such 
form, either coupon or registered, carry such 
registration privileges, be executed in such man- 
ner, be payable in such medium of payment, at 
such place or places, and be subject to such terms 
of redemption, not exceeding par and accrued in- 
terest, as such resolution or resolutions may pro- 
vide. Such bonds may be sold in such manner 
and upon such terms as the board may determine 
at not less than par and accrued interest. Any 
provision of law to the contrary notwithstanding, 
any bonds and the interest coupons appertaining 
thereto, if any, issued pursuant to this article shall 
possess all of the qualities of negotiable instru- 
ments. (1935, c. 291, s. 16.) 


§ 117-22. Covenants or agreements for security 
of bonds.—In connection with the issuance of 
any bonds, a corporation may make covenants or 
agreements and do any and all acts or things 
that a business corporation can make or do under 
the laws of the State in order to secure its obli- 
gations or which, in the absolute discretion of the 
board, tend to make the obligations more market- 
able, notwithstanding that such covenants, agree- 
ments, acts and things may constitute limitations 
on the exercise of the powers herein granted. 
(1935) e291, “ss 17.) 


§ 117-23. Purchase and cancellation of bonds.— 
A corporation shall have power out of any funds 
available therefor to purchase any bonds issued 
by it at a price not exceeding the principal amount 
thereof and accrued interest thereon. All bonds 
so purchased shall be cancelled. (1935, c. 291, 
S08.) 


§ 117-24. Dissolution. — Any corporation cre- 
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ated hereunder may be dissolved by filing, as 
hereinafter provided, a certificate which shall be 
entitled and endorsed “Certificate of Dissolution 
OEobk:. Veer eee ” (the blank space being filled 
in with the name of the corporation) and shall 
state: 

(a) Name of the corporation, and if such cor- 
poration is a corporation resulting from a consoli- 
dation as herein provided, the names of the origi- 
nal corporations. 

(b) The date of filing of the certificate of in- 
corporation, and if such corporation is a corpora- 
tion resulting from a consolidation as herein pro- 
vided, the dates on which the certificates of in- 
corporation of the original corporations were filed. 

(c) That the corporation elects to dissolve. 

(d) The name and post-office address of each 
of its directors, and the name, title and post-office 
address of each of its officers. 

Such certificate shall be subscribed and ac- 
knowledged in the same manner as an original 
certificate of incorporation by the president or a 
vice-president, and the secretary or an assistant 
secretary, who shall make and annex an affidavit, 
stating that they have been authorized to execute 
and file such certificate by the votes cast in person 
or by proxy by a majority of the members of the 
corporation entitled to vote. 

A certificate of dissolution and a certified copy 
or copies thereof shall be filed in the same place 
as an original certificate of incorporation and 
thereupon the corporation shall be deemed to be 
dissolved. 

Such corporation shall continue for the purpose 
of paying, satisfying and discharging any existing 
liabilities or obligations and collecting or liquidat- 
ing its assets, and doing all other acts required to 
adjust and wind up its business and affairs, and 
may sue and be sued in its corporate name. Any 
assets remaining after all liabilities or obligations 
of the corporation have been satisfied or dis- 
charged shall pass to and become the property of 
the State. (1935, c. 291, s. 19.) 


§ 117-25. Amendment of certificate of incor- 
poration.—A corporation created hereunder may 
amend its certificate of incorporation to change its 
corporate name, to increase or reduce the number 
of its directors or change any other provision 
therein: Provided, however, that no corporation 
shall amend its certificate of incorporation to em- 
body therein any purpose, power or provisions 
which would not be authorized if its original cer- 
tificate, including such additional or changed pur- 
pose, power or provisions, were offered for filing 
at the time a certificate under this section is of- 
fered. Such amendment may be accomplished by 
filing a certificate which shall be entitled and en- 
dorsed “Certificate of Amendment of......... 
Electric Membership Corporation” and state: 

(a) The name of the corporation, and if it has 
been changed, the name under which it was origi- 
nally incorporated. 

(b) The date of filing the certificate of incorpo- 
ration in each public office where filed. 
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(c) The purposes, powers, or provisions, if any, 
to be amended or eliminated, and the purposes, 
powers or provisions, if any, to be added or sub- 
stituted. Such certificate shall be subscribed in 
the same manner as an original certificate of in- 
corporation hereunder by the president or a vice- 
president, by the secretary or the assistant secre- 
tary, who shall make and annex an affidavit stat- 
ing that they have been authorized to execute and 
file such certificate by the votes cast in person or 
by proxy by a majority of the members of the 
corporation entitled to vote. Such certificate 
shall be filed in the same places as an original 
certificate of incorporation and thereupon the 
amendment shall be deemed to have been effected. 
(1935, c. 291, s. 20.) 


§ 117-26. Application for grant or loan from 
governmental agency.—Whenever any corporation 
organized hereunder desires to secure a grant or 
loan from any agency of the United States gov- 
ernment now in existence or hereafter authorized, 
they shall apply through the North Carolina Rural 
Electrification Authority and not direct to the 
United States agency, and the said North Carolina 
Rural Electrification Authority alone shall have 
the authority to make applications for grants or 
loans to any corporations created hereunder 
19357) c.r2915. $2213) 


§ 117-27. Article complete in itself and con- 
trolling. — This article is complete in itself and 
shall be controlling. The provisions of any other 
law, general, special, or local, except as provided 
in this article, shall not apply to a corporation 
formedmunder this article; (1935 c..291,.s:.23.) 


Editor’s Note.—Public Laws 1935, c. 291, was ratified May 
4, 1935, and Public Laws 1941, c. 161, was ratified March 13, 
1941. 

For comment on this enactment, see 19 N. C. Law Rev. 
Dilize 


Art. 3. Miscellaneous Provisions. 


§ 117-28. Foreign corporations; domestication; 
rights and privileges—Any electric membership 
corporation created and existing under and by 
virtue of the laws of any adjoining state, which 
corporation desires to extend its lines into this 
State for the purpose cf obtaining its power and 
energy needs or for the purpose of supplying elec- 
tric service to citizens and residents of this State, 
shall be and is hereby granted the right to do- 
mesticate in this State as such electric member- 
ship corporation, and, after such domestication, 
any such corporation shall have and enjoy all the 
rights, privileges, benefits and immunities granted 
to electric membership corporations under the 
laws of this State and shall be subject to the 
terms, provisions and conditions of this chapter, 
and other applicable laws, to the same extent as 
such laws are now applicable to membership cor- 
porations organized under the laws of this State. 
(1941, c. 12.) 

Editor’s Note.—For comment on this 
N. C. Law Rev. 51/7. 


enactment, see 19 
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Chapter 118. Firemen’s 


Art. 1. Fund Derived from Fire Insurance 


Ci, Companies, 

118-1. Fire insurance companies to report pre- 
miums collected. 

118-2. Tax on receipts for premiums, 

118-3. Insurance commissioner to investigate re- 
turns and collect tax. 

118-4. Penalty for failure to report and pay tax. 

118-5. Insurance commissioner to pay fund to 
treasurer. 

118-6. ‘Trustees appointed; organization. 

118-7. Disbursement of fund by trustees. 

118-8. ‘Trustees to keep account and file report; 
effect of failure. 

118-9. Municipal clerk to certify list of fire com- 
panies; effect of failure. 

Art. 1. Fund Derived from Fire Insurance 


Companies. 


§ 118-1. Fire insurance companies to report 
premiums collected——Every fire insurance com- 
pany, corporation, or association doing business 
in any town or city in North Carolina that has, 
or may hereafter have, a regularly organized 
fire department under the control of the mayor 
and city council or other governing body of 
said town or city, and which has in serviceable 
condition for fire duty apparatus and equipment 
amounting in value to one thousand dollars or 
more, and which enforces the fire laws to the 
satisfaction of the insurance commissioner, shall 
return to the insurance commissioner of the 
state of North Carolina a just and true account 
of all premiums collected and received from all 
fire insurance business done within the limits of 
such towns and cities during the year ending De- 
cember thirty-first, or such portion thereof as they 
may have transacted such business in such towns 
and cities. Such companies, corporations, or as- 
sociations shall make said returns within sixty 
days from and after the thirty-first day of Decem- 
ber of each vear. (1907) c: 831, si1; 1919,°c, 180; 
1929, c. 286; C. S. 6063.) 


Editor’s Note.—Prior to the 
section applied only 
porated” city or town. 
word just quoted. 


amendment of 1929, this 
to business done in an “incor- 
The amendatory act omitted the 


§ 118-2. Tax on receipts for premiums.—Every 
fire insurance company, corporation, or associa- 
tion as aforesaid shall, within seventy-five days 
from December thirty-first of each year, deliver 
and pay to the state insurance commissioner the 
sum of fifty cents out of and from every one hun- 
dred dollars, and at that rate, upon the amount of 
all premiums written on fire and lightning poli- 
cies covering property situated within the limits 
of such towns and cities during the year ending 
December’ thirty-first in each year, or for such 
portion of each year as said company, corporation, 
Or association shall have done business in said 
towns and cities. (1907, c. 831, s. 2; C. S. 6064.) 


§ 118-3. Insurance commissioner to investigate 
returns and collect tax.—Every such company, 


corporation, or association shall make accurate . 


returns of all business done, both on fire and 
lightning insurance, covering property situated 
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Relief Fund. 


Sec 

= . 

118-10. Fire departments to be members of state 
association and send delegate to meeting. 


118-11. No discrimination on account of color. 


Art. 2. State Appropriation. 


118-12. 
118-13. 
118-14. 
118-15. 
118-16. 


Application of fund. 

Treasurer to file report and give bond. 

Who shall participate in the fund. 

Who may become members. 

Applied to members of regular fire com- 
pany. 

Treasurer to pay fund to Volunteer Fire- 
men’s Association. 


118-17, 


within the limits of such towns and cities; and 
in case any fraud, misrepresentation, or mistake 
of any returns, as provided for in this article, be 
apparent, it shall be the duty of the insurance 
commissioner to investigate such returns and 
collect the amount which he shall find to be due. 
C1907) C2 8817 S295 Gn. 0065.) 


§ 118-4. Penalty for failure to report and pay 
tax.—Every fire insurance company, association, 
or corporation aforesaid which shall knowingly 
or wilfully fail or neglect to report or pay over 
any of the moneys due on premiums as afore- 
said, at the times and in the manner specified in 
this article, or shall be found upon examination 
to have made a false return of business done by 
them, shall for each offense forfeit and pay the 
sum of three hundred dollars for the use and ben- 
efit of the fire department of such town or city, 
to be recovered in a civil action in the name of 
the town or city. (1907, c. 831, s. 4; C. S. 6066.) 


§ 118-5. Insurance commissioner to pay fund 
to treasurer. — The insurance commissioner 
shall deduct the sum of five per cent from the 
money so collected from the insurance compa- 
nies, corporations, or associations, as aforesaid, 
and pay the same over to the treasurer of the 
State Firemen’s Association for general pur- 
poses, and the remainder of the money so 
collected from the insurance companies, cor- 
porations, or associations, as aforesaid, do- 
ing business in the several towns and_ cities 
in the State having or that may hereafter have 
organized fire departments as provided in this 
article, said insurance commissioner shall pay 
to the treasurer of each town or city to be held 
by him as a separate and distinct fund, and he 
shall immediately pay the same to the treasurer 
of the local board of trustees upon his election 
and qualification, for the use of the board of 
trustees of the firemen’s local relief fund in each 
town or city, which board shall be composed of 
five members, residents of said city or town as 
hereinafter provided for, to be used by them for 
the purposes as named in § 118-7. (1907, c. 831, s. 
5; 1925, c. 41; C. §. 6067.) 

Editor’s Note.—The provision as to the deduction and pay- 
ment by the commissioner to the State Firemen’s Association 


Treasurer, five percent of the moneys collected from the in- 
surance companies, and the provision as to payment by the 


[ 318 ] 


i OT 


, 490 es .7O eee eee 





§ 118-6 


treasurers of towns to the treasurers of the local boards of 
trustees of the rest of the moneys, were inserted by the amend- 
ment of 1925. 

§ 118-6. Trustees appointed; organization. — In 
each town or city complying with and deriving 
benefits from the provisions of this article there 
shall be appointed annually, in January, a local 
board of trustees, known as the trustees of the 
firemen’s relief fund, to be composed of five 
members, two of whom shall be named by the 
members of the local fire department, two by the 
mayor and board of aldermen or other local gov- 
erning body, and the remaining member by the 
state insurance commiissioner, all to hold office 
for two years, or until their successors are ap- 
pointed, and to serve without pay for their serv- 
ices. They shall immediately after appointment 
organize by electing from their members a chair- 
man and a secretary and treasurer, which two 
last positions may be held by the same person. 
The treasurer of said board of trustees shall give 
a good and sufficient bond, in a sum equal to 
the amount of moneys in his hands to be ap- 
proved by the insurance commissioner, for the 


faithful and proper discharge of the duties of 
heroines 1C1V07) rc) “S31, <s.° 65 1925.8) 41-4.C.-S. 
6068.) 


Editor’s Note—The amendment of 1925 specified the 
amount of the bond which is required of the treasurer of 
the board of trustees. 

§ 118-7. Disbursement of fund by trustees. — 
The board of trustees shall have entire control of 
the funds derived from the provisions of this 
article, and shall disburse the funds only for the 
following purposes: 

1. To safeguard any fireman in active service 
from financial loss, occasioned by sickness con- 
tracted or injury received while in the perform- 
ance of his duties as a fireman. 

2. To provide a reasonable support for those 
actually dependent upon the services of any fire- 
man who may lose his life in the fire service of 
his town, city, or state, either by accident or 
from disease contracted or injury received by 
reason of such service. The amount is to be de- 
termined according to the earning capacity of 
the deceased. 

3. To safeguard any fireman who has honor- 
ably served for a period of five years in the 
fire service of his city or town from ever becom- 
ing an inmate of any almshouse or actually de- 
pendent upon charity. 

4. To provide for any fireman or person de- 
pendent on any fireman from becoming a sub- 
ject of charity due to other sickne’s or accident 
or condition not specified in this law; and to pro- 
vide for the payment of any fireman’s assess- 
ment in the firemen’s fraternal insurance fund of 
the State of North Carolina, if the board of trus- 
tees find as a fact that said fireman is unable to 
pay the said assessment by reason of disability. 
(1907, c. 831, s. 6; 1919, c. 180; Ex. Sess. 1921, c. 
55; 1928) c... 22° 1925, cx 41; C..S. 6069.) 

Local Modification.—High Point: 1941, c. 138; New Han- 
over: 1929, c. 328. 

Editor’s Note.—The laws of 1921 and 1925, reduced the 
number of years of service referred to in the third subdivi- 


sion of this section from ten to five years; and the laws of 
1923 added subdivision four. 


§ 118-8. Trustees to keep account and file re- 
port; effect of failure—The board of trustees 


CH. 118. FIREMEN’S RELIEF FUND 


§ 118-9 


shall keep a correct account of all moneys re- 
ceived and disbursed by them, and shall at the 
annual meeting of the North Carolina state fire- 
men’s association render an itemized statement 
of the same, for publication in the annual report, 
a copy of which report shall be made annually 
to the state insurance commissioner; and in case 
any board of trustees in any of the towns and 
cities benefited by this article shall neglect or fail 
to perform their duties, or shall willfully mis- 
appropriate the funds entrusted to their care, or 
shall neglect or fail to report at the annual meet- 
ing of the state association, then the insurance 
commissioner shall withhold any and all further 
payments to such board of trustees, or their suc- 
cessors, until the matter has been fully investi- 
gated by an official of the state firemen’s asso- 
ciation, and adjusted to the satisfaction of the 
state insurance commissioner. Should such pay- 
ments be unadjusted for a period of fifteen 
months from the time when such payment would 
otherwise have been made, then the insurance 
commissioner shall pay over the said amount to 
the treasurer of the North Carolina State Fire- 
men’s Association and it shall constitute a part 
of the firemen’s relief fund. (1907, c. 831, s. 7; 
1925, c. 41; C. S. 6070.) 


Editor’s Note.—Prior to the amendment of 1925 the cor- 
responding provision in the last sentence that the amount be 
paid to the treasurer cf the North Carolina State Firemen’s 
Association to constitute a part of the firemen’s relief fund, 
read as follows: ‘“‘commissioner shall pay over the said 
payment to the North Carolina State Firemen’s Association 
to be used by the association as a general relief fund for the 
purpose of assisting any local board of trustees where bona 
fide claims for benefits arising under purpose one and two of 
the preceding section shall have exceeded the income arising 
from the local one half per cent tax.” 


§ 118-9. Municipal clerk to certify list of fire 
companies; effect of failure—The clerk of any 
city, town, village, or other municipal corpora- 
tion having an organized fire department shall, 
on or before the thirty-first day of October in 
each year, make and file with the insurance com- 
missioner his certificate, stating the existence of 
such department, the number of steam, hand, or 
other engines, hook and ladder trucks, and hose 
carts in actual use, the number of organized 
companies, and the system of water supply in 
use for such departments, together with such 
other facts as the insurance commissioner may 
require, on a blank to be furnished by him. If 
the certificate required by this section is not filed 
with the insurance commissioner on or before 
October thirty-first in any year, the city, town 
or village so failing to file such certificate shall 
forfeit the payment next due to be paid to said 
board of trustees, and the insurance commis- 
sioner shall pay over said amount to the treas- 
urer of the North Carolina State Firemen’s Asso- 
ciation and same’ shall constitute a part of the 
firemen’s relief fund. (1907, c. 831, s. 8; 1925, 
Cenw41..309) Sx 15 Oh) Ssh GUAR) 

Editor’s Note.—The amendment of 1925, c. 41 added the 
words “Effect of Failure,’? to the caption of this section. 
Prior to this amendment the town or city failing to file the 
certificate required to be filed before October 31, was 
deemed to have been waived and relinquished its rights 
for that year to the appropriation provided in this chapter. 
In lieu of this provision the present provision was 
added to the end of the section, with a proviso that the 


failure of any department to have a representative sent to 
the annual meeting of the association shall not have the 
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effect of forfeiture, which proviso was subsequently stricken 
out by chapter 309 of the same year. 


§ 118-10. Fire departments to be members of 
state association and send delegate to meeting. 
—For the purpose of supervision and as a guar- 
anty that provisions of this article shall be hon- 
estly administered in a business-like manner, it 
is provided that every department enjoying the 
benefits of this law shall be a member of the 
North Carolina State Firemen’s Association, 
and send at least one accredited delegate to the 
annual meeting of said association and comply 
with its constitution and by-laws. If the fire de- 
partment of any city, town or village shall fail to 
send at least one delegate to the annual meeting 
of the State Firemen’s Association and other- 
wise fails to comply with the constitution and 
by-laws of said association, said city, town or 
village shall forfeit its right to the next annual 
payment due from the funds mentioned in this 
article, and the Insurance Commissioner shall 
pay over said amount to the treasurer of the 
North Carolina State Firemen’s Association and 
same shall constitute a part of the firemen’s re- 
lief fund: Provided, however, that the failure of 
any department to have a delegate or representa- 
tive present at the annual meeting of the asso- 
ciation shall not have such effect if in the opinion 
of a majority of the executive committee of said 
association such delegate or representative had 
a valid excuse for his failure so to attend. (1907, 
CriOSlyeS Ost OL OCP LOU Ooo. aCe ale moo o a Gama O Os 
Sees bre.) 


Editor’s Note.—The caption of this section was renewed to 
correspond to changes made, by the amendment of 1925. Prior 
to the amendment the section required that five per cent of 
the gross proceeds received by each town, etc., be turned 
over to the state firemen’s association, and one fourth of 
this be paid to the colored fire association. None of these 
provisions appear any more. ‘The provision as to sending 
delegates to the annual meeting of the association and the 
forfeiture incident to the failure to do so, with the proviso, 
were added by the amendment. 


§ 118-11. No discrimination on account of col- 
or.— Inasmuch as there are in a number of the 
towns and cities of this state fire companies com- 
posed exclusively of colored men, it is expressly 
provided that the local boards of trustees shall 
make no discrimination on account of color in 
the payment of benefits. (1905, c. 831, s. 10; C. S. 
6073.) 


Editor’s Note. — The last sentence of this section was 
added by the amendment of 1925. 


Art. 2. State Appropriation. 


§ 118-12. Application of fund.—The money paid 
into the hands of the treasurer of the North 
Carolina state firemen’s association shall be 
known and remain as the “firemen’s relief fund” 
of North Carolina, and shall be used as a fund for 
the relief of firemen, members of such association, 
who may be injured or rendered sick by disease 
contracted in the actual discharge of duty as fire- 
men, and for the relief of widows, children, and if 
there be no widow or children, then dependent 
mothers of such firemen killed or dying from dis- 
ease so contracted in such discharge of duty; to 
be paid in such manner and in such sums to such 
individuals of the classes herein named and de- 
scribed as may be provided for and determined 
upon in accordance with the constitution and by- 
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laws of said association, and such provisions 
and determinations made pursuant to said con- 
stitution and by-laws shall be final and con- 
clusive as to the persons entitled to benefits 
and as to the amount of benefit to be received, and 
no action at law shall be maintained against said 
association to enforce any claim or recover any 
benefit under this article or under the constitu- 
tion and by-laws of said association; but if any 
officer or committee of said association omit or 
refuse to perform any duty imposed upon him or 
them, nothing herein contained shall be con- 
strued to prevent any proceedings against said 
officer or committee to compel him or them to 
perform such duty. No fireman shall be en- 
titled to receive any benefits under this section 
until the firemen’s relief fund of his city or town 
shall have been exhausted. (Rev., s. 4393; 1891, 
c. 468, s. 3; 1925, c. 41; C. S. 6058.) 

Editor’s Note.—The amendment of 1925 made the exhaustion 
of municipal firemen’s fund a condition before a resort is had 
to the state firemen’s relief fund provided under this sec- 
tion. State appropriations to the firemen’s relief fund are 
made biennially in the maintenance appropriation act. 

§ 118-13. Treasurer to file report and give bond. 
—The treasurer of the North Carolina State 
Firemen’s Association shall make a detailed re- 
port to the State Treasurer of the yearly ex- 
penditures of the appropriation under this chap- 
ter on or before the end of the fiscal year, show- 
ing the total amount of money in his hands at 
the time of the filing of the report, and shall give 
a bond to the State of North Carolina with good 
and sufficient sureties to the satisfaction of the 
treasurer of the State of North Carolina in a sum 
not less than the amount of money on hand as 
shown by said report. (Rev., s. 4394; 1891, c. 
468, s. 4; 1925, c. 41; C. S. 6059.) 

Editor’s Note.—The provision for a report of expenditures 
was added by the Act of 1925. 

§ 118-14. Who shall participate in the fund. — 
The line of duty entitling one to participate in 
the fund shall be so construed as to mean actual 
fire duty only, and any actual duty connected 
with the fire department when directed to per- 
form the same by an officer in charge. (Rev., s. 
4395; 1891, c. 468, s, 5; 1925, °c. 415 Ci. $6060.) 


Editor’s Note.—By the Act of 1925, the clause defining the 
time of actual fire duty as service from time of alarm until 
dismissal at roll-call, was omitted from the section. 


§ 118-15. Who may become members.—Any or- 
ganized fire company in North Carolina, holding 
itself ready for duty, may, upon compliance with 
the requirements of said constitution and by- 
laws, become a member of the North Carolina 
State Firemen’s Association, and any firemen of 
good moral character in North Carolina, and be- 
longing to an organized fire company, who will 
comply with the requirements of the constitu- 
tion and by-laws of the North Carolina State 
Firemen’s Association, may become a member 
of said association. (Rev., s. 4396; 1891, c. 468, 
S."6: 1925, (c#lt4a CS 60613 


Editor’s Nete.—No change was made in the substance of 
this section by the Act of 1925. 

§ 118-16. Applied to members of regular fire 
company.—The provisions of §§ 118-12 to 118-16 
shall apply to any fireman who is a member of a 
regularly organized fire company, and is a mem- 
ber in good standing of the North Carolina State 
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Firemen’s Association. (Rev., s. 4397; 1891, c. 
468, s. 7; 1925, c..41; C. S. 6062.) 

Cross Reference.—As to the volunteer firemen at the in- 
sane hospitals not sharing in the fund provided by this 
section, see § 122-35. ‘ . 

Editor’s Note.—By the amendment of 1925, it was required 
that the fireman be a member in good standing of the State 
Firemen’s Association. 


§ 118-17. Treasurer to pay fund to Volunteer 
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North Carolina State Firemen’s Association shall 
pay to the treasurer of the North Carolina State 
Volunteer Firemen’s Association one-sixth of the 
funds arising from the five per cent paid him by 
the Insurance Commissioner each year, to be 
used by said North Carolina State Volunteer Fire- 
men’s Association for general purposes. (1925, 
e541.) 


Chapter 119. Gasoline and Oil Inspection and Regulation. 


Firemen’s Association—The treasurer of the 
Sec Art. 1. Lubricating Oils. 
119-1. Unlawful substitution. 


119-2. Brand or trade name of lubricating oil to 
be displayed. 

119-3. Misrepresentation of brands for sale. 

119-4. Misdemeanor. 

119-5. Person violating or allowing employee to 
violate article to forfeit $100. . 

119-6. Inspection duties devolve upon revenue 


department. 


Art. 2. Liquid Fuels, Lubricating Oils, 
Greases, etc. 


119-7. Sale of automobile fuels and lubricants by 
deception as to quality, etc., prohibited. 
119-8. Sale of fuels, etc., different from adver- 
tised name prohibited. 
119-9. Imitation of standard equipment prohib- 
ited. 
119-10. Juggling trade names, etc., prohibited. 
119-11. Mixing different brands for sale under 
Standard trade name prohibited. 
119-12. Aiding and assisting in violation of article 
prohibited. 
119-13. Violation made misdemeanor. 
Art. 3. Gasoline and Oil Inspection. 
119-14. Title of article. P 
119-15. “Gasoline” defined. 
119-16. “Motor fuel” defined. 
119-17. Inspection of kerosene, gasoline and other 
petroleum products provided for. 
119-18. Inspection fee; allotments for administra- 
tion expenses. 
119-19. Failure to report or pay tax; cancellation 
of license. 
119-20. Penalty for failure to report or to pay 
taxes promptly. 
119-21. On failure to report, Commissioner may 
determine tax. : 
119-22. “Person” defined. : 
119-23. Supervision of motor vehicle bureau; pay- 


ment into state treasury; “gasoline and 
oil inspection fund.” 


Art. 1. Lubricating Oils. 


§ 119-1. Unlawful substitution.—It shall be un- 
lawful for any person, firm or corporation to fill 
any order for lubricating oil, designated by a trade- 
mark or distinctive trade name for an automobile 
or other internal combustion engine with a spu- 
rious or substitute oil unless and until it is ex- 
plained to the person giving the order that the oil 
offered is not the oil that he has ordered, and the 
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Sec. 

119-24. Report of operation and expenses to gen- 
eral assembly. 

Inspectors, clerks and assistants. 

Gasoline and oil inspection board created. 

Display of grade rating on pumps, etc.; 
sales from pumps or devices not labeled; 
sale of gasoline not meeting standard 
indicated on label. 

Regulations for sale of substitutes. 

Rules and regulations of board availabie 
to interested parties. 

Establishment of laboratory for analysis 
of inspected products. 

Payment for samples taken for inspection. 

Powers and authority of inspectors. 

Investigation and inspection of measuring 
equipment; devices calculated to falsify 
measures. 

Responsibility of retailers for quality of 
products. 

Adulteration of products offered for sale. 

Certified copies of official tests admissible 
in evidence. 

Retail dealers required to keep copies of 
invoices and delivery tickets. 


119-25. 
119-26, 
119-27. 


119-28. 
1S As). 


119-30. 
119-31. 


119-32. 
119-33. 


119-34. 


119-35. 
119-36. 


119-37. 


119-38. 
119-39. 
119-40. 


Prosecution of offenders. 

Violation a misdemeanor. 

Manufacturers to notify commissioner of 
shipments. 


119-41. Persons engaged in transporting, are sub- 
ject to inspection laws. 

Persons engaged in transporting required 
to have in possession an invoice, bill oi 
sale or bill of lading. 

Display required on 
making deliveries. 

Registration of exclusive industrial users 
of naphthas and coal tar solvents. 

Certain laws adopted as part of article. 

Charges for analysis of samples. 

Inspection of fuels used by state. 


119-42. 


119-43, containers used in 


119-44, 


119-45. 
119-46. 
119-47. 


purchaser shall thereupon elect to take the substi- 
tute article that is being offered to him. (1927, c. 
14S eal.) 


§ 119-2. Brand or trade name of lubricating 
oil to be displayed.—It shall be unlawful for any 
person, firm or corporation to sell, offer for sale 
or delivery, or to cause or permit to be sold, of- 
fered for sale or delivery, any oil represented as 
lubricating oil for internal combustion engines 
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unless there shall be firmly attached to or painted 
at or near the point or outlet from which said oil 
represented as lubricating oil for internal combus- 
tion engines is drawn or poured out for sale or 
delivery, a sign or label consisting of the word or 
words in at all times legible letters not less than 
one-half inch in height comprising the brand or 
trade name of said lubricating oil: Provided, that 
if any of said lubricating oil shall have no brand 
or trade name, the above required sign or label 
shall consist of the words in letters not less than 
three inches high, “Lubricating Oil no Brand.” 
(1927, c. 174, s. 2.) 


§ 119-38. Misrepresentation of brands for sale.— 
It shall be unlawful for any person, firm or cor- 
poration to display, at the place of sale, any sign, 
label or other designating mark which describes 
any lubricating oil for internal combustion engines 
not actually sold or offered for sale or delivered at 
the location at which the sign, label or other des- 
ignating mark is displayed, or to display any label 
upon any container which label names or describes 
any lubricating oil for internal combustion engines 
not actually contained therein, but offered for sale 
or sold as such: Provided, this section shall not 
prevent the advertising of such products when no 


lubricating oils is offered for sale at such place of 


advertisement. (1927, c. 174, s. 3.) 


§ 119-4, Misdemeanor. — Any person, firm or 
corporation violating any of the provisions of this 
article shall for each offense be deemed guilty of 
a misdemeanor and punished by a fine of not less 
than fifty dollars ($50.00) or more than three hun- 
dred dollars ($300.00), or by imprisonment in the 
county jail for not less than twenty or more than 
ninety days, or both. (1927, c. 174, s. 4.) 


§ 119-5. Person violating or allowing employee 
to violate article to forfeit $100. — Any person 
violating this article, or any person, firm or cor- 
poration whose servant, agent or other employee 
violates this article in the course of his employ- 
ment shall forfeit to the manufacturer whose oil 
was ordered, or to the proprietor of the trade-mark 
or trade name by which the oil ordered was desig- 
nated by the purchaser, as the case may be, one 
hundred dollars ($100.00) for each such offense, to 
be recovered by suit by the person, firm or cor- 
poration claiming the penalty against the person, 
firm or corporation from whom the penalty is 
claimed. (1927, c. 174, s. 5.) 


§ 119-6. Inspection duties devolve upon revenue 
department.—The duties of inspection required by 
§§ 119-1 through 119-5 shall be performed by the 
commissioner of revenue. (1933, c. 214, s. 9.) 


Art. 2. Liquid Fuels, Lubricating Oils, 
Greases, etc. 


§ 119-7. Sale of automobile fuels and _ lubri- 
cants by deception as to quality, etc., prohibited.— 
It shall be unlawful for any person, firm, co-part- 
nership, partnership or corporation to store, sell, 
offer or expose for sale any liquid fuels, lubricat- 
ing oils, greases or other similar products in any 
manner whatsoever which may deceive, tend to 
deceive or have the effect of deceiving the pur- 
chaser of said products, as to the nature, quality 
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or quantity 'of the products so sold, exposed or 
offered for sale. (1933, c. 108, s. 1.) 

Cross Reference.—As to prohibition against sale of anti- 
freeze made from certain compounds, see § 66-66. 

§ 119-8. Sale of fuels, etc., different from ad- 
vertised name prohibited.—No person, firm, part- 
nership, co-partnership, or corporation shall keep, 
expose or offer for sale, or sell any liquid fuels, 
lubricating oils, greases or other similar products 
from any container, tank, pump or other distri- 
buting device other than those manufactured or 
distributed by the manufacturer or distributor in- 
dicated by the name, trade mark, symbol, sign or 
other distinguishing mark or device appearing up- 
on said tank, container, pump or other distributing 
device in which said products were sold, offered 
for sale or distributed. (1933, c. 108, s. 2.) 

Cross Reference.—As to requirement that brand name be 
displayed, see § 119-2. 


Applied in Maxwell v. Shell Eastern Petroleum Products, 
90 F. (2d) 39. 


§ 119-9. Imitation of standard equipment pro- 
hibited.—It shall be unlawful for any person, firm 
or corporation to disguise or camouflage his or 
their own equipment, by imitating the design, 
symbol, or trade name of the equipment under 
which recognized brands of liquid fuels, lubricat- 
ing oils and similar products are generally mar- 
Keted: (1933, ¢. 108, s. 3.) 


§ 119-10. Juggling trade names, etc., prohibited. 
—It shall be unlawful for any person, firm or cor- 
poration to expose or offer for sale or sell under 
any trade mark, trade name or name or other dis- 
tinguishing mark any liquid fuels, lubricating oils, 
greases or other similar products other than those 
manufactured or distributed by the manufacturer 
or distributor marketing such products under such 
trade name, trade mark or name or other distin- 
guishing mark. (1933, c. 108, s. 4.) 


§ 119-11. Mixing different brands for sale un- 
der standard trade name prohibited. — It shall be 
unlawful for any person or persons, firm or firms, 
corporation or corporations or any of their serv- 
ants, agents or employees, to mix, blend or com- 
pound the liquid fuels, lubricating oils, greases or 
similar products of the manufacturer or distribu- 
tor with the products of any other manufacturer 
or distributor, or adulterate the same, and expose 
or offer for sale or sell such mixed, blended or 
compounded products under the trade name, trade 
mark or name or other distinguishing mark of 
either of said manufacturers or distributors, or as 
the adulterated products of such manufacturer or 
distributor: Provided, however, that nothing 
herein shall prevent the lawful owner thereof from 
applying its own trade mark, trade name or sym- 
bol to any product or material. (1933, c. 108, 
SD.) ; 


§ 119-12. Aiding and assisting in violation of 
article prohibited.—It shall be unlawful, and upon 
conviction punishable as will hereinafter be stated, 
for any person or persons, firm or firms, partner- 
ship or co-partnership, corporation or corporations 
or any of their agents or employees, to aid or as- 
sist any other person in violating any of the pro- 
visions of this article by depositing or delivering 
into any tank, pump, receptacle or other container 
any liquid fuels, lubricating oils, greases or other 
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like products other than those intended to be 
stored, therein, as indicated by the name of the 
manufacturer or distributor, or the trade mark, the 
trade name, name or other distinguishing mark of 
the product displayed in the container itself, or on 
the pump or other distributing device used in con- 
nection therewith, or shall by any other means 
aid or assist another in the violation of any of the 
provisions of this article’ (1933, c. 108, s. 6.) 


§ 119-13. Violation made misdemeanor.—Every 
person, firm or firms, partnership or copartner- 
ship, corporation or corporations, or any of their 
agents, servants or employees, violating any of the 
provisions of this article shall be guilty of a mis- 
demeanor, and upon conviction, shall be punished 
by a fine of not more than one thousand ($1000.00) 
dollars and by imprisonment not to exceed. twelve 
(12) months, or by either or both in the. discre- 
tion of the trial judge. (1933, c. 108, s. 7.) 


Art. 8.. Gasoline and Oil Inspection. 


§ 119-14. Title of article. — This article shall be 
known as the Gasoline and Oil Inspection Act. 
(Gos 7c. 485) 7S. a1.) 

Cross Reference.—See § 105-441. 


§ 119-15. “Gasoline” defined.— The term “gas- 
oline” wherever used in this article shall be con- 
strued to mean a refined petroleum naphtha which 
by its composition is suitable for use as a carbu- 
rant in internal combustion engines. (1937, c. 
425, s. 2.) 


§ 119-16. “Motor fuel” defined. — “Motor fuel” 
shall be construed to mean all products commonly 
or commercially known or sold as_ gasoline, 
including casing-head or absorption or natural gas- 
oline, benzol, or naphtha, regardless of their classi- 
fication or uses, and any liquid prepared, adver- 
tised, offered for sale or sold for use as or com- 
monly and commercially used as a fuel in internal 
combustion engines which, when subjected to dis- 
tillation in accordance to the standard method of 
test for distillation of gasoline, naphtha, kerosene, 
and similar petroleum products (American Society 
of Testing Materials, Designation D-86), show not 
less than ten per centum recovered below three 
hundred forty-seven degrees Fahrenheit and not 
less than ninety-five per centum recovered below 
four hundred sixty-four degrees Fahrenheit. In 
addition to the above, any other volatile and in- 
flammable liquid when sold or used to propel a 
motor vehicle on the highways shall be motor fuel. 
(1937, C.0425,5S:) 3.) 


§ 119-17. Inspection of kerosene, gasoline and 
other petroleum products provided for.—All kero- 
sene used for illuminating or heating purposes and 
all gasoline used or intended to be used for gen- 
erating power in internal combustion engines or 
otherwise sold or offered for sale, and all kero- 
sene, benzine, naphtha, petroleum solvents, distil- 
lates, gas oil, furnace or fuel oil and all other vola- 
tile and inflammable liquids by whatever name 
known or sold and produced, manufactured, re- 
fined, prepared, distilled, compounded or blended 
for the purpose of generating power in motor ve- 
hicles for the propulsion thereof by means of in- 
ternal combustion engines or which are sold or 
used for such purposes, and any and all substances 
or liquids which in themselves or by reasonable 
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combination with others might be used for or as 
substitutes for motor fuel shall be subject to in- 
spection, to the end that the public may be pro- 
tected in the quality of petroleum products it buys, 
that the state’s revenue may be protected, and that 
frauds, substitutions, adulterations and other rep- 
rehensible practices may be prevented. (1937, c. 
425, s. 4.) 


§ 119-18. Inspection fee; allotments for admin- 
istration expenses.—For the purpose of defraying 
the expenses of enforcing the provisions of this 
article there shall be paid to the commissioner of 
revenue a charge of one-fourth of one cent per 
gallon upon all kerosene, gasoline, and other prod- 
ucts of petroleum used as motor fuel. The inspec- 
tion tax shall be due and payable at the same 
time that the gasoline road tax is due and payable 
under the provisions of §§ 105-434 to 105-436, and 
payment shall be made concurrently with pay- 
ment of said gasoline road tax, unless the Com- 
missioner of Revenue shall by rule and regulation 
prescribe other methods for the collection of such 
tax. There shall, from time to time, be allotted 
by the budget bureau, from the inspection fees 
collected under authority of the inspection laws of 
this state, such sums as may be necessary to ad- 
minister and effectively enforce the provisions of 
the inspection laws. 

No county, city, or town shall impose any in- 
spection charge, tax, or fee, in the nature of the 
charge prescribed by this section, upon kerosene, 
gasoline and other products of petroleum used as 
motonituel, .(lOl7. cy 166, Ssoi4s61933,0c. 544,.5. 55 
HOST. C. 4004 Sao. De 2050.) 


§ 119-19. Failure to report or pay tax; cancella- 
tion of license. — If any person shall at any time 
file a false report of the data or information re- 
quired by law, or shall fail or refuse or neglect to 
file any report required by law, or to pay the full 
amount of the tax as required by law, the Com- 
missioner of Revenue may forthwith cancel the 
license of such person issued under § 105-433, and 
notify such person in writing of such cancellation 
by registered mail to the last known address of 
such person appearing in the files of the Commis- 
sioner of Revenue. In the event that the license 


_of any person shall be cancelled by the Commis- 


sioner of Revenue as hereinbefore provided in this 
section, and in the event such person shall have 
paid to the State of North Carolina all the taxes 
due and payable by him under this article, to- 
gether with any and all penalties accruing under 
any of the provisions of this article, then the Com- 
missioner of Revenue shall cancel and surrender 
the bond theretofore filed by said person under § 
105-433. (1933, c. 544, s. 10.) 


§ 119-20. Penalty for failure to report or to pay 
taxes promptly.— When any person shall fail to 
file reports with the Commissioner of Revenue, as 
required by this article, or shall fail to pay to the 
Commissioner of Revenue the amount of inspec- 
tion tax due to the State of North Carolina when 
the same shall be payable, a penalty of one hun- 
dred per cent (100%) shall be added to the amount 
of the tax due, and said penalty of one hundred 
per cent (100%) shall immediately accrue, and 
thereafter said tax and penalty shall bear interest 
at the rate of one per cent (1%) per month until 
the same is paid. (1933, c. 544, s. 11.) 
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§ 119-21. On failure to Report, Commissioner 
may determine tax.— Whenever any person shall 
neglect or refuse to make and file any report as 
required by this article, or shall file an incorrect 
or fraudulent report, the Commissioner of Reve- 
nue shall determine after an investigation the 
number of gallons of kerosene oil and motor fuel 
with. respect to which the person has incurred lia- 
bility under the tax laws of the State of North 
Carolina, and shall fix the amount of the taxes 
and penalties payable by the person under this ar- 
ticle accordingly. In any action or proceeding 
for the collection of the inspection tax for kero- 
sene oil or motor fuel and/or any penalties or in- 
‘terest imposed in connection therewith, an assess- 
ment by the Commissioner of Revenue of the 
amount of tax due, and/or interest and/or penal- 
ties due to the State, shall constitute prima facie 
evidence of the claim of the State; and the burden 
of proof shall be upon the person to show that the 
assessment was incorrect and contrary to law; 
and the Commissioner of Revenue may institute 
action therefor in the Superior Court of Wake 
County, regardless of the residence of such per- 
son or the place where the default occurred. 
(1933, c. 544, s. 12.) 


§ 119-22. “Person” defined. — The word “per- 
son” as used in §§ 119-19 to 119-21 is hereby de- 
fined and declared to include and embrace not only 
the person, firm or corporation liable for the in- 
spection tax, but also all his or its agents, servants 
and employees. (1933, c. 544, s. 13!) 


§ 119-23. Supervision of motor vehicle bureau; 
payment into state treasury; “gasoline and oil in- 
spection fund”.—Gasoline and oil inspection shall 
be one organization in activities, accounting and 
reporting under the department of revenue. All 
moneys received under the authority of the inspec- 
tion laws of this state shall be paid into the state 
treasury and kept as a distinct fund, to be styled 
“The Gasoline and Oil Inspection Fund,” and the 
amount remaining in such fund at June thirtieth 
and December thirty-first of each year shall be 
turned over to the general fund by the state treas- 
Wrens (LOS) Ch Ae5 SoG. F1O4T ce 36)) 


§ 119-24. Report of operation and expenses te 
general assembly.—The commissioner of revenue 
shall include in his report to the general assembly 
an account of the operation and expenses under 
this’ article)” (1937,1.c.425, 0s. ‘Z) 


§ 119-25. Inspectors, clerks and assistants. — 
The commissioner of revenue shall appoint and 
employ such number of gasoline and oil inspec- 
tors, clerks and assistants as may be necessary to 
administer and effectively enforce all the provi- 
sions of the inspection laws. All inspectors shall 
be bonded in the sum of one thousand dollars in 
the usual manner provided for the bonding of 
state employees, and the expense of such bonding 
shall be paid from the gasoline and oil inspection 
fund created by this article. Each inspector, be- 
fore entering upon his duties, shall take an oath 
of office before some person authorized to admin- 
ister oaths. Any inspector who, while in office, 
shall be interested directly or indirectly in the 
manufacture or vending of any illuminating oils 
or gasoline or other motor fuels shall be guilty of 
a misdemeanor, and upon conviction shall be fined 
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not less than three hundred dollars, or be impris- 
oned for not less than three months nor more than 
twelve months, or both in the discretion of the 
Court” “GLOS7 MeN4esi ss) 


§ 119-26. Gasoline and oil inspection board 
created.—In order to more fully carry out the pro- 
visions of this article there is hereby created a 
gasoline and oil inspection board of five members, 
to be composed of the commissioner of revenue, 
the director of the gasoline and oil inspection di- 
vision, and three members to be appointed by the 
governor, who shall serve at his will. The com- 
missioner of revenue and the director of the gaso- 
line and oil inspection division shall serve without 
additional compensation. Other members of the 
board shall each receive the sum of ten dollars for 
each day he attends a session of the board and for 
each day necessarily spent in traveling to and from 
his place of residence, and he shall receive five 
cents a mile for the distance to and from Raleigh 
by the usual direct route for each meeting of the 
board which he attends. These expenses shall be 
paid from the gasoline and oil inspection fund cre- 
ated by this article. The duly appointed and act- 
ing Gasoline and Oil Inspection Board shall have 
the power, in its discretion, after public notice and 
provision for the hearing of all interested parties, 
to adopt standards for kerosene and for one or 
more grades of gasoline based upon scientific tests 
and ratings and for each of the articles for which 
inspection is provided; to require the labeling of 
dispensing pumps or other dispensing devices, and 
to prescribe the forms therefor; and to pass ail 
rules and regulations necessary for enforcing the 
provisions of the laws relating to the transporta- 
tion and inspection of petroleum products; pro- 
vided however that the action of said Gasoline 
and Oil Inspection Board shall be subject to the 
approval of the Governor of the State. After the 
adoption and publication of said standards it shall 
be unlawful to sell or offer for sale or exchange 
or use in this state any products which do not 
comply with the standards so adopted. The said 
Gasoline and Oil Inspection Board shall, from time 
to time after a public hearing, have the right to 
amend, alter, or change said standards. Three 
members of said board shall constitute a quorum. 
(1937, c. 425, s. 9; 1941, c. 220.) 


§ 119-27. Display of grade rating on pumps, 
etc.; sales from pumps or devices not labeled; sale 
of gasoline not meeting standard indicated on la- 
bel.—In the event that the gasoline and oil inspec- 
tion board shall adopt standards for grades of 
gasoline, at all times there shall be firmly attached 
to or painted on each dispensing pump or other 
dispensing device used in the retailing of gasoline 
a label stating that the gasoline contained. therein 
is North Carolina grade. Any person, 
firm, partnership, or corporation who shall of- 
fer or expose for sale gasoline from any dispen- 
sing pump or other dispensing device which 
has not been labeled as required by this section, 
and/or offer and expose for sale any gasoline 
which does not meet the required standard for the 
grade indicated on the label attached to the dis- 
pensing pump or other dispensing device, shall be 
guilty of a misdemeanor, and upon conviction shall 
be fined not more than five hundred dollars and 
be imprisoned for not more than six months, or 
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either, in the discretion of the court, and the gas- 
oline offered or exposed for sale shall be confis- 
cated. 

The gasoline and oil inspectors shall have the 
authority to immediately seize and seal, to pre- 
vent further sales, any dispensing pump or other 
dispensing device from which gasoline is offered 
or exposed for sale in violation of or without com- 
plying with the provisions of this article. Pro- 
vided, however, that this section shall not be con- 
strued to permit the destruction of any gasoline 
which may be blended or re-refined or offered for 
sale as complying with the legal specifications of 
a lower grade except under order of the court in 
which an indictment is brought for violation of 
the provisions of this article. Provided, further, 
that gasoline that has been confiscated and sealed 
by the gasoline and oil inspectors for violation of 
the provisions of this article shall not be offered 
or exposed for sale until the director of the gas- 
oline and oil inspection division has been fully 
satisfied that the gasoline offered or exposed for 
sale has been blended or re-refined or properly 
labelled to meet the requirements of this article 
and the owners of said gasoline have been notified 
in writing of this fact by said director and, pro- 
vided, further, that the permitting of blending, re- 
refining or properly labelling of confiscated gaso- 
line shall not be construed to in any manner affect 
any indictment which may be brought for viola- 
HOnmoLethisese ction (L937) CA 5yaC ell lO 39s c. 
276, s. 1; 1941, c. 220.) 

Editor’s Note.—The 
paragraph. 

§ 119-28. Regulations for sale of substitutes. — 
All materials, fluids, or substances offered or ex- 
posed for sale, purporting. to be substitutes for or 
motor fuel improvers, shall, before being sold, ex- 
posed or offered for sale, be submitted to the com- 
missioner of revenue for examination and inspec- 
tion, and shall only be sold or offered for sale when 
properly labeled with a label, the form and con- 
tents of which label has been approved by the said 
commissioner of revenue in writing. (1987, c. 
425, s. 12.) 


§ 119-29. Rules and regulations of board avail- 
able to interested parties.—It shall be the duty of 
the commissioner of revenue to make available 
for all interested parties the rules and regulations 
adopted by the gasoline and oil inspection board 
for the purpose of carrying into effect the laws 
relating to the inspection and transportation of pe- 
troleum products. (1937, c. 425, s. 13.) 


§ 119-30. Establishment of laboratory for analy- 
sis of inspected products. — The commissioner of 
revenue is authorized to provide for the analy- 
sis of samples of inspected articles by establishing 
a laboratory under the gasoline and oil inspection 
division of the motor vehicle bureau for the analy- 
sis of inspected products. (1937, c. 425, s. 14.) 


§ 119-31. Payment for samples taken for in- 
spection—The gasoline and oil inspectors shall 
pay at the regular market price, at the time the 
sample is taken, for each sample obtained for in- 
spection purposes when request for payment is 
made: Provided, however, that no payment shall 
be made any retailer or distributor unless said re- 
tailer or distributor or his agent shall sign a re- 
ceipt furnished by the commissioner of revenue 


1939 amendment added the second 
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showing that payment has been made as 


quested, © ((193%i6c) 425,.5:. 15.) 


§ 119-382. Powers and authority of inspectors. 
—The gasoline and oil inspectors shall have the 
right of access to the premises and records of any 
place where petroleum products are stored for the 
purpose of examination, inspection, and/or draw- 
ing of samples, and said inspectors are hereby 
vested with the authority and powers of peace and 
police officers in the enforcement of motor fuel 
tax and inspection laws throughout the state, in- 
cluding the authority to arrest, with or without 
warrants, and take offenders before the several 
courts of the state for prosecution or other pro- 
ceedings, and seize or hold or deliver to the sher- 
iff of the proper county all motor or other vehicles 
and all containers used in transporting motor fuels 
and/or other liquid petroleum products in viola- 
tion of or without complying with the provisions. 
of this article or the rules, regulations or require- 
ments of the commissioner of revenue and/or, the 
gasoline and oil inspection board and also all mo- 
tor fuels contained therein. Said inspectors shall 
have power and authority on the public highways 
or any other place to stop and detain for inspec- 
tion and investigation any vehicle containing any 
motor fuel and/or other liquid petroleum products 
in excess of one hundred gallons or commonly 
used in the transportation of such fuels and the 
driver or person in charge thereof, and to require 
the production by such driver or person in charge 
of all records, documents and papers required by 
law to be carried and exhibited by persons in 
charge of vehicles engaged in transporting such 
fuels; and whenever said inspectors shall find or 
see any person engaged in handling, selling, us- 
ing, or transporting any fuels in violation of any 
of the provisions of the motor fuel tax or inspec- 
tion laws of this state, or whenever any such per- 
son shall fail or refuse to exhibit to said inspectors, 
upon demand therefor, any records, documents or 
papers required by law to be kept subject to in- 
spection or to be exhibited by such person, said 
person shall be guilty of a misdemeanor, and it 
shall be the duty of said inspectors to immediately 
arrest such violator and take him before some 
proper peace officer of the county in which the of- 
fense was committed and institute proper prosecu- 
fons AC1 937.6, 0425., S$. 16,) 


§ 119-83. Investigation and inspection of meas- 
uring equipment; devices calculated to falsify 
measures.—The gasoline and oil inspectors shall 
be required to investigate and inspect the equip- 
ment for measuring gasoline, kerosene, lubricat- 
ing oil, and other liquid petroleum products. 
Said inspectors shall be under the supervision of 
the commissioner of revenue, and are hereby 
vested with the same power and authority now 
given by law to inspectors of weights and meas- 
ures, in so far as the same may be necessary to 
effectuate the provisions of this article. The 
rules, regulations, specifications and tolerance lim- 
its as promulgated by the national conference of 
weights and measures, and recommended by the 
United States bureau of standards, shall be ob- 
served by said inspectors in so far as it applies 
to the inspection of equipment used in measuring 
gasoline, kerosene, lubricating oil and other pe- 
troleum products. Inspectors of weights and 


Le- 
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measures appointed and maintained by the various 
counties and cities of the state shall have the 
same power and authority given by this section 
to inspectors under the supervision of the com- 
mission of revenue. In all cases where it is found, 
after inspection, that the measuring equipment 
used in connection with the distribution of such 
products is inaccurate, the inspector shall con- 
demn and seize all incorrect devices which in his 
best judgment are not susceptible of satisfactory 
repair, but such as are incorrect, and in his best 
judgment may be repaired, he shall mark or tag 
as “condemned for repairs” in a manner pre- 
scribed by the commissioner of revenue. After 
notice in writing the owners or users of such 
measuring devices which have been condemned 
for repairs shall have the same repaired and cor- 
rected within ten days, and the owners and/or 
users thereof shall neither use nor dispose of said 
measuring devices in any manner, but shall hold 
the same at the disposal of the gasoline and oil 
inspector. The inspector shall confiscate and de- 
stroy all measuring devices which have been con- 
demned for repairs and have not been repaired as 
required by this article. The gasoline and oil in- 
spectors shall officially seal all dispensing pumps 
or other dispensing devices found to be accurate 
on inspection, and if, upon inspection at a later 
date, any pump is found to be inaccurate and the 
seal broken, the same shall constitute prima 
facie evidence of intent to defraud by giving in- 
accurate measure, and the owner’ and/or user 
thereof shall be guilty of a misdemeanor, and 
upon conviction shall be fined not less than two 
hundred dollars nor more than one thousand dol- 
lars, or be imprisoned for not less than three 
months, or both, in the discretion of the court. 
Any person who shall remove or break any sea! 
placed upon said measuring and/or dispensing de- 
vices by said inspectors until the provisions of 
this section have been complied with shall be 
guilty of a misdemeanor, and upon conviction 
shall be fined not less than fifty dollars nor more 
than two hundred dollars, or be imprisoned for 
not less than thirty days nor more than ninety 
days, or both, in the discretion of the court. Any 
person, firm, or corporation who shall sell or 
have in his possession for the purpose of selling 
or using any measuring device to be used or cal- 
culated to be used to falsify any measure shall be 
guilty of a misdemeanor, and shall be fined or im- 
prisoned in the discretion of the court. (1937, c. 
425, s. 17.) 


§ 119-34. Responsibility of retailers for quality 
of products. — The retail dealer shall be held re- 
sponsible for the quality of the petroleum prod- 
ucts he sells or offers for sale: Provided, how- 
ever, that the retail dealer shall be released if the 
results of analysis of a sealed sample taken in a 
manner prescribed by the commissioner of reve- 
nue at the time of delivery, and in the presence 
of the distributor or his agent, shows that the 
product delivered by the distributor was of in- 
ferior quality. It shall be the duty of the distrib- 
utor or his agent to assist in sampling the prod- 
uct delivered. (1937, c. 425, s. 18.) 


§ 119-35. Adulteration of products offered for 
sale.— It shall be unlawful for any person, firm, 
or corporation who has purchased gasoline or 
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other liquid motor fuel upon which a road tax 
has been paid to in any wise adulterate the same 
by the addition thereto of kerosene or any other 
liquid substance and sell or offer for sale the 
same. Any person violating the provisions of 
this section shall be guilty of a misdemeanor, and 
upon conviction shall be fined not less than two 
hundred dollars nor more than one thousand dol- 
lars or be imprisoned for not more than twelve 
months, or both, in the discretion of the court. 
(1937, c. 425, s. 19.) 


§ 119-36. Certified copies of official tests admis- 
sible in evidence.—A certified copy of the official 
test of the analysis of any petroleum product, un- 
der the seal of the commissioner of revenue, shall 
be admissible as evidence of the fact therein stated 
in any of the courts of this state on the trial of 
any issue involving the qualities of said product. 
(1937 ice 425, s.2205) 


§ 119-87. Retail dealers required to keep copies 
of invoices and delivery tickets——Every person, 
firm, or corporation engaged in the retail busi- 
ness of dispensing gasoline and/or other pe- 
troleum products to the public shall keep on the 
premises of said place of business, for a period of 
one year, duplicate original copies of invoices or 
delivery tickets of each delivery received, show- 
ing the name and address of the party to whoni 
delivery is made, the date of delivery, the kind 
and amount of each delivery received, and the 
name and address of the distributor. Each de- 
livery ticket or invoice shall be signed by the re- 
tailer or his agent and the distributor or his agent. 
Such records shall be subject to inspection at any 
time by the gasoline and oil inspectors. (1937, c. 
425, s. 21.) 


§ 119-38. Prosecution of offenders. — All prose- 
cutions for fines and penalties under the provi- 
sions of this article shall be by indictment in a 
court of competent jurisdiction in the county in 
which the violation occurred. (1937, c. 425, s. 22.) 


§ 119-39. Violation a misdemeanor. — Unless 
another penalty is provided in this article, any 
person violating any of the provisions of this ar- 
ticle or any of the rules and regulations of the 
commissioner of revenue and/or the gasoline and 
oil inspection board shall be guilty of a misde- 
meanor, and upon conviction shall be fined noi: 
more than one thousand dollars or Le iriprisoned 
for not more than twelve months, or both, in the 
discretion of the court. (1937, c. 425, s. 23.) 


§ 119-40. Manufacturers to notify commis- 
sioner of shipments.—Where oil or gasoline is 
shipped in tanks, cars, or other large containers, 
the manufacturer or jobber shall give notice to the 
Commissioner of Revenue of their shipment, with 
the name and address of the person, company, or 
corporation to whom it is sent and the number of 
gallons, on the day the shipment is made. (1917, 
c. 166, s.. 43.1933. c. 914, «6.85 -C, So 4856.) 


§ 119-41. Persons engaged in transporting, are 
subject to inspection laws.—The owner or op- 
erator of any motor vehicle using the highways 
of this state or the owner or operator of any boat 
using the waters of this state transporting into, 
out of or between points in this state any gaso- 
line or liquid motor fuel taxable in this state 
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and/or any liquid petroleum product that is or 
may hereafter be made subject to inspection laws 
of this state shall make application to the com- 
missioner of revenue on forms to be provided by 
him for a liquid fuel carrier’s permit. Upon re- 
ceipt of said application, together with a signed 
agreement to comply with the provisions of the 
act and/or acts relating to the transportation of 
petroleum products subject to the motor fuel tax 
and/or inspection laws, the commissioner of reve- 
nue shall, without any charge therefor, issue a 
numbered liquid fuel carrier’s permit to the owner 
o> operator of each motor vehicle or boat intended 
to be used in such transportation. Said numbered 
liquid fuel carrier’s permit shall show the motor 
number and license number of the motor vehicle 
and number or name of boat, and shall be promi- 
nently displayed on the motor vehicle or boat at 
all times. No person shall haul, transport, or con- 
vey any motor fuel over any of the public high- 
ways of this state except in vehicles plainly and 
visibly marked on the rear thereof with the word 
“Gasoline” in plain letters of not less than six 
inches high and of corresponding appropriate 
width, together with the name and address of the 
owner of the vehicle in letters of not less than 
four inches high: Provided, however, that this 
section shall not be construed to include the 
carrying of motor fuels in the supply tank of ve- 
hicles which is regularly connected with the car- 
uretor of the engine of the vehicle except when 
said fuel supply tank shall have a capacity of 
more than one hundred gallons. This section 
shall not be construed to include the carrying of 
motor fuel in the supply tank which is regularly 
connected. with the carburetor of the engine of 
any vehicle operated by franchise carriers engaged 
solely in the transportation of passengers to, from 
and between points in North Carolina. Any per- 
son violating any of the provisions of this section 
shall be guilty of a misdemeanor and upon con- 
viction shall be fined not more than twenty-five 
AollansmeGloste Cy 42), 8s; 247.1939, Ce 2uGm Suaee) 

Editor’s Note—The 1939 amendment added the next to last 
sentence. 

§ 119-42. Persons engaged in transporting re- 
quired to have in possession an invoice, bill of 
sale or bill of lading.—FEvery person hauling, 
transporting or conveying into, out of, or between 
points in this state any motor fuel and/or any 
liquid petroleum product that is or may hereafter 
be made subject to the inspection laws of this 
state over either the public highways or water- 
ways of this state, shall, during the entire time 
he is so engaged, have in his possession an in- 
voice, or bill of sale, or bill of lading showing the 
true name and address of the person from whom 
he has received the motor fuel and/or other liq- 
uid petroleum products, the kind, and the num- 
ber of gallons so originally received by him, and 
the true name and address of every person to 
whom he has made deliveries of said motor fuel 
and/or other liquid petroleum products or any 
part thereof and the number of gallons so deliv- 
ered to each said person. Such person engaged 
in transporting said motor fuels and/or other pe- 
troleum products shall, at the request of any 
agent of the commissioner of revenue, exhibit for 
inspection such papers or documents immediately, 
and if said person fails to produce said papers or 
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documents or if, when produced, they fail to clearly 
disclose said information, the agent of the com- 
missioner of revenue shall hold for investigation 
the vehicle and contents thereof. If investigation 
shows that said motor fuels and/or other petro- 
leum products are being transported in violation 
of or without compliance with the motor fuel tax 
and/or inspection laws of this state such fuels 
and/or other petroleum products and the vehicle 
used in the transportation thereof are hereby de- 
clared common nuisances and contraband, and 
shall be seized and sold and the proceeds shall go 
to the common school fund of the state: Pro- 
vided, however, that this article shall not be con- 
strued to include the carrying of motor fuel in the 
supply tank of vehicles which is regularly con- 
nected with the carburetor of the engine of the 
vehicle, except when said fuel supply tank shall 
have a capacity of more than one hundred gal- 
lons: And, provided further, that this section 
shall not be construed to include the carrying of 
motor fuel in the supply tank which is regularly 
connected with the carburetor of the engine of 
any vehicle operated by franchise carriers engaged 
solely in the transportation of passengers to, from 
and between points in North Carolina. (1937, c. 
HOS. “Gy, ayo AMOR fon Pa. GS” Bh 

Editor’s Note.—Prior to the 1939 amendment the last 
proviso read ‘“‘this section shall not apply to franchise car- 
riers, 

§ 119-48. Display required on containers used 
in making deliveries——Every person delivering at 
wholesale or retail any gasoline in this state shall 
deliver the same to the purchaser only in tanks, 
barrels, casks, cans, or other containers having 
the word “Gasoline” or the name of such other 
like products of petroleum, as the case may be, 
in English, plainly stenciled or labeled in colors 
to meet the requirements of the regulations 
adopted by the commissioner of revenue and/or 
the gasoline and oil inspection board. Such deal- 
ers shall not deliver kerosene oil in any barrel, 
cask, can, or other container which has not been 
stenciled or labeled as hereinbefore provided. 
Every person purchasing gasoline for use or sale 
shall procure and keep the same only in tanks, 
barrels, casks, cans, or other containers stenciled 
or labeled as hereinbefore provided: Provided, 
that nothing in this section shall prohibit the de- 
livery of gasoline by hose or pipe from a tank di- 
rectly into the tank of any automobile or any 
other motor vehicle: Provided further, that in 
case gasoline or other inflammable liquid is sold 
in bottles, cans, or packages of not more than 
one gallon for cleaning and other similar pur- 
poses, the label shall also bear the words “Un- 
safe when exposed to heat or fire’. (1937, c. 425, 
Ss. 26; 1939, c. 276, s. 4.) 

Editor’s Note—The 1939 amendment struck out a proviso 
exempting franchise carriers. 

§ 119-44. Registration of exclusive industrial 
users of naphthas and coal tar solvents.—All per- 
sons who are exclusive industrial users of naphtha 
and coal tar solvents, and who are not engaged 
in the business of selling motor fuel, may register 
with the commissioner of revenue as an exclusive 
industrial user of naphthas and coal tar solvents 
upon the presentation of satisfactory evidence of 
such fact to said commissioner and the filing of 
a surety bond in approved form not to exceed the 
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sum of one thousand dollars. Such registration, 
properly evidenced by the issuance of a certificate 
of registration as an exclusive industrial user of 
naphthas and coal tar solvents, will thereafter, 
and until such time as certificate of registration 
may be canceled by the commissioner of revenue, 
permit licensed distributors of motor fuel in this 
state to sell naphthas and coal tar solvents to the 
holder of such certificate of registration upon the 
proper execution of an official certificate of in- 
dustrial use in lieu of the collection of the motor 
fuel tax: Provided, however, that no licensed dis- 
tributor of motor fuel shall sell gasoline tax free 
under the conditions of this article: Provided 
further, that the rules and regulations adopted by 
the commissioner of revenue for the proper ad- 
ministration and enforcement of this article shall 
be strictly adhered to by the holder of the certifi- 
cate of registration under penalty of cancellation 
of such certificate for violation of or non-observ- 
Alice: OL SUCH ITILESweN 93 LCA 42O mS eet.) 


§ 119-45. Certain laws adopted as part of article. 
—Sections 119-1 through 119-5 and §§ 119-7 
through 119-13 are hereby made a part of this ar- 


§ 119-46. Charges for analysis of samples. — 
The commissioner of revenue is hereby authorized 
to fix and collect such charges as he may deem 
adequate and reasonable for any analysis made 
by the gasoline and oil inspection division of any 
sample submitted by any person, firm, association 
or corporation other than samples submitted by 
the gasoline and oil inspectors in the performance 
of the duties required of said inspectors under 
this article: Provided, however, that no charge 
shall be made for the analysis of any sample sub- 
mitted by any municipal, county, state or federal 
official when the results of such analyses are nec- 
essary for the performance of his official duties. 
All moneys collected for such analyses shall be 
paid into the state treasury to the credit of the 
gasoline and oil inspection fund. (1937, c. 425, s. 
29.) 


§ 119-47. Inspection of fuels used by state.— 
The gasoline and oil inspection division is hereby 
authorized, upon request of the proper state au- 
thority, to inspect, analyze, and report the result 
of such analysis of all fuels purchased by the state 
of North Carolina for the use of all departments 


ticlemaGO3 7 eCAosesa 8.) and institutions. (1937, c. 153.) 
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CH. 120. GENERAL ASSEMBLY—MEMBERS § 120-2 
Sec: Sec. 
120-42. Contingent fees prohibited. 120-45. Going upon floor during session prohib- 


120-43. Written authority from employer to. be 
filed. 
120-44. Detailed statement of expenses to be filed. 


Art. 1. 
§ 120-1. Senators. — Until another apportion- 


Apportionment of Members. 


ment of the State shall be had in accordance with - 


the terms of the Constitution and laws of North 
Carolina, the Senate shall be composed of fifty 
members, elected from districts constituted as fol- 
lows: 

First District—Bertie, Camden, Chowan, Curri- 
tuck, Gates, Hertford, Pasquotank, and Perqui- 
mans Counties shall elect two senators. 

Second District—Beaufort, Dare, Hyde, Martin, 
Pamlico, Tyrrell, and Washington shall elect two 
senators. 

Third District—Northampton, Vance, and War- 
ren shall elect one senator. 

Fourth District—Edgecombe and Halifax shal! 
elect two senators. 

Fifth District—Pitt shall elect one senator. 

Sixth District—Franklin, Nash, and Wilson 
shall elect two senators. 

Seventh District — Carteret, Craven, Greene, 
Jones, Lenoir, and Onslow shall elect two sena- 
tors. 

Eighth District—Jchnston and Wayne shall 
elect two senators. 

Ninth District—Duplin, New Hanover, Pender, 
and Sampson shall elect two senators. 

Tenth District—Bladen, Brunswick, Columbus, 
and Cumberland shall elect two senators. 

Eleventh District—Robeson shall elect one sen- 
ator. 

Twelfth District—Harnett, Hoke, 
Randolph shall elect two senators. 

Thirteenth District—Chatham, Lee, and Wake 
shall elect two senators. 

Fourteenth District—- Durham, Granville, and 
Person shall elect two senators. 

Fifteenth District — Caswell and Rockingham 
shall elect one senator. 

Sixteenth District—Alamance and Orange shall 
elect one senator. 

Seventeenth District — Guilford shall elect one 
senator. 

Eighteenth District — Davidson, Montgomery, 
Richmond, and Scotland shall elect two senators. 

Nineteenth District—Anson, Stanly, and Union 
shall elect two senators. “a 

Twentieth District—Mecklenburg shall elect one 
senator. 

Twenty-first District — Cabarrus and Rowan 
shall elect two senators: At the time of holding 
primary election for nomination of State officers, 
as provided in Chapter one hundred sixty-three, 
the candidates of the several political parties for 
one of the senators from said twenty-first district 
shall be nominated by the respective electors of 
the several political parties of Rowan County, and 
the candidates for the other senator from said 
twenty-first district shall be nominated by the re- 

spective electors of the several political parties of 
- Cabarrus County. 

Twenty-second District—Forsyth shall elect one 
senator. 


Moore, and 


ited. 
120-46. Application of article. 
120-47. Punishment for violation. 


Twenty-third District—Stokes and Surry shall 
elect one senator. 


Twenty-fourth District — Davie, Wilkes and 
Yadkin shall elect one senator. 
Twenty-fifth District—Catawba, Iredell, and 


Lincoln shall elect two senators. 

Twenty-sixth District— Gaston shall elect one 
senator. 

Twenty-seventh District—Cleveland, McDowell, 
and Rutherford shall elect two senators. 

Twenty-eighth District—Alexander, Burke, and 
Caldwell shall elect one senator. 

Twenty-ninth District — Alleghany, Ashe, and 
Watauga shall elect one senator. 

Thirtieth District—Avery, Madison, 
and Yancey shall ‘elect one senator. 

Thirty-first District—Buncombe shall elect one 
senator. 

Thirty-second District -—- Haywood, Henderson, 
Jackson, Polk, and Transylvania shall elect two 
senators. 

Thirty-third District—Cherokee, Clay, Graham, 
Macon, and Swain shail elect one senator. (Rev., 
s.. 4398: Code, s: 2844* 1911, c, 150: 11921, « 161% 
1941,.c. 225; C. S. 6087.) 


Editor’s Note.—The amendment of 1921 somewhat changed 
the apportionment of senators. To some districts additional 
counties were inserted, and from others certain counties 
were taken out, and in certain instances the number of 
senators to be elected by the given district was increased or 
decreased, as the case may be. 

Public Laws 1941, c. 225, from which the above section 
was codified, specificaily repealed this section of volume 
three of the Consolidated Statutes. 


§ 120-2. House of Representatives.—Until the 
General Assembly of North Carolina shall make 
another apportionment as provided by the Consti- 
tution and laws of North Carolina, the House of 
Representatives shall be composed of members 
elected from the counties of the State in the fol- 
lowing manner, to-wit: 

The counties of Guilford and Mecklenburg shal! 
elect four members each; the counties of Bun- 
combe, Forsyth, and Wake shall elect three mem- 
bers each; the counties of Cabarrus, Cumberland, 
Durham, Gaston, Johnston, Pitt, Robeson, and 
Rowan shall elect two members each; the coun- 
ties of Alamance, Alexander, Alleghany, Anson, 
Ashe, Avery, Beaufort, Bertie, Bladen, Bruns- 
wick, Burke, Caldwell, Camden, Carteret, Cas- 
well, Catawba, Chatham, Cherokee, Chowan, Clay, 
Cleveland, Columbus, Craven, Currituck, Dare, 
Davidson, Davie, Dupiin, Edgecombe, Franklin, 
Gates, Graham, Granville, Greene, Halifax, Har- 
nett, Haywood, Henderson, Hertford, Hoke, 
Hyde, Iredell, Jackson, Jones, Lee, Lenoir, Lin- 
coln, McDowell, Macon, Madison, Martin, Mitch- 
ell, Montgomery, Moore, Nash, New Hanover, 
Northampton, Onslow, Orange, Pamlico, Pasquo- 
tank, Pender, Perquimans, Person, Polk, Ran- 
dolph, Richmond, Rockingham, Rutherford, Samp- 
son, Scotland, Stanly, Stokes, Sutry, Swain; 
Transylvania, Tyrrell, Union, Vance, Warren, 
Washington, Watauga, Wayne, Wilkes, Wilson, 
Yadkin, and Yancey shall elect one member each. 


Mitchell, 
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(Rev., s. 4899; Code, s. 2845;.1911; c: 151; 1921, c. 
144; 1941, c. 112; C. S. 6088.) 


Editor’s Note.—By the amendment of 1921 the number of 
representatives allotted certain counties was decreased or 
increased, as the case may be. 

Public Laws 1941, c. 112, from which the above section 
was codified, specifically repealed this section of the Con- 
solidated Statutes and Public Laws 1921, c. 144. 


§ 120-3. Payment in installments or upon per 
diem basis; extra sessions.—The pay of the mem- 
bers and officers for a regular session of the Gen-’ 
eral Assembly, as provided in section twenty-eight 
of article two of the Constitution of North Caro- 
lina, may be paid in installments, or upon a per 
diem basis as asked for by the several members 
and officers of the General Assembly; provided, 
that in no. instance shall installments or per diein 
amount to more than ten dollars per day for the 
members and eleven doilars sixty-seven cents for 
the two presiding officers, for the number of days 
the General Assembly has been in session, and 
that the total pay of the officers and members of 
the General Assembly at a regular session shall 
in no case exceed six hundred dollars for the 
members, and seven hundred dollars for the pre- 
siding officers of the two houses. And, provided 
further, that the pay for an extra session of the 
General. Assembly shall be eight dollars per day 
for members and ten dollars per day for the two 
presiding officers, for a period not to exceed 
twenty days. (1929, c. 2, s. 1.) 


§ 120-4. Pay to remain same in session of less 
than 60 days.—Nothing in the provisions of § 120- 
3 shall prevent members and presiding officers of 
the General Assembly from receiving the full 
compensation of six hundred dollars for the mem- 
bers and seven hundred dollars for the presiding 
officers of the two houses, for the term of the reg- 
ular session of the General Assembly, whether the 
term remains in session for sixty days or a shorter 
period. (1929, c. 2, s. 2.) 


Art. 2. Duty and Privilege of Members. 


§ 120-5. Presiding officers may administer 
oaths.—The president of the senate is authorized 
to administer oaths for the qualification of sena- 
tors and officers of the senate, and the speaker 
of the house of representatives is authorized to 
administer oaths for the qualification of all offi- 
cers of the house and all members who shall ap- 
pear after the election of speaker. (Rev., s. 4400: 
Code, s. 2855; 1883, c. 19; C. S. 6089.) 


§ 120-6. Members to convene at appointed 
time and place.—Every person elected to repre- 
sent any county or district in the generai assem- 
bly shall appear at such time and place as may 
be appointed for the meeting thereof, on the first 
day, and attend to the public business as occasion 
shall require. (Rev., s. 4401; Code, s. 2847; R. C., 
Gee Si ei dain Ce One) Le, Ga EUs) 


§ 120-7. Penalty for failure to discharge duty.— 
If any member shall fail to appear, or shall 
neglect to attend to the duties of his office, he 
shall forfeit and pay for not appearing ten dol- 
lars, and two dollars for every day he may be 
absent from his duties during the session, to be 
deducted from his pay as a member; but a ma- 
jority of the members of either house of the gen- 
eral assembly may remit such fines and forfei- 
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tures, Or any part thereof, where it shall appear 
that such member has been prevented from at- 
tending to his duties by sickness or other suffi- 
cient cause. (Rev., s. 4402: Code, s. 2848; R. C., 
Cryb2, ish 28 a1 787 ee oe eae CS B001s) 


§ 120-8. Expulsion for corrupt practices in elec- 
tion—If any person elected a member of the 
general assembly shall, by himself or any other 
person, directly or indirectly, give, or cause to 
be given, any money, property, reward or pres- 
ent whatsoever, or give, or cause to be given 
by himself or another, any treat or entertainment 
of meat or drink, at any public meeting or col- 
lection of the people, to any person for 
his vote or to influence him in his elec- 
tion, such person shall, on due proof, be expelled 
from his seat in the general assembly. (Rev., s. 
4403% Code,” s:'28463 (RC ct. $2.05. -24"21801,.c, 
580, s. 2; C. S. 6092.) 


§ 120-9. Freedom of speech; protection from 
arrest. — The members shall have freedom of 
speech and debate in the general assembly, and 
shall not be liable to impeachment or question, 
in any court or place out of the general assembly, 
for words therein spoken; and shall be protected, 
except in cases of crime, from all arrest and im- 
prisonment, or attachment of property, during 
the time of their going to, coming from, or at- 
tending the general assembly. (Rev., s. 4404; 
Codeéies. 28493" Ra Ce c..52256, 89-178 yc ovraesunas 
C. S. 6093.) 


Art. 3. Contests. 


§ 120-10. Notice of contest. No person shall 
be allowed to contest the seat of any member of 
the general assembly. unless he shall have given 
to the member thirty days notice thereof in writ- 
ing, prior to the meeting of the general assembly, 
which must state the particular grounds of such 
contest. If the seat is contested on account of 
the reception of illegal votes, the notice must set 
forth the number of such votes, by whom given, 
and the supposed disqualifications; and if the 
same is contested on account of the rejection of 
legal votes, the notice must give the names of 
the persons whose votes were rejected. No evi- 
dence shall be admitted to show that the con- 
testant received illegal votes, unless he shall also 
have been notified the same number of days, and 
in the same manner. The same notice of time 
and place required in taking depositions shall be 
required and proved on the investigation. (Rev., 
s. 4406; Code, s. 2850; 1893, c. 192; R. C., c. 52, s. 
315.1796," c. 466, 5. 15 C.2S,-6095:) 





§ 120-11. Depositions taken; penalty and privi- 
lege of witnesses.—Any justice of the peace, or 
any person duly authorized to take depositions 
to be read before courts, may take depositions 
to be used on the investigation, and may issue 
subpcenas for witnesses, which shall be exe- 
cuted by any officer authorized to execute proc- 
ess. And if any witness shall fail to appear and 
give his deposition according to the subpcena, 
he shall forfeit and pay to the party causing him 
to be summoned, forty dollars. And on such in- 
vestigation no witness in this or in the case of 
any other contested election shall be excused 
from discovering whether he voted at such elec- 
tion, or his qualification to vote, except as to his 
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conviction for say offense which would disqualify 
him. And it he was not a qualified voter, he 
shall be compelled to discever for whom he voted; 
but any  itness making such discovery shall 
not be -voject to criminal or penal prosecution 
for Futing voted at such election. (Rev., s. 
Ait ee Gers. oeote Ri Coc 62, ‘S324 61800," c. 
Bho, s. 1; 1868-9, c. 270, s. 12; C. S. 6096.) 


Art. 4. Reports of Officers to General 
Assembly. 


§ 120-12. Reports from state institutions and 
departments.—I% shall be the duty of the chief of- 
ficer of each department of the state and of the 
boards of directors of all institutions supported 
in whole or in part by appropriations from the 
state, to submit to the general assembly, with 
their respective reports, bills providing for the 
support and management of their respective de- 
partments; these reports, with those of the other 
officers of the executive department, shall be sub- 
mitted to the governor, to be transmitted by him 
with his message to the general assembly. (Rev., 
5, 4410:".Code,s.. 2865; 1800, c. 557, s..2:° C.\S. 
6099.) 


§ 120-18. Reports of commissions.—The State 
Highway and Public Works Commission, the Su- 
perintendent of Public Instruction, the Depart- 
ment of Agriculture, the State Board of Health, 
and the State Board of Charities and Public Wel- 
fare, and such other Boards, Departments and 
Commissions as the Governor may direct shall 
each make a full report of the operation of their 
respective Departments or Commissions together 
with their recommendations for the future opera- 
tion of their Departments or Commissions to the 
members of the Genera! Assembly. 

All such reports shall be distributed as here- 
tofore provided for, not later than twenty days 
after the general election in November preced- 
ing the convening of the General Assembly. 

Failure on the part of any of the above men- 
tioned Commissions or’ Departments to dis- 
tribute their reports to the members of the 
General Assembly within the time prescribed by 
this section shall be cause for impeachment and 
for removal from office. (1929, c. 248.) 


Art. 5. Investigating Committees. 


§ 120-14. Power of committees. — Any commit- 
tee of investigation raised either by joint resolu- 
tion or resolution of either house of the general as- 
sembly has full power to send for, persons and 
papers, and, if necessary, to compel attendance 
and production of papers by attachment or other- 
wise. (Rev., s. 4412; Code, s. 2853; 1868-9, c. 50, 
s. 1; C. S. 6100.) 

Duration of Authority.—In the absence of express enact- 
ment otherwise, the existence of a legislative committee 
necessarily determines upon the adjournment of the body 
to which it belongs. Bank y. Worth, 117 N. C. 146, 147, 23 
Se it 160; 

§ 120-15. Chairman may administer oaths.—The 
chairman of any committee or any person in his 
presence, and under his direction, shall have 
power and authority to administer oaths. (Rev., 
beea41s- Code, s, 2856; 1869-70, c. 5,,.s:..33 C..S. 
6101.) 


§ 120-16. Pay of witnesses.—Any witness ap- 
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pearing and giving testimony shall be entitled 
to receive from the person at whose instance he 
was summoned ten cents for every mile traveling 
to and from his residence, and ferriage, to be re- 
covered before any justice of the peace upon the 
certificate of the commissioner. (Rev., s. 4414, 
Code,’ si 2860:"R. Cy ci'52,'60'33;°1800,\c: 557, Ss. 2: 
Ce S.16102.) 


§ 120-17. Appearance before committee.—Every 
person desiring to appear either in person or 
by attorney to introduce testimony, or to offer 
argument for or against the passage of an act or 
resolution, before any committee of either house 
of the general assembly, shall first make appli- 
cation to such committee, stating in writing his 
object, the number and names of his witnesses, 
and the nature of their testimony. If the com- 
mittee consider the information likely to be im- 
portant, or the interest of the applicant to be 
great, they shall appoint a time and place for 
hearing the same, with such limitations as may 
be deemed necessary. (Rev., s. 4415; Code, s. 
2858" '1868-9.c. 270, s) 10; Cy S.6103;) 


§ 120-18. Appeal from denial of right to be 
heard.—If any committee shall refuse to grant 
the request of any citizen to be heard before it 
in a matter touching his interests, he may appeal 
to the house of which the committee is a part; 
and if he show good reason for his request the 
house shall order it to be granted. (Rev., s. 
A463 Codes) s,.2859.) 1868-9,.¢. (270, ss) 11; Ci.S: 
6104.) 


§ 120-19. State officers, etc., upon request, to 
furnish data and information to legislative commit- 
tees. — All officers, agents, agencies, and depart- 
ments of the state are required to give to any com- 
mittee of the general assembly, upon request, all 
information and all data within their possession, 
or ascertainable from their records. ‘This require- 
ment is mandatory and shall include requests made 
by any individual member of the general assembly 
or any of its committees or chairmen thereof. 
(Resolution 19, 1937, p. 927.) 


Art. 6. Acts and Journals. 


§ 120-20. When acts take effect. — Acts of the 
general assembly shall be in force only from and 
after thirty days after the adjournment of the 
session in which they shall have passed, unless 
the commencement of the operation thereof be 
expressly otherwise directed. (Rev., s. 4417; 
Code ms coGl Rey Gos cr b2n18, od el T99RCC.. 15275 
1868-9, c. 270, s. 1; C. S. 6105.) 


Editor’s Note. — This section abrogates the doctrine of 
Sumner v. Barksdale, 1 N. C. 328, and Smith v. Smith, 1 
N. C. 30, in which it was held that Acts of Assembly take 
effect from the beginning of the session in which they are 
passed. 

Takes Effect from First Day of Session When so Provided, 
—An act of the General Assembly which provides that it 
shall be in force from and after its passage is in force and 
takes effect from the first day of the session at which it 
was passed. Hamlet v. Taylor, 50 N. C. 36. 


§ 120-21. Notice given of private acts. — Any 
person who may desire the passage of a private 
law shall give notice of his intention to make ap- 
plication by advertisement in some newspaper of 
the state which circulates in the county where 
the applicant resides, or in which such private 
law will operate, or by advertisement at the door 
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of the courthouse and three other public places 
in such county for at least thirty days before the 
application; and when any private bill shall be in- 
troduced, a copy of such advertisement, with due 
proof of its having been so published, shall be 
produced before the second reading thereof. 
(Rev.,5 sa 4418-ae Const, mAtt. 1 UL estos Codems. 
2861: Ry Cc. 52, as. 34% dr 96.0 Cc. “460 men oe aah. 
c. 15; C. S. 6106.) 

Cross Reference.—For constitutional requirement of such 
notice, see N. C. Const. Art. II, § 12. 

Conclusive Presumption as to Notice.—The courts will 


conclusively presume, from the ratification of a legislative 
act authorizing a county to issue bonds, that the notice of 
thirty days required by section 12, Article II of the Con- 
stitution, has been given. Cox v. Commissioners, 146 N. C. 
584, 60 S. E. 516. 

If the legislative journal is silent as to the fact, the pre- 
sumptions would be that the Legislature obeyed the Consti- 
tution. Gatlin v. Tarboro, 78 N. C. 119. 

The courts will not go behind the ratification of an act 
of the Legislature to inquire as to whether notice required 
by Art. II, § 12, of the Constitution of North Carolina, and 
this section has been given and will conclusively presume 
that this requirement binding upon the conscience of the 
Legislature has been observed. State v. Holmes, 207 N. 
C7i293,,.1/67 9.) Ha 746. 


§ 120-22. Enrollment of acts.— All bills passed 
by the general assembly shall be enrolled for rati- 
fication under the supervision and direction of the 
secretary of state. All bills so enrolled shall be 
typewritten and carefully proof-read. ‘The secre- 
tary of state is authorized and empowered to 
secure such equipment as may be required for 
this purpose, and from time to time during the 
sessions of the general assembly, to employ such 
number of competent and trained persons, not to 
exceed twelve at any one time, as may be neces- 
sary to perform this service. One of such num- 
ber so employed shall be designated as chief en- 
rolling clerk, and shall receive not to exceed the 
sum of six dollars ($6.00) per day for his services, 
and each of the others so employed shall receive 
not to exceed the sum of five dollars ($5.00) per 
day for his services: Provided, the rules com- 
mittees of the house of representatives and senate 
in joint session may increase or decrease the num- 
ber of persons so employed. (Rev., s. 4422; 1903, 
C. 551933 ert aS. AS61085) 


Editor’s Note.—Public Laws of 1933, c. 173, substituted 
the above section for the former reading. A comparison 
of the two'sections is necessary to determine the changes. 
Session Laws 1943, c. 15, s. 1, exempted from the provi- 
sions of this section Session Laws 1943, c. 33, which re- 
vised and consolidated the public and general statutes of 
the state of North Carolina. 


§§ 120-23 to 120-25: Transferred to §§ 147-43.1 
to 147-43.3 by virtue of Session Laws 1943, c. 543. 


§ 120-26: Repealed by Session Laws 1943, c. 
543. 


§ 120-27. Journals; preparation and filing by 
clerks of houses.—It shall be the duty of the 
principal clerks of the two houses of the gen- 
eral assembly to hasten the preparation of their 
journals for the printer, so that in no case at 
any time shall the journal of either house of anv 
one day’s proceedings remain unprepared for the 
printer by the clerk for a longer period than six 
days after its approval, and such clerks shall, im- 
mediately after the preparation of any and every 
day’s proceedings of their respective houses, send 
the same to the office of the secretary of state. 
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(Rev., s. 5100; Code, $$ 3627; 86283 1872-37 ¢.745, 
SS oe CoO Me 7299%s) 


§ 120-28. Journals indexed by clerks. — The 
principal clerks of the two houses of the general 
assembly shall provide full and complete indexes 
for the journals of their respective houses. (Rev,, 
s. 4421; Code, s. 2868; 1866-7, c. 71; 1881, c. 292; 
Cn1S61425) 


§ 120-29. Journals deposited with secretary of 
state. — The principal clerks of the senate and 
house of representatives, as soon as may be prac- 
ticable after the close of each session, shall de- 
posit in the office of the secretary of state the 
journals of the general assembly; and the secre- 
tary of state shall make and certify copies of any 
part or entry of the journals, and may take for the 
copy of each entry made and certified the same 
fee as for the copy of a grant. (Rev., s. 4420; 
Code, $7 2867" Ky Circ. 62, 8:06; 1610, cel0cunate 
pga le BSA 


§ 120-30. Bills and legislative documents.—The 
bills and all other documents ordered to be 
printed by either branch of the general assembly 
shall be printed in octavo form without a title 
page. But the first page shall be printed as fol- 
lows: At the head of the page there shall be four 
rules, one double, two single, and one parallel, 
extending across the page. Between said rules 
shall be printed, first, the name of the house 
where the bill originated, with the year and date 
of the session, the name of the introducer, and 
the name of the printer; after leaving a space 
the width of two-line pica, a synopsis, or caption 
of the bill, or report of the committee, or what- 
ever it may be, shall be set up with pica capitals. 
After such heading, the said document shall follow 
immediately, commencing with a paragraph, a!- 
lowing a space the width of small pica between 
the heading and commencement of the same. 
GRevs §s951027) Coders, 8644-7 Ry C.ca03 ass ee 
S. 7301.) 


Art. 7. Employees. 


§ 120-31. Legislative employees paid on certifi- 
cate of presiding officers—v7The auditor is author- 
ized to audit the account of any employee of the 
senate or of the house of representatives, upon 
the certificate of the president of the senate and 
of the speaker of the house of representatives that 
such services have been rendered for which the 
account is presented, and that the amount as 
stated in said account is reasonable, just and 
proper. (Rev., s. 2735; Code, s., 2873; 1870-71, 
res., p. 508; C. S. 3848.) 


§ 120-32. Principal clerk; term of office; duties. 
—The principal clerk of each house of the gen- 
eral assembly shall hold his office for the term 
of two years, or until another is appointed; shall 
be present at such time and place as may be 
fixed for the meeting of the general assembly, 
and on the first day thereof, and perform the 
duties of his office. (Rev., s. 4426; Code, s. 
2870: R. C., c. 52, Ss. 37; 1846, c. 63; C. S. 6114.) 


§ 120-33. Compensation of employees of the 
general assembly; mileage.—The principal clerks 
of each house and the chief enrolling clerk shall 
be allowed the sum of ten dollars per day 
during the session of the general assembly, and 
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mileage at the rate of ten cents per mile from 
their homes to Raleigh and return. The journal 
clerks, calendar clerks, chief engrossing clerks, 
reading clerks, sergeants-at-arms, and one assist- 
ant calendar clerk in each house shall be allowed 
the sum of eight dollars per day during the session 
of the general assembly, and mileage at the rate of 
ten cents per mile from their homes to Releigh 
and return. The secretary to the speaker of the 
house of representatives, the secretary to the lieu- 
tenant-governor, the clerks to the finance and ap- 
propriation committees of both houses, the assist- 
ants to the engrossing clerks, the assistant clerks 
to the principal clerks and the assistant sergeant- 
at-arms, of the general assembly, and the assist- 
ants appointed by the secretary of state to super- 
vise the enrollment of bills and resolutions, shall 
receive the sum of six dollars per day, and mileage 
at the rate of ten cents per mile from their homes 
to Raleigh and return. ‘The clerks to all com- 
muttees which by the rules of either house of the 
general assembly are entitled to clerks, except as 
hereinabove provided, shall each receive five dol- 
lars per day during the session of the general as- 
sembly, and mileage at the rate of ten cents per 
mile from their homes to Raleigh and return. The 
chief pages of the house of representatives and the 
senate shall receive four dollars per day during the 
session of the general assembly and mileage at 
the rate of five cents a mile from their homes to 
Raleigh and return. All other pages authorized 
by either of the two houses shall receive three dol- 
lars per day during the session of the general as- 
sembly and mileage at the rate of five cents a 
mile from their homes to Raleigh and return. All 
laborers of the first-class authorized by law or the 
rules of either the house of representatives or the 
senate shall receive three dollars and one-half per 
day during the session of the general assembly 
and all mileage at the rate of five cents per mile 
from their homes to Raleigh and return, and 
laborers of the second class the sum of three dol- 
lars per day and mileage at the rate of five cents 
per mile from their homes to Raleigh and return. 
The chaplain of each house shall receive four dol- 
lars and fifty cents per day. (1925, c. 72, s. 1; 
O20 were er 161985. 6;"S. 1°°1987.) ce: 12°87 0 
1943, c. 393.) 

Editor’s Note.—The first 1937 amendment added the clerks 
to the committees on appropriations and finance to the list 
named in the third sentence. It also inserted the words 
“except as herein above provided” in the fourth sentence. 
The second 1937 amendment repealed the 1933 amendment 
and re-enacted the 1929 amendment, except as to pay of 
such clerks, which was raised to $6.00 per day, and pay of 
ordinary pages which was raised from $2.50 ‘to $3.00 per day. 
The 1943 amendment increased the salaries of the principal 
clerks and the chief enrolling clerk to $10.00; and the sala- 
ries of the journal clerks, calendar clerks, chief engrossing 
clerks, reading clerks, sergeants-at-arms, and one assist- 


ant calendar clerk in each house to $8.00. It also provided 
for paying the chaplain $4.50 per day. 


§ 120-34. Classification of laborers.——The chair- 
man of the committee on rules of the House of 
Representatives and the chairman of the commit- 
tee on rules of the Senate are hereby authorized, 
empowered and directed to classify the laborers 
of the General Assembly and certify to the chief 
clerk of the House of Representatives and the 
chief clerk of the Senate the names of all laborers 
of the first class and all laborers of the second 
class, to the end that proper warrants may be is- 
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sued in payment of services rendered in accord- 
ance with § 120-33 and the list when certified shall 
be the classification of such laborers and they 
shall be paid accordingiy. (1925, c. 116.) 


Editor’s Note.—This section was 
Laws 1933, c. 6, without change. 


re-enacted by Public 


§ 120-35. Principal clerks; extra compensation. 
—The principal clerks of the general assembly 
shall be allowed four hundred dollars as a com- 
pensation for indexing the journals of their re- 
spective houses, and five hundred dollars each for 
extra work and for services required to be per- 
formed by them after the adjournment of each 
session of the general assembly, including the 
transcribing of a copy of their respective journals, 
which shall be filed in the office of the secretary 
of state. (Rev., s. 2732;. Code, si 2868; 1866-7, c¢. 
71; 1881, c. 292; 1911, c. 116; 1919, c. 170; 1921, ¢. 
160 — CoS 3855.) 


§ 120-36. Compensation of principal clerks for 
services in organizing senate and house. — The 
principal clerks of the senate and house of repre- 
sentatives, together with such assistants as may 
be necessary in arranging the halls of the senate 
and house and completing the organization of the 
two branches of the general assembly before the 
days for convening thereof, and such services as 
are rendered after adjournment in the completion 
of the records, shall receive the same per diem as 
shall be allowed by law to the said clerks and 
their assistants during the session. ‘The state 
auditor is directed to issue his warrants for such 
clerks and for such time as is certified to by the 
president of the senate and the speaker of the 
house, upon vouchers signed by them. (1923, c. 
t50;.C. 6. B805la).) 


Art. 8. Preservation and Protection of Furni- 
ture and Fixtures. 


§ 120-37. Principal clerks to take and publish 
inventory.—At the end of each and every session 
of the general assembly, the principal clerks of 
each house shall take an inventory of the furni- 
ture, desks, fixtures, chairs, and other property 
belonging to their respective houses, and publish 
said inventory in the appendix of their respective 
journalsa» (1921) e219 Rs (C85. '6116(a):.) 


§ 120-38. Duty and responsibility of Board of 
Public Buildings and Grounds.—The Board of 
Public Buildings and Grounds shall have charge 
and care of the said furniture and fixtures during 
the vacations of the general assembly, and it shal! 
be its duty to see that said furniture remains in 
the offices and halls of the two houses from ses- 
sion to session, and it shall be responsible for the 
safe-keeping of said furniture and fixtures. (1921, 
c. 219, s. 2; C. S. 6116(b).) 


§ 120-39. Removal of furniture and fixtures a 
misdemeanor.—It shall be a misdemeanor for 
any person or persons to remove any of said 
furniture and fixtures from the halls of the gen- 
eral assembly between. sessions of the legisla- 
ture for any purpose whatever. (1921, c. 219, 
$08 Ce... 6116.0c)%) 


Art. 9. Lobbying. 


§ 120-40. Lobbying defined; registration of lob- 
byists—Every person, corporation or associa- 
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tion which employs any person to act as counsel 
or agent to promote or oppose in any manner the 
passage by the general assembly of any legislation 
affecting the pecuniary interests of any individual, 
association or corporation as distinct from those 
of the whole people of the state,,or to act in any 
manner as a legislative counsel or agent in con- 
nection with any such legislation, shall, within one 
week after the date of such employment, cause 
the name of the person so employed, to be entered 
upon a legislative docket as hereafter provided. 
It shall also be the duty of the person so employed 
to enter or cause to be entered his name upon 
such docket. Upon the termination of such em- 
ployment such fact may be entered opposite the 
name of any person so employed either by the 
employer or employee. (1933, c. 11, s. 1.) 

Editor’s Note.—For a discussion of this and the following 
sections, see 11 N. C. Law Rev. 235. 

§ 120-41. Legislative docket for registration. — 
The secretary of state shall prepare and keep the 
legislative docket for the uses provided in this 
article. In such docket shall be entered the name, 
occupation or business, and business address of 
the employer, the name, residence and occupation 
of the person employed,. the date of employment 
or agreement therefor, the length of time that the 
employment is to continue, if such time can be 
determined, and the subject or subjects of legisla- 
tion to which the employment relates. Such 
docket shall be a public record and open to the 
inspection of any citizen at any time during the 
regular business hours of the office of the secre- 
tary, oOtsstatemn 1933 acl innsme.) 


§ 120-42. Contingent fees prohibited. — No per- 
son shall be employed as a legislative counsel or 
agent for a compensation dependent, in any man- 
ner, upon the passage or defeat of any proposed 
legislation or upon any other contingency con- 
nected with the action of the general assembly, or 
of either branch thereof, or any committee there- 
Oe OSs Micarld wiseess) 


§ 120-48. Written authority from employer to 
be filed.—Legislative counsel and agents required 
to have their names entered upon the legislative 
docket shall file with the secretary of state within 
ten days after the date of making such entry a 


Sec. 
121-1. Appointment; term of office; compensation. 
121-2. Duties of department. 
121-3. Powers of department. 


§ 121-1. Appointment; term of office; compen- 
sation The state department of archives and 
history shall consist of not more than seven per- 
sons, of whom four shall constitute a quorum. Five 
persons shall be appointed by the Governor on the 
first day of April, one thousand nine hundred and 
seven, who shall designate one member to serve 
for a term of two years, two members to serve for 
a term of four years, and two members to serve 
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written authorization to act as such, signed by the 
person or corporation employing them. (1933, c. 
testa 4s) 


§ 120-44. Detailed statement of expenses to be 
filed.— Within thirty days after the final adjourn- 
ment of the general assembly every person, cor- 
poration or association, whose name appears upon 
the legislative docket of the session, shall file with 
the secretary of state a complete and detailed 
statement, sworn to before a notary public or 
justice of the peace by the person making the 
same, or in the case of a corporation by its presi- 
dent or treasurer, of all expenses paid or incurred 
by such person, corporation or association, in 
connection with promoting or opposing in any 
manner the passage by the general assembly of 
any legislation coming within the terms of this 
article. Such statements shall be in such form as 
shall be prescribed by the secretary of state and 
shall be open to public inspection. (1933, c. 11, 
s.. 5.) 


§ 120-45. Going upon floor during session pro- 
hibited.—It shall be unlawful for any person, em- 
ployed for a pecuniary consideration to act as 
legislative counsel or agent, as defined by this 
article, to go upon the floor of either house of the 
general assembly while the same is in session, ex- 
cept upon invitation of such house. (1933, c. 11, 
Sa6;) 


§ 120-46. Application of article. — The provi- 
sions of this article shall not apply to any county, 
city, town or municipality, but shall apply to the 


executive officers of all other corporations who 


undertake, in such capacity, to perform services 
as legislative counsel or agent for such corpora- 
tions, regardless of whether they receive addi- 
tional compensation for such services. (1933, c. 
dist 


§ 120-47. Punishment for violation—Any leg- 
islative counsel or agent, and any employer of 
such legislative counsel or agent, violating any 
provision of this article, shall be guilty of a mis- 
demeanor and upon conviction, shall be fined not 
less than fifty nor more than one’ thousand dol- 
lars, or imprisoned not exceeding two yeats, or 
both, .(1933, i¢511, 18.75.) 


Chapter 121. State Department of Archives and History. 


Sec. 

121-4. Preservation of documents; copies  fur- 
nished. 

121-5. Custody of E. R. A. records; use of E. R. 
A. funds. 


for a term of six years from the date of their ap- 
pointments, and their successors shall be appointed 
by the Governor to serve for a term of six years 
and until their successors are appointed and quali- 
fied. The other two members shall be appointed 
by the Governor on the first day of April, one 
thousand nine hundred and forty-one, one to serve 
for a term of four years and the other for a term 
of six years, and until their successors are ap- 
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pointed and qualified; and thereafter the success- 
ors of these two shall be appointed by the Gov- 
ernor and shall serve for a term of six years and 
until their successors are appointed and qualified. 
In case of a vacancy in any of the above terms the 
persons appointed to fill such vacancies shall be 
appointed only for the unexpired term. ‘They shall 
serve without salary, but shall be allowed their 
actual expenses when attending to their official 
duties, to be paid out of any funds appropriated for 
the maintenance of the department. Provided, that 
such expenses shall not be allowed for more than 
four meetings annually nor for more than four 
days at each meeting. (Rev., s..4539; 1903, c. 767, 
s. 2; 1907, c. 714, s. 1; 1941, c. 306; 1943, c. 237; C. 
S. 6141:) 


Editor’s Note.—The 1941 amendment increased the mem- 
bership of the commission (now department) from five to 


seven and the number necessary to constitute a quorum . 


from three to four. 

The amendatory act provided: ‘One member to be ap- 
pointed under this act shall serve for a term of four years, 
and the other member shall be appointed to serve for a 
term of six years, and until their successors are appointed 
and qualified; and thereafter their successors shall be ap- 
pointed by the governor and shall serve for a term of six 
years and until their successors are appointed and quali- 
fied.” 


Prior to the 1943 amendment the state department of an) 


chives and history was known as the historical commission. 
The amendatory act provided that wherever the words 
“historical 1,’ “North Carolina historical com- 


commission, 
mission,’ ‘“‘state historical commission” or “commission’’ 


are used with reference to the historical commission in any 
section of the laws of North Carolina, they shall be inter- 
preted to mean “state department of warchives and his- 
tory,” and such title shall be substituted therefor. 


§ 121-2. Duties of department. — It is the duty 
of the department to have collected from the 
files of old newspapers, court records, church 
records, private collections, and elsewhere, his- 
torical data pertaining to the history of North 
Carolina and the territory included therein from 
the earliest times; to have such material prop- 
erly edited, published as other state printing, and 
distributed under the direction of the department; 
to care for the proper marking and preservation 
of battlefields, houses, and other places celebrated 
in the history of the state; to diffuse knowledge 
in reference to the history and resources of North 
Carolina; to encourage the study of North Caro- 
lina history in the schools of the state, and to 
stimulate and encourage historical investigation 
and research among the people of the state; to 
make a biennial report of its receipts and disburse- 
ments, its work and needs, to the governor, to be 
by him transmitted to the general assembly, 
(Rey, ss. 4540, 4541: 1907, c., 714,48. 2; 1911,. c¢. 
pide Owl orn ty 275, -S. 11) 1942 oer, 
6142.) 

Editor’s Note.—The 1943 amendment substituted “depart- 
ment” for “commission.” See Editor’s Note under § 121-1. 


§ 121-3. Powers of department.—The depart- 
ment shall have power to adopt a seal for use 
in official business; to adopt rules for its own 
government not inconsistent with the provisions 
of this chapter; to fix a reasonable price for. its 
publications and to devote the revenue arising 
from such sales to extending the work of the 
department; to employ a secretary; to control 
the expenditure of such funds as may be ap- 
propriated for its maintenance subject to the pro- 
visions of the Executive Budget Act: Provided, 
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that at least one copy of its publications shall be 
furnished free of charge to any public school 
library or public library in North Carolina, state 
officers, and members of the general assembly 
making application for the same through its 
properly constituted authorities. 

The department shall have power to accept 
gifts, bequests, and endowments for purposes 
which fall within the general legal powers and 
duties of the department. The funds, if given 
as an endowment, shall be invested in such se- 
curities as those in which the state sinking fund 
may be invested. All such gifts and bequests and 
all of the proceeds of such invested endowments 
shall be used by the department for carrying 
out the purposes for which the gift, bequest, or 
endowment was made. (1907, c. 714, s. 3; 1935, 
CeO 1O4ome Resi Ges. On 35) 


Cross Reference.—As to investment of state sinking fund, 
see § 142-34. 


Editor’s Note.—The amendment of 1935 added the last 
paragraph ot this section. 
The 1943 amendment substituted “department” for ‘“‘com- 


mission.” See Editor’s Note under § 121-1. 


§ 121-4. Preservation of documents; copies fur- 
nished.— Any state, county, town, or other 
public official in custody of public documents is 
hereby authorized and empowered in his discre- 
tion to turn over to the department for preserva- 
tion any official books, records, documents, orig- 
inal papers, newspaper files, printed books or 
portraits, not in current use in his office, and the 
department shall provide for their permanent 
preservation, and when so surrendered copies 
therefrom shall be made and certified under the 
seal of the department upon application of any 
person, which certification shall have the same 
force and effect as if made by the officer origi- 
nally in charge of them, and .the department 
shall charge for such copies the same fees as such 
officer is by law allowed to charge, to be col- 
lected in advance. Provided, that any state ar- 
chives, records, books, documents, original papers, 
newspaper files, printed books, or manuscripts 
which have no significance, importance, or value, 
may, upon the advice and recommendation of the 
custodian in charge of said archives, records, 
books, documents, original papers, newspaper files, 
printed books, and manuscripts, and upon the fur- 
ther advice and recommendation of the state de- 
partment of archives and history, be authorized 
iby the council of state of the state of North Caro- 
lina to be destroyed or otherwise disposed of; and, 
provided also, that any county, city, town, or any 
other governmental agency which may have in its 
possession or custody any public archives, records, 
books, documents, original papers, newspaper 
files, printed books, or manuscripts which have no 
significance, importance, or value, may, upon the 
advice and recommendation of the custodian in 
charge of said public archives, records, books, 
documents, original papers, newspaper files, 
printed books, and manuscripts, and upon the fur- 
ther advice and recommendation of the depart- 
ment, be authorized by the governing bodies of 
said county, city, town, or other governmental 
agency to be destroyed or otherwise disposed of. 
The department is hereby authorized and em- 
powered to make such orders, rules, and regula- 
tions as may be necessary and proper to carry the 
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provisions of this section into effect. (1907, c. 
714, s. 5; 1939, c. 249; 1943, c. 237; C. S. 6145.) 
Editor’s Note——The 1939 amendment added the part of this 
section beginning’ with the word “provided’”’ in line seven- 
teen. 
The, 1943 amendment made the change in title in accord- 
ance with Editor’s Note under § 121-1. 


§ 121-5. Custody of E. R. A. records; use of E. 
R. A. funds.—The Emergency Relief Administra- 
tion records of North Carolina shall be turned 
over to the state department of archives and his- 
tory to be arranged, classified, catalogued, pre- 
served, administered, and made available for pub- 
lic investigations under the rules and regulations 
of the said department in accordance with §§ 121- 
8, 121-4 and 182-1 to 132-9. 

For the purpose of carrying out the provisions 
of this section the Governor and Council of State 


HOSPITALS FOR THE INSANE 


shall allot the remaining funds granted ta the 
State of North Carolina for the Emergency Relief 
Administration or any such funds hereafter ac- 
cruing from claims, collections or otherwise, to 
the state department of archives and history, to be 
used in classifying, administering, preserving and 
making available to the public the said records in 
accordance with the purpose of the funds. ‘The 
said funds to be disbursed in accordance with and 
under the terms of the Executive Budget Act. 

Any balance remaining in the said funds after 
these records are arranged, classified, catalogued, 
and made available to the public by the state de- 
partment of archives and history, shall revert to 
the State Board of Charities and Public Welfare. 
(1941, c. 252; 1943, c. 237.) 


Editor’s Note.—The 1943 amendment made the change in 
title in accordance with Editor’s Note under § 121-1. 


Chapter 122. Hospitals for the Insane. 


Cae Art. 1. Organization and Management. 
122-1. Incorporation and names. 

122-2. Power to acquire and hold property. 
122-3. Division of territory and patients be- 


tween Raleigh, Morganton and Golds- 
boro institutions. 


122-4. Same—Change of line. 

122-5. Cherokee Indians of, Robeson county and 
Croatan Indians 6f othec counties. 

122-6. Epileptics cared for at Raleigh. 

122-7. Management of certain institutions by 
unified board of directors; appoint- 
ment; quorum; term of office. 

122-8. Powers and duties of unified board of di- 
rectors. 

122-9. Building committee; selection; duties. 

122-10. A garden provided for the executive 


mansion. 
. Meetings of directors. 
. Organization of board; officers. 
. Superintendent of mental hygiene. 
3. Business manager for institutions. 
4. Monthly reports to general superinten- 
dent of mental hygiene. 
1.5. Executive committee for each institution. 
1.6. Outpatient mental hygiene clinics. 
1.7. Compensation of board of directors. 
1.8. Title of board of directors. 
2 
3 
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. By-laws and regulations. 

. Transfer of patients from one hospital to 
another; transfer of funds. 

. Delivery of inmates to Federal agencies. 

5. Transfer of inmates to general wards. 

. Board may make ordinances; penalties 
for violation. 

. Executive committee appointed. 

. State treasurer to act as treasurer; 
ment of funds. 
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122-19. Application of funds belonging to hos- 
pitals. 

122-20. Board of charities and general assembly, 
visitors; superintendent reports, to 
whom. 

122-21. Fiscal year. 

122-22. Court may remit penalties given under 
this chaper. 

122-23. Assisting inmates to escape, misdemeanor. 


Art. 2. Officers and Employees. 


Sec. 

122-24. Directors and superintendent not person- 

& ally liable. 

122-25. Superintendent; appointment, term of of- 
fice, qualifications, and removal. 

122-26. Powers of superintendent. 

122-27. Superintendent to notify sheriff of escape. 

122-28. Assistant physicians; appointment and re- 
moval. 

122-29. Steward and matron; appointment and 
removal. 

2-30. Steward to give bond. 

22-31. Salaries of employees fixed by directors. 

22-32. Directors to keep record of proceedings; 
clerk. 

122-33. Superintendent may appoint employees 
as policemen, who may arrest without 
watrant. 

122-34. Oath of special policemen. 

122-35. Volunteer firemen among employees re- 
warded. 

Art. 3. Admission of Patients. 

122-36. Persons adjudged insane entitled to im- 
mediate admission. 

122-37. Idiots not admitted. 


. Priority given to indigent patients; 
ment required from others. 


pay- 


122-39. Only bona fide residents admitted to hos- 
pitals. 

122-40. Findings as to residence in examination 
reported. 

122-41. Settlement of patient determined. 

122-42. Affidavit of insanity to procure admission. 

122-43. Clerk to issue order for examination. 


. Incarceration of person believed insane, 
pending judicial determination. 
. Clerk and physician to make examina- 


tion. 


. Clerk may discharge person, require bond, 
or commit to hospital. 


122-47. Examination at home of patient. 

122-48. When justice of the peace may make ex- 
amination. 

122-49. Questions to be answered and certified to 
superintendent. 
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122-50. Clerk to keep record of examinations and 
discharges. 

122-51. Fees for examination. 

122-52. Superintendent of hospital notified; at- 
tendant to convey patient. 

122-53. Bill of expense sent to county commis- 
sioners. 

122-54. Failure of superintendent to send attend- 
ant; sheriff to act. 

122-55. Costs of conveying patients to and from 
hospital; how paid. 

122-56. Preparation of patient for admission to 
hospital. 

122-57. Commitment in case of sudden or violent 
insanity. 

122-58. Expense paid by county of settlement; 
penalty. 

122-59. Person conveying patient to hospital 
without authority. 

122-60. How admission determined, when super- 
intendent is in doubt. 

122-61. Admission refused, if patient exposed to 
contagious disease. ; 

122-62. Commitment upon patient’s own applica- 
tion. 

122-63. Proceedings in case of insanity of citizen 
of another state. 

122-64. Proceedings in case of insanity of alien. 

122-65. Insane person temporarily committed to 
jail. 
Art. 4. Discharge of Patients. 

122-66. County commissioners may discharge in- 
sane person in county. 

122-67. Discharge of patient» from hospital; sher- 
iff's duty; expense paid. 

122-68. Superintendent may discharge patient 
temporarily. 

122-69. Bonds for safe-keeping of insane per- 
sons; enforcement. 

122-70. Form of bond for safe-keeping of insane. 

Art. 1. Organization and Management. 

§ 122-1. Incorporation and names.—The hos- 
pital for the insane, located near Morganton, 
shall be and remain a corporation under this 
name: The State Hospital at Morganton. The 
hospital for the insane, located near Raleigh, 
shall be and remain a corporation under this 
name: The State Hospital at Raleigh. The 


hospital for the insane, located near Goldsboro, 
shall be and remain a corporation under this 
name: The State Hospital at Goldsboro. Under 
their respective names each corporation is in- 
vested with all the property and rights hereto- 
fore held by each, under whatsoever name called 
or incorporated, and all other corporate names 
are hereby abolished. Hereafter in this chapter, 
when the above names are used, they shall be 
deemed to relate back to and include the corpora~ 
tion under whatsoever name it might heretofore 
have had. (Rev., s. 4542: Code, ss. 2227, 2240; 
ec. 1. sy ts CS. 6151.) 


§ 122-2. Power to acquire and hold property.— 
The state hospital at Morganton, and the state 
hospital at Raleigh, and the state hospital at 
Goldsboro, may each acquire and hold, for the 
purpose of its institution, real and personal 
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Sec. 
122-71. Patient returned, if condition of bond not 
complied with. 
Art. 5. Private Hospitals for the Insane. 
122-72. Established under license and subject to 
control of board of charities. 


122-73. Counties and towns may establish hos- 
pitals. 

122-74. Private hospitals part of public charities. 

122-75. Insane person placed in private hospital. 

122-76. Justice of the peace to report to clerk. 

122-77. Clerk to report proceedings to judge. 

122-78. Certified copy and approval of judge 
sufficient authority. 

122-79. Examination and commitment to private 

; hospital. 

122-80. Patients transferred from state hospital 
to private hospital. 

122-81. Guardian of insane person to pay ex- 
penses out of estate. 

122-82. Fees and charges for examinations. 

Art. 6. Dangerous Insane. 

122-83. Insane persons charged with crime to be 
committed to hospital. 

122-84. Persons acquitted of certain crimes or 
incapable of being tried, on account of 
insanity, committed to hospital. 

122-85. Convicts becoming insane committed to 
hospital. 

122-86. Persons acquitted of crime on account of 
insanity; how discharged from  hos- 
pital. 

122-87. Proceedings in case of recovery of pa- 
tient charged with crime. 

122-88. Ex-convicts with homicidal mania com- 
mitted to hospital. 

122-89. Hospital authorities to receive and treat 
such patients. 

122-90. Inferior courts without jurisdiction to 
commit. 


property, by devise, bequest, or by any manner 
of gift, purchase, or conveyance whatsoever. 
(Revs, 8:°4543371899; ci 1, 's. 25:C. S. 6152.) 


§ 122-3. Division of territory and patients be- 
tween Raleigh, Morganton and Goldsboro insti- 
tutions.—The state hospital at Raleigh and the 
state hospital at Morganton shall be exclusively 
for the accommodation, maintenance, care and 
treatment of the white insane of the state, and 
the state hospital at Goldsboro shall be exclu- 
sively for the accommodation, maintenance, care 
and treatment of the colored insane, epileptics, 
feebleminded and inebriates of the state: Pro- 
vided, authorities of the state hospital at Morgan- 
ton, in their discretion, may admit and assign to 
any ward members of the eastern band of Chero- 
kee Indians for hospitalization. The line hereto- 
fore agreed upon by the directors of the state 
hospital at Raleigh and the state hospital at 
Morganton shall be the line of division between 
the territories of said hospitals, and white insane 
persons settled in counties east of said line shall 
be admitted to the state hospital at Raleigh, 
and white insane persons settled in counties west 
of said line shall be admitted to the state hos- 
pital at Morganton; epileptics shall be admitted 
as now provided by law. White inebriates shall 
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be admitted to the state hospital at Raleigh. 
The superintendent of any of said state hospitals 
is hereby authorized, within his discretion, to re- 
ceive in any of said institutions the alien wife of 
a citizen and resident of North Carolina who has 
resided in this state for as long as ten years and 
is the mother of a son who is serving or has 
served as a member of the armed forces of the 

United States. (1929, c. 265,-s. 1; 1933; c. 342, s. 
1771943 ..e632,11645, CRS: (Gloata).) 

Editor’s Note.—Public Laws of 1933, c. 342, places epilep- 
tic and feebleminded under the jurisdiction of the State 
Hospital at Goldsboro. 

The first 1943 amendment added the last sentence and 


the second 1943 amendment added the proviso at the end 
of the first sentence. 


§ 122-4. Same—Change of line—A committee 
made up of three members selected by the board 
of directors hereinafter provided for and the goy- 
ernor may change said line from time to time 
whenever in their opinion such change may be 
desirable and proper. The committee, or the gov- 
ernor, may have patients transferred from or to 
the state hospital at Raleigh and the state hospital 
at Morganton when such transfer may be advan- 
tageous. (Rev.,.s. 4544; 1899, c: less? 3, 4; 1917, 
c. 150, s. 1; 1929, c. 265, s. 2; 1943, c. 136, s. 1; 
Ca Sin6158(byA) 

Editor’s Note.—The 1943 amendment rewrote the first 


sentence, and omitted a former provision relating to divi- 
sion of state into eastern and western hospital districts. 


§ 122-5. Cherokee Indians of Robeson county 
and Croatan Indians of other counties.—All the 
insane and inebriate Cherokee Indians of Robe- 
son county, and all the insane and _ inebriate 
Croatan Indians of the other counties of the 
state, shall be cared for in the hospital for the 
insane at Raleigh in wards separate and apart 
from the white patients in said hospital, and all 
such Cherokee Indians of Robeson county and 
Croatan Indians of the other counties of the 
state shall be cared for and receive the same 
treatment as other patients in said hospital re- 
Ceivess (191 9secaso1d ey CS .061549) 


§ 122-6. Epileptics cared for at Raleigh. — 
Whenever it becomes necessary for any white 
person of this state, afflicted with the disease 
known as epilepsy, to be confined or to receive 
hospital treatment, such person shall be accom- 
modated, maintained, cared for, and treated at 
the state hospital at Raleigh. Such epileptics 
shall be committed by the clerks of the superior 
courts of the several counties to the state hospi- 
tal at Raleigh in the manner now provided by 
law for the commitment of insane persons to 
the several hospitals for the insane; and when 
such persons shall be committed it shall be the 
duty of the superintendent of the state hospital 
at Raleigh, and he is required, to receive such 
persons and care for, maintain, and treat them 
at the hospital at Raleigh, if the superintendent 
shall find such persons to be afflicted to such ex- 
tent as properly to become a public charge: Pro- 
vided, that any person so committed who is able 
to pay shall be charged actual cost of mainte- 
nance. 

All epileptics confined, cared for, and main- 
tained at the state hospital at Morganton shall 
be transferred to the state hospital at Raleigh. 
(i909, 2078010) (ssi"1) 8° CHE, B155)) 
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§ 122-7. Management of certain institutions by 
unified board of directors; appointment; quorum; 
term of office—The following institutions of this 
state to-wit: The state hospital at Raleigh, the 
state hospital at Morganton, the state -hospital at 
Goldsboro, and the Caswell training school at 
Kinston shall be under the management of one 
board of directors composed of sixteen members, 
fifteen of whom shall be appointed by the gov- 
ernor of North Carolina, no two of which fifteen 
shall be residents of the same county. In order 
that the western, central and eastern sections of 
the state shall have equal representation on said 
board, the governor shall name one woman and 
four men from each of said sections of the state 
on said board. The board of directors shall be 
divided into five classes of three directors each, 
the first class to serve for a period of one year, the 
second class to serve for a period of two years, the 
third class to serve for a period of three years, the 
fourth class to serve for a period of four years, the 
fifth class to serve for a period of five years, and 
at the expiration of their respective terms of office 
all appointments shall be for a term of five years, 
except such as are made to fill unexpired terms. 
The secretary of the North Carolina State board 
of health shall be an ex officio member of said 
board of directors. The governor shall transmit 
to the senate at the next session of the general as- 
sembly, for confirmation, the names of the persons 
appointed by him. Nine directors shall constitute 
a quorum, except when three are by law engaged 
to act for special purposes. 

In case of a vacancy or vacancies in the board of 
directors for any cause, his or her successor or 
successors shall be appointed by the governor and 
the appointment shall be reported to the next 
succeeding session of the senate of the general 
assembly of North Carolina for confirmation. 

Members of the board shall serve for terms as 
prescribed above, and until their successors are ap- 
pointed and qualified. The governor shall have 
the power to remove any member of the board 
whenever in his opinion it is to the best interest 
of the state to remove such person, and the gov- 
ernor shall not be required to give any reason for 
Such: removal. l9et. oc, dsaws. 2. Los Cuma Uomiss 
351943, C1362 8. 2: °C. S. 6159¢a).) 

Editor’s Note.—The 1925 amendment changed the manner 
of appointment and terms of the directors as they appeared 
in the original act. 

The 1943 amendment rewrote this section to provide for 
a unified board of directors instead of separate boards for 
each institution. 

Consent of Senate to Fill Unexpired as Well as Full Terms. 
—It was the design and purpose of the Legislature that the 
consent and approval of the Senate, as stated, be required 
for a valid appointment by the Governor to fill unexpired 
terms as well as full terms, and the sole power of appoint- 
ment of the Governor is derived under section 147-12, par. 3, 
to fill vacancies when the Senate was not in session, and 
until it met and concurred in his appointment. Boynton vy. 
Heartt, 158 N. C. 488, 74 S. E. 470, cited and distinguished; 


State Prison v. Day, 124 N. C. 362, 32 S. E. 748, overruled. 
State v. Croom, 167 N. C. 223, 8 S. E. 354. 


§ 122-8. Powers and duties of unified board of 
directors—Wherever in any of the sections of 
this chapter and in the sections under article 
twelve, chapter 116, the board of directors or 
board of trustees is referred to, it shall be con- 
strued that the unified board of directors of the 
said institutions shall have all the powers con- 
ferred and duties imposed heretofore upon the 
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separate boards of directors or board of trustees 
of the several institutions herein mentioned and 
said powers and duties shall be exercised and per- 
formed as to each of the institutions by the unified 
board of directors herein provided for; and the 
said board shall be responsible for the manage- 
ment of the said institutions and the disburse- 
ment of appropriations made for the maintenance 
and permanent enlargement and repairs of the 
said institutions, subject to the provisions of the 
executive budget act, and said board shall make 
an annual report to the governor, and oftener if 
called for by him, of the condition of each of the 
said institutions and shall make biennial reports 
to the governor, to be transmitted by him to the 
general assembly, ‘of all moneys received and dis- 
bursed by each of the said institutions. Wherever 
the words “board of directors” or “board of 
trustees” are used in any of the laws of this state 
with reference to the institutions enumerated in § 
122-7, the same shall mean the unified board of 
directors provided for in § 122-7. (1921, c. 183, s. 
Orel Cds scr dsOres, 10 >19.46159(b).) 

Editor’s Note.—The 1943 amendment rewrote this section. 


§ 122-9. Building committee; selection; duties.— 
It shall be the duty of the board of directors here- 
in provided for to select and appoint from its 
number a building committee, who shall be spec- 
ially charged with the duty of supervision of the 
buildings to be built or repaired from appropria- 
tions made to said institutions by the general as- 
sembly of this state. (1921, c. 183, s. 4; 1943, c. 
126, Sc4inC.. 9s, 61590c) 5) 

Editor’s Note.—Prior to the amendment 
building committee for each institution. 

Architect Not State Employee.—An architect selected by 
the building committee under the authority conferred by 
this section, and who is to bear all the expenses incidental 
to carrying out his work, being paid on the basis of a per- 
centage of the moneys expended, is an independent contrac- 


tor and not a state employee. Underwood v. Com’r of 
Internal Revenue, 56 F. (2d) 67. 


§ 122-10. A garden provided for the executive 
mansion.—The board of directors is authorized 
and directed to set apart two acres of land be- 
longing to the state hospital at Raleigh to be 
used ‘as a garden for the executive mansion. 
They are further authorized to have sucn garden 


there was a 


cultivated, the actual expense of cultivation to 
wenvaid Dyathe covernor. (1917,"-e-e271;, ©. 3, 
6160.) 

§ 122-11.1. Organization of board; officers.— 


directors shall convene annually at each of the 
institutions enumerated in § 122-7 at a time to be 
fixed by such board and at such other times as it 
shall appoint, and investigate the administration 
and condition of said institutions. (Rev., 4550; 
1899, c. 1, s. 8; 1917, c. 150, s. 1; 1943, c. 136, s. 5; 
1S. 6161.) 

Editor’s Note.—Prior to the 1943 amendment the former 
boards were required to meet in April and at such other 
times as they should appoint, also to make reports to the 
general assembly. 

§ 122-11.1. Organization of board; officers.— 
The said board of directors is hereby authorized 
and given full power to meet and organize and 
from their number select a chairman and to elect 
a secretary who may or may not be a member of 
the board. (1943, c. 136, s. 6.) 


§ 122-11.2. Superintendent of mental hygiene.— 
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The board of directors is hereby authorized and 
given full power to employ a general superinten- 
dent of mental hygiene and prescribe his duties 
and fix his salary. The said superintendent shall 
be a person of demonstrated executive ability and 
a doctor of medicine who shall have had special 
education, training and experience in psychiatry 
and in the treatment of mental diseases, and he 
shall be a person of good character and otherwise 
qualified to discharge his duties. He shall be em- 
ployed for a period of two years from and after 
the date of his selection, unless sooner removed 
therefrom by the board for incompetence or mis- 
conduct. He shall devote his full time to the 
duties of his employment and shall hold no office 
except that he shall serve as secretary to the board 
of directors, if the board so orders. 

The board of directors shall provide the said 
superintendent with such stenographic and clerical 
assistance as it may deem necessary. The salary 
of said superintendent and the expenses incident 
to equipping and maintaining his office, including 
stenographic and clerical assistance, shall be paid 
out of the appropriations made to the several in- 
stitutions herein mentioned and on such pro-rata 
basis as the board of directors shall in their judg- 
ment fix and determine. Upon the request of the 
board of directors the state board of public build- 
ings and grounds shall provide suitable office 
space in the city of Raleigh for said superinten- 
dents. GOs se. aaa is. 7) 


§ 122-11.3. Business manager for institutions.— 
The board of directors is hereby authorized and 
given full power to employ a general business 
manager for'the institutions enumerated in § 122-7, 
and to fix his salary. Subject to the supervision, 
direction and control of the board of directors, 
the said general business manager shall perform 
the duties set out in this section and all other 
duties which the board of directors may prescribe. 
The said general business manager shall be a per- 
son of demonstrated executive and business ability 
who shall have had training and experience in fis- 
cal administration and in the management of phy- 
sical plants, properties and equipment of. public 
institutions or comparable enterprises, and he shall 
be a person of good character and otherwise 
qualified to discharge his duties. Under the direc- 
tion of said board, said general manager shall have 
full supervision over the fiscal management and 
over the management and control of the physical 
properties and equipment of the institutions enu- 
merated in § 122-7. All personnel or employees 
of said institutions engaged in any aspect of the 
business management or supervision of the prop- 
erties or equipment of any of said institutions 
shall be responsible to and subject to the super- 
vision and direction of said general business man- 
ager with respect to the performance or exercise 
of- any duties or powers of business management 
or financial administration. 

The said general business manager shall be 
employed for a period of two years from and after 
the time of his selection, unless sooner removed 
by the board for incompetence or misconduct. He 
shall devote his full time to the duties of his em- 
ployment and shall hold no other office or position 
of employment. 

The board of directors shall provide the said 
general business manager with such stenographic 
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and clerical assistance as it may deem necessary. 
The salary of said business manager and the ex- 
penses incident to equipping and maintaining his 
office, including stenographic and clerical assist- 
ance, shall be paid out of the appropriations made 
to the several institutions hereinbefore mentioned 
and on such pro rata basis as the board of direct- 
ors shall in its judgment fix and determine. Upon 
the request of the board of directors the state 
board of public buildings and grounds shall pro- 
vide suitable office space in the city of Raleigh 
for said general business manager in conjunction 
with the office space provided for the general 
superintendent of mental hygiene hereinbefore 
provided for. (1943, c. 186, s. 7%.) 


§ 122-11.4. Monthly reports to general superin- 
tendent of mental hygiene.——The superintendent 
of each of said institutions shall make monthly 
reports to the general superintendent of mental 
hygiene in such manner and detail as the board of 
directors may prescribe. (1943, c. 136, s. 8.) 


§ 122-11.5. Executive committee for each insti- 
tution.—The board of directors shall at their first 
meeting select from their number for each of said 
institutions an executive committee of at least 
three members. The duties of the executive com- 
mittees shall be prescribed by the board. (1943, 
c. 136, s. 9.) 


§ 122-11.6. Outpatient mental hygiene clinics.— 
For the purpose of advising with and counseling, 
and, if need be, of treating patients 9n furlough or 
parole from any of said institutions, and serving 
such other citizens of the State, in the need of 
psychiatric advice or guidance, as may be referred 
thereto by a physician or any local governmental 
welfare or health department, the board of direc- 
tors shall be empowered to establish as soon as 
practicable a system of outpatient mental hygiene 
clinics under the supervision of the superintendent 
of mental hygiene. Said clinics shall be held at 
each of the institutions enumerated in § 122-7. 
The superintendents of each of said institutions 
shall designate one or more members of his staff 
to conduct or assist in conducting said clinics. 
Additional outpatient clinics may be held at the 
medical schools within the state and at community 
and public hospitals on such conditions as the 
board of directors and the medical schools and 
said hospitals may fix and determine. (1943, c. 
136, s. 11.) 


§ 122-11.7. Compensation of board of directors. 
—The members of the board of directors. shali 
be paid the sum of seven dollars ($7.00) per day 
and actual expenses while engaged in the dis- 
charge of their official duties. (1943, c. 136, s. 12.) 


§ 122-11.8. Title of board of directors——The 
board of directors provided for in § 122-7 shall be 
known and designated as “North Carolina Hospi- 
tals Board of Control.” (1943, c. 136, s. 13.) 


§ 122-12. By-laws and regulations—vThe board 
of directors shall make all necessary by-laws and 
regulations for the government of each of said in- 
stitutions, among which regulations shall be such 
as shall make the institutions as nearly self- 
supporting as is consistent with the purpose of 
their creation. (Rev., s. 4551; 1899, ¢. 1, s. 14; 
1917, ¢./150, 8. 431943, 00.-336,:9: 80s Ce Sa 6124) 
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Editor’s Note.—By virtue of the 1943 amendment the first 
part of this section was rephrased. 

This section declares the policy of the State with respect 
to the operation of the State Hospital for the Insane at 
Raleigh as well as for the operation of similar institutions. 
State v. Security Nat. Bank, 207 N. C. 697, 703, 178 S. E: 
487. 

§ 122-13. Transfer of patients from one hos- 
pital to another; transfer of funds.—The board of 
directors are authorized to make such rules and 
regulations as in their discretion may seem best 
for the transfer of patients from one state hos- 
pital for the insane to another state hospital for 
the insane; and they are further authorized to 
transfer from one hospital for the insane to an- 
other hospital for the insane any funds appro- 
priated for permanent improvement or mainte- 
nance if in their discretion and judgment it may 
become advisable or necessary. (1919, c. 330; C. 
S. 6163.) 

§ 122-14. Delivery of inmates to Federal agen- 
cies —The directors and superintendents of the 
State Hospital at Raleigh and the State Hos- 
pital at Goldsboro are hereby authorized, em- 
powered and directed to transfer and deliver to 
the United States Veterans Bureau or other 
appropriate department or bureau of the United 
States Government or to the representatives or 
agents of such Veterans Bureau or other depart- 
ment or bureau of said government, all insane in- 
mates or prisoners, being soldiers or sailors who 
have served at any time in any branch of the 
military or naval forces. of the United States, 
who are now in or may hereafter be committed to 
said hospitals. And said directors and superin- 
tendents shall take from such Veterans Bureau 
or other department or bureau of said govern- 
ment, or its duly accredited representatives or 
agents, receipts of acknowledgments showing the 
delivery of such inmates or prisoners so trans- 
ferred to the United States Government for the 
purpose of treatment under the laws and regula- 
tions of said government with respect to insane 
persons who have served in the military or naval 
forces of the United States. (1925, c. 51, s. 1.) 

Cited in State vy. Security Nat. Bank, 207 N. C. 697, 702, 
178 S. EF. 487. 

§ 122-15. Transfer of inmates to general wards. 
—The directors and superintendents of the State 
Hospital at Raleigh and the State Hospital at 
Goldsboro are hereby authorized, empowered 
and directed to transfer from the wards in said 
hospitals set apart for the dangerous insane to 
the general wards any of the inmates or pris- 
oners therein who, in the judgment of said di- 
rectors and superintendents, have reached such 
a state of improvement in their mental condition 
as. to justify such transfer. (1925, c. 51, s. 2.) 


§ 122-16. Board may make ordinances; penal- 
ties for violation.—Authority is hereby conferred 
upon the board of directors of the state hospitals 
for the insane and upon the board of directors 
and superintendent of the North Carolina school 
for the deaf to enact ordinances for the regula- 
tion and deportment of persons in the buildings 
and grounds of the institutions, and for the sup- 
pression of nuisances and disorder, and when 
adopted the ordinances shall be recorded in the 
proceedings of the said board and printed, and a 
copy posted at the entrance to the grounds, and 
not less. than three copies posted at different 
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places within the grounds, and when so adopted 
and printed, and posted up, the ordinances shall 
be binding upon all persons coming within the 
grounds. Such boards are empowered and di- 
rected to prescribe penalties for the violation of 
each section of the ordinances so adopted, and if 
any person violates a section of the ordinances, 
the penalty prescribed may be recovered in a 
civil action instituted in the name of the hospital 
against the person offending, before any justice 
of the peace in the county in which the hospital 
is situated, and the sum so recovered shall be 
used as the board of directors shall direct, Viola- 
tion of any ordinances so made shall be a misde- 
meanor, punishable by fine not exceeding fifty 
dollars or imprisonment not exceeding thirty 
days. (Rev., ss. 3695, 4559; 1899, c. 1, s. 54; 190f, 
CMOoee1O1G. Go te Sy 23 Ole iSO St ie Cl S: 
6164.) 

§ 122-17. Executive committee appointed.—The 
board of directors shall, out of their number, ap- 
point three members as an executive committee, 
who shall hold their respective offices as such 
for one year, and shall have such powers and be 
subject to such duties as the board of directors 
may delegate to them. (Rev., s. 4548; 1899, c. 
Peso e017, Cc. 150,18, 1°°G. 5, 6165, ) 


§ 122-18. State treasurer to act as treasurer; 
payment of funds.—The state treasurer shall be 
treasurer of said corporations. The state treas- 
urer shall keep all accounts of the institutions, 
and shall pay out all moneys upon the warrant 
of the respective superintendents, counter-signed 
by two members of the board of directors, un- 
der such rules and regulations as the board of 
directors may establish. (Rev., s. 4553; 1899, c. 
Pesetiee101(. ce p06. 1: C6. S, 6166.) 

Cross Reference.—As to state treasurer being ex officio 
treasurer of certain institutions, see § 147-72. 

§ 122-19. Application of funds belonging to 
hospitals—All moneys and proceeds of property 
given to any hospitals, and all moneys arising 
from the sale of any real estate which may be 
owned by such hospital shall be paid into the 
state treasury, and all donations in which there 
shall be special directions for their application 
shall be kept as a distinct fund and faithfully ap- 
plied, as the donor may have directed; and the 
same hospital shall be supported by appropria- 
tions from the state treasury. But the proceeds 
arising from the sale of personal property be- 
longing to a hospital, the board paid by private 
patients, rentals from real estate, and money from 
any other sources, except the sale of real estate, 
shall remain with the hospital and be used as 
the board of directors may determine. An ac- 
count of the proceeds of all such income and its 
expenditure shall be carefully kept and published 
in the report to the general assembly. (Rev., s. 
Ppt 13809) Gets Sind4oCiy Oua6167) 


§ 122-20. Board of charities and general assem- 
bly, visitors; superintendent reports, to whom.— 
The state board of charities and public welfare and 
the members of the general assembly shall be ex 
officio visitors of all hospitals for the insane. It 
shall be the duty of the state board of charities 
to visit the hospitals from time to time, as they 
may deem expedient, to examine into their condi- 
tion, and make report thereon to the general as- 
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sembly, with such suggestions and remarks as 
they may think proper, (Rev., s. 4554; 1899, c. 
ies 3h) 19M Gra50,5s, UV Gr' SB; 6168) 

§ 122-21. Fiscal year—v7The close of the fiscal 
year shall be the thirtieth day of November in 


each year, and all accounts and estimates shall be 
made with reference thereto. (Rev., s. 4558; 


_ 1899, c. 1, s. 38; C.-S. 6169.) 


§ 122-22. Court may remit penalties given un- 
der this chapter——Whenever suit shall be brought 
against a sheriff or board of county commission- 
ers for the recovery of a penalty prescribed for 
doing an act forbidden, or failure to do any act 
required by this chapter, the judge or justice of 
the peace before whom the action is tried may 
order so much of said penalty to be remitted as 
in his judgment should be remitted to meet the 
ends of justice, and he shall enter up judgment 
for the amount of the penalty, to be discharged 
by the payment of such a sum as he may think 
just, and the costs of the action. In fixing the 
amount to be remitted (if the judge or justice 
should think the remission of any part proper), 
he shall consider the costs and expenses that the 
plaintiff may have been put to, and he should 
also consider the conduct of the defendants; and 
there ought to be no remission when the act of 
the defendants is wanton or contumacious, or is 
grossly negligent. (Rev., -s. 4557; 1899, c: 1, s. 
Bic? Clee 6 U7 00) 


§ 122-23. Assisting inmates to escape misde- 
meanor.—If any person shall assist any inmate 
of any state hospital to escape therefrom he shall 
be guilty of a misdemeanor. (Rev., s. 3694; 1899, 
Gn al, 4Sa5os) CoS Ol07.) 


Art. 2. Officers and Employees. 


§ 122-24. Directors and superintendent not per- 
sonally liable-—No director or superintendent of 
any state hospital shall be personally liable for 
any act or thing done under or in pursuance of 
any of the provisions of this chapter. (Rev., s. 
@5G0;e 1 ede C1, 6, 51:) Clams 6179.) 


Liability of Directors, etc., for Wrorgful Acts of Discharged 
Patient.—The directors and superintendent of a hospital for 
the insane acting under the provisions of section 122-67, in 
discharging or releasing a patient therefrom, cannot be held 
responsible in damages by the subsequent killing by such 
patient of another under a charge of negligence. Bollinger 
Ver Rader, 151. N:;, Cx 383, 66. S.. 2.0314: 


§ 122-25. Superintendent; appointment, term of 
office, qualifications, and removal.—The board of 
directors shall appoint a superintendent of each 
of said institutions and prescribe his duties. He 
shall be a skilled physician, educated to his pro- 
fession, of good moral character, of prompt busi- 
ness habits, and of kindly disposition.. He shall. 
hold office for six years from and after his ap- 
pointment, unless sooner removed by said board, 
who may, for infidelity to his trust, gross im- 
morality, or incompetency to discharge the duties 
of his office, fully proved and declared, and the 
proots thereof recorded in. the book of their pro- 
ceedings, remove him and appoint another in his 
places) (Rew., 3s. 4561-08998 GG adeese6 9 1907. c. 
INO) aoe OS Ww ails. 


§ 122-26. Powers of superintendent.—The su- 
perintendent of each hospital shall exercise ex- 
clusive direction and control over all the sub- 
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ordinate officers and employees engaged in the 
service and labors of his hospital, and he may 
discharge such as have been employed by him- 
self or his predecessors, and shall report to the 
board of directors the misconduct of all subordi- 
nates... ‘CRey,,: 874562"? 1899," C.10; sid Lota, 
150 %S0 145 GO OLE.) 


§ 122-27. Superintendent to notify sheriff of es- 
cape.—Any superintendent may notify the sheriff 
within whose county any person sent from his 
hospital on probation, or escaped therefrom, may 
be found, and thereupon it shall be the duty of 
such sheriff forthwith to take such person and 
return him to such hospital at the expense of 
the county of the settlement of the patient. This 
section shall apply in cases of escape from Cas- 
weJl training school. (Rev., s. 4563; 1899, c, 1, 
5. O77 1927, oo ALC ae Bro) 


§ 122-28. Assistant physicians; appointment and 
removal.—Each superintendent shall appoint one 
or more assistant physicians, the number to be 
fixed by the board of directors. The superintend- 
ent shall have the power to prescribe the duties 
of each assistant physician, and may suspend him, 
or any employee, for thirty days, for insubordi- 
nation, immorality, neglect of duty, or incom- 
petence, and, by and with the advice of the exec- 
utive committee of the board of directors, may 
remove such assistant physician, or employee, for 
like cause. Each assistant physician shall hold his 
office for two years, unless removed for cause, 
which shall be specified and the action of the 
superintendent and executive committee reported 
to the board of directors, which shall record the 


same on its minutes. (Rev., s. 4564; 1899, c, 1, 
Sal Os me mG 10%) 
§ 122-29. Steward and matron; appointment 


and removal,—Ejack superintendent shall appoint 
a steward, and if he shall think proper to do so, a 
matron also, who shall hold their places for one 
year, unless sooner suspended or removed by 
the superintendent or board of directors for good 
cause, in which case their successors shall be ap- 
pointed for the unexpired terms of those removed. 
The method of procedure for the suspension and 
removal of assistant physicians, contained in the 
preceding section, shall be followed in the sus- 
pension and removal of any steward or matron. 
(Rev., s. 4565; 1899, c. 1, s. 11; C. S. 6177.) 


§ 122-30. Steward to give bond.—The steward, 
before entering upon the discharge of his duties, 
shall execute to the hospital a bond in the sum of 
two thousand five hundred dollars, with sureties, 
to be approved by the board of directors, con- 
ditioned for the faithful administration of his du- 
ties and the proper accounting for and disburse- 
ment of all money and property coming into his 
hands. *sCR eve, Sau4566s01S90nscorn lence dea Geis, 
6178.) 


§ 122-31. Salaries of employees fixed by direc- 
tors.—The board of directors shall fix the sala- 
ries and compensation of the superintendent, and 
the officers and employees whose services may be 
necessary for the management of the hospitals 
under charge of said board. ‘The salaries shall 
not be diminished during the term of the incum- 
bents. The salary of the superintendent shall be 
a sum certain, without other compensation or 
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allowance, except such rooms in the hospital for 
the use of his family, and such articles of food 
produced on the premises, as said board of di- 
rectors may permit. (Rev., s. 4567; 1899, c. 1, s. 
12351917 %¢. 150, S7i125Ge oi 6179,) 


§ 122-82. Directors to keep record of proceed- 
ings; clerk—The board of directors shall cause 
all their proceedings to be faithfully and care- 
fully written and recorded in books, and to this 
end may employ a clerk, and pay him a reason- 
able compensation for his services. The books 
shall, at all times, be open to the inspection of 
the general assembly. (Rev., s. 4568; 1899, c. 1, 
ShPS6 719 £72..0. LO; 4S.n La eae ches 


§ 122-33. Superintendent may appoint employ- 
ees as policemen, who may arrest without war- 
rant.—The superintendent of each hospital, the 
superintendent of the North Carolina School for 
the deaf and dumb, and the superintendent of 
the Caswell training school, are each hereby em- 
powered to appoint such number of discreet em- 
ployees of their respective hospitals or schools as 
they. may think proper, special policemen, and 
within the grounds of such hospital or school 
the said employees so appointed policemen shall 
have all the powers of policemen of incorporated 
towns. They shall have the right to arrest with- 
out warrant persons committing violations of the 
state law or the ordinances of that hospital or 
school, in their presence, and within the grounds 
of their hospital or school, and carry the of- 
fenders before some justice of the peace for trial. 
The justice of the peace shall issue a warrant 
and proceed as in other criminal cases before 
himiaCReyd 18; 945695 (41899,0.cind oo 5a5 sil 901 ee: 
627; 1921, c. 207; C. S. 6181.) 


§ 122-34. Oath of special policemen.—Before 
exercising the duties of a special policeman, the 
employees appointed, as in the preceding section, 
shall take an oath of office before some justice 
of the peace of the county, or other officer em- 
powered to administer oaths, and the same shall 
be filed with the records of the board of direc- 


tors. The oath of office shall be as follows: 
States.of UNorth Carolina. 0. c.g .o6 County, 
Bt esiede ates ois cue tee do solemnly swear (or affirm) 


that I will well oon truly execute the duties of 
office of special policeman in and for the state 
hospital aa taeecree eee , according to the best of 
my skill and ability and according to law; and 
that I will use my best endeavors to enforce all 
the ordinances of said hospital, and to suppress 
nuisances, and to suppress and prevent disor- 


derly conduct within said grounds. So help me, 
God. 

Sworn and subscribed before me, this ...... 
CER HO. AE sui eld NS! BABE crema (Rev., s.. 4570; 


TS99 = Ciel, Sabb. Ld0h. G Oed | Nae Open t 


§ 122-35. Volunteer firemen among employees 
rewarded.—_The board of directors shall have 
power to provide benefits, to be paid to any em- 
ployee of the hospital who shall be injured while 
discharging the duties of a volunteer fireman. 
And the board may inaugurate a system by which 
a fund is raised to provide suitable benefits for 
said firemen, and may contribute from the funds 
of the hospital for that purpose. The volunteer 
firemen at the various hospitals shall not share 
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in the state firemen’s relief fund. (Rev., s. 4571; 
1899, c. 1, s. 59; 1917, c. 150, s. 1; C. S. 6183.) 


Art. 3. Admission of Patients. 


§ 122-86. Persons adjudged insane entitled to 
immediate admission. — Any resident of North 
Carolina who has been legally adjudged to be 
insane by the clerk of the court or other prop- 
erly authorized person, in accordance with the 
provisions of this chapter shall be entitled to im- 
mediate admission into the state hospital at 
Morganton, the state hospital at Raleigh, or the 
state hospital at Goldsboro, in accordance with 
the principles of division as to race and residence 
prescribed in this chapter; and no resident of the 
state who has been legally adjudged insane and 
who has been presented to the superintendent of 
the proper state hospital for the insane as pro- 
vided in this article shall be refused admission 
thereto; but nothing in this article shall be con- 
strued to affect the discharge or transfer of pa- 
tients as now provided by law. (1919, c. 326, ss. 
TAG a Caio. 6184, ) 


§ 122-37. Idiots not admitted—No idiot shall 
be admitted to any hospital, and for the purpose 
of this chapter an idiot is defined to be a person 
born deficient in mind, with the exception that the 
state hospital at Goldsboro shall admit feeble- 
minded negroes, under such rules and regulations 
as the hospital board and the superintendent may 
prescribe, in such numbers as the capacity and the 
appropriations to the hospital will permit. (Rev., 
s. 4572; 1899, c. 1, s. 18; 1933, c. 342, s. 2; C. S. 
6185.) 

Editor’s Note.—Public Laws of 1933, c. 342, 
exception appearing at the end of this section. 

§ 122-38. Priority given to indigent patients; 
payment required from others.—In the admis- 
sion of patients to any state hospital, priority of 
admission shall be given to the indigent insane; 
but the board of directors may regulate admis- 
sions, having in view the curability of patients, 
the welfare of the institutions, and the exigencies 
of particular cases. The board of directors may, 
if there be sufficient room, admit other than in- 
digent patients upon the payment of proper com- 
pensation. ‘ If any inmate of any state hospital 
shall require private apartments, extras, or pri- 
vate nurses, the directors, if practicable, shall pro- 
vide the same at a fair price to be paid by such 
patient. Upon the death of any nonindigent pa- 
tient, the state hospital may maintain an action 
against his estate for his support and mainte- 
nance for a period of five years prior to his death. 
(Rev; s. 4573; 1899, c. 1, s. 443 1915, c,. 254; 1917, 
Ss co 1-6 156, ) 


The term “indigent insane,” within the meaning of this 
section, includes all those who have no income over and 
above what is sufficient to support those who may be legally 
dependent on the estate. In re Hybart, 119 N. C. 359, 2 
S. E. 963. 

Free Admission of Person Able to Pay Expenses.—Under 
this section an insane person able to pay expenses at the 
state hospital is not entitled to free admission. Hospital v. 
Fountain, 128 N. C. 23, 38 S. E. 34. 

Financial Status at Time of Admission Need Not Be De- 
termined.—It is not required under this section that the 
directors of the hospital finally determine the status of a 
patient at the time of his admission, the financial status 
of the patient being subject to the vicissitudes of for- 
tune. State v. Security Nat. Bank, 207 N. C. 697, 178 
Sy E.) 487. , 


§ 122-39. Only bona fide residents admitted to 


added the 
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hospitals—No clerk of the court or justice of 
the peace shall commit to a hospital any person 
who is not a bona fide citizen and resident of 
this state; and no person who shall have re- 
moved into this state from another state while 
insane shall be deemed a resident or citizen of 
this state, and no length of residence in this state 
of a person who was insane at the time he moved 
into this state shall be sufficient to make that 
person or citizen or resident of North Carolina 
within the meaning of this chapter. If any clerk 
or justice of the peace shall knowingly commit 
to any hospital a person who is not a bona fide 
citizen and resident of the state, he shall be 
guilty of a misdemeanor, and upon conviction 
shall be fined or imprisoned at the discretion of 
the court.. (Rev., ss. 3591, 4587; 1899, c. 1, s. 18; 
C. S. 6187.) 


§ 122-40. Findings as to residence in examina- 
tion reported—In every examination of an al- 
leged insane person it shall be the duty of the 
clerk or justice of the peace to particularly in- 
quire whether the alleged insane person is a 
resident of this state, as hereinbefore set forth, 
and he shall state his findings upon the subject 
in) his report to the superintendent of the hospi- 
tal. If it is not possible to ascertain the legal 
residence of the alleged insane person, and the 
clerk or justice of the peace shall be of the 
opinion that the insane person is a resident of 
this state, within the meaning of this chapter, he 
shall state that he was unable to ascertain the 
legal residence of the insane person, and shall 
commit him to the hospital of his district. (Rev., 
s. 4588; 1899, c. 1, s. 18; C. S. 6188.) 


§ 122-41. Settlement of patient determined.— 
For the purposes of this chapter the settlement 
of every person admitted to a state hospital as 
insane shall be in the county where the actual 
place of his residence at his admission may be 
situated, when such settlement comes in ques- 
tion, but no person can have a settlement in 
any county in this state unless he is a bona fide 
citizen and resident of this state, and was so be- 
fore mental disease became manifest. (Rev., s. 
4074: 1899 Sc. 19s, 28.9C. Sr 6189.) 


§ 122-42. Affidavit of insanity to procure ad- 
mission.—For admission into a state hospital the 
following proceedings shall be had: Some re- 
spectable citizen, residing in the county of the 
alleged insane person, shall make before and file 
with the clerk of the superior court of the county 
an affidavit in writing, which shall be substanti- 
ally in the following form: 


State sot, NorthytCarolinas d. vat ota County. 

The undersigned, residing in said county, 
makes oath that he has carefully examined 
Kab id opens. and believes him to be an insane 


person, and to be, in the opinion of the under- 

signed, a fit subject for admission into a hospi- 

tal for the insane. 
Dated .... day of 


es eeee 


Clerk Superior Court. 
GReyis sev4575 S00 ges teat 5 -34C3)'S 6190.) 


§ 122-43. Clerk to issue order for examination. 
—Whereupon, unless the person in whose care 
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or custody the insane person is will agree to 
bring him before the clerk without a warrant, or 
unless the clerk shall be of the opinion that it 
will be injurious to the insane person to be 
brought before him, the clerk shall issue a pre- 
cept, directed to the sheriff or other lawful of- 
ficer, substantially in the following form: 

State of North Carolina, 

To the Sheriff or Other Lawful Officer of . 
County—Greeting: 

Whereas information, on oath, has been laid 
before me that ...... is insane, you are hereby 
commanded to bring him before me within the 
next ten days, that necessary proceedings may 
be had thereon. 


Dia Es ls jee. 


Given under my hand, ...... daygot es. bee ; 
As D, Pas; fae 
Clerk Superior @aure 
CReys, Sa 4576353899. c.0 494155, C 2566101) 


§ 122-44. Incarceration of persons believed in- 
Sane, pending judicial determination.—If the affi- 
davit, required to be filéd by § 122-42, states that 
such insane person’s condition is such as to en- 
danger either himself or others, or if the sheriff, 
or other person serving the warrant, believes that 
said insane person’s condition is such as to en- 
danger either himself or others, the clerk shall 
order such insane person to be incarcerated in the 
county jail until such person is judicially declared 
insane or sane. (1941, c. 179.) 


Editor’s Note——For comment on this emactment, see 19 
N. C. Law Rev. 487. 


§ 122-45. Clerk and physician to make exami- 
nation.—lf the alleged insane person be confined 
in jail otherwise than for crime, the sheriff shall 
remove him from the jail upon the order from 
the clerk. Upon the bringing of the alleged in- 
sane person before the clerk by his friends, or 
upon the return of the precept with the body of 
the insane person, the clerk shall call to his as- 
sistance the county physician of the county, or 
some other licensed and reputable physician, 
resident of this state, and shall proceed to exam- 
ine into the condition of mind of the alleged 
insane person. He shall take testimony of 
at least one licensed physician, resident of this 
state, and, if possible, a member of the family, 
or some friend or person acquainted with the al- 
_leged insane person, who has had opportunities 
to observe him after such insanity is said to have 
beoun, «(Revi 6.4457 nil e09 siti ais. 3 On bh Oli. 
6192.) 


§ 122-46. Clerk may discharge person, require 
bond, or commit to hospital.—If the clerk, after 
his examination of the alleged insane person, 
ana the hearing of the testimony as aforesaid, 
shall decide that such person is sane, he shall 
forthwith discharge him. If he shall decide that 
such person is insane, and some friend, as he 
may do, will not become bound with good 
security in an amount to be fixed by the clerk to 
restrain him from committing injuries, and to 
“keep, support, and take care of him until the cause 
for confinement shall cease, he shall direct such 
insane person to be removed to the proper hos- 
pital as a patient, and to that end he shall trans- 
mit to the proper board of directors the examina- 
tion of the witnesses, and the statement of such 
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facts as he shall deem pertinent to the subject- 
matter. If the clerk (or justice under § 122-48) is 
satisfied, after the examination herein provided, 
that the person is insane or an inebriate within 
the definition of § 35-30, he shall make the fol- 
lowing order and commitment to the proper state 
hospital in substantially the following form: 


State of North Carolina 
State of North Carolina, 


To-thegotates Ll Ospita la ates eee a N. C.— 
Greeting: 

Whereas it has been made satisfactorily to 
APPear, (Osi, oescccs Clerk of the Superior Court 


of said county, after a proper.examination of.. 
ACM , a person having his legal settlement in 
this county, that he is insane, epileptic or addicted 
to the use of drugs or alcohol (draw a pen through 
terms not applying), that he is a bona fide citizen 
of the state, and that he has a legal settlement in 
said county and is a fit subject for care and treat- 
ment in the state hospital at....... , and that he, 
being at large, is injurious to himself and disad- 
vantageous if not dangerous to the community: 

These are, therefore, to command you to re- 
ceive said into the State Hospital at 
.... for care and treatment as provided for by 
the laws of this State. 

Given under my hand and official seal, this.. 
davarOhene ene 5 LAR 2 


CC 


Clerk Superior Court .... County. 


If the proceedings are to be before a justice 
of the peace under § 122-48, the following cer- 
tificate shall be appended to the commitment by 
said justice of the peace: 

I have examined the testimony as herein set 


forth}“and “am -satished "that... 32... is a fit sub- 
ject for treatment in the State Hospital, and J 
hereby approve the foregoing commitment to 


the? State "Hospital aty.S72. ees Nec: 
Given under my hand and official seal, this.. 
day of te ks oor 
Clerk Superior Court. 
If the patient is a pauper, the following should 
be filled out and accompany the commitment: 


State of North’, Carolina.) esse eee County. 

Ly Ae. Besse titedy oe ean ae , Clerk of the Superior 
Court of the above county, do hereby certify 
EDAEHOSS woe ene oe oe eee is a poor person and 


has no estate or property except 


© 4 0 6 0 Se) 6 a One oene 
OEE 0) oe © 6 BOLE fo 06 6s © 6.8 One Ow wa 6 + 6 6 6 6 6 8 6 8s 6S ee OF a Ore ub lS UF 
BiG © 4.0 0. :0:.0 (6 6) 0 6 6. OKs 6 6 6 0S 6 6 SC 610.6 O 6 O18 se 6 6 0 6 6 410 = © 6 Sele oe 


© (0) bie (a0. .e .e\ef 6 ss) e186 @) 6.6 6 0) sb) Ss 670 6 0 one, 6 616) « 6 ae die lv 6 21s) s) naReue 


nor has any one such property who is liable for 
his maintenance under article 6 of chapter 35. 
Given under my hand and official seal, this... 
aval Old seagataitcd eieeat ered we ee eee il, 
Clerk Superior Court. 
If the patient is not a pauper, the following 
should be filled out and accompany the commit- 
ment of the patient: 


States ot. North Caroutagat. aa ck County. 
) ey ty , Clerk of the Superior Court of 
said county, do hereby certify thateersen has 


property of his own and is financially able to pay 
for his maintenance, or has relatives who under 
§§ 35-30 to 35-36 are liable for his maintenance, 
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who have adequate property to pay for the same 
inv themotatestiospital lati. 2.4 A IN ke HOF 

Given under my hand and official seal, this.... 
CAVEOL come eL Ole ora 

Clerk Superior Court. 

The application for admission and commitment 
to a particular hospital shall be forwarded to 
such hospital, and immediately upon receipt of 
said application, if there shall be room for said 
patient in said hospital, the superintendent shall 
immediately notify the clerk of the court that 
the patient will be admitted at once. The receipt 
of said notice by said clerk of the court shall 
constitute his authority to convey said patient 
to said hospital for immediate admission: Pro- 
vided, however, nothing herein shall prevent the 
superintendent of said hospital from sending 
immediately a representative of said hospital to 
convey said patient thereto. (Rev., s. 4578; 1899, 
Cpl ess lor LOlom Ge 2048S. 18 
(eS 6193;) 


Editor’s Note.—That sentence of this section which au- 
thorized the clerk or justice to make an order of commitment, 
and the forms prescribing such order, and the last paragraph 
with respect to the admission of patients to the insane hos- 
pital, were added by the amendment of 1923. 

Jury trial is not contemplated. In re Cook, 218 N. C. 
B45 ders. Be (2d) 142: 

Appeal.—‘‘Moreover, there is no provision for an appeal 
from the order of the clerk to the superior court in a pro- 
ceeding under this article. Whether certiorari would be 
available is not presented.” In re Cook, 218 N. C. 384, 
386, 11S. E. (2d) 142. 

Cited in Borders y. Cline, 212 N. C. 472, 193 S. EF. 826. 


§ 122-47. Examination at home of patient.—lf 
the clerk of the court shall be of the opinion 
that it will be injurious to the alleged insane per- 
son to be: brought before him, the clerk shall 
proceed to the residence or habitation of said 
person and take the examination there, but the 
clerk shall give at least one day’s notice to the 
alleged insane person of such examination. (Rev., 
ees Or 1999.60.71, Sob 01943,7.0;. 6175. C.., 6194.) 


Editor’s Note.—The 1943 amendment added the provision 
as to notice. 


§ 122-48. When justice of the peace may make 
examination.—In case of emergency, when for 
any reason the clerk of the court cannot go or 
is absent from the county, then any justice of 
the peace is authorized to proceed in like man- 
ner by taking the testimony of the physician and 
other witnesses, as is before provided for in this 
chapter, and report the same to the clerk. If the 
clerk is satisfied that the alleged insane person is 
a fit subject for a hospital for the insane, he 
shall issue an order for his commitment. In cases 
of great emergency or inconvenience, the said 
justice may commit a patient to a hospital, and 
the superintendent is authorized to receive him, 
but the justice shall procure an order from the 
clerk to be forwarded to the superintendent with- 
in thirty days. (Rev., s. 4580; 1899, c. 1, s. 15; 
es.) 6195.) 

Cited in In re Cook, 218 N. C. 384, 11 S. E. (2d) 142. 


§ 122-49. Questions to be answered and certi- 
fied to superintendent.—The following questions, 
with their respective answers by at least one li- 
censed physician, resident of this state, and such 
other competent witnesses as the clerk or jus- 
tice shall determine, duly sworn and subscribed 
by them, and so certified by the clerk or justice, 
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shall be transmitted with the other papers to the 
superintendent of the proper hospital, to be re- 
ported as soon as practicable to the board of di- 
rectors. Pending the consideration of the ap- 
plication by the board of directors, the patient 
shall remain in the custody of the officer of such 
person as the clerk may designate until it can 
be ascertained if there is room for the patient at 
the hospital: 


IPR VViateise patienticetatntemeAc sere riste eter. clarity 
JeavVihenuawasm patienteepOrn: | Aw .wace eee. os 
Present age 
3. Where was patient born? A. 
Am Ts Ol . married, single or divorced? 


Cae sat ter 


she @ ae ¢ ele 8 6.6 


married woman, give maiden name. 
6oeNamesand binthplace ot tathess A... e. 6 - 
7, Maiden name and birthplace of mother. 
8. Occupation of patient for past five years. 

9. Present occupation. ...... 
If no occupation, how ecopoctede A. 

10. Education: Collegiate, common 
grammar, elementary, none. A. 


Professional or technical 


school, 


ee 


12. Was either parent or grandparent or any 
children of patient or other blood relation ever 
insane, epileptic, feeble-minded, inebriate, paraly- 
tic, physically deformed, tubercular, diabetic, etc.? 
Specify. A. 

13. If any of them were ever in any institution, 
state where and when. A. 

14. Was patient ever charged or convicted of 
any crime? If so, what and when? A........... 

15. Is patient now charged with crime? If so, 
what? A. 

16. Is patient now in jail? If so, how long? 
TaN ae SI Oats (A a eae 

17. Is patient now in county home? 
how long? A. 

18. When was the change first observed in the 
patient’s appearance and conduct indicating in- 
sanity? A. 

19. What were the principal mental renee 
and symptoms observed at that time? A......... 

20. Did they develop rapidly or gradually? 
NAP Scr TNs ote ate saplit scave, © 

21. What symptoms are present at the present 
time? A. 

22. Has patient had previous attacks? If so, 
how many and was .... or .... treated in a hos- 
pital? If so, when and where? A. 

23. What did the patient say or do in your 
Presencemindicatimomilsanihy cm Ay crite stetnetuaets 

24. Has patient delusions or hallucinations? 


isk vr Tie UAC OM Ta WC YC at Se Gat et TT Gat ae a Oe oat i a 


ee 


ib? or 


@) 16 te eli6,.6) a0 a 16) 0, 010) ‘ee! 6 06) 'e es (9.0. 


OC 6)e le 6, 0. oe) 56 4) ele) ere 0166) 6 0: 8 


66 (00,6 ee to. 1s 018 


. Is patient destructive? If so, what has 
OD epee destroyed? A. 
patient ever attempted suicide? A.... 
patient ever threatened suicide? A.. 
patient ever attempted homicidie? 
Ale Rte sedis ee ts 
patient 


ee 


ever threatened homicide? 
. Has patient injured or attempted to injure 
h..-..self or others? If so, whom, when and in 


what manner? A. 


We 1Gn@) e @) 6.0 @ 604 a a 
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31. State any other facts relative to behavior 
of patient indicating insanity. A. ........+.-- ‘ 
32. Is patient feeble-minded? A. ........... 
33)"Is) patient’ an? idiotf AL Ris. ce. oe 


34. What is the present salary of the patient? 
ASP ey oelt dee tebe 


35. How many dependent on ...... OL Stores 
FOr Supporters <A fes eo eeten eels seis 

36. What is the value of ...... OF came prop- 
erty? (APG. cceaair sre a 

37, Wihaterisu tai eer Oren annual income? 
AS tarde nares si are 


father. A. 


a6 we eee <€76, 6 070le 6 


39: Whatlas: father’s salary? «AS .ia. can as oe 
40. What is the value of his property? A...... 
44, What is his Zannual/ income? “Ages ex as 2 a's 


42. The following questions should be an- 
swered if patient is a drug addict, or inebriate: 


(1) Is patient addicted to the use of alcohol, 


morphine, cocaine, heroin or any other drugs?’ 
ikeefoe wok etohnebed es Jobe oon coca boouoT 

(2) In what manner (hypodermically or 
mouth), and how much does patient take? 
AYU ce se eee 

(3) How long has patient been an addict? 

(4) Has patient ever been treated for inebri- 
ety! |) Lf so, where and ¢whent) Als. wees 

43. The following questions should be an- 
swered if patient is an epileptic: 

(1) At what age did epilepsy first appear? 
ASHER Ee Se st 

(3) Howelong since nrstoattackt. A. aeasce ss 


(3) Do seizures occur day or night, or both 
EINES! Geet elies Gite eaves ts ; 

(2)-How often do attacks OcCUrfavA. .cecuss 

(5) Are attacks accompanied by frothing at 
the mouth involuntary passage of urine 
of feces or biting of tongue? 


eweeeee UL IERES ec eeeee 


jured: ‘durinesseizuress SATS cus deeainies 

(7) Are seizures grand or petit mal, or both? 
PA AENS crore han os cet el 

“(8) What mental changes have taken place in 
ALICTICN we OAs ae claret: erste here 

(9) Is the patient incapable of protecting..... 
self against ordinary dangers without an attend- 
ATG Sy wees eee tees eee 

44. Give the name of nearest relative or friend 
with whom superintendent can correspond rela- 
tive to condition of patient. A. 
Relationship. and address) ct, soc n ekeceen ak aie 

45. How could the above party be communi- 
cated with quickest in case of emergency? A. 

o 


DN OB 4xe 6) 60h, 0d 9 vs a 6 


46. In case the hospital can accept patient, at 
what point could patient be delivered to repre- 


sentatives of. DOSPitalfusA. wesc ae ato aie teacietete 
rate coeae ier M. D 
Witnesses 
Statevior” Northi Carolinaty cme capers County. 
Pebetore: ©. tr.'. eWoricer sn. duly authorized 
to administer an oath, this day oly. : 
Aas UB see ee oe Came. ac ee MiaDGtandiow 


persons known to be credible and reliable wit- 
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nesses, and made oath that the foregoing answers 
are true to the best of their knowledge and belief. 


eereereeeereseee ee @ 


ed 


(Rev., s. 4589; 1899, c. 1, s. 19; 1923, c. 144, s. 2; 
C. S. 6196.) 


§ 122-50. Clerk to keep record of examinations 
and discharges.—The clerk will keep a record of 
all examinations of persons alleged to be insane, 
and he shall record in such record a brief sum- 
mary of the proceedings and of his findings, and 
whenever a justice of the peace shall transmit to 
the clerk a report of his proceedings when he 
shall have examined a person under the powers 
granted under this chapter, the clerk shall make 
a record of his proceedings, and for recording 
the justice’s proceedings he shall be entitled to a 
fee of twenty-five cents, to be paid by the county 
aforesaid, and he shall keep a record of all pro- 
bations and discharges provided for in article 
four of this chapter. (Rev., s. 4586; 1899, «. 1, 
Sire Ce on6197,) 


§ 122-51. Fees for examination.—The following 
fees shall be allowed to the officers who make 
the examination, and they shall be paid by the 
county in which the alleged insane person is 
settled: To the clerk or justice who makes the 
examination, two dollars, and if the clerk goes to 
the home of the insane person he shall be en- 
titled, in addition to this sum, to five cents a mile 
each way. ‘This shall cover his entire costs in 
taking the examination and making out the 
necessary papers. 

The physician called, in the absence of the 
county physician, shall be entitled to two dollars 
with mileage. The county physician, being a 
salaried officer, is not allowed any fee for his 
services in this examination. The sheriff shall be 
entitled to such fees as are now allowed by law 
for the service of process of similar character. 
(Rev., ss. 4580, 4581; 1899, c. 1, s. 15; C. S. 6198.) 


§ 122-52. Superintendent of hospital notified: 
attendant to convey patient.—Whenever any in- 
sane person shall be entitled to admission in any 
one of the hospitals of the state as prescribed by 
law, and the clerk of the superior court or other 
officer authorized by law ‘to find such person in- 
sane has so found, it shall be the duty of the clerk 
or other officer forthwith to notify the superin- 
tendent of the proper hospital, giving the name, 
race, sex and age of patient; and it shall be the 
duty of such superintendent, unless said patient 
has been exposed to a contagious disease as here- 
inafter mentioned in this article, to send an at- 
tendant to bring such insane person to the hos- 
pital. Such attendant shall have all such rights 
as the sheriff or other officer has heretofore, and 
shall convey such “insane person to the hospital. 
(1919 c.. B26 579.9 2a Go tot, 6190.) 


§ 122-53. Bill of expense sent to county com- 
missioners.—Upon the arrival of such insane per- 
son at the hospital, the superintendent shall send 
to the board of commissioners of the county in 
which such insane person had a settlement a bill 
covering the costs of conveying such insane per- 
son to the hospital, including any fees that would 
now be allowed an officer, and it shall be the duty 
of the board of commissioners forthwith to re- 
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pay to such hospital the amount of such bill. 
(1015; .c) 204.5511 2711919; c, 7826, s.332 Ce-S, '6200;) 


§ 122-54. Failure of superintendent to send at- 
tendant; sheriff to act.—If the superintendent of 
any hospital for the insane in this state shall, for 
ten days after receiving a notice as prescribed 
in § 122-52, fail and neglect to send an attendant, 
as is prescribed by § 122-52, to bring such insane 
person to the hospital, it shall be the duty of 
the sheriff of the-county from which the notice 
was sent to bring at the expense of the county 
such insane person to the state hospital, whereup- 
on it shall be the duty of the said superintendent 
to receive said insane person and relieve said sher- 
trots vise Cate, = (1919) +c, 826,-S, 74°) Co.) 6201.) 


§ 122-55. Costs of conveying patients to and 
from hospital; how paid—The cost and expenses 
of conveying every insane person to any hospital 
from any county, or of removing him from the 
hospital to his county, or of the return to the 
county of his settlement, as sane, shall be paid 
by the treasurer of such county, upon the order 
of its board of county commissioners. When- 
ever the board of commissioners shall be satis- 
fied that such person has property sufficient to 
pay such cost and expenses, or that some other 
person liable for his support and maintenance 
has property sufficient to pay such costs and ex- 
penses as aforesaid, they shall bring an action 
and recover the amount paid from the said per- 
son, or from the other person liable for his sup- 
port and maintenance. (Rev., s. 4555; 1899, c. 1, 
Se Bel O She Gpripee) 

Applied in Borders v. Cline, 212 N. C. 472, 193 S. E. 826. 


§ 122-56. Preparation of patient for admission 
to hospital—Every sheriff or other person bring- 
ing to a hospital a patient shall see that the pa- 
tient is clean, free from contagious disease and 
vermin, and that he has clothing proper for the 
season of the year, and in all cases two full suits 
of underclothing. ‘(Rev., s. 4556; 1899, c..1, s. 
24; C. S. 6203.) 


§ 122-57. Commitment in case of sudden or 
violent insanity—Whenever any citizen or resi- 
dent of this state becomes suddenly or violently 
insane, in some county other than that of his set- 
tlement, the proper authorities, as hereinbefore 
provided, of any county in which he shall be, 
shall have authority to examine him, and if nec- 
essary commit him to the hospital to which he 
would be sent had he been committed from the 
county of his own settlement. (Rev., s. 4582; 
1899, c. 1, s. 16; C. S. 6204.) . 


§ 122-58. Expense paid by county of settle- 
ment; penalty.—Immediately. upon the commit- 
ment to a hospital of any such person, a tran- 
script of the proceedings shall be sent to the 
clerk of the county in which he is settled, and 
that county shall pay over to that county from 
which he was committed all the cost of the ex- 
amination and commitment, and if the board of 
commissioners of the county of the settlement 
shall fail to pay all proper expense of said pro- 
ceedings within sixty days after the claim shall 
have been presented, they shall forfeit and pay 
to the county which committed the insane per- 
son the sum of two hundred and fifty dollars, to 
be recovered by the commissioners of that 
county in a civil action brought in the superior 


CH. 122. HOSPITALS FOR THE INSANE 


§ 122-62 


tourt of that county from which the patient was 
committed to the hospital, against the commis- 
sioners of the county. Rev., s. 4583; 1899, c. il: 
Sunisse. C, S. 6205.) 


§ 122-59. Person conveying patient to hospital 
without authority—No sheriff or other person 
shall convey a patient to any hospital without 
having ascertained that the patient will be admit- 
ted, and if any sheriff or other person shall 
carry a patient to a hospital without having as- 
certained that the patient will be admitted, and 
the patient is not admitted, he shall be required 
to convey the patient back to the county of his 
settlement, and he shall not be repaid by the 
county or hospital for the expenses incurred in 
carrying the patient to and from the hospital. 
(Rev., s. 4546; 1899, c. 1, s. 25; C. S. 6206.) 


§ 122-60. How admission determined, when su- 
perintendent is in doubt——Whenever any insane 
person shall be conveyed to any hospital, and 
the superintendent is in doubt as to the propriety 
of his admission, he may convene any three of 
the board of directors, who shall constitute a 
board for the purpose of examining and deciding 
if such person is a proper subject for admission; 
and if a majority of such board so decide, such 
person shall be received into said hospital; but 
a like board may at any time thereafter deliver 
such insane person to any friend who will be- 
come bound with good surety to restrain him from 
committing injuries, and to keep, maintain, and 
take care of him, in the same manner as he might 
have become bound under the authority of the 
clerk of the court. (Rev., s. 4590; 1899, c. 1 as: 
91; 91917, C150; §.1;4C: Si 6207.) 


§ 122-61. Admission refused, if patient exposed 
to contagious disease. — The superintendent of 
the hospital may refuse to receive into his insti- 
tution a patient when he shall have reliable in- 
formation that the patient has recently been ex- 
posed to infectious or contagious disease, and 
there is danger of contagion and infection being 
conveyed by the patient, or where the patient 
comes from a quarantined community. Wheén- 
ever a patient is rejected because of any of these 
reasons the superintendent shall make a record 
of the application and as soon as, in his opinion, 
the danger shall have been removed, he shall notify 
the sheriff of the county, and admit the patient 
into his hospital. (Rev., s. 4591; 1899, c. 1, s. 
26; C. S. 6208.) 

§ 122-62. Commitment upon patient’s own ap- 
plication—Any person believing himself to be 
of unsound mind, or threatened with insanity, 
may voluntarily commit himself to the proper hos- 


pital. The application for commitment shall be 
in the form following: 
State of North Carolina, County of ........ 

lta whe: pant eas aELeSIdenGmOten : ae county. 


North Carolina, being of mind capable of signi- 
fying my wishes, do hereby solicit admission as 
a patient in the state hospital at for such 
a period of time as the board of directors and the 
superintendent may deem necessary. And I 
agree in all respects to conform to the rules and 
regulations of said institution during the period 
which shall be prescribed by the superintendent 
and board of directors. 

Attest: 


eee eee 


oes 6 ele 6.6 8 0) s 


5 Ce erate ee hie a wis We wee) 6 
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This application shall be accompanied by tlt 
certificate of a licensed physician, which certifi- 
cate shall state that in the opinion of the physi- 
cian the applicant is a fit subject for admission 
into a hospital, and that he recommends his ad- 
mission. ‘The certificate of the clerk of the su- 
perior court need not accompany this application. 
The superintendent may, if he think it a proper 
application, receive the patient thus voluntarily 
committed, and treat him until the next meeting 
of the board of directors or of the executive com- 
mittee, and shall report the application and ad- 
mission to the first meeting of said board, and if 
said board approve such admission, the patient 


shall be considered as having been regularly 
committed, and shall in all respects be treated 
as such. But no report need be made to the 


clerk of the court of his county of settlement. 
The superintendent and board of directors shall 
have the same control over patients who com- 
mit themselves voluntarily as they have over 
those committed under the regular proceedings 
hereinbefore provided and no voluntary pa- 
tient shall be entitled to a discharge until he shal! 
have given the superintendent ten days notice of 
his desire to be discharged. (Rev., s. 4593; 1899, 
Cod) 8.1493) 1917) G.6150)98.015 CPs 6209 


§ 122-63. Proceedings in case of insanity of 
citizen of another state——If any person not a citi- 
zen or resident of this state, but a citizen and 
resident of another state of the United States. 
shall be ascertained to be insane, the clerk of 
the court shall immediately notify the governor 
of the state of which the insane person is a citi- 
zen of the facts and circumstances by letter (or 
telegraphic message if he think proper), and for 
a reasonable length of time the insane person 
shall be kept confined or restrained in said 
county, but shall not be committed to any state 
hospital, and if the state of his citizenship shall! 
not provide for the removal from this state to his 
proper state of the insane person within a rea- 
sonable time, the county commissioners of the 
county in which he shall have been ascertained 
to. be an insane person shall cause him to be 
conveyed to the state of which he is a citizen 
and delivered there to the sheriff of his county 
or to the superintendent of any state hospital. 
The cost of such proceedings and conveyance 
away from this state shall be borne by the county 
in which the person shall have been adjudged to 
be insane. (Rev., s. 4584; 1899, c. 1, s. 16; C. S. 
6210.) 

§ 122-64. Proceedings in case of insanity of 
alien—If any person, not a citizen of the United 
States, shall be ascertained to be insane, the clerk 
of the court shall immediately notify the governor 
of this state of the name of the insane person, 
the country of which he is a citizen, and his place 
of residence in said country if the same can be 
ascertained, and such other facts in the case as 
he may obtain, together with a copy of the ex- 
amination taken; and the governor shall transmit 
such information and examination to the secretary 
of the state at Washington, D. C., with the re- 
quest that he inform the minister resident or pleni- 
potentiary of the country of which the insane 
person is supposed to be a citizen. (Rev., s. 
4585> 1899, -c: 1,'s. 36; C.-S. 6211,) 


§ 122-65. Insane person temporarily committed 
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to jail—When any person is found to be insane 
under any of the provisions of this chapter, and 
he cannot be immediately admitted to the proper 
hospital, and such person is also found to be 
subject to such acts of violence as threaten injury 
to himself and danger to the community, and he 
cannot otherwise be properly restrained, he may 
be temporarily committed to the county jail until 
a more. suitable provision can be made for his 
case. (Rev., &: 4594; 1899, c..1,\s,.45; €..5. 6212.) 


Art. 4. Discharge of Patients. 

§ 122-66. County commissioners may discharge 
insane person in county.—It shall be the duty of 
the board of county commissioners, by proper or- 
der to that effect, to discharge any ascertained 
insane person in their county, not admitted to the 
appropriate hospital, and not committed for 
crime, when it shall appear upon the certificate 
of two respectable physicians, and the chairman 
of their board, that such insane person ought to 
be discharged if in a hospital. (Rev., s 4595; 
18997 “cet shoeo7 CES. 62183) 


§ 122-67. Discharge of patient from hospital; 
sheriff’s duty; expense paid.i—Any three of the 
board of directors, upon the superintendent certi- 
fying the facts (a copy of which certificate shall 
be sent to the clerk of the superior court of the 
county of settlement), shall be a board to dis- 
charge or remove from their hospital any person 
admitted as insane, when such person has be- 
come or is found to be of sane mind, or when 
such person is incurable, and in the opinion of 
the superintendent his being at large will not be 
injurious to himself or dangerous to the com- 
munity, or the board may permit such person to 
go to the county of his settlement on probation, 
when in the opinion of the superintendent it will 
not be injurious to himself or dangerous to the 
community; and the board may discharge or re- 
move such person, upon other sufficient causes 
appearing to them; and whenever any such per- 
son, admitted as indigent may be so discharged 
or removed, except as sane, it shall be the duty 
of the sheriff of the county of his settlement 
to convey such person to his county at its ex- 
pense, and any such person discharged as re- 
stored or probated shall receive from such hos- 
pital a sum of money sufficient to pay his trans- 
portation to the county of his settlement, which 
sum shall be repaid by said county, and, if neces- 
sary, the hospital shall provide the patient with 
a decent suit of clothes. When notified by the 
superintendent to come for and remove any in- 
sane person from the hospital, it shall be the duty 
of the sheriff of the county in which the insane 
person has a settlement forthwith to convey the 
insane person from the hospital to the county of 
his settlement. The cost of such removal shall 
be advanced by the sheriff and repaid to him by 


the county of insane person’s settlement; and 
if any sheriff, after having been notified by 
the superintendent to remove any insane per- 


son, as aforesaid, shall fail to do so within fif- 
teen days from the time of the receipt of the 
letter of notice, he shall forfeit and pay to the 
hospital the sum of fifty dollars, to be collected in 
the manner provided for the collection of penal- 
ties given in this chapter; and if the commission- 
ers of any county shall fail to repay to the hos- 
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pital the money disbursed in paying for the nec- Now, if the said A ...... Bean shall faith- 
essary clothes and traveling expenses of any fully comply with the conditions of this obliga- 


person discharged as cured from said hospital, 


within sixty days after the presentation of a 
claim therefor, the commissioners. shall for- 
feit and pay to the hospital the sum of fifty 


dollars, to be collected in the manner provided 
for the collection of penalties in this chapter. 
CREVs 6, 4590;; 18998, 1, Ss: 22.1917 "c.° 150, 6. 4% 
Kee oonGP 142) 

Cress Reference.—As_ to 
committed by 
122-24. 

Discharge as Evidence of Sanity in Will Case—Upon the 
issue of testamentary capacity an instruction that ‘‘a’ will 
duly probated in accordance with the formalities of law 
is presumed to be valid’? is not objectionable, there being 
no presumption of mental incapacity by reason of commit- 
ment in an asylum when it has been shown that the tes- 
tator had been discharged as restored or cured by a 
certificate issued in accordance with the provisions of this 
section. In re Crabtree, 200 N. C. 4, 156 S. E. 98. 

§ 122-68. Superintendent may discharge pa- 
tient temporarily—Each superintendent may, for 
the space of thirty days, or until the next meeting 
of the board of three directors provided for in the 
preceding section, discharge upon probation any 
patient, when in his opinion the same would not 
prove injurious to the patient or dangerous to 
the community. A report of all such probations 
shall be rendered to the said board of three di- 
rectors at their first ensuing meeting. (Rev., s. 
AO (eS O95 Coulee Gul ore Gun or62d 5.) 


§ 122-69. Bonds for safe-keeping of insane per- 
sons; enforcement. — All bonds executed for re- 
straining insane persons from committing inju- 
ties, and for their safe-keeping, support and care, 
shall be payable to the state of North Carolina, 
in the sum of five hundred dollars at least, and 
shall be transmitted to the clerk of the superior 
court of the county wherein said insane person 
is settled, for safe-keeping, and may be put in 
suit by any person injured by said insane person 
by reason of his insane condition; and shall be 
put in suit by the solicitor for the judicial district 
in which the county of said insane person’s resi- 
dence is situated, for any other breach thereof, 
wherein the uamage received shall be for the use 
of said insane person. (Rev., s. 4598; 1899, c. 
1, s. 29; C. S. 6216.) 


§ 122-70. Form of bond for safe-keeping of in- 
sane.—The form of bond mentioned in the pre- 
ceding section shall be as follows: 


State of North Carolina, County of 
Know all men by these presents, that we, A.. 
Bale acey , principal, and C Ds ; 
Heche coors 2 , sureties, are held and 
firmly bound unto the State of North Carolina in 
the sum of dollars, for the payment where- 
of we bind ourselves and each of us. 
Witness our hands and seals, this 
ae eee 
The condition of the above obligation is this: 
Miehereasw the Saidy A :. os 6>) Bete ole , with the 
memtarn indeting G...ss...H ss. « , ah insafie 
person resident in the county aforesaid, from be- 
Pensent to. ...... insane hospital (or to effect 
his release from the said hospital, as the case 
may be), hath undertaken to restrain him from 
committing injuries and to keep, maintain, sup- 
port, and take care of the said G 


liability of directors for torts 
discharged inmate, see annotation under § 


Rie eke. 6 


see eee 


tion, then the same shall be void, otherwise it 


shall be in full force. 


TNs al aha Beet: (Seal) 
Ceri sack. By eee (Seal) 
Ata. # Ge cn aa (Seal) 


(CRGy.) s+ 090 sel SOONGrminnssts0s) Ciro: 6217.) 


§ 122-71. Patient returned, if condition of bond 
not complied with—Whenever it shall be made 
to appear to the clerk of the superior court of the 
county of .settlement of an insane person re- 
leased on bond that the conditions of the bond 
are not faithfully complied with, said insane per- 
son shall be sent back to the proper hospital by 
him, unless some other responsible and discreet 
friend will undertake to fulfill the duties of said 
obligation; and whenever said insane person 
shall be sent back, he shall not be delivered on 
any new bond of the defaulting obligor. (Rev., 
$1 4592: 1899) c. 1, 's. 83°" C, S..6218.) 


Art. 5. Private Hospitals for the Insane. 


§ 122-72. Established under license and subject 
to control of board of charities.—It shall be law- 
ful for any person or corporation to establish 
private hospitals, homes, or schools for the cure 
and treatment of insane persons, idiots, and fee- 
ble-minded persons and inebriates; but license to 
establish such hospitals, homes, or schools must, 
before the same are opened for patronage, be ob- 
tained from the state board of charities and pub- 
lic welfare, and such hospitals, homes, or schools 
shall at all times be subject to the visitation of 
the said board or any member thereof, and each 
hospital, home, or school shall make to the board 
a semiannual report on the first days of January 
and July of each year. In said report shall be 
stated the number and residence of all patients 
admitted, the number discharged during the six 
months preceding, and the officers of the hos- 
pital, home, or school. Each hospital, home, or 
school shall file with the board a copy of its by- 
laws, rules, and regulations, and rates of charges. 
The books of each hospital, home, or school shall 
at all times be open to the inspection of the board 
or any member thereof. ‘The state board of 
charities and public welfare is hereby given the 
authority to supervise and regulate all private 
hospitals, homes, and schools established here- 
after in this state for the treatment of the above 
classes of people, and the board shall have power 
to prescribe all such rules and regulations as they 
may deem necessary, and shall exercise the 
power of visitation, and for that purpose may 
depute any member of their board to visit and 
supervise any private hospital, home, or school 
hereafter established under this article. The 
state board of charities may bring an action in 
the superior court of Wake county to vacate and 
annul any license granted by the board, when it 
shall appear to the satisfaction of the board that 
the managers of any private hospital, home, or 
school have been guilty of gross neglect, cruelty, 
or immorality. (Rev., s. 4600; 1899, c. 1, s. 60; 
Gauss) 62t9.) 


Demurrer.—Where an action is brought by the State 
Board of Charities and Public Welfare under this sec- 
tion to vacate and annul a license it had issued for the 
maintenance and operation of a private hospital for the 
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insane, on the ground of immorality and cruelty of its 
principal owner or manager, in which the manager is 
joined, a demurrer of the individual is properly  sus- 
tained. Board of Public Welfare v. Hospital, 196 N. C. 
752, 147 S$. E. 288. 

Ewidence.—Where there is allegation and evidence, in 
an action to annul and revoke the license of a private 
hospital for the insane, that immorality had been prac- 
ticed among its employees by the manager and principal 
owner, and also cruel treatment had been used towards 
the patients by him, with separate issues as to each class 
of offense submitted to the jury, and the jury renders a 
partial verdict by leaving unanswered the issue as to 
gross immorality, the action of the court in directing a 
mistrial and refusing to sign judgment for defendant is 
not erroneous. Board of Public Welfare v. Hospital, 196 
IN Gt, 752,0147. (8. 28s. 


§ 122-73. Counties and towns may establish 
hospitals—Any county, city, or town may estab- 
lish a hospital for the maintenance, care, and 
treatment of such insane persons as cannot be 
admitted into a state hospital, and of idiots and 
feeble-minded persons upon like conditions and 
requirements as are above prescribed for the in- 
stitution of private hospitals; and the state board 
of charities and public welfare is given the same 
authority over such hospitals as is given them by 
the preceding section for private hospitals. (Rev., 
s., 46015 1899, c. Js.) 617 Cs S 6280)) 


§ 122-74. Private hospitals part of public char- 
ities—All hospitals, homes, or schools for the 
care and treatment of insane persons, idiots, and 
feeble-minded persons and inebriates, formed in 
compliance with the two preceding sections and 
duly licensed by the board of public charities as 
in this article provided, shall, during the continu- 
ance of such license, become and be a part of the 
system of public charities of the state of North 
Carolina. (Rev., s. 4602; 1903, c. 329, s. 1; C. S. 
6221.) 


§ 122-75. Insane persons placed in private hos- 
pital— Whenever any person shall be found to be 
insane in the mode hereinbefore prescribed, and 
such person shall be possessed of an income 
sufficient to support those who may be legally 
dependent for support on the estate of such in- 
sane person, and, moreover, to support and main- 
tain such insane person in any named _ hospital 
without the state, or any private hospital within 
the state, and such insane person, if of capable 
mind to signify such preference, shall, in writing, 
declare his wish to be placed in such hospital in- 
stead of being in a state hospital (or in case such 
insane person is incapable of declaring such pref- 
erence, then the same may be declared by his 
guardian), and two respectable physicians who 
shall have examined such insane person, with 
the clerk of the court or justice of the peace who 
made the examination, shall deem it proper, then 
it may be lawful for the clerk or justice, together 
with said physicians, to recommend in writing 
that such insane person shall be placed in the 
hospital so chosen, as a patient thereof. (Rev., 
S. 2608; 1599.) c. taeda se eee.) 


§ 122-76. Justice of the peace to report to 
clerk.—It shall be the duty of the justice, when 
he shall act, to report the proceedings in such 
cases to the clerk of the superior court of the 
county in which such insane person may reside 
or be domiciled. (Rev., s. 4604; 1899, c. 1, s. 41; 
C. S. 6223.) 


§ 122-77. Clerk to report proceedings to judge. 
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—The clerk of the court shall lay the proceed- 
ings before the judge of the superior court of the 
district in which such insane person may reside 
or be domiciled, and if he approve them, he shall 
so declare in writing, and such proceedings, with 
the approval thereof, shall be recorded by the 
clerk. (Rev., s. 4605; 1899, c. 1, s. 42; C. S. 6224.) 


§ 122-78. Certified copy and approval of judge 
sufficient authority——A certified copy of such 
proceedings, with the approval of a judge, shali 
be sufficient warrant to authorize any friend of 
such insane person appointed by the judge to 
remove him to the hospital designated. (Rev., 
Ss. 26063 1899- wer 1645's) Ci noe 62257) 


§ 122-79. Examination and commitment to pri- 
vate hospital—When it is deemed advisable that 
any person, a citizen of the state of North Caro- 
lina, or a citizen of another state or country tem- 
porarily sojourning in North Carolina, should be 
detained in any private hospital within the state, 
two persons, one of whom must be a physician, 
not connected with any private hospital, shall 
make affidavit before a justice of the peace or a 
clerk of the superior court of this state that they 
have carefully examined the alleged insane per- 
son; that they believe him to be a fit subject for 
commitment to a hospital for the insane, and that 
his detention and treatment will be for his ad- 
vantage and benefit. This certificate shall be 
filed with and approved by the clerk of the su- 
perior court in the county in which the examina- 
tion is held, or in the county in which the private 
hospital is located, and a certified copy of this 
certificate and approval of the clerk:shall be de- 
posited with the superintendent of the private 
hospital as his authority for holding the insane 
person. The clerk of the court may, if he sees 
fit, issue warrants and have the alleged insane 
person before him in manner prescribed in arti- 
cle three of this chapter for the examination and 
admission to state hospitals, and he may, if he 
see fit, order any insane person brought before 
him to be taken to a private hospital within the 
state instead of one of the state hospitals, and 
his warrant shall be sufficient authority for hold- 
ing such insane person in such private hospital. 
Idiots, feeble-minded persons, and_ inebriates. 
may be committed to and held in private hospi- 
tals or homes in this state in the manner herein- 
before prescribed for insane persons: 
that a period of detention in a private hospital or 
home of not less than one month and not more 
than six months shall be prescribed for inebri- 
ates, at the discretion of the clerk of the superior 
court approving the commitment. (Rev., s. 
4607; 1903, c. 329, s. 2; C. S. 6226.) 


§ 122-80. Patients transferred from state hos- 
pital to private hospital—When it is deemed de- 
sirable that any inmate of any state hospital be 
transferred to any licensed private hospital with- 
in the state, the executive committee may so or- 
der, and a certified copy of the commitment on 
file at the state hospital and the order of the ex- 
ecutive committee shall be sufficient warrant for 
holding the insane person, idiot, or inebriate by 
the officers of the private hospital. (Rev., s. 
4608: 1903, ‘c: 329, 6. 3: CS. 62875) 


§ 122-81. Guardian of insane person to pay ex- 
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Provided, » 


§ 122-82 


penses out of estate.—It shall be the duty of any 
person having legal custody of the estate of an 
insane person, idiot, or inebriate legally held in 
a private hospital to supply funds for his support 
in the hospital during his stay therein and so 
long as there may be sufficient funds for that pur- 
pose over and beyond maintaining and support- 
ing those persons who may be legally dependent 
on the estate. (Rev., s. 4610; 1899, c. 1, s. 40; 
1509; -c. 329,05. 43 0G. °5:2.6228.) 


§ 122-82. Fees and charges for examinations.— 
The fees and charges for examination for admis- 
sion to private hospitals shall be the same as for 
examinations for admission to the state hospitals. 
(Rev., s. 4611; 1903, c. 329, s. 5; C. S. 6229.) 


Art. 6. Dangerous Insane. 


§ 122-83. Insane persons charged with crime 
to be committed to hospital—AIl persons who 
may hereafter commit crime while insane, and all 
persons who, being charged with crime, are ad- 
judged to be insane at the time of their arraign- 
ment, and for that reason cannot be put on trial 
for the crimes alleged against them, shall be sent 
by the court before whom they are or may be 
arraigned for trial, when it shall be ascertained 
by due course of law that such person is insane 
and cannot plead, to the state hospital at Raleigh, 
if the alleged criminal is white, or to the state 
hospital at Goldsboro if the alleged criminal is 
colored, and if the alleged criminal is an Indian 
from Robeson county, to the state hospital at 
Raleigh, as provided for insane Indians from 
Robeson county, and they shall be confined 
therein under the rules and regulations © pre- 
scribed by the board of directors under the au- 
thority of this article, and they shall be treated, 
cared for, and maintained in said hospital. As 
a means of such care and treatment, the said 
boards of directors may make rules and regula- 
tions under which the persons so committed to 
said institutions may be employed in labor upon 
the farms of said institutions under such supervi- 
sion as said boards of directors may direct: Pro- 
vided, that the superintendent and medical direc- 
tor of the hospital shall determine, in each case, 
that such employment is advantageous in the 
physical or mental treatment of the particular in- 
mate to be so employed. Their confinement in 
said hospital shall not be regarded as punishment 
for any offense. (Rev., s. 4617; 1899, c. 1, s. 63; 
1923, c. 165, ss. 2, 3; 1927, c. 228; C. S. 6236.) 


§ 122-84. Persons acquitted of certain crimes 
or incapable of being tried, on account of insan- 
ity, committed to hospital. When a person ac- 
cused of the crime of murder, attempt at mur- 
der, rape, assault with the intent to commit rape, 
highway robbery, train wrecking, arson, or other 
crime, shall have escaped indictment or shall 
have been acquitted upon trial upon the ground 
‘of-insanity, or shall be found by the court to be 
without sufficient mental capacity to undertake 
his defense or to receive sentence after convic- 
tion, the court before which such proceedings are 
had shall detain such person in custody until an 
inquisition shall be had in regard to his mental 
condition. The judge shall, at the term of court 
at which such person is acquitted, cause notice 
to be given in writing to such person and his at- 
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torney, and, if in his. good judgment it be neces- 
sary, to his nearest relative, naming the day upon 
which he shall proceed to make an inquisition in 
regard to the mental condition of such person. 
The judge shall cause such witness to be sum- 
moned and examined as he may deem proper or 
as the person so acquitted or his counsel may de- 
sire. At such inquisition the judge shall cause 
the testimony to be taken in writing and be pre- 
served, and a copy of which shall be sent: to 
the superintendent of the hospital designated in 
§ 122-83. If upon such inquisition the judge shall 
find that the mental condition or disease of such 
person is such as to render him dangerous either 
to himself or other persons, and that his confine- 
ment for care, treatment, and security demands 
it, he shall commit such person to the hospital 
designated in § 122-83, to be kept in custody 
therein for treatment and care as herein provided. 
Such person shall be kept therein, unless trans- 
ferred under the previous provisions of this chap- 
ter, until restored to his right mind, in which 
event it shall be the duty of the authorities hav- 
ing the care of such person to notify the sheriff 


‘of the county from which he came, who shall or- 


der that he appear before the judge of the supe- 
rior court of the district, to be dealt with accord- 
ing to law. The expense incident to such com- 
mitment and removal shall be paid by the county 
authorities from which such patient was sent. 
GRevsiss.4618"7)1899. ca diesi65751923.0e9 165, se 43 
CG. S. 6237.) 


Editor’s Note.—The amendment of 1923 so amended this 
section as to conform it to the change affected by amend- 
ment of the preceding section, by making a reference to the 
hospitals designated in that section. 

Constitutionality — Strict Construction. — This section is 
within the Legislature’s constitutional authority, but, being 
a restraint upon the liberty of the prisoner within the con- 
stitutional guarantee for his protection, should be strictly 
construed in his favor. State v. Craig, 176 N. C. 740, 97 S. 
FE. 400. 

High Degree Crimes Contemplated by Section.—This sec- 
tion specifies a high ‘degree of crime, such as murder, rape, 
and the like, indicating a class of criminals who may be 
dangerous to the public or individuals, if left at ward, and 
by the addition thereto of the words, “for other crimes,” 
did not include the offense of resisting an officer when ar- 
rested, especially, the resistance was only by words, in the 
nature of a threat that the officer could not take him alive. 
State v. Craig, 176 N. C. 740, 97 S. E. 400. 

Section Penal in Character.—This section is penal in its 
character. State v. Craig, 176 N. C. 740, 97 S. E. 400. 

Release on Habeas Corpus.—A person illegally detained in 
a hospital for the dangerous insane cannot be released on 
habeas corpus if he is insane at the time of the return of the 
writ. In re Boyett, 136 N..C. 415, 48 S. E. 789. 

Court May Bring Prisoner Back from Asylum to Examine 
Him.—See State v. Pritchett, 106 N. C. 667, 11 S. E. 357. 

Finding by the court implies a discretion on the part of 
the trial judge. State v.. Godwin, 216 N. C. 49, 3 S. E. 
(2d) 347. 

Knowledge of Section by Jury in Murder Prosecution.— 
A defendant charged with a capital felony, whose defense 
is the lack of the capacity to commit the crime of murder 
in the first degree, is not entitled to have the jury know 
the provisions of this section and § 122-86. State v. Bracy, 
a5 aN. (Ge 248) 1.5. EF. (2d), 891. 


§ 122-85. Convicts becoming insane committed 
to hospital—All convicts becoming insane after 
commitment to the state prison, and the fact being 
certified as now required by law in the case of 
other insane persons, shall be admitted to the 
hospital designated in § 122-83. In case of the 
expiration of the sentence of any convict, in- 
sane person, while such person is confined to the 
said hospital, such person shall be kept until re- 
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stored to his right mind or such time as he may 
be considered harmless and incurable. (Rev., s. 
4619; D809, .cc, (1p 821667 B10 S3.ccre Go ans. ibe eee 
6238.) 


Editor’s Note—By the amendment of 1923 insane can- 
victs are to be committed to the hospitals designated ir 
section 122-83. 


§ 122-86. Persons acquitted of crime on ac- 
count of insanity; how discharged from hospital. 
—No person acquitted of a capital felony on the 
ground of insanity, and committed to the hospital 
designated in § 122-83 shall be discharged there- 
from unless an act authorizing his discharge be 
passed by the general assembly. No person ac- 
quitted of a crime of a less degree than a capital 
felony and committed to the hospital designated 
in § 122-83 shall be discharged therefrom ex- 
cept upon an order from the governor. No per- 
son convicted of a crime, and upon whom judg- 
ment was suspended by the judge on account of 
insanity, shall be discharged from said hospital 
except upon the order of the judge of the district 
or of the judge holding the courts of the district 
in which he was tried: Provided, that nothing in 
this section shall be construed to prevent such 
person so confined in the hospitals desiznated in 
§ 122-83 from applying to any judge having 
jurisdiction for a writ of habeas corpus. No judge 
issuing a writ of habeas corpus upon the appli- 
cation of such person shall order his discharge 
until the superintendents of the several state hos- 
pitals shall certify that they have examined such 
person and find him to be sane, and that his de- 
tention is no longer necessary for his own safety 
or the safety of the public. (Rev., s. 4620; 1899, 
G: 1,.8.67391923,0c!-165is) 625C. S. 6239.) 

Cited in State v. Bracy, 215 N. C. 248, 1 S. E. (2d) 891. 


§ 122-87. Proceedings in case of recovery of 
patient charged with crime.—Whenever a person 
confined in any hospital for the insane, and 
against whom an indictment for crime is pending, 
has recovered or been restored to normal health 
and sanity, the superintendent of such hospital 
shall notify the clerk of the court of the county 
from which said person was sent, and the clerk 
will place the case against said person upon the 
docket of the superior or criminal court of ‘his 
county for trial, and the person shall not be dis- 
charged without an order from said court. In all 
cases where such person confined in said hospital 
shall have recovered his mind, the clerk of the 
court of the county from which he was com- 
mitted shall fix the amount of bail required for 


Chapter 123. 
Art. 1. The Court. 


Sec. 
123-1. Senate is court of impeachment; quorum. 
123-2.. Chief justice presides in impeachment of 
governor. 
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his appearance at the next term of the superior 
or criminal court of the county for trial, except 
in cases where the offense charged is a capital 
felony, and in this case only the judge of the supe- 
rior court residing within or holding the courts of 
said district shall have the power to fix bail. If the 
person confined in the hospital, and reported sane 
as aforesaid, shall give the bond fixed by the 
clerk or judge as above provided for, he shall be 
discharged by the superintendent, and if he does 
not give the bond, he shall be transferred to the 
jail of the county from which he was committed. 
The superintendent will notify the sheriff of said 
county, and the sheriff will remove the person to 
the jail of his county. The sheriff will pay the ex- 
penses of such removal, and the county of the 
person’s settlement will repay the sheriff for his 
expenses and services. (Rev., s. 4621; 1899, c. 1, 
Ss) 64211998, cH1G5, soy te, OP 6240:) 


§ 122-88. Ex-convicts with homicidal mania 
committed to hospital—Whenever any _ person 
who has been confined in the state prison under 
sentence for the felonious killing of another per- 
son, and who has been discharged therefrom at 
the expiration of his term of sentence, or as the 
result of executive clemency, shall thereafter so 
act as to justify the belief that he is possessed of 
a homicidal mania, and shall be duly adjudged in- 
sane, in accordance with the provisions of article 
three of this chapter, the clerk of the superior 
court or other officer having jurisdiction of the 
proceedings in which such person shall be ad- 
judged insane may, in his discretion, commit 
such person to the state hospital designated in 
§ 122-83, as authorized and provided in this chap- 
ter. © (1974, c. 5169.5, dt 1928-80 165,05es Cm 
6241.) 


§ 122-89. Hospital authorities to receive and 
treat such patients.—It shall be the duty of the 
duly -constituted authorities of the state hospitals 
designated in this act for the insane to receive all 
stich insane persons as shall be committed to said 
institutions in accordance with the provisions of 
this law, and to treat and care properly for the 
same until discharged in accordance with the 
provisions of the law. (1911, c. 169, s. 2; 1923, 
Gol 65, Sa00 aces es) 


§ 122-90. Inferior courts without jurisdiction 
to commit.—No court inferior to the superior 
court of this state shall have authority to send or 
commit any insane person to any state hospital 
for the criminal insane, as provided in this. arti- 


cle. (1939, c. 66.) 
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Art. 1. The Court. 
§ 123-1. Senate is court of impeachment; quo- 
rum.—The court for the trial of impeachments 
Shall be the senate. A majority of the members 
shall be necessary to constitute a quorum. (Rev., 
s. 4623; Const., Art. IV, s. 3; Code, ss. 2923, 2924; 
1868-9) c'168, 6.0157 C. SS. 6244:) 


_ § 123-2. Chief justice presides in impeachment 
of governor.—When the governor of the state, 
or lieutenant-governor, upon whom the powers 
and duties of the office of governor have de- 
volved, is impeached, the chief justice of the su- 
preme court shall preside; and in a case requiring 
the chief justice to preside, notice shall be given 
him, by order of the senate, of the time and place 
fixed for the consideration of the articles of im- 
peachment, with a request to attend; and the 
chief justice shall preside over the senate during 
the consideration of said articles upon the trial 
of the person impeached. But the chief justice 
shall not vote on any question during the trial, 
and shall pronounce decision only as the organ 
of the senate with its assent.: (Rev., s. 4624; 
Wonst Ati. «LV, 6.42 Cadé,is. 2927°/°1868-9)) c. 
168.289°61— ClS 27-6245.) 

§ 123-3. Power of the senate as a court.—The 
senate, as a court, shall have power to compel 
the attendance of parties .and witnesses, to en- 
force obedience to its orders, mandates, writs, 


precepts, and judgments, to preserve order, to 
punish, in a summary way, contempts of its 
authority, orders, mandates, writs, precepts, or 


judgments, to adjourn from time to time, and to 
make all lawful rules and regulations which it 
may deem essential or conducive to the ends of 
justice. (Rev., s. 4626; Code, s. 2926; 1868-9, c. 
Pag weld CSS. 6246.) 


§ 123-4. Power of presiding officer——The pre- 
siding officer of the senate shall have power— 

1, To direct all necessary preparations in the 
senate chamber. 

2. To make and issue by himself or by the clerk 
of the senate all orders, mandates, writs, and 
precepts authorized by law or by the senate. 

3. To direct all the forms of procedure during 
the trial not otherwise specially provided for. 

4, To decide in the first instance, without a divi- 
sion, all questions of evidence and _ incidental 
questions; but the same shall, on demand of one- 
fifth of the members present, be decided by yeas 
and nays. (Rev., s. 4627; Code, s, 2927; 1868-9, 
ce. 168, s. 5; C. S. 6247.) 


§ 123-5. Causes for impeachment.—Every offi- 
cer in this state shall be liable to impeachment 
for— 

1, Corruption or other misconduct in his offi- 
cial capacity. 

2. Habitual drunkenness. , 

3. Intoxication while engaged in the exercise 
of his office. 

4. Drunkenness in any public place. 

5. Meutal and physical incompetence to dis- 
charge the duties of his office. 

6. Any criminal “matter, the conviction whereof 
would tend to bring his office into public con- 
tempt. (Rev., s. 4628; Code, s. 2937; 1868-9, c. 
168s) °16: C. S, 6248.) 

A judge of probate is not subject to impeachment under 
this section. People v. Heaton, 77 N. C. 18. 
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Art. 2. Procedure in Impeachment. 


§ 123-6. Articles of impeachment preferred.— 
All impeachments must be delivered by the house 
of representatives to the presiding officer of the 
senate, who shall thereupon cause proclamation 
to be made in the following words: 

“All persons are commanded to keep silence, 
on pain of imprisonment, while the house of rep- 
resentatives is exhibiting to the senate of North 
Carolina articles of impeachment against........ i 

After which the articles shall be exhibited, and 
then the presiding officer of the senate shall in- 
form the house of representatives that the senate 
will take proper order on the subject of impeach- 
ment, of which due notice shall be given to the 
house of representatives. (Rev., s. 4630; Code, 
Ss. 2925; 1868-9, c. 168, ss. 2, 3; C. S. 6249.) 


§ 123-7. When president of senate impeached, 
another officer chosen.—If the president of the 
senate be impeached, notice thereof shall imme- 
diately be given to the senate by the house of 
representatives, in order that another president 
may be chosen. (Rev., s. 4631; Code, s. 2935; 
1868-9, c. 168, s. 14; C. S. 6250.) 


§ 123-8. Notice given to the accused.—~ The 
senate, upon the presentation of articles of im- 
peachment and its organization as a court, shall 
forthwith cause the person impeached to appear 
and answer the articles exhibited, either in per- 
son or by attorney. He shall be entitled to a 
copy of the impeachment and have a reasonable 
time to answer the same. (Rev., s. 4632; Code, 
See 2 928 m1 S6C_-OM Cm OS Sets Ges s6e5 1.) 


§ 123-9. Accused entitled to counsel.—The per- 
son accused is entitled on the trial of impeach- 
ment to the aid of counsel. (Rev., s. 4629; Code, 
s. 2929; 1868-9, c. 168, s. 8; C. S. 6252.) 


§ 123-10. Time of hearing fixed.—When issue 
is joined in the trial of an impeachment the court 
shall fix a time and place for the trial thereof. 
(Rev., s. 4633; Code, s. 2930; 1868-9, c. 168, s. 9; 
Gumcra 2058) 


§ 123-11. Oath administered to members.—At 
the time and place appointed, and before the 
commencement of the trial, the presiding officer 
of the senate shall administer to each member of 
the court then present, and to other members as 
they appear,.an oath or affirmation truly and im- 
partially to try and determine the charge in ques- 
tion, under the constitution and laws, according 
to the evidence. No member of the court shall 
sit or give his vote upon the trial until he shall 


have taken such oath or affirmation. (Rev., s. 
£6252" Code, a60 29313 .1868-9" c2)168;.8/610* (Ci ss: 
6254.) 
Art. 3. Effect of Impeachment. 
§ 123-12. Accused suspended during trial. — 


Every officer impeached shall be suspended from 
the exercise of his office until his acquittal. 
(Rev., s. 4634; Code, s. 2934; 1868-9, c. 168, s. 13; 
C. S. 6255.) 


§ 123-18. Manner of conviction; judgment; in- 
dictment.—No person shall be convicted on an 
impeachment without the concurrence of two- 
thirds of the senators present. Upon a conviction 
of the person impeached, judgment may be given 
that he be removed from office, or that he be dis- 
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qualified to hold any office of honor, trust, or 
profit under this state, or both. Every person 
convicted on impeachment shall, nevertheless, be 
liable to indictment and punishment according to 


Chapter 124. 


Sec. 

124-1. Governor and council to control 
improvements. 

124-2. State deemed shareholder 
accepting appropriation. 

124-3. Report of railroad, canal, etc.; contents. 


internal 


in corporation 


§ 124-1. Governor and council to control in- 
ternal improvements.—The Governor and Coun- 
cil of State shall have charge of all the State’s in- 
terest in all railroads, canals and other works of 
internal improvements. (1925, c. 157,.s. 1.) 


§ 124-2. State deemed shareholder in corpora- 
tion accepting appropriation—When an appro- 
priation is made by the State to any work of 
internal improvement conducted by a corpora- 
tion, the State shall be considered, unless other- 
wise directed, a stockholder in such corporation, 
and shall have as many shares as may _ corre- 
spond with the amount of money appropriated; 
and the acceptance of such money shall be 
deemed to be a consent of the corporation to the 
terms herein expressed. (1925, c. 157, s. 2.) 


§ 124-8. Report of railroad, canal, etc.; con- 
tents——The president or other chief officer of 
every railroad, canal, or other public work of in- 
ternal improvement in which the State owns an 
interest, shall, when required to do so by the 
Governor, make or cause to be made to the Gov- 
ernor and Council of State a written report of its 
affairs. ‘This report shall show: 

1. Number of shares owned by the State. 

2. Number of shares owned otherwise. 

3. Face value of such shares. 

4, Market value of each of such shares. 

5. Amount of bonded debt, and for what pur- 
pose contracted. 

6. Amount of other debt, and how incurred. 

7. If interest on bonded debt has. been punctu- 
ally paid as agreed; if not, how much in arrears. 

8. Amount of gross receipts for past year, and 
from what sources derived. 

9. An itemized account of 
past year. 

10. Any lease or sale of said property, or any 
part thereof, to whom made, for what considera- 
tion, and for what length of time. 

11. Suits at law pending against his company 
concerning its bonded debt, or in which title to 
ail or any part of such road or canal is concerned. 

12. Any sales of stock owned by the State, by 
whose order made, and disposition of the pro- 
ceeds. 

Any person failing to report as required by 
this section shall be guilty of a misdemeanor 
and be fined or imprisoned at the discretion of 
the court. (1925, c. 157, s. 3.) 


§ 124-4. Report 


expenditures for 


to general assembly; con- 
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§ 124-6 


law. (Rev., s. 4635; Code, ss. 2932, 2933, 2936; 
1868-9, c. 168, ss. 11, 12, 15; see Const... Art. LY, 
SScm owed mG Ooae Oo Oe) 


Internal Improvements. 


Sec. 

124-4. Report to general assembly; contents, 

124-5. Approval of encumbrance on state’s 
terest in corporations. 

124-6. Appointment of proxies, etc. 

124-7. Power of investigation of corporations, 


in- 


tents.—The Governor and Council of State shall 
biennially report to the General Assembly: 

1. The condition of all railroads, canals, or 
other works of internal improvement in which 
the State has an interest, and they shall at the 
same time suggest such improvement, enlarge- 
ment, or extension of such work as they shall 
deem proper, and such new works of similar na- 
ture as shall seem to them to be demanded by 
the growth of trade or the general prosperity of 
the State. 

2. The amount, condition, and character of 
the State’s interest in other railroads, roads, 
canals, or other works of internal improvement 
in which the State has taken stock, to which she 
has loaned money, or whose bonds she holds as 
security. 

3. The condition of such roads or other cor- 
porate bodies, in detail, as are referred to in the 
previous section, giving their entire financial 
condition, the amount and market value of the 
stock, receipts and disbursements for the previ- 
ous year or since the last report; the amount of 
real and personal property of such corporations, 
its estimated value, and such suggestions with 
regard to the State’s interest in the same as may 
to them seem warranted by the status of the 
roads or corporations. 

4, The names of all persons failing or refusing 
to report-as is required by law. (1925, c. 157, 
ed) 


§ 124-5. Approval of encumbrance on state’s 
interest in corporations.— No corporation or 
company in which the State has or owns any 
stock or any interest shall sell, lease, mortgage, 
or otherwise encumber its franchise, ‘right of 
way, or other property, except by and with the 
approval and consent of the Governor and Coun- 
cul ‘ok State, (1925, 7c. 1574.5. 5.) 


Cross Reference.—As to conveyances of property held by 
state institutions, agencies, etc., see §$ 143-147 to 143-150, 


§ 124-6. Appointment of proxies, etc. — The 
Governor shall appoint on behalf of the State all 
such officers or agents as, by any act, incorpo- 
rating a company for the purpose of internal im- 
provement, are allowed to represent the stock or 
other interests which the State may have in such 
company; and such person or persons shall cast 
the vote to which the State may be entitled in 
all the meetings of the stockholders of such com- 
pany under the direction of said Governor; and 
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the said Governor may, if in his opinion the pub- 
lic interest so requires, remove or suspend such 
persons, officers, agents, proxies, or directors in 
his discretion. (1925, c. 157, s. 6.) 


§ 124-7. Power of investigation of corpora- 
tions.—The Governor and Council of State shall 
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have the power to investigate the affairs of any 
corporation or association described in § 124-3 and 
may require the Attorney-General or the Utilities 
Commission to assist in making such investiga- 
tion under the rules and regulations prescribed in 
chapter sixty-two. (1925, c. 157, s. 7;'1933, c. 134, 
SHS LOAds CaO. Saal.) 


Chapter 125. Libraries. 


cae Art. 1. State Library. 

125-1. Location. 

125-2. Trustees; duties and powers. 

125-3. Librarian’s seal; certified copies of docu- 
ments as evidence. 

125-4. Governor to designate documents to be 
preserved; books bound and labeled. 

125-5. Penalty for injury to books. 

125-6. Committee to purchase books. 

125-7. Librarian; election and bond. 

125-8. Assistant librarian. 

125-9. Librarian to receipt for laws of other 
states. 

125-10. Separate reading-room for colored peo- 
ple. 

125-11..Open hours for library. 

125-12. Members of state boards and commis- 
sions to use books. 
Art. 2. Document Library. 

125-13. Location. 


Art. 1. State Library. 

§ 125-1. Location.— The state library shall oc- 
cupy the rooms set apart for it in the state ad- 
ministration building. (Rev., s. 5068; 1885, c. 
Boieicepies 1013.0 C7 992752 8-.C..S), 657382) 


§ 125-2. Trustees; duties and powers. — The 
governor, superintendent of public instruction, 
and secretary of state, and their respective suc- 


cessors in office, are appointed trustees of the 
state and document libraries. The board of 
trustees shall make rules and regulations by 
which the librarian shall be governed for the 


protection and preservation of the books and li- 
brary; and may make such distribution of the 
books, reports, and publications belonging to 
the state as in the judgment of the board is ad- 


visable and proper. (Rev., s. 5069; Code, s. 
eei2-51871-2, C. 169, s.. 3; 1903, cc. 104% 183; CS. 
6574.) 


§ 125-3. Librarian’s seal; certified copies of 
documents as evidence.—It shall be the duty of 
the secretary of state to furnish the state libra- 
rian with a seal of office. The state librarian is 
authorized to certify to the authenticity and 
genuineness of any document, paper, or extract 
from any document, paper, or book or other 
writing which may be on file in his office. 
When the certificate is made under his hand and 
attested by his official seal, it shall be received 
as prima facie evidence of the correctness of the 
matters therein contained, and as such shall re- 
ceive full faith and credit. (Rev., s. 5070; 1905, 
abate, ot: 6575.) 


Sec. 

125-14. Librarian. 

125-15. Assistant librarian. 

125-16. Librarian to procure books. 
125-17. Library open, when. 


Art. 3. Library Commission. 


125-18. Commission established; members ap- 
pointed. 

125-19. Election of officers. 

125-20. Duties of commission; secretary em- 
ployed. 


125-21., Public libraries to report to commission. 
125-22. Commission to report to governor. 
125-28. Expenses of commission paid. 

125-24. Offices provided. 

125-25. Commission authorized to accept and 


administer funds from federal govern- 
ment and other agencies. 

125-26. State policy as to public library service; 
annual appropriation therefor; library 
service; administration of fund. 


§ 125-4. Governor to designate documents to 
be preserved; books bound and _ labeled.—The 
governor shall designate such portions of the 
documents, journals, and acts of congress of the 
United States as he may deem proper to be pre- 
served in the library; may designate which of 
them are to to be bound, of such pamphlets, 
acts, and journals of the general assembly, and 
works of periodical literature, laws of other 
states, and documents of the general assembly 
that may be added to the library; and the libra- 
rian shall have them bound. And all the books 
belonging to the library, or which may be added 
thereto, shall be labeled in gilt letters with the 
words “State Library.” © CRev.,'s:5074; Gode,-s. 
3614 > 9Ro8 GanGund,nsus4 sl S84 On GertGanS.06- 1942, Ne; 
68, s. 3; C. S. 6579.) 


§ 125-5. Penalty for injury to books.—Any 
person who shall damage, deface, or mutilate 
any book which he may be allowed to withdraw 
from the library, or who shall return any book 
so damaged, defaced, or mutilated while in his 
possession, shall forfeit and pay the full amount 
of the damage, which amount shall be deter- 
mined by the librarian, but in no case to exceed 
double the value of the book; and the penalties 
and forfeitures accruing under this section shall 
be sued for and recovefed by the librarian in the 
name of the state, before any justice of the 
peace, and shall be added to the, fund for the in- 
crease of the library. (Rev., s. 5075; Code, s. 
S625: Fir'C. C., Oey Sie es Ob Peo oy 
6580.) 
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§ 125-6. Committee to purchase books.—The. 


state librarian, superintendent of public instruc- 
tion, together with three other persons to be 
selected by the trustees, shall constitute a com- 
mittee to purchase books for the state library, 
and they are to serve without compensation in 
the matter of selecting and buying books. 
(Reve s:-50763- 1901, e503, 5,37 Coco 6581.) 


§ 125-7. Librarian; election and bond.—A _li- 
brarian shall be elected quadrennially -by the 
trustees of the state library, and shall give bond 


with security in such sum as the trustees may’ 


determine, payable to the state of North Caro- 
lina, conditioned for the safe-keeping of the 
books and the faithful discharge of his duties, 
and he shall hold his place till his successor shall 
be appointed and qualified. (Rev., s. 5077; Code 
S.° 3604; 91870-lee.) 10,08. ple lS83) scl 216 shels i895 
6p B5DEy TO08S AAT S7. Ce Sa 6582") 


§ 125-8. Assistant librarian.—The state libra- 
rian is authorized to employ an assistant in his 
offee: NC Reys ses 5OTssr dO or nune ere ce Cas, 
6583.) 


§ 125-9. Librarian to receipt for laws of other 
states.—The state librarian is directed to keep a 
record of the published laws, reports, docu- 
ments, etc., received from other states and terri- 
tories by exchange for like documents from this 
state; to receipt for the same and to distribute 
them to the different departments to which they 
belong immediately on receipt. All states. and 
territories exchanging such documents with this 
state are requested to forward all documents 
direct to the state librarian. (Rev., s. 5079; 
2889, ¢.+535; C. $6584.) 


§ 125-10. Separate reading-room for colored 
jpeople—The state librarian is directed to fit up 
and maintain a separate place for the use of the 
colored people who may come to the library for 
the purpose of reading books or _ periodicals. 
{Rev., s: 5080371901, ‘c> 503, 5. 2: C. *S. 6585.) 


§ 125-11. Open hours for library.—The library 
‘shall be kept open during the day for such time 
as the trustees may prescribe; and from seven 
to nine o’clock each evening, if the necessary 
expense of keeping the same open be voluntarily 
paid by the citizens of the city of Raleigh. (Rev., 
s. 5082; Code, s. 3605; 1870-1, c. 70, s. 2; 1881, 
c. 352;, 1889, pub. res., p. 530; C. S. 6585.) 


§ 125-12. Members of state boards and com- 
missions to use books.—Any member of a State 
board or commission residing in Raleigh shall be 
allowed the privilege of borrowing from the State 
Library, material, books or other publications, 
except reference books, and enjoy the same priv- 
ileges in respect thereto as is allowed State of- 
ficials. (1925, c. 115.) 


; Art. 2. Document Library. 

§ 125-18. Location. — The document library 
shall occupy rooms in the state library. (Rey., 
Sub O87: US87 isc? 258,46. We CAS Gb9e") 

§ 125-14. Librarian.—The librarian of the state 
library shall be the custodian of the document li- 
brary... CRev,, 8. 60983) 1887,c.. B58) 16. Buc. (S; 
6593.) 


§ 125-15. Assistant librarian—The librarian is 
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authorized to employ an assistant in the docu- 
ment library during the sessions of the general 
assembly at a cost not exceeding one dollar per 
day. (Rev., s. 5089; 1891, pub. res., p. 652; C. S. 
6594.) 


§ 125-16. Librarian to procure books.—It shall 
be the duty of the librarian to procure two cop- 
ies each of the laws and journals of the general 
assembly, which shall be furnished to him by the 
secretary of the state, and to arrange them on 
shelves in chronological order fort the use of the 
two houses of the general assembly respectively. 
(Rev... 73. 50905. 1287 ¢.4968 Ws. 7 O. 2 Cie 650n5) 


§ 125-17. Library open, when.—The librarian 
shall keep the document library open during the 
sessions of the general assembly, in order that 
members may have access to records, and for 
use of committees of either house. At all other 
times the doors shall be kept securely locked, 
but the librarian shall, upon application, admit 
persons who wish to examine any of the books 
and records therein. (Rev., s. 5091; 1891, pub. 
res. p. 652; °C. §. °6596.) 


Art. 3. Library Commission. 


§ 125-18. Commission established; members ap- 
pointed. There is hereby created a library com- 
mission to be known as the Library Commission 
of North Carolina, which shall consist of the 
superintendent of public instruction, the state li- 
brarian, two other persons who shall be ap- 
pointed by the North Carolina library associa- 
tion, and one other person who shall be ap- 
pointed by the governor, all of whom shall serve 
without compensation. After the ninth day of 
March, one thousand nine hundred and nine, the 
governor shall appoint at once one person to 
serve one year and the North Carolina library 
association one person to serve two years and 
one person to serve three years; and as these 
terms expire, annually thereafter one person 


‘shall be appointed for three years by the gov- 


ernor and by the North Carolina library asso- 
ciation, according to the vacancy to be filled. 
The library commission may accept resignations 
and fill vacancies for unexpired terms. The 
term of office of the members of the commission 
shall begin April first. (1909, c. 873, s. 1; C.:S. 
6597.) 


§ 125-19. Election of officers—The commis- 
sion shall annually elect its own officers, who 
shall perform all the duties usually pertaining 
to. such offices. (1909, ¢.\ 873), 5. :2;5CS 2659s) 


§ 125-20. Duties of commission; secretary em- 
ployed._The commission shall give assistance, 
advice, and counsel to all libraries in the state, 
to all communities which may propose to estab- 
lish libraries, and to all persons interested, as to 
the best means of establishing and administer- 
ing such libraries, as to the selection of books, 


cataloguing, maintenance, and other details of 
library management as may be practicable. The 
commission may aid in organizing new libra- 


ries or in improving those already organized, 
and may establish and maintain traveling or 
other libraries, as may be practicable. The com- 
mission shall employ a secretary, not a member 
of the commission, who shall be a person trained 
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in modern library methods, and who shall re- 
ceive such compensation as the commission may 
decide, and who shall perform the usual duties 
of a secretary and such other duties as may be 
assigned by the commission, and who shall serve 


at the will of the commission. (1909, c. 873, s. 3; 
Co. S. 6599.) 


§ 125-21. Public libraries to report to commis- 
sion.—Every public library in the state~ shall 
make an annual report to the commission, in 
such form as may be prescribed by the commis- 
sion. The term “public library”: shall, for the 
purpose of this article, include free public libra- 
ries, subscription libraries, school, college, and 
university libraries, young men’s christian asso- 
ciation, legal association, medical association, 
supreme court, and state libraries. (1909, c. 873, 
$0°439C: £S:966003) 


§ 125-22. Commission to report to governor.— 
The commission shall make a biennial report to 
the governor, covering its work up to. January 
first preceding each session of the general as- 
sembly. Five hundred copies of this repor: shai! 
be published as other state official reports are 
published, EC1I909% ca S73,Ns:55 CaSh7 660?) 


§ 125-23. Expenses of commission paid.—No 
member of the commission shall ever receive 
any compensation for service as a member, but 
the actual traveling expenses of members in at- 
tendance at meetings of the commission or in 
visiting or establishing libraries and other in- 
cidental and necessary expenses connected with 
the work of the commission may be paid. (1909, 
Peo sl9b) 'C25,11 6602.) 


§ 125-24. Offices provided.—The board of pub- 
lic buildings and grounds may. allow suitable 
offices and equipment in the capitol, the state li- 


brary, or other state buildings, for the use of 
the library commission. (1909, c. 873, s. 8; C. S. 
6604.), 


§ 125-25. Commission authorized to accept 
and administer funds from federal government 
and other agencies.——The North Carolina library 
commission is hereby authorized and empowered 
to receive, accept and administer any money or 
moneys appropriated or granted to it, separate 
and apart from the general lbrary commission 
fund, for providing and equalizing public library 
service in North Carolina: 

(1) By federal government, and 

(2) By any other agencies, private and/or oth- 
erwise. : 

The fund herein provided for shall be adminis- 
tered by the governing board of the library com- 
mission of North Carolina, which body shall 
frame by-laws, rules and regulations for the al- 
location and administration of this fund. 

This fund shall be used to increase, improve, 
stimulate and equalize library service to the peo- 
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ple of the whole state, and shall be used for no 
other purpose whatsoever except as hereinafter 
provided, and shall be allocated among the coun- 
ties of the state, taking into consideration local 
rieeds, area and population to be served, local in- 
terest as evidenced by local appropriations, and 
such other factors as may affect the state program 
of library service. 

Any gift or grant from the federal government 
or other sources shall become a part of said fund, 
to be used as part of the state fund, or may be in- 
vested in such securities in which the state sink- 
ing fund may be invested as in the discretion of 
the governing board of the library commission of 
North Carolina may be deemed advisable, the in- 
come to be used for the promotion of libraries as 
aforesaid. (1937, c. 206.) 


§ 125-26. State policy as to public library serv- 
ice; annual appropriation therefor; library serv- 
ice; administration of fund.—i. It is hereby de- 
clared the policy of the state to promote the estab- 
lishment and development of public library service 
throughout all sections of the state. 

2. For promoting, aiding and equalizing public 
library service in North Carolina the sum of one 
hundred thousand ($100,000.00) dollars, annually, 
shall be and is hereby appropriated out of the 
monies within the state treasury, not otherwise 
appropriated, which fund shall be known as the 
public library service fund. : 

3. The fund herein provided shall be adminis- 
tered by the governing board of the North Caro- 
lina library commission, which body shall frame 
by-laws, rules and regulations for the allocation 
and administration of said fund. ‘The fund shall 
be used to improve, stimulate, increase and equal- 
ize public library service to the people of the 
whole state, and shall be used for no other pur- 
pose, except as herein provided, and shall be allo- 
cated among the counties of the state taking into 
consideration local needs, area and population to 


‘be served, local interest and such other factors as 


may affect the state program of public library 
service. 

4. For the necessary expenses of administration, 
allocation and supervision a sum not to exceed five 
per cent (5%) of the annual appropriation may an- 
nually be used by the North Carolina library com- 
mission. 

5. The fund appropriated under this section 
shall. be separate and apart from the appropria- 
tion to the general library commission fund, 
which fund shall not be affected by this section 
or appropriation hereunder. 

6. The powers herein granted shall be in addi- 
tion to and not in subrogation of, or repeal of, any 
power or authority now or heretofore granted to 
the North Carolina library commission. (1942, 
ren OB), 
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Chapter 126. Merit Systeni Council. 


§ 126-1 

Sec. 

126-1. Appointment of members of merit system 
council; qualifications; terms; compen- 
sation. 

126-2. Appointment of supervisor of merit exami- 
nations; rules and regulations; examina- 
tions. 

126-3. Organization of council; meetings; repre- 
sentation of state agencies; duties and 
pay of supervisor. 

126-4. Competitive examinations for all positions; 
moral character of applicants. 

26-5. Present employees previously examined. 

126-6. Persons previously examined and on eligi- 


ble list. 
26-7. Notice of time and place of examinations. 
26 Register of applicants passing examina- 
tions; method of making appointments. 


§ 126-1. Appointment of members of merit sys- 
tem council; qualifications; terms; compensa- 
tion— The governor of North Carolina is hereby 
authorized to appoint @ merit system council, 
which shall be composed of five members, all of 
whom shall be public spirited citizens of this 
state of recognized standing in‘the improvement 
of public administration and in the impartial se- 
lection of efficient government personnel for the 
unemployment compensation commission, the state 
board of health, the state board of charities and 
public welfare, and the state commission for the 
blind. No council member hall have held political 
office or have been an officer in a political organi- 
zation during the year preceding his appointment, 
nor shall. he hold such office during his term. No 
member of the council shall have been an em- 
ployee of any of the agencies within one vear 
prior to his appointment. One member appointed 
hereunder shall serve for a term of two years, 
two members shall serve for a term of four years, 
and two members shall serve for a term of six 
years from the date of their appointments, and 
their successors shall be appointed by the gover- 
nor and shall serve for a term of six years and 
until their successors are appointed and qualified. 
In case of a vacancy in any of the above terms, 
the person appointed to fill such vacancy shall be 
appointed only for the unexpired term. The 
members of the merit system council shall be paid 
seven dollars ($7.00) per diem and actual travei 
expense for each day when they are in attendance 
on a meeting of the council but shall receive no 
OthernsalaryaesGlI4ds ice Sims aeaio) 


§ 126-2. Appointment of supervisor of merit 
examinations; rules and regulations; examinations. 
—The merit system council appointed under the 
provisions of this chapter is authorized to appoint 
a supervisor of merit examinations, who shall, in 
po instance, be a member of the council, and who 
shall, after his appointment, in codperation with 
the council, the director of the budget of the state 
of North Carolina, the state agencies affected by 
this chapter, and.the Federal Social Security Board 
or other federal agency cnarged with the adminis- 
tration of the Federal Social Security Laws, pre- 
pare rules and regulations, job specifications, and 
prepare and give examinations for and to all em- 


Sec. 

126-9. Admission to examinations without regard 
to minimum qualifications; probationary 
employee. 

126-10. Original appointments for probationary 
period; when permanent appointment be- 
gins; statement from employee’s super- 
visor; recommendations by personnel of- 
ficer; notice to employee. 

126-11. Filling vacancies; promotions. 

126-12. Dismissal or suspension of employees; sep- 
arations. 

126-13. Appeal from dismissal, suspension, or de- 
motion. 

126-14. Authority of merit system council. 

126-15. Application of chapter. 

126-16. Effect on certain existing laws. 

126-17. Purpose of chapter clarified. 


ployees and applicants for employment and/or 
promotions of the agencies or departments af- 
fected by this chapter. Such rules and regulations 
shall be printed and made available for public 
inspection and for the use of employees and appli- 
cants for employment in said agencies or depart- 
ments. (1941, ¢. 378, s. 2.) 


§ 126-3. Organization of council; meetings; 
representation of state agencies; duties and pay of 
supervisor.—The said council shall meet as soon 
as practicable and organize by electing one of its 
members as chairman and one who shall act as 
secretary. The secretary shall keep the minutes 
of the proceedings of the said council and shall 
be guardian of all papers pertaining to the busi- 
ness of said council. Meetings of the council 
shall be held as often as necessary and practicable 
upon the call of the chairman. ‘The state agencies 
shall have the right to be represented at all meet- 
ings of the council but such representation shall 
be without voting power. The supervisor of mer- 
it examinations, above provided for, shall keep a 
record of all examinations held, and shall per- 
form such other duties as the council shal! pre- 
scribe, for which he shali be paid compensation 
to be fixed by the director of the budget. (1941, 
c. 378, s. 3.) 


§ 126-4. Competitive examinations for all posi- 
tions; moral character of applicants.——All ap- 
plicants for positions in the agencies or depart- 
ments affected by this chapter shall be subjected 
to an examination’ by the merit system council 
which shall be competitive and free to all persons 
meeting requirements prescribed by said council, 
subject to reasonable and proper limitations as to 
age, health, and moral character, which said ex- 
aminations shall be practical in their character 
and shall relate to those matters tending fairly to 
test the capacity and qualifications of the appli- 
cants to discharge proficiently the duties of the 
position to which they seek appointment, and 
shall include examinations as to physical and 
mental qualffications as well as general fitness; 
but no such applicant shall be examined concern- 
ing his or her political or religious opinions or 
affiliations. ‘The said council shall establish such 
necessary and proper regulations as it sees fit 
relating to the moral worth and character of all 
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applicants for positions in the agencies and de- 
partments affected by this chapter, to the end that 
all persons certified by said council as eligible for 
employment in said agencies or departments shall 
be persons of good character as well as possessing 
mecessary mental and physical qualifications. 
(1941, c. 378, s. 4.) 


§ 126-5. Present employees previously examined. 
—All employees presently employed in the agen- 
cies or departments affected by this chapter and 
who have heretofore taken and passed merit ex- 
aminations under the merit rating system now in 
effect, shall not be required to take further exami- 
nations as herein provided. (1941, c. 378, s. 5.) 


§ 126-6. Persons previously examined and on 
eligible list—All persons who have successfully 


passed merit examinations under the merit rating 


system now in effect and are shown on the regis- 
ter as eligible for employment shall not be re- 
quired to take further examinations as provided 
herein and shall have their names placed on the 
new registers of those eligible for employment to 
be established under this chapter. (1941, c. 378, 
s. 5%.) 


§ 126-7. Notice of time and place of exami- 
nations.—Notice of the time and place of every 
examination shall be given by the merit system 
council by publication once a week for two weeks 
immediately preceding such examination, in some 
newspaper having a general circulation in the 
state of North Carolina, and such notice shall be 
posted in a conspicuous place in the office of the 
supervisor of merit examinations, in the city of 
Raleigh for at least two weeks next preceding 
such examination. (1941, c. 378, s. 6.) 


§ 126-8. Register of applicants passing ex- 
aminations; method of making appointments.— 
Said council shall prepare and keep as a perma- 
nent record of the council a register of all per- 
sons successfully passing such examinations, accu- 
rately reflecting the grades made by such appli- 
cants. Whenever any appointment is to be made 
to any of said agencies or departments, the coun- 
cil shall certify from said registered list of suc- 
cessful applicants three names for each appoint- 
ment so to be made, and the appointments shall 
be made only from among the names thus certi- 
fied by the council, exclusive of the names of those 
persons who failed to answer or who declined 
appointment or of those names to whom the ap- 
pointing authority offers an objection in writing, 
which objection is sustained by the supervisor 


with the approval of the council. (1941, c. 378, 
er 7.) 
§ 126-9. Admission to examinations without 


regard to minimum qualifications; probationary 
employee.—An employee who is certified by the 
agency as having given satisfactory service con- 
tinuously for six calendar months preceding Jan- 
-uary first, one thousand nine hundred and forty 
or any other date or dates as may be required by 
the federal agencies supervising the expenditures 
of federal funds through the state agencies af- 
fected by this chapter may be admitted to the ex- 
amination for the position held by him on March 
15, 1941, without regard to minimum qualifications 
of training and experience. Upon certification of 
the supervisor that he has attained a passing grade 
in the examination held in accordance with the 
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provisions of this chapter he may be appointed as 
a probationary employee. ‘The probationary pe- 
riod of such an employee shall date from the cer- 
tification of the supervisor that he has attained a 
passing grade. (1941, c. 378, s. 8.) 


§ 126-10. Original appointments for probation- 
ary period; when permanent appointment begins; 
statement from employee’s supervisor; recom- 
mendations by personnel officer; notice to em- 
ployee.—All original appointments to. permanent 
positions shall be made from officially promul- 
gated registers for a probationary period of six 
months... The probationary period shall be an 
essential part of the examination process, and 
shall be utilized for the most effective adjustment 
of a new employee and for the elimination of any 
probationary employee whose performance does 
not meet the required standard of work. Perma- 
nent appointment of a probationary employee 
shall begin with the date ending the probationary 
period, provided that the personnel officer of the 
agency concerned has received from the employ- 
ee’s supervisor a statement in writing that the 
services of the employee during the probationary 
period have been satisfactory and that the em- 
ployee is recommended to be continued in the 
service. ‘The statement shall contain an appraisal 
of the value of the employee’s services and shall 
include a service vating upon a form prescribed 
by the supervisor of merit examinations. It shall 
be the responsibility of the personnel officer to 
obtain such statement with recommendations 
four weeks prior to the end of the probationary 
period. The personnel cfficer, on the basis of 
such statement and recommendations, shall make 
recommendations to the appointing authority, and 
if it is determined that the services of the em- 
ployee have been unsatisfactory, the personnel 
officer shall notify the employee in writing at 
least fifteen days in advance of the date his serv- 
ices are to be terminated. An employee whose 
appointment is to be made permanent shall also 
be notified. The personnel officer shall notify the 
merit system supervisor of the action taken re- 


garding the services of the employee. (1941, c. 
SUGaeSenos) 
§ 126-11. Filling vacancies; promotions. — As 


far as is practicable and feasible, a vacancy shall 
be filled by promotion of a qualified permanent 
employee based upon individual performance, «as 
evidenced by recorded service ratings, with due 
consideration for length of service, and upon ca- 
pacity for the new position. Preference in pro- 
motion may be given to employees within the 
agencies, and all inter-agency promotions must 
be approved by the appointing authorities con- 
cerned. A candidate for promotion must be certi- 
fied by the supervisor to possess the qualifications 
for the position as set forth in the specifications 
for the class of position for which he is a candi- 
date, and he shall be required by the supervisor 
to qualify for the new position by promotional 
competitive or noncompetitive examination ad- 
ministered by the supervisor. (1941, c. 378, s. 10.) 


§ 126-12. Dismissal or suspension of employ- 
ees; separations—The appointing authority, fif- 
teen days after notice in writing to an employee 
stating specific reasons therefor, may dismiss any 
employee who is negligent or inefficient in his 
duties, or unfit to perform his duties and/or who 
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is found to be guilty of gross misconduct; or who 
is convicted of any crime involving moral turpi- 
tude. When such conviction is final the employee 
shall have no recourse to appeal to the council. 
The appointing authority may, after written no- 
tice, suspend any employee without pay for delin- 
quency or misconduct, for a period not to exceed 
thirty calendar days in any one calendar year. 
The appointing authority may separate any em- 
ployee, without prejudice, because of lack of 
funds or curtailment of work. No permanent 
employee, however, shall be separated while there 
are emergency, intermittent, temporary, provi- 
sional, or probationary employees serving in the 
same class of position in the same agency. ‘The 
order of separations due to reduction of force 
shall be based upon service ratings and seniority, 
under a formula to be formally established by -the 
supervisor and approved by the council, and all 
such separations shall be reported to the supervi- 
SOn Cl 94A Tc oy Sa sudle) 


§ 126-18. Appeal from dismissal, suspension, 
or demotion.—A permanent employee who is dis- 
missed, suspended, or demoted shall have the 
right to appeal to the council not later than thirty 
days after the effective date of the dismissal], sus- 
pension, or demotion. Such appeal shall be in 
writing and shall be transmitted to the supervisor 
who: shall arrange’ a formal hearing before the 
council within ten days after receipt of the ap- 
peal. The supervisor shall furnish the personnel 


officer of the agency concerned with a copy of the - 


appeal in advance of the hearing. ‘Both the em- 
ployee and his immediate supervisor shall be 
notified reasonably in advance of the hearing and 
shall have the right to present witnesses and give 
evidence before the council. ‘The council, within 
three days after the hearing, shall make its rec- 
ommendations in writing to the appointing au- 
thority for consideration by the agency. After 
consideration of the council’s recommendations, 
the agency shall make its decision which shall 
be final and which shall be duly recorded. in 
the permanent records of the agency. ‘The per- 
sonnel officer shall, in writing, promptly notify 
the employee of the agency’s decision. (1941, c. 
378, s. 12.) 


§ 126-14. Authority of merit system council. 


—The merit system council appointed under the 
provisions of this chapter shall have the authority 
to establish, maintain and provide rules and regula- 
tions, in coOperation with the state board of health 
and the state board of charities and public wel- 
fare, for the administration of a system of per- 
sonnel standards on a merit rating system with a 
uniform schedule of compensation for all employ: 
ees of the county welfare departments and the 
county, city, and district health departments. 
(1941, c. 378, s. 13.) 


§ 126-15. Application of chapter.—Wherever the 
provisions of any law of the United State, or 
of any rule, order or regulation of any federal 
agency or authority, providing or administering 
federal funds for use in North Carolina, either 
directly or indirectly or as a grant-in-aid, or to be 
matched or otherwise, impose other or higher, 
civil service or merit standards or different classi- 
fications than are required by the provisions of 
this chapter, then the provisions of such laws, 
classifications, rules or regulations of the United 
States or any federal agency may .be adopted by 
the council as rules and regulations of the council 
and shall govern the class of employment and em- 
ployees affected thereby, anything in this chapter 
to the contrary notwithstanding. (1941, c. 378, 
s. 14.) 


§ 126-16. Effect on certain existing laws.—Noth- 
ing in this chapter shall be construed as repeal- 
ing any of the provisions of §§ 143-35 to 143-45, 
143-47, relating to the division of personnel under 
the budget bureau, nor as relieving the assistant 
director of the budget of the duties and responsi- 
bilities there prescribed for him. (1941, c. 378, 
Sealide) 


§ 126-17. Purpose of chapter clarified.—It is the 
intent and purpose of this chapter to permit and 
require the agencies and departments affected here- 
by to comply with the rules and regulations of 
the Federal Social Security Board and such other 
federal agencies as may be charged with the ad- 
ministration of the Social Security Act, and the 
rules governing the expenditure of federal and 
state social secuzity funds in the administration 
of said laws. (1941, c. 378, s. 16.) 


Chapter 127. Militia. 


Art. 1. Classification of Militia. 


Sec. 

127-1. Composition of militia. 

127-2. Composition of national guard. 

127-3. Composition of naval militia. 
°127-4. Composition of unorganized militia. 
127-5. Exemption from military duty. 

127-6. White and colored enrolled separately. 
127-7. Maintenance of other troops. 

127-8. Corps entitled to retain privileges. 

Art. 2. General Administrative Officers. 
127-9. Governor as commander-in-chief. 
127-10. Commander-in-chief to prescribe regula- 
tions. 
127-11. Division of military staff. 
127-12. Adjutant general. 


Sec. 
127-13. Salary of adjutant general. 
127-14. Adjutant general’s department. 
127-15. Property and disbursing officer for the 
United States. 
127-16. Property and disbursing officer for North 
Carolina. 
127-17. Inspector General. 
127-18. Advisory board.. 
Art. 3. National Guard. 
127-19. Organization of national guard units. 
127-20. Location of units. 
127-21. Reserve battalions for recruit training, 
127-22. Officers appointed and commissioned. 
127-23. Commissions for commandants and stus 


dent officers at educational institutions, 
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Appointment of staff officers. 
Qualifications of national guard officers. 
Test as to fitness for officers. 

Precedence of relative rank among off- 
cers of same grade in active national 
guard. 

Oath of national guard officers. 

Elimination and disposition of officers. 

Retirement of officers. 

Enlistments in national guard. 

Enlistment contract. 

Discharge of enlisted men. 

Membership continued in the national 
guard. 

Discipline of national guard. 

Uniform and equipment of national guard. 

Authority to wear service medals. 

Courts-martial for national guard. 

General courts-martial. 

Special courts-martial. 

Summary courts-martial. 

Powers of courts-martial. 

Procedure of courts-martial. 

Manual of courts-martial. 

Sentences, where executed. 

Execution of process and sentences. 

Commitments. 

Sentence of dismissal. 


Art. 4.. Naval Militia. 


Organization and equipment. 

Officers appointed to naval militia. 

Officers assigned to duty. 

Discipline in naval militia. 

Disbursing and accounting officer. 

Rendition of accounts. 

Disbandment of naval militia. 

Courts-martial for naval militia. 

General courts-martial. 

Summary courts-martial. 

Deck courts. 

Jurisdiction and procedure of courts-mar- 
tial and deck courts. 

Place of holding courts. 

Powers of general courts-martial. 

Powers of summary courts-martial. 

Powers of deck courts. 

Process of courts-martial. 

Sentence to confinement in lieu of fines. 

Dismissal or dishonorable discharge. 

Collection of fines. 

Courts of inquiry. 


Art. 5. Regulations as to Active 
Service. 


National guard and naval militia first or- 
dered out. 

Regulations enforced on actual service. 

Regulations governing unorganized mi- 
litia. 
Art. 6. Unorganized Militia. 


Unorganized militia ordered out for serv- 
ice. 


Art. 1. Classification of Militia. 


§ 127-1. Composition of militia—The militia of 
the state shall consist of all able-bodied male cit- 


Sec. 
127-74. 


127-75. 
127-76. 
127-77. 


127-78. 
127-79. 
127-80. 
127-81. 
127-82. 
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Manner of ordering out unorganized mi- 
litia. 

Draft of unorganized militia. 

Punishment for failure to appear. 

Promotion of marksmanship. 


Art. 7. Pay of Militia. 


Rations and pay on service. 

Rate of pay for service. 

Paid by the state. 

Pay of general and field officers. 

Pay and care of soldiers injured in serv- 
ice. 


Art. 8. Privilege of Organized Militia. 


127-83. 


127-84. 
127-85. 
127-86. 


127-87. 
127-88. 
127-89. 
127-90. 
127-91. 


127-92. 
127-93. 
127-94. 
127-95. 


127-96. 
127-97. 
127-98. 


127-99. 


127-100. 
127-101. 
127-102. 


127-103. 
127-104. 
127-105. 


127-106. 
127-107. 
127-108. 


127-109. 
127-110. 


127-111. 


Leaves of absence for state officers and 
employees. 

Contributing members. 

Organizations may own property; actions. 

When families of soldiers supported by 
county. 


Art. 9. Care of Military Property. 


Custody of military property. 

Property deposited in arsenal. 

Arsenal provided. 

Property kept in good order. 

Horses and vehicles used only for mili- 
tary purposes. 

Transfer of property. 

Replacement of lost or damaged property. 

Injuring military property. 

Member of national guard failing to re- 
turn property. 

Selling accoutrements. 

Selling public arms. 

Refusing to deliver public arms on de- 
mand. 

Expenses of shipping and handling mili- 
tary property. 


Art. 10. Support of Militia. 


Requisition for federal funds. 

County appropriations. 

Allowances made to different organiza- 
tions. 


Art. 11. 


Reports of officers. 

Officer to give notice of absence. 

Articles of war applicable in time of 
peace. 

Commanding officer may prevent tres- 
pass and disorder. 

Organizing company without authority. 

Placing name on muster roll wrongfully. 

Protection of the uniform. 

Upkeep of camps. 


General Provisions. 


Art. 12. State Guard. 


Authority to organize and maintain state 
guard of North Carolina. 


izens of the United States and all other able- 


bodied 


males who have or shall have declared 


their intention to become citizens of the United 
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States, who shall be more than eighteen years of 
age and, except as hereinafter provided, not more 
than forty-five years of age, and the militia shall 
be divided into three classes: the national guard, 
the naval militia, and the unorganized militia. 
(1917 ter 200 esa eGeroanb70L.) 


§ 127-2. Composition of national guard.—The 
national guard shall consist of the regularly en- 
listed militia between the ages of eighteen and 
forty-five “years, organized, armed, and equipped 
as hereinafter provided, and of commissioned 
officers between the ages of twenty-one and sixty- 
four years) W1017%2 5c: 20007954278 C 25,5799.) 


§ 127-8. Composition of naval militia——The 
naval militia shall consist of the regularly enlisted 
militia between the ages of eighteen and forty- 
five years, organized, armed, and equipped as 
hereinafter provided, and commissioned officers 
between the ages of twenty-one and sixty-two 
years (naval branch), and twenty-one and sixty- 
four years (marine corps branch); but enlisted 
men may continue in the service after the age ot 
forty-five years, and until the age of sixty-two 
years (naval branch), or sixty-four years (Ma- 
rine corps branch), provided the service is con- 
tinuous.) ((C1SL 79200; Sshis Ciras 6793.) 


§ 127-4. Composition of unorganized militia. —— 
The unorganized militia shall consist of all other 
able-bodied male citizens of the state and all other 
able-bodied males who have or shall have de- 
ciared their intention to become citizens of the 
United States, who shall be more than eighteen 
years of age, and, except as otherwise provided 
by law, not more than forty-five years of age. 
(GUS ch, CANO), Gece kee Sy ae 


§ 127-5. Exemption from military duty. — The 
officers, judicial and executive, of the government 
of the United States and the State of North Car- 
olina, persons in the military or naval service of 
the United States, custom-house clerks, persons 
employed by the United States in the transmis- 
sion of the mail, artificers and workmen em- 
ployed in the armories, arsenals, and navy yards 
of the United States, pilots, mariners actually 
employed in the sea service of any citizen or 
merchant within the United States, shall be ex- 
empt from military duty without regard to age, 
and all persons who, because of religious belief, 
shall claim exemption from military service, if 
the conscientious holding of such belief by such 
person shall be established under such regula- 
tions as the president shall prescribe, shall be 
exempted from militia service in a combatant 
capacity; but no person so exempted shall be 
exempt from militia service in any capacity that 
the president shall declare to be noncombatant. 
(1917, c. 200, s. 5; C. S. 6795.) 

§ 127-6. White and colored enrolled separately. 
—The white and colored militia shall be sepa- 
rately enrolled, and shall never be compelled to 
serve in the same organization. No organization of 
colored troops shall be permitted where white 
troops are available, and while pemitted to be or- 
ganized, colored troops shall be under command of 
white officers. (1917, c. 200, s. 6; C. S. 6796.) 


§ 127-7. Maintenance of other troops.—In time 
of peace the state shall maintain only such troops 
as may be authorized by the president of the 
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United States; but nothing contained in this 
chapter shall be construed as limiting the rights 
of the state in the use of the national guard 
within its borders in time of peace. Nothing con- 
tained in this chapter shall prevent the organiza- 
tion and maintenance of state police or constabu- 
lary. (1917. 200A Ss. -oC. So mG 707) 


§ 127-8. Corps entitled to retain privileges. — 
Any corps of artillery, cavalry, or infantry exist- 
ing in the state on the passage of the act of con- 
gress of May eighth, one thousand seven hundred 
and ninety-two, which by the laws, customs, or 
usages of the state has been in continuous ex- 
istence since the passage of such act, under its 
provisions and under the provisions of section 
two hundred and thirty-two and sections one 
thousand six hundred and twenty-five to one 
thousand six hundred and sixty, both inclusive, of 
title sixteen of the revised statutes of one thou- 
sand eight hundred and seventy-three and the act 
of congress of January twenty-first, one thousand 
nine hundred and three, relating to the militia, 
shall be allowed to retain its ancient privileges, 
subject, nevertheless, to all duties required by 
law of the militia; but such organizations may be 
a part of the national guard, and entitled to all 
the privileges of this chapter, and shall conform 
in all respects to the organization, discipline, and 
training of the national guard in time of war. 
For purposes of training and when on active duty 
in the service of the United States they may be 
assigned to higher units, as the president may 
direct, and shall be subject to the orders of offi- 
cers under whom they shall be serving. (1917, 
©. 200, “Sis?eeCnon 67982) 


Art. 2. General Administrative Officers. 


§ 127-9. Governor as commander-in-chief—The 
governor shall be commander-in-chief, and _ shall 
have power to call out the militia to execute the 
law, suppress riots or insurrections, and to repel 
invasions.» (1917,0.c:: 200, sii 3)-Cr9 S>.6799.) 

Cross Reference——As to commander-in-chief of the mili- 
tia, see Art. III, sec. 8 and Art. XII, sec. 3 of the consti- 
tution. 

§ 127-10. Commander-in-chief to prescribe reg- 
ulations.—The commander-in-chief shall have the 
power and it shall be his duty from time to time 
to issue such orders and to prescribe such regula- 
tions relating to the organization of the national 
guard and naval militia as will cause the same at 
all times to conform to the federal requirements 
of the United States government relating thereto. 
(1917, sc. 1200)¢ 8/3678 Gs. 68002) 


§ 127-11. Division of military staff—The mili- 
tary staff shall be divided into two kinds: the 
personal staff of the governor and the administra- 
tive staff. The governor may detail from the active 
list not more than ten national guard officers and 
two naval militia officers, who shall in addition 
to their regular duties perform the duties of aides- 
de-camp on the persofal staff of the governor. 
There shall be an administrative staff which shall 
be as is now or may from time to time be author- 
ized by the secretary of war for the national 
guard and the secretary of the navy for the naval 
militia.. (1997-).¢.. 1200,<\sge1225 Cou Ss: i6804.) 


§ 127-12. Adjutant general—The governor shall 
appoint an adjutant general, who shall have had 
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not less than five years commissioned service in 
the national guard, naval militia, regular army, 
United States navy. or marine corps, organized 
reserve corps of the United States; who while 
holding such office may be a member of the ac- 
tive national guard or naval militia, or organ- 
ized reserve corps of the United States. (1917, 
COO, Sete 926, Commas 1909, Cc. i2-, CS.) 6802.) 
Editor’s Note.—The 1939 amendment made this section 


applicable to the organized reserve corps of the United 
States. 


§ 127-18. Salary of adjutant general.—The sal- 
ary of the adjutant general shall be six thousand 
dollars per annum. The adjutant general shall 
reside at the state capital during his term of of- 
MCS, Velev ws.2 oO; Ode, $65) 32753 730201809, 
Bey BS. ey aig) NSW ADS er EO a ae aM t. fe, PASS). 
SMe OS te, Sa IES IRA res ale), Gh ake aioli “fo! 
418; Ex, Sess. 1921, ¢) 53; 1933,-c. 282,%s: 6: 1935, 
G1 293% 1987, c. 415 5 .1943,%c. 499, 5: 234; ©, S, 3877.) 

Editor’s Note.—The 1937 amendment increased the salary 
from four thousand five hundred to five thousand dollars. 


The 1943 amendment increased the salary from five thou- 
sand to six thousand dollars. 


§ 127-14. Adjutant general’s department.—There 
shall be an adjutant general’s department. The 
adjutant general shall be the head of the depart- 
ment and as such subordinate only to the gover- 
“nor in matters pertaining thereto. He shall make 
such returns and reports to the secretary of wat 
and secretary of the navy or to such officers as 
the secretary of war and secretary of the navy 
may designate, at such times and in- such form as 
may from time to time be prescribed. He shall 
keep a record of all officers and- enlisted men, and 
shall also keep in his office all records and pa- 
pers required by law or regulations to be filed 
therein. He shall make an annual report to the 
governor on or before the thirty-first day of De- 
cember of each year, including a detailed state- 
ment of all expenditures made for military pur- 
poses during that year. He shall also make a 
biennial report to the general assembly. He shall 
cause to be prepared and issued all books, blank 
forms, etc., required to carry into full effect the 
provisions of this statute. All such books and 
blank forms shall be and remain the property of 
the state. The adjutant general shall perform 
such other duties not herein specified as may be 
required by the military laws and regulations or 
by the governor. The adjutant general shall be 
allowed all such necessary expenses as may be 
incurred for printing, postage, stationery, blank 
books, orders, and reports required in his office, 
the same to constitute a charge against the general 
fund. The adjutant general may have an assist- 
ant and such clerks and employees as may be 
prescribed by the governor. 
as such assistant shall receive during the period 
of such service such compensation as may be au- 
thorized by the governor. The pay of such of- 
ficer shall constitute a charge against the whole 
sum appropriated annually for the support of the 
national guard. (1917, c. 200, s. 13; 1927, c. 217, 
6. 4: C. S, 6803.) 


§ 127-15. Property and disbursing officer for 
the United States—UThe governor of the state 
shall appoint, designate, or detail, subject to the 
approval of the secretary of war, an officer of the 
national guard of the state, who shall be regarded 
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as property and disbursing officer for the United 
States. In consideration of his services, for the 
care, responsibility, and issue of federal property, 
the property and disbursing officer for the United 
States shall receive from the state such salary 
as the governor may authorize to be just 
and proper; the salary to constitute a charge up- 
on the appropriations made to the adjutant gen- 
eral’s department. When ordered into actual 
service and receiving the pay of his rank for such 
service, from either state or federal funds, he 
shall not be entitled to, or receive, any salary 
from the state for the period of time for which 
he shall receive the pay of his rank. (1917, ¢. 
200, Sette Cee on OS04.) 


§ 127-16. Property and disbursing officer for 
North Carolina.—The Disbursing Officer for the 
National Guard shall be an employee of the Ad- 
jutant General’s Department and he shall be re- 
quired to give a good and sufficient bond to the 
State, the amount thereof, to be determined by 
the Governor, for the faithful performance of his 
duties and for the safe keeping and proper dis- 
position of such funds and property entrusted to 
his care. He shall receipt for and account for 
all funds and property allotted to his custody 
from the appropriation for military purposes, by 
the State, and shall make such returns and re- 
ports through the Adjutant General concerning 
same as may be required by the Governor or 
state laws. All or any disbursement of such 
moneys will be made by the disbursing officer, 
only upon the approval of the Adjutant General, 
upon such forms and under such regulations as 
may be prescribed by proper authority. Blank 
forms, books, stationary, and other necessary 
equipment, for use of the disbursing officer will 
be furnished through or by the Adjutant Gen- 
eral’s Department. Funds from the appropria- 
tion for military purposes will be paid to the dis- 
bursing officer by the State Treasurer upon req- 
uisition of the Adjutant General on the State 
Treasurer in accordance with the state laws, or 
regulations thereunder as prescribed by the State 
for the expenditure of appropriations made to 
the State Departments. (1917, c. 200, s. 25; 1929, 
©, Billige. Te ess, Sua 


§ 127-17. Inspector General.—It is the duty of 
the inspector general to inspect organizations and 
departments pertaining to the National Guard; 
he shall also inspect and audit the accounts of 
officers accountable or responsible for public 
funds, ‘and perform such other duties as the Gov- 
ernor shall from time to time direct. The in- 
spector general shall make reports to the Gov- 
ernor at such times and in such a manner as the 
Govetnor siall spective» (191%, Vc, 200) 1s) 1265 C- 
S. 6806.) 


§ 127-18. Advisory board.—There shall be an 
advisory board composed of the brigade com- 
mander, the commanding officer of each regi- 
ment, and the commanding officer of each sepa- 
rate battalion, which shall meet once each year 
at such time as ordered by the Governor, and at 
such other times and places as may be ordered 
by the Governor. This board shall make such 


recommendations to -the Governor as it may 
deem for the best interests of the National 
Guard. The adjutant general and the Un‘ted 


States property and disbursing officer shall fur- 
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nish such information as may be requested by 
the, boarda(1917.4.C.) 200 esa 275ne92 te canl 2 Ocoee 
C. S. 6807.) 


Art. 3. National Guard. 


§ 127-19. Organization of national guard units. 
—Except as otherwise specifically provided by 
the laws of the United States, the organization 
of the national guard, including the composition 
of all units thereof, shall be the same as that 
which is or may hereafter be prescribed for the 
regular army, subject in time of peace to such 
general exceptions as may be authorized by the 
secretary of war. (1917, c..200, s. 7; C. S. 6808.) 


§ 127-20. Location of units. — The governor 
shall determine and fix the location of the units 
and headquarters of the national guard within 
the state; but no organization of the national 
guard, members of which shall be entitled to and 
shall have received compensation under the pro- 
visions of the act of congress approved June 
third, one thousand nine hundred and sixteen, as 
amended, shall be disbanded without the consent 
of the president, nor without such consent shall 
the commissioned or enlisted strength of any 
such organization be reduced below the minimum 
that is now or shall be hereafter prescribed 
therefor by the president. (1917, c. 200, s. 9; 
1921 CG 200e Ss, 42.00 a Oot b S08.) 


§ 127-21. Reserve battalions for recruit train- 
ing.—Under such rules and regulations as may be 
prescribed by the president, reserve battalions fot 
infantry, cavalry, field ‘artillery, and coast artil- 
lery may be organized by the commander-in-chief 
when organizations of the national guard have 
been called into the service of the United States 
in time of war. The organization of such reserve 
battalions shall be effected in the manner pre- 
scribed in section séventy-nine of the act of con- 
gress approved June third, one thousand nine 
hundred and sixteen, or subsequent federal enact- 
ments. (1917, c. 200, s. 10; C. S. 6810.) 


§ 127-22. Officers appointed and commissioned. 
—All officers of the national guard shall be ap- 
pointed and commissioned by the governor as 
follows, viz: 

1. The appointment and promotion ‘of all offi- 
cers shall be by seniority as far as the same is 
practicable and to the best interests of the sery- 
ice within the organization or department, and 
in accordance with the regulations of the war de- 
partment. F 

2. Original appointments of second lieutenants 
in the line or staff shall be made from the en- 
listed men when practicable within the organiza- 
tion. Candidates for such appointment shall 
make written application, accompanied by their 
military record, to the commanding officer 
through intermediate commanders for comment 
by endorsements in accordance with federal laws 
and war department regulations pertaining there- 
to. ‘The commanding officer shall forward the 
application of the three best qualified and most 
promising candidates with his endorsement to 
the adjutant general’s office for consideration by 
the governor. (1917, c. 200, s. 15; 1921, c. 120, 
5.8 Cn B81 1.) 


§ 127-23. Commissions for commandants and 
student officers at educational institutions.— 
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Whenever any university, college, academy or 
other educational institution, regularly incorpo- 
rated under and by virtue.of the laws of the 
State of North Carolina, wherein military science 
and instruction are made a part of the courses 
of study and are regularly taught in said insti- 
tution, anc wherein there is detailed by the War 
Department at Washington, D. C., an _ officer 
from the United States army as professor of 
military science and tactics, which is designated 
as an Essentially Military School by the War 
Department of Washington, D. C., and which has 
been made a unit of the Senior or Junior Re- 
serve Officers’ Training Corps by the War De- 
partment at Washington, D. C., the Governor of 
North Carolina, on the application of the said 
university, college, academy or other educational 
institution, signed by the chancellor, president, 
superintendent or other presiding officer, under 
the seal of the said institution, is hereby author- 
ized and directed to commission as staff officers 
of the North Carolina Reserve Militia, the off- 
cers of the said university, college, academy or 
other educational institution, as follows: The 
chancellor, president, superintendent or other 
presiding officer, as colonel; the vice-president, 
principal or other officer second in authority, as 
lieutenant-colonel; the commandant, or officer in 
charge of the discipline, as major; and the male 
professors, members of the faculty, as captains. 
The persons to whom commissions are issued 
under this section shall have no connection with 
the National: Guard or other military forces of 
the State, nor shall they, or any of them, exer- 
cise any military authority other than in the dis- 
charge of their duties in their respective institu- 
tions. The Governor may annually appoint a 
committee of three members, one of whom shall 
be appointed on the recommendation of the Ad- 
jutant General, one on the recommendation of 
the State Superintendent of Public Instruction, 
and one on the recommendation of the Secretary 
of the State Board of Health, with a view to their 
proficiency in the several. departments indicated, 
and the said committee shall during the school 
year, and while the said institutions are in ses- 
sion, visit all of the said educational institutions 
and make a thorough inspection of their military 
departments, their discipline, courses of study 
and educational departments, and their sanitary 
condition, and report to the Governor the result 
Of “Said inspections | C919) "c.5 265) eSsomel anes 
1929, c. 61, s. 1; C. S. 6812.) 


§ 127-24. Appointment of staff officers. —No 
person shall be appointed a staff officer, including 
officers of the pay, inspection, subsistence, and 
medical departments, unless he shall have» had 
previous military experience, nor who shall fail 
to qualify as to fitness for military service under 
such regulations as the secretary of war _ shall 
prescribe; such officers shall hold their positions 
until they have reached the age of sixty-four 
years, unless separated from the service prior to 
that time by reason of resignation, disability, or 
for cause’ to be determined by a court-martial 
legally convened for the purpose. Vacancies 
among such officers shall be filled by appoint- 
ment from the officers of the militia. (1917, c. 
200; 15.0163.C..5. 63813.) 


§ 127-25. Qualifications of national guard offi- 
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cers.—Persons hereinafter commissioned as offi- 
cers of the national guard shall not be recognized 
as such under any of the provisions of this chap- 
ter unless they shall have been selected from the 
following classes and shall have taken and sub- 
scribed to the oath of office prescribed in this ar- 
ticle, for officers: Officers or enlisted men of the 
national guard, officers active or retired, reserve 
officers, and former officers of the army, navy, 
and marine corps, enlisted men and former en- 
listed men of the army, navy or marine corps, 
who have received an honorable discharge there- 
from, graduates of the United States military and 
naval academies and graduates of schools, col- 
leges, umiversities, and officers’ training camps 
where they have received military instruction un- 
der the supervision of an officer of the regular 
army who certified their fitness for appointment 
as commissioned officers, and, for the technical 
branches and staff corps or departments, such 
other civilians as may be especially qualified for 
auby “therein. (1917, C200, Ss. 1731921, c. 1207s. 
4;,C. §S. 6814.) 


§ 127-26. Test as to fitness for officers—No 
person shall hereafter be appointed an officer of 
the naticnal guard unless he first shall have suc- 
cessfully passed such test as to his physical, 
moral, and professional fitness as the president 
shall prescribe. The examination to determine 
such qualifications for commission shall be con- 
ducted by a board of three commissioned officers 
appointed by the secretary of war from the regu- 
lar army or the national guard, or both. (1917, 
C200, "6218; 2 Cs S2°6815;) 

§ 127-27. Precedence of relative rank among of- 
ficers of same grade in active national guard.— 
Between officers of the same grade in the active 
national guard, precedence, or relative rank, is 
determined in the following manner: 

“(a) According to the date of rank, which is 
the date of rank stated in his commission.— 

“(b) When dates of rank are the same, accord- 
ing to length of active commissioned service, con- 
tinuous or otherwise, in the National Guard of the 
United States and in the Army of the United 
States, not counting as service time spent on any 
supernumerary or retired list, or in the national 
guard reserve or officers’ reserve corps in an in- 
active status. 

“(c) When dates of rank and length of active 
commissioned military service are the same, first, 
according to age, the older taking precedence; 
Becomd wwoy etOt. en (lOt tc. SOO; Sa LO <n 92 1h ac: 
120, s. 5; 1927, c. 227, s. 1; C. S. 6816.) 

Editor’s Note.—This section was enacted’in 1917, it was 
repealed and reenacted in 1921, and again in 1927. The 
changes were no doubt made with the intention of making 
the rules for promotion clear. 


are such that a comparison of the acts will be necessary 
to note all. 


§ 127-28. Oath of national guard officers.— 
Commissioned officers of the national guard shall 
take and subscribe to the following oath of office: 
oS , do solemnly swear that I will sup- 
port and defend the constitution of the United 
States and the constitution of the state of North 
Carolina against all enemies, foreign and domes- 
tic; that I will bear true faith and allegiance to 
the same; that I will obey the orders of the pres- 
ident of the United States and of the governor 
of the state of North Carolina; that I make this 
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obligation freely, without,any mental reservation 
or purpose of evasion, and that I will well and 
faithfully discharge the duties of the office of.... 
in ‘the national guard of the United 
States and of the state of North Carolina, upon 
which I am about to enter: so help me, God.” 
(1917 et 2002 si020% CoS 681%) 


§ 127-29. Elimination and disposition of offi- 
cers.—At any time the moral character, capacity, 
and general fitness for the service of any national 
guard officer may be determined by an efficiency 
board of three commissioned officers senior in 
rank to the officer whose fitness. for service shall 
be under investigation, and if the findings of such 
board be unfavorable to such officer and be ap- 
proved by the official authorized to appoint such 
officer, he shall be discharged. Commissions 
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of officers of the national guard may be vacated 


upon resignation, absence without leave for three 
months, upon the recommendation of an efficiency 
board, or pursuant to sentence of a court-martial. 
Officers of such guard rendered surplus by dis- 
bandment of their organization may, upon their 
own request, be transferred to an inactive status. 
CHO we, 200) S38) Corl G. 6818.) 


§ 127-30. Retirement of officers—When an of- 
ficer reaches the age of sixty-four years he shall 
be retired. (1917, c. 200, s. 29; C. S. 6819.) 


§ 127-31. Enlistments in national guard.—Orig- 
inal enlistments in the national guard shall be for 
a period of three years and subsequent enlist- 
ments for a period of one year each, or for such 
periods as may be prescribed by the secretary of 
war: Provided, that persons who have served in 
the army for not less than six months, and have 
been honorably discharged therefrom, may, within 
two years after June four, one thousand nine hun- 
dred and twenty, enlist in the national guard for 
one year, and reénlist for like period: Provided, 
that qualifications for enlistment shall be the 
same as those prescribed for admission to the reg- 
wlararmy.r) (1917,=6.9/800, .s.80% 1921, .c;) 120,48. 
63. G.48.46820,) 


§ 127-32. Enlistment contract.— Enlisted men 
shall not be recognized as members of the national 
guard until they shall have signed an enlistment 
contract and taken and subscribed to the follow- 
ing oath of enlistment: “I do hereby acknowl- 
edge to have voluntarily enlisted, this 
CaVAOle settee nes , 19...., as a soldier in the na- 
tional guard of the United States and of the state 
of North Carolina, for the period of three, [or 
one] years in service, under the conditions pre- 
scribed by law, unless sooner discharged by 
proper authority. And I do solemnly swear that 
I will bear true faith and allegiance to the United 
States of America, and to the state of North Caro- 
lina, and that I will serve them honestly and 
faithfully against all their enemies whomsoever. 
and that I will obey the orders of the president 
of the United States and of the governor of the 
state of North Carolina, and of the officers ap- 
pointed over me according to law and the rules 
and articles of war.” (1917, c. 200, s. 31; 1921, 
e120 Sa GiaGe. oc copa) 


§ 127-33. Discharge of enlisted men.—An en- 
listed man discharged from service in the national 
guard shall receive a discharge in writing in such 
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form and with such classification as is or shall be 
prescribed for the regular army, and in time of 
peace discharges may be given prior to the expi- 
ration of terms of enlistment under such regula- 
tions as may be prescribed by proper authority. 
(10175 C200 sie Se Cw 68203) 


§ 127-34. Membership continued in the na- 
tional guard.—_When drafted into federal service 
and discharged from the army, members shall re- 
sume their membership in the national guard, 
and shall continue to serve in the national guard 
until the dates upon which their enlistments en- 
tered into prior to their draft would have expired 
if uninterrupted. (1921, c. 120, s. 8; C. S. 6822 
(a).) 


§ 127-35. Discipline of national guard—The 
discipline of the national guard shall conform to 
the system which is now or may hereafter be pre- 
scribed for the regular army, and the training shall 
be carried out so as to conform to the provisions 
of an act of congress approved June third, one 
thousand nine hundred and sixteen, and subse- 
quent federal enactments. (1917, c. 200, s. 33; 
C. S. 6823.) 


§ 127-36. Uniform and equipment of national 
guard.—The national guard shall, as far as prac- 
ticable, be uniformed, armed, and equipped with 
the same type of uniforms, arms, and equipment 
as is or shall be provided for the regular army. 
(1917, c. 200, s. 37; -C. $. 6824.) 


§ 127-37. Authority to wear service medals. 
—The officers and enlisted men of the North 
Carolina national guard are hereby authorized 
to wear, as a part of the official uniform service 
medals to be selected as herein prescribed. 

The adjutant general of the state of North 
Carolina is hereby authorized and directed to 
appoint a committee from the officer personnel 
of the North Carolina national guard to be com- 
posed of three regimental commanders, and two 
other officers of the national guard, to act as a 
committee to select suitable state service medals 
to be worn by the officers and enlisted men of 
the North Carolina national guard as a part oi 
the regulation uniform. (1939, c. 344.) 


§ 127-38. Courts-martial for national guard.— 
Courts-martial for organizations of the national 
guard not in the service of the United States shall 
be of three kinds, namely, general .courts-martial, 
special courts-martial, and summary courts-mar- 
tial. They shall be constituted, have cognizance 
of the same subjects, and possess like powers, 
except as to punishments, as similar courts pro- 
vided for by the law and regulations governing 
the army of the United States, and the proceed- 
ings of courts-martial of the national guard shall 
follow the forms and modes of procedure’ pre- 


scribed for such similar courts. (1917, c. 200, s. 
55: C..S. 6825.) 
§ 127-39. General courts-martial. — General 


courts-martial of the national guard not in the 
service of the United States may be convened by 
orders of the president, or of the governor of the 
state, and such courts shall have the power to im- 
pose fines not exceeding two hundred dollars; 
sentence to forfeiture of pay and allowances; to a 
reprimand; to dismissal or dishonorable discharge 
from the service; to reduction of noncommis- 
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sioned officers to the ranks; or any two or more 
of such punishments may be combined in the sen- 


tences imposed by such courts, (1917, c. 200, 
s. 56; C. S. 6826.) 
§ 127-40. Special courts-martial—In the na- 


tional guard, not in the service of the United 
States, the commanding officer of each garrison, 
fort, post, camp, or other place, brigade, regi- 
ment, detached battalion, or other detached com- 
mand, may appoint special courts-mdrtial for his 
command; but such special courts-martial may in 
any case be appointed by superior authority when 
by the latter deemed desirable. Special courts- 
martial shall have power.to try any person sub- 
ject to military law, except a commissioned of- 
ficer, for any crime or offense made punishable 
by the military laws of the United States; and 
such special courts-martial shall have the same 
powers of punishment as the general courts- 
martial, except that fines imposed by such courts 
shall not exceed one hundred dollars. (1917, c. 
200, s. 57; C. S. 6827.) 


§ 127-41. Summary courts-martial.—In the na- 
tional guard, not in the service of the United 
States, the commanding officer of each garrison, 
fort, post, or other place, regiment, or corps, de- 
tached battalion, company, or other detachment 
of the national guard, may appoint for such place 
or command a summary court to consist of one 
officer, who shall have power to administer oaths 
and try the enlisted men of such place or com- 
mand for breaches of discipline and violations of 
laws governing such organizations; and the court, 
when satisfied of the guilt of such soldier, may 
impose fines not exceeding twenty-five dollars for 


any single offense; may sentence noncommis- 
sioned officers to reduction to» the ranks; may 
sentence to forfeiture of pay and allowances. The 


proceedings of such court shall be informal, and 
the minutes thereof shall be the same as _ pre- 
scribed for summary courts of the army of the 
United States. (1917, c. 200, s. 58; C. S. 6828.) 


§ 127-42. Powers of courts-martial. Alt 
courts-martial of the national guard, not in the 
service of the United States, including summary 
courts, shall have power to sentence to confine- 
ment in lieu of fines authorized to be imposed, 
and shall have power to direct that upon the non- 
payment of a fine the person convicted shall be 
confined in any county jail; but such’ sentences 
of confinement shall not exceed one day for each 
dollar of fine authorized. (1917, c. 200, s. 59; 
C. S. 6829.) 


§ 127-48. Procedure of courts-martial—In the 
national guard, not in the service of the United 
States, presidents of courts-martial and summary 
court officers shall have power to issue warrants 
to arrest accused persons and to bring them be- 
fore the court for trial whenever such persons shall 
have disobeyed an order in writing from the con- 
vening authority to appear before such court, a 
copy of the charge or charges having been de- 
livered to the accused with such order, and to issue 
commitments in carrying out sentences of con- 
finement, and to issue subpcenas and subpoenas 
duces tecum, and to enforce by attachment at- 
tendance of witnesses and the producton of books 
and papers, and to sentence for a refusal to be 
sworn or to answer as provided in actions before 
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civil courts. He shall also have power to punish 
for contempt occurring in the presence of the 
court’ = €1917,*c 200,18) 60; C. S-Gs30) 


§ 127-44. Manual of courts-martial— Trials and 
proceedings by all courts and boards shall be in 
accordance with the plan and procedure laid down 
in the manual of courts-martial, courts of inquiry, 
and retiring boards, and other procedures under 
military law, as may from time to time be pre- 
scribed by the secretary of war. (1917, c. 200, 
e642 25. 683i.) 


§ 127-45. Sentences, where executed.—All . sen- 
tences to confinement imposed by any military 
court of this state shall be executed in such pris- 
ons as the court may designate. (1917, c. 200, 
s. 61; C. S. 6832.) 


§ 127-46. Execution of process and sentences. 
—All processes and sentences of any of the mili- 
tary courts of this state shall be executed by any 
sheriff, deputy sheriff, constable, or police officer 
into whose hands the same may be placed -for 
service or execution, and such officer shall make 
return thereof to the officer issuing or imposing 
the same. Such service or execution of process 
or sentence shall be made by such officer without 
tender or advancement of fee therefor; but all 
costs in such cases shall be paid from funds ao- 
propriated for military purposes. The actual nec- 
essary expenses of conveying a prisoner from 
one county in the state to another, when the same 
is authorized and directed by the adjutant general 
of the state, shall be paid from the military fund 
of the state upon a warrant approved by the ad- 
putantesenerales (P91 uCy 200, 15.0625) Cn Ss 68832) 


§ 127-47. Commitments.—When any sentence 
to fine or imprisonment shall be imposed by any 
military court of this state, it shall be the duty of 
the president of said court, or summary court offi- 
cer, upon the approval of the findings and sen- 
tence of such court, to make out and sign a cer- 
tificate entitling the case, giving the name of the 
accused, the date and place of trial, the date of 
approval of sentence, the amount of fine, or man- 
ner, place, and duration of confinement, and de- 
liver such certificate to the sheriff, or deputy 
sheriff, constable, or police officer of the county 
wherein the sentence is to be executed; and it 
shall thereupon be the duty of such officer to carry 
said sentence into execution in the manner pre- 
scribed by law for the collection of fines or com- 
mitment to service of terms of imprisonment in 
criminal cases determined in the courts of this 
etates (1917,0c. 200,92 63; C. S$) 6834.) 


§ 127-48. Sentence of dismissal—No sentence 
of dismissal from the service or dishonorable dis- 
charge, imposed by a national guard court-martial 
not in the service of the United States, shall be 
executed until approved by the governor. Any 
officer convicted by a general court-martial and 
dismissed from the service shall be forever dis- 
qualified from holding a commission in the mi- 
iawn) (1017) c22200,es065; C, Sy 6835.) 


Art. 4. Naval Militia. 


§ 127-49. Organization and equipment. — The 
organization of the naval militia shall be units of 
convenient size, in each of which the number and 
tank of officers and the distribution of the total 
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enlisted strength among the several ratings of 
petty officers and other enlisted men shall be 
such as are prescribed by the secretary of the 
navy, who may also prescribe the number of offi- 
cers and the number of petty officers and other 
enlisted men required for the organization of such 
units into larger bodies for administrative and 
other purposes, and the arms and equipment of 
the naval militia shall be those which are now or 
may hereafter be prescribed by the secretary of 
the navy. (1917, c. 200, s. 66; C. S. 6836.) 


§ 127-50. Officers appointed to naval militia.— 


‘Officers of the United States navy and marine 


corps may, with the approval of the secretary of 
the navy, be elected or appointed and commis- 
sioned as officers of the naval militia. (1917, c. 
200 ns 67 Cron bsa%) 


§ 127-51. Officers assigned to duty.—Line offi- 
cers of the naval militia may be for line duties 
only, for engineering duties only, or for aero- 
nauticrmuties sanly., Wa9L7; ¢).200,7 so 68: Gis, 
6838.) 


§ 127-52. Discipline in naval militia—The na- 
val militia shall be subject to the system of dis- 
cipline prescribed for the United States navy and 
marine corps, and the commanding officer of a 
naval militia battalion or brigade, or a naval mi- 
litia officer in command of naval militia forces on 
shore or on any vessel of the navy 1oaned to the 
state, or on any vessel on which such forces are 
training, whether within or without the state, or 
wherever, either within or without the state, naval 
militia forces of the state shall be assembled pur- 
suant to orders, shall have power’ without trial 
by courts-martial to impose upon members of 
the naval militia the punishments which the com- 
manding officer of a vessel of the navy is author- 
ized by law to impose. (1917, c. 200, s. 69; C. S. 
6839.) 


§ 127-53. Disbursing and accounting officer.— 
The governor shall appoint a disbursing officer, 
approved by and of such rank as may be pre- 
scribed by the secretary of the navy, to perform 
such duties as the secretary of the navy may pre- 
scribe. The governor shall also appoint the above 
described disbursing officer, or such other officer 
of the pay corps of the naval militia as he may 
elect, as accounting officer for each battalion there- 
of, or at his option for each larger unit or combi- 
nation of units of the same, who shall be respon- 
sible for the proper accounting for all public 
property issued to and for the use of such battal- 
ion or larger unit or combination of units. (1917, 
E2.200,6s4e7 091. ©... 68408) 


§ 127-54. Rendition of accounts.—Accounting 
officers shall render accounts as prescribed by the 
governor Or by the secretary of the navy, and 
shall be required to give good and sufficient bond 
to the state and to the United States, in such 
sums as the governor or the secretary of the navy 
may direct, and conditioned upon the faithful ac- 
counting for all public property and for the safe- 
keeping of such part thereof as may be in the per- 
sonal custody of such officer. Accounting officers 
may issue any or all such property to other offi- 
cers or enlisted men of the naval militia under 
such rules and regulations as may be prescribed. 
(1917~ C200. 887i O56841.) 
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§ 127-55. Disbandment of naval militia—No 
part of the naval militia which is entitled to com- 
pensation under the provisions of an act of con- 
gress approved August twenty-ninth, one thou- 
sand nine hundred and sixteen, shall be disbanded 


without the consent of the president. (1917, c. 
200, s. 86;.C. S: 6842.) 
§ 127-56. Courts-martial for naval militia.— 


Courts-martial in the naval militia shall consist 
of general courts-martial, summary courts-mar- 
tial; ‘and Adeck courtss/ (1917, "ce 200M srs, 
6843.) 


§ 127-57. General courts-martial. — General 
courts-martial shall consist of not less than three 
nor more than thirteen officers, and may be con- 
vened by order of the governor. (1917, c. 200, 
S33 CAsi6844) 


§ 127-58. Summary courts-martial— Summary 
courts-martial may be ordered by the governor, or 
by the commanding officers of a naval militia 
battalion’ or brigade’ °(1917,-6.5200's: “74:7 Crs: 
6845.) 


§ 127-59. Deck courts.—Deck courts may be or- 
dered by the commanding officer of a naval militia 
battalion or brigade, or by a naval militia officer 
in command of naval militia forces on shore or on 
any vessel loaned to the state or on any vessel 
on which said forces may be serving. (1917, c. 
209, s. 75; C. S. 6846.) 


§ 127-60. Jurisdiction and procedure of courts- 
martial and deck courts.—The above courts-mar- 
tial and deck courts herein provided for shall be 
constituted and have cognizance of the same sub- 
jects, and possess like powers, except as to punish- 
ments, as similar courts-martial provided for in 
the navy of the United States; and the proceed- 
ings of the courts-martial of the naval militia shall 
follow the forms and modes of procedure pre- 
scribed for such courts in the navy of the United 
States.- (191%. C2 200; S470. cs 9) 0840s) 


' § 127-61. Place of holding courts——Every pre- 
cept or order for the convening of any such court 
may authorize the court to sit at any place or 
places within the territorial limits of the state as 
the convening authority may designate, and may 
further provide that any such court may be con- 
vened and sit on board any such naval or other 
vessel, wherever the same from time to time hap- 
pens to be, or at such place or places ashore, out- 
side the territorial limits referred to above, as in 
the judgment of the said convening authority may 
be convenient or desirable for the purposes of 
such  courts-martial; (191%, be. R00 Ss. 07 eee a. 
6848.) 


§ 127-62. Powers of general courts-martial._— 
General courts-martial shall have power to im- 
pose fines not exceeding two hundred dollars, to 
sentence to forfeiture of pay and allowances, to a 
reprimand, to dismissal or dishonorable discharge 
from the service, to reduction ‘n rank or rating; or 
any two or more of such punisuments may be con- 
bined in the sentences imposed by such. courts. 
(1917, 6.1200, Sa 48: CoS. 6849.) 


§ 127-63. Powers of summary courts-martial. 
—Summary courts-martial shall have the same 
powers of punishment as general courts-martial, 
except that fines imposed by summary courts-mar- 
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tial shall not exceed one hundred dollars. (1917, 
CML0G 679 AG SASSO!) 


§ 127-64. Powers of deck courts.—Deck courts 
may impose fines not exceeding fifty dollars for 
any single offense; may sentence enlisted men to 
reduction in rank or rating, to forfeiture of pay 
and allowances, to a reprimand, to discharge with 
other than dishonorable discharge, or a fine in ad- 
dition to any one of the other sentences specified. 
(1917, c. 200, s. 80; C. S. 6851.) 


§ 127-65. Process of courts-martial.—Presidents 
of general courts-martial, senior members _ of 
summary courts-martial, and deck court officers 
of the naval militia shall have the power to issue 
warrants to arrest accused persons, and to bring 
them before the court for trial whenever such 
persons have disobeyed an order in writing from 
the convening authority to appear before such 
court, a copy of the charge or charges having 
been delivered to the accused with such order, 
and to issue commitments in carrying out sen- 
tences of confinement, and to issue subpoenas 
and subpoenas duces tecum, and to enforce by 
attachment attendance of witnesses and the pro- 
duction of books and papers, and to sentence for 
a refusal to be sworn or to answer, all as au- 
thorized for similar proceedings for courts-mar- 
tial in the navy of the United States. He shall 
also have power to punish for contempt occurring 
in the presence of the court. All processes, war- 
rants, and sentences of such courts shall be exe- 
cuted by any sheriff or deputy sheriff or any con- 
stable or police officer of any township, county, 
city, or town, who shall be authorized by law to 
execute or serve any civil or criminal process. 
(1917, c. 200, s. 83; C. S. 6852.) 


§ 127-66. Sentence to confinement in lieu of 
fines.—All courts-martial of the naval militia, in- 
cluding deck courts, shall have the power to sen- 
tence to confinement in lieu of fines authorized 
to be imposed, and shall have the power to direct 
that upon nonpayment of a fine the person con- 
victed shall be confined in any county jail; but 
such sentences to confinement shall not exceed 
one day for each dollar of fine authorized. When 
naval militia forces are embarked on any vessel, 
the confinement in whole or in part may be had 
in prisons provided on said ship. (1917, c. 200, 
s. 81; C. S. 6853.) 


§ 127-67. Dismissal or dishonorable discharge. 


—No sentence of dismissal or dishonorable dis- 


charge from the naval militia shal!, except when 
the naval militia shall have been called into the 
service of the United States, be executed without 
the approval of the governor. (1917, c. 200, s. 
82; C..S. 6854.) 

§ 127-68. Collection of fines—The amount of 
any fine imposed under sentence of the courts 
heretofore named on any member of the naval 
militia may be collected from him, or may be de- 
ducted from any amount due said member as ac- 
crued pay. (1917 c. 200, s. 84; C. S. 6855.) 


§ 127-69. Courts of inquiry.—Courts of inquiry 
in the naval militia shall be instituted, constituted, 
and conducted in the same manner and shall have 
like powers and duties as similar courts in the navy 
of the United States, except that they shall be 
ordered by the governor. (1917, c. 200, s. 85; 
C. S. 6856:) 
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Art. 5. Regulations as to Active Service. 


§ 127-70. National guard and naval militia first 
ordered out.—In all cases the national guard and 
naval militia as provided for in this chapter shall 
be first ordered into service. (1917, c. 200, s. 44; 
C. S. 6857.) 


§ 127-71. Regulations enforced on actual serv- 
ice.—Whenever any portion of the militia shall 
be called into service to execute the law, suppress 
riot or insurrection, or to repel invasion, the ar- 
ticles of war, and articles for the government of 
the navy, governing the army and navy of the 
United States, and the regulations prescribed 
for the army and navy of the United States, and 
the regulations issued thereunder, shall be en- 
forced and regarded as a part of this chapter 


until said forces shall be duly relieved from 
such duty. As to offenses conimitted when 
such articles of war and articles for the 


government of the navy are so in force, courts- 
martial shall possess, in addition to the jurisdic- 
tion and power of sentence and punishment 
herein vested in them, all additional jurisdiction 
and power of sentence and punishment exercis- 
able by like courts under such articles of war and 
articles for the government of the navy or regu- 
lations or laws governing the United States army 
and navy or the customs and usages thereof; but 
no punishment under such rules and articles 
which will extend to the taking of life shall in 
any case be inflicted except in time of war, inva- 
sion, or insurrection, declared by a proclamation 
of the governor to exist, and then only after 
approval by the governor of the sentence inflict- 
ing such punishment. Imprisonment other than 
in guardhouse shall be executed in county jails 
or other prisons designated by the governor for 
that purpose. (1917, c. 200, s. 45; C. S. 6858.) 


§ 127-72. Regulations governing unorganized 
militia—Whenever any part of the unorganized 
militia is ordered out, it shall be governed by the 
same rules and regulations and be subject to the 
same penalties as the national guard or naval 
miiitix. . (1917, c. 200) s,°35; C; S. °6859.) 


Art. 6. Unorganized Militia. 


§ 127-73. Unorganized militia ordered out for 
service.—The commander-in-chief may at any 
time, in order to execute the law, suppress riots 
or insurrections, or repel invasions, in addition 
to the national guard, the national guard reserve, 
and the naval militia, order out the whole or any 
part of the unorganized militia. When the militia 
of this state or a part thereof is called forth under 
the constitution and laws of the United States, 
the governor shall first order out for service the 
national guard or naval militia, or such part there- 
of as may be necessary, and if the number avail- 
able be insufficient, he shall then order out such a 
part of the unorganized militia as he may’ deem 
necessary. During the absence of organizations 
of the national guard or naval militia in the serv- 
ice of the United States, their state designations 
shall not be given to new organizations. (1917, c. 
200, s. 46; C. S. 6860.) 

§ 127-74. Manner of ordering out unorganized 


militia—The governor shall, when ordering out 
the unorganized militia, designate the number. 
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He may order them out either by calling for vol- 
unteers or by draft. He may attach them to the 
several organizations of the national guard or 
naval militia, or organize them into separate bri- 
gades, regiments, battalions, companies, sepa- 
rate corps, batteries, troops, or divisions, as may 
be best foratiie service. (1917, c, 200, s. 47° C. S, 
6861.) 


§ 127-75. Draft of unorganized militia—If the 
unorganized militia is ordered out by draft, the 
governor shall designate the persons in each 
county to make the draft, and prescribe rules and 
regulations for conducting the same. (1917, c. 
200, s. 48; C. S. 6862.) 


§ 127-76. Punishment for failure to appear.— 
Every member of the militia ordered out for 
duty, or who shall volunteer or be drafted, who 
does not appear at the time and place ordered, 
shall be liable to such punishment as a court- 


martial may determine. (1917, c. 200, s. 49; C. 
S. 6863.) 
§ 127-77. Promotion of marksmanship. — The 


adjutant general is authorized to detail a com- 
missioned officer of the North Carolina national 
guard or member of the unorganized militia to 
promote rifle marksmanship among the unor- 
ganized militia of the state. Such officer or mem- 
ber of the unorganized militia so detailed shall 
serve without pay and it shall be his duty to 
organize and supervise rifle clubs in schools, 
colleges, universities, clubs and other groups, un-~ 
der such rules and regulations as the adjutant 
general shall prescribe and in such manner to 
make them, when duly organized, acceptable for 
membership in the national Rifle Association, 
Provided, that such duties and efforts shall in no 
wise interfere or conflict with clubs of schools or 
in no wise interfere or conflict with clubs of 
schools or units operating in R. O. T. C. or simi- 
lar schools under the supervision of army instruc- 
tors. 

The adjutant general may reimburse the officer, 
or member of the unorganized militia, so detailed 
to promote rifle marksmanship, as aforesaid, for 
such expenses actually incurred, not to exceed 
the amount appropriated for such purpose by the 
General Assembly. (1937, c. 449.) 


Art. 7. Pay of Militia. 


§ 127-78. Rations and pay on _ service.—The 
militia of the state, both officers and enlisted men, 
when called into the service of the state, shall be 
rationed and receive the same pay as when called 
into the service of the United States. When called 
in aid of the civil authorities, enlisted men shall 
receive in addition to such pay the sum of one 
($1.00) dollar per day. (Rev., s. 4856; Code, s. 
3248: R. C., c. 70, s. 84; 1813, c. 850, s. 5; 1907, 
C3163 1917):c. 200,)s. 50;°1935, .c.'452;. 6.95. 6864) 

Cross Reference.—As to National Guardsmen coming with- 
in the Workmen’s Compensation Act when on duty, see 
note to § 127-102. 


Editor’s Note—By the amendment of 1935 the fee wag 
increased from sixty cents to one dollar per day. 


§ 127-79. Rate of pay for service——The gover- 
nor may, whenever the public service requires it, 
order upon special or regular duty any officer or 
enlisted man of the national guard or naval militia, 
and the expenses and compensation therefor of 
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such officer and enlisted man shall be paid out 
of the appropriations made to the adjutant gen- 
eral’s department. Such officer and enlisted man 
shall receive the same pay as officers and enlisted 
men of the same grade and like service of the 
regular army or navy; but officers when on duty 
in connection with examining boards, efficiency 
boards, advisory boards, and courts of inquiry 
shall be allowed actual expenses and four dollars 
per diem for such duty, Officers serving on gen- 
eral or special courts-martial shall receive the 
base pay of their rank. No staff officer who re- 
ceives a salary from the state as such shall be 
entitled to any additional compensation other 
than actual and necessary expenses incurred while 
traveling upon orders issued by the proper au- 


thority, (1917, cc... 200, se. 51 wl Uap te taht eee: 
6865.) 
Editor’s Note. — The next to the last sentence of this 


section was inserted by the amendment of 1935. 


§ 127-80. Paid by the state-——When the militia 
or any portion thereof shall be called into service 
to execute the law, suppress riots or insurrections, 
and to repel invasions, the pay, subsistence, 
transportation, and other necessary expenses inci- 
dent thereto shall be paid by the state treasurer, 
upon the approval of the governor and warrant 
Of the auditor. 6 (1917 ce 200 snipes @- nse 6SG08) 


Editor’s Note.—In the case of Worth v. Commissioners, 
118 N. C. 112, 24 S. E. 778 it was held in construing the 
prior law that the state should pay the cost of a militia when 
it is called out by the governor to aid a sheriff in executing 
a writ of possession; Clark and Montgomery J. dissenting 
on the grounds that the county should pay the expense as it 
was for the county, and the rest of the state should not 
have to pay for the privilege of serving the county. In the 
earlier case of Commissioners v. Commissioners, 75 N. C. 
240 it was said that a county could not recover back money 
voluntarily paid for the upkeep of a militia while in its 
service, although there was no debt, and the county could not 
have been forced to pay. 


§ 127-81. Pay: of general and field officers.— 


General and field officers when away from their 
home stations visiting the organizations of their 
commands, for inspection and instruction under 
orders from proper authority, shall receive actual 
necessary expenses and the pay of their rank. 
(191720200, 82 6387 (Grepwasamy) 


§ 127-82. Pay and care of soldiers injured in 
service—A member of the national guard and 
naval militia who shall, when on duty or assem- 
bled therefor in case of riot, tumult, breach of 
peace, insurrection, or invasion, or to repel in- 
vasion or in aid of the civil authorities, receive 
any injury, or incur or contract any disability or 
disease, by reason of such duty or assembly 
therefor, or who shall without fault or neglect 
on his part be wounded or disabled while in line 
of duty, which shall temporarily incapacitate him 
from pursuing his usual business or occupation, 
shall during the period of such incapacity receive 
the actual necessary expenses for care and medi- 
cine and medical attendance, to be paid out of the 
contingency and emergency fund, or such other 
fund as may be designated by law. (1917, c. 200, 
s. 54; C. S. 6868.) 


Art. 8. Privilege of Organized Militia. 

§ 127-83. Leaves of absence for state officers 
and employees.—All officers and employees of the 
state who shall be members of the national guard, 
naval militia, officers reserve corps, enlisted re- 
serve corps, or the naval reserves shall be entitled 
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to leaves of absence from their respective duties, 
without loss of pay, time, or efficiency rating, on 
all days during which they shall be engaged in 
field or coast-defense training ordered or au- 
thorized under the provisions of this chapter or 
as may be directed by the president of the United 
states. (1917,..c. 200.8. Bessd0sce tena sale 
S. 6869.) 


Editor’s Note.—The 1937 amendment made this section ap- 
plicable to the officers reserve corps, the enlisted reserve 
corps and the naval reserves. 


§ 127-84. Contributing members.—Each organ- 
ization of the national guard and naval militia 
_may, besides its regular and active members, en- 
roll twenty-five contributing members on pay- 
ment in advance by each person desiring to be- 
come such contributing member of not less than 
ten dollars per annum, which money shall be 
paid into the company treasury. Each contrib- 
uting member shall be entitled to receive from 
the commanding officer thereof a certificate of 
membership, which certificate shall exempt the 
holder from jury duty. (1917, c. 200, s. 90; C. 
S. 6871.) 


Cross References.—For section exempting active members 


of the National Guard, Naval Militia, Officers Reserve 
Corps, Enlisted Reserve Corps, and Naval Reserve from 


jury duty, see § 9-19. As to provisions of the section not be- 
ing applicable to personnel and units of state guard, see § 
127-111, subsection 6. 


§ 127-85. Organizations may own property; ac- 
tions.—Organizations of the national guard and 
naval militia shall have the right to own and keep 
real and personal property, which shall belong to 
and be under the control of the members of the 
organization; and the commanding officer of any 
organization may recover for its use debts or ef- 
fects belonging to it, or damages for injury to 
such property, action for such recovery to be 
brought in the name of the commanding officer 
thereof before any court of justice within the 
state having jurisdiction; and no suit or com- 
plaint pending in his name shall be abated by his 
ceasing to be commanding officer of the organi- 
zation; but upon motion of the commander suc- 
ceeding him such commander ‘shall be adinitted 
to prosecute the suit or complaint in like manner 
and with like effect as if it had been originally 
commenced. by. him.- (1917, c., 200, s.93; G,0S; 
6872.) 

Cross Reference.—As to provisions of this section not be» 


ing applicable to personnel and units of state guard, see § 
127-111, subsection 6. 


§ 127-86. When families of soldiers supported 
by county.—When any citizen of the state is ab- 
sent on duty as a member of the national guard 
or naval militia, and his family are unable to sup- 
port themselves during his absence, the board of 
commissioners of his county, on application, shall 
make towards their maintenance such allowance 
as may be deemed reasonable. (1917; cc2eu 
6° 05* ClS6873.4 


Art. 9. Care of Military Property. 


§ 127-87. Custody, of military property —All 
public military property, except when used in 
the performance of military duty, shall be kept 
in armories, or other properly designated places 
of deposit; and it shall be unlawful for any person 
charged with the care and safety of said public 
property to allow the same out of his custody, 


| 


§ 127-88 
except as above specified. (1917, c. 200, s. 


Coe S ip 68745) 


§ 127-88. Property deposited in arsenal.—All 
the public arms of every description which may 
not be distributed among the militia according to 
law shall be deposited and kept in the public ar- 
senal established at Raleigh. (1917, c. 200, s. 39; 
Gaomost5.) 


§ 127-89. Arsenal provided.—The board of pub- 
lic buildings and grounds shall provide a suitable 
building for an arsenal for the storage of military 
and sother property... (1917) ‘c.)200\5ss96 Cars, 
6876.) 


§ 127-90. Property kept in good order.—E very 
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noncommissioned officer and private belonging 


to any company equipped with public arms shall 
keep and preserve his arms and accoutrements in 
good order and in a soldierly manner; and for 


every neglect to do so may be punished as a 
court-martial may direct. (1917, c. 200, s. 40; C. 
Ss 6877: 


§ 127-91. Horses and vehicles used only for 
military purposes.—Horses, motor trucks, and 
other vehicles issued by the secretary of war to 
the national guard shall be used solely for mili- 
tary purposes.. Necessary expense in maintaining 
such horses, trucks, or vehicles, not provided for 
by the federal government to include stables, 
storage, and other incidental expenses, shali be a 
proper charge against funds appropriated ‘or the 
national guard: Provided, such expense shall be 
specifically authorized by the governor and certi- 
fied to by the adjutant general. (1917, c. 200, s. 
eitoet  c 1203 °S,.49- CS, 6878.) 


§ 127-92. Transfer of property.—All officers 
accountable or responsible for public funds, prop- 
‘erty, or books, before being relieved from the 
duty shall turn over the same according to the 
regulations prescribed by the governor. (1917, 
Ee 200, 's.-42: C. 'S: 6879.) 


§ 127-93. Replacement of lost or damaged 
property.—Whenever any military property is- 
sued to the militia of‘the state shall have been 
lost, damaged, or destroyed, and upon report of a 
disinterested survey officer of the regular army, 
navy or the militia it shall appear that the loss, 
damage, or destruction of property was due to 
carelessness or neglect, or that its loss, damage, 
or destruction could have been avoided by the ex 
ercise of reasonable care, the money value of such 
property shall be charged to the accountable and 
responsible officer or enlisted man, and the pay 
of such officers and enlisted men from both fed- 
eral. and state funds at any time accruing may be 
stopped and applied to the payment of any such 
indebtedness until the same is discharged. In ad- 
dition thereto any officer accountable or respon- 
sible for military property shall be liable on his 
bond to the state and the property and disburs- 
ing officer or accounting officer for any lost, 
damaged, or destroyed property for which he is 
accountable or responsible. (1917, c. 200, s. 43; 
GS; 6880.) 


§ 127-94. Injuring military property—If any 
person shall wantonly or wilfully injure or de- 
stroy any arms, equipment, or other military 
property of the state, and refuse to make good 
such injury or loss, or shall sell, dispose of, se- 
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crete, or remove the same with intent to sell or 
dispose thereof, he shall be fined not more than 
one hundred dollars or imprisoned not more than 
six months, or both.* (Rev:,: s. 3536; Code, ‘s. 
Sova sel ST O-Gerew 2 repiss 19S Geo! 688i.) 


§ 127-95. Member of national guard failing to 
return property.—If any member of the North 
Carolina national guard shall wilfully fail to re- 
turn any property of the state or the United 
States to the armory or other place of deposit, 
when notified by competent authority so to do, 
he shall be guilty of a misdemeanor and fined not 
exceeding fifty dollars, or imprisoned not exceed- 
ing thirty days. (Rev., s. 3537; C. §. 6882.) 


§ 127-96. Selling accoutrements.—If{ any per- 
son shall sell, dispose of, pawn or pledge, destroy 
or injure, or wilfully retain after demand made, 
any public property issued for the purpose of 
arming or equipping the National Guard or mi- 
litia of the state, he shall be guilty of a misde- 
TeANOLe Oheve seoD4l -e COode, so) wser4y SOs: 
S74. -s' S03) 'C.S:°6889:) 


§ 127-97. Selling public arms.—If any person to 
whom shall be confided public arms or accoutre- 
ments shall sell, or in any manner embezzle the 
same, or any part thereof, or if any person shall 
purchase any of them, knowing them to ne such, 
the person so offending shall be guiltv of a mis- 
demeanor. . (Rev., +s. 3542; Code, s. 3556;/ R. C., 
c. 89, s. 8; 1831, c. 45, s. 5; C. S. 6884.) 


§ 127-98. Refusing to deliver public arms on 
demand.—Every commissioned officer of the mi- 
litia, whenever and wherever he shall see or learn 
that any of the arms or accoutrements or other 
military property. belonging to the state is in the 
possession of any person other than in whose 
hands they may be placed for safekeeping, under 
the provisions of the law, shall make immediate 
demand: for the same personally or in writing; 
and should such person refuse to deliver them to 
the officer he shall be guilty in like manner, and 
punished in like manner as for selling or em- 
bezzling public arms. (Rev., s. 3540; Code, s. 
Bhat eel CO. iG BAO URS) i BAB. GS 2 Ria SS, 
6885.) 


§ 127-99. Expenses of shipping and handling 
military property.—The freight charges and ex- 
penses of packing and handling military property 
and equipment for shipping to and from the state 
arsenal shall be paid from funds appropriated to 
the Adjutant General’s department. (1917, c. 
200, 8.95200. S.168865) 


Art. 10. Support of Militia. 


§ 127-100. Requisition for federal funds.—The 
governor shall make requisition upon the secre- 
tary of war for such state allotment from federal 
funds as may be necessary for the support of the 
militias (2917, \ ¢, 200,48, 23% 102d oe 20 e810 
CarS5, 68872) 


§ 127-101. County appropriations——The county 
commissioners may appropriate such sums of 
money to the various organizations of the na- 
tional guard or naval militia in their counties and 
at such times as the board may deem proper. 
(1917, c. 200, s. 91; C. S. 6888.) 


§ 127-102. Allowances made to different organi- 
zations.—There shall be allowed each year actual 
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expenses to the following Field Officers for the 
maintenance of their respective Headquarters, in- 
cluding rent, light, heat, postage, stationery, 
printing, and other necessary expenses and to 
the Commanding Officers of Companies, Bat- 
teries, Troops, and Detachments, and to Staff 
Officers, all in accordance with rules and regu- 
lations prescribed by the Adjutant General, as 
follows: To Brigade and Regimental Comman- 
ders, not to exceed two hundred and twenty-five 
dollars ($225); to Commanding Officers of sepa- 
rate Battalions, Squadrons, or similar organiza- 
tions, not to exceed one hundred and twenty-five 
dollars ($125); to Commanding Officers of Bat- 
talions, Squadrons, or similar organizations being 
a part of the regiment, not to exceed one hundred 
dollars ($100); to the Commanding Officers of 
Companies, Batteries, Troops, Detachments and 
similar units, not to exceed two hundred dollars 
($200); to Lieutenants serving with units, not to 
exceed one hundred dollars ($100); to .Regimen- 
tal Adjutants, Plans and Training Officers, and 
Adjutants of separate Battalions, Squadrons, and 
similar organizations, not to exceed one hundred 
dollars ($100). 


There shall be allowed annually to each Com- 
pany, Battery, Troop, and similar organizations 
federally recognized under regulations prescribed 
by the War Department in its Tables of Organi- 
zation for the National Guard, not to exceed the 
sum of six hundred dollars ($600), to be applied 
to the payment of armory rent, heat, light, sta- 
tionery, postage, printing and othér necessary ex- 
penses of the organization, in accordance with 
rules and regulations prescribed by the Adjutant 
General. 

There shall be allowed annually to the supply 
sergeant of each Company, Battery, and Troop, 
and to a petty officer of each division of Naval 
Militia, Aeronautic Section, and to supply ser- 
geants of similar units, the sum of one ‘hundred 
dollars. There shall be paid monthly to stable 
sergeants the sum of fifteen dollars, and to horse- 
shoers ten dollars, of units entitled to and ac- 
tually having animals to care for. 


Each enlisted man belonging to an organization 
of the National Guard shall receive fifty cents as 
compensation for each armory drill, not exceed- 
ing sixty (60) drills per annum, ordered for his 
organization, where he is officially present and in 
which he participates, the said compensation to 
be paid in the same manner and under such laws 
and regulations as now or hereafter may be pre- 
scribed by the United States Government or by 
the War Department therefor for pay for Na- 
tional Guard enlisted men: And provided fur- 
ther, that the appropriation made by the State of 
North. Carolina for the support of the National 
Guard is sufficient, after the payment of other 
necessary expenses of maintaining said guard, to 
make such payment. 


All payments are to be made by the State dis- 
bursing officer in semi-annual installments on the 
first day of July and the first day of January of 
each year; but no payment shall be made unless 
all drills and parades required by law are duly 
performed by all organizations named. No of- 
ficer shall be entitled to receive any part of the 
amounts named herein unless he has performed 
satisfactorily all duties required of him by law 
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and has pursued such course of instruction as 
may from time to time be required. 

The commanding officer of all organizations 
participating in the. appropriations herein made 
shall render an itemized statement of all funds 
received from any source whatever for the sup- 
port of their respective organizations in such 
manner and on such forms as may be prescribed 
by the Adjutant General. Failure on the part of 
any officer to submit promptly when due the fi- 
nancial statement of his organization will be suf- 
ficient cause to withhold all appropriations for 
such organizations. (1917, c. 200, s..97; 1919; c: 
Sits MOQ sc 20S. ddl 923 Cee 1 oe4 CeO wales 
C22%.19 207 Cam roceon) 

Cross Reference.—As to provisions of this section not be- 
ing applicable to personnel°and units of state guard, see § 
127-111, subsection 6. 

Enlisted Man within Workmen’s Compensation Act. — 
By this and § 127-78 the State has provided for payment 
in a certain manner to privates who have enlisted in the 
North Carolina National Guard, and a private therein 
who has taken the prescribed oath is an employee of the 
State within the meaning of the Workmen’s Compensa- 
tion Act, and where he has sustained an injury arising 
out of and in the course of the performance of his duties 
as an enlisted man he is entitled to the compensation pre- 


scribed by the statute. Baker v. State, 200 N. C. 232, 
1565-S.5 Ee 917. : 
Art. 11. General Provisions. 


§ 127-1038. Reports of officers.——All officers of 
the national guard and the naval militia shall 
make such returns and reports to the governor, 
secretary of war, secretary of the navy, or to such 
officers as they may designate, at such times and 
in such forms as may from time to time be pre- 
scribed. (1917 cy 200755221. Co S.168905 


§ 127-104. Officer to give notice of absence.— 
When any officer shall have occasion to be absent 
from his usual residence one week or more, he 
shall notify the officer next in command, and also 
his next superior officer in command, of his in- 
tended absence, and shall arrange for the officer 
next in command to handle and attend to all offi- 
cial: communications. (1917, c. 200, s. 22; CG. S) 
6891.) 


§ 127-105. Articles of war applicable in time of 
peace.—The national guard and naval militia, 
when not in the service of the United States, 
shall, except as to punishments, be governed 
respectively by the United States army regula- 
tions and articles of war, and the navy regula- 
tions and articles for the government of the navy. 
(1917, c. 200, s. 34; C. S. 6892.) 


§ 127-106. Commanding officer may prevent 
trespass and disorder—vThe commanding officer 
upon any occasion of duty may place in arrest 
during the continuance thereof any person who 
shall trespass upon the camp ground, parade 
ground, armory, or other place devoted to such 
duty, or who shall in any way or manner inter- 
rupt or molest the orderly discharge of duty by 
those under arms, or shall disturb or prevent the 
passage of troops going’to or returning from any 
duty. He may prohibit and prevent the sale or 
use of all spirituous liquors, wine, ale, beer, or 
cider, the holding of huckster or auction sales, 
and all gambling within the limits of the post, 
camp ground, place of encampment, parade, or 
drill under his command, or within such limits 
not exceeding one mile therefrom as he may pre- 
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scribe. And he may in his discretion abate as 
common nuisance all such sales. (1917, c. 200, 
$94 CES" 6893.) 


§ 127-107. Organizing company without au- 
thority——If any person shall organize a military 
company, or drill or parade under arms as a mili- 
tary body, except under the militia laws and 
regulations of the state, or shall exercise or at- 
tempt to exercise the power or authority of a 
military officer in this state, without holding a 
commission from the governor, he shall be guilty 
of a misdemeanor. (Rev., s. 3538; 1893, c. 374, 
Seopa Ge 70894.) 


§ 127-108. Placing name on muster roll wrong- 
fully—If any officer of the militia of the state 
shall knowingly or wilfully place, or cause to be 
placed, on any muster roll the name of any per- 
son not regularly or lawfully enlisted, or the 
name of any enlisted man who is dead or who 
has been discharged, transferred, or has lost 
membership for any cause whatsoever, or who 
has been convicted of any infamous crime, he 
shall be guilty of a misdemeanor. (Rev., s. 3539; 
1893, c. 374, s. 33; C. S. 6895.) 


§ 127-109. Protection of the uniform.—It shall 
be unlawful for any person not an officer or en- 
listed man in the United States army, navy, or 
marine corps to wear the duly prescribed uniform 
of the United States army, navy, or marine corps, 
or any distinctive part of such uniform, or a un- 
iform any part of which is similar to a distinctive 
part of the duly prescribed uniform of the United 
States army, navy, or marine corps: Provided, 
that the foregoing provisions shall not be con- 
strued so as to prevent officers or enlisted men 
of the national guard from wearing, in pursuance 
of law and regulations, the uniform lawfully pre- 
scribed to be worn by such officers or enlisted 
men of the national guard; nor to prevent mem- 
bers of the organization known as the Boy Scouts 
of America, or the naval militia, or such other 
organizations as the secretary of war may desig- 
nate, from wearing their prescribed uniforms; 
nor to prevent persons who in time of war have 
served honorably as officers of the United States 
army, navy, Or marine corps, regular or volun- 
teer, and whose most recent service was termi- 
nated by an honorable discharge, mustered out, 
or resignation, from wearing, upon occasions of 
ceremony, the uniform of the highest grade they 
have held by brevet or other commission in such 
regular or volunteer sevice; nor to prevent any 
person who has been honorably discharged from 
the United States army, navy, or marine corps, 
regular or volunteers, from wearing his uniform 
from the place of his discharge to his home with- 
in three months after his discharge; nor to pre- 
vent the members of military societies composed 
entirely of honorably discharged officers and en- 


listed men, or both, of the United States army, 


Navy Or marine corps, regular or volunteers, 
from wearing, upon occasions of ceremony, the 
uniform duly prescribed by such societies to be 
worn by members thereof; nor to prevent the 
instructors and members of the duly organized 
cadet corps of a state university, state college, 
or public hizh school offering a regular course in 
military instruction from wearing the uniform 


duly prescribed by the authorities of such univer- 
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sity, college, or public high school for wear by 
the instructors and members of such cadet corps; 
nor to prevent the instructors and members of 2 
duly organized cadet corps of any other institu- 
tion of learning offering a regular course in mil- 
itary instruction, and at which an officer or en- 
listed man of the United States army, navy, or 
marine corps is lawfully detailed for duty as in- 
structor in military science and tactics, from wear- 
ing the uniform duly prescribed by the authorities 
of such institution of learning for wear by the in- 
structors and members of such cadet corps; nor 
to prevent civilians attendant upon a course of 
military or naval instruction authorized and con- 
ducted by the military or naval authorities of the 
United States from wearing, while in attendance 
upon such course of instruction, the uniform 
authorized and prescribed by such military or 
naval authorities for wear during such course of 
instruction; nor to prevent any person from wear- 
ing the uniform of the United States army, navy, 
or marine corps, in any playhouse or theater, or 
in moving-picture films while actually engaged 
in representing therein a military or naval char- 
acter not tending to bring discredit or reproach 
upon the United States army, navy, or marine 
corps: Provided further, that the uniform worn 
by officers or enlisted men of the national guard, 
or by the members of the military societies, or 
the instructors and members of the cadet corps: 
referred to in the preceding proviso, shall include 
some distinctive mark or insignia to be prescribed 
by the secretary of war to distinguish such uni- 
forms from the uniforms of the United States army, 
navy, or marine corps; and provided further, that 
the members of the military societies and the in- 
structors and members of the cadet corps herein- 
before mentioned shall not wear the insignia of 
rank prescribed to be worn by the officers of the 
United States army, navy, or marine corps, or any 
insignia of rank similar thereto. Any person who 
offends against the provisions of this section, shall 
on conviction, be punished by a fine not exceed- 
ing fifty dollars, or by imprisonment not exceed- 
ing thirty days, or by both such fine and im- 
prisonment. (1921, c. 120, s. 12; C. S. 6895(a).) 


§ 127-110. Upkeep of camps.—There shall be 
paid from the appropriations from the national 
guard such amounts as may be necessary for the 
maintenance, upkeep, and improvement of the 
state camp or camps: Provided, such expenditures 
shall be approved and authorized by the governor. 
(1921, "e. 120;sP Ler" C. oF 6895 (b)2) 


Art. 12. State Guard. 


§ 127-111. Authority to organize and maintain 
state guard of North Carolina. 


1. Whenever the president of the United States 
,shall order or call all or any part of the national 
guard of the state into active federal service, the 
governor is authorized, subject to such regula- 
tions as the secretary of war may prescribe, to 
organize such part of the unorganized militia as 
a state force, for discipline and training, into 
companies, battalions, or regiments, as may be 
deemed necessary for the defense of the state; to 
maintain, uniform, and equip such military force 
within the appropriation available; to exercise dis- 
cipline in the same manner as is now or may be 
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hereafter provided by the state laws for the na- 
tional guard; to train such force in accordance 
with training regulations issued by the war de- 
partment. Such military force to be subject to 
the call or order of the governor to execute the 
law, suppress riots or insurrections, or to repel 
invasion, as is now or may hereafter be provided 
by law for the national guard and for the unor- 
ganized militia. Units of the state guard will be 
disbanded upon return of the national guard to 
state control, or as soon thereafter as practical. 


2. Such military force shall be designated as the 
“North Carolina state guard” and shall be com- 
posed of men of the unorganized militia as shall 
volunteer for service therein, or as shall be 
drafted as provided by law. Membership in the 
North Carolina state guard shall be open to men 
of.not less than eighteen and not more than fifty 
years of age. They shall be additional to and 
distinct from the national guard organized under 
existing law. They shall not be required to serve 
outside the boundaries of this state. 


3. The governor is hereby authorized to pre- 
scribe the rules and regulations governing the ap- 
pointment of officers, the enlistment of men, the 
organization, administration, equipment,  disci- 
pline and discharge of the personnel of such mili- 
tary force; to requisition from the secretary of 
war such arms and equipment as may be in pos- 
session of and can be spared by the war depart- 
ment, and to extend thereto the facilities of avail- 
able armories and their equipment and such state 
premises and property as may be available for the 
purpose of drill and instruction. 


4, Such force shall not be called, ordered, or in 
any manner drafted, as such, into the military 
service of the United States, but no person shall 
by reason of his membership in any such unit or 
organization be exempted from military service 
under any federal law. 

5. The governor is hereby authorized to ap- 
propriate to the benefit of the state guard any and 
all unexpended monies found by the governor to 
be unnecessary for use of the national guard in 
the appropriation made to the national guard by 
the general assembly, for the present or for sub- 
sequent fiscal years and, if necessary, to make al- 
lotment of monies from the contingent and emer- 
gency fund with the concurrence of the council 
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Art. 1. General Provisions. 


Sec. 

128-1. No person shall hold more than one office. 

128-2. Holding office contrary to the constitu; 
tion; penalty. 

128-3. Bargains for office void. 

128-4. Receiving compensation of subordinates 
for appointment or retention; removal. 

128-5. Oath required before acting; penalty. 

128-6. Persons admitted to office deemed to hold 
lawfully. 

128-7. Officer to hold until successor qualified. 

128-8. Officers and employees responsible for 
cash or property to be surety bonded. 

128-9. Peace officers employed by state to give 


bond. 
128-10. Citizen to recover funds of county or 
town retained by delinquent official. 


AND. PUBLIC OFFICERS 


of state. Upon the disbandment of the state 
guard any monies or balance to the credit of the 
units of this organization shall be paid into the 
state treasury for the benefit of the national 
guard, and all property, clothing, and equipment 
belonging to the state shall be transferred to the 
account of the national guard for disposition in 
accordance with the best interests of the state 
and as deemed advisable by the governor. Upon 
the disbandment of any one or more units of the 
state guard on a date prior to the disbandment of 
the entire organization, the governor is authorized 
to have transferred any state property or balance 
of funds of said disbanded units to any new unit 
or units organized to fill such vacancies, or other- 
wise as the governor may direct. 

6. The North Carolina state guard shall be sub- 
ject to the military laws of the state not incon- 
sistent with or contrary to the provisions con- 
tained in this article with the following excep- 
tions: 

The provisions of §§ 9-19, 127-84, 127-85 and 
127-102, as amended, shall not be applicable to the 
personnel and units of the state guard. 

7. (a) There shall be allowed annually to each 
unit or company of the state guard such funds 
as may be necessary to be applied to the payment 
of armory rent, heat, light, stationery, printing, 
and other expenses. ‘The allowance to each unit 
annually will not exceed $600.00. 

(b) All payments are to be made by the adju- 
tant general in accordance with state laws in 
semi-annual installments on the first day of July 
and the first day of January of each year, but no 
payment shall be made unless all drills and pa- 
rades required by law are duly performed by all 
organizations named. ; 

(c) The commanding officer of all organiza- 
tions participating in the appropriation herein 
named shall render an itemized statement of all 
funds received from any source whatsoever for 
the support of their respective organizations in 
such manner and on such forms as may be pre- 
scribed by the adjutant general. Failure on the 
part of any officer to submit promptly, when due, 
the financial statement of his organization will be 
sufficient cause to withhold all appropriations for 
such organizations. (1941, c. 43; 1943, c. 166.) 


Editor’s Note.—The 1943 amendment inserted the second 
sentence of paragraph 2. 


and Public Officers. 


Sec. 

128-11. Trust funds to be kept separate. 

128-12. Violations to be reported; misdemeanors. 

128-13. Local: Officers compensated from fees to 
render statement; penalty; proceeds to 
school fund. 


128-14. Identification cards for field agents or 


g deputies of state departments. 
128-15. Preference for veterans in employment. 
128-15.1. Section 128-15 applicable to persons 


serving in present war. 


Art. 2. Removal of Unfit Officers. 


128-16. Officers subject to removal; for what of- 
fenses. 

128-17. Petition for removal; county attorney to 
prosecute. 
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Sec. 

128-18. Petition filed with clerk; what it shall con- 
tain; answer. 

128-19. Suspension pending hearing; how vacancy 
filled. 

128-20. Precedence on calendar; costs. 


Art. 8. Retirement System for Counties, 
Cities and Towns. 


128-21. Definitions. 

128-22. Name and date of establishment. 

128-23. Acceptance by cities, towns and counties. 
128-24. Membership. 

128-25. Membership in system. 

128-26. Allowance for service. 

128-27. Benefits. 

128-28. Administration. 

128-29. Management of funds. 


Art. 1. General Provisions. 


§ 128-1. No person shall hold more than one 
office——No person who shall hold any office or 
place of trust or profit under the United States, 
or any department thereof, or under this state, or 
under any other state or government, shall hold 
or exercise any other office or place of trust or 
profit under the authority of this state, or be 
eligible to a seat in either house of the general 
assembly; Provided, that nothing herein con- 
tained shall extend to officers in the militia, jus- 
tices of the peace, commissioners of public chari- 
ties, or commissioners for special purposes. 
(Rev., s. 2364; Const., Art. XIV, s. 7; C. S. 3200.) 


I. Editor’s Note. 

II, General Considerations. 
f1I. Distinguishing Characteristics. 
IV. General Illustrations. 


Cross References. 

As to constitutional inhibition against double office hold- 
ing, see N. C. Const., Art. XIV, s. 7. As to right of citi- 
zens and tax-payers of a county to bring an action in the 
mature of quo warranto to try the right of a person to hold 
two offices in such county at the same time, see annotation 
under § 1-515. 

I. EDITOR’S NOTE. 


Editor’s Note.—The celebrated case of Hoke v. Hender- 
son, 15 N. C. 1, 2, was decided in the December Term, 1833. 
In that case the court held that a public office constitutes 
4 species of private property based upon a contract be- 
tween the officer and the State, and while the Legislature 
has the power, as the mere incident of a general law, to 
abolish offices as useless, it can not retain the office and 
deprive the officer of his property therein. ‘Thus the status 
of a public office was established as a vested right. This 
decision and approximately forty cases following it form a 
part of our legal history, and are justly famous in the 
judicial annals of North Carolina, hence it is unnecessary 
to refer directly to each individual case in this note. Around 
the principle thus enunciated raged one of the fiercest bat- 
tles of legal arguments within the experience of the bar 
of this State. 

The struggle hegan with the decision of Hoke v. Hender- 
son, supra, and extended over a period of more than sev- 
enty years, flaring up with particular heat in 1870, 1898 and 
1903. It was finally in 1903 that the court by a three to 
two decision overruled Hoke vy. Henderson, supra, in Mial 
v. Ellington, 134 N. C. 131, 46 S. E. 961. In the words of 
Mr. Justice Connor at page 162, “To conclude the matter, 
the doctrine of Hoke v. Henderson is based upon the prop- 
vsition that a public office is private property, with all the 
results that logically flow therefrom. In so far as that 
ease holds this proposition to be law, we expressly over- 
rule it and declare that no officer can have a property in 
the sovereignty of the State; that in respect to offices cre- 
ated and provided for by the Constitution, the people in 
convention assembled alone can alter, change their tenure, 
duties or emoluments, or abolish them; that in respect to 
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Sec. 
128-30. Method of financing. 
128-31. Exemptions from execution. 
128-32. Protection against fraud. 
128-33. Other laws not applicable to members. 
128-34. Transfer of members. 
128-35. Obligations of pension accumulation fund, 
128-36. Local laws unaffected; when benefits be- 
gin to accrue. 
128-37. Levy of taxes; referendum; counties ex- 
cepted. 
128-38. Withdrawal from System by participating 
units. 
Art. 4. Leaves of Absence. 
128-39. Leaves of absence for state officials. 
128-40. Leaves of absence for county officials. 


128-41. Leaves of absence for municipal officers. 


legislative offices, it is entirely within the power of the 
Legislature to deal with them as public policy may sug- 
gest and public interest may demand.”’ 

When Hoke v. Henderson was decided, the Supreme Court 
of the United States had not then held, as it soon after- 
wards did, in Butler v. Pennsylvania, 10 Howard 402, 416, 
13 L. Ed. 472, that an office was not a contract and not 
protected by the contract clause of the Federal Constitu- 
tion. ‘That court has maintained that doctrine with uni- 
formity ever since notably in Newton v. Commissioners, 
100 U. S. 548, 25 I. Ed. 710; Blake v. United States, 103 
U. S. 227, 26 I,. Ed. 462; Crenshaw v. United States, 134 U. 
See LOn. Ct 40, os ln Bd. 625" “Taylor vi. Beckham, 
178 U. S$. 548, 577, 20 S. Ct. 890, 1009, 44 L. Ed. 1187. Mr. 
Chief Justice Clark, in his concurring opinion in Mial v. 
Ellington, 134 N. C. 131, 165, 46 §. E. 961, ventures the 
opinion that, “Had those decisions, or any one of them, 
been rendered in 1833, it is quite certain Hoke y. Hender- 
son would have been decided the other way, for the con- 
struction placed by the United States Supreme Court upon 
any clause of the Federal Constitution is conclusive upon 
all courts.” It is interesting to note that Montgomery, J., 
in his dissenting opinion in Mial v. Ellington frankly ad- 


‘mits that “it may be taken as true that the Supreme Court 


of North Carolina is the only court, State or Federal, which 
has held that a legislative office is property; that it is 
held by contract between the State and the officer, and that 
the officer can be deprived of his office by judicial deter- 
mination only.”” And Mr. Justice Douglas, also dissenting, 
fails to name a single case outside of North Carolina hold- 
ing with Hoke v. Henderson. 

The case was decided at a time when the American po- 
litical spirit was still in its most formative years. We had 
hardly learned to stand without leaning heavily upon Eng- 
lish institutions and customs. It was customary to cling 
to or adopt English political ideas, unless conditions clearly 
indicated the inadvisability of so doing. ‘The question in 
Hoke v. Henderson was one of first impression in any 
American court. It was quite natural that the famous 
court of that day, learned in English Law, should have de- 
cided as they did. Neither is it to be doubted that the 
high esteem in which that great court, composed of Ruf- 
fine Casi, Gaston, Jeand.= Daniel )., is. and has, always 
been, held by the courts of the State, was a great influence 
in upholding the decision in Hoke v. Henderson. How- 
ever, at the dawn of the twentieth century, the principle, 
being so clearly out of harmony with the American polit- 
ical ideas, was at last forced to yield in the name of dem- 
ocratic progress. For, as Mr. Justice Connor points out in 
his opinion in Mial v. Ellington, supra, if it be held that 
a public office is private property, “the State instead of 
being sovereign, finds herself, in her efforts to perform her 
governmental functions, bereft of her sovereignty, her hands 
tied, her progress obstructed, for those whom she has com- 
missioned to be her servants have, by grants of parts and 
parcels of her sovereignty, become her masters, and, con- 
necting her commissions into grants, forbid her to pro- 
ceed or go forward.” 


II. GENERAL CONSIDERATIONS. 


One man may not hold two offices. 
fey 126 ON Ceo 35 ASoe meee 

Statute held unconstitutional as requiring the same person 
to fill two public offices in violation of this section. Brigman 
vo Baley, 213 NG 5119) 195 Si Bs) 617. 


Dowtin v. Beards- 
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At common law there was no limit on the right of a cit- 
izen to hold several offices, except the incompatibility of 
the duties of the several offices, and much learning was in- 
voked in England and in this country on the question of 
“Sncompatibility.” Barnhill v. Thompson, 122 N. C. 493, 
DSCs (20a ale 

Under Constitution.—The question in this State does not 
turn upon the incompatibility of the duties of the two of- 
fices alone, as it did at common law, but upon the plain 
positive language of the Constitution. Caldwell v. Wil- 
son, 121 N. C. 425, 28 S. E. 554; Barnhill v. Thompson, 122 
Nie Con a9sce 291) Sae 720501225 

Under art. 14, § 7, providing that no person who 
shall hold any office or place of trust or profit under the 
United States or any department thereof or under the State, 
etc., shall hold or exercise any other office or place of trust 
or profit under the authority of the State, an office or place 
of trust is a public position, involving a delegation to the 
individual of some part of the sovereign functions of the 
government to be exercised for the public benefit. State v. 
Smith, 145 N. C. 476, 59 S. E. 649. 

Office Vacated Ipso Facto.—The acceptance of a second 
office by one already holding a public office operates ipso 
facto to vacate the first. While the officer has a right to 
elect which of the two he will retain, his election is deemed 
to be made when he accepts and qualifies for the second. 
State v. Thompson, 122 N. C. 493, 29 S. E. 720. 

Necessity of Taking Oath.—The taking of an oath of of- 
fice is not an indispensable criterion, for the office may 
exist without it. State v. Stanley, 66 N. C. 60; State v. 
Patrick, 124 N. C. 651, 33 S. E. 151, 153. 

Power of the Legislature.—The Legislature may reduce 
or increase the salaries of such officers as are not pro- 
tected by the constitution during their term of office, but 
can not deprive them of the whole. Cotten v. Ellis, 52 N. 
C. 545. This case is evidently following Hoke v. Hender- 
son, 15 N. C. 1, which was overruled by Mial v. Ellington, 
134 N. C. 131, 46 S. E. 961. For a complete discussion of 
this line of cases, see Editor’s Note, supra. 

Although an office is a constitutional one, the Legislature 
may, within reasonable limits, change the statutory duties 
and diminish the emoluments of such office, if the public 
welfare requires it. Fortune v. Board, 140 N. C. 322, 52 
S. E. 950; Commissioners v. Stedman, 141 N. C. 448, 54 S. 
E. 269. 

The Legislature may attach additional duties to an ex- 
isting office,.and it may afterwards lop off those duties 
and assign them to a new office, leaving the original of- 
fice as it was before the additional duties were attached to 
it. Dowtin v. Beardsley, 126 N. C. 119, 35 S. E. 241. As 
to power of Legislature to wholly abolish an office, or to 
transfer its duties, see Editor’s Note, supra. 


Manner of Appointment.—Where officers, have to be ap- 
pointed to fill a regular term, the Governor nominates to 
the Senate, unless it be an officer who is elected by the 
people, and then he fills the vacancy or term until the 
people can elect his successor. People v. McIver, 68 N. 
C. 467. See also, People v. Bledsoe, 68 N. C. 457; People 
v. McKee, 68 N. C. 429. 


Authority to Suspend or Remove.—The power to create 
vacancies in a public. office, incumbents of which are 
charged with continuing duties and responsibilities, rests, 
in the absence of provisions to the contrary, in the body 


possessing the original power of appointment. Greene v. 
Owen, 125 N. C. 212, 34 S. E. 424. 
By Consolidation.—Offices whose duties are congruous 


may be consolidated; but it is just, in cases of consolidation 
of offices, to postpone the operation of the law until a va- 
cancy appears in the office whose duties are to be trans- 
ferred. ‘Troy v. Wooten, 32 N. C. 377. 


III. DISTINGUISHING CHARACTERISTICS. 


Definition.—Public office is tenure by virtue of an appoint- 
ment, conferred by public authority. Willis v. Melvin, 53 
NW. 'G62,9763: 

The term embraces the ideas of tenure, duration, emolu- 
ment and duties. United States v. Hartwell, 6 Wall. 385, 
3938187 Bde, 8305 eStatetve. Patrick 1249 NewG 65157662; 33 
Saeed tl: 


Same—Portion of Sovereignty Attaches.—An office or 
place of trust requiring a proceeding by quo warranto for 
the motion of the incumbent is defined as follows: “A 
public position to which a portion of the sovereignty of the 
country, either legislative, executive or judicial, attaches 
for the time being, and which is exercised for the benefit 
of the public.” High Ex. Leg. Rem., sec. 620; Mechem 
Pub. Off., sec. 1; State v. Smith, 145 N. C. 476, 477, 59 S. 
E. 649. 

Same—Agency from State—A public office is an agency 
from the State, and the person whose duty it is to perform 
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this agency is a public officer. State Prison v. Day, 124 
Nae Ca tc02y Ose Ss ly nes toe 

Same—Same—Essence of Duty.—This is considered to be 
the true definition of a public officer in its original, broad 
sense. ‘The essence of it is the duty of performing an 
agency, that is, of doing some act or acts or series of acts 
for the State. State v. Stanley, 66 N. C. 60, 63. 

Same—Authority to Appoint.—If a person is authorized 
to appoint to an office, this duty of itself constitutes him 
a public officer. State v. Stanley, 66 N. C. 60, 8 Am. Rep. 
488, citing Hoke v. Henderson, 15 N. C. 1, 12, cited in notes 
in 17 I, R: A. 243, 244; 247, 249; State v. “Tate, 68 N.C. 
546, cited in note in 17 L. R. A. 247. 

Same—Combination of Duty and Agency.—In the text- 
books it is taught that the word office in its primary sig- 
nification implies a duty or duties—the agency from the 
State to perform the duties. The duties of the office are 
of first consequence, and the agency from the State to per: 
form those duties is the next step in the creation of an of- 
fice. It is the union of the two factors, duty and agency, 
which makes the office. State Prison v. Day, 124 
NPi C2) 362;, 368; 320 Ss B.6748, 46 To RaeA e295: 


Mere Addition of Duties.—An act which merely attaches 
new duties to existing offices does not create a new of: 
fice. McCullers v. Board, 158 N. C. 75, 82, 73 S. E. 816. 

Distinguished from a Public Agency.—The most impor 
tant characteristic which distinguishes an office from a 
public agency is that the conferring of the office carries 
with it a delegation to the individual of some of the sov« 
ereign functions of the government. In this respect the 
terms “office” and “place of trust’? as used in our Con- 
stitution are synonymous. Doyle v. Raleigh, 89 N. C. 133, 
136, 45 Am. Rep. 677; Barnhill v. Thompson, 122 N. C. 
493, 495, 29 S. E. 720; State v. Smith, 145 N. C. 476, 59 S. 
E. 649, 650. 

It is an administrative agency or public employment, and, 
as was said by Chief Justice Marshall, “‘although an office 
is an employment, it does not follow that every employment 
is an office.’”’ United States v. Maurice, Fed. Cas. No. 
15747, 2 Brock. (U. S: C: C.), 96; State v. Smith, 145. N. CG. 
476, 478, 59 S. E. 649. 

Distinguished from Placemen.—The distinction between 
officers and placemen is that the former are required to 
take an oath to support the Constitutions of the State and of 
the United States; whilst the latter are not. Worthy v. 
Barrett, 63 N. C. 199, 


Distinguished from Employment and Contract.—An “of. 
fice’ is defined by good authority as involving a delegation 
to the individual of some of the sovereign functions of gov- 
ernment, to be exercised by him for the benefit of the pub- 
lic, by which it is distinguished from ‘‘employment” or 
“contract.” Mech. Pub. Off. secs. 1, 4; Eliason v. Coleman, 
86 N. C. 236. A public office is an agency for the state. 
State v. Stanley, 66 N. C. 60; Barnhill vy. Thompson, 122 N. 
(Ost Ch Sh YAR 


IV. GENERAL ILLUSTRATIONS. 


The Executive Department is an agency for the State, 
and the Governor and others, whose duty it is to discharge 
oa agency, are public officers. State v. Stanley, 66 N. C. 
60, 64. S 

The trustees of the University, and the directors of the 
penitentiary, of the lunatic asylum and of the institution 
for the deaf, dumb and blind, are public officers. People v. 
McKee, 68 N. C. 429; People v. Bledsoe, 68 N. C. 457, cited 
in notes in 17 I. R. A. 243, 246; People v. Johnson, 68 N. 
C. 471; People v. McGowan, 68 N. C. 520. 

The position of public administrator is a mere adminis- 
trative agency, and not an office or place of trust, within 
the Const. Art. 14, sec. 7, prohibiting a person from filling 
two or more offices or places of trust under the federal, 
State, or county government at the same time. State v, 
Smith, 145 N. C. 476, 59 S. E. 649. 


Legislative Members.—Mr. Justice Reade declares that 
“members of the Legislature are not officers. ‘Theirs are 
places of trust and profit, but not offices of trust and prof- 
it.” Worthy v. Barrett, 63 N. C. 199; Doyle v. Raleigh, 89 
N. C. 133, 136. But see the two following notes. 


The Legislative De>--rtment is an agency for the State, 
and the members of the Senate and of the House of repre- 
sentatives are public officers. State v. Stanley, 66 N. C. 
60, 64. This case and the next preceding one are to be con- 
sidered in the light of the explanation given in the next 
succeeding note. Ed. Note. 

In State v. Stanley, 66 N. C. 60, 65, Pearson, C. J., says: 
“The distinction between Worthy v. Barrett (supra) is this: 
Here we are treating the terms ‘public offices and public 
officers’ in the broad, original, legal sense in which these 
terms are used in the Constitution of the State; there we 
were treating the terms in the restricted sense in which 
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they are used in Article XIV of the Amendment of the Con- 
stitution of the United States.” 

Judges.—The judicial department 
State, and the judges are public officers. 
66 N. C. 60, 64. 

Federal Attorney Acting as Solicitor.—The appointment 
by the judge of the United States District Attorney to act 
temporarily for the absent solicitor in the prosecution of a 
criminal action in the State court, does not come within the 
inhibition of our Constitution, Art. XIV, sec. 7, as to hold- 
ing two offices at the same time. State v. Wood, 175 N. 
C. 809, 95 S. EF. 1050. 

A clerk of the court is a public officer. 
P24 NGEC# 683, 33S. SE aals9. 

Deputy clerk and justice of the peace under Acts 1808, 
c. 12, sec. 3, declares the appointment of deputy clerk of the 
county court to be incompatible with the office of a justice 
of the peace. Wardens v. Sneed, 5 N. C. 485. 

A town clerk is a public officer. Rhodes v. Love, 153 N. 
C. 468, 69 S. E. 436. 

A recorder is a public officer. 
468, 69 S. E. 436. 

Under Const. Art. 14, sec. 7, excepting a justice of the 
peace from the inhibition against one holding two offices 
of trust or profit, one may be both a justice of the peace 
and the recorder of a city recorder’s court. State v. Lord, 
145 N. C. 479, 59 S. E. 656. 

A clerk of the peace is a public officer. Rhodes v. Love, 
153 N. C. 468, 69 S. EB. 436. 

A constable is a public officer. 
468, 69 S. E. 436. 

State Printer.——Under Acts 1869-70, c. 43, abolishing this 
office of State printer, and Acts 1871-72, c. 180, providing 
for the letting of the State printing by contract, the po- 
sition of State printer is not a public office. Brown v. ,Tur- 
ner, 70 N. C. 93, cited in note in 17 L. R. A. 248. 

Clerk of City Works. — It has even been held that a 
clerk of the city works is a public officer. Rhodes v. Love, 
153 N. C. 468, 69 S. E. 436. 

The office of the superintendent of the State’s prison, 
with its attendant duties, is a public office. State v. Stan- 
ley, 66 N. C. 60; Hoke v. Henderson, 15 N. C. 1; Wood v. 
Bellamy ye icowNy C 212,727 9S; F113; State Prison, vy. Day; 
124 N. C. 362, 32 S. E. 748, 749. 

That the members of the county board of education are 
public officers is expressly held in Barnhill v. Thompson, 
122 N. C. 493, 29 S. E. 720. Greene v. Owen, 125 N. C. 212, 
34 S. E. 424, 426. . 

Member of Board of Health.—Laws 1911, c. 62,.sec. 9, re- 
lating to boards of health, held not to violate Const. Art. 
14, sec. 7, forbidding the holding of two offices by one per- 
son. McCullers v. Board, 158 N. C. 75, 73 S. E. 816. 

The office of brigadier general under the Confederate 
States was held to be incompatible with that of adjutant 
general of the State of North Carolina, and the acceptance 
of the former office was held to vacate the latter which was 
held at the time of such acceptance. In the Matter of Mar- 
tin, 60 N. C. 153, in the appendix. But it is now custom- 
ary for the adjutant general of a state to hold a commis- 
sion as brigadier general from the Federal government.—Ed. 
note. 

The office of chief inspector of the shell fish commission 
is a public office. White v. Hill, 125 N. C. 194, 34 S. E. 432. 

The place of chief engineer of the W. N. C. R. R. is not 
a public office. The true test of a public office is that it is 
parcel of the administration of government, or is itself di- 
rectly created by the law-making power. Eliason v. Cole- 
man, 86 N. C. 236. 

Sexton.—It has even been held that a sexton is a public 
officer. Rhodes v. Love, 153 N. C. 468, 69 S, E. 436. 

Performance of Duties after End of Term.—Where the 
statute imposes certain duties to be performed by an offi- 
cer after the expiration of the term of office, their perform- 
ance does not constitute a place or office of trust or prof- 
it so as to disqualify the former officer from holding an- 
other office at the same time. State v. Somers, 96 N. C. 
Boye: OS; si.1 161; 


is an agency for the 
State v. Stanley, 


Wilson v. Jordan, 


Rhodes v. Love, 153 N. C. 


Rhodes v. Love, 153 N. C. 


. 


§ 128-2. Holding office contrary to the consti- 
tution; penalty.—If any person presumes to 
hold any office, or place of trust or profit, or is 
elected to a seat in either house of the general 
assembly, contrary to the seventh section of the 
fourteenth article of the constitution of the state, 
he shall forfeit and pay two hundred dollars to 
any person who will sue for the same. Pro- 
vided, such action shall not be brought or main- 
tained by any person who is not a bona fide resi- 
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dent of the same county in which the defendant 
Fecides.. oi Revie sa 2o0D. Gode,. 5s. 1870; RC. c, 
RiemeScenl melo OWECoNOLO EI OO me CaeS OO sls 03, 5 Cem SOo » 
1796, c. 450; 1811, c. 811; Ex. Sess. 1924, c. 110; 
C. S. 3201.) 


Cross Reference.—As 
see § 1-58. 

Editor’s Note.—This section was amended by chapter 110, 
Laws 1924, by adding thereunto the proviso restricting the 
right of action to residents of the county in which the de- 
fendant resides. 


§ 128-8. Bargains for office void—All _bar- 
gains, bonds and assurances made or given for 
the purchase or sale of any office whatsoever, the 
sale of which is contrary to law, shall be void. 
(Reverssecon0es COGe, Sh tGrt gy (heTC., 8C.4775, 78." 23. 
5 and 6 Edw. V1, c. 16, s. 3; C. S. 3202.) 


Section 162-24 prohibits a sheriff from letting to farm, in 
any manner, his county, or any part of it. Cansler v. Pen- 
land, 125 N. C. 578, 34 S. E. 683. 

Theory of Appointments.—Ames, C. J., says in Eddy v. 
Capron, 67 Am. Dec. 541: “By the theory of our gov- 
ernment, appointments to office are presumed to be made 
solely upon the principle detur digniori, and any practice 
whereby the bare consideration of money is brought to 
bear in any form upon such appointments to or resignation 
of office conflicts with and degrades this great principle. 
The services performed under such appointments are paid 
for by salary or fees, presumed to be adjusted at the point 
of adequate remuneration only. Any premium paid to ob- 
tain office interferes with this adjustment and tempts to 
speculation, overcharges and frauds in the effort to restore 
the balance thus disturbed.’? Quoted with approval in Bas- 
ket v. Moss, 115 N. C. 448, 458, 20 S. E. 733. 

The public has a right to some better test of the capacity 
of their servants than the fact that they possess the means 
of purchasing their offices. Basket v. Moss, 115 N. C. 448, 
CYS AW ISR LORE PARE 

Agreements Void.—Public offices are public trusts, and 
should be conferred solely upon considerations of ability, 
integrity, fidelity and fitness for the position. Agreements 
for compensation to procure these tend directly and neces. 
sarily to lower the character of the appointments, to the 
great detriment of the public. Hence, such agreements, of 


to parties to suits for penalties, 


whatever nature, have always been held void as béing 
against public policy. Basket v.. Moss, 115 N. C. 448, 457, 
DO Sone “fos: 


Contracts to procure appointments to an office (Mechem 
on Public Officers, sec. 351), or to resign an office in an- 
other’s favor are void. Meacham v. Dow, 32 Vt. 721; Gra- 
cone v. Wroughton, 11 Exch. 146; Basket v. Moss, 115 N. 
CG. 448, 457, 20 S. EB. 733. 

Same—Common Law.—Such agreements are void at com- 
mon law, as well as by statute. Basket v. Moss, 115 N. C. 
448, 457, 20 S. E. 733. 

Same—Federal Offices.—Notwithstanding the office is an 
office under the United States government, if an action 
were brought in our courts to recover upon a bond or mort- 
gage given for such consideration, our courts would hold 
it void. Basket v. Moss, 115 N. C. 448, 457, 20 S. E. 733. 

§ 128-4. Receiving compensation of. subordi- 
nates for appointment or retention; removal.— 
Any official or employee of this state or any po- 
litical subdivision thereof, in whose office or under 
whose supervision are employed one or more 
subordinate officials’ or employees who shall, di- 
rectly or indirectly, receive or demand, for him- 
self or another, any part of the compensation of 
any such subordinate, as the price of appointment 
or retention of such subordinate, shall be guilty 
of a misdemeanor: Provided, that this section 
shall not apply in cases in which an official or em- 
ployee is given an allowance for the conduct of 
his office from which he is to compensate 
himself and his subordinates in such manner as he 
sees fit. Any person convicted cf violating this 
section, in addition to the criminal penalties, shall 
be subject to removal from office. The procedure 
for removal shall be the same as that provided 
for removal of certain local officials from office 
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by §§ 128-16 to 128-20, inclusive. 
fe.) 


§ 128-5. Oath required before acting; penalty. 
—Every officer and other person required to take 
an oath of office, or an oath for the faithful dis- 
charge of any duty imposed on him, and also the 
oath appointed for such as hold any office of trust 
or profit in the state, shall take all said oaths be- 
fore entering on the duties of the office, or the 
duties imposed on such person, on pain of for- 
feiting five hundred dollars to the use of the poor 
of the county in or for which th2 office is to- be 
used, and of being ejected from his office or place 
by proper proceedings for that purpose. (Rev., s. 
2367: Code, s.. 1873; Ri C.,, c. 7%; s. 4; C, S.- 3203.) 


Office May Exist without Taking of Oath.—The taking 
of the oath of office is not an indispensable criterion, for 
the office may exist without it. It is a mere incident, and 
constitutes no part of the office. State v. Stanley, 66 N. 
@iN602") Comrs: «vo4 Evans, 74. Penn. Stie12408139 me Staten. 
Patrick, 124 N. C. 651, 662, 33 S. EB. 151. 


§ 128-6. Persons admitted to office deemed to 
hold lawfully—Any person who shall, by the 
proper authority, be admitted and sworn into any 
office, shall be held, deemed, and taken, by force 
of such admission, to be rightfully in such of- 
fice until, by judicial sentence, upon a_ proper 
proceeding, he shall be ousted therefrom, or his 
admission thereto be, in due course of law, de- 
clared void. (Rev., s. 2368; Code, s. 1872; R. C. 
CHT. OS. 3s PLSAS OC, CO8s Sure il O45,0 CoO ty micamls 
Const Artid V;.s. 255.C.25., 3204.) 


Tabulation by Clerk—A tabulation of the result of an 
election by the clerk, in the manner required by law is 
prima facie correct.. Cozart v. Fleming, 123 N. C. 547, 31 
ie DAR ‘ 

Appointment Biennially—A proviso for an appointment 
to office “biennially” ex vi termini, implies a two years’ 
term of office. State v. Patrick, 124 N. C. 651, 33 S. E. 
jw, ; 

A relator in quo warranto proceedings to try title to office 
accepts the position that he has been displaced in the office, 
by the form of action in which he seeks to assert his rights, 
and may not therein avail himself of the position that un- 
der the section, he should have been ousted therefrom by a 
judicial sentence, under a proper proceeding, etc. State v. 
Croom, 167 N. C. 223, 83 S. E. 354. 

To constitute an officer de facto it is requisite that there 
be some colorable election or appointment to and induction 
into the office. Van Amringe v. Taylor, 108 N. C. 196, 12 
S.7E, 1005, 23° Am: St? “Rep: 51)" 12" PaeRe A 202°" Burke ve 
Elliott, 26 N. C. 355, 361; Gilliam v. Reddick, 26 N. C. 368; 
Burton v. Patton, 47 N. C. 124; Commissioners v. McDaniel, 
52 N. C. 107; People v. Staton, 73 N. C. 546; Keeler v. New 
Bern, 61 N. C. 505; State v. Lewis, 107 N. C. 967, 12 S. E. 
457, 13 S. EB. 247. 

The indispensable basis of being a de facto officer is that 
there is such an office. Meacham Public Offices, sec. 324, 
and numerous cases there cited; State v. Shuford, 128 N. 
©.7 588,591; 38 Sick. 808; cited! in notesinel5 Wy. Roe. News: 
102. 

Persons who have been regarded as public officers for 
the greater part of the time during which the office existed, 
and whose acts are recognized by other public functionaries, 
must be taken to be officers de facto. Burton v. Patton, 47 
N. C. 124, 62 Am. Dec. 194. : 

An officer de facto is one whose acts, though not those of 
a lawful officer, the law, upon principles of policy and jus- 
tice, will hold valid, so far as they involve the interests of 
the public and third persons, where the duties of the office 
were exercised (1) without a known appointment or elec- 
tion, but under such circumstances of reputation or acquies- 
cence as were calculated to induce people, without inquiry, 
to submit to or invoke his action, supposing him to be the 
officer he assumed to be; (2) under color of a known and 
valid appointment or election, but where the officer failed 
to conform to some precedent requirement or condition, 
such as taking an oath, giving a bond, or the like; (3) un- 
der color of a known election or appointment, void because 
there was a want of power in the electing or ' appointing 
body, or by reason of some defect or irregularity in its ex- 
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ercise, such ineligibility, want of power or defect being un- 
known to the public; (4) under color of an election or ap- 
pointment, by or pursuant to a public unconstitutional law, 
before the same is adjudged to be such. State v. Lewis, 107 
N. C.. 967, 12S. E. 457, 13°S.) B. 247; ‘State. vy. Taylor; 108 Ns 
C. 196, 12 S. E. 1005; State v. Speaks, 95 N. C. 689; White- 
head v. Pittman, 165 N. C. 89, 80 S. E. 976. 

Acts of de facto officers, who exercise their office for a 
considerable length of time, are as effectual when they 
concern the rights of third persons or the public as if they 
were officers de jure, but to constitute one an officer de 
facto there must be an actual exercise of the office and 
acquiescence of the public authorities long enough to 
cause, in the mind of the citizen, a strong presumption 
that the officer was duly appointed. Hughes v. Long, 119 
Nz 10.52, (252 Swi Bas, 743; Guliamy vik Reddick.§26) Nias 3683 
Burke v. Elliott, 26 N. C. 355; State v. Lewis, 107 N. C. 
0675, 12 5 Seas 45 74e sede 

The acts of one purporting to be an officer 
of his authority; and such acts, as to third 
to be taken as valid while the incumbent is 
Swindell v. Warden, 52 N. C. 575. 

The official acts of persons entering into office under 
color of an irregular election are of full force until such 
officers are removed by a proper proceeding. Commission- 
ers v. McDaniel, 52 N. C. 107. 

Usurping De Facto and De Jure Officers Distinguished.— 
A usurper is one who takes possession without any au- 
thority. His acts are utterly void, unless he continues 
to act for so long a time or under such circumstances as 
to afford a presumption of his right to act. And then his 
acts are valid as to the public and third persons. But he 
has no defense in a direct proceeding against himself. A 
de facto officer is one who goes in under color of authority 
or who exercises the duties of the office so long or under 
such ctrcumstances as to raise a presumption of his right; 
in which cases his necessary official acts are valid as to 
the public and third persons; but he may be ousted by a 
direct proceeding. A de jure officer is one who is regu- 
larly and lawfully elected or appointed and inducted into 
office and exercises the duties as his right. All his neces- 
sary official acts are valid, and he can not be ousted. The 
only difference between an officer de facto and an officer de 
jure is that the former may be ousted in a direct proceeding 
against him, while the latter cannot be. So far as the public 
and third persons are concerned, there is no difference what- 
ever. The acts of one have precisely the same force and effect 
as~ the acts of the other. People v. Staton, 73 N. C. 
546, 550, citing Burke v. Elliott, 26 N. C. 355; Gilliam v. 
Reddick, 26 N. C. 368; Commissioners v. McDaniel, 52 
N. C. 107; Swindell v. Warden, 52 N. C. 575; Keeler v. 
New Bern, 61 N. C. 505; Culver v. Eggers, 63 N. C. 630; 
Ellis v. N. C. Institution, 68 N. C. 423. 

A mere intruder or usurper is not ordinarily, but may be- 
come, an officer de facto in some cases. ‘This can happen 
only by the continued exercise of the office by him and the 
acquiescence therein by the public authorities and the pub- 
lic for such length of time as. to afford to citizens gen- 
erally a strong presumption that he had been duly ap- 
pointed. But when without color of authority he simply 
assumes to act, to exercise authority as an officer, and 
the public know the fact, or reasonably ought to know 
that he is a usurper, his acts are absolutely void for all 
purposes. The mere fact that, apart from his usurpation, 
his supposed official acts were fair and honest could not 
impart to them validity and efficiency. Burke v. Elliott, 
26 N. C. 355, 361; State v. Staton, 73 N. C. 546; State v. 
Taylor, 108 N. C. 196, 202, 12 S. BE. 1005, 23 Am. St. Rep. 
51, 12 L. R. A. 202; Whitehead v. Pittman, 165 N. C. 89, 
80) "Ss E) 976. : 

To Try Title—In the Case of Contested Election.—In- 
junction does not lie to restrain county commissioners from 
declaring a public office vacant because of an apparent 
tie vote, where it is an attempt, in effect, to try the title 
to the office by injunction, which is not permissible. 
Cozart v. Fleming, 123 N. C. 547, 31 S. EB. 822. 

The erroneous action of the county commissioners, in de- 
claring an office vacant because of an apparent tie vote, 
and ordering a new election, does not warrant the grant- 
ing of an injunction to one of the candidates, since the 
title to the office can be inquired into by quo warranto even 
after such a new election. Cozart v. Fleming, 123 N. C. 
047,81, S2nB 1.822. 

Same—By Incumbent against an Intruder.—Injunction is 
not the proper method of trying title to an office and it 
will not lie at the suit of the incumbent of a public office 
to restrain a claimant of the office from claiming and ex- 
ercising its powers and duties. Jones v. Commissioners, 77 
N. C. 280; Patterson v. Hubbs, 65 N. C. 119, 

How Brought.—An action to try the right of an incum- 
bent to any public office, may be brought by the Attorney- 


are evidence 
persons, are 
thus acting. 
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General upon his own information, or upon the complaint 
of any private party. People v. Hilliard, 72 N. C. 169; 
People v. Wilson, 72 N. C. 155. 

Right of Action.—Any person having a right to an office, 
can in his own name, bring an action for the purpose of 
testing his right as against one claiming adversely. Brown 
v. Turner, 70 N. C. 93. 

Notwithstanding the maxim ‘De minimis non curat lex,” 
a suit will be entertained to determine rights to an office 
paying only eight dollars a month in addition to board. 
Greene v. Owen, 125 N. C. 212, 34 S. E. 424, 

Pleading—Proceeding in the Nature of Quo Warranto.— 
Title to a public office can not be tried by motion, but must 
be determined by a proceeding in the nature of quo war- 
ranto. Sneed v. Bullock, 77 N. C. 282, citing Patterson v. 
Hubbs, 65 N. C. 119; Brown v. Turner, 70 N. C. 93. 

Same—As to Necessity of Demand.—No demand is neces- 
sary before suing to try the right to an office. Shennon- 
house v. Withers, 121 N. C. 376, 28 S. EB. 522. 

Same—Allegation of Citizenship in Complaint.—Where 
persons who have been elected and qualified as county 
commissioners bring an action against persons appointed 
by the judge of the district, under the provisions of ch. 
135, Laws 1895, to try the defendants’ title to office, the 
complaint must allege that the plaintiffs are citizens and 
tax-payers of the county. Houghtalling v. Taylor, 122 N. 
Cis 2o Sr2b. 101, citing tines: -v. Vann, 118) INs ‘C.235 23 
See eoos odd Veet allel) leer Cn 309. 16) oO. iy acOmmanG 
cases there cited. 

Conduct of Incumbent as Estoppel to Deny Vacancy.— 
Where a person had been elected clerk of the superior 
court, and at the proper time had tendered his bonds, which 
had been accepted by the court, and he inducted into office, 
while the former clerk was present in court, cognizant of 
what was going on, and did not object thereto, but sur- 
rendered up the office and records to the new clerk and re- 
tired from the performance of the duties of the office for 
twelve months thereafter: It was held, in an action in the 
nature of quo warranto, that such conduct in the old clerk 
amounted to a surrender of his office to the court, and 
justified the reception and induction into office of the 
newly elected clerk. Williams v. Somers, 18 N. C. 61. 

Same—Estoppel to Deny.—A person who held himself out 
and who acted as an officer and who signed his name as 
such, and who in writing resigned the office, is estopped 
from denying that he accepted the office, and he vacated a 
prior office filled by him. Midgett v. Gray, 159 N. C. 443, 
74S. E. 1050, reversing judgment on rehearing on other 
erounds, 158)mN. JC. 1332573, S. Bo .791. 

A person who held himself out and who acted as an offi- 
cer is estopped to deny his qualification when the ac- 
ceptance of such office is relied on to vacate a prior office 
filled by him, and that he was not sworn on the Bible when 
he qualified for the second office is not available. Midgett 
v. Gray, 159 N. C. 443, 74 S. E. 1050, reversing judgment on 
rehearing on other grounds 158 N. C. 133, 73 S$. E. 791; 
State v. Long, 76 N. C. 254; State v. Cansler, 75 N. C. 442. 


§ 128-7. Officer to hold until successor quali- 
fied.—All officers shall continue in their respec- 
tive offices until their successors are elected or 
appointed, and duly qualified. (Rev., s. 2368; 
modes, sree ky Cc: 77,/s. 3; 18485 Cr 64,73, 02; 
eto, 3205.) 


Holding over after Expiration of Term.—An officer elected 
by the people, holding over his regular term on failure of 
his successor to qualify, holds over until the place is filled 
at the next general election, under Const. Art. 3, §§ 1, 13. 
People v. McIver, 68 N. C. 467, cited in note in 50 L. R. A, 
ss, 376; 

Where an officer has been inducted into his office before 
the beginning of the term for which he was re-elected, one 
who is appointed to fill the vacancy, caused by his death 
before that term begins, holds only until the expiration of 
the first term. State v. Smith, 81 N. C. 304, cited in notes 
Eoeiaet. RAL 858° 50, 12 R. Aw No S., 380) 

Term of Appointee of Judge.—In case of a vacancy in the 
office of the clerk of the superior court the appointee of the 
judge holds only until the next election at which members 
of the General Assembly are chosen. Rodwell v. Rowland, 
igpeiNonG. 617, 50.8... 319. 

Status of Officer Holding over—De Jure.—Whether re- 
garded as a part of an original term or a new and condi- 
tional one by virtue of the statute, the holders are regarded 
as officers de jure until their successors have been lawfully 


elected or appointed and have properly qualified. State v. 
mimpson, 175 N. C. 135, 95 S. BH. 106. 
Same—De Facto.—Where a clerk of the superior court 
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held over in office until his successor qualified, he was at 
least clerk de facto; his acts can not be collaterally im- 
peached, and are valid as to third parties. Threadgill v. 
Carolina Cent. R. Co., 73 N. C. 178. It would seem that the 
rule now is, as laid down in the preceding case, to con- 
sider such an officer an officer de jure. 

When Legislature Presumed to Acquiesce in Continuation, 
in Office-—The general assembly having failed to appoint 
or provide for the election of successors to the highway and 
sinking fund commissioners of Madison County, who were 
appointed for a four or six-year term by ch. 341, Public- 
Local Laws of 1931, the general assembly is presumed to 
acquiesce in their.continuance in office, and the general as- 
sembly having power to terminate, change or continue the 
appointments, it will not be held that it intended to create 
perpetuities or exclusive emoluments in violation of any of 
the provisions of Article I of the Constitution, and said 
commissioners continue to hold office with power to dis- 
charge the duties thereof. Freeman v. Board of Com’rs, 
PAYE IINED (05 WAN 7! Rei le M@xeb) oer 

Cited ins Hill iven Ponder, 221 N. Co 58.19, SB. (2d) 5: 
Hedspethi ves lente 220 UN Ge, 5287 Saeed), ole 


§ 128-8. Officers and employees responsible for 
cash or property to be surety bonded. — All offi- 
cers, officials and employees of the State charged 
with responsibility for cash, securities and/or 
property shall be surety bonded in corporate sure- 
ties admitted to do business in the State in such 
sums as may be fixed by the Governor and the 
Advisory Budget Commission. The premiums on 
such surety bonds will be paid by the State out of 
the appropriations to the respective departments 
and institutions and other agencies. (1929, c. 337, 
Shy Be) 


§ 128-9. Peace officers employed by state to 
give bond.—The state of North Carolina shall re- 
quire every peace officer employed by the state, 
elected or appointed, tc give a bond with good 
surety payable to the state of North Carolina, in a 
sum not less than one thousand ($1,000.00) doi- 
lars and not more than two thousand five hundred 
($2,500.00) dollars, conditioned as well for the 
faithful discharge of his or her duty as such peace 
officer as for his diligently endeavoring to faith- 
fully collect and pay over all sums of money re- 
ceived. Said bond shall be duly approved and 
filed in the office of the insurance commissioner, 
and certified copies of the same by the insurance 
commissioner shall. be received and read in evi- 
dence in all actions and proceedings where the 
original might be. (1937, ¢: 339, s. 1.) 


§ 128-10. Citizen -to recover funds of county 
or town retained by delinquent official— When 
an official of a county, city or town is liable upon 
his bond for unlawfully and wrongfully retain- 
ing by virtue of his office a fund, or a part there- 
of, to which the county, city or town is entitled, 
any citizen and taxpayer may, in his own name 
for the benefit of the county, city or town, insti- 
tute suit and recover from the delinquent off- 
cial the fund so retained. Any county commis: 
sioners, aldermen, councilmen or governing board 
who fraudulently, wrongfully and unlawfully 
permit an official so to retain funds shall be per- 
sonally liable therefor; any citizen and taxpayer 
may, in his own name for the benefit of the 
county, city or town, institute suit and recover 
from such county commissioners, aldermen, coun- 
cilmen or governing board, the fund so retained. 
Before instituting suit under this section, the 
citizen and taxpayer shall file a statement before 
the county commissioners, treasurer, or other of- 
ficers authorized by law to institute the suit, set- 
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ting forth the fund alleged to be retained or per- 
mitted to be retained, and demanding that suit be 
instituted by the authorities authorized to sue 
within sixty days. ‘The citizen and taxpayer so 
suing shall receive one-third part, up to the sum 
of five hundred dollars, of the amount recovered, 
to indemnify him for his services, but the amount 
received by the taxpayer and citizen as idemnity 
shall in no case exceed five hundred dollars. 
(19135 ¢..8035C, .S-3206;) s 

The section applies to money collected before the passage 
of the act, and a citizen and taxpayer on sufficient and 
proper averment of default on part of the county officials, 
has a right to maintain an action of this character with- 
out resort to the provisions of the statute. Waddill v. 
Masten, 172 N. C. 582, 585, 909 S. KE. 694. 

Under the provisions of this section, citizens and taxpay- 
ers of a county may maintain an action against the 
commissioners of the county and its defaulting sheriff to 
enforce collection of the amount of the default upon allega- 
tions that the county commissioners have corruptly re- 


fused to perform their duties in this respect. Weaver v. 
Hampton, 201 N. C. 798, 161 S. E. 480. 
§ 128-11. Trust funds to be kept separate. 


—Any sheriff, treasurer or other officer of any 
county, city, town or other political subdivision 
of the State, receiving, by virtue of his office, 
public money or money to be held by him in 
trust shall keep or deposit such money or the 
credits or other evidence thereof separate and 
apart from his own funds and shall not, at any 
time, apply such money to his own use or benefit 
or intermingle the same in any manner with 
credits or funds of his own. (1931, c. 77, s. 1.) 

Editor’s Note.—To the extent that this section requires 
local public officers to keep their official bank accounts 
separate from their personal accounts and prohibits them 
from applying official funds to personal uses and from 
intermingling official and personal moneys, it probably 
states a well-known principle of law. ‘The need for the 
statute, however, arose out of cases where local officials 
had defaulted and where the mixup of personal and offi- 
cial funds in the same account made tracing difficult if 
not impossible. The new statute, therefore, by making 
the principle specific, perhaps puts the officers on warn- 
ing. It should be read in connection with §§ 153-60 and 153- 
35, relating to the reports and deposits. 

Cited in Patterson v. Southern Ry. Co., 214 N. C. 38, 198 
Sub 304. 

§ 128-12. Violations ta be reported; misdemean- 
ors. — It shall be the duty of the director of the 
Local Government Commission to report to the 
solicitor of the district any violation of § 128-11 of 
which he may have knowledge, and any violation 
of such section shall be unlawful and shall consti- 
tute a misdemeanor, punishable by fine or im- 
prisonment, or both, in the discretion of the 
COULtS (19314 CGO ;iSiess TOSI cosy ceeseres) 

Cited in Patterson vy. Southern Ry. Co., 214 N. C. 38, 198 
Su ea 864. 

§ 128-13. Local: Officers compensated from 
fees to render statement; penalty; proceeds to 
school fund.—Every clerk of the superior court, 
register of deeds, sheriff, coroner, surveyor, or 
other county officer, whose compensation for serv- 
ices performed shall be derived from fees, shall 
render to the board of county commissioners of 
their respective counties, on the first Monday in 
December of each year, a statement, verified under 
oath, showing: first, the total gross amount of 
all fees collected during the preceding fiscal year; 
second, the total amount paid out during the pre- 
ceding fiscal year for clerical or office assistance. 
Any county officer, subject to this section, who 
refuses or fails to file such repcrt as above pro- 
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vided, on or before the first Monday in Decem- 
ber, shall be subject to a fine of twenty-five dol- 
lars and ten dollars additional for each day or 
fraction of a day such failure shall continue. The 
board of county commissioners shall assess and 
collect the penalty above provided for, and apply 
same to the general school fund of the county. 
The first report under this section shall be for 
the fiscal year beginning December twelfth, one 
thousand nine hundred and thirteen. 

This section applies only to the counties of An- 
son, Bertie, Bladen, Cabarrus, Carteret, Chowan, 
Currituck, Duplin, Halifax, Harnett, Haywood. 
Hertford, Johnston, Jones, Moore, Pender, Per- 
quimans, Pitt, Randolph, Richmond, Rowan, 
Scotland, Union, Vance, Warren, Washington, 
Wayne, Wilson. (1913, c. 97; Ex. Sess. 1913, c: 
10; 1935, c. 390.) 


Power of Legislature to Regulate Pay.—One who accepts 
a public office does so, with well defined exceptions as to 
certain constitutional offices, under the authority of the 
Legislature to change the emoluments he is to receive for 
the performance of his duties, at any time, and, while the 
office of sheriff is a constitutional one, the regulation of his 
fees is within the control of the Legislature, and the same 
may be reduced during the term of the incumbent, or he 
may therein be compensated by a salary instead of on a fee 
basis. Mills v. Deaton, 170 N. C. 386, 87 S. E. 123. 

Construction of Act Changing Pay from Salary to Fee 
Basis——An act changing the pay of county officials from a 
salary to a fee basis, taking prospective effect from the ex- 
piration of the terms of the present incumbents, will be 
presumed to have a sensible and just intent, with knowl- 
edge of existing conditions and will not be construed as to 
apply to deprive the incumbent sheriff of the emoluments of 
his term by requiring that he deliver the tax lists to his 
successor. Commissioners v. Bain, 173 N. C. 377, 92 S. E. 
176. 


§ 128-14. Identification cards for field agents 
or deputies of state departments.—Every teld 
agent or deputy of the various state departments 
who is authorized to collect money, audit books, 
inspect premises of individual or business firms 
and/or any other field work pertaining to the de- 
partment which he represents, shall be furnished 
with an identification card signed by the head of 
the department represented by him, certifying 
that the said field agent or deputy has authority to 
represent the department, and such identification 
card shall carry a photographic likeness of said 
representative. (1937, c. 236.) 


§ 128-15. Preference for veterans in employ- 
ment.—Hereafter in all examinations of appli- 
cants for positions with this state or any of its 
departments or institutions, a preference rating 
of ten per cent shall be awarded to all the citi- 
zens of the state who served the state or the 
United States honorably in either the army, navy, 
marine corps, or nurses’ corps in time of war. 

All departments and institutions of the state, 
or their agencies, shall give preference to such un- 
employed veterans as enumerated in this section 
in filling vacant positions in construction or main- 
tenance of public buildings and grounds, construc- 
tion of highways, or any other employment under 
the supervision of the state or its departments, 
institutions, or agencies: Provided, that the pro- 
visions of this section shall apply to widows of 
such veterans and to the wife of any disabled 
veteran. (1939, c. 8.) 


§ 128-15.1. Section 128-15 applicable to persons 
serving in present war.—All the provisions for 
preference rating and preference of employment 
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to citizens who served the state or the United 
States, honorably in either the army, navy, marine 
corps or nurses’ corps in time of war and to the 
widows of such veterans and the wives of disabled 
veterans provided in section 128-15 are hereby 
specifically made applicable to men and women 
who have served, are now serving, or shall serve 
in any branch of the armed services or the nurses’ 
corps during the present war, and are honorably 
discharged from such service, and to the widows 
of such veterans and the wives of disabled vet- 
erans of the present war. (1943, c. 168.) 


Art. 2. Removal of Unfit Officers. 


§ 128-16. Officers subject to removal; for what 
offenses.—Any city prosecuting attorney, any sher- 
iff, police officer, or constable,’ shall be removed 
from office by the judge of the superior court 
upon charges made in writing, and hearing there- 
under, for the following cause: 


First. For willful or habitual neglect or re- 
fusal to perform the duties of his office. 

Second. For willful misconduct or maladmin- 
istration in office. 

Third. For corruption. 

Fourth. For extortion. 

Fifth. Upon conviction of a felony. 

Sixth. For intoxication, or upon conviction of 
Dene intoxicated, L919, cc. B88: PLA 1913... 
Votese 20c8 OS ese20s,) 


Cross References.—As to appropriate manner of action by 
which to try the title to an office, see § 1-515 and annota- 
tions thereto. As to removal for receiving gompensation 
of subordinates, see § 128-4. As to removal of sheriffs and 
police for laches in enforcing laws relating to intoxicating 
liquors, see § 18-24. 

Purpose.—The officer may be removed for misconduct or 
failure to perform the duties of his office, whether such 
failures were willful or habitually negligent; the statute 
was evidently enacted for the protection of the public, and 
not for the punishment of the delinquent officer. State v. 
Hamme, 180 N. C. 684, 687, 104 S. E. 174. 

Failure to Take Oath Does Not Exempt from Liability.— 
There can be no doubt that if one elected to an office 
takes possession of it, and engages in the exercise of its 
duties, and misbehaves as in this case—takes unlawful and 
extortionate fees—he will be liable for such misbehavior, 
notwithstanding the fact that he failed to take oath of 
office. State v. Cansler, 75 N. C. 442, 444. 

What Evidence Sufficient.—The evidence of a prosecuting 
attorney in proceedings before the judge to remove him 
from office under this section is sufficient to sustain an 
order removing him when it admits that he attempts to in- 
duce, and did induce, a person to violate the statutes of 
our State in participating in acts made an offense for im- 
morality, etc., whatever his intent may have been therein. 
State v. Hamme, 180 N. C. 684, 104 S. KE. 174. It was also 
held in this case that the prosecuting attorney could not 
complain because he was removed not in accordance with 
the specifications alleged in the petition, but upon his own 
evidence, the element of surprise or possibility of an amend- 
ment to the petition not entering.—Ed. Note. 

Jury Not Required.—The proceedings under this section 
do not require an issue to be submitted to the jury. Upon 
the defendant’s own admissions in this case, and evidence, 
he is guilty of the offense charged, which is sufficient to 
remove him from office; such office is not a property right 
under the provisions of the Constitution of North Carolina, 
Art. 1, section 19. State v. Hamme, 180 N. C. 684, 104 S. E. 
174, 

Appeal from Superior Court.—An appeal from the judg- 
ment of the superior court judge that a prosecuting attorney 
be removed for “willful misconduct or maladministration in 
office,” etc., is upon questions of law and legal inferences, 
if justified by the findings of facts supported by evidence. 
Constitution, Art. VI, sec. 8; and the appeal is allowed by 
§ 1-277. State v. Hamme, 180 N. C. 684, 104 S. EK. 174. 

Enjoining Vacating of Office by Commissioners before 
They Have Qualified—An action to enjoin newly-elected 
county commissioners, who had not yet qualified, from de- 


CH. 128. OFFICES AND PUBLIC OFFICERS 


§ 128-21 


claring a public office vacant, and electing a successor, is 
properly dismissed as premature. Cozart v. Fleming, 123 
INST CnSd7 ol oa ee See: 


§ 128-17. Petition for removal; county attorney 
to prosecute.—The complaint or petition shall be 
entitled in the name of the state of North 
Carolina, and may be filed upon the relation of 
any five qualified electors of the county in which 
the person charged is an officer, upon the ap- 
proval of the county attorney of such county, or 
the solicitor of the district, or by any such of- 
ficer upon his own motion. It shall be the duty of 
the county attorney or solicitor to appear and 
prosecute this proceeding. (1919, c. 288; P. L. 
POIS. C), CHL 6S Stk wound 09, 


§ 128-18. Petition filed with clerk; what it 
shall contain; answer.—The accused shall be 
named as defendant, and the petition shall be 
signed by some elector, or by such officer. The 
petition shall state the charges against the ac- 
cused, and may be amended, and shall be filed in 
the office of the clerk of the superior court of the 
county in which the person charged is an officer. 
The accused may at any time prior to the time 
fixed for hearing file in the office of the clerk of 
the superior court his answer, which shall be 
Veriieds | (1919 CaeSSinbade. 1913 sc T6lesn 22 
Baeos.set0r) 


§ 128-19. Suspension pending hearing; how va- 
cancy filled.—Upon the filing of the petition in 
the office of the clerk of the superior court, and 
the presentation of the same to the judge, the 
judge may suspend the accused from office if in 
his judgment sufficient cause appear from the pe- 
tition and affidavit, or affidavits, which may be 
presented in support of the charges contained 
therein. In case of suspension, as herein pro- 
vided, the temporary vacancy shall be filled in the 
manner provided by law for filling of the vacan- 
Ciesminesuchtonices | (1ol9" ice css be) Uy, 1913, 9c 
oly S25 Ct Sell.) 


§ 128-20. Precedence on calendar; costs. — In 
the trial of the cause in the superior court the 
cause shall be advanced and take precedence over 
all other causes upon the court calendar, and shail 
be heard at the next term after the petition is filed, 
provided the proceedings are filed in said court 
in time for said action to be heard. The supe- 
rior court shall fix the time of hearing. If the 
final termination of such proceedings be favor- 
able to any accused officer, said officer shall be 
allowed the reasonable and necessary expense, in- 
cluding a reasonable attorney fee, to be fixed by 
the judge, he has incurred in making his defense, 
by the county, if he be a county officer, or by the 
city or town in which he holds office, if he be a 
city officer. If the action is instituted upon -the 
complaint of citizens as herein provided, and it 
appears to the court that there was no reasonable 
cause for filing the complaint, the costs may be 
taxed against the complaining parties. (1919, c. 
288: P. L. 1913, c. 761, s..24;.C. S. 3212.) 


Art. 3. Retirement System for Counties, 
Cities and Towns. 

§ 128-21. Definitions. — The following words 
and phrases as used in this article, unless a dif- 
ferent meaning is plainly required by the con- 
text, shall have the following meanings: 
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(1) “Retirement system” shall mean the North 
Carolina local governmental employees’ retire- 
ment system as defined in this article. 

(2) “Employer” shall mean any county or in- 
corporated city or town participating in the re- 
tirement system. The North Carolina league of 
municipalities and the office of the retirement 
system shall be classed as employers eligible to 
participate in the retirement system. 

(3) “Employee” shall mean any person who is 
regularly employed in the service of and whose 
salary or compensation is paid by the employer 
as defined in subsection two of this section, 
whether employed or appointed for stated terms 
or otherwise, except teachers in the public-schools 
and except such employees who hold office by 
popular election as are not required to devote a 
major portion of their time to the duties of their 
office. In all cases of doubt the board of trustees 
shall decide who is an employee. 


(4) “Member” shall mean any person included 
in the membership of the retirement system as 
provided in § 128-24. 

(5) “Service” shall mean service as an em- 
ployee as described in subsection three of this sec- 
tion and paid for by the employer as described in 
subsection two of this section. 


(6) “Prior service” shall mean the service of 
a member rendered before the first day of July, 
nineteen hundred and forty-three, certified on a 
prior service certificate and allowable as provided 
in § 128-26. 

(7) “Membership service” shall mean service 
as an employee rendered while a member of the 
retirement: system. 

(8) “Creditable service” shall mean “prior serv- 
ice’ plus “membership service’ for which credit 
is allowable as provided in § 128-26. 

(9) “Board of trustees” shall mean the board 
provided for in § 128-28 to administer the retire- 
ment system. 

(10) “Medical board” shall mean the board of 
physicians provided for in § 128-28, subsection 
twelve. 

(11) “Accumulated contribution” shall mean the 
sum of all amounts deducted from the compensa- 
tion of a member and credited: to his individual 
account in the annuity savings fund, together with 
regular interest thereon, as provided in § 128-30, 
subsection one. 

(12) “Regular interest’ shall mean interest 
compounded annually at such rate as shall be de- 
termined by the board of trustees in accordance 
with § 128-29, subsection two.- 

(13) “Annuity” shall mean payments for life 
derived from the accumulated contribution of a 
member. All annuities shall be payable in equal 
monthly installments. 

(14) “Pension” shall mean payments for life 
derived from money provided by the employer. 
All pensions shall be payable in equal monthly in- 
stallments. 

(15) “Retirement allowance” shall mean the 
sum of the annuity and the pension, or any op- 
tional benefit payable in lieu thereof. 

(16) “Retirement” shall mean withdrawal from 
active service with a retirement allowance granted 
under the provisions of this article. 

(17) “Annuity reserve” shall mean the present 
value of all payments to be made on account of 
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any annuity or benefit in lieu of any annuity com- 
puted at regular interest upon the basis of such 
mortality tables as shall be adopted by the board 
of trustees. 

(18) “Pension reserve” shall mean the present 
value of all payments to be made on account of 
any pension or benefit in lieu of any pension com- 
puted at regular interest upon the basis ‘of such 
mortality tables as shall be adopted by the board 
of trustees. 

(19) “Earnable compensation” shall mean the 
full rate of the compensation that would be pay- 
able to an employee if he worked the full normal 
working time, including any allowance of main- 
tenance or in lieu thereof received by the mem- 
ber. 

(20) “Average: final compensation” shall mean 
the average annual earnable compensation of an 
employee during his last five years of service, or 
if he had less than five years of service, then his 
average earnable compensation for his total serv- 
ice, 

(21) “Beneficiary” shall mean any person in 
receipt of a pension, an annuity, a retirement al- 
lowance or other benefit as provided by this ar- 
ticle, 

(22) “Actuarial equivalent” shall mean a ben- 
efit of equal value when computed at regular in- 
terest upon the basis o° such mortality tables as 
shall be adopted by the board of trustees. 

(23) “Fiscal year” shall mean any year com- 
mencing July first and ending June thirtieth next 


followines = (19399 ey S90 ese is 104 eco beset 
1943, c. 585.) 

Editer’s Note.—The 1941 amendment inserted the word 
“local” in subsection (1) and substituted “forty-one”? for 


“thirty-nine”? in subsection (6). ; 

For comment on the 1941 anrendment, see 19 N. C. Law 
Rev. 510. 

The 1943 amendment substituted “forty-three” for “forty- 
one” in line three of stfbsection (6). 

For acts relating to retirement systems for New Han- 
over county ayd the city of Wilmington, see Session Laws 
1943, cc. 669, 708. 

For comment on the 1939 enactment, see 17 N. C. Law 
Rev. 369. 


§ 128-22. Name and date of establishment. — A 
retirement system is hereby established and placed 
under the management of the board of trustees for 
the purpose of providing retirement allowances 
and other benefits under the provisions of this ar- 
ticle for employees of those counties, cities and 
towns or other eligible employers participating in 
the said retirement system. The retirement sys- 
tem so created shall become operative as of the 
first day of July, nineteen hundred and forty-three: 
Provided, that in the judgment of the board 
of trustees an adequate number of persons have 
indicated their intention to participate; otherwise 
at such later date as the board of trustees may set. 


It shall have the power and privileges of a cor- 
poration and shall be known as the ‘North Car- 
olina Local Governmental Employees’ Retirement 
System,” and by such name all of its business shall 
be transacted, all of its funds invested, and all of 
its cash and securities and other property held. 
(1939, c..390;'s. 2; 1941, c. 357, s. 23.1943, c. 538m 

Editor’s Note.—The 1941 amendment substituted ‘“‘forty- 
one’”’ for ‘thirty-nine’ in the first paragraph, and inserted 
the word ‘‘Local’ in the second paragraph. 


The 1943 amendment substituted ‘forty-three’ for “forty- 


one’ in line three of the second sentence. 
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§ 128-23. Acceptance by cities, towns and coun- 
ties—(1) The governing body of any incor- 
porated city or town may, by resolution legally 
adopted and approved by the board of trustees, 
elect to have its employees become eligible to par- 
ticipate in the retirement system, and the said 
municipal governing body may make the neces- 
sary appropriation therefor and if necessary levy 
annually taxes for payment of the same. 


(2) The board of commissioners of any county 
may, by resolution legally adopted and approved 
by the board of trustees, elect to have its employ- 
ees become eligible to participate in the retire- 
ment system, and the said county board of com- 
missioners may make the necessary appropriation 
therefor and if necessary levy annually taxes for 
payment of the same as a special purpose, in ad- 
dition to any tax allowed by any special statute 
for the purposes enumerated in § 153-9 and in ad- 
dition to the rates allowed by the constitution. 

(3) Any eligible employer desiring to partici- 
pate in the retirement system shall file with the 
board of trustees an application for participation 
under the conditions included in this article on a 
form approved by the board of trustees. In 
such application the employer shall agree to make 
the contributions required of participating employ- 
ers, to deduct from the salaries of employees who 
may become members the contributions required 
of members under this article, and to transmit 
such contributions to the board of trustees. It 
shall also agree to make the employer’s contribu- 
tions for the participation in the retirement sys- 
tem of all employees entering the service of the 
employer, after its participation begins, who shall 
become members. 


(4) Such contributions as are made by employ- 
ers shall be regarded as additions to the compen- 
sation of such employees as are members of the 
retirement system and deducted therefrom for the 
purpose of making the employer’s contribution, in 
addition to the deduction from the compensation 
of employees on account of member contributions. 


(5) The agreement of such employer to con- 
tribute on account of its employees shall be ir- 
revocable, but should an employer for any reason 
become financially unable to make the normal and 
accrued liability contributions payable on account 
of its employees, then such employer shall be 
deemed to be in temporary default. Such tempo- 
rary default shall not relieve such employer from 
any liability for its contributions payable on ac- 
count of its employees, but such. contributions 
payable during the period of temporary default 
shall be paid at such later time as may be mutu- 
ally agreed upon by the empioyer and the board 
of trustees together with interest thereon at the 
rate of six per centum (6%) per annum. At such 
time as such defaulted contributions together with 
interest thereon shall be fully paid, such employer 
shall no longer be deemed in temporary default 
and shall be restored to good standing in the re- 
tirement system. 

Notwithstanding anything to the contrary, the 
retirement system shall not be liable for the pay- 
ment of any pensions or other benefits on account 
of the employees or pensioners of any employer 
under-this article, for which reserves have not 
been previously created from funds contributed 
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by such employer or its employees for such ben- 
Clits C198 9s 590) Suse) 


§ 128-24. Membership. — The membership of 
this Retirement System shall be composed as fol- 
lows: : 

(1) All employees entering or reentering the 
service of a participating county, city, or town 
after the date of participation in the Retirement 
System of such county, city, or town. 

(2) All persons who are employees of a partic- 
ipating county, city, or town except those who 
shall notify the Board of Trustees in writing, on 
or before ninety days following the date of partic- 
ipation in the retirement system by such county, 
city, or town: Provided, that persons who are or 
who shall become members of any existing retire- 
ment system and who are or who may be thereby 
entitled to benefit by existing laws providing for 
retirement allowances for employees wholly or 
partly at the expense of funds drawn from the 
treasury of the State of North Carolina or of any 
political subdivision thereof, shall not be mem- 
bers: Provided, further, that employees of wel- 
fare or health departments whose compensation is 
derived from both state and local funds may be 
members of a North Carolina Local Government 
Employees’ Retirement System to the extent of 
that part of their compensation derived from a 
county, city or town. (1939, c. 390, s. 4; 1941, c. 
SUaTi, Ge Be) 

Editor’s Note.—The 1941 amendment struck out this sec- 
tion as it formerly read and substituted in lieu thereof the 
above. 

§ 128-25. Membership in system.—Should sixty 
per centum (60%) of the members of any retire- 
ment, pension or annuity fund or system of any 
county, city or town of the state, hereafter re- 
ferred to as a local pension system, elect to be- 
come members of the North Carolina govern- 
mental employees’ retirement system, by a peti- 
tion duly signed by such members, the participa- 
tion of such members in the retirement system 
may be approved as provided in § 128-24 as 
though such local pension system were not in 
operation, and the provisions of this article 
shall also apply, except that the existing pen- 
sioners or annuitants of the local pension system 
who were being paid pensions on the date of 
the approval shall be continued and paid at their 
existing rates by the North Carolina governmental 
employees’ retirement system, and the liability 
on this account shall be included in the computa- 
tion of the accrued liability by the actuary as pro- 
vided by § 128-30, subsection three, Any cash. 
and securities to the credit of the local pen- 
sion system shall be transferred to the North Car- 
olina governmental employees’ retirement system 
as of the date of the approval. The trustees or 
other administrative head of the local pension sys- 
tem as of the date of the approval shall certify 
the proportion, if any, of the funds of the system 
that represents the accumulated contributions of 
the members, and the relative shares of the mem- 
bers as of that date. Such shares shall be cred- 
ited to the respective annuity savings accounts of 
such members in the North Carolina govern- 
mental employees’ retirement system. The bal- 
ance of the funds transferred to the North Car- 
olina governmental employees’ retirement system 
shall be offset against the accrued liability before 
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determining the special accrued liability contribu- 
tion to be paid by the county, city or town as 
provided by § 128-30, subsection three. The op- 
eration of the local pension system shall be dis- 
continued as of the date of the approval. (1939, 
Cr390,05.0 5s 1041 eC. a eens) 


Editor’s Note.—The 1941 amendment struck out ‘the for- 
mer first paragraph of this section. 


§ 128-26. Allowance for service. — (1) Under 
such rules and regulations as the board of trus- 
tees shall adopt each member who was an em- 
ployee at any time during the year immediately 
preceding July first, nineteen hundred and forty- 
three, and who becomes a member during the first 
year of operation of the retirement system, shall 
file a detailed statement of all service as an em- 
ployee rendered by him to any county, city or 
town prior to July first, nineteen hundred and 
forty-three, for which he claims credit. 

(2) The board of trustees shall fix and deter- 
mine by appropriate rules and regulations how 
much service in any year is equivalent to one year 
of service, but in no case shall more than one 
year of service be creditable for all service in one 
calendar year. 

(3) Subject to the above restrictions and to 
such other rules and regulations as the board of 
trustees may adopt, the board of trustees shall 
verify, as soon as practicable after the filing of 
such statements of service, the service therein 
claimed. 

In lieu of a determination of the actual com- 
pensation of the members that was received dur- 
ing such period of prior service, the board of trus- 
tees may use for the purpose of this article the 
compensation rates which if they had progressed 
with the rates of salary increase shown in the 
tables as prescribed in subsection fourteen of § 
128-28 would have resulted in a same average 
salary of the member for the five years immedi- 
ately preceding July first, nineteen hundred and 
forty-three, as the records show the member ac- 
tually received. 

(4) Upon verification of the statements of serv- 
ice the board of trustees shall issue prior service 
certificates certifying to each member the length 
of service rendered prior to July first, nineteen 
hundred and forty-three, with which he is cred- 
ited on the basis of his statement of service. So 
long as membership continues a prior service cer- 
tificate shall be final and conclusive for retire- 
ment purposes as to such service: Provided, how- 
ever, that any member may, within one year from 
the date of issuance or modification of such certif- 
icate, request the board of trustees to modify or 
correct his prior service certificate. 

When membership ceases, such prior service 
certificate shall become void. Should the em- 
ployee again become a member, such employee 
shall enter the system as an employee not enti- 
tled to prior service credit except as provided in 
§ 128-27, subsection’ five, paragraph (b). 

(5) Creditable service at retirement on which 
the retirement allowance of a member shall be 
based shall consist of the membership service 
rendered by him since he last became a member, 
and also if he has a prior service certificate which 
is in full force and effect, the amount of the 
service certified on his prior service certificate. 
(1939, c. 390, s. 6; 1941, c. 357, s. 5; 1943, c. 535.) 
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Editor’s Note.—The i941 amendment substituted ‘“‘forty- 
one” for ‘thirty-nine’? in subsections (1), (3) and (4). 


The 1943 amendment substituted “forty-three” for “forty- 
one” in subsections (1), (3) and (4). 


§ 128-27. Benefits. — (1) Service Retirement 
Benefit—(a). Any member in service may retire 
upon written application to the board of trustees 
setting forth at what time, not less than thirty 
days nor more than ninety days subsequent to 
the execution and filing thereof, he desires to be 
retired: Provided, that the said member at the 
time so specified for his retirement shall have at- 
tained the age of sixty years, and notwithstand- 
ing that, during such period of notification, he 
may have separated from service. 

(b) Any member in service who has attained 
the age of sixty-five shall be retired at the end 
of the fiscal year unless the employing board re- 
quests such person to remain in the service, and 
notice of this request is given in writing thirty 
days prior to the end of the fiscal year. 

(c) Any member in service who has attained 
the age of seventy years shall be retired forth- 
with: Provided, that with the approval of his 
employer he may remain in service until the end 
of the fiscal year following the date on which 
he attains the age of seventy years: Provided, 
further, that with the approval of the board of 
trustees and his employer, any member who has 
attained or shall attain the age of seventy years 
may be continued in service for a period of two 
years following each such request. 

(2) Allowance for Service Retirement.—Upon 
retirement from service a member shall receive a 
service retirement allowance which shall con- 
sist of: 

(a) An annuity which shall be the actuarial 
equivalent of his accumulated contributions at the 
time of his retirement; and 

(b) A pension equal to the annuity allowable 
at the age of sixty years computed on the basis 
of contributions made prior to the attainment of 
age sixty; and 

(c) If he has a prior service certificate in full 
force and effect, an additional pension which shall 
be equal to the annuity which would have been 
provided at the age of sixty years by twice the 
contributions which he would have made during 
such prior service had the system been in opera- 
tion and he contributed thereunder. 

(3) Disability Retirement Benefits—Upon the 
application of a member in service or of his em- 
ployer, any member who has had ten or more 
years of creditable service may be retired by the 
board of trustees, not less than thirty and not 
more than ninety days next following the date 
of filing such application, on a disability retire- 
ment allowance: Provided, that the medical 
board, after a medical examination of such mem- 
ber, shall certify that such member is mentally 
or physically incapacitated for the further per- 
formance of duty, that such incapacity is likely to 
be permanent, and that such member should be 


retired. 


(4) Allowance on Disability Retirement—Upon 
retirement for disability a member shall receive 
a service retirement allowance, if he has attained 
the age of sixty years, otherwise he shall receive 
a disability retirement allowance which shall con- 
sist of: : 

(a) An annuity which. shall be the actuarial 
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equivalent of his accumulated contributions at the 
time of the retirement, and 

(b) A pension equal to seventy-five per centum 
of the pension that would have been payable upon 
service retirement at the age of sixty years had 
the member continued in service to the age of 
sixty years without further change in compensa- 
tion. 

(5) Reéxamination of Beneficiaries Retired on 
Account of Disability—-Once each year during 
the first five years following retirement of a mem- 
ber on a disability retirement allowance, and once 
in every three year period thereafter, the board 
of trustees may, and upon his application shall, 
require any disability beneficiary who has not yet 
attained the age of sixty years to undergo a 
medical examination, such examination to be made 
at the place of residence of said beneficiary or 
other place mutually agreed upon, by a physician 
or physicians designated by the board of trus- 
tees. Should any disability beneficiary who has 
not yet attained the age of sixty years refuse to 
submit to at least one medical examination in 
any such year by a physician or physicians des- 
ignated by the board of trustees, his allowance 
may be discontinued until his withdrawal of such 
refusal, and should his refusal continue for one 
year, all his rights in and to his pension may be 
revoked by the board of trustees. 

(a) Should the medical board report and cer- 
tify to the board of trustees that such disability 
beneficiary is engaged in or is able to engage in a 
gainful occupation paying more than the differ- 
ence between his retirement allowance and the 
average final compensation, and should the board 
of trustees concur in such report, then the amount 
of his pension shall be reduced to an amount 
which, together with his annuity and the amount 
earnable by him, shall equal the amount of his 
average final compensation. Should his earning 
capacity be later changed, the amount of his pen- 
sion may be further modified: Provided, that 
the new pension shall not exceed the amount of 
the pension originally granted nor an amount 
which, when added to the amount earnable by 
the beneficiary together with his annuity, equals 
the amount of his average final compensation. 
_A beneficiary restored to active service at a sal- 
ary less than the average final compensation shall 
not become a member of the retirement system. 

(b) Should a disability beneficiary under the 
age of sixty years be restored to active service at 
a compensation not less than his average final 
compensation, his retirement allowance shall cease, 
he shall again become a member of the retirement 
system, and he shall contribute thereafter at the same 
rate he paid prior to disability. Any such prior 
service certificate on the basis of which his serv- 
ice was computed at the time of his retirement 
shall be restored to full force and effect, and in 
addition, upon his subsequent retirement he shall 
be credited with all his service as a member, but 
should he be restored to active service on or after 
the attainment of the age of fifty years his pen- 
sion upon subsequent retirement shall not exceed 
the sum of the pensions wich he was receiving 
immediately prior to his last restoration and the 
pension that he would have received on account 
of his service since his last restoration had he en- 
tered service at that time as a new entrant. 

(6) Return of Accumulated Contributions.— 
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Should a member cease to be an employee except 
by death or retirement- under the provisions of 
this article, he shall be paid such part of the 
amount of the accumulated contributions stand- 
ing to the credit of his individual account in the 
annuity savings fund as he shall demand. Should 
a member die before retirement the amount of 
his accumulated contributions standing to the 
credit of his individual account shall be paid to 
his estate or to such person as he shall have nom- 
inated by written designation, duly executed and 
filed with the board of trustees. 

(7) Optional Allowance.—With the provision 
that no optional selection shall be effective in case 
a beneficiary dies within thirty days after retire- 
ment, and that such a beneficiary shall be con- 
sidered as an active member at the time of death; 
until the first payment on account of any benefit 
becomes normally due, any member may elect to 
receive his benefit in a retirement allowance pay- 
able throughout life, or he may elect to receive 
the actuarial equivalent at that time, of his re- 
tirement allowance in a reduced retirement allow- 
ance payable throughout life with the provision 
that: 

Option one. If he dies before he has received 
in annuity payments the present value of his an- 
nuity as it was at the time of his retirement, the 
balance shall be paid to his legal representatives 
or to such person as he shall nominate by writ- 
ten designation duly acknowledged and filed with 
the board of trustees; or 

Option two. Upon his death his reduced retire- 
ment allowance shall be continued throughout the 
life of and paid to such person as he shall nom- 
inate by written designation duly acknowledged 
and filed with the board of trustees at the time of 
his retirement; or 

Option three. Upon his death, one-half of his 
reduced retirement allowance shall be continued 
throughout the life of, and paid to such person 
as he shall nominate by written designation duly 
acknowledged and filed with the board of trustees 
at the time of his retirement; or 

Option four. Some other benefit or benefits 
shall be paid either to the member or to such per- 
son or persons as he shall nominate: Provided, 
such other benefit or benefits, together with the 
reduced retirement allowance, shall be certified 
by the actuary to be of equivalent actuarial value 
to his retirement allowance, and approved by the 
board of trustees. (1939, c. 390, s. 7.) 


§ 128-28. Administration.— The general admin- 
istration and responsibility for the proper opera- 
tion of the retirement system and for making ef- 
fective the provisions of this article are hereby 
vested in the Board of Trustees of the Teachers’ 
and State Employees’ Retirement System of 
North Carolina, and all of the provisions of § 135-6, 
relating to the administration by said Board of 
Trustees shall apply to the administration of this 
article by said Board of Trustees: Provided, that 
all expenses in connection with the administration 
of this North Carolina Local Government Em- 
ployees’ Retirement System shall be charged 
against this retirement system and paid from the 
expense fund as provided in subsection five of 
§ 128-30. (1939, c. 390, s. 8; 1941, c. 357, s. 6.) 


Editcr’s Note.—Prior to the 1941 amendment, which re- 
wrote this section, administration was vested in a board 
of trustees created by the section. 
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§ 128-29. Management of funds.— (1) Vested 
in Board of Trustees—The board of trustees shall 
be the trustee of the several funds created by this 
article as provided in § 128-30, and shall have 
full power to invest and reinvest such funds, 
subject to all the terms, conditions, limitations 
and restrictions imposed by the laws of North 
Carolina upon domestic life insurance companies 
in the making and disposing of their investment; 
and subject to like terms, conditions, limitations 
and restrictions, said trustee shall have full power 
to hold, purchase, sell, assign, transfer and dis- 
pose of any of the securities and investments in 
which any of the funds created herein shall have 
been invested, as well as the proceeds of said 
investments and any monies belonging to said 
funds. 

(2) Annual Allowance of Regular Interest.— 
The board of trustees annually shall allow regu- 
lar interest on the mean amount for the preced- 
ing year in each of the funds with the exception 
of the expense fund. The amounts’ so allowed 
shall be due and payable to said funds, and shall 
be annually credited thereto by the board of trus- 
tees from interest and other earnings on the mon- 
ies of the retirement system. Any additional 
amount required to meet the interest on the funds 
of the retirement system shall be paid from the 
pension accumulation fund, and any excess of 
earnings over such amount required shall be paid 
to the pension accumulation fund. Regular in- 
terest shall mean such per centum rate to be com- 
pounded annually as shall be determined by the 
board of trustees on the basis of the interest earn- 
ings of the system for the preceding year and of 
the probable earnings to be made, in the judg- 
ment of the board, during the immediate future. 

(3) Custodian of Funds——The State Treasurer 
shall be the custodian of the several funds. All 
payments from said funds shall be made by him 
only upon vouchers signed by two persons desig- 
nated by the board of trustees. The secretary of 
the board of trustees shall furnish said board a 
surety bond in a company authorized to do busi- 
ness in North Carolina in such an amount as shall 
be required by the board, the premium to be paid 
from the expense fund. 


(4) Cash Deposits for Meeting Disbursements, 
—For the purpose of meeting disbursements for 
pensions, annuities and other payments there may 
be kept available cash, not exceeding ten per 
centum of the total amount in the several funds 
of the retirement system, on deposit in one or 
more banks or trust companies of the state of 
North Carolina, organized under the laws of the 
state of North Carolina, or of the United States: 
Provided, that the sum on deposit in any one bank 
or trust company shall not exceed twenty-five 
per centum of the paid up capital and surplus of 
such bank or trust company. 


(5) Selection of Depostories—The board of 
trustees shall select a bank or banks for the de- 
posits of the funds and securities of the retire- 
ment system in the same manner as such banks 
are selected by the treasurer of the state of North 
Carolina. Such banks selected shall be required 
to conform to the law governing banks selected 
by the state. The funds and properties of the 
North Carolina governmental employees’ retire- 
ment system held in any bank of the state shall 
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be safeguarded by a fidelity and surety bond, the 
amount to be determined by the board of trustees. 

(6) Immunity of Funds.—Except as otherwise 
herein provided, no trustee and no employee of 
the board of trustees shall have any direct inter- 
est in the gains or profits of any investment made 
by the board of trustees, nor as such receive any 
pay or emolument for this service. No trustee or 
employee of the board shall, directly or indirectly, 
for himself or as an agent in any manner use the 
same, except to make such current and necessary 
payments as are authorized by the board of trus- 
tees; nor shall any trustee or employee of the 
board of trustees become an endorser or surety 
or in any manner an obligor for monies loaned or 
borrowed from the board of trustees. (1939, c. 
BOOMS s O19 4I RCM Sars ay.) 


Editor’s Note.—The 1941 amendment substituted in sub- 
section (3) the words ‘state treasurer” for the words “‘sec- 
retary-treasurer of the board of trustees,” and the word 
“secretary” for ‘“‘secretary-treasurer.” 


§ 128-30. Method of financing. — All of the 
assets of the retirement system shall be credited 
according to the purpose for which they are held 
to one of five funds, namely, the annuity savings 
fund, the annuity reserve fund, the pension ac- 
cumulation fund, the pension reserve fund and the 
expense fund. 


(1) Annuity Savings Fund.—The annuity sav- 
ings fund shall be a fund in which shall be accu- 
mulated contributions from the compensation of 
members to provide for their annuities. Contribu- 
tions to and payments from the annuity savings 
fund shall be made as follows: 

(a) Each participating employer shall cause to 
be deducted from the salary of each member ‘on 
each and every payroll of such employer for each 
and every payroll period four per centum (4%) 
of his earnable compensation. But the employer 
shall not have any deduction made for annuity 
purposes from the compensation of a member who 
elects not to contribute if he has attained the age 
of sixty years and has completed thirty-five years 
of service. In determining the amount earnable 
by a member in a payroll period, the board of 
trustees may consider the rate of annual compen- 
sation payable to such member on the first day 
of the payroll period as continuing throughout 
such payroll period, and it may omit deduction 
from compensation for any period less than a 
full payroll period if an employee was not a 
member on the first day of the payroll period. In 
determining the amount earnable by a member 
whose compensation is derived partly or wholly 
from fees, such member shall submit a sworn 
statement to his employer as to the amount of 
fees received by such member as compensation 
during the preceding year, and each month such 
member shall pay to his employer four per centum 
of one-twelfth of such compensation received 
from fees during the previous year, which shall be - 
considered as deductions by the employer as pro- 
vided in paragraphs (a) and (b) of Subsection one 
of this section. 

(b) The deductions provided for herein shall 
be made notwithstanding that the minimum com- 
pensation provided for by law for any member 
shall be reduced thereby. Every member shall be 
deemed to consent and agree to the deductions 
made and provided for herein and shall receipt for 
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his full salary or compensation, and payment of 
salary or compensation less said deduction shall 
be a full and complete discharge and acquittance 
of all claims and demands whatsoever for the 
services rendered by such person during -the pe- 
riod covered by such payment, except as to the 
benefits provided under this article. The em- 
ployer shall certify to the board of trustees on 
each and every payroll or in such other manner 
as the board of trustees may prescribe, the 
amounts to be deducted; and each of said 
amounts shall be deducted, and when deducted 
shall be paid into said annuity savings fund, 
and shall be credited, together with regular in- 
terest thereon to the individual account of the 
member from whose compensation said deduc- 
tion was made. 

(c) In addition to the contributions deducted 
from compensation as hereinbefore provided, 
subject to the approval of the board of trustees, 
any member may redeposit in the annuity sav- 
ings fund by a single payment or by an increased 
rate of contribution an amount equal to the to- 
tal amount which he previously withdrew there- 
from as provided in this article, or any part 
thereof; or any member may deposit therein by 
a single payment or by an increased rate of con- 
tribution an amount computed to be sufficient to 
purchase an additional annuity, which, together 
with his prospective retirement allowance, will 


' provide for him a total retirement allowance of 


x 


not to exceed one-half of his average final com- 
pensation at age sixty. Such additional amounts 
so deposited shall become a part of his accu- 
mulated contributions except in the case of re- 
tirement, when they shall be treated as excess 
contributions returnable to the member in cash 
or as an annuity of equivalent actuarial value and 
shall not be considered in computing his pen- 
sion. The accumulated contributions of a mem- 
ber drawn by him, or paid to his estate or to 
his designated beneficiary in event of his death 
as provided in this article, shall be paid from 
the annuity savings fund. Upon the retirement 
of a member his accumulated contributions shall 
be transferred from the annuity savings fund to 
the annuity reserve fund. 


(2) Annuity Reserve Fund—The annuity re- 
serve fund shall be the fund in which shall be 
held the reserves on all annuities in force and 
from which shall be paid all annuities and all 
benefits in lieu of annuities, payable as provided 
in this article. Should a beneficiary retired on 
account of disability be restored to active service 
with a compensation not less than his average 
final compensation at the time of his last retire- 
ment his annuity reserve shall be transferred 
from the annuity reserve fund to the annuity savy- 
ings fund and credited to his individual account 
therein. 


(3) Pension Accumulation Fund.—The pension 
accumulation fund shall be the fund in which shall 
be accumulated all reserves for the payment of all 
pensions and other benefits payable from con- 
tributions made by employers and from which 
shall be paid all pensions and other benefits on 
account of members with prior service credit. 
Contributions to and payments from the pension 
accumulation fund shall be made as follows: 

(a) Each participating employer shall pay to 
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the pension accumulation fund monthly, or at 
such other intervals as may be agreed upon with 
the board of trustees, an amount equal to a cer- 
tain percentage of the earnable compensation of 
each member, to be known as the “normal con- 
tribution,” and an additional amount equal to a 
percentage of his earnable compensation to be 
known as the “accrued liability contribution.” 
The rate per centum of such contributions shall 
be fixed on the basis of the liabilities of the re- 
tirement system as shown by actuarial valuation. 
Until the first valuation the normal contribution 
for genera! employees shall be two and fourteen 
one hundredths per centum (2.14%) and the ac- 
crued liability contribution for general employees 
shall be one and seventy-eight one hundredths 
per centum (1.78%) of the payroll of the mem- 
bers who are general employees; and until the 
first valuation the normal contribution for fire- 
men and policemen, including sheriffs and other 
law enforcing officers, shall be three and eighty 
one hundredths per centum (3.80%), and the ac- 
crued liability contribution for firemen and po- 
licemen, including sheriffs and other law enforc- 
ing officers, shall be three and nineteen one hun- 
dredths per centum (3.19%) of the payroll of the 
members who are firemen and policemen or other 
law enforcing officers. 


(b) On the basis of regular interest and of 
such mortality and other tables as shall be 
adopted by the board of trustees, the actuary en- 
gaged by the board to make each valuation re- 
quired by this article during the period over which 
the accrued liability contribution is payable, im- 
mediately after making such valuation, shall de- 
termine the uniform and constant percentage of 
the earnable compensation of the average new 
entrant throughout his entire period of active 
service which would be sufficient to provide for 
the payment of any pension payable on his ac- 
count and for the pro rata share of the cost of 
administration of the retirement system. The 
rate per centum so determined shall be known as 
the “normal contribution” rate. After the accrued 
liability contribution has ceased to be payable, the 
normal contribution rate shall be the rate per 
centum of the earnable salary of all members ob- 
tained by deducting from the total liabilities of 
the pension accumulation fund the amount of the 
funds in hand to the credit of that fund and di- 
viding the remainder by one per centum of the 
present value of the prospective future salaries of 
all members as computed on the basis of the mor- 
tality and service tables adopted by the board of 
trustees and regular interest. The normal rate 
of contribution shall be determined by the actuary 
after each valuation. 

(c) Immediately succeeding the first valuation 
the actuary engaged by the board of trustees shall 
compute the rate per centum of the total annual 
compensation of all members which is equivalent 
to four per centum of the amount of the total 
pension liability on account of all members and 
beneficiaries which is not dischargable by the 
aforesaid normal contribution made on account 
of such members during the remainder of their 
active service. The rate per centum originally so 
determined shall be known as the “accrued lia- 
bility contribution” rate. 


(d) The county, city or town participating in 
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the system as provided in subsection four of § 
128-23 shall make a special accrued liability con- 
tribution on account of its approval of the partici- 
pation of its employees in the North Carolina lo- 
cal governmental employees’ retirement system, 
which shall be determined by actuarial valuation 
of the accrued liability on account of the employ- 
ees of such county, city or town who elected to 
become members in the same manner as the ac- 
crued liability rate was originally determined for 
employees who become members of the local gov- 
ernmental employees’ retirement system prior to 
January first, nineteen hundred and forty-four. 
This special accrued liability contribution, sub- 
ject to such adjustment as may be necessary 
on account of any additional prior service credits 
awarded to employees of such county, city or 
town, shall be payable in lieu of the accrued lia- 
bility contribution payable on account of other 
employees in the system. The expense of making 
such initial valuation shall be assessed against and 
paid by the county, city or town on whose account 
it is necessary. 

(e) The total amount payable in each year to 
the pension accumulation fund shall not be less 
than the sum of the rate per centum known as the 
normal contribution rate and the accrued liability 
contribution. rate of the total compensation earn- 
able by all members during the preceding year: 
Provided, however, that the amount of each an- 
nual accrued liability contribution shall be at least 
three per centum greater than the preceding an- 
nual accrued liability payment, and that the ag- 
gregate payment by employers shall be sufficient, 
when combined with the amount in the fund, to 
provide the pensions and other benefits payable 
out of the fund during the year then current. 

(f) The accrued liability contribution shall be 
discontinued as soon as the accumulated reserve 
in the pension accumulation fund shall equal the 
present value, as actuarially computed and ap- 
proved by the board of trustees, of the total lia- 
bility of such fund less the present value, com- 
puted on the basis of the normal contribution rate 
then in force, of the prospective normal contri- 
butions to be received on account of all persons 
who are at that time members. 


(zg) All pensions, and benefits in lieu thereof, 
with the exception of those payable on account of 
members who received no prior service allowance, 
payable from contributions of employers, shall 
be paid from the pension accumulation fund. 


(h) Upon the retirement of a member not en- 
titled to credit for prior service, an amount equal 
to his pension reserve shall be transferred from 
the penston accumulation fund to the pension re- 
serve fund. 


(4) Pension Reserve Fund.—The pension re- 
serve fund shall be the fund in which shall be 
held the reserves of all pensions granted to mem- 
bers not entitled to credit for prior service and 
from which such pensions and benefits in lieu 
thereof shall be paid. Should such a beneficiary 
retired on account of disability be restored to ac- 
tive service with a compensation not less than 
his average final compensation at the time of his 
last retirement the pension thereon shall be trans- 
ferred from the pension reserve fund to the pen- 
sion accumulation fund. Should the pension of 
such disability beneficiary be reduced as a result 
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of an increase in his earning capacity, the amount 
to the annual reduction in his pension shall be 
paid annually into the pension accumulation fund 
during the period of such reduction. 

(5) Iyxpense Fund.—The expense fund shall be 
the fund from which the expenses of the admin- 
istration of the retirement system shall be paid, 
exclusive of amounts payable as retirement al- 
lowances and as other benefits provided herein. 
Contribution shall be made to the expense fund 
as follows: 

(a) The board of trustees shall determine an- 
nually the amount required to defray such ad- 
ministrative expenses for the ensuing fiscal year 
and shall adopt a budget in accordance there- 
with. The budget estimate of such expenses shall 
be paid to the expense fund from the pension ac- 
cumulation fund. 

(b) For the purpose of organizing the retire- 
ment system and establishing an office, the board 
of trustees may provide as a prerequisite to par- 
ticipation in the retirement system that each par- 
ticipating employer or employee or both shall pay 
an additional contribution to the retirement sys- 
tem for the expense fund not to exceed two dol- 
lars for each employee, such contribution of the 
employee to be credited to his individual account 
in the annuity savings fund at such later time as 
the board of trustees shall determine, and/or the 
board of trustees may borrow such amounts as 
may be necessary to organize and establish the 
retirement system. 

(6) Collection of Contributions—(1) The col- 
lection of members’ contributions shall be as fol- 
lows: 

(a) Each employer shall cause to be deducted 
on each and every payroll of a member for each 
and every payroll subsequent to the date of par- 
ticipation in the retirement system the contribu- 
tions payable by such member as provided in this 
article. Each employer shall certify to the treas- 
urer of said employer on each and every payroll 
a statement as vouchers for the amount so de- 
ducted. 

(b) The treasurer of each employer on the 
authority from the employer shall make deduc- 
tions from salaries of members as provided in 
this article and shall transmit monthly, or at such 
time as the board of trustees shall designate, the 
amount specified to be deducted, to the secretary- 
treasurer of the board of trustees. The secretary- 
treasurer of the board of trustees after making a 
record of all such receipts shall deposit them in a 
bank or banks selected by said board of trustees 
for use according to the provisions of this article. 

(2) The collections of. employers’ contributions 
shall be made as follows: Upon the basis of each 
actuarial valuation provided herein the board of 
trustees shall annually prepare and certify to each 
employer a statement of the total amount neces- 
sary for the ensuing fiscal year to the pension ac- 
cumulation fund as provided under subsection 
three of this section. (1939, c.°390, s. 10; 1941, c. 
357, s. 8; 1943, c. 535.) 

Editor’s Note.—The 1941 amendment added the last sen- 
tence to paragraph (a) of subsection (1). It also made 
changes in the first sentence of paragraph (d) of subsec- 
tion (3) by substituting “subsection (4) of section 128-23’ 
for “the last sentence of section 128-24,’ inserting the word 
“local”? twice and changing the date from 1941 to 1942. 


The 1943 amendment substituted ‘‘forty-four’ for “forty- 
two” in paragraph (d) of subsection (3). 
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§ 128-31. Exemptions from execution. — The 
right of a person to a pension, an annuity, or a re- 
tirement allowance, to the return of contributions, 
the pension, annuity, or retirement allowance it- 
self, any optional: benefit or any other right ac- 
crued or accruing to any person under the pro- 
visions of this article, and the monies in the va- 
rious funds created by this article, are hereby 
exempt from any state or municipal tax, and ex- 
empt from levy and sale, garnishment, attachment, 
or any other process whatsoever, and shall be 
unassignable except as in this article specifically 
otherwise provided. (1939, c. 390, s. 11.) 


§ 128-32. Protection against fraud.—Any per- 
son who shall knowingly make any false state- 
ment or shall falsify or permit to be falsified any 
record or records of this retirement system in 
any attempt to defraud such system as a result of 
such act shall be guilty of a misdemeanor, and on 
conviction thereof by any court of competent ju- 
risdiction, shall be punished by a fine not exceed- 
ing five hundred dollars ($500.00), or imprison- 
ment not exceeding twelve months, or both, such 
fine and imprisonment at the discretion of the 
court. Should any change or error in the rec- 
ords result in any member or beneficiary receiv- 
ing from the retirement system more or less than 
he would have been entitled to receive had their 
records been correct, the board of trustees shall 
correct such error, and as far as practicable, shall 
adjust the payment in such a manner that the 
actuarial equivalent of the benefit to which such 
member or beneficiary was correctly entitled shall 
be paid. (1939, c. 390, s. 12.) 


§ 128-33. Other laws not applicable to members. 
—No other provision of law in any other statute 
which provides wholly or partly at the expense of 
any county, city or town for pensions or retire- 
ment benefits for employees of the said county, 
city or town, their widows, or other dependents 
shall apply to members or beneficiaries of the re- 
tirement system established by this article. 
(1939, c. 390, s. 13.) 


§ 128-34. Transfer of members. — Any mem- 
ber of the North Carolina governmental employ- 
ees’ retirement system who leaves the service of 
his employer and enters the service of another 
employer participating in the North Carolina gov- 
ernmental employees’ retirement system — shall 
maintain his status as a member of the retirement 
system and shall be credited with all of the 
amounts previously credited to his account in any 
of the funds under this article, but the new em- 
ployer shall be responsible for any accrued lia- 
bility contribution payable on account of any prior 
service credit which such employee may have at 
the time of his transfer, and such employee shall 
be given such status and be credited with such 
service with the new employer as allowed with the 
former employer. (1939, c. 390, s. 14.) 


§ 128-35. OBligations of pension accumulation 
fund.— The maintenance of annuity reserves and 
pension reserves as provided for, and regular in- 
terest creditable to the various fiinds as provided 
in § 128-30, and the payment of all pensions, an- 
nuities, retirement allowances, refunds and other 
benefits granted under the provisions of this ar- 
* ticle, are hereby made obligations of the pension 
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accumulation fund. All income, interest and divi- 
dends derived from deposits and investments au- 
thorized by this article shall be used for the pay- 
ment of said obligations of the said fund. (1939, 
CMEC serail) 


§ 128-36. Local laws unaffected; when bene- 
fits begin to accrue.—Nothing in this article shall 
have the effect of repealing any public-local or 
private act creating or authorizing the creation of 
any officers’ or employees’ retirement system in 
any county, city, or town or prohibiting the en- 
actment of any public-local or private act creating 
or authorizing the creation of any officers’ or em- 
ployees’ retirement system in any county, city, or 
town. No payment on account of any - benefit 
granted under the provisions of § 128-27, subsec- 
tions one to four inclusive, shall become effective 
or begin to accrue until the end of one year fol- 
lowing the date the system is established nor shall 
any compulsory retirement be made during that 
period. Notwithstanding anything else to the 
contrary in this article, the provisions of this ar- 
ticle shall apply only to counties having a popu- 
lation of more than fifteen thousand inhabitants 
by the last preceding United States census and to 
municipalities. (1939, c. 390, s. 16; 1941, c. 357, 
s. 9B.) 


§ 128-37. Levy of taxes; referendum; counties 
excepted.—No county, city, town, or other munic- 
ipality, shall levy any tax, pledge its faith, or in- 
cur any indebtedness for the purposes herein men- 
tioned until the same shall have been submitted 
to, and approved by, the qualified voters thereot 
at an election to be called by the governing body 
of said county, city, town, or other municipality: 
Provided, that the provisions of this section shall 
not apply to the following: The cities of Greens- 


boro and Gibsonville; Mount Airy in Surry 
County; Rowan County or the municipalities 
therein; Pitt County, nor to any municipality 


therein: the Town of Aberdeen, in Moore County; 
Wake County and the municipalities located there- 
in; Mecklenburg, Bladen, Durham and Alexander 
Counties and/or the municipalities therein; Pas- 
quotank County or the municipalities therein, and 
such county and municipalities shalt ve entitled to 
participate in the retirement system in the manner 
provided by § 128-23; Lee County and the towns 
of Sanford and Jonesboro located therein; Ran- 
dolph County and the Town of Asheboro located 
therein; .Davidson and Alexander Counties and 
the municipalities located therein; Catawba 
County and the municipalities located therein; the 
city of Forest City in Rutherford County; and 
New Hanover County and the city of Wilmington. 

(1941, c. 357, s. 9A; 1943, cc. 258, 494, 525.) 

Editor’s Note.—The county of Catawba and the munici- 
palities therein were added to the proviso of this section 
by the third 1943 amendment, and the city of Forest City 
was added by the second 1943 amendment. ‘The first 1943 
amendment, which added the county of New Hanover and 
the city of Wilmington, provided: ‘The commissioners of 
the county of New Hanover and of the city of Wilmington 
are hereby authorized, empowered and directed to appro- 
priate a sufficient amount to put into effect the retirement 
of employees, both elective and appointive, of the county 
of New Hanover and the city of Wilmington.” 


§ 128-38. Withdrawal from System by partici- 
pating units.— Any county, city or town partici- 
pating in the Retirement System may by action of 
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its governing body later withdraw from the sys- 
tem, and all contributions of employees and em- 
ployers shall be returned to them or their repre- 
sentatives. (1941, c. 357, s. 9B.) 


Art. 4. Leaves of Absence. 


§ 128-39. Leaves of absence for state officials.— 
Any elective or appointive state official may ob- 
tain leave of absence from his duties for military 
or naval service, protracted illness, or other rea- 
son satisfactory to the governor, for such period 
as the governor may designate. Such leave shall 
be obtained only upon application by the official 
and with the consent of the governor. The of- 
ficial shall receive no salary during the period of 
leave unless the leave of absence is granted by 
reason of protracted illness, in which event the 
granting of a leave of absence shall not operate to 
deprive any such official of the benefits of cumu- 
lative sick leave to which he may be entitled un- 
der rules and regulations adopted pursuant to § 
143-37 or to which he may otherwise be entitled by 
law. The period of leave may be extended upon 
application to dnd with the approval of the gover- 
nor if the reason for the original leave still exists, 
and it may be shortened if the said reason shall 
unexpectedly terminate: Provided, that no leave or 
extension thereof shall operate to extend the term 
of office of any official beyond the period for 
which he was elected or appointed. If, by reason 
of the length of the period of absence or the na- 
ture of the duties of the official, the governor 
deems it necessary, the governor may appoint any 
citizen of the state, without regard to residence or 
district, as acting official or substitute for the pe- 
riod of the official’s leave of absence, such ap- 
pointee to have all the authority, duties, perqui- 
sites, and emoluments of his principal. (1941, c. 
11S ds) 


§ 128-40. Leaves of absence for county offi- 
cials.— Any elective or appointive county official 
may obtain leave of absence from his duties for 
military or naval service, protracted illness, or 
other reason satisfactory to the board of county 
commissioners of his county, for such period as 
the board of county commissioners may designate. 
Such leave shall be obtained only upon applica- 
tion by the official and with the consent of the 
board of county commissioners. The official shall 
receive no salary during the period of leave unless 
the leave of absence is granted by reason of pro- 


tracted illness, in which event the granting of a 
leave of absence shall not operate to deprive any 
such official of the benefits of any sick leave to 
which he may be entitled by law. The period of 
leave may be extended upon application to and 
with the approval of the board of county commis- 
sioners if the reason for the original leave still ex- 
ists, and it may be shortened if the said reason 
shall unexpectedly terminate: Provided, that no 
leave or extension thereof shall operate to extend 
the term of office of any official beyond the period 
for which he was elected or appointed. If, by rea- 
son of the length of the period of absence or the 
nature of the duties of the official, the board of 
county commissioners deems it necessary, the 
board may appoint any qualified citizen of the 
county as acting official or substitute for the pe- 
riod of the official’s leave of absence, such ap- 
pointee to have all the authority, duties, perqui- 
sites, and emoluments of his principal. (1941, c. 
ae 


§ 128-41. Leaves of absence for municipal of- 
ficers.— Any elective or appointive municipal of- 
ficial may obtain leave of absence from his duties 
for military or naval service, protracted illness, or 
other reason satisfactory to the governing body of 
the municipality, for such period as the governing 
body may designate. Such jeave shall be obtained 
only upon application by the official and with the 
consent of the governing body. The official shall 
receive no salary during the period of leave unless 
the leave of absence is granted by reason of pro- 
tracted illness, in which event the granting of a 
leave of absence shall not operate to deprive any 
such official of the benefits of any sick leave to 
which he may be entitled by law. The period of 
leave may be extended upon application to and 
with the approval of the governing body of the 
municipality if the reason for the original leave 
still exists, and it may be shortened if the said 
reason shall unexpectedly terminate: Provided, 
that no leave or extension thereof shall operate to 
extend the term of office of any official beyond the 
period for which he was elected or appointed. If, 
by reason of the length of the period of absence 
or the nature of the duties of the official, the gov- 
erning body deems it necessary, it may appoint 
any qualified citizen of the municipality as acting 
official or substitute for the period of the official’s 
leave of absence, such appointee to have all the 
authority, duties, perquisites, and emoluments of 
his principal. (1941, c. 121, s. 3.) 
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§ 129-1. Definitions. — Public buildings and 
grounds referred to in this chapter include the ex- 
ecutive mansion and all the public buildings and 
grounds owned or maintained by the state, now 
existing or hereafter acquired, in the city of Ra- 
leigh, and the state warehouse located on the 
state fair grounds, but do not include any build- 
ings or grounds which any state institution or 
agency other than the board of public buildings 
and grounds is required by law to care for and 
maintain. 

“Board” as used in this chapter means 
board of public buildings and grounds. 

“Superintendent” means the superintendent of 
public buildings and grounds. (1941, c. 224, s. 1.) 


Editor’s Note.—For comment on this enactment, see 19 N. 
C. Law Rev. 445. 


the 


§ 129-2. Board of public buildings and grounds. 
—The governor, the secretary of state, the treas- 
urer, the attorney general and the assistant direc- 
tor of the budget shall constitute the board of 
public buildings and grounds, and shall serve ex- 
officio as members of the board. (1941, c. 224, 
Seen) 


§ 129-3. Powers and duties of board. — The 
board shall have the following powers and duties 
in addition to other powers and duties provided 
by law: 

(1) To assume the custody and control of pub- 
lic buildings and grounds, and supervise the care, 
operation and maintenance of public buildings 
and grounds, and the establishment, location, care 
and maintenance of walks, driveways, | trees, 
shrubs, flowers, fountains, monuments, memori- 
als, markers and tablets on public grounds. 


(2) To provide necessary and adequate quar- 
ters, office and working space for all state depart- 
ments, agencies and legislative committees in the 
city of Raleigh when no other provision for space 
is made by law, and to this end the board is given 
full authority to allocate and reallocate space in 
public buildings and grounds and make such re- 
adjustments and provide such facilities as may be 
necessary to effectuate these powers. 

(3) To employ, supervise and contro! such re- 
liable and efficient assistants and laborers as may 
be necessary for the adequate care, operation and 
maintenance of the public buildings and grounds, 
and to fix their compensation with the approval 
of the budget bureau whenever such approval 
may be required by law. 

(4) To provide necessary and adequate cleaning 
and janitor service, elevator operation service, 
and other operation or maintenance service. 

(5) To provide necessary night watchmen. 

(6) To procure and supervise the prompt re- 
pair of buildings, furniture and fixtures. 

(7) To use at all times such means as may, in 
its opinion, be effectual to protect all public build- 
ings and grounds from fire. 

(8) To lease vacant lots of the state in the city 
of Raleigh not otherwise appropriated, upon such 
terms as may be reasonable and proper, for a pe- 
riod not to exceed twelve months under the terms 
of any one lease, and to collect the proceeds of 
such rentings and deposit them to the credit of the 
treasurer immediately upon collection: Provided, 
however, any lease entered into pursuant to this 
subsection may, in the discretion of the board, be 
extended or renewed from time to time, for a 
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period not to exceed twelve months under the 
terms of any one extension or renewal. 

(9) To supervise the work of janitors appointed 
by the general assembly to perform services in 
connection with the sessions of the general as- 
sembly until the jegislature convenes. 

(10) To keep in repair, out of funds appropri- 
ated for that purpose, al! necessary furniture for 
the halls of the senate and house of representa- 
tives and the rooms of the capitol used by the 
officers, clerks and other employees of the gen- 
eral assembly. 

(11) To make and enforce regulations with re- 
spect to the parking of automobiles on all public 
grounds. 

(12) In its discretion, to store, destroy or 
otherwise dispose of obsolete papers, records and 
documents which have been discarded by any of 
the state departments or agencies and found by 
them to be of no value. 

(13) In its discretion, to establish and maintain 
a central mailing system for all state departments 
and agencies, and in connection therewith and in 
the discretion of the board to make application 
for and procure a post office substation for such 
purpose, and to do all other things needful in the 
discretion of the board in connection with the 
establishment of such central mailing system. In 
the event of the establishment of such central 
mailing system the board shall have the right to 
allocate and charge against the respective depart- 
ments and agencies their proportionate part of 
the cost of maintenance of such central mailing 
system. 

(14) In its discretion, to provide necessary and 
adequate messenger service for the state depart- 
ments and agencies for whom the board is re- 
quired to furnish office or working space: Pro- 
vided, that this shali not be construed to prevent 
the employment and control of messengers by 
any state department or agency when such mes- 
sengers are compensated out of funds of said de- 
partment or agency. 

(15) To take or otherwise control birds and 
animals, such as.pigeons, dogs, cats and squirrels, 
on public buildings and grounds. 

(16) To beautify the public grounds. 

(17) To provide necessary information service 
for visitors to the capitol. 

(18) To provide suitable space for an arsenal. 

(19) To have direct control and supervision 
over the location, plan and construction of any 
public buildings unless it shall be otherwise pro- 
vided in the act authorizing such construction. 

(20) To direct and supervise the superintendent 
in the administration of this chapter, and in the 
performance of all other powers and duties im- 
posed by law. (1941, c. 224, s. 3.) 


§ 129-4. Appointment and salary of superin- 
tendent—The board shall appoint and, with the 
approval of the budget bureau, fix the salary of 
the superintendent. He shall hold office until his 
successor is appointed and files his bond in ac- 
cordance with the provisions of § 129-5. (1941, 
C224, 0S) 4.) 


§ 129-5. Bond of superintendent. — Before en- 
tering upon the duties of his office, the superin- 
tendent shall execute a bond with good and suff- 
cient surety or security, in a sum to be fixed by 
the board, payable to the state of North Carolina 
and conditioned on the faithful discharge of his 
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duties. The board may, in its discretion, require 
that the penal sum of the bond be increased at 
any time. The bond shall be deposited in the 
office of the secretary of state, and shall be re- 
newed every two years, with such surety or se- 
curity and in such amount as the board may di- 
rect, and the same may be sued upon by the 
state upon the relation of the board when- 
ever in the judgment of said board any condition 
thereof has been broken. The bond shall not be 
discharged until the whole penalty is exhausted 
in damages. (1941, c. 224, s. 5.) 


§ 129-6. Duties of superintendent. — The su- 
perintendent shall perform all the duties and ex- 
ercise all the powers delegated to him by the 
board with the approval and under the supervi- 
sion of the board. (1941, c. 224, s. 6.) 


§ 129-7. Board may make rules and regulations; 
violation a misdemeanor. — The board is empow- 
ered to promulgate reasonable and necessary rules 
and regulations to provide for the care, conserva- 
tion and protection of buildings and grounds and 
all fixtures and adjuncts thereto. A violation of 
any rule or regulation duly promulgated by the 
board shall be a misdemeanor, and shall be pun- 
ishable in the discretion of the court. (1941, c. 
224, s. 7.) 


§ 129-8. Accounts for labor.—No account for 
labor performed or materials furnished in connec- 
tion with the care, maintenance and operation of 
public buildings and grounds shail be audited and 
paid until the same is certified by the superintend- 
ent to be accurate. (1941, c. 224, s. 8.) 


§ 129-9. Disorderly conduct in and injury to 
public buildings and grounds.—If any person shall 
commit any nuisance, or conduct himself in a 
disorderly manner in or around any public build- 


ings and grounds, or deface or injure any of the. 


buildings and grounds or willfully trespass upon 
any of the buildings and grounds or commit waste 
thereon, or refuse to surrender possession after 
the expiration of a lease, or if there is no lease, 
after the expiration of ten days from demand 
made by the superintendent, such person shall be 
guilty of a misdemeanor and upon conviction 
shall be fined or imprisoned in the discretion of 
the courts (G941,%c. 224 Moms) 


§ 129-10. Power of arrest. — The superintend. 
ent is hereby constituted a special peace officer, 
and shall have the right to arrest with warrant 
any person violating any law on or with respect 
to public buildings and grounds, and he shall have 
the right to arrest, or pursue and arrest, without 
warrant any person violating in his presence any 
law on or with respect to public buildings and 
grounds. The superintendent is authorized to 
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designate as special peace officers such nymber of 
reliable and efficient employees as he may think 
proper who shall have the same power of arrest 
as the superintendent. Before the superintendent 
shall exercise any power of arrest under this sec- 
tion he shall take an oath to. be administered by 
the attorney general; and before any officer des- 
ignated by the superintendent shall exercise any 
power of arrest under this section, he shall take 
an oath to be administered by the superintendent. 
The oath shall be in the following form: 

“T, A. B., do swear (or affirm) that I wil! well 
and truly execute the duties of the office of special 
peace officer for public buildings and grounds ac- 
cording to the best of my skill and ability, accord- 
ing to law; so help me, God.” (1941, c. 224, s. 10.) 


§ 129-11. Moore and Nash squares and other 
public lots—The governing body of the city of 
Raleigh shall have power, at its own expense, to 
grade, lay out in walks, plant with trees, shrub- 
bery and flowers, and otherwise adorn Moore and 
Nash squares, and to that end shall have the gen- 
eral charge and management of these squares. 
The governing body may manage and improve in 
like manner any of the vacant lots belonging to 
the state within the city limits and not otherwise 
appropriated. The governing body shall not pre- 
vent the free access of the public to such squares 
or lots during reasonable hours. 

Whenever, in the opinion of the board, the gov- 
erning body is not properly keeping the squares 
or lots which it has taken in charge under this 
section, the said board shall call the matter to the 
attention of the governing body, and if the goy- 
erning body then fails for a period of sixty days 
to begin to take proper care of the squares or lots, 
the board may repossess them and proceed to 
manage and control them for the preservation of 
such property. 

In the event that the use of these squares and 
lots shall be needed by the state, the license of 
the city of Raleigh to control and manage them 
shall terminate six months after notice given by 
the board to the governing body of the city, and 
thereupon possession shall be promptly surren- 
dered to the state. (1941, c. 224, s. 11.) 


§ 129-12. Construction of public buildings; use 
of contingency and emergency fund.—It shall 
be lawful to resort to the contingency and emer- 
gency fund, provided in the Appropriations Act, 
for financial aid in the construction, alteration, 
renovation or repair of state public buildings, 
when in the opinion of the governor and the coun- 
cil of state a condition of emergency exists ren- 
dering it necessary to construct, alter, renovate or 
repair one or more buildings for the purpose of 
housing state governmental bureaus, departments 
and agencies. (1941, c. 224, s. 12.) 
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Chapter 130. Public Health. 


SUBCHAPTER I. ADMINISTRATION OF Sec. 


PUBLIC HEALTH, GAW. 130-35. 
Sec. Art. 1. State Board of Health. 130-36. 


130-1. Membership of board. 
130-2. Term of office; removal; vacancies; how 


filled. 180-37. 
130-3. Duties of board: 
130-4. May make regulations in epidemics. 130-38. 
130-5. To issue bulletins; to check diseases; 130-39. 
compensation. 130-40. 
130-6. Supervision of jails and camps by board 180-41. 
of health. 130-42. 
130-7. Officers of; salary of secretary; pay of 
members. 130-43. 
130-8. Meetings to elect officers. 130-44. 
130-9. Annual and special meetings. 
130-45. 
Art. 2. State Laboratory of Hygiene. 130-46. 
130-10. Laboratory established under control oi naOig 
state board of health. ed 
130-11. To analyze potable waters. aaa 
130-12. To make examination for communicable 
diseases. ee 
130-13. Support of laboratory; tax on waters. 
130-14. Duty of seller to make reports and trans- 
mit samples; penalties. CR 
130-15. Nonresidents selling water. 
130-16. Publication of dangerous waters. toa 
130-17. Printing and stationery for laboratory. See 
Art. 3. County Organization. 130-55, 
130-56. 


130-18. County board of health; organization; 430-57 
terms of members; chairman. 


State board of health to hold public hear- 
ing. 

Declaration that district exists; status of 
industrial villages within boundaries of 
district. 

Election and terms of office of sanitary 
district boards. 

Vacancy appointments to district boards. 

Corporate powers. 

Organization of board. 

Power to condemn property. 

Construction of systems by corporations 
or individuals. 

Reports. 

Consideration of reports by sanitary dis-~- 
trict board. 

Resolution after adoption of plan. 

Call for election. 

Bonds. 

Additional bonds. 

Valuation of property; determining an- 
nual revenue needed. 

Certificates of indebtedness in anticipa- 
tion of taxes; loans under Local Gov- 
ernment Act. 

Engineers to provide plans and supervise 
work; bids. 

Service charges and rates. 

Removal of member of board. 

Rights of way granted. 

Returns of elections. 

Procedure for extension of district. 

Validation of creation of sanitary dis- 
tricts and of bond elections. 


130-19. Duties of county board of health; meet- 430-57.1, Dissolution of certain sanitary districts. 


ings; expenses. 


130-20. Violation of rules of county board a mis- Art. 7. Special-Tax Sanitary Districts. 


demeanor. 130-58. 


130-21. To elect county physician or health offi- 


cer. 130-59. 
130-22. Duties of county health officer; nonper- 430-609. 


formance a misdemeanor. 


130-23. Duties of county physician; may employ 439-61, 


another physician. 


130-24. County quarantine officer. 130-62. 


130-25. Abatement of nuisances. 


130-26. Failure to abate nuisance after notice 439-63. 
misdemeanor. 130-64. 


130-27. Certain nuisances in seaport towns. 


130-28. Duty of owners of sunken lots in seaport 430-65. 


towns; penalty. 
130-29.. County commissioners may levy special 
tax to protect health. 


Art. 4. Joint Health Departments. 130-66. 
130-30. Appropriations for joint city and county 439-67. 


health departments. 
Art. 5. Municipal Organization. 


130-68. 


Question of special sanitary tax submit- 
ted; district formed. 

Election as to enlarging district. 

Election to abolish or to restore district 
or increase tax. 

Sanitary committee; appointment; qualifi- 
cations; pay. 

Elegtion of chairman and secretary; rec- 
ords kept. 

Powers of committee; may make rules. 

Employment of health officer; disburse- 
ment of funds. 

Powers and duties of health officer. 


Art. 8. Local and District Health 
Departments. 


Local district health departments author- 
ized. 

Authority of district health officer; elec- 
tion of county physician unaffected. 

Article not obligatory upon counties. 


130-31. Municipal physician or health officer; SUBCHAPTER II. VITAL STATISTICS, 


P municipal regulations. : 
130-32. Duties of the municipal physician or 


health officer; enforcement. 130-69. 
Art. 6. Sanitary Districts in General. eon | 
130-33. Creation’ by state board of health. 130-71; 


130-34. Incorporation; petition from freeholders. 130-72. 
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Art. 9. Registration of Births and Deaths. 


State board of health to enforce regula- 
tions, 

Etaté registrar. »+ 372 2*2 2 

Registzation: distric ts bes Tee Oe 

Corttral> ofe Rensgs aver. districts 


Sec. 
130-73. 
130-74. 


130-75. 
_ 130-76. 


130-77. 
130-78. 
130-79. 
130-80. 
130-81. 
130-82. 
130-83. 
130-84. 
130-85. 
130-86. 


130-87. 


130-88. 


130-89. 
130-90. 


130-91. 
130-92. 
130-93. 
130-94. 


130-95. 


130-96. 
130-97. 


130-98. 


130-99. 


130-100 
130-101 
130-102 
130-103 


130-104 
130-105 


130-106 
130-107 


CHAPTER 130., PUBLIC HEALTH 


Appointment of local registrar. 

County health officer may act as regis- 
trar. 

Removal of local registrar. 

Appointment of deputy and _ sub-regis- 
trars. ; 

Permit for burial or other disposition of 
body. 

Stillborn children to be registered. 

Contents of death certificates. 

Death without medical attendance; duty 
of undertaker and officials. 

Undertaker to file death certificate and 
obtain permit. 

Sales of caskets regulated. 

Permit for burial in state. 

Interment without permit forbidden. 

Registration of births. 

Birth certificate to be filed within five 
days. 

Registration of birth certificate more 
than five days and less than four years 
after birth. 

Registration of birth certificate four 
years or more after birth. 

Contents of birth certificate. 

Validation of irregular registration of 
birth certificates. 

Blank furnished for report of name. 

Institutions to keep records of inmates. 

Certificate of identification in lieu of 
birth certificate where parentage can- 
not be established. 

State registrar to supply blanks; to per- 

' fect and preserve birth certificates. 

To inform registrars as to dangerous dis- 
eases. 

Birth certificate as evidence. 

Church and other records filed and in- 
dexed; fees for transcript. 

Clerk of court to furnish state registrar 
with facts as to paternity of illegitimate 
children judicially determined. 

Duties of local registrar as to birth and 
death certificates; reports. 

. Delivery of data to health officer. 

. Pay of local registrars. 

. Certified copy of records; fee. 

. Information furnished to officers of 
American Legion. 

. Violations of article; penalty. 

. Duties of registrars and others in enfore- 
ing this article. 

. Local systems abrogated. 

. Establishing fact of birth by persons 
without certificate. 


SUBCHAPTER III. SANITATION AND 


130-108. 


130-109. 


130-110. 


130-411 


130-112. 


PROTECTION OF PUBLIC. 
Art. 10. Water Protection. 


Persons supplying water to protect its 
purity. 

Board of health to control and examine 
waters; rules; penalties. 

Systems of water supply and sewerage; 
pdlans submitted; penalties. 

Ccndemnation of lands for water supply. 

Compensation: for fand: 


Sec: 

130-113. Inspection of watersheds. 

130-114. Inspectors may enter premises. 

130-115. Control of residents on watersheds. 

130-116. Defiling water supply misdemeanor. 

130-117. Discharge of sewage into water supply 
prohibited. 

130-118. Cemeteries on watersheds forbidden. 

130-119. Water supply of communities without 
sewerage systems. 

130-120. Damage to private water supply misde- 
meanor. 


Art. 11. State Housing Law. 
130-121 to 130-146. [Repealed.] 


Art. 12. Privies. 


130-147. Privy defined. 

130-148. Sewerage, septic tank or approved privy 
required, when. 

130-149. License form to be fastened on certain 
privies. 

130-150. Certain privies to be maintained in ac- 
cordance with regulations. 

130-151. Responsibility for sanitary maintenance 
of privy. 

130-152. Supervision of privies by board of health. 

30-153. Use of insanitary privies prohibited. 

130-154. Privy license not to be removed or de- 
faced. 

130-155. Violation of this article. 

130-156. Bureau of sanitary engineering and in- 
spection; duties. 

130-157. Powers of board of health and inspec- 
tors; penalty for interference. 

130-158. Provisions of this article applicable to all 
privies on watersheds. 

130-159. Exceptions to provisions of this article. 


Art. 18. Used Plumbing Fixtures. 


130-160. Regulations for installation or sale of 
fixtures. 

130-161. Application for inspection of fixtures. 

130-162. Preparation of labels by state board of 
health. 

130-163. Inspection of fixtures by state board; 
labeling of fixtures for resale. 

130-164. Proceeds from sale of labels to be used 
in administration of article. 

130-165. Construction of article. 

130-166. Violations made misdemeanor. 

130-167. Counties exempt. 


Art. 14. Infectious Diseases Generally. 


130-168. Quarantine officers; election; term; va- 
cancies. 

130-169. Election notified to state board of health; 
officer to qualify. 

130-170. Failure of officer to enforce article; pen- 
alty. 

130-171. Municipalities; how far included. 

130-172. Compensation of quarantine officers. 

130-173. Physicians to report infectious diseases. ° 

130-174. Parents and householders to report. 

130-175. Quarantine officers to report cases to 
state board of health. 

130-176. Rules of state board of health; rules of 
local authorities. 

130-177. Violation of article or rules misdemeanor. 
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Sec. 

130-178. Bureau of epidemiology; state epidemiol- 
ogist. 

Disposal of bowel discharges in typhoid 
and cholera; penalties. 

Travel of infected persons regulated; in- 
spectors; penalty. 

Quarantine of infected travelers. 

Transportation of bodies of persons dy- 
ing of infectious diseases. 


Art. 15. Smallpox. 


Notification of occurrence required; vac- 
cination of school children. 
Free vaccination. 


Rules as to vaccination; violations pun- 
ished. 


Art. 16. Diphtheria. 


Antitoxin furnished to indigents. 

Laboratory of hygiene to furnish anti- 
toxin to counties. 

Physician’s requisitions for antitoxin. 

Article applicable to cities and towns. 

Immunization of children. 


Art. 17. Hydrophobia. 


Board of health to provide treatment. 
Treatment to be without charge. 


130-179. 
130-180. 


130-181. 
130-182. 


130-183. 


130-184 
130-185. 


130-186 
130-187. 


130-188. 
130-189. 
130-190. 


130-191. 
130-192. 


Art. 


130-193. 
130-194. 


18. Inflammation of Eyes of Newborn. 


Ophthalmia neonatorum described. 

Inflammation of eyes of newborn to be 
reported. 

Eyes of newborn to be treated; penalty 
for omission. 

Duties of local health officer. 

Duties of state board of health. 

Treatment in hospitals and institutions. 

Violations of article; penalties. 

Registration of midwives. 

Failure to register; penalty. 

Expenses of prosecution. 

Copies’ of article to be distributed. 


130-195. 


130-196 

130-197. 
130-198. 
130-199. 
130-200. 
130-201. 
130-202. 
130-203. 


Art. 19. Venereal Diseases. 
Part 1. Control and Treatment. 


Venereal infection. 

Physicians and superintendents of insti- 
tutions to report cases. 

Sources of infection investigated; 
pected persons examined. 

Prisoners examined and treated; 
of patients. 

Treatment of prisoners infected with 
communicable venereal disease required 
before release. 

Board of health may make rules and reg- 
ulations to enforce this article. 

Expenses authorized. 

Statements of expenses to county com- 
missioners; payment of expenses. 

Violation of this article or authority pur- 
suant thereto a misdemeanor. 


130-204. 
130-205. 
130-206. sus- 
130-207. isolation 


130-208. 


130-209. 


130-210. 
130-211. 


130-212. 


Part 2. Prescriptions and Reports. 


130-213. Treatment except by physician unlawful. 
130-214. Patented and proprietary remedies; drug- 
gists to report sales of. 


Sec. 

130-215. Obtaining prescription or remedy under 
false name a misdemeanor. 

Quarantine officer may appoint physi- 
cians as agents to issue prescriptions. 

Fees of quarantine officer and agents. 

Druggists to keep record of prescrip- 
tions; subject to inspection. 

Purchaser of remedies may be examined. 

Violation of this article a misdemeanor. 


130-216. 


130-217. 
130-218. 


130-219. 
130-220. 


Part 3. Prospective Mothers. 


130-221. Wassermann test required of prospective 
mothers. 

Services of duly licensed physician upon 
request; reference of cases thereto. 

Services of health officer or county phy- 
sician available. 

Birth certificates to contain information 
as to tests. 

Penalty for violation. 


130-222. 
130-223. 
130-224. 


130-225. 
Art. 19A. Prevention of Spread 23 
Tuberculosis. 

130-225.1. Certain acts of tubercular persons made 

misdemeanor. 
Art. 20. Tubercular Prisoners. 
Part a, 
130-226. 


Segregation of Tubercular Prisoners. 


Tuberculous county prisoners to be seg- 
regated. 
Sheriff to have prisoners suspected to be 
tuberculous examined and separated. 
Tuberculous state prisoners to be segre- 
gated. 

Separate cells for tuberculous prisoners; 
fumigation. 

Prison authorities to have prisoners sus- 
pected to be tuberculous examined. 


130-227. 
130-228. 
130-229. 


130-230. 


Part 2. Prevention of Tuberculosis Among 
Prisoners. 


130-231. 
130-232. 
130-233. 
130-234. 


Tuberculous prisoners not to be worked. 

[ Repealed. ] 

[ Repealed. | 

Health authorities to examine all pris- 
oners. 

Officials in charge of prisoners to report 
on health. 

Reports to include transference and par- 
ticulars as to tuberculous. 

Food and work of tuberculous prisoners. 

Violation of article misdemeanor. 


130-235. 
130-236. 


130-237. 
130-238. 


Art. 21. Health of Domestic Servants. 


130-239. Domestic servants 
health certificate. 

130-240. Annual examinations. 

130-241. Punishment for failure of servants to 
comply; publication of law by county 
health officer. 


required to furnish 


Art. 22. Surgical Operations on Inmates of 
State Institutions. 


130-242. Operations for improvement of mental, 
moral, or physical condition. 

130-243. Board of consultation for carrying out 
provisions of this article. 
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Art. 28. Maritime Quarantine. 


44, Fees charged on vessels. 

-245. Pilots to bring vessels to station; pen- 
alty. 

Master refusing to obey regulations; pen- 
alty. 

Violating quarantine regulations; penalty. 

Quarantine officer may issue warrants. 

Site may be sold and new site purchased. 

Control of maritime quarantine; rules. 

Commissioners of navigation authorized 
to appoint harbor master and health of- 
ficer. 

Governing authorities of seaport towns; 
powers. 

Port physician; appointment. 

Vessels from infected ports to anchor at 
quarantine; punishment for failure. 

Pilots bringing in vessels without certifi- 
cate; penalty. 

Master must declare health of crew. 

Vessel removed to quarantine. 

Vessel furnished with provisions. 

Going on quarantined vessel; penalty. 

Landing goods from quarantined vessels; 
penalty. 

Person breaking quarantine to be re- 
turned. 

Penalty for breaking quarantine. 

Disposition of penalties and forfeitures. 


130-246. 


130-247. 
130-248. 
130-249. 
130-250. 
130-251. 


130-252. 


130-2538. 
130-254. 


130-255. 


130-256. 
130-257. 
130-258. 
130-259. 
130-260. 


130-261. 


130-262. 
130-263. 


SUBCHAPTER I. ADMINISTRATION OF 
PUBLIC HEALTH LAW. 


Art. 1. State Board of Health. 


§ 130-1. Membership of board. — The North 
Carolina board of health shall consist of nine 
members, four of which members shall be elected 
by the Medical Society of the State of North 
Carolina and five of which members shall be ap- 
pointed by the Governor. (Rev., s. 4435; Code, 
Seo lO MeLOU oC (.nSa eel SOOmICm Coes aml mes Oss 
C214, "s..1; 1911, 162) s. 1; 1981)" 177, s.01;7C, 
S. 7048.) 


§ 130-2. Term of office; removal; vacancies; 
how filled. — The terms of all members of the 
present board of health shall expire on April first, 
one thousand nine hundred thirty-one, or as soon 
thereafter as their successors have been ap- 
pointed and elected in the manner provided for 
herein and shall have duly qualified. The Medi- 
cal Society of the State of North Carolina shall 
at its next annual meeting elect two members to 
serve for two years and two members to serve 
for four years, and the Governor on or before 
May first, one thousand nine hundred thirty-one, 
shall appoint five members, three of such mem- 
bers to serve for two years and two of such mem- 
bers to serve for four years. At the expiration 
of the terms of the members so elected and ap- 
pointed their successors shall be elected or ap- 
pointed for a term of four years and until their 
successors have been duly elected or appointed 
and have qualified. The Medical Society of the 
State of North Carolina shall have the right to 
remove any member elected by it for cause, and 
the Governor shall have the right to remove any 
member appointed by him for cause. Vacancies 
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Con Art. 24. Meat Markets and Abattoirs. 


130-264. Sanitation and rating of places selling 
fresh meats. 

When inspectors required to file reports 
with local health officer. 

Violation a misdemeanor. 


Effect of article. 


130-265. 


130-266. 
130-267. 


Art. 25. Regulation of the Manufacture of 
Bedding. 


Definitions; possession prima facie evi- 
dence of intent to sell. 

Sterilization; tagging mattresses received 
for renovation, etc. 

Manufacture regulated; required informa- 
tion to be stamped on tags; use of 
“sweeps” or “oily sweeps” material. 


Altering, etc., tags prohibited. 
Enforcement funds. 

Enforcement by state board of health. 
Licenses. ; 

Violation of article. 

Issue of warrants. 

Penalty. 

Blind persons exempt. 


130-268. 
130-269. 


430-270. 


130-271. 
130-272. 
130-273. 
130-274. 
130-275. 
130-276. 
130-277. 
130-278. 


Art. 26. Transportation of Foodstuffs. 


"130-279. Sanitation of cars. 


on said board among the membership elected by 
the Medical Society of the State of North Caro- 
lina shall be filled by the executive committee of 
said Medical Society until the next meeting of 
the said Medical Society, when the said Medical 
Society shall fill the vacancy for the unexpired 
term. Vacancies on said board among the mem- 
bership appointed by the Governor shall be filled 
by the Governor for the unexpired term. (Rev., 
S. 4436: ‘Code: $.°2877: 1879) c.117"s."35 1885,."c. 
237 ceo LOS mice caecum sielO On Como mia: lemme 
62, s. 2; 1931, c. 177, s. 2; C. S. 7649.) 

Editor’s Note.—The Act of 1931 repealed the former sec- 
tion and substituted the above in lieu thereof. 

§ 130-3. Duties of board—The board of health 
shall take cognizance of the health interests of 
the people of the state; shall make sanitary in- 
vestigations and inquiries in respect to the people, 
employing experts when necessary; shall investi- 
gate the causes of diseases dangerous to the 
public health, especially epidemics, the sources ot 
mortality, the effect of location, employments, 
and conditions upon the public health. They 
shall gather such information upon these matters 
for distribution among the people, with the 
especial purpose of informing them about pre- 
ventable diseases. They shall be the medical ad- 
visers of the state, and are herein specially pro- 
vided, and shall advise the government in regard 
to the location, sanitary construction, and man- 
agement of all state institutions, and shall direct 
the attention of the state to such sanitary matters 
as in their judgment affect the industries, pros- 
perity, health, and lives of the people of the state. 
They shall make an inspection once in each year, 
and at such other times as they may be requested 
to do so by the state board of charities, of all 


[ 396 ] 


EE 


* 


§ 130-4 


public institutions, including all convict camps 
under the control of the state’s prison, and make 
a report as to their sanitary conditions, with sug- 
gestions and recommendations, to their respec- 
tive boards of directors or trustees; and it shall 
be the duty of the officials in immediate charge 
of said institutions to furnish all facilities neces- 
sary for a thorough inspection. The secretary of 
the board shall make biennially to the general 
assembly, through the governor, a report of their 
work. (Rev., s. 4437; Code, s. 2876; 1879, c. 117, 
Ses mLOSo wu Cmeotay Sunes sl COS, Gwe le @ Gama ee 191 Ihe: 
62, s. 3; C. S. 7050.) 

Cross References.—As to the duty of the board of health 
to inspect bus stations, see § 62-113. As to duty to super- 
vise sanitary and health conditions of prisoners, see § 148- 
10. As to duty to inspect hotels, restaurants, etc., see § 


72-8. As to duty to prepare rules and regulations for ho- 
tels and restaurants and to rate them, see § 72-25. 


§ 130-4. May make regulations in epidemics. —- 
In times of epidemics of smallpox, yellow fever, 
typhoid fever, scarlet fever, diphtheria, typhus 
fever, bubonic plague, and cholera, the state board 
of health shall have sanitary jurisdiction in all 
cities and towns not having regularly organized 
local boards of health, and are hereby empowered 
to make all such regulations as they may deem 
necessary to protect the public health, and to en- 
force them by suitable penalties. (Rev., s. 4438; 
1893, c. 214, s. 17; 1911, c. 62, s. 4; C. S. 70851.) 

Validity.—Regulations and provisions for the vaccination 
of the inhabitants, and their enforcement by penalties, con- 
stitute a valid exercise of governmental police power for the 
public welfare, health and safety. State v. Hay, 126 N. C. 
999; 35 S.. EB, 459. 

§ 130-5. To issue bulletins; to check diseases; 
compensation. — Bulletins of the outbreak of 
disease dangerous to the public health shall be 
issued by the state board whenever necessary, 
and such advice freely disseminated to prevent 
and check the invasion of disease into any part 
of the state. It shall also be the duty of the 
board to inquire into any outbreak of disease, by 
personal visits or by any method the board shall 
direct. The compensation of members on such 
duty shall be four dollars a day and all necessary 
traveling and hotel expenses. (Rev., s. 4439; 
TSOR mcr deS wos Ol IC O2oiSs 100 Canoe Ope) 


§ 130-6. Supervision of jails and camps by board 
of health—vThe State Board of Health shall have 
the same supervision of all jails, county camps or 
other places of confinement of county or city 
prisoners in regard to the method of construction, 
sanitary or hygienic care as they have over the 
State Prison Department, and no‘ jail, county 
camp, or other place of confinement of county or 
city prisons shall be construed or used as such for 
a period of six months, unless the State Board of 
Health shall have approved the same, and the vio- 
lation of this section shall constitute a misdemean- 
or punishable by fine or imprisonment, or both, 
in the discretion of the court. (1917, c. 286, s. 
1134; 1925, c. 163; C. S. 7713.) 


§ 180-7. Officers of; salary of secretary; pay of 
members.—The state board of health shall have 
a president, a secretary who shall also be treas- 
urer, and an executive committee, said executive 
committee to have such powers and duties as 
may be assigned it by the board of health. The 


president shall be elected from the members of’ 
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the board and shall serve six years. The secre- 
tary-treasurer shall be a registered physician of 
the State and he shall be elected by the board, 
subject to the approval of the Governor, and he 
shall serve for four years and until his successor 
has been elected and qualified. The board shall 
have the right to remove the secretary-treasurer 
from office for cause. The executive committee 
shall be composed of the president of the board, 
ex officio, and two other members of the board 
to be elected from those composing it. The exec- 
utive office of the board shall be in the city of 
Raleigh, and the secretary shall reside there. The 
secretary shall be the executive officer of the 
board and shall, under its direction, devote his 
entire time to public-health work, and shall be 
known as the “state health officer.” He shall re- 
ceive for his services such yearly compensation 
as shall be fixed by the board, not to exceed eight 
thousand dollars and his actual traveling and ho- 
tel expenses when engaged in the work of the 
board. The said officer shall not receive any 
other compensation for the performance of his 
official duties than the salary herein stated. The 
board may in its discretion elect as a special as- 
sistant to the state health officer, for the antituber- 
culosis work, the secretary of the state association 
for the prevention of tuberculosis, at an annual 
salary not to exceed six hundred dollars. The 
members of the board shall receive no pay, ex- 
cept that each member shall receive four dol- 
lars and necessary traveling and hotel expenses 
when on actual duty in attending the meetings 
of the board or of the executive committee or 
in pursuing special investigations in the state; 
but when attending important meetings beyond 
the limits of the state, the number of delegates 
thereto being limited to one in addition to the 
secretary, only actual traveling and hotel ex- 
penses shall be allowed. These sums shall be 
paid by the treasurer on authenticated requisi- 
tion, approved and signed by the president. 
(Rev., s. 4440; Code, ss. 2878, 2881; 1879, c. 117, 
SSHDNe ie ISSOCe eolsnSy Lol Soo Ce eld, Go 4s bold, 
c. 62, s. 6; 1913, c. 181, ss. 1, 2; 1921, c. 130; 1927, 
Cul4sesd 9sdecht77,\s. 35.C.. 5.77053.) 


Editor’s Note—By amendment, Public Laws 1921, ch. 130, 
the salary of the secretary was raised from three thousand 
dollars per year to five thousand per year. The provision 
against receiving any other compensation was added at the 
same time. By Public Laws, 1927, ch. 143, the salary of the 
secretary was raised to eight thousand dollars per year. 

The Laws of 1927, ch. 143, in amending this section refers 
to ch. 118, Art. 1, sec. 753. The reference to section 753 is a 
clerical error; sec. 7053 was intended. 

The Act of 1931 changed the term of the secretary-treas- 
urer from six to four years, and added the provision as to 
his removal for cause. 


§ 180-8. Meetings to elect officers——The meet- 
ing of the state board of health for the elec- 
tion of officers shall be on the second day of the 
annual meeting of the medical society of the 
state of North Carolina in the year one thou- 
sand nine hundred and one and every six years 
thereafter. (Rev., s. 4441; 1901, c. 245, s. 4; 
193.1 e622, eat Co. 100e.) 


§ 180-9. Annual and special meetings. — Special 
meetings of the state board of health may be 
called by the president through the secretary. 
The regular annual meeting shall be held at the 
same time and place as the state medical soci: 
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ety, at which time the secretary shall submit his 
annual report. The executive committee shall 
meet at such times as the president of the board 
may deem necessary, and he shall call such meet- 
ings through the secretary. (Rev., s. 4442; 1893, 
ci. 2443.8. 27 1011, £62, 51 Sen. Gar055,) 


Art. 2. State Laboratory of Hygiene. 


§ 180-10. Laboratory established under control 
of state board of health—For the better pro- 
tection of the public health and to prevent the 
spread of communicable diseases there shall be 
established a state laboratory of hygiene, the 
same to be under the control and management 
of the state board of health. (Rev., s. 3057; 
1905, c. 415; 1907, cc. 721, 884; 1911, c. 62, 
so 36niC; S. 7056.) 


§ 180-11. To analyze potable waters. — It shall 
be the duty of the state board of health to have 
made in such laboratory monthly examinations of 
samples from all the public water supplies of the 
state; of all waters sold in bottle or other pack- 
age, and of all spring waters that are maintained 
and treated as an adjunct to any hotel, park, or 
resort for the accommodation or entertainment of 
the public. In the case of springs in connection 
with hotels, parks, or resorts intermittently 
operated, examinations of the water shall be 
made monthly during the period only that they 
are open for the accommodation or entertainment 
of the public; but if upon the examination of the 
water of any such spring it shall be found to be 
infected or contaminated with intestinal bacilli or 
other impurities dangerous to health, examina- 
tions shall be made weekly until its purity and 
safety are shown. 

The board shall also cause examinations to be 
made of well and spring waters, when in the 
opinion of any county superintendent of health or 
any registered physician there is reason to sus- 
pect such waters of being contaminated and 
dangerous to health. (Rev., s. 3057; 1905, c. 415; 
1907; "ec,.221;,884: 19011, ¢’ 62,°8. 86; 5. 70ore) 





§ 180-12. To make examination for communi- 
cable diseases. — The board shall likewise have 
made in this laboratory examinations of sputum 
in cases of suspected tuberculosis, of throat exu- 
dates in cases of suspected diphtheria, of blood in 
cases of suspected typhoid and malarial fever, of 
feces in cases of suspected hookworm diseases, 
and such other examinations as the public health 
may require. (Rev., s. 3057; 1905, c. 415; 1907, 
cc. 721,884; 1911, c. 62; s. 36; °C. 5.97058.) 


Effect upon Other Laws.—The provision in this section in 
regard to examination of sputum in cases of suspected 
tuberculosis is not repealed or affected by other laws for 
“extension work” throughout the State against tuberculosis, 
nor does it affect these other laws. See sec. 131-52, et seq. 
State Sanatorium v. Lacy, 173 N. C. 810, 92 S. E. 689. 


§ 180-18. Support of laboratory; tax on waters. 
—For the support of the state laboratory of 
hygiene in addition to the annual appropriation 
there is hereby appropriated an annual tax of 
sixty-four dollars, payable quarterly, by every 
water company, municipal, corporate, and private, 
selling water to the people. The annual tax for 
waters from springs or wells sold in bottles or 
otherwise shall be as follows: For springs or 
wells, the gross annual sales from which for the 
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previous calendar year are less than two thou- 
sand dollars and more than one thousand five 
hundred dollars, fifty dollars; less than one thou- 
sand five hundred and more than one thousand 
dollars, forty dollars; less than one thousand and 
more than five hundred dollars, thirty dollars; 
less than five hundred and more than two hun- 
dred and fifty dollars, twenty dollars; less than 
two hundred and fifty dollars, fifteen dollars; for 
any spring maintained and treated as an adjunct 
to any hotel, park, or resort for the accommoda- 
tion and entertainment of the public, fifteen dol- 
lars, and an additional tax for water sold in 
bottle or other package from such spring in ac- 
cordance with the above schedule. The tax shall 
be collected quarterly by the sheriff, as other 
taxes, and shall be paid by the sheriff directly to 
the treasurer of the state board of health. 


It shall be the duty of the secretary of the 
state board of health when any person, firm or 
corporation is delinquent in the payment of taxes 
and penalties due the state board of health for 
a period of six months to notify the attorney gen- 
eral of such delinquency, stating the amount then 
due by said person, firm or corporation for taxes 
and penalties. It shall be the duty of the attorney 
general to immediately institute an action in the 
superior court of the county in which such delin- 
quent person, firm or corporation for the col- 
lection of said delinquent taxes and penalties re- 
sides or is situated, and upon the final determi- 
nation of said suit, the judgment rendered in 
favor of the state board of health shall be cer- 
tified by the clerk of the superior court of the 
county to the county in which the delinquent tax- 
payer lives and/or conducts his business, and such 
judgment shall be a lien as like judgments and be 
enforced under the general law of the State: Pro- 
vided, however, that when any delinquent tax- 
payer has entered into an agreement with the 
state board of health to pay up his delinquent 
taxes and penalties in installments and is pay- 
ing them according to said agreement, that the 
secretary of the state board of health may or may 
not in his discretion notify the attorney general to 
bring an action as provided in this section. (Rev., 
5.800573) 19055 Ch4157 11907 cc wielse oss Oliemes 
62, s. 836; 1935, c. 340; C. S. 7059.) 


Editor’s Note.—The last paragraph of this section was 
added by the amendment of 1935. 


§ 130-14. Duty of seller to make reports and 
transmit samples; penalties—lEvery corporation, 
firm, or person selling water in the manner set 
forth in the preceding section shall file with the 
treasurer of the state board of health, annually in 
the month of January, an affidavit as to the gross 
amount received from sales of water for the 
previous calendar year, and upon this affidavit the 
tax for the current year shall be based. Failure 
to file such affidavit within the time prescribed 
shall subject the corporation, firm, or person to 
double tax for the current year. Failure to trans- 
mit sample within five days after receipt of 
sterilized bottle or container from the laboratory 
of hygiene shall be a misdemeanor, and upon 
conviction shall subject the delinquent to a fine 
of twenty-five dollars. Transportation charges, 
by mail, shall be paid by the sender; by express, 
When deemed advisable, the 
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laboratory of hygiene shall analyze samples pur- 
chased by it in the open market in lieu of those 
sent direct from the spring. (1911, c. 62, s. 36; 
Ceisi7060,) 


§ 180-15. Nonresidents selling water.—Any per- 
son, firm, or corporation not a citizen of the 
state who shall sell or offer for sale any water 
in bottle or other package for consumption by 
the people of the state shall obtain a license from 
the treasurer of the state board of health and 
shall pay for said license the sum of sixty-four 
dollars per annum, or a less amount, equal to the 
tax paid by springs of the same class within the 
state, upon compliance with the conditions ap- 
plying to them, payable in advance: Provided, 
that satisfactory evidence of purity furnished by 
the state hygienic laboratories of other states 
agreeing to reciprocate in the matter with this 
state shall be accepted in lieu of the license tax. 
yo taeci6oy s365 °C. o.. 7061:) 


§ 180-16. Publication of dangerous waters. — If 
water sold by any person, firm, corporation, or 
municipality shall be discovered by three succes- 
sive analyses made by the state laboratory of 
hygiene to be dangerous to the public health, 
publication of that fact shall be made in the 
monthly bulletin of the state board of health. 
The result of said analyses shall be immediately 
forwarded by mail to the person, firm, corpora- 
tion, or municipality selling the water so ana- 
lyzed. When upon subsequent analysis the 
water shall be found to be no longer dangerous 
to health, a certificate thereof shall be furnished 
the person, firm, corporation, or municipality of- 
fering the water for sale, and publication of the 
fact shall be made in the monthly bulletin: Pro- 
vided, that this shall not apply to therapeutic 
waters so medicated as to render them sterile, 
the question of their sterility to be decided by 
the director of the state laboratory of hygiene. 
C107 1.'G:. 62:45: 86:-C:"°8,"'7062.) 


§ 180-17. Printing and stationery for laboratory. 
—The printing and stationery necessary for the 
laboratory shall be furnished and paid for out of 
the appropriation to the state board of health. 
LOD I GSG2-es eSGr ed Ola4.c., 1810 's4 14 191 ca 220; 
s. 1; 1919, c. 145, s. 25; C. S. 7063.) 


Art. 3. County Organization. 


§ 130-18. County board of health; organization: 
terms of members; chairman.—The chairman of 
the board of county commissioners, the mayor of 
the county town, and in county towns where 
there is no mayor the clerk of the superior 
court, and the county superintendent of schools 
shall meet together on the first Monday in April, 
one thousand nine hundred and thirty-one, and 
thereafter on the first Monday of January in the 
odd years of the calendar, and elect from the reg- 
ularly registered physicians and dentists of the 


- county two physicians and one dentist, who, with 


- commissionérs 


themselves, shall constitute the county board of 
health. The chairman of the board of county 
shall be the chairman of the 
county board of health, and the presence of three 
members at any regular or called meeting shall 


constitute a quorum. The term of office of mem- 


. 
a 


bers of the county board of health shall terminate 
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on the first Monday in January in the odd years 
of the calendar, and while on duty the county may 
at its discretion pay them four ($4.00) dollars per 
diem, unless such board members are full time 
employees of the county or municipality located 
therein, in which event they shall receive no per 
diem compensation as member of the county 
board of health. (Rev., s. 4444; 1901, c. 245, s. 3; 
(ON wCabe, es O-el Golwice 14081941 choles Gr. S. 
7064.) 


Local Modification.—Cumberland: 
91; Caldwell: 1939, c. 366; Moore: 
194TC Cl Oe Sends 

Editor’s Note.—The Act of 1931 amended this section by 
placing a dentist on the board. This Act omitted the 
words ‘fand while on duty they shall receive four dollars 
per diem to be paid by the county” appearing at the end 
of the former section. 

The 1941 amendment added the part of the last sentence 
relating to compensation. 

Constitutional.—This section is not repugnant to Article 
XIV, sec. 7, of the State Constitution, which forbids the 
holding of two offices by one man at the same time, but 
simply adds further duties to the offices already created, 
which expire with the term of office of each. McCullers v. 
Boards 158) Na Ci 75a 7375. Eeasl6: 

Acts of De Facto Officers Cannet Be Upheld.—The acts 
of the Madison county board of health, created by ch. 322, 
Public-Local Laws of 1931, cannot be upheld on the ground 
that, notwithstanding the act is void, its members were de 
facto officers, since a de jure board of health for the county 
had been properly constituted under this section. Sams v. 
Board rot Com ts}-217 Ns C7284.) 7 Ss Bo (2d 540: 


§ 130-19. Duties of county board of health; 
meetings; expenses. — The county board of health 
shall have the immediate care and responsibility 
of the health interests of their county. They shall 
meet annually in the county town, and three 
members of the board are authorized to call a 
meeting of the board whenever in their opinion 
the public health interest of the county requires 
it. They shall make such rules and regulations, 
pay such fees and salary, and impose such penal- 
ties as in their judgment may be necessary to 
protect and advance the public health. All ex- 
penditures shall be approved by the board of 
county commissioners before being paid. (Rev., 
eeeset 1 90l 6€. 245, ci te O1 lots Bey $...9+ C5: 
7065.) 


Limited Powers.—County boards of health and other ad- 
ministrative agencies, being creatures of statute, have only 
such powers as are conferred upon them by statute, either 
expressly or by necessary implication. Champion v. Vance 
County Board of Health, 221 N. C. 96, 100, 19 S. EB. (2d) 
239. 

This section gives no power to tax, nevertheless, it indi- 
cates that a county board of health is a subordinate govern- 
mental agency which of necessity must derive funds either 
from the state or county, or both, with which to pay sala- 
ries or other expenditures required in carrying on the health 
program of the state. Champion v. Vance County Board 
of Health, 221 N. C: 96, 100, 19 S. E. (2d) 239. 

Findings of Board Not Final.—The finding of the county 
board of health that the maintenance of a cemetery upon 
the watershed is,a nuisance to the public health has not 
the same force as the positive declarations of statute, and 
it may be shown in answer to a notice to show cause why 
an injunction should not be continued to the final hearing 
that the particular cemetery, as maintained, was not a 
nuisance entitling the plaintiff to injunctive relief. Board 
of Health v. Lewis, 196 N. C. 641, 146 S. E. 592. 


1935380 :cn, 159%) 19435" le: 
1943. .c. 326, s. 2: Nash: 


§ 130-20. Violation of rules of county board a 
misdemeanor.—If any person shall violate the 
rules and regulations made by the county board 
of health he shall be guilty of a misdemeanor, 
and fined not exceeding fifty dollars or im- 
prisoned not exceeding thirty days. (Rev., s. 
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3458+ .1901;) CF 245) si" SF 1911 Cees 0 ey, oy 
7066.) 


§ 130-21. To elect county physician or health 
officer.—The board of health shall meet on the 
first Monday of July, one thousand nine hun- 
dred and thirteen, and thereafter on the second 
Monday of January in the odd years of the 
calendar, and elect either a county physician or 
a county health officer, whose tenure of service 
shall be terminable at the pleasure of the county 
board of health, and who shall serve thereafter 
until the second Monday in January of the odd 
years of the calendar. If the county board of 
health of any county shall fail to elect a county 
physician or county health officer within two 
calendar months of the time set in this section, 
the secretary of the state board of health shall 
appoint a registered physician, of good stand- 
ing in the said county, to the office of county 
physician, who shall serve the remainder of the 
two years, and shall fix his compensation, to be 
paid by the said county, in proportion to the 
compensation paid by other counties for like 
service, having in view the amount of taxes col- 
lected by said county. (Rev., ss. 4444, 4446; 1897, 
Coe OlsrSie lear t9 Oe Cason Suki ee LO RC omer: 
1913,00-2.181,1S5 1321915 .10C:n214. 12332) Gea. 0679) 

Local Modification.—Nash: 1941, c. 6, s. 2; c. 193. 

How Compensation of County Physician Fixed.—It is re- 
quired that the board of county commissioners approve 
the expenditure for a county physician and pass upon its 
reasonableness, and upon their failure to do so mandamus 
will lie to compel them in good faith to pass upon it and in 
the exercise of a sound judgment say whether or not the 
compensation for the services as fixed are warranted by the 
statute. McCullers v. Board, 158 N. C. 75, 73 S. E. 816. But 
after a sum is fixed by them mandamus will not lie to com- 
pel payment of a greater sum. Halford v. Senter, 169 N. C. 
B46,0 86) Sa Baw D258 

Validity of Appointment.—After the time expires in which 
the county board of health may appoint a county superin- 
tendent of health, one appointed by the Secretary of the 
State Board of Health takes the office, and one subsequently 
appointed by the county board of health has not a colorable 
title. McCullers v. Board, 158 N. C. 75, 73 S. E. 816. 

Chapters 6 and 193, Public Laws 1941 are local laws re- 
lating to health and are void as being in contravention of 
Art. II, sec. 29 of the state constitution, and the election 
of the county health officer by the county board of health 
under this section is valid and effective without reference 


to any act by the county coinmissioners. Board of Health 
v. Board of Com’rs, 220 N. C. 140, 16 S. E. (2d) 677. 


§ 130-22. Duties of county health officer; non- 
performance a misdemeanor.— The duties of the 
county health officer shall be to devote his entire 
time to the county public-health work, and he shall 
perform the duties of county physician, the du- 
ties of quarantine officer, and the following ad- 
ditional duties: he shall make a sanitary exami- 
nation during the summer months of every pub- 
lic school building and grounds in the county, 
and no school committee or teacher shall make 
use of any school building or grounds until the 
county superintendent of health shall certify in 
writing that said building and grounds have 
been inspected and found to be in a satisfactory 
sanitary condition within four months of the 
date of the certificate. He shall examine every 
school child that has previously been examined 
by the teacher according to methods furnished 
said teacher by the county superintendent of 
schools, and reported to said county superin- 
tendent of schools as probably defective in the 
condition of its eyes, ears, nose, or throat, and 
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he shall further endeavor to have examined the 
feces of every child whom he suspects of having 
hookworm disease. He shall notify on blank 
forms and in accordance with instructions fur- 
nished by the state department of public instruc- 
tion, every parent or guardian of a child having 
any defect of the aforesaid organs, or hook- 
worm disease, and he shall suggest to said par- 
enteor guardian the proper course of treatment 
and urge that such treatment be procured. He 
shall codperate fully with the county board of 
education, the county superintendent of schools, 
and the teachers in the public schools, to the 
end that children may be better informed in re- 
gard to the importance of health and the meth- 
ods of preventing disease. He _ shall, through 
the county press, public addresses, and in every 
available way, endeavor to educate the people of 
his county to set a higher value on health, and 
to adopt such public and private measures as 
will tend to a greater conservation of life. Any 
violation of this section shall constitute a mis- 
demeanor, and shall subject the defendant to a 
fine of not less than ten dollars nor more than 
fifty dollars. (1911, c. 62, s. 11; 1913, c. 181, s. 2; 
C. S. 7068.) 


§ 130-23. Duties of county physician; may em- 
ploy another physician. — The duties of the 
county physician shall be to make the medico- 
legal post-mortem examinations for the coro- 
ners’ inquests, to make examination of lunatics 
for commitment, to render professional service 
to sick inmates of the convict camp, jail, and 
county home, upon request of the superintend- 
ent or keeper of these institutions, and to deter- 
mine the nature of any particular disease, upon 
the request of the quarantine or deputy quaran- 
tine officer. The county physician shall have 
the right to employ any other regularly regis- 
tered physician of his county, to perform any or 
all of the duties pertaining to the jail, county 
home, or convict camp, when in his judgment 
it is desirable to do so; but the terms under 
which such physician is employed by the county 
physician shall be approved by the board of 
county commissioners. (Rev., s. 4445; 1901, c. 
245, s. 3: 1911, c. 62,'s. #1; 1913, c. 181, s. 2; C. 
S. 7069.) 


Right to Delegate Duties—A county superintendent of 
health has no right to delegate the performance of his offi- 
cial duties to others, so as to give his employees the right to 
make their services a county charge. Copple v. Commission- 
ers, igen Nes C2750 =o 4k 574: 

Same—Care of Smallpox Patient.—Under 
214, sec. 9, providing that contagious diseases shall be 
promptly quarantined by the county’ superintendent of 
health, the services rendered by a person in removing a per- 
son afflicted with smallpox to a pesthouse, taking his meals 
to him and attending to him continually during his sickness, 
is a legitmate county charge, where the patient is insolvent 
and the services were rendered by the direction of the super- 
intendent of health. Copple v. Commissioners, 138 N. C. 127, 
S0.Sa Be0574. 


§ 130-24. County quarantine officer.—The elec- 
tion, term of office, and compensation of county 
quarantine officer are regulated as provided in 
article 14 of this chapter, entitled Infectious Dis- 
eases Generally. The county physician, county 
health officer, municipal physician, or municipal 
health officer shall be eligible to the position of 
quarantine officer. The county board of health 
shall arrange with the quarantine officer to ac- 


Laws 1893, ch. 


[ 400 ] : 


Py 


§ 130-25 


cept and discharge the duties assigned in this 
chapter to him and any other duties relating to 
the control of infectious diseases which may be 
assigned to him by the county board of health. 

The quarantine officer is charged with the en- 
forcement of article 14 of this chapter, entitled 
Infectious Diseases Generally, and nothing 
herein contained shall interfere with the per- 
formance of his duties under that article. He 
shall faithfully enforce all laws pertaining to in- 
land quarantine and disinfection and the rules 
and regulations governing these matters as pre- 
scribed by the local, county, or municipal 
boards of health, but any child or other person 
may remain in the custody and care of parents 
or family. 

The quarantine of ports shall not be interfered 
with, but the officers of the local state boards 
shall render all aid in their power to quarantine 
officers in the discharge of their duties. 

The failure of the quarantine officer to per- 
form the duties imposed in this section shall be 
a misdemeanor, and he shall be punished for each 
offense, except as otherwise specifically pro- 
vided, by a fine of not less than ten dollars nor 
motesthane titty qollars. (1911) c..62, ss7d6u207.C, 
S.27070.) 


§ 130-25. Abatement of nuisances. — Whenever 
and wherever a nuisance shall exist which in 
the opinion of the county physician or county 
health officer is dangerous to the public health, 
it shall be his duty to notify in writing the par- 
ties responsible for its continuance, of the char- 
acter of the nuisance and the means of abating 
it. Upon this notification, the parties shall pro- 
ceed to abate the nuisance: Provided, however, 
that if the party notified shall make oath or af- 
firmation before a jtistice of the peace of his or 
her inability to carry out the directions of the 
county physician or county health officer, it shall 
be done at the expense of the town, city, or 
county in which the offender lives. In the lat- 
ter case the limit of the expense chargeable to 
the city, town, or county shall not be more than 
one thousand dollars in any case: Provided fur- 
ther, that nothing in this section shall be con- 
strued to give the county physician or county 
health officer the power to destroy or injure 
property without a due process of law as now 
exists for the abatement of nuisances. BR cy, Ss 
S450 -SU893 0c, 214.06.122; 1911, c..62,<.s..125 1913; 
C. 181, Stites TOT 1.) 


Sufficient Evidence of a Nuisance.—Evidence that a stable 
is within four feet of a dwelling house, and because of its 
filthy condition those occupying the house were unable to 
eat, and the health officer has given notice to abate the 
nuisance, is sufficient to convict under this section, and suffi- 
cient to sustain a fine under sec. 130-26. State v. Wilkes, 
MeN: C. 735, 87°S. E. 48. 

Power to Burn Dwellings.—Neither town nor county com- 
missioners have authority under this section to burn a resi- 
dence house to prevent the spread of contagious and in- 
fectious diseases. But in case they exceed their authority 


and burn a house no action will lie against them, in their - 


official capacity, their liability, if any, is personal. Prichard v. 
Board, 126 N. C. 908, 36 S. E. 353. This is a specific applica- 
tion of the general rule that a municipality is not liable for 
the torts committed by its agents or officers. 


§ 130-26. Failure to abate nuisance after notice 
misdemeanor.—If any person, firm, corporation, 
or municipality responsible for the existence and 
continuance of a nuisance, after being duly noti- 

3—26 
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fied in writing by the county physician or county 
health officer to abate said nuisance, shall fail to 
abate the same for twenty-four hours after such 
notice prescribed, he shall be guilty of a misde- 
meanor, and shall be fined two dollars a day as 
long ds said nuisance remains. (Rev., s. 3446; 
1893, c. 214, s. 22; 1911, c. 62, s. 13; 1913, c. 181, 
s, 3; C. S. 7072.) 


§ 180-27. Certain nuisances in seaport towns.— 
All ponds of stagnant water, all cellars and 
foundations of houses, whose bottoms contain 
stagnant and putrid water; all dead and putre- 
fied animals lying about docks, streets, lanes, al- 
leys, vacant lots, or yards; all privies that have 
no wells sunk under them; all slaughter-houses, 
all docks whose bottoms are alternately wet and 
dry by the ebbing and flowing of the tide, all ac- 
cumulations of vegetable and animal substances 
undergoing putrefactive fermentation, in any of 
the seaport towns of the state, are declared com- 
mon nuisances, productive of offensive vapors 
and noxious exhalations, the causes of disease, 
and ought to be restrained, regulated, and re- 
moved. (Rev., s. 4462; Code, s. 2907; R. C,, c. 
GAMce 1518 15RCN 893 Men TC) SL 7073) 


§ 130-28. Duty of owners of sunken lots in sea- 
port towns; penalty.—Every person possessed of 
a lot in any seaport town, which from its low or 
sunken situation is liable to retain tide or rain 
water, or on which cellars or foundations for 
buildings may be dug (whether a tenement be 
erected over the same or not), shall during the 
months of June, July, August, September, and 
October, preserve and keep the said lot, cellars, 
and foundations’ dry and free from stagnant or 
putrid water and other filth; and any person of- 
fending herein shall forfeit and pay five dollars 
for the use of the town for every week he shall 
suffer such stagnant or putrid water or other 
filth to remain therein. And if the said owner 
shall, notwithstanding the above provisions, neg 
lect to remove such stagnant or putrid water or 
other filth, the commissioner of the town may 
employ any person, upon such terms as to them 
may seem reasonable and just, to remove such 
filth or stagnant or putrid waters; and the ex- 
pense shall be considered as a further fine for 
not complying with this section, and shall be 
collected accordingly, and shall also be a lien 
upon the lot upon which the same has been ex- 
pended. (Rev., s. 4461; Code, s. 2908; R. C, c¢ 
Ore. Wb taionc. Sosy so. CHS: 7074)) 


§ 130-29. County commissioners may levy spe- 
cial tax to protect health.—The board of county 
commissioners of each county is hereby author- 
ized at any time to levy a special tax, to be ex- 
pended under the direction of a committee com- 
posed of the chairman of the board of county 
commissioners and the county health officer or 
county physician for the preservation of the 
public health. (Rev., -s. 4455; C.°S. 7075.) 

Establishing Public Hospitals.—This section should be con- 
strued in connection with the sections of Chapter 131, as to 
the maintenance of permanent public hospitals, and requires 
that the question of establishing such hospitals, shall have 
the approval of the voters of the county in accordance to 
the methods and in the manner specified by the statute. 
Armstrong v. Board, 185 N. C. 405, 117 S. E. 388. 

Maintenance of Public Welfare Departments.—No author- 
ity is given by this section to levy a special tax for the 
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purpose of raising revenue for the maintenance of the pub- 
lic welfare departments. Atlantic Coast Line R. Co. v. 
Lenoir County, 200 N. C. 494, 157 S. E. 610. 


Art. 4. Joint Health Departments. 


§ 180-30. Appropriations for joint city and 
county health departments.—The governing au- 
thorities of all cities, towns and counties of North 
Carolina shall have the power and authority to 
* appropriate annually and from time to time public 
moneys for the maintenance and operation of 
boards of health which have heretofore been cre- 
ated and are existing as joint city and county 
boards of health, and to appropriate annually and 
from time to time public funds fot the purchase, 
acquisition, erection, maintenance, alteration and 
repair of a building or buildings necessary to 
house and quarter such joint county and city 
health department, and to levy special taxes 
therefor, for which the special approval of the 
general assembly is hereby given. (1941, c. 296.) 


Art. 5. Municipal Organization. 


§ 130-31. Municipal physician or health officer; 
municipal regulations—The authorities of any 
city or town, not already authorized in its char- 
ter, are hereby authorized to elect a municipal 
physician or municipal health officer when in 
their judgment municipal health would be im- 
proved thereby, and to make such regulations, 
pay such fees and salaries, and impose such pen- 
alties as in their judgment may be necessary for 
the protection and the advancement of the pub- 
lic health. CRev.5 Sa 4454701893' ec. -ot4sarob. 
1911, cr. 62.SN140191S Bed 181s) 4G ON 7076.) 


§ 130-32. Duties of the municipal physician or 
health officer; enforcement.—The duties of the 
municipal physician within the jurisdiction of 
the town or city for which he is elected shal! 
be identical with those of the county physician 
for the county, with the exception of the duties 
of the county physician pertaining to the jail, 
convict camp, and county home. The authorities 
of any city or town shall have the power to 
assign the duties of quarantine officers to the 
municipal physician or health officer, and in 
such cases the municipal health officer shall 
faithfully perform the duties of the quarantine 
officers as prescribed in this chapter, and shail 
be subject to the penalties provided for the re- 
fusal or nonperformance of such duties. If the 
physician is employed to devote his entire time 
to the public health interests of his town or city, 
he shall be known as the municipal health officer, 
and shall discharge all duties pertaining to the 
public schools of his town or city which were as- 
signed in this chapter to the county health officer, 
and such other duties as may be assigned him 
by the municipal board of health. 

Any one violating any of the provisions of 
this section shall be guilty of a misdemeanor, 
and subject to a fine of not less than ten dollars 
nor more than fifty dollars. (Rev., s. 4509; 1893, 
CH214, 69501 911p-¢, 62-6018. 018) er Steet: C. 
SP7077.) 


Cited in Board v. Henderson, 163 N. C. 114, 79 S. E. 442, 


Art. 6. Sanitary Districts in General. 


§ 130-33. Creation by state board of health.— 
For the purpose of preserving and promoting the 
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public health and welfare the State Board of 
Health may, as hereinafter provided, create sani- 
tary districts without regard for county, town- 
ship or municipal lines: Provided, however, that 
no municipal corporation or any part of the terri- 
tory in a municipal corporation shall be included 
in a sanitary district except at the request of the 
governing board of such municipal corporation. 
(1927, c. 100, s. 1.) 

Local Modification.—Caswell: 1939, c. 3, ss. 1, 2; 
89; 1943, c. 287; Moore: 1939, c. 3, s. 3. 

§ 180-34. Incorporation; petition from freehold- 
ers, — Such sanitary district shall be incorporated 
as hereinafter set out. Fifty one per cent or more 
of the resident freeholders within the proposed 
district may petition the board of county commis- 
sioners of the county in which all or the major 
portion of the proposed district is located setting 
forth the boundaries of the proposed sanitary dis- 
trict and the objects it is proposed to accomplish. 
Upon receipt of such petition the board of county 
commissioners, if the same is approved by them, 
shall, through its chairman, transmit the petition 
to the State Board of Health requesting that the 
proposed sanitary district be created. Provided, 
however, that the board of county commissioners 
before passing upon said petition shall hold a pub- 
lic hearing upon the same and shall give prior no- 
tice of such hearing by advertising to be made by 
posting a notice at the court-house door of their 
county and also by publication in a newspaper 
published in said county at least once a week 
for four successive weeks; and in the event such 
hearing is to be before a joint meeting of the 
boards of county commissioners of more than 
one county, or in the event the land to be af- 
fected lies in more than one county, then in 
either of such events a like publication of notice 
shall be made and given in each of said counties. 
(1927, ¢y100,:S8.2.2,. a2) 

Withdrawal of names from petition.—Signers of a petition 
for the creation of a sanitary district under this article are 
entitled as a matter of right to withdraw their names from 
the petition at any time before action is taken on the peti- 
tion by the county commissioners on the question of ap- 
proval, and when their withdrawal reduces the number of 
signers to less than 51% of the resident freeholders within 
the proposed district the board of county commissioners is 
without jurisdiction and its approval of the petition may be 
enjoined. Idol vy. Hanes, 219 N. C. 723, 14 S. E. (2d) 801. 

§ 180-35. State board of health to hold pub- 
lic hearing.—The State Board of Health shall 
name a time and place within the proposed dis- 
trict at which the State Board of Health, through 
a representative, shall hold a public hearing con- 
cerning the creation of the proposed sanitary 
district. The State Board of Health shall cause 
at least twenty days’ notice to be given of the 
time and place of such hearing by publishing 
this information at least five times in a news- 
paper or newspapers published in or near the 
proposed district and having a general circula- 
tion therein. In the event that all matters per- 
taining to the creation of this sanitary district 
cannot be concluded at the hearing, any such 
hearing may be continued at a time and place 
named by the representative of the State Board 
of Health. (1927, c..100, s. 4.) 

§ 180-36. Declaration that district exists; status 
of industrial villages within boundaries of district. 
—If, after such hearing the State Board of Health 
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shall deem it advisable to comply with the request 
of said petition and that a district for the purpose 
or purposes therein stated should be created and 
established, the State Board of Health shall adopt 
a resolution to that effect, defining the bounda- 
ries of such district and declaring the territory 
within such boundaries to be a sanitary district; 
Provided, however, that any industrial plant and 
its contiguous village shall be included within or 
excluded from the area embraced within such san- 
itary district as expressed in the application of the 
person, persons or corporation owning or con- 
trolling such industrial plant and its contiguous 
village, said application to be filed with the State 
Board of Health on or before the date of the pub- 
lic hearing as hereinbefore provided. Each district 
‘when created shall be identified by a name or 
number assigned by the State Board of Health. 
(19273) c. (100,/s. 5.) 


§ 180-37. Election and terms of office of sani- 
tary district boards——The State Board of Health 
shall cause copies of the resolution adopted cre- 
ating the sanitary district to be sent to the 
board or boards of county commissioners of the 
county or counties in which all or parts of the 
territory within the district is located, where- 
upon the said board or boards of county com- 
missioners shall hold a meeting or’ joint meet- 
ing for the purpose of electing a sanitary dis- 
trict board of three members, freeholders within 
the district, which shall thereafter be the gov- 
erning body of the sanitary district. At this 
meeting or joint meeting of said board or boards 
of county commissioners there shall be elected 
three members of said sanitary district boards 
who shall serve until their successors are elected 
and qualified. At the next general election fol- 
lowing said appointment by the board of county 
commissioners candidates for said district board 
shall be elected in the primary and elected at 
said general election as are county officers ex- 
cept that the nomination and election shall be 
confined to said district. 


When more than six candidates qualify for a 
primary, then. the six candidates receiving the 
highest number of votes in the primary shall be 
nominated as candidates to be elected in the gen- 
eral election, and the three candidates receiving 
the highest number of votes in the general elec- 
tion shall be elected as members of said sanitary 
district board. When six or less candidates 
qualify for the primary, then each shall be 
declared to be a candidate in the general election 
without their names being voted upon in the 
primary. The primary and general election shall 
be nonpartisan, and each shall be conducted by 
the board of elections in the county in which the 
Sanitary district is located. The said board of 
elections is authorized and empowered to cause 
_a special election to be held at such time or times 
as it may designate, if necessary to break a tie 
_ between any candidates in the primary or general 
election: Provided that this paragraph shall apply 
only to sanitary districts located wholly within 
the limits of a single county, and which adjoin 
and are contiguous to cities having a population 
of fifty thousand or more. 

The members of the board so nominated and 
elected shall be residents of the district. They 
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shall qualify by taking the oaths of office on the 
first Monday in December following their elec- 
tion. The term of office shall be two years and 
until their successors qualify. (1927, c. 100, s. 6; 
1043, c. 602.) 


Editor’s Note.—Ihe 1943 amendment added 
contained in the second paragraph. 


the matter 


§ 130-38. Vacancy appointments to district 
boards.—Hereafter any vacancy that may exist 
in any sanitary district board of any sanitary dis- 
trict of the State for any cause shall be filled by 
the county commissioners of the county in which 
said sanitary district may be situate. (1935, c. 
357, s. 2.) . 


§ 130-39. Corporate powers.— When a sanitary 
district is organized as herein provided the sani- 
tary district board selected under the provisions 
of this article shall be a body politic and corporate 
and as such may sue and be sued in matters re- 
lating to such sanitary district. In addition, such 
board shall have the following powers: 

1. Under the supervision of the state board of 
health to acquire, construct, maintain and operate 
a sewerage system, sewage disposal or treatment 
plant, water supply system, water purification or 
treatment plant or such other utilities as may be 
necessary for the preservation and promotion of 
the public health and sanitary welfare within the 
district. 

2. To issue certificates of indebtedness against 
the district in the manner hereinafter provided. 

3. To issue bonds of the district in the manner 
hereinafter provided. 

4, To cause taxes to be levied and collected upon . 
all the taxable property within the district suf- 
ficient to meet the obligations of the district evi- 
denced by bonds, certificates of indebtedness and 
revenue anticipation notes issued against the dis- 
trict and to pay all obligations incurred by the 
district in the performance of all of its lawful un- 
dertakings. 

5. To acquire, either by purchase, condemnation 
or otherwise and hold real and personal property, 
easements, rights-of-way and water rights in the 
name of the district within and/or without the 
corporate limits of the district, necessary or con- 
venient for the construction or maintenance of the 
works of the district. 

6. To employ such engineers, counsel and other 
such persons as may be necessary to carry into 
effect any projects undertaken and to fix compen- 
sation thereof. 

7”. To negotiate and enter into agreement with 
the owners of existing water supplies, sewerage 
systems or other such utilities as may be neces- 
sary to carry into effect the intent of this article. 

8. To formulate rules and regulations necessary 
for proper functioning of the works of the district. 

9. (a) To contract with any person, firm, cor- 
poration, city, town, village or political subdivision 
of the state both within and/or without the cor- 
porate limits of the district to supply raw water 
without charge to said person, firm, corporation, 
city, town, village or political subdivision of the 
state in consideration of said person, firm, corpo- 
ration, city, town, village or political subdivision 
permitting the contamination of its source of 
water supply by discharging sewage therein and 
to construct all improvements necessary or con- 
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venient to effect the delivery of said water at the 
expense of the district, when in the opinion of the 
sanitary district board it will be for the best in- 
terest of the district and subject to the approval 
of the state board of health. 

(b) To contract with any person, firm, corpo- 
ration, city, town, village or political subdivision 
of the state within and/or without the corporate 
limits of the district to supply raw and/or filtered 
water to said person, firm, corporation, city, town, 
village, or political subdivision of the state where 
the service is available: Provided, however, that 
for service supplied outside the corporate limits of 
the district, the sanitary district board may fix a 
different rate from that charged within the cor- 
porate limits but shall in no case be liable for dam- 
ages for a failure to furnish a sufficient supply of 
water. 

10. After the final approval and adoption of the 
plan as set forth in § 130-45, and the election 
as provided in § 130-46, and subject to the 
approval of the state board of health, to adopt 
a plan different from that adopted by said 
board and heretofore or hereafter voted upon by 
the qualified voters of the district, where the 
newly-adopted plan would not in the opinion of 
said board and the state board of health constitute 
a material deviation from the original plan, which 
new plan may provide among other things for the 
construction of a water line for the supply of any 
person, firm, corporation, city, town, village or 
political subdivision of the state either within 
and/or without the corporate limits of the district 
instead of a sewage disposal line and other im- 
provements, where the change in said plans would 
permit the disposal of sewage at a point nearer 
the district either within and/or without the cor- 
porate limits, thereby contaminating the prevailing 
water supply of the person, firm, corporation, city, 
town, village or political subdivision of the state 
to whom the water is to be supplied and would 
effect a saving to the district, and to reappro- 
priate for carrying out the new plan a sufficient 
amount of bond money theretofore appropriated 
by the vote of the qualified voters of the district 
to pay the costs of construction of the plan there- 
after adopted. 

11. Subject to the approval of the state board 
of health, to engage in and undertake the pre- 
vention and eradication of malaria within the dis- 
trict by the eradication of the mosquito and to that 
end the sanitary district board of said sanitary 
district is hereby empowered to employ sufficient 
employees suitable to the accomplishment of this 
work. 

12. To collect and dispose of garbage, waste. 
and other refuse by contract or otherwise. 

13. To establish a fire department for the pro- 
tection of property within the district, or to cou- 
tract with cities, counties or other governmental 
units to furnish fire fighting apparatus and per- 
sonnel for use in the district. 

14. The district, and in the event the district 
enters into a contract with any other govern- 
mental unit for the collection and disposal of gar- 
bage, waste or other refuse or for fire protection, 
as aforesaid, then, in that event, the district and 
such other governmental unit shall each have and 
enjoy all privileges 4nd immunities that are now 
granted to other governmental units in exercising 
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the governmental functions of collecting garbage, 
waste and other refuse, and furnishing fire pro- 
tection. 

15. To use the income of the district, and if nec- 
essary, to cause taxes to be levied and collected 
upon all the taxable property within the district 
sufficient to pay the costs of collecting and dis- 
posing of garbage, waste and other. refuse, and to 
provide fire protection in said district, all as pro- 
vided in this article. 

The provisions of subsections twelve, thirteen, 
fourteen and fifteen shall apply only to sanitary 
districts which adjoin and are contiguous to cities 
having a population of fifty thousand or more. 
(1927, Sch 100 SSi9i FLOSS ICIS i 'SSiel pe we LoSomcr ese. 
SGy, ils 8 OVEN Kes alle) 


Local Modification.—Caswell: 
c. 287; Moore: 1939, c. 3. 

Editor’s Note.—Public Laws 1933, c. 8, struck out sub- 
section 5 of this section and inserted the present reading 
in lieu thereof. The act also added subsection 9, consisting 
of clauses (a) and (b), and subsection 10. 

Prior to the amendment of 1935 subsection 4 of this sec- 
tion required the taxes to be sufficient ‘‘to meet the obliga- 
tions evidenced by bonds and certificates of indebtedness 
issued against the district.’”’ The 1935 amendment also 
added subsection 11 of the section. 

The 1941 amendment, added subsections 12% 13, 14, and 15 
to this section, and provides that said subsections ‘‘shall 
apply only to sanitary districts which adjoin and are con- 
tiguous to cities having a population of fifty thousand or 
more.”’ 

For comment on the fire protection provisions of the 1941 
amendment, see 19 N. C. Law Rev. 498. 


1939S Cis) 104 pe Gaoo ste og 


§ 130-40. Organization of board. — Upon elec- 
tion a sanitary district board shall meet and 
elect one of its members as chairman, and an- 
other member as secretary. Each member of 
the board may receive a per diem compensation 
of five dollars when actually engaged in the busi- 
ness of the district payable from the funds of 
the district. The board may employ a clerk, 
stenographer, or such other assistance as it may 
deem necessary and may fix the duties and com- 
pensation ‘thereof. 

A sanitary district board may at any time re- 
move any of its employees and may fill any va- 
cancies however arising. (1927, c. 100, s. 8.) 


§ 130-41. Power to condemn property.—When, 
in the opinion of the sanitary district board, it is 
necessary to procure real estate, right-of-way or 
easement within and/or without the corporate 
limits of the district for any of the improvements 
authorized by this article, they may purchase the 
same or if the board and the owner or owners 
thereof are unable to agree upon its purchase and 
sale, or the amount of damage to be awarded 
therefor, the board may condemn such real estate, 
right-of-way or easement within and/or without 
the corporate limits of the district and in so doing 
the ways, means and method and procedure of 
chapter 40 entitled “eminent domain” shall apply. 
Section 40-10 shall not, however, be applicable to 
such condemnation proceedings. In the event 
the owner or owners shall appeal from the report 
of the commissioners, it shall not be necessary for 
the sanitary board to deposit the money assessed 
with the clerk, but it may proceed and use the 
property to be condemned until the final determi- 
nation of the action. (1927; c: 100; s: 95"1933iec 
Seiswas) 

Editor’s Note.—Public inserted the 


Laws 1933, c. 8, 
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clause appearing twice in this section, reading ‘‘within 


and/or without the corporate limits of the city.” 

§ 180-42. Construction of systems by corpora- 
tions or individuals—Whenever a corporation or 
the residents of any locality within the sanitary 
district shall desire a water supply, sewerage 
system or any part thereof and the sanitary dis- 
trict board shall deem it inadvisable or imprac- 
ticable at that time, due to remoteness from its 
general system or other cause, for the sanitary 
district to build such system, such corporation 
or residents may nevertheless build and operate 
such system at its or their own expense but it 
shall be constructed and operated under plans, 
specifications and regulations approved by the 
district board. (1927, c. 100, s. 10.) 


§ 1380-43. Reports.—Upon the election of any 
sanitary district board it shall become the duty of 
the board to employ competent engineers to make 
a report or reports on the problems of the sanitary 
district, which report or reports shall be pre- 
pared and filed with the sanitary district board. 
Such report or reports shall embrace the 
following: 

1. Suitable comprehensive maps showing the 
boundaries of the sanitary district and in a gen- 
eral way the location of the various parts of the 
work that is proposed to be done and such infor- 
mation as may be useful for a thorough under- 
standing of the proposed undertaking. 

2. A general description of existing facilities 
for carrying out the objects of the district. 

3. A general description of the various plans 
which might be adopted for accomplishment of 
the objects of the district. 

4. General plans and specifications 
work. 

5. General descriptions of property it is pro- 
posed to be acquired or which may be damaged 
in carrying out the work. 

6. Comparative detail estimates of cost for the 
various construction plans. 

7. Recommendations. (1927, c. 100, s. 11.) 


§ 130-44. Consideration of reports by sanitary 
district board.—The report or reports filed by the 
engineers shall be given careful consideration by 
the sanitary district board for adoption of a plan 
which they approve. If deemed advisable by the 
sanitary district board they may hold a public 
hearing, giving due and ample notice of the time 
and place thereof, for the purpose of considering 
objections to carrying out of the work according 
to the plan adopted by them. (1927, c. 100, s. 
12.) 


§ 180-45. Resolution after adoption of plan. 
—After final approval of the plan adopted the 
sanitary district board shall adopt a resolution 
setting forth: 

1. A general outline of the work that is pro- 
posed to be done. 

2. A reference to the engineer’s report for de- 
tails as to the plan adopted. 

3. The amount of bonds that the board proposes 
to issue to cover the cost of doing the proposed 
work. 

4, The form and term of the proposed bonds 
and the interest rate thereon. 

The resolution shall, immediately after adop- 


for such 
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tion, be published at least three times in one or 
more newspapers having a general circulation 
within the district. (1927, c. 100, s. 13.) 


§ 130-46. Call for election. — Following the 
adoption of the resolution by the sanitary district 
board the said board shall call upon the board or 
boards of county commissioners in the county or 
counties in which the district or any portion there- 
of is located to name election officers, set date, 
name polling places, and cause to be held an elec- 
tion within the district on the proposition of is- 
suing bonds to provide funds for doing the work 
as set forth in the resolution adopted by the sani- 
tary board. If, at such election the majority of 
the registered voters vote in favor of incurring 
the indebtedness as proposed, the district board 
shall issue and sell bonds for the amount set forth 
in the resolution. Should the proposition of is- 
suing bonds submitted at any election as provided 
under this article fail to receive the required 
number of votes, the sanitary district board may, 
at any time after the expiration of six months, 
cause another election to be held for the same 
objects and purposes or for any other objects 
and purposes. The expenses of holding bond 
election shall be paid from the funds of the san- 
itary district. 

The board of commissioners of the county in 
which said sanitary district is located, if wholly 
located in a single county, may in their discre- 
tion at any special election held under the pro- 
visions of this article make the whole sanitary dis- 
trict a voting precinct, or may create therein one 
or more voting precincts as to them seems best 
to suit the convenience of voters, the said pre- 
cinct not to be the general election precinct un- 
less the boundaries of the sanitary district are 
co-terminal with one or more whole general 
election precincts. If said sanitary district is 
located in more than one county, the election pre- 
cincts therein shall be fixed by the board of the 
particular county in which the portion of the 
sanitary district is located. 

The said board or boards of commissioners 
shall provide registration and polling books for 
each precinct in the sanitary district, the cost of 
the same to be paid from the funds of the sanitary 
district. [The notice of the election shall be given 
by publication at least three times in some news- 
paper published or circulated in the district. It 
shall set forth the boundary lines of the district 
and the amount of bonds proposed to be issued. 
The first publication shall be at least thirty days 
before the election. At the first election after the 
organization of the sanitary district. a new reg- 
istration of the qualified voters within the same 
shall be ordered and notice of such new regis- 
tration shall be deemed to be sufficiently given 
if given by publication once in some newspaper 
published or circulated in said district at least 
thirty days before the close of the registration 
books. The notice of registration may be con- 
sidered one of the three notices required of the 
election. ‘Time of such registration shall as near 
as may be conform with that of the registration 
of voters in municipal elections as provided in 
§ 160-37. The published notice of registration 
shall state the days on which the books shall be 
open for registration of voters and place or places 
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on which they will be open on Saturdays. The 
books of such new registration shall close on the 
second Saturday before the election. The Satur- 
day before the election shali be challenge day and 
except as otherwise provided in this article, 
such election shall be held in accordance with the 
law governing general elections.’ 

The ballots to be used and the manner of voting 
shall conform to the provisions of Chapter 164, 
Public Laws of 1929. After the election and after 
the vote has been counted, canvassed and returned 
to the board or boards of county commissioners, 
the election books shall be deposited in the office 
of the Clerk of the Superior Court as polling 
books for the particular sanitary district involved. 
At any subsequent election, whether upon the re- 
call of an officer as provided in § 130-53 or for an 
additional bond issue in the particular district, a 
new registration may or may not be ordered as 
may be determined by the board of county com- 
missioners interested in said election. (1927, c. 
100, s. 14.) 


§ 130-47. Bonds. — The sanitary district board 
shall, subject to the provisions of this article, and 
under competent legal and financial advice pre- 
scribe by resolution the form of bonds and the 
interest coupons attached thereto, the denomina- 
tions of the bonds and the date and place at 
which they shall become payable. These bonds 
shall not be sold at less than par nor bear an 
interest rate in excess of six per cent. The bonds 
shall be signed by the chairman,and secretary of 
the sanitary district board, and the seal of the 
board shall be affixed thereto. In the event 
coupon bonds are issued, the coupons thereof 
may be signed by the secretary alone, or he may 
have lithographed, engraved, or printed thereon 
a facsimile of his signature. The proceeds from 
the sale of such bonds shall be placed in a bank 
in-the State of North Carolina to the credit of 
the sanitary district board, and payments there- 
from shall be made by vouchers signed by the 
chairman and secretary of the sanitary district 
board. Said bank, however, shall be required to 
execute the proper bonds, giving as surety there- 
to some surety company authorized to do busi- 
ness in North Carolina, conditioned to account 
for and pay out upon said vouchers all funds so 
deposited in said bank. The penalty of said bond 
shall not be less than the amount of money so 
deposited in said bank. (1927, c. 100, s. 15.) 

Constitutionality—The validity of this article is not af- 
fected by the provisions that certain industrial enterprises 
and villages situate therein may be excluded upon appli- 
cation of the owners. Drysdale v. Prudden, 195 N. C. 722, 
143 S.'E. 530, b 

This article constitutes a general law of Statewide ap- 
plication relating to health, and is valid. Drysdale v. Prud- 
den, 195 N.Y Gv 722. 1430S. Ee) 530: 3 

Bonds Valid as General Tax.—Bonds issued by a sani- 
tary district formed in accordance with this article, are 
a valid obligation, and binding upon the property within 
the district as a general tax and not an assessment of 
property according to benefits received. Drysdale v. Prud- 
denjp 195; Nes Ci 72247148 2Sae. 302 

Differentiating between Property Benefited and Not Bene- 
fited—Bonds issued by a _ sanitary district for sewerage 
and a water supply under the provision of this article, 
will not be declared invalid because not differentiating 
between property benefited and not benefited when the 
voters within the territcry unanimously voted for their 
issuance, and having full notice and opportunity tq do so, 


no one appeared to make objection on that ground. Drys- 
dale v. Prudden, 195 N. C. 722, 143 S. E. 722. 
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§ 130-48. Additional bonds. — Whenever the 
proceeds from the sale of bonds issued by any dis- 
trict as in this article authorized shall have been 
expended or contracted to be expended and the 
sanitary district board shall determine that the 
interest or necessity of the district demands that 
additional bonds are necessary for carrying out any 
of the objects of the district, the board may again 
proceed as in this article provided to have an elec- 
tion held for the issuance of such additional bonds 
and the issue and sale of such bonds and the ex- 
penditure of the proceeds therefrom shall be car- 
ried out as hereinbefore provided. In the event the 
proceeds from the sale of the bonds shall be in ex- 
cess of the amount necessary to complete the costs 
of the completed works of the district and pay the 
interest and principal due on said bonds before 
the placing into service of the works of the dis- 
trict and the collection of taxes levied or to be 
levied for that purpose, then the sanitary district 
board shall be required to purchase with said sur- 
plus, at par and accrued interest, any part of the 
outstanding issue of said bonds. (1927, c. 100, s. 
164, LOSS Cs 837 San4e) 


Editor’s Note.—Public Laws of 1933, c. 8, 
last sentence of this section as it now appears. 


added ihe 


§ 1380-49. Valuation of property; determining 
annual revenue needed. — Upon the creation of a 
sanitary district and after each assessment for 
taxes thereafter the board or boards of county 
commissioners of the county or counties in 
which the sanitary district is located shall file 
with the sanitary district board the valuation of 
assessable property within the district. The 
sanitary district board shall then determine the 
amount of funds to be raised for the ensuing 
year in excess of the funds available from sur- 
plus operating revenues set aside as provided in 
§ 130-52 to provide payment of interest and 
the proportionate part of the principal of all out- 
standing bonds, and retire all outstanding certifi- 
cates of indebtedness, revenue anticipation notes 
issued against the district and to pay all obliga- 
tions incurred by the district in the performance 
of its lawful undertakings. 

The sanitary district board shall determine the 
number of cents per $100 necessary to raise the 
said amount and so certify to the board or boards 
of county commissioners. The board or boards 
of county commissioners in their next annual 
levy shall include the number of cents per $100 
so certified by the sanitary district board in the 
levy against all taxable property within the dis- 
trict, which tax shall be collected as other county 
taxes are collected and every ninety days the 
amount of tax so collected shall be remitted to — 
the sanitary district board and deposited by said 
board in a bank in the State of North Carolina 
separately from other funds of the district. Said 
bank, however, before said funds are deposited 
in it is to execute a proper surety bond as de- 
scribed in § 130-47 for the proper care and dis- 
bursement of and accounting for said taxes. 

The sanitary district board of any sanitary dis- 
trict, in lieu of collecting the taxes in the man- 
ner as. hereinbefore provided, may cause to be 
listed by all the taxpayers residing within the 
district with the person designated by the dis- 
trict board, all the taxable property located with- 
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in the district, and after determining the amount 
of funds to be ‘raised for the ensuing year in ex- 
cess of the funds available from surplus operat- 
ing revenues set aside as provided in § 130- 
52 to provide payment of interest and the 
proportionate part of the principal of all out- 
standing bonds, certificates of indebtedness, rev- 
enue anticipation notes issued against the dis- 
trict and to pay all obligations incurred by the 
district in the performance of all of its lawful 
undertakings, to determine the number of cents 
per one hundred ($100.00) dollars necessary to 
raise said amount. The said sanitary district 
board in its next’ annual levy shall levy against 
all taxable property in the district the number 
of cents per one hundred ($100.00) dollars nec- 
essary to raise the amount with which to pay 
the obligations of the district, including princi- 
pal and interest on bonds, certificates of indebt- 
edness, revenue anticipation notes and other law- 
ful obligations of the district, which tax shall be 
collected in the same manner as taxes of other 
political sub-divisions of the State of North 
Carolina are collected by a tax collector, to be 
selected by the sanitary district board of the 
sanitary district electing to assess, levy and col- 
lect its taxes in the manner herein provided. 
The tax collector selected by said sanitary dis- 
trict board and the depository, in which said 
taxes so collected are deposited, shall qualify in 
the same manner and give the necessary surety 
bonds as are required of tax collectors and de- 
positories of county funds in the county or coun- 
ties in which said sanitary districts are located. 
(1927, c. 100, s. 17; 1935, c. 287, ss. 3, 4.) 


Editor’s Note.—The amendment of 1935 added the clause 
beginning with the word ‘“‘revenue’’ to the last sentence of 
the first paragraph of this section and added the last para- 
graph in its entirety. 


§ 180-50. Certificates of indebtedness in antici- 
pation of taxes; loans under Local Government 
Act.--A sanitary district board may issue certifi- 
cates of indebtedness in anticipation of the ‘levy- 
ing and collection of taxes to cover any or all 
expenses incurred by the board incident to the 
preparation of the engineers’ report, holding of 
bond election or any other expenses incurred 
by the board. The amount of any certificates 


of indebtedness issued by the sanitary district 
board shall be included in the bond issue as 
hereinbefore provided. In the event that the 


election held within the district for the purpose 
of issuing bonds to provide funds for carrying 
out the objects of the district results in the de- 
feat of said bonds the sanitary district board shall 
cause to be levied and collected a tax sufficient 
to pay such certificates of indebtedness-or any 
other indebtedness incurred by the sanitary dis- 
trict board. Such tax shall be levied and col- 
lected in the same manner as provided in § 130-49. 

A sanitary district board may borrow money 
under the provisions of the Local Government 
Act, for the purpose of paying appropriations 
made for the current fiscal year in anticipation 
of the collection of the taxes and other revenues 
of such fiscal year, payable at such time or times, 
not later than thirty days after the expiration 
of the current fiscal year, as the governing board 
may fix. No such loan shall be made if the 
amount thereof, together with the amount of 
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similar previous loans remaining unpaid, shall ex- 
ceed fifty per cent of the amount of uncollected 
taxes and other revenue for the fiscal year in 
which the loan is made, as estimated by the chief 
financial officer and certified in writing by him 
to the governing body. (1927, c. 100, s. 18; 1935, 
c. 250.) 


Editor’s Note.—The amendment of 1935 added the last 
paragraph of this section relative to loans under local gov- 
ernment act. 


§ 130-51. Engineers to provide plans and super- 
vise work; bids.—The sanitary district board shall 
retain competent engineers to provide detail plans 
and specifications and to supervise the doing of 
the work undertaken by the district. As deter- 
mined by the sanitary district board, such work 
or any portion thereof, may be done by the sani- 
tary district board purchasing the material and 
letting a contract for the doing of the work or by 
letting a contract for furnishing all the material 
and the doing of the work. 

Any contract shall be let to the lowest respon- 
sible bidder submitting a sealed bid in response 
to a notice calling for such bid and published 
at least five times over a period of at least fifteen 
days in a newspaper or newspapers having a gen- 
eral circulation within the county or counties in 
which the district is located. 

Any material to be purchased by the sanitary 
district board, the cost of which is in excess of 
one thousand dollars, shall be purchased from the 
lowest responsible bidder in the same manner 
as above provided. 

All work done shall be in accordance with the 
plans and specifications prepared by the engineers 
in conformity with the plan adopted by the sani- 
tary district board. (1927, c. 100, s. 19.) 


§ 180-52. Service charges and rates.—A sanitary 
district board shall immediately upon the placing 
into service of any of its works apply service 
charges and rates which shall, as nearly as prac- 
ticable, be based upon the exact benefits derived. 
Such service charges and rates shall be sufficient 
to provide funds for the proper maintenance, ade- 
quate depreciation, and operation of the work of 
the district, and provided said service charges 
and rates would not be unreasonable, to include in 
said service charges and rates an amount suf- 
ficient to pay the principal and interest maturing 
on the outstanding bonds of the district and there- 
by make the project self-liquidating. Any sur- 
plus from operating revenues shall be set aside 
as a separate fund to be applied to the payment 
of interest on bonds, to the retirement of bonds 
or both. As the necessity arises the sanitary dis- 
trict board may modify and adjust such service 


charges and’ rates from time to time. (1927, c. 
100, s. 20; 1933, c. 8, s. 5.) 
Editor’s Note.—Public Laws of 1933, c. 8, added the 


qualifying clause at the end of the second sentence of 


this section. 


§ 130-53. Removal of member of board. — A 


‘petition carrying the signatures of twenty-five per 


cent or more of the legal voters within a sanitary 
district requesting the removal from office of one 
or more members of a sanitary district board for 
malfeasance or misfeasance in office may be filed 
with the board of county commissioners of the 
county in which all or the greater portion of a 
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sanitary district is located. Upon receipt of such 
petition the board of county commissioners, or in 
the event that the district is located in more than 
one county, a joint meeting of the boards of 
county commissioners shall be called, shall adopt 
a resolution calling an election, naming election 
officials, naming date, and giving due notice there- 
of for the purpose of removing from office the 
member or members of the sanitary district board 
named in the petition. In the event that more 
than one member of a sanitary district board is 
subjected to recall in an election, the names of 
each member of the board subjected to recall shail 
appear upon separate ballots. If in such recall 
election, a majority of the legal votes within the 
sanitary district shall be cast for the removal ot 
any member or members of the sanitary dis- 
trict board subject to recall, such member or 
members shall cease to be a member or members 
of the sanitary district board, and the vacancy or 
vacancies so caused shall be immediately filled 
as hereinbefore provided. The expense of holding 
a recall election shall be paid from the funds ot 
the sanitary district. (1927, c. 100, s. 21.) 


§ 180-54. Rights of way granted.—A right-of- 
way in, along, or across any county or State high- 
way, street or property within a sanitary district 
is hereby granted to a sanitary district in case 
such right-of-way is found by the sanitary district 
board to be necessary or convenient for carrying 
out any of the work of the district. Any work 
done in, along, or across any State highway shall 
be done in accordance with the rules and regula- 
tions of the State Highway and Public Works 


Sommission-wet L927, oCan lOO; mS ue oc me tooo Cum To. 
Hen Wee) 
§ 130-55. Returns of elections.—In all elec- 


tions provided for in this article the returns of 
such elections shall be made to the board or boards 
of county commissioners in which the sanitary 
district lies, and said board or boards of county 
commissioners shall canvass and declare the result 
of said election, and this determination of said 
board or boards of county commissioners upon the 
result of said election shall be by them certified to 
the sanitary district board for its action thereupon. 
G1O2ionG-aLO00Sia23: 


§ 180-56. Procedure for extension of district. 
—The boundaries of any sanitary district may, 
with the approval of the sanitary district board, 
be extended under the same procedure as herein 
provided for the creation of a sanitary district: 
Provided, however, that twenty-five per cent or 
more of the resident freeholders within the terri- 
tory proposed to be annexed institute by petition 
the proceedings for annexation, or that ten per 
cent of the freeholders resident in the district to 
be annexed are authorized to petition for an elec- 
tion upon the subject of annexation, and if such 
petition is filed with the sanitary district board, 


such election shall be held within the territory to, 


be annexed under the rules and regulations herein- 
before provided. (1927, c. 100, Ss, 24; 1943,'¢. 543:) 


Editor’s Note.—The 1943 amendment substituted “or” for 
“and” in the eighth line. 


§ 130-57. Validation of creation of sanitary 
districts and of bond elections.—The action of the 
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various boards of commissioners of the various 
counties of the State and the action of the state 
board of health heretofore had and taken in the 
formation and creation of sanitary districts in 
the State wheresoever situate and the formation 
and creation, or the attempted formation and 
creation, of all sanitary districts in the State 
by the acts of the various county commissioners 
of the State and the state board of health or other 
officers of the State, and all elections held in 
any sanitary district of the State or in any dis- 
trict purporting to be a legal sanitary district of 
the State by virtue of the purported acts and au- 
thority of any board of county commissioners 
and the state board of health, for the purpose 
of authorizing the issue and sale of bonds of the 
said sanitary districts in order to secure furids 
for the construction and maintenance of water 
and/or sewer systems and all of such bonds 


‘themselves, and all the acts and procedure in any 


wise had and taken by any and all officials and 
persons in relation to the formation and creation 
of such sanitary districts and the issue and sale 
of such bonds, are hereby in all respects legal- 
ized, ratified, approved, validated and confirmed, 
and all such bonds are declared to be legal and 
binding obligations of such sanitary districts, 
respectively, when issued and sold as such. (1935, 
(Cy ME ee, ale), 


§ 180-57.1. Dissolution of certain sanitary dis- 
tricts—If any sanitary district established under 
this chapter has been in existence for as much as 
three years, and has no outstanding indebtedness, 
fifty-one per cent (51%) or more of the resident 
freeholders therein may petition the board of 
commissioners of the county in which the district 
or the greater part thereof is situated to dissolve 
said district. Upon receipt of such petition, the 
board of county commissioners shall hold a public 
hearing upon the question of dissolving said dis- 
trict. Notice of such hearing shall be posted at 
the courthouse door of the county or counties in 
which the district lies and shall also be published 
at least once a week for four successive weeks in 
a newspaper published in or near the district, and 
having a general circulation therein. 


If, after the hearing, the county board of com- 
missioners approves the petition, the chairman 
shall transmit the petition to the staté board of 
health requesting that the sanitary district be dis- 
solved. The state board of health shall name a 
time and place within the district at which the 
board of health, through a representative, shall 
hold a public hearing concerning the dissolution 
of the district. The state board of health shall 
cause notice of the hearing to be given by publi- 
cation at least once a week for two successive 
weeks in a newspaper published in or near the dis- 
trict, and having a general circulation therein. In 
the event that all matters pertaining to the dis- 
solution of the sanitary district cannot be con- 
cluded at the hearing, any such hearing may be 
continued at a time and place determined by the 
representative of the state board of health. If 
after such hearing, the state board of health shall 
deem it advisable to comply with the request of 
said petition, it shall adopt a resolution to that 
effect, whereupon the district shall be deemed dis- 
solved. (1943, c. 620.) 
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Art. 7. Special-Tax Sanitary Districts. 


§ 130-58. Question of special sanitary tax sub- 
mitted; district formed.—Special-tax sanitary dis- 
tricts may be formed by the county board of health 
in any county, without regard to township lines, 
under the following conditions: Upon a petition of 
a majority of the freeholders within the proposed 
special sanitary district, in whose names real es- 
tate in such district is listed in the tax lists of the 
current fiscal year, endorsed by the county board 
of health, the board of county commissioners, after 
thirty days notice at the courthouse door and three 
public places in the proposed district, shall hold 
an election to ascertain the will of the people 
within the proposed special sanitary district, 
whether there shall be levied in such district a 
special annual tax of not more than the amount 
specified in the petition on the cne hundred dol- 
lars valuation of property and on the poll to 
conduct the health work of the district as is 
hereinafter provided, in case such special tax 
is voted. The board of county commissioners shall 
appoint a registrar and two pollholders, and shall 
designate a polling place and order a new registra- 
tion for such district, and the election shall he 
held in the district under the law governing gen- 
eral elections, as near as may be, and the registrar 
and pollholders shall canvass the vote cast and de- 
clare the result, and shall duly certify the returns 
to the board of county commissioners, and the 
same shall be recorded in the records of said board 
of commissioners. The expense of holding said 
election shall be paid out of the general funds of 
the county. The ballots to be used and the 
method of voting shall conform to Chapter 164, 
Public Laws of 1929. In case a majority of the 
qualified voters at the election is in favor of the 
tax, the same shall be annually levied and col- 
lected in the manner prescribed for the levy and 
collection of other taxes. All moneys levied un- 
der the provisions of this section shall, upon col- 
lection, be placed to the credit of the health com- 
mittee or board in such district, which committee 
shall be appointed by the county board of health, 
and such health committee shall have the author- 
ity to carry on the health work in the district as 
hereinafter provided. (1913, c. 154, s. 1; C. S&S. 
7078.) 

Local Modification.—Moore: 1933, c. 453. 


§ 180-59. Election as to enlarging district.—Up- 
on the written request of a majority of the health 
committee of any special-tax district, the county 
board of health may enlarge the boundaries of any 
special-tax district established under this article, 
so as to include any contiguous territory, and an 
election in such new territory may be ordered and 
held in the same manner as prescribed in this ar- 
ticle for elections in special-tax districts; and in 
case a majority of the qualified voters in such new 
territory shall vote at such election in favor of a 
special tax of the same rate as that voted and lev- 
ied in the special-tax district to which said ter- 
ritory is contiguous, then the new territory shall 
be added to and become a part of the said special- 
tax district; and in case a majority of the qualified 


voters shall vote against said tax, the district shall. 


not be enlarged. (1913, c. 154, s. 1; C. S. 7079.) 
§ 130-60. Election to abolish or to restore dis- 
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trict or increase tax.—Upon petition of two-thirds 
of the qualified voters residing in any special-tax 
sanitary district established under this article, en- 
dorsed and approved by the county board of 
health, the board of county commissioners shall 
order another election in said district, to be held 
under the provisions prescribed in this article for 
holding other elections. If at such election the ma- 
jority of the qualified voters in said district shall 
vote “Against Special Tax,” said tax shall be 
deemed revoked and shall not be levied, and said 
district shall be discontinued. No election for re- 
vokihg a special tax in any special-tax district shall 
be ordered and held in such district within less 
than two years from the date of the election at 
which the tax was voted and the district estab- 
lished, nor at any time within less than two years 
after the date of the last election on said question 
in said district; and no petition revoking such tax 
shall be approved by the county board of health 
oftener than once in two years. These provisions 
for ordering a new election to revoke a special tax 
in any special-tax district shall not apply to elec- 
tions in such districts for increasing or restoring 
the special-tax levy in such district, which elec- 
tions may be ordered and held at any time in ac- 
cordance with the provisions of this article for es- 
tablishing new special-tax districts. (1913, c. 154, 
s.1°.C:.S..7080.) 


§ 130-61. Sanitary committee; appointment; 
qualifications; pay.— The county board of health 
of each county shall immediately after the for- 
mation of a special-tax sanitary district, and on 
the first Monday in July of the odd years of the 
calendar thereafter, appoint in each sanitary dis- 
trict three intelligent men of good business qualifi- 
cations, who are known to be in favor of public 
education, who shall serve for two years from the 
date of their appointment as health or sanitary 
committeemen in their respective district and un- 
til their successors are elected and qualified. If a 
vacancy shall occur at any time, by death, resigna- 
tion, or otherwise, it shall be the duty of the 
county board of commissioners to fill such va- 
cancy. Such board shall have the power to pay 
out of the special-tax fund to each member of the 
committee thus appointed one dollar per day for 
not more than six days per annum. (1913, c. 154. 
Seo 9 355 Ce Sao com n0S 1.) 


§ 180-62. Election of chairman and _ secretary; 
records kept.—The sanitary committee, as soon as 
practicable after their election and qualification, 
not to exceed twenty days, shall meet and elect 
from their number a chairman and secretary, and 
shall keep a record of their proceedings in a book 
to be kept for that purpose. The name and address 
of the chairman and secretary shall be reported to 
the county health officer und to the state health of- 
ficer. (19138, c. 154, s. 3; C. S. 7082.) 


§ 130-68. Powers of committee; may make 
rules.—The authority and duties of the special-tax 
sanitary committee shall be the same as those 
given by the public laws of the state to the county 
board of health in so far as they are applicable to 
the special-tax sanitary district. The committee 
shall have the immediate care and responsibility 
of the health interest of this district. ‘They shall 
make such rules and regulations, pay such fees 


Kn 


Bolts 
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and salary, purchase supplies, and impose such 
penalties as in their judgment may be necessary 
to protect and advance the public health, but no 
rules or regulations they may promulgate shall 
conflict with the rules and regulations of the 
boards of health of the state and county of which 
the. districtiisiai part. (1018... end54,"95, 4.955 8C.'S, 
7083.) 


§ 130-64. Employment of health officer; dis- 
bursement of funds.— The committee shall have 
authority to employ a registered physician of the 
state as health officer, and if he should persistently 
neglect the performance of his full duties for a 
period of ninety days he may be dismissed by the 
committee and his successor employed to fill the 
unexpired term. If the committee is satisfied that 
the provisions of this article have been complied 
with, they shall give an order approved by the 
chairman and secretary of the committee on the 
treasurer of the county, payable to the health of- 
ficer for the full monthly amounts due for services 
in accordance with the contract, but monthly 
statements of the work done by the health officer 
shall be made to the committee; and he shall sup- 
ply reports promptly of such information as he 
can on blanks supplied by and returnable to the 
state board of health. Orders for all funds to the 
credit of the special-tax sanitary district before it 
shall be a valid voucher on the county treasurer 
must be first approved by the chairman and sec- 
retary of the committee for the sanitary district. 
LOTS ie) 154s oC Stale 


§ 130-65. Powers and duties of health officer.—. 
The duties and powers of the health officer elected 
for the special-tax sanitary district shall be the 
same as those prescribed by the public laws of 
the state for the county health officer, in so far 
as they are applicable to the sanitary district, and 
such additional duties as may be imposed on him 
by the special-tax sanitary committee. (1913, c. 
54s) ban 0Sb.) 


Art. 8. Local and District Health 
Departments. 


§ 130-66. Local and district health departments 
authorized.—The state board of health is here- 
by authorized to use any available funds at its 
command, not otherwise appropriated, to es- 
tablish full time local and district health depart- 
ment service for any town, city and county, or 
group of such units in the state where the local 
governing powers desire the formation of such 
a department and are willing to assist financially 
in the enterprise, to an amount at least equal to 
the amount of state financial assistance. (1935, 
CALA 2 sete) 


§ 130-67. Authority of district health officer; 
election of county physician unaffected. — Where 
there is a district health department, the district 
health officer shall have the authority now dele- 
gated to town, city and county health officers 
and town, city and county quarantine officers in 
each of the several counties or units comprising 
the district, by -§§ 130-22 and 130-24: Provided, 
that nothing in this article shall affect in any way 
the election of a county physician in counties com- 
prising a district health department. (1935, ec. 
149 GeQe) 
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§ 180-68. Article not obligatory upon counties. 
—Nothing in this article shall be so construed as 
to require any county to enter into this agreement 
unless it so desires. (1935, c. 142, s. 3.) 


Local Modification.—Martin: 1935, c. 142, s. 4; 1937, c. 17; 
Rockingham: 1935, c. 142, s. 4. 


SUBCHAPTER IL VITAL STATISTICS. 


Art. 9. Registration of Births and Deaths. 


§ 130-69. State board of health to enforce regu- 
lations.—The state board of health shall have 
charge of the registration of births and deaths, 
shall prepare the necessary instructions, forms, 
and blanks for obtaining and preserving such 
records, and shall procure the faithful registration 
of the same in each local registration district as 
constituted in the succeeding section, and in the 
central bureau of vital statistics at the capital of 
the state. The said board shall be charged with 
the uniform and thorough enforcement of the law 
throughout the state, and shall from time to time 
recommend to the general assembly any addi- 
tional legislation that may be necessary for this 
purpose, (1912 .c2.109, 5.) 1; Cs, 7ORGe) 


§ 130-70. State registrar—The secretary of the 
state board of health shall be state registrar of 
vital statistics, and shall have general supervision 
over the central bureau of vital statistics, which 
is hereby authorized to be established by said 
board. Adequate fireproof space in one of the 
state buildings for filing cases for the death and 
birth certificates made and returned under this 
article shall be provided by the board on public 
buildings and grounds. (1913, c. 109, s. 2; 1941, 
c. 224: C. S. 7087.) 


§ 180-71. Registration districts.— For the pur- 
poses of this article the state shall be divided into 
registration districts as follows: Each city, each 
incorporated town, and each township shall con- 
stitute a local registration district. (1913, c. 109, 
Se LOR Syd 


§ 180-72. Control of board over districts.—The 
state board of health shall have authority to 
abolish or consolidate existing registration dis- 
tricts, and/or create new districts when, in the 
judgment of the board, economy and efficiency 
and the interests of the public service may be 
promoted thereby. (1933, c. 9, s. 3.) 


§ 130-73. Appointment of local registrar. — The 
chairman of every board of county commissioners 
in the state shall appoint a local registrar of vital 
statistics for each township in his county, and the 
mayor of every incorporated town or city in the 
state shall appoint a local registrar of vital statis- 
tics for his town or city, and the chairman of the 
boards of county commissioners and the mayors 
of the cities or towns shall notify the state regis- 
trar, in writing, of the name and address of each 
local registrar so appointed. The term of office 
of each local registrar so appointed shall be four 
years, beginning with the first day of January of 
the year in which the focal registrar is appointed, 
and until his successor has been appointed and has 
qualified, unless such office shall sooner become 
vacant by death, disqualification, operation of 
law, or other cause. In cities where health offi- 
cers or other officials are, in the judgment of the 





oo 
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state board of health, conducting effective regis- 
tration of births and deaths under local ordinances 
at the time of the taking effect of this article, such 
officials may be appointed as registrars in and 
for such cities, and shall be subject to the rules 
and regulations of the state registrar, and to all 
the provisions of this article. Any vacancy oc- 
curring in the office of local registrar of vital sta- 
tistics shall be filled for the unexpired term by 
a local registrar appointed by the same official 
who appointed the local registrar whose retire- 
ment creates the vacancy. Any chairman of a 
board of county commissioners or mayor of a 
city or town who appoints a local registrar to fill 
a vacancy in the office of local registrar sha!l no- 
tify the state registrar, in writing, of the name 
and address of the local registrar so appointed. 
At least ten days before the expiration of the 
term of office of any such local registrar, his suc- 
cessor shall be appointed by the chairman of the 
board of county commissioners for the township 
local registration office, and by the mayor of 
the city or town for the town or city registra- 
tion office. Each local registrar shall be a bona 
fide resident of the township, city, or precinct 
for which he is appointed, and removal from 
the township, city, or precinct shall terminate 
the office. (1918, c. 109, s. 4; 1915, c. 20; C. S. 
7089.) 


§ 130-74. County health officer may act as reg- 
istrar.— The state board of health shall have au- 
thority and power to designate and appoint the 
whole-time health officer of the county as regis- 
trar for that county, or fractional part or parts 
thereof, when such action shall be deemed wise. 
In such case, the fees accruing from the vital 
statistics registration service, where such service 
is. performed by the county health officer under 
such appointment, shall be used by the local board 
of health in its discretion for health service. 
£1938; -c..9,.S.< 3.) 


§ 180-75. Removal of local registrar—Any lo- 
cal registrar who, in the judgment of the secre- 
tary of the state board of health, fails or neg- 
lects to discharge efficiently the duties of his 
office as laid down in this article, or who fails 
to make prompt and complete returns of all 
births and deaths, as required thereby, shall be 
forthwith removed from his office by the sec- 
retary of the state board of health, and such 
other penalties may be imposed as are pro- 


vided under § 130-105. (1913, c. 109, s. 4; C. S. 
7090.) . 

§ 130-76. Appointment of deputy and _ sub- 
registrars—Each local registrar shall, immedi- 


ately upon his acceptance of appointment as 
such, appoint a deputy, whose duty it shall be 
to act in his stead in case of absence, illness, or 
disability, and such deputy shall in writing ac- 
cept such appointment, and be subject to all 
rules and regulations governing local registrars. 
And when it may appear necessary for the con- 
venience of the people in any rural district, the 
local registrar is hereby authorized, with the ap- 
proval of the state registrar, to appoint one or 
more suitable persons to act as_ sub-registrars, 
who shall be authorized to receive certificates 
and to issue burial or removal permits in and for 
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such portions of the district as may be desig- 
nated; and each sub-registrar shall note on each 
certificate, over his signature, the date of filing, 
and shall forward all certificates to the local reg- 
istrar of the district within ten days, and in all 
cases before the third day of the following 
month: Provided, that each sub-registrar shall 
be subject to the supervision and control of the 
state registrar, and may be by him removed for 
neglect or failure to perform his duties in ac- 
cordance with the provisions of this article or 
the rules and regulations of the state registrar, 
and he shall be subject to the same penalties for 
neglect of duties as the local registrar. (1913, c. 
1000s. 4:5 Cas, 709.) 


§ 130-77. Permit for burial or other disposition 
of body.—The body of any person whose death 
occurs in this state, or which shall be found dead 
therein, shall not be interred, deposited in a vault 
or tomb, cremated or otherwise disposed of, or 
removed from or into any registration district, 
or be temporarily held pending further disposi- 
tion more than seventy-two hours after death, 
unless a permit for a burial, removal, or other 
disposition thereof shall have been properly is- 
sued by the local registrar of the registration dis- 
trict in which the death occurred or the body 
was found. And no such burial or removal per- 
mit shall be issued by any registrar until a com- 
plete and satisfactory certificate of death has 
been filed with him as hereinafter provided: Pro- 
vided, that when a dead body is transported into 
a registration district in North Carolina for bur- 
ial, the transit and removal permit, issued in ac- 
cordance with the law and health regulations of 
the place where the death occurred, shall be ac- 
cepted by the local registrar of the district into 
which the body has been transported for burial 
or other disposition, as 2 basis upon which he 
may issue a local burial permit. He shall note 
upon the face of the burial permit the fact that 
it was a body shipped in for interment, and give 
the actual place of death; and no local registrar 
shall receive any fee for the issuance of burial or 
removal permits under this article other than the 
compensation provided in § 130-102. (1913, c. 
109, s. 5; 1915, c. 164, s. 1; C. S. 7092.) 


§ 130-78. Stillborn children to be registered.—A 
stillborn child shall be registered as a birth and 
also as a death, but only one certificate shall be 
required of such birth and death, which shall be 
filed with the local registrar, the certificate to 
contain, in place of the name of the child, the 
word “stillbirth’; but no certificate of birth nor 
certificate of death shall be required for a child 
that has not advanced to the fifth month of utero- 
gestation. The medical certificate of the cause of 
death shall be signed by the attending physician, 
if any, and shall state the cause of death as “still- 
born,” with the cause of the stillbirth, if known, 
whether a premature birth, and, if born prema- 
turely, the period of uterogestation, in months, if 
known; anda burial or removal permit of the 
form shall be required. Midwives 


shall not sign certificates of death for stillborn 


children; but such cases, and stillbirths occurring: 


without attendance of either physician or midwife, 
shall be treated as deaths without medical at- 
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tendance, as provided for in this article. 
G09, (8.6. 29836. 0ne5 Oce CRS. 7093,) 
Editor’s Note.—Prior to Public Laws of 1933, c. 9, this 


section required a separate certificate of birth and death 
of a stillborn child. 


(1913, 


§ 130-79. Contents of death certificates. — The 
certificate of death shall contain the following 
items, which are hereby declared necessary for 
the legal, social, and sanitary purposes subserved 
by registration records: 

4. Place of death, including state, county, 
township, or town, village or city. If in a city, 
the ward, street, and house number; if in a hos- 
pital or other institution, the name of the same 
to be given instead of the street and house num- 
ber. If in an industrial camp, the name of the 
camp to be given. 

2. Full name of decedent. If an unnamed 
child, the surname preceded by “Unnamed.” 

SS ex. 

4. Color or race—as white, black, mulatto (or 
other negro descent), Indian, Chinese, Japanese, 
or other. 

5. Conjugal condition—as single, married, wid- 
owed, or divorced. 

6. Educational attainments—as illiterate, able 
to read and write, common school education or 
equivalent, high school education or equivalent, 
college education or equivalent. If the deceased 
is less than fifteen years of age the educational 
attainments of the mother, if living, or of the 
father, if living, or of the guardian, in the order 
named, shall be given. 


7. Date of birth, including the year, month, 
and day. 
8. Age, in years, months, and days. If less 


than one day, the hours or minutes. If exact in- 
formation is unobtainable, give approximate age. 

9. Occupation. The occupation to be reported 
of any person who had any remunerative em- 
ployment, stating (a) trade, profession, or par- 
ticular kind of work; (b) general nature of in- 
dustry, business, or establishment in which em- 
ployed (or employer). 

10. Birthplace; at least state or foreign coun- 
try, if known. 

11. Name of father. 

12. Birthplace of father; at least state or for- 
eign country, if known. 

13. Maiden name of mother. 

14. Birthplace of mother; at least state or for- 
eign country, if known. 

15. Signature and address of informant. 

16. Official signature of registrar, with the 


date when certificate was filed, and registered 
number. 
17. Date of death—year, month, and day. 


18. Certification as to medical attendance on 
decedent, fact and time of death, time last seen 
alive, and the cause of death, with contributory 
secondary cause or complication, if any, and du- 
ration of each, and whether attributed to danger- 
ous or insanitary conditions of employment; sig- 
nature, date of signature, and address of physi- 
cian or official making the medical certificate. 

19. Length of residence (for inmates of hos- 
pitals and other institutions; transients or recent 
residents) at place of death and in the state, to- 
gether with the place where disease was con- 
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tracted, if not at place of death, and former or 
usual residence. 

20. Place of burial or removal; date of burial. 

21. Signature and address of undertaker or 
person acting as such. 

The personal and statistical particulars (items 
one to thirteen) shall be authenticated by the 
signature of the informant, who may be any 
competent person acquainted with the facts. 

The statement of facts relating to the disposi- 
tion of the body shall be signed by the under- 
taker or person acting as such. 

The medical certificate shall be made and 
signed by the physician, if any, who last treated 
the deceased for the disease or injury which 
caused death, and such physician shall specify 
the time in attendance, the time he last saw the 
deceased alive, and the hour of the day at which 
death occurred, and he shall further state the 
cause of death, so as to show the course of dis- 
ease or sequence of causes resulting in the death, 
giving first the name of the disease causing death 
(primary cause), and the contributory (second- 
ary) cause, if any, and the duration of each. In- 
definite and unsatisfactory terms, denoting only 
symptoms of disease or conditions resulting from 
disease, will not be held sufficient for the issu- 
ance of a burial or removal permit; and any cer- 
tificate containing any such indefinite or unsatis- 
factory terms, as defined by the state registrar, 
shall be returned to the physician or person 
making the medical certificate for correction and 
more definite statement. Causes of death, which 
may be the result of either disease or violence, 
shall be carefully defined; and if from violence, 
the means of injury shall be stated, and whether 
(probably) accidental, suicidal, or homicidal. In 
deaths in hospitals, institutions, or of nonresi- 
dents, the physician shall supply the information 
required under subsection 18 above, if he is able 
to do so, and may state where, in his opinion, 
the disease was contracted. (1913, c. 109, s. 7; C. 
S. 7094.) 


§ 130-80. Death without medical attendance; 
duty of undertaker and officials—In case of 
death occurring without medical attendance, it 
shall be the duty of the undertaker or person act- 
ing as such to notify the local registrar of such 
death, and when so notified the registrar shall, 
prior to the issuance of the permit, inform the 
local health officer and refer the case to him for 
immediate investigation and certification. When 
the local health officer is not a qualified physi- 
cian, or when the death takes place in a town- 
ship registration district, or where there is no 
such official, and in such cases only, the regis- 
trar is. authorized to make the certificate and re- 
turn from the statement of relatives or other 
persons having adequate knowledge of the facts. 
If the registrar has reason to believe that the 
death had been due to unlawful act or neglect, 
he shall refer the case to the coroner or other 
proper officer for investigation and certification, 
who shall make the certificate of death required 
for a burial permit, stating therein the name of 
the disease causing death; or, if from external 
causes, (1) the means of death, and (2) whether 
(probably) accidental, suicidal, or homicidal; and 
shall, in any case, furnish such information as 
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may be required by the state registrar in order 
properly to classify the death. (1913, c. 109, 
Spey, CeS.t7095;) 


§ 130-81. Undertaker to file death certificate and 
obtain permit—vThe undertaker or person acting 
as undertaker shall file the certificate of death 
with the local registrar of the district in which 
the death occurred, and obtain a burial or re- 
moval permit, prior to any disposition of the 
body. He shall obtain the required personal and 
statistical particulars from the person best quali- 
fied to supply them, over the signature and ad- 
dress of his informant, and shall present the cer- 
tificate to the attending physician, if any, or to 
the health officer or coroner, as directed by the 
local registrar, for the medical certificate of the 
cause of death and other particulars necessary to 
complete the record, as specified in §§ 130-79 and 
130-80. He shall then state the facts required 
relative to the date and place of burial, over his 
signature and with his address, and present the 
completed certificate to the local registrar in or- 
der to obtain a permit for burial, removal, or 
other disposition of the body. He shall deliver 
the burial permit to the person in charge of the 
place of burial, before interring or otherwise dis- 
posing of the body; or shall attach the removal 
permit to the box containing the corpse, when 
shipped by any transportation company, this per- 
mit to accompany the corpse to its destination, 
where, if within the state, it shall be delivered to 
the person in charge of the place of burial. (1913, 
Cul00NS) 95 Gas. 7096.) 


§ 180-82. Sales of caskets regulated. — Every 
person, firm, or corporation selling a casket shall 
keep a record showing the name of the pur- 
chaser, purchaser’s post-office address, name of 
deceased, date of death, and place of death of de- 
ceased, which record shall be open to inspection 
of the state registrar or his agent at all times. 
On the first day of each month the person, firm, 
or corporation selling caskets shall report to the 
state registrar each sale for the preceding month, 
on a blank provided for that purpose. But no 
person, firm, or corporation selling caskets to 
dealers or undertakers only shall be required to 
keep such record, nor shall such report be re- 
quired from undertakers when they have direct 
charge of the disposition of a dead body. Every 
perscn, firm, or corporation selling a casket at 
retail, and not having charge of the disposition 
of the body, shall enclose within the casket a no- 
tice furnished by the state registrar, calling at- 
tention to the requirements of the law, a blank 
certificate of death, and the rules and regulations 
of the state board of health concerning the burial 
or other disposition of a dead body. (1913, c. 109, 
s. 9; C. S. 7097.) 


§ 180-88. Permit for burial in state-——If the in- 
terment, or other disposition of the body is to be 
made within the state, the wording of the burial 
or removal permit may be limited to a statement 
by the registrar, over his signature, that a satis- 
factory certificate of death having been filed with 
him, as required by law, permission is granted to 
inter, remove, or dispose otherwise of the body, 
stating the name, age, sex, cause of death, and 
other necessary details upon the form prescribed 
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by the state registrar. (1913, c. 109, s. 10; C. S. 
7098.) 


§ 130-84. Interment without permit forbidden,.— 
No person in charge of any premises in which 
interments are made shall inter or permit the in- 
terment or other disposition of any body unless 
it is accompanied by a burial, removal, or transit 
permit, as herein provided. Such person shall 
endorse upon the permit the date of interment, 
over his signature, and shall return all permits 
so endorsed to the local registrar of his district 
within ten days from the date of interment. He 
shall also keep a record of all bodies interred or 
otherwise disposed of on the premises under his 
charge, in each case stating the name of each 
deceased person, place of death, date of burial or 
disposal, and name and address of the under- 
taker; which record shall at all times be open 
to official inspection. When burying a body in 
a cemetery or burial ground having no person in 
charge, the undertaker, or person acting as such, 
shall sign the burial or removal permit, giving 
the date of burial, and shall write across the face 
of the permit the words “No person in charge,” 
and file the burial or removal permit within ten 
days with the registrar of the district in which 
the cemetery is located. (1913, c. 109, s. 11; C. S. 
7099.) 


§ 180-85. Registration of births.—The birth of 
every child born in this state shall be registered 
as hereinafter provided. (1913, c. 109, s. 12; C. S. 
7100.) 


§ 180-86. Birth certificate to be filed within five 
days.—Within five days after the date of each 
birth there shall be filed with the local registrar 
of the district in which the birth occurred a cer- 
tificate of such birth, which certificate shall be 
upon the form adopted by the state board of 
health with a view of procuring a full and accu- 
rate report with respect to each item of informa- 
tion enumerated in § 130-89. Where a physician, 
midwife, or person acting as midwife, was in 
attendance upon the birth, it shall be the duty 
of such person to file the required certificate. 
Where there was no physician, midwife, or 
person acting as midwife, in attendance upon 
the birth, it shall be the duty of the father or 
mother of the child, the householder or owner 
of the premises where the birth occurred, or the 
manager or superintendent of the public or pri- 
vate institution where the birth occurred, each 
in the order named, within five days after the 
date of the birth, to report the fact to the local 
registrar. In such case and in case the physi- 
cian, midwife, or person acting as midwife, in 
attendance is unable, by diligent inquiry, to ob- 
tain any of the items specified in the following 
section, it is the duty of the local registrar to se- 
cure from the person reporting the birth, or 
from any other person who knows the facts, in- 
formation to enable him to prepare the required 
certificate of birth, and it is the duty of the per- 
son questioned to answer correctly to the best 
of his knowledge all such questions, and to 
verify his statement by his signature, when re- 
quested to do so by the local registrar. (1913, 
0.109, 6. 13°.1915. o, sone ere CS. 71012 


§ 130-87. Registration of birth certificate more 


[ 413 ] 


§ 130-88 


than five days and less than four years after birth. 
—Any birth may be registered more than five 
days and less than four years after birth in the 
same manner as births are registered under this 
article within five days of birth. Such registra- 
tion shall have the same force and effect as if the 
registration had occurred within five days of 
birth: Provided, such registration shall not relieve 
any person of criminal liability for the failure to 
register such birth within five days of birth as 
required under § 130-86. (1941, c. 126.) 

§ 180-88. Registration of birth certificate four 
years or more after birth—The state board of 
health is authorized to promulgate rules and reg- 
ulations under which any birth which has not 
been registered with the bureau of vital statistics 
within four years after birth, as provided in § 130- 
86 or 130-87, may be registered with the register 
of deeds of the county in which the birth occurred: 
Provided, such registration shall not ‘relieve any 
person of criminal liability for the failure to regis- 
ter such birth within five days of birth as required 
under § 130-86. Each such birth must be regis- 
tered in duplicate on forms approved by the state 
board of health and furnished by the state regis- 
trar. The register of deeds shall forward the orig- 
inal and duplicate certificate to the bureau of vitai 
statistics for final approval. If the certificate 
complies with the rules and regulations of the 
state board of health and has not been previously 
registered, the state registrar shall file the orig- 
inal and return the duplicate to the register of 
deeds for recording. 

Certificates registered with the register of deeds 
under this section shall contain the date of the 
delayed filing and be distinctly marked ‘“De- 
layed;” and those altered after being filed shall 
contain the date of alteration and be distinctly 
marked “Altered”. 

All copies of birth certificates registered under 
the provisions of this section, properly certified 
by the state registrar, shall have the same evi- 
dentiary value as those registered within five days 
after birth. 

The register of deeds shall receive a fee of fifty 
cents for each registration, to be paid by the 
registrant. (1941, c. 126.) 

§ 180-89. Contents of birth certificate. — The 
certificate of birth shall contain the following 
items, which are hereby declared necessary for 


the legal, social, and sanitary purposes  sub- 
served by registration records: 

1. Place of birth, including state, county, 
township or town, village or city. If in a city, 


the ward, street, and house number; if in a hos- 
pital or other institution, the name of the same 
to be given, instead of the street and house 
number. 

2. Full name of child. If the child dies with- 
out a name before the certificate is filed, enter 
the surname preceded by “Unnamed.” If the 
living child has not yet been named at the date 
of filing certificate of birth, the space for “full 
name of child” is to be left blank, to be filled 
out subsequently by a supplemental report, as 
hereinafter provided. 

3. Sex of child. 

4. Whether a twin, triplet, or other plural 
birth. A separate certificate shall be required 
for each child in case of plural births. 
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5. For plural births, number of each child in 
order of birth. 

6. Legitimate or illegitimate: Provided, that 
in illegitimate births the word “illegitimate” 
shall be written across the face of the certifi- 
cate and all items on the certificate which 
would in any way reveal the identity of the 
father, mother, or illegitimate child itself shall 
be omitted. 

7. Date of birth, including 
and day. 

8. Full name of father: Provided, that if the 
child is illegitimate, the name of the putative 
father shall not be entered without his consent, 
but the other particulars relating to the puta- 
tive father (items nine to thirteen) may be en- 
tered if known, otherwise as “Unknown.” 

9. Residence of father. 

10. Color or race of father. 

11. Educational attainments—illiterate, able to 
read and write, common school education or 
equivalent, high school education or equivalent, 
college education or equivalent. 

12. Age of father at last birthday, in years. 

13. Birthplace of father; at least state or for- 
eign country, if known. 

14. Occupation of father. The occupation to 
be reported if engaged in any remunerative em- 
ployment, with the statement of (a) trade, pro- 
fession, or particular kind of work; (b) general 
nature of industry, business, or establishment 
in which employed (or employer). 

15. Maiden name of mother. 

16. Residence of mother. 

17. Color or race of mother. 

18. Educational attainments—illiterate, able to 
read and write, common school education or 
equivalent, high school education or equivalent, 
college education or equivalent. 


19. Age of mother at last birthday, in years. 


the year, month, 


20. Birthplace of mother; at least state or 
foreign country, if known. 
21. Occupation of mother. The occupation 


to be reported if engaged in any remunerative 
employment, with the statement of (a) trade, 
profession, or particular kind of work; (b) gen- 
eral nature of industry, business, or establish- 
ment in which employed (or employer). 

22. Number of children born to this mother, 
including present birth. 

23. Number of children of this mother living. 


24. The certification of attending physician or 
midwife as to attendance at birth, including 
statement of year, month, day (as given in item 
seven), and hour of birth, and whether the child 
was born alive or stillborn. This certification 
shall be signed by the attending physician or 
midwife, with date of signature and address; if 
there is no physician or midwife in attendance, 
then by the father or mother of the child, 
householder, owner of the premises, or manager 
or superintendent of public or private institu- 
tion where the birth occurred, or other compe- 
tent person, each in the order named, whose 
duty it shall be to notify the local registrar of 
such birth, as required by § 130-86. 


25. Exact date of filing in office of local reg- 
istrar, attested by his official signature, and reg- 
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istered number of birth, as hereinafter provided. 
(1918) 109, $1143. C. 0S. 7102:) 


§ 180-90. Validation of irregular registration of 
birth certificates—The registration and filing with 
the bureau of vital statistics of the birth certificate 
of-any person whose birth has not been registered 
within five days of birth under § 130-86 is hereby 
validated. All copies of birth certificates filed 
prior to April 9, 1941, properly certified by the 
state registrar, shall have the same evidentiary 
value as if the birth had been registered within 
five days of such birth as provided by § 130-86. 
(1941, c. 126.) 


§ 130-91. Blank furnished for report of name.— 
When any certificate of birth of a living child 
is presented without the statement of the given 
name, then the local registrar shall make out 
and deliver to the parents of the child a special 
blank for the supplemental report of the given 
name of the child, which shall be filled out as 
directed, and returned to the local registrar as 
soon as the child shall have been named. 
(1913, c. 109, s. 15; C. S. 7103.) 


§ 130-92. Institutions to keep records of in- 
mates.—All superintendents or managers, or 
other persons in charge of hospitals, alms- 
houses, lying-in or other institutions, public or 
private, to which persons resort for treatment 
of diseases, confinement, or are committed by 
process of law, shall make a record of all the 
personal and _ statistical particulars relative to 
the inmates in their institutions at the date of 
approval of this article, which are required in 
the forms of the certificates provided for by 
this article, as directed by the state registrar; 
and thereafter such record shall be, by them, 
made for all future inmates at the time of their 
admittance. In case of persons admitted or 
committed for treatment of disease, the physi- 
cian in charge shall specify for entry in the 
record the nature of the disease, and where, in 
his opinion, it was contracted. The personal 
particulars and information required by this 
section shall be obtained from the individual 
himself if it is practicable to do so; and when 
they cannot be so obtained, they shall be ob- 
tained in as complete a manner as possible from 
relatives, friends, or other persons acquainted 
with the facts. (1913, c. 109, s. 16;'C. S. 7104.) 


Editor’s Note—See note 13 N. C. Law Rev., 326, 328, 
on “Admissibility of Medical Records in Evidence.” 


§ 180-93. Certificate of identification in lieu of 
birth certificate where parentage cannot be estab- 


_lished.—A certificate of identification for a found- 


ling child whose parentage cannot be established 
shall be filed with the local registrar of vital sta- 
tistics of the district in which the child was found 
by the juvenile court which determines that the 
child is a foundling. This certificate of identifi- 


cation shall contain such information and be in 
such form as the state board of health may pre- 


scribe and shall serve in lieu of a birth certificate. 
(1941, c. 297, s. 3.) 


§ 180-94. State registrar to supply blanks; to- 


perfect and preserve birth certificates.—The state 





registrar shall prepare, have printed, and sup- 
ply to all registrars all blanks and forms used 
in registering, recording, and preserving the re- 
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turns, or in otherwise carrying out the purposes 
of this article; and shall prepare and issue such 
detailed instructions as may be required to pro- 
cure the uniform observance of its provisions and 
the maintenance of a perfect system of registra- 
tion; and no other blanks shall be used than those 
supplied by the state registrar. He shall carefully 
examine the certificates received monthly from the 
local registrars, and if any such are incomplete or 
unsatisfactory he shall require such further infor- 
mation to be supplied as may be necessary to 
make the record complete and satisfactory. And 
all physicians, midwives, informants, or undertak- 
ers, and all other persons having knowledge of 
the facts, are hereby required to supply, upon a 
form provided by the state registrar or upon 
the original certificate, such information as they 
may possess regarding any birth or death upon 
demand of the state registrar, in person, by mail, 
or through the local registrar. No certificate of 
birth or death, after its acceptance for registra- 
tion by the local registrar, and no other record 
made in pursuance of this article, shall be altered 
or changed in any respect otherwise than by 
amendments propérly dated, signed, and _ wit- 
nessed: Provided, that a new certificate of birth 
shall be made by the state registrar whenever: 

(a) Proof is submitted to the ‘state registrar 
that the previously unwed parents of a person 
have intermarried subsequent to the birth of such 
person; 

(b) When notification is received by the state 
registrar from the clerk of a court of competent 
jurisdiction of a judgment, order, or decree dis- 
closing different or additional information relat- 
ing to the parentage of a person; 

(c) Satisfactory proof is submitted to the state 
registrar that there has been entered in a court 
of competent jurisdiction a judgment, order, or 
decree disclosing different or additional informa- 
tion relating to the parentage of a person. 


When a new certificate of birth is made the 
state registrar shall substitute such new certifi- 
cate for the certificate of birth then on file, if any, 
and shall notify the local registrar, or the regis- 
trar of deeds, providing the copy has been filed 
with him, that a new certificate of birth has been 
made and such facts shall be noted on the copy 
of the certificate of birth on file, if any. The 
state registrar shall place the original certificate 
of birth and all papers pertaining to the new cer- 
tificate of birth under seal. Such seal shall not 
be broken except by an order of a court of com- 
petent jurisdiction. Thereafter, when a certified 
copy of the certificate of birth of such person is 
issued, it shall be a copy of the new certificate of 
birth, except when an order of a court of compe- 
tent jurisdiction shall require the issuance of a 
copy of the original certificate of birth. 

The state registrar shall further arrange, bind, 
and permanently preserve the certificates in a 
systematic manner, and shall prepare and main- 
tain a comprehensive and continuous card index 
of all births and deaths registered, such index 
to be arranged alphabetically, in the case of 
deaths, by the names of decedents, and in the case 
of births, by the names of fathers and mothers. 
(1913, c. 109, s. 17; 1941, c. 297, s. 2; C. S. 7105.) 

Editor’s Note.—The 1941 amendment inserted that part 
of this section beginning with the proviso following the 


fourth sentence and extending down to, but not including, 
the last paragraph. 
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§ 1380-95. To inform registrars as to dangerous 
diseases—He shall inform all registrars what 
diseases are to be considered infectious, con- 
tagious, or communicable and dangerous to the 
public health, as decided by the state board of 
health, in order that when deaths occur from 
such diseases proper precautions may be taken 
to prevent their spread. (1913, c. 109, s. 17; C. S. 
7106.) 


§ 1380-96. Birth certificate as evidence. — At the 
expiration of five years after the ratification of 
this article, certified copies of birth registration 
certificates shall be accepted by public school au- 
thorities in this state as prima facie evidence of 
age of children registering for school attendance, 
and no other proof shall be required. At the ex- 
piration of fourteen years from the passage of 
this article certified copies of birth registration 
certificates shall be required by all factory in- 
spectors, and employers of youthful labor, as 
prima facie proof of age, and no other proof 
shall be required from children born in this state 
or states which for fourteen years previous to 
the date of such certificate have had registration 
laws essentially identical with this article. When, 
however, it is not possible to secure such certi- 
fied copy of birth registration certificate for any 
child, the school authorities and factory inspec- 
tors may accept as secondary proof of age any 
competent evidence by which the age of persons 
is usually established. (19138, c. 109, s. 17; C. S. 
7107.) ‘ 

§ 1380-97. Church and other records filed and in- 
dexed; fees for transcript.—If any cemetery com- 
pany or association, or any church or historical 
society or association, or any other company, so- 
ciety, Or association, or any individual, is in pos- 
session of any record of births or deaths which 
inay be of value in establishing the genealogy of 
any resident of this state, such company, society, 
association, or individual may file such record or 
a duly authenticated transcript thereof with the 
state registrar, and it shall be the duty of the 
state registrar to preserve such record or tran- 
script and to make a record and index thereof in 
such form as to facilitate the finding of any in- 
formation. contained. therein. Such record and 
index shall be open to inspection by the public, 
subject to such reasonable conditions as the state 
registrar may prescribe. If any person desires a 
transcript of any record filed in accordance here- 
with, the state registrar shall furnish the same 
upon application, together with a certificate that 
it is a true copy of such record, as filed in his of- 
fice, and for his services in so furnishing such 
transcript and certificate he shall be entitled to a 
fee of (fifty cents per hour or fraction of an hour 
necessarily consumed in making such transcript) 
and to a fee of fifty cents for the certificate, 
which fees shall be paid by the applicant. (1913, 
ChA109 nou 1: KCUSY 4 108;) 


§ 130-98. Clerk of court to furnish state regis- 
trar with facts as to paternity of illegitimate chil- 
dren judicially determined.—Upon the entry of a 
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entered, together with such other facts disclosed 
by the record as may assist in identifying the rec- 
ord of the birth of the child as the same may ap- 
pear in the office of the said registrar. If such 
judgment shall thereafter be modified or vacated, 
that fact shall be reported by the clerk to the 
state registrar in the same manner. (1941, c. 297, 
Spite) 


§ 180-99. Duties of local registrar as to birth 
and death certificates; reports.—Each local regis- 
trar shall supply blank forms of certificates to 
such persons as require them. Each local registrar 
shall carefully examine each certificate of birth or 
death when presented for record in order to ascer- 
tain whether or not it has been made out in accord- 
ance with the provisions of this article and the 
instructions of the state registrar; and if any cer- 
tificate of death is incomplete or unsatisfactory, 
it shall be his duty to call attention to the defects 
in the return, and to withhold the burial or re- 
moval permit until such defects are corrected. 
All certificates, either of birth or of death, shall 
be written legibly, in durable black ink, and no 
certificate shall be held to be complete and cor- 
rect that does not supply all of the items of in- 
formation called for therein, or satisfactorily ac- 
count for their omission. If the certificate of 
death is properly executed and complete, he shall 
then issue a burial or removal permit to the un- 
dertaker: Provided, that in case the death oc- 
curred from some disease which is held by the 
state board of health to be infectious, contagious, 
or communicable and dangerous to the public 
health, no permit for the removal or other dis- 
position of the body shall be issued by the regis- 
trar, except under such conditions as may be pre- 
scribed by the state board of health. If a certifi- 
cate of birth is incomplete the local registrar shall 
immediately notify the informant, and require 
him to supply the missing items of information if 
they can be obtained. He shall number consecu- 
tively the certificates of birth and death, in two 
separate series, beginning with number one for 
the first birth and the first death in each calendar 
year, and sign his name as registrar in attest of 
the date of filing in his office. He shall also make 
two complete and accurate copies of each birth 
and each death certificate registered by him on 
blanks supplied by the state registrar. He shall, 
on the fifth day of each month, transmit to the 
state registrar all original certificates registered by 
him for the preceding month and shall, at the same 
time, transmit to the register of deeds of the 
county a copy of each certificate of birth or death 
registered by him for the preceding month and 
shall retain one copy of each certificate for his own 
files. The register of deeds shall make and keep 
an index, the form of which shall be of the births 
and deaths that have occurred in the county, and 
these records shall be open at all times to official 
inspection. If no births or no deaths occurred in 
any month, the local registrar shall, on the fifth 
day of the following month, report that fact to 
the state registrar and the register of deeds of the 
county, on cards’ provided for such purpose. (1913, 


judgment determining the paternity of an illegiti- -c. 109, s. 18; 1915, c. 85, s. 2; 1915, c. 164, s. 2; Ex. 


mate child, the clerk of the court in which such 
judgment is entered shall notify in writing the 
state registrar of vital statistics of the name of 
the person against whom such judgment has been 


Sess) 1920,-c. 288} %s.° 1) 19315 “c, "79.1933, 6.89) Sie 
1943, c. 673; C.°S., 7109.) 


Editor’s Note.—By amendment Ex. Sess. 1920, ch. 58, sec. 
1, the date for depositing record books with the registers of 
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deeds was changed from not later than January fifteenth to 
mot later than February fifteenth. ; 

The Act of 1931 inserted before the last sentence the fol- 
lowing: ‘“‘and he shall at the same time transmit to the 
Register of Deeds of the county in which such birth or death 
occurred an exact copy of each such certificate.” 

Public Laws of 1933, c. 9, omitted a provision, formerly 
appearing at the end of the next to the last sentence, that 
the registrar shall transmit an exact copy of the certifi- 
eate to the register of deeds. 

The 1943 amendment rewrote the last four sentences. 


§ 180-100. Delivery of data to health officer. — 
Each local registrar of vital statistics serving in 
any county or municipality of North Carolina in 
which there is employed a wholetime county or 
municipal health officer shall, on or before the 
fifth day of each month, deliver by mail or in 
person to the health officer of his respective 
county or municipality such data from birth and 
death certificates filed with such local registrar 
during the preceding calendar month as may be 
needed in the proper.execution of the duties of 
the said whole-time county or municipal health 
officer, and as authorized by the State Registrar 
of Vital Statistics. 

All forms necessary for the use of local regis- 
trars in complying with this section shall be sup- 
plied, without charge, by the State Registrar of 
Vital Statistics. 

Any:local registrar who shall fail, neglect, or 
refuse to perform the duties required by this sec- 
tion shall be guilty of a misdemeanor, and upon 
conviction shall be fined not exceeding fifty dol- 
lars ($50.00). (1925,.c. 53.) 


§ 180-101. Pay of local registrars. — Each local 
registrar shall be paid the sum of fifty cents for 
each birth certificate and each death certificate 
properly and completely made out and registered 
with him, correctly recorded and promptly re- 
turned by him to the state registrar, as required 
by this article. And in case no births or deaths 
were registered during any month, the local regis- 
trar shall be entitled to be paid the sum of fifty 
cents for each report to that effect, but only if 
such report be made promptly as required by this 
article. The compensation of local registrars for 
services required of them by this article shall be 
paid by the county treasurers for registration 


work outside of incorporated municipalities, and 


‘by the town or city treasurer for registration 


work in incorporated municipalities. The state’ 
registrar shall certify every six months to the 
treasurers of the several counties and incorpo- 
rated municipalities the number of births and 


deaths properly registered, with the names of 





the local registrars and the amounts due each at 
the rates fixed herein. (1913, c. 109, s. 19; Ex. 
Bess. 1913, ¢. 15, s. 1; 1915, c.'85, 8. 3;, 1919, c. 
B10, s. 1; Ex. Sess. 1920, c. 58, s. 2; CI S710) 


Editor’s Note.—By amendment, Ex. Sess. 1920, ch. 58, sec. 
2, the compensation for each certificate and report was raised 
from twenty-five cents to fifty cents. 


§ 130-102. Certified copy of records; fee. — The 
‘state registrar shall, upon request, supply to any 
applicant a certified copy of the record of any 
birth or death registered under provisions of this 
article, for the making and certification of which 
he shall be entitled to a fee of fifty cents, to be 
paid by the applicant. The United States census 
bureau may, however, obtain, without expense to 
the state, transcripts or certified copies of births 
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and deaths without payment of the fees herein 
prescribed, and for transcripts so furnished the 
state registrar may receive from the census bu- 
reau such compensation for this service, as the 
state board of health may approve. Any copy of 
the record of a birth or death, properly certified 
by the. state registrar, shall be prima facie evi- 
dence in all courts and places of the facts therein 
stated. Bor any search of the files and records 
when no certified copy is made, the state regis- 
trar shall be entitled to a fee of fifty cents for 
each hour or fractional part of an hour of time 
of search, said fee to be paid by the applicant. 
And the state registrar shall keep a true and 
correct account of all fees by him received under 
these provisions, and turn the same over to the 
treasurer, of the state board of health. (1913, c. 
109,%Se CO vex pees. 1013, C15. 6.79%. 1919' Gc. 145. 
Se Cogst Sel eCe Oy. Se ke Cty VLE, } 

Editor’s Note—The 1941 amendment struck out the words 
“not exceeding two cents for each certificate’ formerly ap- 
pearing after the word ‘‘service’’ in the second sentence. 

Death Certificate as Evidence of Cause of Death.—The 
exclusion of the death certificate of insured, offered for the 
purpose of showing the cause of death, was not reversible 
error, it not appearing whether the cause of death was 
stated therein as a fact or as an opinion, the certified 
copy of such record being prima facie evidence of the facts 
stated therein but not conclusions or opinions expressed 
therein, and it further appearing that the cause of death 
was not perforce material. Rees v. Jefferson Standard Life 
Tiss COs me clon Nie 428 eS. Ea. (2d)e 154, 

Error in Admission Cured by Verdict—In an action for 
wrongful death plaintiff objected to admission in evidence 
of his testator’s death certificate, which had not been cer- 
tified in accordance with this section, plaintiff contending 
that admission of the certificate was prejudicial. on the 
ground that the contents supported an inference that’ tes- 
tator’s death did not result from the accident in suit. The 
verdict of the jury in plaintiff's favor on the issue of neg- 
ligence rendered the error, if any, in the admission of the 
certificate harmless. McClamroch y. Colonial Ice Co., 217 
IN Ca 1065 ‘6r Saab i@d) 850: 

Cited in State v. Trippe, 222 N. C. 600, 24 S. E. (2d) 340. 


§ 130-103. Information furnished to officers of 
American Legion.—Upon application to the Bu- 
reau of Vital Statistics made by the Adjutant or 
any officer of a local post of the American Le- 
gion, it shall be the duty of the Bureau of Vital 
Statistics to furnish immediately to such appli- 
cant the vital statistical records and necessary 
copies thereof, made up in the necessary forms 
for the use of such applicant, without charge. 
This section shall apply only to ex-soldiers of the 
World War and members of their families and/ 
or beneficiaries under Government insurance or 
adjusted compensation certificate issued to such 
ex-soldier. Provided, that the state registrar shall 
furnish to any American Legion Post in this state, 
upon application therefor in connection with jun- 
ior baseball, certified copies of birth certificates, 
without the payment of the fees prescribed in this 
section. (1931, c. 318; 1939, c. 353.) 

Editor’s Note.—The 1939 amendment added the proviso. 


§ 130-104, Violations of article; penalty. — Any 
person, who for himself or as an officer, agent, 
or employee of any other person, or of any cor- 
poration or partnership, shall do or omit any of 
the following acts: 

1, Inter, cremate, or otherwise finally dispose 
of the dead body of a human being, or permit 
the same to be done, or shall remove said body 
from the primary registration district in which 
the death occurred or the body was found, with- 
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out the authority of a burial or removal permit 
issued by the local registrar of the district in 
which the death occurred or in which the body 
was found; 

2. Refuse or fail to furnish correctly any in- 
formation in his possession, or shall furnish false 
information affecting any certificate or record, 
required by this article; 

3. Wilfully alter, otherwise than as provided 
by § 130-94, or shall falsify any certificate of birth 
or death, or any record established by this article; 

4. Being required by this article to fill out a 
certificate of birth or death and file the same 
with the local registrar, or deliver it, upon re- 
quest, to any person charged with the duty of 
filing the same, shall fail, neglect or refuse to 
perform such duty in the manner required; 

5. Being a state registrar, a chairman of a 
board of county commissioners, a mayor of a 
city or town, a local registrar, a deputy registrar, 
or sub-registrar, shall fail, neglect, or refuse to 
perform his duty as required by this article and 
by the instructions and direction of the state 
registrar thereunder, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall 
for the first offense be fined not less than five 
dollars nor more than fifty dollars, and for each 
subsequent offense not less than ten dollars nor 
more than fifty dollars, or be imprisoned in the 
county jail not more than thirty days. (1913, c. 
JOG 68.08 1 tel ON. Op es 210; wi Pee Gre scaeild oD 


§ 130-105. Duties of registrars ahd others in en- 
forcing this article—Each local registrar is here- 
by charged with the strict and thorough enforce- 
ment of the provisions of this article in his 
registration district, under the supervision and di- 
rection of the state registrar. He shall make an 
immediate report to the state registrar of any 
violation of this article coming to his knowledge, 
by observation or upon complaint of any person 
or otherwise. 

The state registrar is hereby charged with the 
thorough and efficient execution of the provi- 
sions of this article in every part of the state, 
and is hereby granted supervisory power over 
local registrars, deputy local registrars, and sub- 
registrars, to the end that all of its requirements 
shall be uniformly complied with. The state 
registrar, either personally or through an accred- 
ited representative, shall have authority to inves- 
tigate cases of irregularity or violation of this 
article, and all registrars shall aid him, upon re- 
quést, in such investigations. When he shall 
deem it necessary, he shall report cases of viola- 
tion of the provisions of this article to the prose- 
cuting attorney of the county, or the solicitor of 
the district, with a statement of the facts and 
circumstances; and when, any such case is re- 
ported to him by the state registrar, the prose- 
cuting attorney or solicitor of the district, as the 
case may be, shall forthwith initiate and promptly 
follow up the necessary court proceedings 
against the person or corporation responsible for 
the alleged violation of law. Upon request of 
the state registrar, the attorney-general shall 
likewise assist in the enforcement of the provi- 
Signe ore tis Carticle Ma 1913 cm 00g sh DOG aS: 
7113.) 


§ 180-106. Local systems abrogated. — No sys- 
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tems for the registration of births and deaths shall 
be continued or maintained in any of the several 
municipalities of this state other than the one 
provided for and established by this article. 
(1913, c. 109, s. 24; C. S. 7115.) 


§ 130-107. Establishing fact of birth by persons 
without certificate—1. Any person born in. the 
state of North Carolina not having a duly recorded 
certificate of his or her birth, may file a duly veri- 
fied petition with the clerk of the superior court 
in the county of his or her legal residence or place 
of birth, setting forth the date, place, and parent- 
age of his or her birth, and petitioning the said 
clerk to hear evidence, and find, and adjudge the 
date, place and parentage of the birth of said peti- 
tioner. Upon filing said petition, the clerk shall set 
a date for hearing evidence upon the same, and 
shall conduct said proceeding in the same manner 
as other special proceedings. At the time set for 
said hearing the petitioner shall present such evi- 
dence as may be required by the court to estab- 
lish the fact of such birth to the satisfaction ot 
said court. At said hearing, if the evidence offered 
shall satisfy said court of the date, place, and 
parentage of said petitioner’s birth, the court shall 
thereupon find the facts and enter a judgment 
duly establishing the date and place of birth and 
parentage of said petitioner, and record the same 
in the record of special proceedings in his office. 
The said clerk shall certify the same to the state 
bureau of vital statistics and the same shall there- 
upon be recorded in the state bureau of vital sta- 
tistics upon forms which it may adopt and a copy 
thereof certified to the register of deeds of the 
county in which said petitioner was born. The 
fees charged hereunder by the clerk shall not ex- 
ceed two dollars ($2.00). 

2. The record of birth established by such per- 
son under this section when so recorded shall be- 
come a public record, and shall be accepted as 
such by the courts and other agencies of this state 
in the same manner as other public records. 

3. The provisions provided hereunder shall be 
cumulative, and not in disparagement of any other 
acts or provisions for obtaining a delayed birth 
certificate. (1941, c. 122.) 


















SUBCHAPTER III. SANITATION AND 
PROTECTION: OF .PUBLIG;, 


Art. 10. Water Protection. 


§ 180-108. Persons supplying water to protect 
its purity.—In the interest of the public health, ev- 
ery person, company, or municipal corporation 
or agency thereof selling water to the public for 
drinking and household purposes shall take every 
reasonable precaution to protect from contami- 
nation and assure the healthfulness of such 
water, and any provisions in any charters here- 
tofore granted to such persons, companies, or 
municipal corporations in conflict with the pro- 
visions of this article are hereby repealed. 
(Rev., s. 3058;. 1899; c. 670, s. 1;.1903, c. 4259mNam 
1¢si1 SUA raeG 0) 56.494 3 CX Seth) 

Cited in Hudson v. Morganton, 205 N. C. 353, 171 S. E. 
329, 

§ 130-109. Board of health to control and exam- 
ine waters; rules; penalties—The state board of 
health shall have the general oversight and’ care 
of all inland waters, and shall from time to time 


§ 180-110 


as it may deem advisable, cause examinations of 
said waters and their sources and surroundings 
to be made for the purpose of ascertaining 
whether the same are adapted for use as water 
supplies for drinking and other domestic pur- 
poses, or are in a condition likely to impair the 
interests of the public or of persons lawfully 
using the same, or to imperil the public health. 
For the purpose aforesaid, it may employ such 
expert assistants as may be necessary. The said 
board shall make such reasonable rules and reg- 
ulations as in its judgment may be necessary to 
prevent contamination and to secure other puri- 
fications as may be required to safeguard the 
public health. Any individual, firm, corporation, 
or municipality, or person responsible for the 
management of water supply, failing to comply 
with said rules and regulations, shall be guilty 
of a misdemeanor, and upon conviction shall be 
fined or imprisoned, or both, at the discretion of 
Phewcourt. (1911, ¢ 62,°s.. 24° Co S711 7) 


§ 180-110. Systems of water supply and sewer- 
age; plans submitted; penalties——The state board 
of health shall from time to time consult with 
and advise the boards of all state institutions, 
the authorities of cities and towns, corporations, 
or firms already having or intending to intro- 
duce systems of water supply, drainage or sew- 
erage, as to the most appropriate source of sup- 
ply, the best practical method of assuring the 
purity thereof, or of disposing of their drainage 
or sewage, having regard to the present and 
prospective needs and interests of other cities, 
towns, corporations, or firms which may be af- 
fected thereby. All such boards of directors, 
authorities, corporations, and firms are hereby 
required to give notice to said board of their in- 
tentions in the premises and to submit for its 
advice outlines of their proposed plans or 
schemes in relation to water supplies and dis- 
posal of sewage, and no contract shall be entered 
into by any state institution or town for the in- 
troduction of a system of water supply or sew- 
age disposal until said advice shall have been 
received, considered, and approved by the said 
board. For the purpose of carrying out the gen- 
eral provisions of this and the preceding sec- 
tions, every municipal or private corporation, 
company, or individual supplying or authorized 
to supply water for drinking or other domestic 
purposes to the public shall file with the secre- 
tary of the state board of health, within ninety 
days after the receipt of notice from said secre- 
tary, certified plans and_ surveys, in duplicate, 
pertaining to the source from which the water 
is derived, the possible source of infections 
thereof, and the means in use for the purifica- 
tion thereof, in accordance with the directions to 
be furnished by the said secretary. Failure on 
the part of any individual, firm, corporation, or 
municipality to comply with this section shall be 
a misdemeanor, and upon conviction those re- 
sponsible therefor shall be fined not less than 
fifty dollars nor more than one hundred dollars, 
at the discretion of the court. (1911,'c., 62, s. 
oeerC. S. 7118.) 


§ 130-111. Condemnation of lands for water sup- 
ply.—All municipalities operating water systems 
and sewer systems, and all water companies op- 
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erating under charter from the state or license 
from municipalities, which may maintain public 
water supplies, may acquire by condemnation 
such lands and rights in lands and water as are 
necessary for the successful operation and pro- 
tection of their plants, said proceedings to be the 
same as prescribed by law under the chapter 
Eminent Domain. (Rev., s. 3060; 1903, c. 159, 
SLO LINO Ce RSG Se LOO mC. 044 19 1I cr .62,/S, 
25; C. S. 7119.) 


§ 180-112. Compensation for land.—If damages 
shall be claimed for the use of such lands, and 
the parties cannot agree as to the amount of 
compensation to be paid, they may proceed in 
the manner now provided by law under the 
chapter Eminent Domain. (1911, c. 62, s. 27; C. 
S. 7120.) 


§ 130-113. Inspection of watersheds.—The mu- 
nicipality or water company shall have quarterly 
sanitary inspections made. of the entire water- 
shed of any waterworks that derives its water 
from a surface supply, except in those cases , 
where the supply is taken from large creeks or. 
rivers that have a minimum daily flow of ten 
million gallons, in which case the inspection 
shall apply to the fifteen miles of watershed 
above the waterworks intake. Whenever in the 
opinion of the board of health of the city or 
town to which the water is supplied, or, where 
there is no such local board of health, in the 
opinion of the county board of health, or county 
physician or county health officer, or in the opin- 
ion of the state board of health, there is special 
reason to apprehend the infection of the water 
from any particular locality by the germs of ty- 
phoid fever or cholera, then the municipality or 
water company shall cause to be made at least 
once in every week a sanitary inspection of that 
particular locality. The inspection of the entire 
watershed as herein provided for shall- include a 
particular examination of the premises of every 
inhabited house on the watershed, and, in pass- 
ing from house to house, a general inspection 
for dead bodies of animals or accumulations of 
filth. It is not intended that the term “entire 
watershed” shall include uninhabited fields and 
wooded tracts that are free from suspicion. The 
sanitary inspector shall give in person to the 
head of each household on the watershed, or, in 
his absence, to some member of the household, 
the necessary directions for the proper sanitary 
care of his premises, and shall deliver to each 
family residing on the watershed such literature 
on pertinent sanitary subjects as may be _ sup- 
plied him by the municipal health officer or by 
the secretary of the state board of health. Full 
report in duplicate of all such inspections shall 
be made promptly by the sanitary inspector to 
the secretary of the state board of health, and 
their accuracy certified to by the affidavit of the 
inspector. 

The authorities of any town or city that 
makes use of a public surface water supply or 
the officers of a public surface water supply 
company may make such additional inspections 
as such officials may deem necessary. (Rev., ss. 


3045, 3046; 1899, c. 670; 1903, c. 159, s. 2; 1911, 


Ch 62, 0S. 428 PLOT OM Craw? 4 ah Secs: 1981 ic! 
49, s. 1; C. S. 7121.) 
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Editor’s Note.——By amendment, Ex. Sess. 1921, ch. 49, sec. 
1, it was provided that the inspection should be by the 
municipality or water company. Formerly this duty was on 
the state board of health. 

Cited in Hudson vy. Morganton, 205 N. C. 353, 355, 171 


Si) Be no29- 

§ 130-114. Inspecters may enter premises.—Each 
sanitary inspector is authorized and empowered 
to enter upon any premises and into any build- 
ing upon his respective watershed for the pur- 
pose of making the inspections required. (Rev., 
Se YUE Nites AN, Ge. Ee RSET es albeh WOE 
1911+ C62, 55.000 se ome 


§ 130-115. Control of residents on watersheds.— 
Every person residing or owning property on 
the watershed of a lake, pond, or stream from 
which a drinking supply is obtained shall carry 
out such reasonable instructions as may be fur- 
nished him in the matter hereinbefore set forth 
directly by the municipal health officer or by the 
state board of health. Any one refusing or 
neglecting to comply’ with the requirements of 
this section shall be guilty of a misdemeanor 
and fined not less than ten nor more than fifty 
dollars, or imprisoned for not less than ten nor 
more than thirty days. (Rev., ss. 3049, 3859; 
1903, C.c1 59S) P5191, CP 62 Sash Cus idasy 

Instructions Must Be Furnished.—If the instructions as 
to sanitation required by this section are not furnished, one 
is not subject to a penalty, since this is a condition prece- 
dent to the enforcement of this section. Hudson v. Mor- 
ganton,= 205 8.N.jC.A393, S000 L/h Sag banoag. 

AllegationIt is not necessary to allege 
owned or lived upon the land embraced ‘in the municipal 
watershed, to state a cause of action under this section 
and § 130-108. -Morganton v. Hudson, 207 N. C. 360, 177 S. 
E. 169. 

§ 130-116. Defiling water supply misdemeanor. 
—If any person shall defile, corrupt, or make im- 
pure any well, spring, drain, branch, brook, 
creek, or other source of public water supply by 
collecting and depositing human excreta on the 
watershed, or depositing or allowing to remain 
the body of a dead animal on the watershed, or 
in any other manner, and if any person shall de- 
stroy or injure any pipe, conductor of water, or 
ather property pertaining to an aqueduct, or 
shall aid and abet therein, he shall be-guilty of 
a misdemeanor. (Rev., ss. 3457, 3857; Code, s. 
111A RoC. (eB4n ys .ONEe S93. Gre L4e¥ 1850 Meme: 
1903, c. 159, Ss. 12; 1914; c. 62, s. 32; C. S.+7124.) 


§ 180-117. Discharge of sewage into water sup- 
ply prohibited—No person, firm, corporation, or 
municipality shall flow or discharge sewage 
above the intake into any drain, brook, creek, or 
river from which a public drinking-water sup- 
ply is taken, unless the same shall have been 
passed through some well-known system of 
sewage purification approved by the state board 
of health; and the continued flow and discharge 
of such sewage may be enjoined upon applica- 
tion of any person. 

If any person, firm, or corporation, or officer 
of any municipality having a sewerage system 
in charge shall violate the provisions of this sec- 
tion he shall be guilty of a misdemeanor. 
CREy.,* s8: 3051, 3868; 1903,-c.0159, Ss. 13% 1011 c: 
62, ss: 33, 34; C. S. 7125.) 


‘Constitutionality.—This section is not 
a taking of property without condemnation and without 
compensation, but is a valid exercise of the police power of 
the State to secure the public health. Durham v. Eno Cotton 


that defendant 


CH. 130. PUBLIC HEALTH—SANITATION, ETC. 


unconstitutional as | 


§ 130-119 


Mills, 141 N. C. 615, 54 S. E. 453; Shelby v. Cleveland’ Mill, 
etc., Co., 155 N. C. 196, 71 S. E. 218; North Carolina State 
Board v. Commissioners, 173 N. C. 250, 91 S. E. 1019. 

Sewerage Defined.—The meaning of ‘sewerage,’ under 
this section, is confined to the liquid and solid matter flow- 
ing from the water-closets through the sewer and drain. 
Durham v. Eno Cotton Mills, 144 N. C. 705, 57 S. E. 465. 

Dyestuff of fecal matter from privies, which were not 
passed through sewer to the river from which water supply 
was received does not come within the meaning of this sec- 
tion. Durham v. Eno Cotton Mills, 144 N. C. 705, 57 S. E. 
465. 

This section does not impose the mandatory duty upon 
the trial judge of enjoining a municipality from discharg- 
ing raw sewage into a stream from which another mu- 
nicipality takes its water supply, and where the order 
prayed for would cause untold hardship upon the inhab- 
itants of defendant municipality, the court’s order deny- 
ing the injunctive relief but providing that the judgment 
should not prevent the bringing of another suit for the 
same relief upon a change in the fundamental conditions, 
will be upheld on appeal. Smithfield v. Raleigh, 207 N. 
Creer ists 114, 5 

And Surrounding Facts Are to Be Considered. — The 
words “‘may be enjoined” as used in this section, clearly 
demonstrate that surrounding facts and circumstances must 


be considered in entering a peremptory order of injunc-~ 


tive relief. Smithfield v. Raleigh, 207 N. C. 597, 600, 178 
Saye lss 

Injurious Effects Unnecessary.—An injunction will issue 
under this section against emptying sewerage into a river, 
without proof of any injurious effect on plaintiff's water 
supply. Durham v. Eno Cotton Mills, 144 N. C. 705, 57 S. 
KB. 465. 

No Right by Prescription Acquired.—The unlawful empty- 
ing of untreated sewage into a stream without hindrance or 
question on the part of the health authorities or others, 
cannot confer upon a town the right to continue emptying 
therein contrary to the express provision of the statutes, or 
acquire for it a prescriptive right as against the public, 
however long the same may have continued; nor can the 
town acquire a vested right therein to defeat the enforce- 
ment of the provisions of the statute subsequently passed. 
North Carolina State Board v. Commissioners, 173 N. C. 
250; 91 S. B. 1019: 

Nor can title be lost to the public by non-user, unless by 
legislative enactment. Shelby v. Cleveland Mill, ete., Co., 
155 RIN C:P196;, 1977S eb lss eee 

Ne Special Treatment for Sewage Prescribed.—This 
section does not require that an arbitrary or fixed method 
of treating sewage before emptying into a_ stream, ete., 
should be established in advance, but that the defendant 
confer with the State Board of Health and obtain and fol- 
low the reasonable requirements prescribed for the condi- 
tions presented. North Carolina State Board v. Commission- 
ers,. 173° N.C. 250; 91S. Be et019: 

Not Confined to Watershed Distance.—This section is not 
confined to the watershed of 15 miles above the intake as 
defined in section 130-113, but extends beyond 15 miles from 
the intake of any stream from which water is taken to be 
supplied to the public for drinking purposes. Durham v. 
Eno Cotton Mills, 141 N. C. 615, 54 S. E. 453. In case of 
menace to a lower town seventy-five miles below the place 
where the sewer empties, an injunction will be granted. 
North Carolina State Board v. Commissioners, 173 N. C. 
250591 So Be e019: 

Action by Secretary of the State Board of Health.—In a 
suit to enjoin a town from emptying untreated sewage into 
a stream, the Secretary of the State Board of Health, in his 
individual name, comes within the meaning of the statute, 
that the act “‘may be enjoined on the application of any per- 
son,” and the question is not presented as to the authority 
of the board, acting as such, to maintain the action. North 
Carolina State Board v. Commissioners, 173 N. C. 250, 91 S. 
E. 1019. , 


§ 180-118. Cemeteries on watersheds forbidden. 
—No burying ground or cemetery shall be es- 
tablished on the watershed of any public water 
supply nearer than five hundred yards of the 
source of supply, nor in violation of the rules 
and regulations of the state board of health as 
authorized. by this article. (Rev., s. 3053; 1903, 
C. 5150.65 2409. Ce tebe . 


§ 180-119. Water supply of communities with- 
cut sewerage systems. — All schools, hamlets, vil- 
lages, towns, or industrial settlements which, are 
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now located or may be hereafter located on the 
shed of any public water supply not provided 
with a sewerage system shall provide and main- 
tain a reasonable system approved by the state 
board of health for collecting and disposing of 
all accumulations of human excrement within 
their respective jurisdiction or control. Any 
one refusing or neglecting to comply with the 
requirements of this section shall be guilty of a 
misdemeanor and fined not less than ten dol- 
lars nor more than fifty dollars, or imprisoned 
for not less than ten nor more than thirty days. 
(CRevVemESS mo Obese SSO002 190398 Crn 159.8 cy 14251907. 
Ope fos Gas MSW We To JSR gS a YR By gh 179) 

When Injunction: Granted.—An injunction will not be 
granted under this section except when it is shown that 
there are special damages, or that such conditions existed 
as to render the water unfit for the usage to which it was 
applied. Durham v. Eno Cotton Mills, 144 N. C. 705, 57 S. 
E. 465. 

§ 180-120. Damage to private water supply mis- 
demeanor.—If any person shail wilfully put into 
the well, spring, or cistern of water of any other 
person any substance or thing whereby such 
well, spring, or cistern may be endamaged, or 
the water thereof be made less wholesome or fit 
for use, he shall be guilty of a misdemeanor. 
(eves ope COdemc, tit4e. Ri aC. (Ge stuns da. 
1850, c, 104; C.)S. 71238.) 


Art. 11. State Housing Law. 


§§ 180-121 to 130-146: 
eaiws 1943 c.pb. 


Art. 12. Privies. 


§ 130-147. Privy defined—The term “privy” as 
used in this article shall be understood to in- 
clude any and all buildings which are not con- 
nected with a system of sewerage, or with sep- 
tic tanks of such construction and maintenance 
as approved by the state board of health and 
which are used for affording privacy in acts of 
urination or defecation. (1919, c. 71, s. 1; C. S. 
7129.) 


§ 130-148. Sewerage, septic tank or approved 
privy required, when.—No person shall main- 
tain or use a residence, located within three hun- 
dred yards of another residence, that is not pro- 
vided with sewerage, or with septic tanks ap- 
proved by the state board of health, or with a 
sanitary privy which complies in construction 
and maintenance with the requirements of this 
article: Provided, however, that nothing in this 
section shall curtail the right of a municipality to 
require and enforce immediate sewer connection. 
Provided, that plans and specifications, for con- 
struction of privy buildings prescribed by the 
state board of health by authority of this article 
shall be construed as recommendatory but not 
mandatory as to exact size, architecture and di- 
mensions of same: Provided, further, that privy 
buildings as. used in the above last proviso shall 
not be construed to include any item pertaining to 
the exclusion of flies from excreta. (1919, c. 71, s. 
B- Ex. Sess. 1921, c.49, s. 2; 1927, c. 244; C. S. 
7130.) 


Editor’s Note.—All of this section including and following 
the phrase “Provided that plans,’’ was added by Public 
Laws 1927, ch. 244. 


§ 180-149. License form to be fastened on cer- 


Repealed by Session 
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tain privies——The state bodrd of health, through 
its officers and inspectors, shall fasten a license 
form on all privies within three hundred yards 
of the residence of any person other than that 
of the owner or tenant thereof during the last 
three calendar months of every year, when, on 
inspection, the said privy is approved by the of- 
ficer making the inspection as constructed in a 
sanitary manner and to be in good repair, in ac- 
cordance with reasonable rules and regulations 
to be prescribed by the state board of health for 
the sanitary construction and maintenance of 
privies. The license shall apply to the calendar 
year following its issuance, except as hereinafter 
provideds) 919 %¢.7 Tis, 3:-C.S..71381:) 


§ 180-150. Certain privies to be maintained in 


accordance with regulations.—Every privy lo- 
cated within three hundred yards of the. resi- 
dence of any person other than that of the 


owner or tenant thereof shall be maintained in 
a sanitary manner and in accordance with rea- 
sonable rules and regulations to be _ prescribed 
by the state board of health and posted in suit- 
able form inside of the privy by an officer of 
tiekeaidebosard..«(1 O09) cup da is 45 (Cor Se7132,) 


§ 130-151. Responsibility for sanitary mainte- 
nance of privy.—The head of a family or house- 
hold, the proprietor of a boarding-house, hotel, 
restaurant, or store, the principal or superin- 
tendent of a school, the agent or station-master 
of a railroad station or depot, or the person in 
charge of an office building, establishment, or 
institution, shall be responsible for the sanitary 
maintenance, as prescribed in § 130-150, of such 
privy or privies as may be used by his or her 
household, guests, customers, pupils, passengers, 
occupants, employees, workers or other persons. 
COLO eed seb Ca S.271332) 


§ 130-152. Supervision of privies by board of 
health—The state board of health, through its 
officers and inspectors, shall exercise such super- 
vision over the sanitary construction and main- 
tenance of privies as may be necessary to en- 
force the provisions of this article. (1919, c. 71, 
S637 Cy ®. 71384:) 

§ 130-153. Use of insanitary privies prohibited. 
—If an officer or an inspector of the state board 
of health shall find a privy located within three 
hundred yards of the residence of a person other 
than that of the owner or tenant thereof which 
is not constructed in accordance with the pro- 
visions of § 130-149 of this article, he shail se- 
curely fasten on the said privy a notice read- 
ing, “Insanitary; unlawful to use’; and if the 
inspector or officer of the board shall find, in 
the course of his inspection, a privy not being 
maintained in a sanitary manner and in accord- 
ance with the reasonable rules and regulations 
of the state board of health for the maintenance 
of privies, he shall remove the license from the 
privy and securely fasten on the privy a notice, 
reading, “Insanitary; unlawful to use.” (1919, 
ent ts Vee On 8. 185) 

§ 130-154. Privy license not to be removed or 
defaced.—No person shall remove or deface a 
privy license or other official notice fastened on 
or in a privy by an officer of the state board of 
health: (1949) err Giles: sien ce. W136.) 
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§ 180-155. Violation’ of this article—Any per- 
son who violates any of the provisions of this ar- 
ticle, and any person who is responsible for the 
sanitary maintenance of a privy, and who per- 
mits such privy after an official notice reading, “In- 
sanitary; unlawful to use,’ has been fastened 
on it, to be used, shall be guilty of a misde- 
meanor and fined not less than five dollars nor 
more than fifty dollars or imprisoned not ex- 
ceeding thirty days. (1919, c. 71, s. 9; C. S. 7137.) 


§ 130-156. Bureau of sanitary engineering and 
inspection; duties—For the faithful execution of 
this article, the state board of health shall or- 
ganize and maintain a bureau of sanitary en- 
gineering and inspection which shall (1) study, 
ascertain, and recommend for installation suit- 
able types of privies for the variety of geologic, 
sociologic, and economic conditions found in the 
state of North Carolina; (2) exercise such over- 
sight over the construction and maintenance of 
privies coming within the meaning of this ar- 
ticle as may be necessary for the protection of 
public health; (3) organize, supervise, and di- 
rect a force of sanitary inspectors who shall (a) 
inspect, license, and close privies in accordance 
with the provisions of this article and the rules 
and regulations of the state board of health, as 
provided for in this article; (b) make such other 
sanitary inspections as are required of the state 
board of health by law; (c) assist in the en- 
forcement of the public health laws of the state, 
more especially the vital statistics law and _ the 
quarantine law; (d) collect samples of water 
from public water supplies for analyses by the 
state laboratory of hygiene when such analyses 
are deemed necessary by the state board of 
Health. (i010 veri wc ude coe 7 Sos) 


§ 130-157. Powers of board of health and inspec- 
tors; penalty for interference.—The members of 
the executive staff of the state board of health, 
and such additional state sanitary inspectors as 
shall be appointed for the enforcement of this 
article, are hereby authorized and are empow- 
ered to enter upon any premises and into any 
buildings or institutions for the purposes of in- 
spection as provided for or required by state 
laws or regulations of the state board of health 
pursuant to such laws, but the privacy of no 
person shall be violated. Any person or persons 
who wilfully interfere with or obstruct the offi- 
cers of the state board of health in the discharge 
of any of the aforementioned duties shall be 
guilty of a misdemeanor and subject to a fine 
of not less than one hundred dollars nor more 
than one thousand dollars, or imprisonment at 
the discretion of the court.’ (1919, c. 71, s. 12; C. 
S. 7140.) 

When Judge May Direct Verdict. — In an _ indictment 
against one who is charged with willfully obstructing a 
sanitary inspector of the State Board of Health in the dis- 
charge of his duties, the trial judge may not direct a ver- 
dict, and it is only when uncontradicted evidence, if ac- 
cepted as true, establishes the defendant’s guilt that he may 
properly instruct the jury to return a verdict of guilty if 
they find the evidence to be true beyond a reasonable doubt. 
State’ vy. Estes, 185-N. C. 752, 117° S. B,, 581. 

Mere words or opprobrious language with an expression 
of an intention to resist are not sufficient to sustain an in- 
dictment for willfully interfering with or obstructing an of- 
ficer of the law in the performance of his duties, as pre- 
scribed by this section, unless spoken under circumstances 
which are calculated to deter an officer of ordinary courage 
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and reasonable prudence in the discharge of his duty per- 
taining to his office, which raises an issue of fact for the 
jury to determine. State v. Estes, 185 N. C. 752, 117 S. E. 
581. 

§ 130-158. Provisions of this article applicable to 
all privies on watersheds.—The provisions of this 
article shall apply to all residences, institutions, 
and establishments, and all privies without re- 
gard to their distance from the homes of persons 
other than that of the owners or tenants thereof, 
which are located on the watershed of a public 
surface water supply. For the purpose of this 
article, the term “watershed” shall include the 
entire watershed of all streams, creeks, and rivers 
that have a daily average flow of less than ten 
million gallons, but for watersheds of streams, 
creeks or rivers that have a daily average flow of 
more than ten million gallons, the watershed shall 
include only such drainage areas as lie within 
fifteen miles of the waterworks intake. (1919, c. 
Wits, 18. Saii4ie) 


§ 180-159. Exceptions to provisions of this ar- 
ticle—This article shall not apply to any city the 
population of which shall be -in excess of twenty 
thousand according to the latest official esti- 
mates of the bureau of the census, if the author- 
ities of such city, before October first, one thou- 
sand nine hundred and nineteen, shall officially 
request the state board of health to exempt it 
from its provisions. ‘This article shall not apply 
to the residences of farmers and the homes of 
their tenants that are located more than one 
mile from the corporate limits of a town or city 
or the geographic center of a village. (1919, c. 
V1; 3.016: Ex; Sess: 1920,1¢. 912 CS ayia) 


Editor’s Note.—Prior to the amendment, Ex. Sess, 1920, 
ch. 71, this section was by its last sentence made not to ap- 
ply to residences and homes of farmers and tenants located 
more than three hundred yards from residences that come 
within the meaning of this article. 


Art. 18. Used Plumbing Fixtures. 


§ 130-160. Regulations for installation or sale 
of fixtures.—In order to prevent the spread of 
disease through the sale of unsanitary, inefficient 
or defective plumbing fixtures, and in order to 
promote the general health, it is hereby declared 
to be unlawful for any person, firm or corpora- 
tion to sell or offer to sell, or install, or cause to 
be sold or installed, any second-hand or used bath- 
room fixtures, toilet fixtures or other plumbing 
fixtures until the same have been inspected and 
labeled in the manner hereinafter set forth, and 
unless at the time of such sale or installation it 
shall bear the label indicating that it has, been in- 
spected and approved by the state board of health. 
(1939, c. 324, s. 1.) 

Editor’s Note.—For comment on this enactment, see 17 
N. C. Law Rev. 330. 

§ 180-161. Application for inspection of fixtures. 
—Any person, firm or corporation desiring to sell 
or install any‘ second-hand or used bathroom fix- 
tures, toilet fixtures or other plumbing fixtures, 
shall file with the state board of health, or some 
agent or representative thereof, on the form pre- 
scribed by the state board of health, an applica- 
tion for the inspection of the fixtures to be sold. 
Such application (among other things) shall con- 
tain a description and identification marks of each . 
fixture and the sworn statement of the applicant as 
to the person, firm or corporation from whom 
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said fixture was purchased, and as to the approx- 
imate date when the same was manufactured, and 
as to where and for how long the said fixture had 
been used prior to the date of such application. 
(1939, c. 324, s. 2.) 


§ 180-162. Preparation of labels by state board 
of health—The state board of health shall cause 
to be prepared labels in the form prescribed by 
the state board of health, stating (among other 
things) that the fixture is a second-hand or used 
fixture, and stating further that said fixture has 
been inspected and approved, and providing a 
blank for the date of such approval and a blank 
for the approximate date of the manufacture of 
the fixture. Such labels shall be assembled in 
books of one hundred; and such books shall be 
sold by the state board of health for the sum of 
twenty-five dollars ($25.00) per book. When a 
book has been so sold, the name of the -person, 
firm or corporation buying the same shall be en- 
tered on the back thereof and the book shall be 
retained by the state board of health for use in la- 
beling the fixtures or accessories of the purchaser. 
No application shall be received from any person, 
firm or corporation for a greater number of fix- 
tures than the number of labels of the applicant 
held by the state board of health at the time of 
such application. (1939, c. 324, s. 3.) 


§ 180-163. Inspection of fixtures by state board; 
labeling of fixtures for resale-——Upon receiving 
an application for inspection, it shall be the duty 
of the state board of health, through such agents 
or representatives as shall be employed under the 
terms of this article, to inspect the fixtures re- 
ferred to in the application, for the purpose of 
determining whether they can be resold and re- 
used without danger to public health. If the state 
board of health shall determine that any fixture 
can be used without danger to public health, it 
shall affix to each complete fixture a label of the 
applicant in the form prescribed in § 130-162 and 
shall insert in said label the date of approval and 
the approximate date of the manufacture of the 
fixture. (1939, c. 324, s. 4.) 


§ 180-164. Proceeds from sale of labels to be 
used in administration of article—All proceeds 
received by the state board of health from the 
sale of the labels provided for in this article shall 
be used by the state board of health in the admin- 
istration of this article; and the state board of 
health shall be under no duty to use any of its 
other funds for the administration of this article. 
(1939, c. 324, s. 5.) ' 


§ 130-165. Construction of article—This article 
shall not be construed to prevent any person, firm 
or corporation from using or installing on his 
own premises fixtures, which have theretofore 
been used on other premises of such person, firm 
or corporation. This article shall not apply to 


any person, firm or corporation not regularly en- 


gaged in the sale or installation of plumbing fix- 
tures as a part of his or its business. (1939, c. 


5324, s. 6.) 


§ 130-166. Violations made misdemeanor.—Any 


person, firm or corporation who shall sell, offer 


_ for sale, install or cause to be sold or installed any 


| ? 


§ 


‘used or second-hand bathroom fixtures, toilet fix- 


tures or other plumbing fixtures except as pro- 
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vided in this article, or who shall violate any pro- 
vision or requirement of this article, shall be guilty 
of a misdemeanor and upon conviction shall be 
fined the sum of one hundred dollars ($100.00) or 
imprisoned for not less than one nor more than 
three months. The sale of each separate fix- 
ture in violation of this article shall constitute 
a separate offense. (1939, c. 324, s. 7.) 


§ 1380-167. Counties. exempt. — Nothing con- 
tained in this article shall apply to the counties 
of Anson, Alexander, Alleghany, Ashe, Avery, 
Bertie, Bladen, Buncombe, Burke, Cabarrus, Car- 
teret, Caswell, Chatham, Cherokee, Clay, Cleve- 
land, Columbus, Cumberland, Dare, Davidson, 
Davie, Edgecombe, Franklin, Gaston, Gates, Gran- 
ville, Greene, Halifax, Henderson, Hyde, Jackson, 
Johnston, Jones, Macon, Madison, Martin, Mc- 
Dowell, Onslow, Pender, Perquimans, Polk, Ran- 


dolph, Robeson, Rockingham, Sampson, Stanly, 
Stokes, Swain, ‘Transylvania, Tyrrell, Union, 
Warren, Washington, Watauga and Wilkes. 


(1939, c. 324, s. 7%.) 


Art. 14. Infectious Diseases Generally. 


§ 180-168. Quarantine officers; election; term; 
vacancies.—The county board of health in each 
county shall designate some person in each county 
to be county quarantine officer. The official term 
of service of a‘'county quarantine officer, including 
those in office and serving on June first, one 
thousand nine hundred and seventeen, except in 
those counties where there is a county health 
officer, shall expire on the first Monday in Jan- 
uary of the fourth year from the year of their ap- 
pointment or election. In those counties having a 
county health officer who makes official oath or 
affirmation to enforce this article, the office of 
county quarantine officer shall be coterminous - 
with the office of the said county health officer. 
The county board of health shall elect a succes- 
sor to the county quarantine officer, or the 
county health officer acting as county quaran- 
tine officer, on or before the expiration of the 
term of service of said officer as herein defined. 
If the county quarantine officer, or the county 
health officer acting as such, is disqualified to 
continue in office by resignation, death, or other- 
wise, the county board of health shall, within 
five days thereafter, elect a county health officer 
or county quarantine officer to fill out the unex- 
pired term. If the county board of health fails 
so to elect a successor to complete the unexpired 
term, the secretary of the North Carolina state 
board of health shall immediately appoint a 
county quarantine officer who shall make off- 
cial oath or affirmation to enforce this article. 
(1917, c. 263, s. 2; C. S. 7146.) 


§ 130-169. Election notified to state board of 
health; officer to qualify—The county board of 
health on electing a county quarantine officer 
shall promptly notify, in writing, the secretary 
of the North Carolina state board of health of 
such action, and failure to do so shall nullify the 
election. The officer-elect shall promptly notify 
the secretary of the North Carolina state board 
of health, in writing, of his having taken the 
oath or affirmation of office, inclosing a certified 
copy thereof, and failure to do so shall be con- 
strued as failure to have taken such official oath 
or affrmation. (1917, c. 263, s. 3; C. S. 7147.) 


[ 423 ] 





§ 130-170 


§ 130-170. Failure of officer to enforce article; 
penalty.— Any county quarantine officer, or 
county health officer acting as county quaran- 
tine officer, who fails or refuses to enforce. this 
article in his county shall be guilty of a misde- 
meanor, and, on conviction, fined not ex- 
ceeding fifty dollars, and may, if the secretary 
of the North Carolina state board of health so 
decide, be disqualified for continuance in office. 
CAE Ga Rae ECR Pa Oars wig Ftp) 


§ 130-171. Municipalities; how far included.— 
This article shall not apply to incorporated 
towns and cities of the state having a popula- 
tion, according to the last decennial census, of 
ten thousand or over; nor shall it apply to those 
counties the sanitary administration of which 
is directed by a joint board of health presid- 
ing over both the county and a town or city 
having a population, according to the last federal 
decennial census, of ten thousand or more; but 
the system of quarantine in force in such cities 
and counties shall be approved by the North 
Carolina state board of health, and reports of the 
occurrence of contagious diseases therein shall be 
made to the North Carolina state board of 
health as from all other cities and counties in 
the state. (1917; c. 263, s. 5; C. S. 7149.) 


§ 130-172. Compensation of quarantine officers. 
—For his services the county quarantine officer 
shall be paid monthly, on certification from the 
secretary of the North Carolina state board of 
health that he has performed the duties of his 
office in a satisfactory manner, out of the county 
funds by the county treasurer, or in those coun- 
ties that have no county treasurer by that official 
who performs the usual duties of the treasurer’s 
office. The said certification and the sum paid 
’ the quarantine officer by the county authority 
shall be in accordance with a system of fees de- 
termined by the North Carolina state board of 
health for each item of work involved in the du- 
ties of the quarantine officer: Provided, however, 
that the total annual payment for any county 
shall not be in excess of the sum stated for such 
county classified according to population as fol- 
lows: 

Per month. 
Counties with a population less than 10,000..$15.00 


Counties with a population of from 10,000 
TOWED, QOOM ate cestessctteccstseeeusesusdcccatencstscecoseneeste 17,50 
Counties with a population of from 15,000 
TO 2d, DOOR certccticreecetstaeeccansets te cereus varcacs terest 25.00 
Counties with a population of from 25,000 
TOMO OOO! iiveccsccosetecsstvecastecavcuscetecstsctescessescess 35.00 
Counties with a population of from 40,000 
£0150, 000 Pee ee ne eerie 45.00 
Counties with a population over 50,000........ 50.00 


In addition to such monthly salary, the county 
treasurer, or the person acting as county treas- 
urer, shall pay to the quarantine officer all finan- 
cial statements with receipted bills attached for 
sums paid out for postage registration of let- 
ters, and disinfectants, the total sum not to 
exceed ten dollars in any month nor one hun- 
dred dollars in any one year. The secretary of 
the North Carolina state board of health shall 
supply the county quarantine officer, without 
cost to the county, with all forms, placards, and 
literature necessary for carrying out the pro- 
visions of this article. County authorities may 
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revise their understandings with those county phy- 
sicians who are acting as both physicians to 
county charges and as quarantine officers, and 
whose terms of office as quarantine officer shall 
expire in January, one thousand nine hundred 
and twenty-one, unless discontinued by death, 
resignation, or other disqualification, on a basis 
of compensation adequate to the new duties 
herein required; but in no case shall the com- 
pensation allowed for the services required of 
quarantine officers be less than that herein 
hamed,) (1917, 'c.263, 606° 19215 c.753°) Co o.et 2 o0e) 

Editor’s Note.—Prior to the amendment, Public Laws 
1921, ch. 53, which installed the fee system in this section, 
a salary was paid under the scale in this section, which now, 
because of the amendment, limits the amount of fees to be 
paid. 

§ 130-173. Physicians to report infectious dis- 
eases.—It shall be the duty of every physician to 
notify the county quarantine office of the name, 
address, including the name of the school dis- 
trict, of any person living or residing, perma- 
nently or temporarily, in the county about whom 
such physician is consulted professionally and 
whom he has reason to suspect of being afflicted 


with whooping-cough, measels, diphtheria, scar- 
let fever, smallpox, infantile paralysis, typhoid 
fever, typhus fever, Asiatic cholera, bubonic 


plague, yellow fever, or other disease declared 
by, the North Carolina state board of health to 
be preventable, within twenty-four hours after 
obtaining reasonable evidence for believing that 
such person is so afflicted. If the afflicted person 
is a minor, the physician consulted profession- 
ally about him shall notify the county quaran- 
tine officer of the name and address of the par- 
ent or guardian of the minor in addition to the 
name, address, and school district of the minor 
himself. (Rev., s. 3448; 1893, c. 214, s. 11; 1917, 
CuOGorise T= 192i ozo ice Gmc sts) 

Editor’s Note.—By amendment, Public Laws 1921, ch. 223, 
sec. 1, the part of this section reading as follows: “or other 
disease declared by the North Carolina state board of health 
to be preventable’ replaced a part reading as follows: ‘“‘or 


other disease declared by the North Carolina state board of 
health to be infectious or contagious.” 


§ 130-174. Parents and householders to report. 
—It shall be the duty of every parent, guardian, 
or householder in the order named to notify the 
county quarantine office of the name, address, 
including the name of the school district, of any 
person in their family or household about whom 
no physician has been consulted but whom they 
have reason to suspect of being afflicted with 
whooping-cough, measles, diphtheria, scarlet fe- 
ver, smallpox, infantile paralysis, typhoid fever, 
Asiatic cholera, typhus fever, bubonic plague, 
yellow fever, or other disease declared by the 
North Carolina state board of health to be pre- 
ventable, .(191'7,. cx. 263) Ss. 8) 1921" ¢. 2o3.0er o.nGe 
Sgt loe.) ‘ 

Editor’s Note.——By amendment Public Laws, 1921, ch, 223, 
sec. 1, the last words of this section, i. e. “preventable” re- 
placed the words “infectious or contagious.” 

§ 130-175. Quarantine officers to report cases to 
state board of health.—It shall be the duty of 
the county quarantine officer to report all cases 
of whooping-cough, measles, diphtheria, scarlet fe- 
ver, smallpox, infantile paralysis, typhoid fever, 
Asiatic cholera, typhus fever, bubonic plague, yel- 
low fever, or other disease declared by the North 
Carolina state board of health to be preventable, 


§ 130-176 


reported to him by physicians and parents, guard- 
ians, or householders, within twenty-four hours 
of the receipt of such report to the secretary of 
the North Carolina state board of health at Ral- 
eigh, and to make this report on forms supplied 
him by the secretary and in accordance with the 
rules and regulations adopted by the North Caro- 
linge state, board sot health, (1917 vc 263.1s6 9; 
LU2s Cr aes, a es Co ToS.) 


Editor’s Note.—By amendment, Public Laws, 1921, ch. 
223, sec. 3, the following words, ‘“declared .by the North 
Carolina state board of health to be preventable” replaced, 
“declared by the North Carolina state board of health to be 
infectious and contagious.” : 


§ 180-176. Rules of state board of health; rules 
of local authorities—The North Carolina state 
board of health shall adopt what in their judg- 
ment seems to be the necessary rules and regula- 
tions governing the management, supervision, or 
control of the diseases coming within the meaning 
of this article, and shall cause the rules and regu- 
lations adopted to be published in the North 
Carolina state board of health bulletin and to be 
supplied in suitable quantities to all concerned 
with the execution of this article, and the North 
Carolina state board of health shall revise such 
rules and regulations from time to time to adjust 
their requirements to new discoveries and im- 
proved methods for dealing with the sources and 
modes of infection of the diseases specified. The 
rules and regulations so adopted shall be re- 
garded as the minimum requirements, and the 
authorities of any county, town, or city may adopt 
such additional rules and regulations for the con- 
trol of the diseases mentioned in this article, and 
pay such additional fees and salaries as in their 
judgment seem necessary. (1917, c. 263, s. 10; C. 
S. 7154.) ‘ 


§ 130-177. Violation of article or rules misde- 
meanor.—Any person wilfully violating any of the 
provisions of this article and any person violating 
any of the rules and regulations adopted by the 
North Carolina state board of health, as provided 
in the preceding section, shall, in the absence of 
specific provisions in other sections of this article, 
be guilty of a misdemeanor and fined not exceed- 
ing fifty dollars, or imprisoned not more than 
thirty days, at the discretion of the court. In 
case the offender be stricken with the disease for 
which he is quarantinable, he shall be subject to 
the penalty on recovery, unless in the opinion of 
the secretary of the North Carolina state board of 
health the penalty should be omitted. (Rev., s. 
paemee S02 ete 214) Ss) 11) 1917) ce 2680.8, 11 Ca: 
7155.) 


§ 180-178. Bureau of epidemiology; state epi- 
demiologist.— For the purpose of seeing that this 
article and the rules and regulations adopted by 
the North Carolina state board of health, as pro- 
vided in this article, are faithfully executed, a bu- 
reau of epidemiology and the office of state epi- 
demiologist is hereby created. The aforesaid bu- 
reau and the state epidemiologist shall be under 
the control and supervision of the North Caro- 
lina state board of health. (1917, c. 263, s. 12; C. 
S. 7156.) 


§ 130-179. Disposal of bowel discharges in ty- 
phoid and cholera; penalties——Any householder in 
whose family there’ is to his knowledge a person 
- sick of cholera or typhoid fever, who shall permit 
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the bowel discharges of such sick person to be 
emptied without first having disinfected them ac- 
cording to instructions to be obtained from the 
attending physician or county superintendent of 
health, shall be guilty of a misdemeanor, and up- 
on conviction shall be fined not less than two nor 
more than twenty-five dollars, or imprisoned not 
less than ten nor more than thirty days. In cases 
where such undisinfected discharges are emptied 
on the watershed of any stream or pond furnishing 
the source of water supply for any public institu- 
tion, city, or town, the penalty shall be a fine of 
not less than twenty-five dollars nor more than 
fifty dollars, or imprisonment for not more than 
thirty days. And any physician attending a case 
of cholera or typhcid fever who refuses or neg- 
lects to give the proper instructions for such dis- 
infection as soon as the diagnosis is made shall 
be deemed guilty of a misdemeanor, and upon 
conviction shall be fined not less then ten dollars 
nor more than fifty dollars. 

During an epidemic of cholera all common car- 
riers shall so arrange their water-closets as to 
catch in water-tight receptacles the dejections of 
all persons using the same, and shall disinfect the 
said dejections in a manner satisfactory to the 
state board of health before emptying them. 
(Rev., s. 4459: 1893, c. 214, s. 16; 1909, c. 793, 
Se ie (Oy Se Vas ysis) ' 


§ 130-180. Travel of infected persons regulated; 
inspectors; penalty.—The county. or municipal 
boards of health in counties, cities, or towns near 
to or bordering upon either of the neighboring 
states, may appoint, by writing, suitable persons 
to attend at places by which travelers may pass 
from infected places in other states, who may ex- 
amine such travelers as may be suspected of 
bringing any infection dangerous to the public 
health, and, if need be, may restrain them from 
traveling until licensed thereto by the quarantine 
officer or by the proper municipal health authori- 
ties of the-city or town to which they may come. 
A traveler coming from such infected place who, 
without such license, travels within this state, ex- 
cept to return by the most direct route to the 
state whence he came, after he has been cautioned 
to depart by the persons so appointed, shall be 
isolated or ejected, at the discretion of the quar- 
antine officer or of the municipal health authori- 
ties last mentioned. And all common carriers bring- 
ing into this state any such persons as named 
above are hereby required to return them to 
some point without this state, if required by the 
quarantine officer or municipal health author- 
ities above specified; and upon refusal to comply 
with the regulations of such boards of health or 
municipal health authorities upon this subject, 
shall be guilty of a misdemeanor, and upon con- 
viction shall be fined not less than twenty-five nor 
more than fifty dollars, or imprisoned not more 
than thirty days. Nothing in this section shall 
prevent the state board of health in time of epi- 
demics from appointiMg such additional examin- 
ers as they may deem necessary to the preser- 
vation of the public health. (Rev., ss. 3454, 
4506; 1893, c. 214, s: 15591901, ¢:4245,)s. 6; C. S. 
7159.) 

§ 130-181. Quarantine of infected travelers.— 


When a person comes to a city.or town from 
abroad or from some other place in this state 
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which is infected ae has lately been infected 
with either of the diseases specified in this arti- 
cle or other disease declared by the North 
Carolina state board of health to be infectious 
or contagious, the quarantine officer or lawful 
municipal authority specified in this article shall 
make effective provision in the manner deemed 
best for the safety of the inhabitants by remov- 
ing such person to a separate house or other- 
wise, and by providing nurses and other assist- 
ance and necessaries, which shall be at the 
» charge of the person himself or his parents, 
where able, otherwise at the charge of the city, 
town, or county to which he belongs. (Rev., 
s; 450% 1893. cutides ris. VOOM ncn 240 Ass me 
7160.) 


§ 180-182. Transportation of bodies of persons 
dying of infectious diseases—No railroad cor- 
poration or other common carrier or persons 
shall convey or cause to be conveyed through or 
from any city, town, or county in this state the 
remains of any person who has died of small- 
pox, measles, scarlet fever, diphtheria, typhus 
fever, yellow fever, or cholera until such body 
has been disinfected and encased in such man- 
ner as shall be directed by the state board of 
health, so as to preclude any danger of com- 
municating the disease to others by its transpor- 
tation; and no local registrar, clerk, or health 
officer or any other person shall give a permit 
for the removal of such body until he has re- 
ceived from the local board of health or other 
proper health authorities of the city, town, or 
county where the death occurred a certificate 
stating the cause of death and that the said body 
has been prepared in the manner set forth in 
this section; which certificate shall be delivered 
in duplicate to the agent or person who receives 
the body, and one copy shall be pasted on the 
box containing the corpse; said certificate shall 
be furnished in blank by the transportation com- 
pany when no local board of health exists. 
(Rev., s. 4459; 1893, c. 214, s. 16; C. S, 7461.) 


Art. 15. Smallpox. 


§ 130-183. Notification of occurrence required; 
vaccination of school children—On the appear- 
ance of a case of smallpox in any neighborhood, 
town, or city, the quarantine officer shall use all 
due diligence to warn the public of its existence 
and to notify the public of the proper means for 
preventing its spread; the said warning and no- 
tification to be according to the instructions of 
the state health officer. The board of health of 
any town, city, or county shall have authority 
to require children attending the public schools 
to present certificate of immunity from small- 
pox either through recent vaccination or previ- 
ous attack of the disease. If any parent, guard- 
ian, school committee, principal, or teacher 
shall permit a child to violate such a_ require- 
ment of the aforesaid authgrities, he or she shall 
be guilty of a misdemeanor, and fined not less 
than ten dollars nor more than fifty dollars. 
CLOW, C162; 5°23 5191 ar cod eiirsl1t* CASe 71ARe) 


Prior to this section, under a regulation-providing for vac- 
cination of all the inhabitants of a town the school chil- 
dren were subject to vaccination the same as other persons 
in the town. Morgan v. Stewart, 144 N. C. 424, 57 S. BE. 
149. 

Power to Require Vaccination.—Where a school board has 
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entire and exclusive control of the public schools, they may 
require vaccination as a prerequisite to attendance. Hut- 
chins v. School Committee, 137 N. C. 68, 49 S. E. 46. 


§ 180-184. Free vaccination.—On the appearance 
of a case of smallpox in any neighborhood due 
warning of the existence of the disease shall be 
given, and all persons not able to pay shall be 
vaccinated free of charge by the county physician 
or health officer or by the municipal physician or 
health officer, and the county physician or health 
officer shall vaccinate every person admitted in- 
to a public institution, jail, or county home as 
soon as practicable, unless he is satisfied, upon 
examination, that the person is already success- 
fully vaccinated; the money for vaccine to be 
furnished by the county commissioners. (Rev., 
Sg 445121913" cl 481, sete: Cas. T16eH 


Constitutional.—There is no provision of the Constitution 
which forbids the Legislature to enact laws for the preserva- 
tion of the health of the inhabitants of the state, and it 
is indeed an exercise of that governmental police power to 
legislate for the public welfare which is inherent in.the Gen- 
eral Assembly, except when restrained by some express con- 
stitutional provision. State v. Hay, 126 N. C. 999, 1000, 35 S. 
E. 459. a 

Such rules and regulations as provided for by this section, 
when reasonable and relevant to the purpose, are a valid ex- 
ercise of authority. Morgan v. Stewart, 144 N. C. 424, 57 
S. E. 149. 

Reasonableness.—Clark, J., in State v. Hay, 126 N. C. 999, 
1003, 35 S. E. 459, in discussing the vaccination laws says: 
“But even if we were of opinion with the small number of 
medical men who contend that vaccination is dangerous to 
health, and not a preventive of the disease, the Court is not 
a paternal despot, gifted with infallable wisdom, whose func- 
tion is to correct the errors and mistakes of the Legisla- 
ture.”’ 

Douglas J., concurring, in State v. Hay, 126 N. C. 999, 
1004, 35 S. KE. 459, says: “Compulsory vaccination is not an 
unreasonable requirement, as experience has shown that it 
is in times of epidemic necessary for the protection of the 
community and equally so of the individual.” 

Arrest of (Persons Exposed. — A city is not liable to one 
arrested on the ground of having been exposed to smallpox, 
where the officers act without malice. Levin v. Burlington, 
129 VNie CL 1845639) 1S 822: 


§ 180-185. Rules as to vaccination; violations 
punished.—The board of health of any city, 
town, or county may make such regulations and 
provisions for the vaccination of the inhabitants 
of their city, town, or county, and impose such 
penalties as they may deem necessary to protect 
the public health, and the violations of such 
rules shall be a misdemeanor, punishable by fine 
not exceeding fifty dollars or imprisonment not 
exceeding thirty days. (Rev., s. 3455; 1913, c. 
181.5. 19 5C. 7104) 

Cross Reference.—As to constitutionality see note to pre- 
ceding section. : 

Punishment Valid.—The punishment provided for by this 
section when administered for the violation of a reasonable 
regulation, is a valid exercise of authority. Morgan v. Stew- 
art, 144 WNee Co 4245957 SB 149: 

When Vaccination Would Be Dangerous.—The general law 
embraces all, leaving it optional to no one’s private judg- 
ment’ whether to render compliance or not. If there are ex- 
ceptional cases, where owing to the peculiar state of the 
health or system, vaccination would be dangerous, that 
would be matter of defense, the burden of which would be on 
the defendant, and a fact to be found by the jury. State v. 
Hay, 126 N. C. 999, 35 S. E. 459. 

Cited in 1 N. C. Law Rev. in discussion of Legislative 
Power to Penalize Violation of Administrative Rule. 


Art. 16. Diphtheria. 


§ 180-186. Antitoxin furnished to indigents.— 
The state board of health is hereby authorized and 
directed to arrange for a _ sufficient supply of 
diphtheria antitoxin for the treatment therewith, 
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free of charge, of indigent persons sick of diph- 
theria, and for immunizing against infection 
such indigent persons as may be exposed to the 

« disease, and to extend the facilities for making 
the diagnosis of the disease. (1909, c. 389, s. 1; 
C, S: 7168.) 


§ 130-187. Laboratory of hygiene to furnish an- 
titoxin to counties. — The board of health shall 
keep on hand in the state laboratory of hygiene a 
supply of reliable diphtheria antitoxin, and shall 
distribute it, through the said laboratory, to the 
several counties of the state, whenever the 
boards of county commissioners thereof shall 
request it, and shall notify the secretary of the 
state board of health that they will pay for the 
same upon presentation of a bill, and shall des- 
ignate the person or persons with whom it shall 
be deposited. The. antitoxin shall be furnished 
at the lowest figure obtainable for a freliable 
preparation. (1909, c. 389, s. 2; C. S. 7166.) 


§ 130-188. Physician’s requisitions for antitoxin. 
—Whenever a physician is called to a case of 
diphtheria in an indigent person or one in imme- 
diate need and unable to pay for antitoxin, he 
may obtain the same from one of the deposito- 
ries or diphtheria stations by filling out and 
signing in duplicate the blank requisition form 
to be supplied with the antitoxin by the said 
board of health, and presenting the same to the 
county health officer or county physician or any 
member of the county board of health, or to such 
person as the said county board of health may 
appoint, who, after satisfying himself as to the 
indigency of the person or persons for whom 
the antitoxin is intended, shall approve and 
countersign in duplicate the requisition. The per- 
son dispensing the antitoxin shall retain one copy 
of the requisition and shall mail the duplicate 
promptly to director of the laboratory of hygiene. 
He shall also return to the said director all pack- 
ages of antitoxin in his possession as soon as 
they become out of date. (1909, c. 389, s. 3; C. S. 
7167.) ‘ : 


§ 130-189. Article applicable to cities and towns. 
—The provisions of §§ 130-186 to 130-189 shall ap- 


ply to cities and towns upon the same conditions , 


Beit does to. counties. (1909, .c. 389, -s. 4:.C..S. 


7168.) 


§ 130-190. Immunization of children—The par- 
ent or parents or guardian of any child in North 
Carolina shall have administered to such child be- 
tween the ages of six months and twelve months 
an immunizing dose of a prophylactic diphtheria 
agent which meets the standard approved by the 
United States public health service for such bio- 
‘logic products. 

The parent or parents or guardian of any child 
in North Carolina between the ages of twelve 

months and five years who has not been previ- 
ously immunized against diphtheria, shall have 
administered to such child an immunizing dose 
of prophylactic diphtheria agent which meets the 
‘standard approved by the United States public 
health service for such biologic products. 

It shall be incumbent upon the parent or par- 
ents or guardian of such child to present said 
child to. a regularly licensed physician in the 
“state of North Carolina, of his or her or their 
own choice, and request said physician to render 


» 
.—, 
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this profesional: service. If the said parent or 
parents or guardian of such child are unable to 
pay for the services of a private physician of his. 
or her or their own choice, they shall then pre- 
sent such child to the county health officer in 
the county in which such child resides and ask 
that an immunizing dose of prophylactic diph- 
theria agent which meets the standard approved 
by the United States public health service for 
such biologic products, be administered, and such 
county health officer shall administer such treat- 


ment. 


If there is no regularly employed health offi- 
cer in the given county in which the indigent 
parent or parents or guardian referred to in the 
third paragraph of this section resides, the par- 
ent or parents or guardian of the indigent child 
shall present such child to the county physician, who 
shall then administer the prophylactic diphtheria 
agent or secure the services of another regularly 
licensed physician in such county and pay such 
physician for such services to the said -indigent 
child out of such funds of said county as are pro- 
vided for such purposes. 

A certificate giving the name and address of 
the parent, parents or guardian, the name and 
age of the child and the date of the administra- 
tion of the prophylactic agent, shall be submitted 
by the physician rendering this professional serv- 
ice to the local health officer, and in instances 
where there is no health officer, said certificate 
shall be submitted to the county physician. Such 
certificate shall be kept on file as a permanent 
record by the local county registrar for births. 
Furthermore, such certificate of immunization 
shall be presented to school authorities upon ad- 
mission to any public, private or parochial school 
in North Carolina. 

Any wilful violation of this section, or any part 
thereof, shall constitute a misdemeanor and shall 
be punishable at law by a fine of not more than 
fifty dollars ($50.00) or by imprisonment for not 
more than thirty (30) days, in the discretion of 
the court. Provided this section shall not apply to 
children whose parent or parents or guardians are 
bona fide members of a religious organization 
whose teachings are contrary to the practices 
herein required, and no certificates for admission 
to any public, private or parochial school shall be 
required as to them. (1939, c. 126.) 

Editor’s Note.—For comment on this enactment, see 17 
N. C. Law Rev. 360. 


Art. 17. Hydrophobia. 


’§ 130-191. Board of health to provide treatment. 
—The state board of health is hereby authorized 
and empowered to provide for and have con- 
ducted under its direction the preventive treat- 
ment of hydrophobia or rabies, whenever in its 
judgment circumstances, financial and other, will 
justify it. To meet’ the expenses of this treat- 
ment the said board is hereby given authority to 
supplement the revenue derived from the fees for 
the treatment by such sums from the treasury of 
the state laboratory of hygiene as may be neces- 
sary: Provided, that the usefulness and efficiency 
of the said laboratory is not thereby “impaired. 
(1907, ¢. 891, s. 1; C. S.-7170:) 


§ 130-192. Treatment to be without charge.— 
The benefits of said treatment shall be given free 
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of charge to all residents of the state who shall 
present to the secretary of the state board of health 
' or its representative having in charge the man- 
agement of this special work, an affidavit of ina- 
bility to pay, duly sworn’ to and subscribed before 
a justice of the peace, or, if the case be a minor, 
such an affidavit by the parent or guardian. To 
meet as far as may be the expenses of this special 
work the said state board of health is hereby au- 
thorized and directed to demand from those able 
to do so the payment in advance of a reasonable 


fee, not to exceed in any case the usual charge 


made by the reputable Pasteur institutes of this 
Country. (1907, 2c 89d Sores Siri: ) 


Art. 18. Inflammation of Eyes of Newborn. 


§ 130-193. Ophthalmia neonatorum described.— 
Any inflammation, swelling, or unusual rédness 
in either one or both eyes of any infant, either 
apart from or together with any unnatural dis- 


charge from the eye or eyes of such infant, in- 


dependent of the nature of the infection, if any, 
occurring any time within two weeks after the 
birth of such infant, shall be known as “inflam- 
mation of the eyes of the newborn” (ophthalmia 
neonatorum). (101, C0257, see Grmore 1804) 


§ 130-194. Inflammation of eyes of newborn to 
be reported.—It shall be the duty of any physician, 
surgeon, obstetrician, midwife, nurse, maternity 
home, or hospital of any nature, parent, relative, 
and ‘any persons attendant on or assisting in any 
way whatsoever any infant, or the mother of any 
infant at childbirth or any time within two 
weeks after childbirth, knowing the condition, 
hereinabove defined, to exist, immediately to re- 
port such fact, as the state board of health shall 
direct, to the local health officer of the county, 
city, town, village, or whatever other political di- 
vision there may be within which the infant or 
the mother of any such infant may reside. For 
such services the attending physician, surgeon, 
obstetrician, midwife, nurse, maternity home, or 
hospital shall receive from the state treasurer a 
fee of fifty cents. In the event of there being no 
health officer in the city, village, or town in 
which the infant resides, midwives shall immedi- 
ately report the condition to some qualified prac- 
titioner of medicine, and thereupon withdraw 
from the case, except as she may act under a 
physician’s instructions. On receipt of such re- 
ceipt, the health officer, or the physician notified 
by a midwife where no health officer exists, shall 
immediately give to the parents or persons hay- 
ing charge of such infant a warning of the dan- 
gers to the eye or eyes of said infant, and shall 
for indigent cases provide the necessary treat- 
ment at the expense of the said county, city, vil- 
lage, or town. (1917, c. 257,;'s. 2; C. S. 7181.) 


§ 130-195. Eyes of newborn to be treated; pen- 
alty for omission—It shall be unlawful for any 
physician or midwife practicing midwifery in the 
state of North Carolina to neglect or otherwise 
fail to instill or have instilled, immediately upon 
its birth, in the eyes of the newborn babe, two 
drops of'a solution prescribed or furnished by 
the state board of health. (1917, c. 257, s. 3;.C. 
S. 7182.) 

Duty of Physician.—'This 
on the physician 


impose up- 
to obey the 


section does not 
attempting in good faith 
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statute the absolute duty of ascertaining the percentage of 
the solution furnished by a hospital for this purpose, and 
he is not liable for damages resulting from the use of a 
larger per cent of such solution when so furnished by the 
hospital. Covington v. Wyatt, 196 N. C. 367, 145 S. E. 673. 

§ 130-196. Duties of local health officer.—It 
shall be the duty of the local health officer: 

1. To investigate or to have investigated each 
case as filed with him in pursuance with the law, 
and any other such cases as may come to his at- 
tention. . 

2. To report all cases of inflammation of the 
eyes of the newborn and the result of all such 
investigations as the state board of health shall 
direct. 

3. To conform to such other rules and regula- 
tions as the state board of health shall promul- 
gate for his further guidance. (1917, c. 257, s. 4; 
Canad 83.) : 


§ 130-197. Duties of state board of health—It 
shall be the duty of the North Carolina state 
board of health: 

1. To enforce the provisions of this article. 

2. To promulgate such rules and regulations 
as shall, under this article, be necessary for the 
purposes of this article, and such as the state 
boatd of health may deem necessary for the fur- 
ther and proper guidance of local health officers. 

3. To provide for the gratuitous distribution 
of the scientific prophylactic for inflammation of 
the eyes of the newborn, as designated in § 130- 
195, together with proper directions for the use 
and administration thereof, to all physicians and 
midwives as may be engaged in the practice of 
obstetrics or assisting at childbirth. 

4. To publish and promulgate such further ad- 
vice and information concernmg the dangers of 
inflammation of the eyes of the newborn, and 
the necessity for prompt-and effective treatment. 

5. To furnish copies of this law to all physi- 
cians and midwives as may be engaged in the 
practice of obstetrics or assisting at childbirth. 

6. To keep a, proper record ,of any and all 
cases of inflammation of the eyes of the newborn 
as shall be filed in the office of the state board of 
health in pursuance with this law and as may 
ecome to their attention in any way, and to con- 
stitute such records a part of the biennial report 
to the governor and the legislature. (1917, c. 
C5 FSD Ge ROS t) 


§ 130-198. Treatment in hospitals and institu- 
tions.—It shall be the duty of- physicians, mid- 
wives, or other persons in attendance upon a 
case of childbirth in a maternity home, hospital, 
public or charitable institution,’in every infant’s 
eyes, within two hours after birth, to use the 


prophylactic against inflammation of the eyes of © 


the newborn specified in this article, and to 
make record of the prophylactic used. It shall 
also be the duty of such institution to maintain 
such records of cases of inflammation of the eyes 


; 


of.the newborn as the state board of health shall . 


direct. 6 (19170. 2545-6" 63°C S Taga 


§ 180-199. Violations of article; penalties. — 
Whoever being a physician, surgeon, midwife, ob- 
stetrician, nurse, manager, or person in charge 
of a maternity home or hospital, parent, relative, 
or person attendant upon or assisting at the 
birth of any infant, violates any of the provisions 
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‘of this article shall be deemed guilty of a misde- 
meanor, aud upon conviction thereof be fined in 
a sum not less than ten dollars nor more than 
fifty dollars, and, if possessed of the required 
amount of property, subject to suit by the par- 
ent or guardian of the children for damages result- 
ing to the child; and if such a suit shall be 
brought the establishment of the fact that the 
physician or midwife did not place the drops in 
the child’s eyes within two hours of its birth 


shall be accepted as prima facie evidence of the 


physician’s or midwife’s responsibility for the in- 
jury of the disease to the eye or eyes of the 
child. It shall be the duty of the prosecuting at- 
torney to prosecute all violations of this article. 
(1917, c. 257, s. 7; C. S. 7186.) 


§ 130-200. Registration of midwives.—All mid- 
wives who now practice midwifery in North 
Carolina, other than regularly registered physi- 
cians, shall register, without fee, their names and 
addresses with the secretary of the North Caro- 
lina state board of health on or before the first 
day of July, one thousand nine hundred and sev- 
enteen, in order that the prophylactic solution 
and necessary instructions may be furnished 
them. After the aforesaid date no person, phy- 
sician, or midwife shall practice midwifery in 
North Carolina until at least ten days have 
elapsed following the regisfration of the name 
and address of the person who intends to engage 
in the practice of midwifery, and in this period 
of ten days elapsing between the registration and 
beginning of the practice of midwifery by the 
registered person the state board of health shall 
furnish the necessary directions and solution to 
the physician or midwife for compliance with 
Bais -atticiese(d 917 -sene57,1S:.8; C.S.°7187,) 


§ 130-201. Failure to register; penalty.—Any 
physician or midwife failing to register their 
names and addresses with the North Carolina 


state board of health as required in the preceding 
section shall be guilty of a misdemeanor and 
subject to a fine of from ten dollars to fifty dol- 
wars (19172 c.- 257, 5: 9: C. S. 7188.) 


§ 130-202. Expenses of prosecution.—Any and 
all necessary and legitimate expenses that may 
be incurred in prosecuting a case under this ar- 
ticle shall, on proper showing, be met by the 
Beate poard or health?” (1917, c/'257) se 10;+Cres: 
7189.) 


§ 130-203. Copies of article to be distributed.— 
Every health officer shall furnish a copy of this 
article to each person who-is known to him to 
act as midwife or nurse in the county, city, or 
town for which such health officer is appointed, 
and the secretary of state shall cause a sufficient 
number of copies of this article to be printed and 
supply the same to the health officer of the 
county, city, or town, and the state board of 
meaith, On application, °(1917,.¢c.-257,.s. 11; -C._S. 
7190.) 


Art. 19. Venereal Diseases. 
Part 1. Control and Treatment. 
§ 130-204. Venereal infection.—Syphilis, gonor- 


rhea, and chancroid, hereinafter designated as ve: 


nereal diseases, are hereby declared to be con- 
tagious, infectious, communicable, and dangerous 
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to the public health. It shall be unlawful for 
any one infected with these diseases or any of 
them to expose another person to _ infection. 
(1919, c. 206, s. 1; C. S. 7191.) 


§ 130-205. Physicians and superintendents of in- 
stitutions to report cases—Any physician or 
other person who makes a diagnosis in or treats 
a case of venereal disease, and any superintend- 
ent or manager of a hospital, dispensary, or 
charitable institution in which there is a case of 
venereal disease, shall make a report of such 
case to the health authorities according to such 
form and manner as the North Carolina state 
board of health shall direct. (1919, c. 206, s. 2; C. 
S. 7192.) 


§ 130-206. Sources of infection investigated; 
suspected persons examined.—State, county, and 
municipal health officers, or their authorized 
deputies, within their respective jurisdictions are 
hereby directed and empowered, when in their 
judgment it is necessary to protect the public 
health, to make examinations of persons reason- 
ably suspected of being infected with venereal 
disease, and to detain such persons until the re- 
sults of such examinations are known; to require 
persons infected with venereal disease to report 
for treatment to a reputable physician and con- 
tinue treatment until cured or to submit to treat- 
ment provided at public expense until cured; and 
also, when in their judgment it is necessary to 
protect the public health, to isolate or quaran- 
tine persons infected with venereal disease. It 
shall be the duty of all local and state health of- 
ficers to investigate sources of infection of ven- 
ereal disease, to codperate with the proper off- 
cials whose duty it is to enforce laws directed 
against prostitution, and otherwise to use every 
proper means for the repression of prostitution. 
Provided, that no examination of any person 
for venereal diseases under this section shall be 
made by any one except a licensed physician. 
(1919, c. 206, s. 3; 1925, c. 217, s. 1; C. S. 7193.) 


Editor’s Note——By amendment, Public Laws 1925, ch. 217, 
sec. 1, the provision for examination by only licensed physi- 
cians was added. 


§ 130-207. Prisoners examined and_ treated; 
isolation of patients—AIIl persons who shall be 
confined or imprisoned in any state, county, or 
city prison in the state shall be examined for and, 
if infected, treated for venereal diseases by the 
health authorities or their deputies. The prison 
authorities of any state, county, or city prison 
are directed to make available to the health au- 
thorities such portion of any state, county, or 
city prison as may be necessary for a clinic or 
hospital wherein all persons who may be con- 
fined or imprisoned in any such prison and who 
are infected with venereal disease, and all such 
persons who are suffering with venereal disease 
at the time of the expiration of their terms of 
imprisonment, and, in case no other suitable 
place for isolation or quarantine is available, 
such other persons as may be so isolated or quar- 
antined under the provisions of the first preced- 
ing section, shall be isolated and treated at pub- 
lic expense until cured; or, in lieu of such isola- 
tion, any of such persons may, in the direction 
of the North Carolina state board of health, be 
required to report for treatment to a licensed - 
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physician or submit to treatment provided at 
public expense as provided in § 130-206. Noth- 
ing herein contained shall be construed to in- 
terfere with the service of any sentence im- 
posed by a court as a punishment for the com- 
mission of crime. Provided, that no examina- 
. tion of any person for venereal disease under 
this section shall be made by any one except a 
licensed physician. (1919, c. 206, s. 4;°1925, c. 
Py gee # ee OIE Sy i Re 

Editor’s Note.—By amendment, Public Laws 1925, ch. 217, 
sec. 2, the provision for examination by only licensed physi- 
cians was added. 

§ 130-208. Treatment of prisoners infected with 
communicable venereal disease required before re- 
lease.— Whenever any person shall be confined or 
imprisoned in any state, county, or city prison in 
this state and, upon examination provided in § 
130-207, such person has been found to be infected 
by a communicable venereal disease by the county 
health officer or other licensed physician author- 
ized by law to make the said examination, the 
said person shall not be set at liberty until treated 
for the said disease in accordance with the pro- 
visions of the said section, unless such person 
shall give a bond with surety satisfactory to the 
clerk of the superior court of the county where he 
is imprisoned, conditioned upon his making his 
personal appearance at a stated time and place 
before the county health officer, and to submit to 
such examinations as may be proper in the case, 
and to satisfy said officer that he is undergoing, 
or has undergone, satisfactory treatment for his 
said disease. 

Upon the giving of the said bond, such person 
shall, from time to time, as required by the county 
health officer, personally appear before him for 
examination, and when, in the judgment of the 
said health officer, the disease is no longer com- 
municable, he shall be permitted to go without 
further appearance, and his bond shall be dis- 
charged. 

The order discharging the said person from 
further attendance and examination shall be made 
by the clerk of superior court, upon certificate 
of the aforesaid health officer or other physician 
authorized to make the examination. (1937, c. 
230.) 


§ 130-209. Board of health may make rules and 
regulations to enforce this article—The North 
Carolina state board of health is hereby em- 
powered and directed to make such rules and 
regulations as shall in its judgment be necessary 
for the carrying out of the provisions of this 
article, including rules and regulations providing 
for theecontrol and treatment of persons isolated 
or quarantined under the provisions of § 130-206, 
and such other rules and regulations, not in con- 
flict with provisions of this article, concerning the 
control of venereal diseases, and concerning the 
care, treatment, and quarantine of persons infected 
therewith, as it may from time to time deem ad- 
visable. All such rules and regulations so made 
shall be of force and binding upon all county and 
municipal health officers and other persons af- 
fected by this article, and shall have the force and 
effect of law. (1919, c. 206, s. 5; C. S. 7195.) 


§ 180-210. Expenses authorized. — The North 
- Carolina state board of health, through its offi- 
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cers, are hereby empowered and authorized to - 
incur such expenses in the examination, deten- 
tion, quarantine, and treatment of persons sus- 
pected of having, or having, venereal diseases as. 
in their judgment is necessary. (1919, c. 206,- 
sh6s Cr DA 7196.) 


§ 130-211. Statements of expenses to county 
commissioners; payment of expenses.—The North 
Carolina state board of health shall submit to the 
county commissioners of the county in which 
persons suspected of having, or having, venereal 
diseases are suspected of having spread the dis- 
ease, an itemized statement of expenses incurred 
in the examination, detention, quarantine, or 
treatment of such persons, and the county com- 
missioners shall, within thirty days after the re- 
ceipt of such statement of expenses, pay to the 
treasurer of the North Carolina state board of 
health a sum equal to that expended. (1919, c.- 
DOG) Sieh C wore LOT) 


§ 130-212. Violation of this article or authority 
pursuant thereto a misdemeanor.—Any person 
who shall violate any of the provisions of part 
one of this article or any lawful rule or regula- 
tion made by .the North Carolina state board of 
health pursuant to the authority herein granted, 
or who shall fail or refuse to obey any lawful or- 
der issued by any .state, county, or municipal 
health officer, pursuant to the authority granted 
in this article, shall be deemed guilty of a misde- 
meanor, and shall be fined or imprisoned, in the 
discretion of the court. (1919, c. 206, s. 8; 1943, c. 
734; C. S. 7198.) 

Editor’s Note—Prior to the 1943 amendment the latter 
part of this section read ‘‘and shall be punished by a fine 
of not less than twenty-five dollars ($25.00), nor more than 


fifty dollars ($50.00), or by imprisonment for not more than 
thirty days.” 


Part 2. Prescriptions and Reports. 


§ 180-213. Treatment except by physician un- 
lawful.—It shall be unlawful for any person ex- 
cept a regularly licensed physician to prescribe or 
give away any medicine for the treatment of any 
person afflicted with venereal disease. (1919, c. 
Ott cit CAse ri oo.) 


§ 180-214. Patented and proprietary remedies; 
druggists to report sales of—Any druggist or 
other - person who sells at retail any patented, 
proprietary, or trade-mark remedy or alleged 
remedy advertised or recommended or sold for 
or used in the treatment of venereal diseases 
(gonorrhea, syphilis, or chancroid) or lost man- 
hood, impotency, or sterility, or medicinal prepa- 
rations containing the oils of cubebs, copaiba, 
sandalwood, or the oils themselves, iodides of 
mercury, or preparations compounded for ureth- 
ral injections, shall report weekly on forms and 
in accordance with instructions supplied by the 
North Carolina state board of health the sale of 
such remedies or alleged remedies to the bureau 
of venereal diseases of the North Carolina state 
board of health. (1919, c. 214, s. 2; C. S. 7200.) 





















§ 180-215. Obtaining prescription or remedy 
under false name a misdemeanor.—Any person 
who, in obtaining a prescription from a physician. 
under § 130-213, or in obtaining drugs or rem- 
edies mentioned in § 130-214, gives a false or as- 


§ 180-216 


sumed name or address, shall be guilty of a mis- 
demeanor and subject to the penalties imposed 
in § 130-220. (1919, c. 214, s. 3; C. S. 7201.) 


§ 130-216. Quarantine officer may appoint phy- 
sicians as agents to issue prescriptions.—For the 
convenience of ‘the public, a quarantine officer, 
either municipal or county, shall appoint, on the 
official request of the North Carolina state board 
of health, from the regularly registered physi- 
cians of the county one or more agents to issue 
prescriptions for drugs or remedies, necessary 
for treatment of such diseases. (1919, c. 214, 
s. 4; C. S. 7202.) 


§ 180-217. Fees of quarantine officer and agents. 
--A quarantine officer or agent of a quarantine 
officer who issues a prescription for any such 
drug, remedy, or alleged remedy, and who in- 
structs a person infected with venereal disease as 
required by the state laws and reports by num- 
ber but without identification as now ‘prescribed 
for reports by physicians for such: diseases to the 
North Carolina state board of health, shall be en- 
titled to a fee of fifty cents, twenty-five cents of 
which shalJ be paid by the bureau of venereal 
diseases of the North Carolina state board of 
health, and twenty-five cents of which shall be 
paid by the county commissioners of the county 
in which the quarantine officer has jurisdiction, 
on a certification of the bureau of venereal dis- 
eases of the North Carolina state. board of health 
of the number of prescriptions issued by the quar- 
antine officer or the quarantine officer’s agent: 
Provided, that the municipal authorities shall pay 
the above amount for prescriptions issued by a 
municipal quarantine officer or his agent. No 
quarantine officer shall be entitled to any pay 
from either county or city for issuing prescrip- 
tions to persons who pay the quarantine officer 
in part or in full for the issuance of prescriptions. 
Several prescriptions issued on a single visit of 
the infected person to the quarantine officer shall 
entitle the said officer to not more than the fee 
for a single prescription. (1919, c. 214, s. 5; C. S. 
7203.) 

§ 130-218. Druggists to keep record of prescrip- 
tions; subject to inspection—Any and all pre- 
scriptions for venereal diseases (gonorrhea, syph- 
ilis, or chancroid), or impotency, sterility, or 
lost manhood, or prescriptions containing the 
drugs, remedies, or alleged remedies mentioned 
in § 130-214, shall be kept by a druggist on a 
separate file, and shall be subject at any reason- 
able hour to inspection by an officer of the North 
Carolina state board of health. (1919, c. 214, 
s. 6; C. S. 7204.) 


§ 130-219. Purchaser of remedies may be exam- 
ined.—The state health officer or his deputy or 
agent may require any purchaser of remedies or 
alleged remedies designated in § 130-214, and 
who may be reasonably supposed to be infected 
with a venereal disease, to appear before a regu- 
larly licensed physician, quarantine officer or 
agent, for an examination for such _ disease. 
(1919, .c. 214, s. 7; C. S. 7205.) 


§ 130-220. Violation of this article a misde- 
meanor.—Any person violating any of the pro- 
visions of part two of this article shall be guilty 
of a misdemeanor and shall be fined not less 
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than ten dollars nor more than fifty dollars, or 
imprisoned for not exceeding thirty days. (1919, 
Enelan SoS 2c 7206.) 


Part 3. Prospective Mothers. 


§ 180-221. Wassermann test required of pro- 
spective mothers.—Every woman who becomes 
pregnant shall have a blood sample taken and 
submitted to a laboratory approved by the North 
Carolina state board of health ‘for performing the 
Wassermann test or other approved tests for 
Syphilisee  (19390rcmalawsa ts) 


Editor’s Note.—For comment on this enactment, see 17 
N. C. Law Rev. 359. 


§ 130-222. Services of duly licensed physician 
upon request; reference of cases thereto.—Any 
duly licensed physician shall, upon the request of 
said woman, secure or cause to be secured a sam- 
ple of blood and submit said sample to a labora- 
tory approved by the state board of health for 
performing the Wassermann test or other ap- 
proved tests for syphilis. 

Such persons as are permitted by law to attend 
a woman during the period of her gestation and 
at childbirth but not permitted by law to take 
such blood. samples shall, upon the request of 
said patient, refer such patient to a duly licensed 
physician who, in turn, shall take or cause to be 
taken such blood sample and submit same to a 
laboratory approved by the state board of health 
for performing the Wassermann test or other ap- 
proved test for syphilis. (1939, c. 313, s. 2.) 


§ 1380-223. Services of health officer or county 
physician available—Any woman who is pregnant 
and who is unable to pay a duly licensed physi- 
cian to take a blood sample for testing, as is re- 
quired in part three of this article, may have such 
blood sample secured by the local county health 
officer or county physician and submitted to a 
laboratory approved by the state board of health 
for performing the Wassermann test or other ap- 
proved tests for syphilis. (1939, c. 313, s. 3.) 


§ 130-224. Birth certificates to contain informa- 
tion as to tests.—In reporting every birth and 
stillbirth, physicians and others permitted to at- 
tend pregnancy cases and required to report births 
and stillbirths shall state on the birth certificate 
or stillbirth certificate, as the case may be, whether 
a blood test for syphilis has been made during 
such pregnancy upon a specimen of blood taken 
from the woman who bore the child for which a 
birth or stillbirth certificate is filed. If such test 
has been made during pregnancy, those required 
to report births and stillbirths shall state the date 
on which the test was made. In addition to the 
usual information asked for on each certificate of 
birth, the supplementary confidential medical tab 
shall be filled out on each birth certificate. Every 
certificate of birth shall state whether a sereo- 
logical test for syphilis was made during preg- 
nancy or at delivery. (1939, c. 313, s. 4.) 


§ 130-225. Penalty for violation—Any knowing 
and wilful violation of part three of this article, 
or any part thereof, by any physician, attending 
mid-wife, county health officer or county physician 
charged herein with the responsibility of its en- 
forcement, shall be declared a misdemeanor and 
shall be punishable by a fine of twenty-five dol- 
lars ($25.00) or imprisonment for thirty days, or 
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both, in the discretion of the court. (1939, c. 313, 


s. 6.) 


Art. 19A. Prevention of Spread of 
Tuberculcsis. 


§ 1380-225.1. Certain acts of tubercular persons 
made misdemeanor.—Any person having tuber- 
culosis in the communicable form who, after being 
instructed by an agent of the county board of 
health as to precautions necessary to be taken to 
protect the members of such person’s household or 
the community from becoming infected by tuber- 
culosis communicated by such person, shall wil- 
fully refuse to follow such instructions shall be 
guilty of a misdemeanor, and, upon conviction 
thereof, shall be imprisoned in the prison depart- 
ment of the North Carolina sanatorium for a 
period of sixty days for the first offense and for 
a period of six months for any subsequent 
offense. (1948, c. 357.) 


Art. 20. Tubercular Prisoners. 
Part 1. Segregation of Tubercular Prisoners. 


§ 180-226. Tuberculous county prisoners to be 
segregated.—The board of county commission- 
ers of the respective counties of North Carolina 
shall provide in the jail-house or in any camp or 
place where prisoners are committed for keeping 
or sentenced to a term of imprisonment in any 
county in the state of North Carolina, separate 
cells or rooms or a place in which shall be con- 
fined any prisoner or prisoners who may be com- 
mitted for keeping or sentenced to said prison or 
place of confinement for a term of imprisonment, 
who-has been examined by the county physician 
or county health officer and pronounced to be 
affected with tuberculosis. (1907, c. 567, s. 1; C. 
S. 7207.) 


§ 180-227. Sheriff to have prisoners suspected 
to be tuberculous examined and separated.—When 
a prisoner is placed in the custody of a_ sheriff 
for the purpose of being committed to jail or to 
any place where prisoners are kept, and the sher- 
iff has reason to believe or suspect that the pris- 
oner is suffering with tuberculosis, it shall be the 
duty of the sheriff to have such prisoner exam- 
ined by the county physician or county health 
officer, and if upon examination the prisoner is 
pronounced tubercular, then he shall be separated 
from other prisoners and confined in a separate 
cell or other place of confinement. (1907, c. 567, 
Sie CH5.27208:) 


§ 130-228. Tuberculous state prisoners to be seg- 
regated.—It shall be the duty of the board of di- 
rectors of the state’s prison to provide separate 
cells or apartments for the confinement of pris- 
oners sentenced to that institution for a term of 
imprisonment, who have been examined and pro- 
nounced by the physician in charge to be af- 
fected with tuberculosis. (1907, c. 567, s. 3; C. S. 
7209.) 


§ 130-229. Separate cells for tuberculous prison- 
ers; fumigation.—Cells or places of confinement 
provided for prisoners affected with tuberculosis 
must be kept exclusively for such prisoners, and 
when they have been occupied by tuberculous 
prisoners they shall not be used for other pris- 
oners until the county physician or county health 
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officer, or the physician in charge and the health 
authorities of the state’s prison, have been noti- 
fied, and until such cells or places of confinement 
have been thoroughly fumigated and disinfected 
under the supervision of such officials, in the 
manner required. by the state board of health. 
(190770, 567, .0;.4. Cromer.) 


§ 130-230. Prison authorities to have prisoneis 
suspected to be tuberculous examined.—When a 
prisoner is committed to any prison or place of 
confinement designated in this article, and the 
sheriff of the county, the warden of the state’s 
prison or other authorities of the prison know or 
suspect the prisoner to be suffering with tuber- 
culosis, it shall be the duty of such authorities to 
cause the prisoners to be examined by the county 
physician, the county health officer, or the physi- 
cian in charge within five days after the pris- 
oner has been committed or .sentenced to the 
Drison. = (1907 wer obts Sab ne. oe Terie) 


Part 2. Prevention of Tuberculosis Among 


Prisoners. 


§ 130-231. Tuberculous prisoners not to be 
worked.—No prisoner suffering with tuberculosis 
shall be worked on any public or private works. 
(L997, CHQ62,/ S01 21949,-¢. 5495 Ce Ss 7213.) 

Editor’s Note.—The 1943 amendment yewrote this section. 


§§ 130-232 to 130-233: 
Laws 1943, c. 543. 


§ 180-234. Health authorities to examine all 
prisoners.—It shall be the duty of every county 
physician or city physician, or county health’ of- 
ficer, or city health officer, or other physician 
having in charge the medical care of prisoners 
in any city or county in this state, or on any 
public or private works where prisoners or 
convicts are employed, to make a _ thorough 
physical examination of every prisoner com- 
mitted to the county or city jail or to the 
county or city chain-gang or road force, or 
any public or private works within forty-eight 
hours after the admission of such prisoner; and 
when he finds a prisoner suffering with tuber- 
culosis, he shall make a written report of same 


Repealed by Session 


‘to the state board of health, stating in detail the 


conditions found and the stage of the disease, 
within twenty-four hours after making such di- 
agnosis, and he shall also report same to the 
superintendent of the chain-gang or the jailer 
or the superintendent of the public or private 
works, and to the sheriff of the county, in writ- 
ing, within twenty-four hours after having made 
such diagnosis of tuberculosis. (1917, c¢. 262, 
s. 4; C. $..7216.) 


§ 130-235. Officials in charge of prisoners to re- . 


port on health.—Every superintendent of con- 
victs, or superintendent of public or private 
works where convicts are employed, and the su- 
perintendent of the central prison and _ state 
farm, and every jailer, shall make such reports 
as to theeexistence of cases of tuberculosis or 
suspected cases of tuberculosis, or other disease 
or diseases, and loss of time on account of sick- 
ness, and the disease or diseases causing such 
loss of time and such other things that may 
have a bearing on the health of the prisoners 
and the sanitation of the camp, prison, or jail, 
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to the state board of health at such _ stated 
periods and on such stated forms as may be re- 
quested by the state board of health. And every 
health officer or other physician having charge 
of prisoners in county convict camps, on county 
or city roads or streets or public or private 
works, or in jails or prisons, state, city, or 
county, shall likewise make such reports to the 
state board of health as to the physical condi- 
tion and transfer of prisoners and as to the san- 
itary condition of camps, jails, or prisons, as 
may be requested by the state board of health. 
OltaCaebe. S25 :1C 1p. 7217.) 


§ 130-236. Reports to include transference and 
particulars as to tuberculous. — The  superin- 
tendent of the central prison or state farm, con- 
vict camp, or of any public or private works 
where convicts are used, and the jailers of the 
county jails and the sheriff of the county, and 
the medical officer connected with any of the 
above mentioned places where convicts are kept 
or worked, shall make such reports to the state 
board of health as to transference of prisoners 
suffering with tuberculosis, giving name of pris- 
oner, length of time said prisoner had been un- 
der his jurisdiction, the stage of the disease, 
point or place to which he was _ transferred, 
name and address and official title of the person 
to whom he was transferred, and such other in- 
formation as may be requested by the state 
boardactehealthee (1917, cueGe. su6:) C. on 121s5) 


§ 130-237. Food and work of tuberculous pris- 
oners.—In order more effectively to promote 
the recovery of tuberculous prisoners, it shall be 
the duty of the superintendent of the central 
prison and state farm and such other officers as 
may have jurisdiction under him to provide 
such additional food for prisoners suffering with 
tuberculosis as may be prescribed or requested 
by the physician in charge. And such prisoners 
suffering with tuberculosis shall only do such 
work as may be prescribed by the prison phy- 
mictanwa( 1917s.c. 262,08. VeeC.. §.°%219.) 


§ 130-238. Violation of article misdemeanor.— 
Any person violating any of the provisions of 
this article shall be guilty of a misdemeanor, 
and upon conviction shall be punished in the 
discretion of the court. (1907, c. 567, s. 7; 1917, 
Brave, s. 8-7 CiS7220!) 


Art. 21. Health of Domestic Servants. 


§ 130-239. Domestic servants required to fur- 
nish health certificate—Hereafter all domestic 
servants who shall present themselves for em- 
ployment shall furnish their employer with a cer- 
tificate from a practicing physician or the public 
health officer of the county in which they reside, 
certifying that they have been examined within 
two weeks prior to the time of said presentation 
of said certificate, that they are free from all con- 
tagious, infectious or communicable diseases and 
showing the non-existence of any venereal disease 
which might be transmitted. Such certificate shall 
be accompanied by the original report from a 
laboratory approved by the state board of health 
for making such tests, showing that the Wasser- 
man or any other approved tests of this nature 
are negative. Such tests shall have been made 
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within two weeks of the time of the presentation 
of such certificates; and such certificate shall also 
affirmatively state the non-existence of tubercu- 
losis in the infectious state. (1937, c. 337, s. 1.) 


§ 180-240. Annual examinations.—All domestic 
servants employed shall be examined at least once 
each year and as often as the employer may re- 
quire, and upon examination shall furnish to the 
employer all of the evidence of the condition of 
their health, as is set out in § 130-239. (1937, c. 
337,,'S)2)) i 


§ 130-241. Punishment for failure of servants 
to comply; publication of law by county health 
officer—Any domestic servant who shall fail or 
refuse to comply with the terms of §§ 130-239 and 
130-240, upon conviction shall be fined not more 
than $50.00 or imprisoned not more than thirty 
days. (1941, c. 223.) 


Art. 22. Surgical Operations on Inmates of 
State Institutions. 


§ 180-242. Operations for improvement of men- 
tal, moral, or physical condition—The medical 
staff of any penal or charitable hospital or institu- 
tion of the state of North Carolina is hereby per- 
mitted and instructed to have any surgical op- 
eration performed by competent and skillful sur- 
geons upon any inmate of any such penal or 
charitable hospital or institution when, in the 
judgment of the board hereinafter created in the 
next succeeding section, such operation would 
be for the improvement of the mental, moral, or 
physical condition of such inmate of any such 
institution: Provided, such operation shall not 
be performed until same shall have been affirmed 
by the governor and the secretary of the state 
poandeotnealtiiwn( 1919 sce2Sierce ls Grosye2is) 


§ 180-248. Board of consultation for carrying 
out provisions of this article——At least one repre- 
sentative of the medical staff of the several 
charitable and penal*institutions of the state, and 
one from the state board of health, such repre- 
sentatives to be designated by the governing 
bodies of the several institutions, shall consti- 
tute a board of consultation for the carrying out 
of the provisions of this article. Such board 
shall cause a permanent record to be kept by 
one of its members, designated as secretary, of 
all its actions and judgments, taken at a meet- 
ing held only after due notice has been issued 
to all its members. (1919, c. 281, s. 2; C. S. 7222.) 


Art. 23. Maritime Quarantine. 


§ 1380-244. Fees charged on vessels.—E very ves- 
sel subject to visit and inspection shall pay a 
fee of five. dollars, if of less than two hundred 
and fifty tons burden; if of more than two hun- 
dred and fifty and less than five hundred tons 
burden, eight dollars; if of more than five hun- 
dred and less than one thousand tons burden, 
ten dollars; if over one thousand tons, fifteen 
dollars, which shall be collected and accounted 
for by the quarantine officer, as provided for in 
this article, and every person taken to the hos- 
pital shall pay a fee not exceeding three dollars 
per day, until discharged by the quarantine offi- 
cer, for the payment of which the vessel shall 
be responsible, and only such vessel shall be 


§ 180-245 


subject to visit and inspection as may be from 
ports designated, from time to time, by the med- 
ical officer, except that all vessels having sick- 
ness on board shall be brought to the visiting 
station for examination. (Rev., s. 4522; Code, 
S., 2916; 1868, °c. 83, 5.95; 1691, co 538 e Capa zesh) 


§ 180-245. Pilots to bring vessels to station; 
penalty.—It shall be the duty of all pilots to bring 
vessels to the visiting station, as they may be 
required from time to time by the quarantine 
officer, and they shall not take any vessel sub- 
ject to quarantine or visitation, past the station, 
until released by the quarantine officer; and any 
pilot who shall wilfully violate any quarantine 
regulation shall forfeit his branch or commis- 
sion, and thence be incapable to act as a pilot 
in any port in the state. (Rev., s. 4512; Code, 
8. 29173" 1868; 6. 38,.8. 065, Cys) tease) 


§ 130-246. Master refusing to obey regulations; 
penalty—Any master of a vessel who shall re- 
fuse to obey the quarantine regulations shall 
forfeit and pay a fine of two hundred dollars 
for each day he shall refuse to obey the same, 
for which forfeiture the property of the captain, 
together with the vessel and cargo, shall be held 
responsible. (Rev., s. 4523; Code, s. 2918; 1868, 
C533) Se eC he 235.) 


§ 130-247. Violating quarantine regulations; pen- 
alty—Any person who shall violate the quaran- 
tine regulations, as prescribed from time to 
time by the quarantine officers, shall forfeit and 
pay the sum of two hundred dollars for each of- 
fense; and all penalties and forfeitures imposed 
by this chapter may be recovered before any 
court having jurisdiction, one-half to the in- 
former, the other half to the payment of the ex- 
penses of the quarantine establishment. Any 
person who shall violate any of the rules and 
regulations made by the quarantine board for 
the control, government, and maintenance of the 
quarantine station on Cape Fear river, as pro- 
vided for in this part of this article, shall be 
guilty of a misdemeanor. (Rev., ss. 3450, 4524; 
Code, s.' 2919; -1868;' c).33;\s: 8} CaS, 7224: 


§ 130-248. Quarantine officer may issue war- 
rants.—The quarantine medical officer may issue 
a warrant to any sheriff or other officer, com- 
manding him to arrest the body of any person 
violating the quarantine, and have him without 
delay before some competent jurisdiction for 
trial. (Rev., s. 4525; Code, s. 2920; 1868, c. 33, 
s. 9; C, S. 7235.) 


§ 180-249. Site may be sold and new site pur- 
chased.—If the quarantine board, on investiga- 
tion, shall consider a site further removed from 
inhabited places as essential to the public safety, 
and shall so recommend, it shall be the duty of 
the governor to sell the present hospital site at 
Price’s Creek in such manner as he may deem 
best, and make title to the purchaser thereof, and 
the moneys received for said site to turn over to 
the quarantine board, to be used by them for 
quarantine purposes at some other point as con- 
venient as possible to the quarantine anchorage 
off Deepwater Point. (Rev., s. 4534; 1889, c. 521, 
s. ek Fees.) 


5; 
§ 130-250. Control of maritime quarantine; rules. 
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—Except as otherwise provided in this chapter, 
the commissioners of navigation in the respective 
ports and inlets of the state, or where there are 
no commissioners of navigation, the governing 
authorities of any seaport town, may appoint such 
place or places as they may think proper for ves- 
sels to perform quarantine; and when a vessel 
shall arrive at any port or inlet of this state, hav- 
ing an infectious distemper on board, or shall 
come from any place or port which at the time of 
her sailing, or shortly before, was infected with 
any malignant disorder, the master and pilot of 
such vessel shall anchor her at the place so ap- 
pointed, and give immediate information thereof 
to the ‘county physician or health officer of 
the county in which such-port is situated or to the 
municipal physician or health officer of such 
town, who shall thereupon cause such vessel and 
her crew to be examined by the county or muni- 
cipal health authorities, who shall have power to 


order and command the master of the vessel, 


crew, and passengers to perform such quarantine 
as shall be deemed most proper and reasonable to 
check or prevent any infectious distemper from 
spreading in this state, and to require every per- 
son on board such vessel strictly to perform quar- 
antine, and to obey the orders given by 
the health authorities aforesaid respecting thé 
victualing, purifying, and. cleansing of such ves- 
sel and all articles on board, and to regulate 
and control the intercourse of such persons 
with the inhabitants of the state, the re- 
ceiving any person on board or the putting 
them on shore; and if any pilot or master neglect 
to give such information as above required, the 
pilot for such neglect shall forfeit and pay one 
hundred dollars, and the master for a like neglect 
shall forfeit and pay two hundred dollars. In case 
the master of any vessel ordered to perform quar- 
antine should refuse to comply with or fail to ful- 
fill the orders for performing quarantine with his 
vessel, he shall forfeit and pay two hundred dollars 
for each day he shall fail to perform the quaran- 
tine. The property of the captain, together with 
the vessel ani cargo, whether owned by the cap- 
tain or not, shall be liable for the penalty herein 
imposed. If there be at the port where the vessel 
enters a port physician, as provided for in this 
article, he shall perform the duties and have all 
the power by this section conferred upon the 
health authorities aforesaid. The state authorities 
shall codperate in all matters of quarantine with 
the federal authorities. (Rev., s. 4510; Code, s. 
2893; R. C. 0°94, s: 1541783, .c, 194; s.-1330i70a. 
c. 379, s. 1; 1802,.c. 624;°C.-$, 7237.) 


§ 130-251. Commissioners of navigation author- 
ized to appoint harbor master and health officer. 
—The commissioners of navigation of the several 
seaport towns in the state shall have power to ap- 
point a harbor and health officer, to prescribe their 
duties and authority, to make rules and regulations 
for their government, allow them a reasonable 
compensation for their services, and determine 
how such compensation is to be paid. And they 
shall have power to pass such by-laws (not incon- 
sistent with the laws of the land) for the better 
regulation of the quarantine to be performed by 
vessels arriving from ports infected or suspected 
to be infected with any infectious disease, and for. 





§ 180-252 


preventing all intercourse between such vessels 
and persons on shore, as to them may seem meet 
and proper, and to enforce obedience to such by- 
laws by imposing such penalties as they may think 
proper. (Rev., s. 4537; Code, s. 2905; R. C,, c. 94, 
ec Eek Oras Rave i oy 


§ 180-252. Governing authorities of seaport 
towns; powers.—The governing authorities of the 
several seaport towns and towns having a port of 
entry, where there are no commissioners of nav- 
igation, shall have the same power and authority 
and be subject to the same duties as are pre- 
scribed for the commissioners of navigation in 
relation to the quarantine of vessels in the ports 
of their respective towns; and all persons offend- 
ing against the regulations of such governing 
authorities shall be subject to the same fines, pen- 
alties, and forfeitures as though the said regula- 
tions had been made by the commissioners of 
navigation. (Rev., s. 4536; Code, s. 2906; R. 
Cd OE ep as Cais 1 OROM) 


§ 180-253. Port physician; appointment.—The 
commissioners of navigation in the several ports 
of the state, and, where there are no such commis- 
sioners, the governing authorities of the several 
seaport towns, may appoint port physicians, and 
regulate and prescribe the fees to which they 
shall be respectively entitled, according to the 
different quarantine stations, which they shall be 
bound to attend for the purpose of inspecting 
vessels, as required by this article, and giving 
certificates of their situation and condition, in re- 
gard to the health of their respective crews and 
passengers. (Rev., s. 4517; Code, s. 2896; R. 
icy Ot Je05 91817", °946, s. 2: Cs Ss 7240.) 


_§ 180-254. Vessels from infected ports to anchor 
at quarantine; punishment for failura—If any 
vessel shall be brought into the state from a place 
which at the time of her departure was infected 
with the yellow fever, smallpox, or other infec- 
tious disorder, or if any vessel, arriving in the 
state, shall have the smallpox or yellow fever or 
other infectious disorder on board, or shall have 
had such disorder on board during her passage 
to the state, such vessel shall be anchored at the 
place appointed for quarantine, and there remain 
until permitted to remove by the commissioners 
of navigation, or by the municipal authorities of 
the town to which the vessel is bound, or by the 
county physician or health officer. If such vessel 
shall come to any town or harbor without per- 
mission obtained as herein required, the pilot or 
master conducting the vessel or permitting her 
to be so conducted shall be guilty of a misde- 
meanor, and fined not less than one thousand 
dollars and imprisoned not exceeding one year. 
MeV; SS, 3451, 4511; Code, s. 2894: .R. .C., c¢. 
ene 18t7. 6. 946, 8.17 CxS, 7241.) 


- § 180-255. Pilots bringing in vessels without 

certificate; penalty——If any pilot shall bring any 
vessel beyond the place fixed and limited by the 
commissioners of navigation without a certificate 
of the health officer declaring that there is no dan- 
ger to be apprehended from any infectious disease 
on board said vessel, such pilot shall forfeit his 
branch or commission, and thence be incapable to 
act as a pilot in any port of the state. (Rev., s. 
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4513; Code, s. 2904; R. C., c. 94, s. 12; 1797, c. 486, 
Ss. 25°C S, 7242.) 


§ 130-256. Master must declare health of crew. 
—The commissioners of navigation or the county 
physician or health officer may, whenever they 
think proper, require the master of a vessel, on his 
arrival in the state, to declare on oath the state of 
the health of himself, crew, and passengers, and 
the place whence he came. And if any master shall 
give a false declaration, or any physician shall 
wilfully give a false certificate of the health of the 
persons on board any such vessel, he shall forfeit 
and pay two thousand dollars. (Rev., s. 4514; 
Codé, ss 2901; R: Gs") 94, 5.9; 1793, c. 879, 3. 6; 
C. $. 7243.) 


§ 130-257. Vessel removed to quarantine.—The 
commissioners of navigation or (where there are 
no such commissioners) the governing authorities 
of the town in the harbor of which any vessel has 
arrived in violation of this article, or the county 
physician or county health officer as aforesaid, 
may use such force as shall be necessary to re- 
move said vessel to the place of quarantine; their 
reasonable charge for which service shall be paid 
by the master or owner of the vessel, and may be 
recovered of either of them before any court hav- 
ing jurisdiction. (Rev., s. 4515; Code, s. 2895; R. 
Src re ete Tel iy Co O40 Ss, oy GeO: ase.) 


§ 130-258. Vessel furnished with provisions.— 
The commissioners of navigation or (where there 
are no such commissioners) the governing au- 
thorities of the seaport town are empowered and 
directed to furnish any vessel, ordered to ride 
quarantine, with a sufficient quantity of good 
wholesome provisions, for the expense of which 
the master, vessel, and cargo shall be liable. 
Civ eva e456: Code); s.)29027t R. Coe. 64, 5. 10: 
iW Epp etan wit Re ey eel On Roney: 


§ 130-259. Going on quarantined vessel; penalty. 
—When any vessel shall be directed to perform 
quarantine, and any person knowing of such or- 
der, by the information of the master or other- 
wise, shall go on board of such vessel without 
permission of the commissioners of navigation or 
the county physician or county health officer 
aforesaid, such person shall forfeit and pay one 
hundred dollars. If any person shall be per- 
mitted by the master to come on board with- 
out informing him of the orders as to quar- 
antine and intercourse given as provided in 
§ 130-250 of this article, the master shall forfeit 
and pay two hundred dollars for every person so 
offending, and four hundred dollars for suffering 
any person so on board to depart his vessel with- 
out permission as provided in this article, and the 
commissioners of navigation or the county physi- 
cian or county health officer are empowered to or- 
der every person who shall go on board any such 
vessel to remain there for such length of time as 
they may think proper; and if he disobey such 
order, he shall pay one hundred dollars. (Rev., s. 
4518: Code, s. 2898; R. C., c..94, s. 63-1793, c. 397, 
$.. 8; .C._S..7246.) 


§ 130-260. Landing goods from quarantined ves- 
sels; penalty.—If any master of a vessel ordered 
to ride quarantine shall convey, or cause or per- 
mit to be conveyed, any article of goods, wares, 
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and merchandise from his vessel on any other 
lands or into any other boat or vessel than the 
commissioners of navigation or the county phy- 
sician or county health officer shall authorize, 
he shall forfeit and pay two hundred dollars for 
every such offense. .And any other person so 
conveying, or causing to be conveyed, any ar- 
ticle as above mentioned, shall be liable to the 
like penalty. (Rev., s. 4519; Code, s. 2900; k&. C., 
C2045. 82/1793 nC. 379) Sos Ones eOan.) 


§ 180-261. Person breaking quarantine to be re- 
turned.—The commissioners. of navigation or the 
county physician or county health officer, respec- 
tively, may issue their warrant to any sheriff or 
other officer, commanding him to take the body 
of any person that may have left any vessel 
ordered to ride quarantine, and carry him on 
board of said vessel; and the officer may sum- 
mon such persons to assist him in the execution 
of the warrant as he may see fit. (Rev., s. 4520; 
Codes. 2899: Rr Cocoa vor 7? 1795. -e 379. 5.4 
Cr S.97248-) 


§ 180-262. Penalty for breaking quarantine.— 
When a vessel shall be directed to perform quar- 
antine, and any seaman or passenger shall, con- 
trary to the order and direction of the commis- 
sioners of navigation or the county physician or 
county health officer, leave the vessel and land 
on any other place than they shall allow, the 
seaman or passenger offending shall forfeit and 
pay two hundred dollars for each offense; and 
when he has left the vessel with the master’s con- 
sent, the master shall pay a like penalty of two 
hundred dollars for every such offense of any of 
his passengers or seamen. (Rev., s. 4521; Code, s. 
SSO se: Cece OLS) onl 103m S 7 I woos es Omar: 
7249.) 


§ 130-263. Disposition of penalties and forfei- 
tures.—All penalties and forfeitures imposed by 
this article may be recovered and applied, one-half 
to the use of the informer, the other half by the 
commissioners of navigation for the use and ben- 
efit of the navigation of the port within whose 
jurisdiction the penalty or forfeiture may have 
been incurred. (Rev., s. 4538; Code. s. 2903; R. 
Cite: 94 sval 7179818797808 Cr Sy 7250)) 


Art. 24. Meat Markets and Abattoirs. 


§ 130-264. Sanitation and rating of places 
Selling fresh meats.—For the better protection of 
the public health, the state board of health is 
hereby authorized, directed and empowered to 
prepare and enforce rules and regulations govern- 
ing the sanitation of meat markets, abattoirs, and 
other places where meat or meat products are 
prepared, handled, stored, or sold, and to provide 
a system of scoring and grading such places. No 
such meat market or abattoir shall operate which 
receives a sanitary rating of less than seventy per 
cent (70%): Provided, that this article shall not 
apply to farmers and others who raise, butcher 
and market their own meat or meat products. 
(1937, c. 244, s. 1.): 


§ 180-265. When inspectors required to file re- 
ports with local health officer—Where munici- 
palities or counties have a system of meat inspec- 
tion as already provided by law the person or 
persons responsible for such meat inspection work 
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shall file a copy of all inspection work, reports 
and other official data with the city or the county 
health officer, as the case may be, and in munici- 
palities and counties having no organized health 
department, such person or persons shall file a 
copy of all inspection work, reports and other 
official data with the state health officer. The 
state board of health shall provide or approve the 
report forms referred to in this section. (1937, c. 
244, s. 2.) 


§ 130-266. Violation a misdemeanor.—Any per- 
son, firm, or corporation found guilty of vio- 
lating any of the provisions of this article, or any 
of the rules and regulations that may be provided 
under this article, shall be guilty of a misdemean- 
or, and upon conviction shall be fined not less 
than ten dollars ($10.00) nor more than fifty 
dollars ($50.00), or imprisoned in jail for not less 
than thirty days at the discretion of the court. 
(1937, c. 244, s. 3.) 


§ 130-267. Effect of article—Nothing in this 
article shall in any way repeal or affect §§ 106-159 
to 106-166, or the rules and regulations promul- 
gated thereunder. (1937, c. 244, s. 4.) 


Art. 25. Regulation of the Manufacture 
of Bedding. 


§ 130-268. Definitions; possession prima facie 
evidence of intent to sell—As used in this article: 


The word “mattress” means: Any mattress, up- 
holstered spring, comforter, pad, cushion, or pil- 
low to be used in sleeping. 

The word “person” means: Any 
corporation, partnership, or association. 

The term “new material” means: Any material 
which has not been used in the manufacture of 
another article or used for any other purpose: 
Provided, this shall not exclude by-products of 
industry that have not been in human use, unless 
included in the following paragraph. 


The term “previously used’ material’ means: 
(a) Any material which has been used in the 
manufacture of another article or used for any 
other purpose: (b) any material made into thread, 
yarn, or fabric, and subsequently torn, shredded, 
picked apart, or otherwise disintegrated, including 
juts and shearings. 

The word “renovate” means: The reworking 
of a used mattress and returning it to the owner 
for his own personal use or the use of his im- 
mediate family. 

The word “manufacture” means: Any making 
or re-making of a mattress out of new or pre- 
viously used material, other than renovating. 

The word “sell” or “sold” shall, in the corre- 
sponding tense, include: Sell, offer to sell, deliver 
or consign in sale, or possess with intent to sell, 
deliver, or consign in sale. 

Possession of one or more articles covered by 
this article when found in any store, warehouse, or 
place of business, other than a private home, hotel, 
or other place where such articles are ordinarily 
used, shall constitute prima facie evidence that the 
article or articles so possessed are possessed with 
intent to sell, or sterilize and sell. 

All words shall include plural and singular, 
masculine and feminine, as the case demands. 
(1937, c. 298, s. 1.) 


individual, 
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§ 130-269. Sterilization; tagging mattresses re- 
ceived for renovation, etc.—No person shall ren- 
ovate a mattress without first sterilizing it by a 
process approved by the state health officer. 

No person shall manufacture a mattress contain- 
ing previously used material without first steriliz- 
ing such material by a process approved by the 
state health officer. 

No person shall sell or give away in connection 
with a sale a used mattress or a mattress con- 
taining any previously used material unless steri- 
lized, since last used, by a process approved by 
the state health officer: Provided, this article shall 
not apply to a mattress sold by the owner from 
his home direct to the purchaser, unless such 
mattress has been exposed to an infectious or con- 
tagious disease. 

Any person desiring to operate a_ sterilizer 
shall first secure license from the state health 
officer, the fee for which shall be twenty-five dol- 
lars ($25.00) for each calendar year or part there- 
of. Such license shall be kept conspicuously posted 
in the place of business: Provided, however, that 
blind persons operating under the direction of the 
state commission for the blind shall be exempt 
from said license fee. 

Any sterilizing apparatus used under this article 
shall be inspected and approved by a representa- 
tive of the state health officer. If, in the opinion 
of such representative, the apparatus does not 
effectively sterilize, or if at any time it is not 
maintained in a satisfactory condition, it may be 
condemned by any representative of the state 
health officer, in which event it shall not be used 
for sterilizing any mattress or material required 
to be sterilized under this article until the defects 
have been remedied and the apparatus approved 
by a representative of the state health officer. 

Any person sterilizing material or mattresses 
for another person shall keep in a well-bound 
book a complete record of the kind of material 
and mattresses so sterilized, such record to be 
open to inspection by any representative of the 
state board of health. 

Any person who receives a mattress for reno- 
vation or storage shall keep attached thereto, 
from the time received, a tag on which is legibly 
written the date of receipt and the name and ad- 
dress of the owner. (1937, c. 298, s. 2.) 


Editor’s Note.— This statute escapes the condemnation 
which befell the Pennsylvania statute in Weaver v. Palmer 
Bros. Co., 270 U. S. 402, 46-S.° Ct. 320, 70 L. Ed. 654. In 
fact, the opinion in that case indicates that sterilization .is 
the proper way to regulate the manufacture of bedding and 
mattresses: from second-hand material. 15 N: C. Law Rev. 
328. 


§ 130-270. Manufacture regulated; required in- 
formation to be stamped on tags; use of “sweeps” 
or “oily sweeps” material—No person shall man- 
ufacture or sell a mattress to which is not securely 


sewed a cloth or cloth-backed tag at least two 


(2) inches by three (3) inches in size, to which is 
affixed the adhesive stamp provided in § 130-272. 
Such stamp shall be so affixed as not to interfere 
with the wording on the tag. 

Upon said tag shall be plainly stamped or 
printed with ink in English (a) the name of the 
material or materials used to fill such mattress; 
(b) the name and address of the maker or vendor 
of the mattress; (c) in letters at least one-eighth 
inch high the words “made of new material,” if 
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such mattress contains no previously used ma- 
terial; or the words ‘‘made of previously used ma- 
terials,’ if such mattress contains any previously 
used material; or the words “second-hand” on 
any mattress which has been used but not remade. 

A white tag shall be used for new materials 
and a yellow tag for previously used materials or 
second-hand mattresses. Such tag shall be ap- 
proved by the state health officer. 

Nothing false or misieading shall appear on said 
tag, and it shall contain all statements and the 
stamp required by this article, and shall be sewed 
to the outside covering of every mattress being 
manufactured, before the filling material has been 
inserted. 

When the word “cotton” is used, the kind of 
cotton shall be clearly stated on said tag. 

Material known in the cotton waste trade as 
“sweeps” or “oily sweeps” shall not be used un- 
less washed in accordance with rules to be pro- 
mulgated by the state board of health. 

The name “felt” shall not be used unless the 
material has been carded in layers by a garnett 
machine and is inserted into the mattress in lay- 
CLS ee ClOSi acm OS misue as) 


§ 130-271. Altering, etc., tags prohibited—No 
person, other than a purchaser for his own use or 
a representative of the state board of health, shall 
remove from a mattress, or deface or alter, the 
tag required by this article. (1937, c. 298, s. 4.) 


§ 180-272. Enforcement funds.—The state health 
officer is hereby charged with the administration 
and enforcement of this article, and he shall pro- 
vide specially designated adhésivé stamps for 
use under § 130-270. Upon request he shall furnish 
no less than five hundred said stamps to any per- 
son paying in advance ten dollars ($10.00) per 
five hundred stamps. State institutions engaged 
in the manufacture of mattresses for their own 
use or that of another state institution shall not 
be required to use such stamps. 

All money colleced under this article shall be 
paid to the state health officer, who shall place all 
such money in a special ‘bedding law fund,” which 
is hereby created and specifically appropriated to 
the state board of health, solely for expenses in 
furtherance of the enforcement of this article. The 
state health officer shall semiannually render to 
the state auditor a true statement of all receipts 
and disbursements under said fund, and the state 
auditor shall furnish a true copy of said statement 
to any person requesting it. 

All money in the “bedding law fund” shall be 
expended solely for (a) salaries and expenses of 
inspectors and other employees who devote their 
time to the enforcement of this article, or (b) ex- 
penses directly connected with the enforcement 
of this article, including attorney’s fees, which are 
expressly authorized to be incurred by the state 
health officer without authority from any other 
source when in his opinion it is advisable to em- 
ploy an attorney to prosecute any persons: Pro- 
vided, however, that a sum not exceeding twenty 
per cent (20%) of such salaries and expenses 
above enumerated may be used for supervision 
and general expenses of the state board of health. 
(1937, c. 298, s. 5.) 


§ 130-273. Enforcement by state board of health. 
—The state board of health, through its duly au- 
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thorized representatives, is hereby authorized and 
empowered to enforce the provisions of this ar- 
ticle. Any person who shall hinder or prevent any 
representative of the state board of health in the 
performance of his duty hereunder shall be guilty 
of a violation of this article. 

Every place where mattresses are RSH re- 
made, renovated or sold, or where material, which 
is to be used in the manufacture of mattresses, is 
mixed, worked, or stored, shall be inspected by 
duly authorized representatives of the state board 
of health. 

Any representative of the state board of health 
may order off sale, and so tag, any mattress which 
is not made and tagged as required by this article, 
or which is tagged with a tag containing a state- 
ment false or misleading, and such mattress shall 
not be sold until such defect is remedied and a 
representative of the state board of health has re- 
inspected same and removed the “off sale” tag. 

Any person supplying material to a mattress 
manufacturer shall furnish therewith an itemized 
invoice of all material so furnished. Each ma- 
terial entering into willowed or other mixtures 
shall be shown on such invoice. The mattress 
manufacturer shall keep such invoice on file for 
one year subject to inspection by any representa- 
tive of the state board of health. 

When an authorized representative of the state 
board of health has reason to believe that a mat- 
tress is not tagged or filled as required by this 
article, he shall have authority to gpen a seam of 
such mattress to examine the filling; and if unable 
after such examination to determine if the filling 
is of the kind stated on the tag, he shall have the 
power to examine any purchase or other records 
necessary to determine definitely the kind of ma- 
terial used in such mattress, and he shall have 
power to seize and hold for evidence any such 
records and any mattress or mattress material 
which in his opinion is made, possessed, or of- 
fered for sale contrary to this article, and shall 
have power to take a sample of any mattress or 
mattress material for the purpose of examination 
or for evidence. (1937, c. 298, s. 6.) 


§ 130-274. Licenses.—No person, except for his 
own personal use or the use of his immediate 
family, and blind persons operating under the di- 
rection of the state commission for the blind, 
shall manufacture mattresses until he has secured 
a license therefor from the state board of health 
upon payment of an annual inspection fee of 
twenty-five dollars ($25.00), and in case such 
mattresses are manufactured from previously used 
material he shall also secure and pay for the ad- 
ditional license required under § 130-269. ‘The 
licenses so issued shall be valid until the end 
of the calendar year in which issued, or until 
voided for violation of this article, and shall at all 
times be kept conspicuously posted in the place 
of business. 
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The state health officer may revoke and void the 
aforesaid license and the sterilizing license issued 
under § 130-269 of any person convicted a second 
time for violating this article; and such per- 
son shall not thereafter make, remake, renovate, 
or sell a mattress for a period of six months after 
such revocation, and then only after he has paid 
the required fees for new licenses. (1937, c. 298, 
Sonica) 


§ 180-275. Violation of article. — Any person 
who fails to comply with any provision of this 
article, or who counterfeits the stamp provided in 
§ 130-272, shall be guilty of a violation of this 
article. Each stamp so counterfeited and each 
mattress made, renovated, or sold contrary to this 
article shall be a separate violation. (1937, c. 298, 
s. 8.) 


§ 130-276. Issue of warrants.—If any person 
submits reasonable proof of any violation of this 
article to any law enforcement officer, or to a 
representative of the state board of health, it shall 
be the duty of said officer or representative of the 
state board of health to swear out a warrant 
against the offender. (1937, c. 298, s. 9.) 


§ 180-277.- Penalty——A person who violates this 
article shall, upon conviction thereof, be fined 
not more than fifty dollars ($50.00), or imprisoned 
in the county jail not to exceed thirty days. (1937, 
Ce 98s sa Oe) 


§ 130-278. Blind persons exempt.—In the cases 
where mattresses are manufactured or renovated 
in a plant or place of business owned solely 
by blind persons in which place of business not 
more than one sewing assistant is employed in 
the manufacture or renovation of mattresses, 
neither the payment of the license fees nor the 
use of stamps shall be required, and mattresses 
made by such blind persons may be sold by any 
dealer without the stamps being affixed. (1937, c. 
298, s. 11.) 


Art. 26. Transportation of Foodstuffs. 


§ 180-279. Sanitation of cars—It shall be un- 
lawful for any carrier transporting food intended 
for human consumption to transport the same 
knowingly in cars or other vehicles which have 
been defiled by livestock or by human beings 
without having first put said car or vehicle in a 
sanitary condition. 

It shall be unlawful for any person to defile 
any railroad car by urinating therein or by pass- 
ing therein excreta. . 

Any person, firm, or corporation who shall 
violate any provision of this section shall be 
deemed guilty of a misdemeanor and upon con- 
viction shall be fined not more than fifty dollars 
or imprisoned not to exceed thirty days. (1925, 
cc. 114, 213.) 
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Chapter 131. 
Art. 1. Orthopedic Hospital. 
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Sec. 

131-79. By-laws and regulations. 

131-80. State treasurer to act as ex-officio treas- 
urer of sanatorium. 

131-81. Gifts and donations. 

131-82. Compensation of directors. 


Art. 10. Funds of Deceased Inmates. 


131-83. Applied to debts due by such inmates to 
such hospitals or institutions. 


Art. 11. Sanatorium for Tubercular Prisoners. 


131-84. Establishment of sanatorium; power and 
authority of directors. 
Reports from county physicians or health 
officers; history of case, etc. 
Physician at state prison and 
camp. 

Examination by directors of sanatorium; 
transfer to sanatorium. 

Care and safekeeping of convicts. 

Administration of article; rules and regu- 
lations. 


131-85. 


131-86. convict 


131-87. 


131-88. 
131-89. 


Art. 12. Hospital Authorities Law. 


Short title. 

Finding and declaration of necessity. 

Definitions. 

Creation of authority. 

Appointment, qualifications, 
of commissioners. 

Duty of the authority and commissioners 
of the authority. 


131-90 

131-91. 
131-92. 
131-93. 
131-94, 


and tenure 


131-95. 


Art. 1. Orthopedic Hospital. 


§ 181-1. Board of trustees; term of office; or- 
ganization and powers.—The governor shall ap- 
point a board of trustees, consisting of nine 
members, for the North Carolina Orthopedic Hos- 
pital, and they shall be divided into three classes 
of three members each. The first class shall be 
appointed for two years, the second for four years, 
and the third class for six years. They shall hold 
their offices until their successors have been ap- 
pointed, and the term of office of each shall begin 
from the date of the selection of the site. The 
governor shall fill all vacancies occurring by rea- 
son of death, resignation, or otherwise. The board 
of trustees shall organize by electing from its 
members a president, a secretary, and a treasurer, 
and three of its members as an executive com- 
mittee. The board shall have power to erect any 
buildings necessary, make improvements, or in 
general do all matters and things that may be 
beneficial to the good government of the institu- 
tion, and to this end they may make by-laws for 
the government of the same. (1917,'c. 199, s. 4; 
GL S57254,) 


§ 131-2. Authorized to accept donations.—The 
board of trustees of the North Carolina Ortho- 
pedic Hospital are hereby authorized and em- 
powered to accept gifts, grants, donations, devises, 
and bequests of money, lands, goods and other 
property for and on behalf of said institution. 
(lo2F ce 1885\s.015) 


§ 131-3. Establishment of school for patients. 
—There is hereby created and established in the 
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Sec. 

131-96. Interested commissioners or employees, 

131-97. Removal of commissioners. 

131-98. Powers and authority. 

131-99. Eminent domain. 

131-100. Zoning and building laws. 

131-101. Types of bonds. 

131-102. Form and sale of bonds. 

131-103. Provisions of bonds, trust indentures, and 
mortgages. 

Remedies of an obligee of authority. 

Additional remedies conferrable by mort- 
gage or trust indenture. 


131-104. 
131-105. 


131-106. Remedies cumulative. 

131-107. Limitations on remedies of obligee. 

131-108. Contracts with federal government. 

131-109. Security for funds deposited by authors 
ities. 

131-110. Tax exemptions. 

131-111. Reports. 

131-112. Certificate of public convenience and 


necessity prerequisite to exercise of 
power of eminent domain; powers of 
utilities commission. 


. Exemption from the Local Government 
Act, and from the County Fiscal Con- 
trol. Act. 


Appropriations by city and county. 

Conveyance, lease or transfers of prop- 
erty by a city or municipality to an au- 
thority. 

131-116. Article controlling. 


131-113 


131-114 
131-115. 


North Carolina Orthopedic Hospital at Gastonia 
a school for patients who are between the ages of 
six and twenty-one years which shall be operated 
for the period of twelve months in each year, or 
such period during each year as such board of 
trustees may deem advisable, under the direction 
and supervision of the county board of education 
of Gaston county. 

A principal and the necessary number of teach- 
ers in said school shall be allotted to said school 
by the state school commission and shall be 
elected by the trustees of the North Carolina 
Orthopedic Hospital, upon the recommendation 
of the county superintendent of public instruction 
of Gaston county, which teachers shall hold cer- 
tificates according to standards prescribed by the 
state board of education for teachers in the pub- 
lic schools of the state. 

The state school commission is hereby author- 
ized to purchase such equipment and supplies as 
it deems necessary to carry out the purposes of 
this section. (1939, c. 186.) 


Art. 2. Hospitals in Counties, Townships, 
and Towns. 


§ 131-4. Establishment of public hospitals; elec- 
tion, tax, and bond issue—Any county, town- 
ship, or town may establish a public hospital in 
the following manner: 

1. Petition presented—A-~ petition may be 
presented to the governing body of any county, 
township, or town, signed by two hundred resi- 
dent freeholders of such county, township, or 
town, one hundred and fifty of whom, in the case 
of a county, shall not be residents of the city, 
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town, or village where it is proposed to locate 
such hospital, asking that an annual tax may be 
levied for the establishment and maintenance of 
a public hospital at a place in the county, town- 
ship, or town named therein, or to be thereafter 
selected by the governing body of such county, 
township or town, and specifying the maximum 
amount of money proposed to be expended in pur- 
chasing or building such hospital. 

2. Election. ordered.—Upon the filing of such 
petition the governing body of the county, town- 
ship, or town shall order a new registration and 
shall submit the question to the qualified electors 
at the next general election to be held in the 
county, township, or town, or at a special elec- 
tion called for that purpose, first giving ninety 


days’ notice thereof by publication once a 
week for four successive’ weeks beginning 
ninety days before the day of said election 


in one or more newspapers published in the 
county, township, or town, if any be published 
therein, and by posting such notice, written or 
printed, in each township of the county, in case 
of a county hospital, which notice shall include 
the text of the petition and state the amount of 
the tax to be levied upon the assessed property 
of the county, township, or town. The election 
shall be held at the usual places in such county, 
township or town for electing officers, the elecs 
tion officers shall be appointed by the Board of 
county commissioners and the vote shall be can- 
vassed in the same manner as in elections for of- 
ficers for such county, township, or town. 

No action to question the validity of any such 
election shall be brought or maintained after the 
expiration of sixty days from the canvassing of 
said vote, and after the expiration of said period 
it shall be conclusively presumed that said elec- 
tion has been held in accordance with the re- 
quirements of this section, unless within said 
period such action is instituted. 

3..Tax to be levied—The tax to be levied un- 
der such election shall not exceed one-fifteenth of 
one cent on the dollar for a period of time rot 
exceeding thirty years, and shall be for the issue 
of county, township, or town bonds to provide 
funds for the purchase of a site and the erection 
thereon of a public hospital and hospital build- 
io Sam loenCue4 oe Geely. fO1e/ a CCw OSyeZO Smo LO MCs 
Docs Sel el OZa sc. 44, Sy 1.1929 Cr e4iSS.01 2,4. 
Fes TR.) ( 


Cross References—As to power of county to establish 
hospitals and tuberculosis dispensaries, see § 153-9, subsec- 
tion 24. As to power of municipalities to establish and reg- 
ulate hospitals, etc., see §§ 160-230 and 160-232. 

Editor’s Note——By amendment Public Laws 1923, ch. 244, 
sec 1, the provision in the first paragraph for soliciting a 
location after presenting the petition, was added, and in 
paragraph 3 the time for the bonds to run was extended 
from twenty to thirty years. See 1 N. C. Law Rev. 273. 


§ 131-5. Election on tax levy; collection and 
application of funds—The governing body of 
such county, township, or town shall submit to 
the qualified electors thereof, at a regular or 
special election, the question whether there shall 
be levied upon the assessed property of such 
county, township, or town a tax of one-fifteenth 
of one cent on the dollar for the purchase of 
real estate for hospital purposes, for the con- 
struction of hospital buildings, and for maintain- 
ing same, or for either or all of such purposes. 
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The ballots to be used at any election at which 
the shospital question is submitted shall be 
printed with a statement substantially as fol- 
lows: 
OO Yes. 
For a cent tax for a bond issue 
for a public hospital and for mainte- 


nance of same. 
LJ] No. 


If a majority of the qualified voters at such 
election on the proposition shall be in favor of a 
tax as submitted for a bond issue for a public 
hospital and for maintenance of same, the gov- 
erning body shall levy the tax so authorized, 
which shall be collected in the same manner as 
other taxes are collected, and credited to the 
“Hospital Fund,’ and shall be paid out on the 
order of the hospital trustees for the purposes 
authorized by this article, and for no other pur- 
poses whatever. (1913, c. 42, s. 2; 1917, c. 268; 
1919, c. 332, s. 2; C. S. 7256.) 


eeeee . 


§ 181-6. Curative statute—AIl elections here- 
tofore called or held under the provisions of this 
article, as amended, where notice has been given 
in accordance with § 131-4, and the election officers 
have been appointed either in compliance with § 
131-4 or by the County Board of Elections, are 
hereby validated and declared to be in accordance 
with the requirements of the statute on said sub- 
ject. (1929, c., 247, s. 3.) 


§ 131-7. Trustees; term of office; qualification 
and election—Should a majority of the qualified 
voters upon the question be in favor of estab- 
lishing such county, township, or town hospital, 
the governing body shall proceed at once to ap- 
point seven trustees chosen from the citizens at 
large with reference to their fitness for such of- 
fice, three of whom may be women, all residents 
of the county, township, or town, not more than 
four of said trustees to be residents of the city, 
town, or village in which said hospital is to be 
located, in case of a county hospital, who shall 
constitute a board of trustees for such public 
hospital. The trustees shall hold their offices 
until the next following general election, when 
seven hospital trustees shall be elected and hold 
their offices, two for two years, two for four 
years, three for six years, and who shall by lot 
determine their respective terms. At each sub- 
sequent general election the offices of the trus- 
tees whose terms of office are about to expire 
shall be filled by the nomination and election of 
hospital trustees in the same manner as other 
officers are elected, none of whom shall be prac- 
ticing physicians. (1913, c. 42, s. 3; 1917, c. 98, 
s. 2; 1917, c. 268; C. S. 7257.) 

Local Modification—Alamance: 1943, c. 379, s. 1; Yancey: 
1929) ec: 117. 

§ 131-8. Officers elected by trustees; compen- 
sation. — The trustees shall, within ten days 
after their appointment or election, qualify by 
taking the oath of civil officers and organize as 
a board of hospital trustees by the election of 
one of their number as chairman, one as secre- 
tary, and by the election of such other officers as 
they may deem necessary, but no bond shall be 
required of them. The treasurer of the county, 
township, or town in which such hospital is lo- 
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cated shall be treasurer of the board of trustees. 
The treasurer shall receive and pay out all.smon- 
eys under the control of said board, as directed 
by it, but shall receive no compensation from 
such board. No trustee shall receive any com- 
pensation for his services performed, but he may 
receive reimbursement for any cash expendi- 
tures actually made for personal expenses incur- 
red as such trustee, and an itemized statement 
of all such expenses and money paid out shall 
be made under oath by each of such trustees 
and filed with the secretary, and allowed only by 
the affirmative vote of all the trustees present 
at a meeting of the board. (19138, c. 42, s. 4; 
1017, Gy BOS Cares.) 


§ 131-9. Trustees to have control, and to make 
regulations.—The board of hospital trustees shall 
make and adopt such by-laws, rules and regu- 
lations for their own guidance and for the 
government of the hospital as may be deemed 
expedient for the economic and equitable con- 
duct thereof, not inconsistent with this article 
and the ordinances of the city or town wherein 
such public hospital is located. They shall have 
the exclusive control of the expenditure of all 
money collected to the credit of the hospital 
fund, and the purchase of the site or sites, the 
purchase or construction of any hospital building 
or buildings, and of the supervision, care, and 
custody of the grounds, rooms, or buildings pur- 
chased, constructed, leased, or set apart for that 
purpose. (1913, c, 42, s. 4; C. §.. 7259.) 


§ 131-10. Power of board to appoint superin- 
tendent and assistants—The board of hospital 
trustees shall have power to appoint a suitable 
superintendent or matron, or both, and _ neces- 
sary assistants, and fix their compensation, and 
shall also have power to remove such appoin- 
tees; and they shall in general carry out the 
spirit and intent of this article in establishing 
and maintaining a county, township, or town 
public hospital with equal rights to all and spe- 
cial privileges to none. (1913, c. 42, s. 4; 1917, 
iC 26850 7200.) 


§ 181-11. Meetings of board; reports required. 
—The board. of hospital trustees shall hold meet- 
ings at least once each month, and shall keep a 
complete record of all its proceedings. . Four 
members of the board shall constitute a quorum 
for the transaction of business. One of the trus- 
tees shall visit and examine the hospital at 
least twice each month, and the board shall, 
during the first week in January of each year, file 
with the governing body of the county, town- 
ship, or town a report of their proceedings with 
reference to such hospital, and a statement of 
all receipts and expenditures during the year; 
and they shall at such time certify the amount 
necessary to maintain and improve the hospital 
for the ensuing year. No trustee shall have a 
personal pecuniary interest, .either directly or 
indirectly, in the purchase of any supplies for 
such hospital, unless the same are purchased by 
competitive bidding. (1913, c. 42, s. 4; 1917, c. 
268° Co. 7261:) 


§ 181-12. Vacancies filled. — Vacancies in the 
board of trustees occasioned by removals, resig- 
nations, or otherwise shall be reported to the 
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governing body of the county, township, or town 
and be filled in like manner as original appoint- 
ments, appointees to hold office until the next 
following general election, when such vacancies 
shall be filled by election in the usual manner. 
(1913, c. 42, s. 5; 1917, c. 268; C. S. 7262.) 

Local Modification—Alamance: 1943, c. 379, s. 2. 


§ 131-13. Deposit and payment of funds.—All 
money received for such hospital shall be de- 
posited in the treasury of the county, township, 
or town to the credit of the hospital fund, and 
paid out only upon warrants drawn by the au- 
ditor, or other proper officer, of such county, town- 
ship, or town upon the properly authenticated 
vouchers of the hospital board. (1913, c. 42, s. 4; 
1927: C2687, .o, Tebarl 


§ 131-14. Regulations as to bond issue.—When- 
ever any county, township, or town in this state 
shall have provided for the appointment ana 
election of hospital trustees, and voted a tax 
for a term not exceeding thirty years for hospi- 
tal purposes, as authorized by law, the county, 
township, or town may issue bonds in anticipa- 
tion of the collection of such tax in such sums 
and amounts’ as the board of hospital trustees 
shall certify to the governing body of such 
county, township, or town to be necessary for 
the purposes contemplated by such tax, but such 
bonds in the aggregate shall not exceed the 
amount which might be realized by said tax, 
based on the amount which may be yielded on 
the property valuation of the year in which the 
tax is voted. Such bonds shall mature in thirty 
years from date and shall be in sums not less 
than one hundred dollars nor more than one 
thousand dollars, drawing interest at a rate not 
exceeding five per cent per annum, payable an- 
nually or semiannually; the bonds shall be pay- 
able at pleasure of county, township, or town 
after five years, and each of said bonds shall 
provide that it is subject to this condition, and 
shall not be sold for less than par, and shall be 
substantially in the form provided for county 
bonds, but subject to changes that will conform 
them to the provisions of this article, and be 
numbered consecutively and redeemable in the 
order of their issuance. The governing body 
shall have the power and option of issuing, instead 
of long-term bonds, as above provided for, se- 
rial bonds in such forms and denominations as 
said governing body may determine, subject to 
the restrictions of this section. Said serial 
bonds may be issued as one issue or divided into 
two or more separate issues, and in either case 
may be issued all at one time or in blocks 
from time to time, and each issue thereof shall 
so mature that the aggregate principal amount 
of the issue shall be payable in annual install- 
ments or series, beginning not more than three | 
years after the date of the bonds of such issue 
and ending not more than thirty years’ after 
such date. No installments shall be more than 
two and one-half times as great in amount as 
the smallest prior installment of the same bond 
issue. Said bonds, if said governing body shall 
elect to issue serial bonds instead of long-term 
bonds, may be either coupon bonds or regis- 
tered bonds, and if issued in coupon form may 
be registerable as to principal, or as to both 
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principal and interest, and shall be substantially 
in the form provided for county bonds as afore- 
said, and likewise subject to changes that will 
conform them to the provisions of this article. 
(1918, c. 42, s. 6; 1917, c. 268; 1923, c. 244, ss. 
3, 4; C. S. 7264.) 

Editor’s Note.—By amendment Public Laws 1923, ch. 244, 
sec. 3 and 4, the tax term and time in which bonds should 
mature was raised from twenty to thirty years. ‘The pro- 
vision at the end of the section for issuing serial bonds 
was added by this amendment. 

§ 131-15. Condemnation of land.—If the board 
of hospital trustees and the owners of any prop- 
erty desired by them for hospital purposes can- 
not agree as to the price to be paid _ therefor, 
they shall report the fact to the governing body 
of the county, township, or town, and condem- 
nation proceedings shall be instituted by such 
governing body and prosecuted in the name of 
the county, township, or town wherein such pub- 
lic hospital is to be located, by the attorney for 
such county, township, or town, under the pro- 
visions of law for the condemnation of land for 
rauroadsy t19ia,.C ade, Ss. 75 (191% c.268e.0C. <m, 
7265.) 

Cross Reference.—As to condemnation proceedings, see §$§ 
40-11 et seq. 

§ 181-16. Plans to be approved; advertisement 
for bids.—No hospital buildings shall be erected 
or constructed until the plans and specifications 
have been made therefor and adopted by the 
board of hospital trustees, and bids advertised 
for according to law for other county buildings. 
(1913, c. 42, s. 8; C. S. 7266.) 


§ 131-17. Additional appropriation. — In the 
counties, townships, or towns exercising the 
rights conferred by this article, the governing 
body may appropriate each year, in addition to 
tax for hospital fund hereinbefore provided for, 
not exceeding five per cent of its general fund 
for the improvement and maintenance of any 
public hospital so established. (1913, c. 42, s. 
TOPRUCL pO CmcOS Caro. T2OL:) 


§ 131-18. Power to accept donations.—Any per- 
son, firm, corporation, or society desiring to 
make donations of money, personal property, or 
real estate for the benefit of such hospital shall 
have the right to vest title of the property so 
donated in said county, township, or town, to be 
controlled, when accepted, by the board of hos- 
pital trustees according to the terms of the 
deed, gift, devise, or bequest of such property. 
(1913, c. 42, s. 13; 1917, c. 268; C. S. 7268.) 


§ 131-19. Persons entitled to benefit of hospital. 
— Every hospital established under this article 
shall be for the benefit of the inhabitants of such 
county, township, or town, and of any person 
falling sick or being injured or maimed within 
its limits; but every person who is not a pauper 
shall pay to such board of hospital trustees, or 
such officers as it shall designate, for such 
county public hospital, a reasonable compensa- 
tion for occupancy, nursing, care, medicine, or 
attendance, according to the rules and regula- 
tions prescribed by the board, such hospital al- 
ways being subject to such reasonable rules and 
regulations as the board may adopt, in order to 
render the use of the hospital of the greatest 
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benefit to the greatest number. The board may 
exclude from the use of such hospital all per- 
sons who shall wilfully violate such rules and 
regulations; the board may extend the privileges 
and use of such hospital to persons residing 
outside of such county, township, or town, upon 
such terms and conditions as may be prescribed 
from time to time by its rules and regulations. 
(1913, c. 42, s. 11; 1917, c. 268; C. S. 7269.) 


§ 131-20. All persons subject to hospital regu- 
lations—When such hospital is established, the 
physicians, nurses, attendants, the persons sick 
therein, and all persons approaching or coming 
within the limits of same, and all furniture and 
other articles used or brought there, shall be 


subject to such rules and regulations as said 
board may prescribe. (1913, c.-42, s. 12;-C. S. 
7270.) 


§ 181-21. Municipal jurisdiction extended.—The 
jurisdiction of the city, town, or village in or 
near which a public hospital is located shall ex- 
tend over all lands used for hospital purposes 
outside the corporate limits, if so located, and 
all ordinances of such cities and towns shall be 
in full force and effect in and over the territory 
occupied by such public hospital. (1913, c. 42, 
Dao ie tba) 


§ 131-22. Conditions and privileges of physi- 
cians to practice in public hospitals to be deter- 
mined by the trustees.—The board of trustees of 
such hospitals shall determine the conditions 
under which the privileges of practice within 
the hospital may be available to physicians, and 
shall promulgate reasonable rules and regula- 
tions governing the conduct of physicians and 
nurses while on duty in said hospital. (1913, c. 
PEE SIRES PT ar ones te ged Ga nope PY 528) 

Editor’s Note.—Prior to the amendment Public Laws 
1925, ch. 177, this section provided that no discrimination 
should be made and that a patient might employ his own 
physician. 

§ 181-23. Training school for nurses. — The 
board of trustees of such county, township, or 
town public hospital may establish and maintain, 
in connection therewith and as a part of said 
public hospital, a training school for nurses. 
CLOISMCe4ons. lo weloli Mc. 68h Came ierae) 


§ 131-24. Room for examination of insane per- 
sons.—The board of trustees shall at all times 
provide a suitable room for the detention and 
examination of all persons who are brought be- 
fore the commissioners of insanity for such 
county, provided that such public hospital is lo- 
cated at the county-seat. (1913, c. 42, s. 16; C. S. 
7274.) : 


§ 131-25. Charity patients determined. — The 
board of hospital trustees shall have the power 
to determine whether or not patients presented 
at the public hospital for treatment are subjects 
for charity, and shall fix the compensation to be 
paid by patients other than those unable to as- 
sist themselves. (1913, c. 42, s. 18; C. S. 7275.) 


§ 131-26. Department for tuberculous patients. 
—The board of trustees are authorized to provide 
as a department of the public hospital, but not 
necessarily attached thereto, suitable accommo- 
dations and means for the care and treatment of 
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persons suffering from tuberculosis, and to for- 
mulate such rules and regulations for the gov- 
ernment of such persons, and for the protection 
from infection of other patients and of nurses 
and attendants in such public hospital, as they 
may deem necessary; and it shall be the duty of 
all persons’ in charge of or employed at such 
hospitals, or residents thereof, to faithfully obey 
and comply with all such rules and regulations. 
The board of hospital trustees shall, if practica- 
ble, employ as head nurse to be placed in charge 
of the public tuberculosis sanatorium one who 
has had experience in the management and care 
of .tubérculous; person. ((1913)\ c. 42. s. 17> 7C. Ss. 
7276.) 


§ 131-27. Plans for county and municipal tuber- 
cular sanatoria——Any county or town desiring 
to erect a sanatorium or hospital, shack, tent, or 
other structure in which it is intended to keep 
persons. suffering with tuberculosis shall first 
submit to the state board of health for its ap- 
proval or rejection the plans of said sanatorium, 
hospital, shack, tent, or other structure, and it 
shall be unlawful for any county or town to be- 
gin the erection of any structure referred to 
above without the consent or approval of the 
state board of health. 

Any person, firm, or corporation failing, neg- 
lecting, or refusing to comply with the provi- 
sions of this article shall be guilty of a misde- 
meanor, and upon conviction shall be fined or 
imprisoned, in the discretion of the court. (1917, 
CAO16: Sse Oss C lS) 777) 


§ 131-28. Nonresident tuberculous patients. — 
The governing body of any county, township, or 
town where no suitable provision has been made 
for the care of indigent tuberculous residents 
may contract with the board of hospital trustees 
of any public hospital for the care of such per- 
sons in the sanatorium department of such hospi- 


tal, upon such reasonable terms as may be 
aereeds upon. (191317 642.8019" 1017 toe t6 asa: 
Se en Sey 


Art. 3. County Tuberculosis Hospitals. 


§ 131-29. Power to establish—Any county with- 
in the state shall have power and authority at 
any time to establish, erect, and maintain a hos- 
pital for the care and treatment of persons suf- 
fering with the disease known as_ tuberculosis, 
as hereinafter provided in this article. (1917, c. 
90) Sa te Suro TOR) 


Proceedings under Conflicting Local Act Invalid. — 
Where the county commissioners have proceeded under a 
special local act, which was later held to be uncon- 
stitutional, to submit to its electorate the question of 
erecting and maintaining a tuberculosis hospital, to issue 
$150,000 in bonds therefor, and levy an additional tax of 
eight cents on the $100 valuation of its property for main- 
tenance, their action thus taken cannot be sustained under 
the provisions of the general law, ch. 131, this section et 
seq., authorizing an expenditure for the purpose of not 
exceeding $100,000, and a maintenance tax not to exceed 
five cents. Proctor v. Board, 182 N. C. 56, 108 S. E. 360, 
cited and distinguished. Armstrong v. Board, 185 N. C. 
405, 117 S. E. 388. 


§ 131-30. Election for bond issue; special tax.— 
The board of county commissioners of any 
county in the state may, by majority vote of the 
board, or upon petition of one-fourth of the free- 
holders of the county shall; after thirty days no- 
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tice at the courthouse door and publication in 
one or more newspapers published in the county, 
order an election to be held at the next general 
election, or order a special election to be held 
at such time as they may fix, to determine the 
will of the people of the county whether there 
shall be issued and sold bonds to an amount not 
to exceed two hundred and fifty thousand dol- 
lars, to bear interest at such rate as the board 
may fix and to be payable, both principal and 
interest, when and where they may decide, the 
proceeds of the bonds to be used in securing 
lands and erecting or altering buildings and 
equipping same to be used as a hospital for the 
treatment of tuberculosis. If the majority of 
the qualified voters at said election shall vote in 
favor of the issuing of such bonds, then the 
bonds shall be issued and sold by the board and 
a special tax shall be levied to pay the interest 
and to provide a sinking fund to pay the bonds 
at maturity. The board of commissioners are 
also authorized to levy a special annual tax not 
to exceed ten cents on the one hundred dollars 
valuation of property and fifteen cents on the 
poll to be used as a maintenance fund for the 
hospital for tuberculosis. The question of levy- 
ing such special tax shall be submitted to the 
qualified voters of such county at an election to 
be held as hereinbefore provided. In the event 
the board of commissioners shall order a spe- 
cial election to determine the will of the people 
of the county upon the question of the issu- 
ance of the bonds or the levy of the special 
maintenance tax as herein provided, they may 
order a new registration of the qualified voters 
of the county for .said election, and notice of 
said new registration shall be deemed to be suf- 
ficiently given by publication once in some 
newspaper published in said county at least 
thirty days before the close of the registration 
books. If both questions are submitted at the 
same election, only one registration need be or- 
dered. The published notice of registration 
shall state the days on which the books will be 
open for registration of voters and the places at 


which they will be open on Saturdays. The 
books of such new registration shall close on 
the second Saturday before election. The Sat- 


urday before the election shall be challenge day. 
The election shall be conducted in the manner 
prescribed in §§ 163-70 to 163-77, 163-148 to 163- 
187. (1917, c. 99, s. 2; 1919, c. 159, s. 2; Ex. Sess. 
1924, c. 47: 1925, c. 75; 1927, c. 34, s. 2: 1929, c. 
164; 1937, c. 197; 1939, c. 290; C. S. 7280.) 


Editor’s Note.—By amendment, Ex. Sess. 1924, ch. 47, the 
provision for holding special election was added. By Public 
Laws 1925, ch. 75, the bond limit was raised from one hun- 
dred thousand to two hundred and fifty thousand. 


In Public Laws of 1927, ch. 34, sec. 1 and 2 the same 
amendment as was made in 1925, that is raising the bond 
limit from one hundred thousand to two hundred and fifty 
thoiisand was made without reference to the amendment of 
1925. Evidently the Legislature overlooked the amendment of 
1925 in making the amendment of 1927. 


The 1937 amendment increased the maximum tax rate au- 
thorized in the fourth sentence from five to eight cents. 
The 1939 amendment which increased this rate to ten cents, 
provides: “This amendment shall in no way be construed 
as affecting the right of the governing body of any county 
or city in the state to continue to levy any tax heretofore 
approved by a vote of the people in accordance with the 
provisions of chapter ninety-nine Public Laws of one thou- 
sand nine hundred seventeen and acts amendatory thereof.’” 
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§ 131-31. Board of managers; term of office; 
compensation. — For each hospital so estab- 
lished, the board of county commissioners shall, 
by a majority vote, elect a board of managers to 
consist of five members, of whom one shall be a 
member of said board of commissioners and 
shall be chairman of said board of managers. 
None of the remaining four members of said 
board of managers shall be a member of the 
board of commissioners. The chairman of said 
board of managers shall be elected for a term of 
two years, and the other members of said board 
of managers shall be elected for terms of four 
years each: Provided, that at the first election of 
said board of managers the chairman shall be 
elected for a term equal to the unexpired portion 
of his term as a member of the board of commis- 
sioners, and of the remaining members of said 
board of managers one member shall be elected 
for a term of one year, one member for a term 
of two years, one member for a term of three 
years, and‘one member for a term of four years: 
Provided, also, that any vacancy in said board, 
occurring at any time, shall be filled by the 
board of commissioners for the unexpired term. 
In all counties having a health officer, such health 
officer, in addition to the five elected members, 
shall be ex officio a member of such board of man- 
agers. Women shall be eligible to said board of 
managers. The compensation of the members of 
said board of managers shall be the same as 
that of the members of the board of commis- 
sioners: Provided, that in counties in which 
the chairman of the board of commissioners 
receives a fixed salary, and the remaining mem- 
bers of said board are compensated upon the 
basis of per diem and mileage, the compensation 
of the members of the board of managers shall 
be equal to that of the members of the board of 
commissioners, paid upon a per diem and mile- 
age basis. The chairman of the board of man- 
agers shall be entitled to the same compensation 
as other members of said board, in addition to 
his compensation as a member of the board of 
commissioners. The county health officer, how- 
ever, shall not receive compensation as a mem- 
ber of said board of managers: Provided, that 
this section shall not affect the present term of 
office of any member of a board of managers 
elected prior to the passage of this section, but 
as to such members this section shall become 
effective as their present terms of office, respec- 
tively, shall expire. (1917, c. 99, s. 4; 1925, c. 313, 
s. 1; C. S. 7282.) 

Editor’s Note.—The provisions as to the membership ot 
one of the commissioners, and the proviso as to per diem 
compensation are new with Public Laws 1925, c. 313, sec. 1. 

§ 131-32. Powers of board; title to property.— 
Authority in regard to the purchase of lands, 
election and maintenance of buildings, selection 
of officers, employees, and attendants, formu- 
lation of rules and regulations for the admis- 
sion and government of patients, and general 
conduct of the hospital, shall vest in the board 
of managers. No one related by blood or mar- 
riage to any member of the board of managers 
shall be appointed to any office or position in 
connection with the hospital, except by unani- 
mous vote of the board of managers. All prop- 
erty, both real and personal, pertaining to such 
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hospital, shall be vested in the county: Provided, 
however, that any donations, bequests, or 
devises made for the use of such hospital shall 
be held by the county in trust according to the 
terms of such donation, devise, or bequest. 
Provided, that the board of comm*fssioners, in 
their discretion, either may appoint the board of 
managers following the official determination of 
the election, in which event said board of man- 
agers shall have the sole authority as to the 
selection of a site for such hospital, the pur- 
chase of lands therefor, and the erecting and 
equipping of the buildings for such hospital; or 
the said board of commissioners may defer the 


appointment of said board of managers until 
such hospital is constructed, in which event 
said board of commissioners shall, themselves, 


select the site for such hospital, purchase lands 
therefor, erect and equip, or make contracts for 
erecting and equipping the buildings for such hos- 
pital, and shall thereafter turn such hospital over 
to said board of managers to be operated and 
maintained in accordance with this article. 
(1917, c. 99, s. 5; 1925, c. 313, s. 2; C. S. 7283.) 


Editor’s Note.—By amendment, Public Laws 1925, ch. 313, 
the provision for appointment of a board of managers, their 
powers and the powers of the board of commissioners in re- 
gard to the appointment was added. 


§ 131-33. Contract power; regulations for ad- 
mission.— The board of county commissioners, or 
the board of managers, according to the author- 
ity vested in them by the board of county com- 
missioners or by this article, shall have power 
and authority to purchase property, both real and 
personal, to make contracts, to formulate, change, 
and alter rules and regulations for the admission 
and government of patients, and to do all things 
reasonably incidental or necessary to carry out 
the true intent and purpose of this article. .Pa- 
tients may be admitted and kept without charge 
or for such compensation as may be deemed just 
and proper in each particular case: Provided, 
that no person who is not a bona fide resident of 
the county maintaining such hospital shall be 
kept for less than actual cost. The county com- 
missioners of any county may, instead of erect- 
ing the institution in the county where the vote 
is taken, use a part or all of the funds in erect- 
ing and maintaining a building or buildings at 
the state sanatorium at Montrose, or the county 
commissioners may in their discretion erect and 
maintain a tuberculosis hospital in the county 
where the bonds are issued, and may also use 
part of the funds to erect and maintain a build- 
ing or buildings at Montrose, as they may deem 
best. Before erecting any building or buildings 
at Montrose the county commissioners shall 
make due arrangements and enter into the nec- 
essary contract or contracts with the board hav- 
ing charge of the state ‘sanatorium at Montrose. 
And the board having in charge the state sana- 
torium at Montrose is hereby authorized and em- 
powered to make contracts with any county in 
the state, specifying the terms upon which such 
building or buildings may be erected and making 
such arrangements as it may deem wise for the 
maintenance of such buildings and the care and 
support of such county patients. In case the 
board of commissioners of any county, or the 
people of any county, do not decide to issue 
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bonds for the erection of such hospital, but do 
decide to levy the special tax provided for in 
§ 131-30, they may make arrangements with the 
board having in charge the State Sanatorium at 
Montrose for the maintenance and care of tuber- 
cular patients of such’ county. (1917, c. 99, s. 6; 
1919, c. 159, s. 3; 1921, c. 178; 1925, c. 313, s. 3; 
C. S. 7284.) 


Art. 4. Joint County Tuberculosis 
Hospitals. 


§ 1381-34. Authorization—Any group of coun- 
ties within the State of North Carolina shall 
have power and authority at any time hereafter 
to establish, erect, and maintain a hospital for 
the care and treatment of persons suffering with 
the disease known as tuberculosis, as hereinafter 
provided in this article. (1925, c. 154, s. 1.) 


Local Modification.—Edgecombe, Halifax and Martin: 1927, 
c. 58. 


§ 181-35. Vote on bond issue.—The boards of 
commissioners of each such group of counties in 
North Carolina may, by majority vote of said 
boards, or upon petition of five per cent (5%) of 
the freeholders of said counties, shall, after 
thirty days notice at the courthouse door of each 
of the counties and publication in one or more 
newspapers published in each of said counties, 
order an election to be held at the next general 
election, or order a special election to be held at 
such time as they may fix, to determine the will 
of the people in each of the counties in the group 
whether there shall be issued and sold bonds to 
an amount not to exceed two hundred thousand 
dollars ($200,000) for each county in the group, 
to bear interest at such rate as said boards may 
fix and to be payable, both principal and inter- 
est, when and where they may decide. 
ceeds of said bonds shall be used in securing lands 
and erecting or altering buildings and equipping 
same to be used as a hospital for the treatment 
of tuberculosis. The election shall be conducted 
in the manner prescribed in §§ 163-70 to 163-77, 
163-148 to 163-187. If the majority of the quali- 
fied voters in each county of the group at said 
election shall vote in favor of the issuing of said 
bonds, then said bonds shall be issued and sold 
by said boards and a special tax shall be levied 
to pay the interest on said bonds and provide a 
sinking fund to pay said bonds at maturity. Said 
boards of commissioners are hereby also au- 
thorized to levy a special annual tax not to ex- 
ceed five cents on the one hundred dollars valua- 
tion of property and fifteen cents on the poll to 
be used as a maintenance fund for said hospital 
for tuberculosis. (1925, c. 154, s. 2; 1929, c. 164.) 

Local Modification.—Edgecombe, Halifax and Martin: 1927, 
cabs. 

§ 131-36. Board of managers.—For each hos- 
pital so established there shall be elected a board 
of managers, consisting of two members from 
each county in the group and of one member at 
large. The two members from each county shall 
be elected by a majority vote of their respective 
board of county commissioners, and the one 
member at large shall be elected from any one 
of the counties in the group at a meeting of and 
by a majority vote of the combined boards of 
commissioners of. the several counties in the 
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group. The -member at large shall hold office 
for two years and the other members shall hold 
office for four years where there are only two 
counties in the group, and for six years where 
there are more than two counties in the group, 
unless sooner removed for cause by the com- 
bined boards of commissioners of the several 
counties in the group: Provided, that the com- 
missioners of all the counties of the group at a 
joint meeting shall determine the length of the 
term of office of the various members of the 
board of managers first elected; one member to 
serve one, two, three and four years, respectively, 
if there are only two counties in the group; one 
member to serve one, two, three, four, five and 
six years, respectively, if there are three counties 
in the group; one member to serve for one, two, 
three and four years, respectively, and two mem- 
bers to serve for five and six years, respectively, 
where there are four counties in the group; one 
member to serve for one year, and one for two 
years, and two members for three, four, five and 
six years, respectively, where there are five coun- 
ties in the group: Provided, also, that any va- 
cancies in such board may be filled by the boards 
of county commissioners for the unexpired term, 
unless the vacancy is for the office of member at 
large, in which case the vacancy shall be filled 
for the unexpired term by the commissioners of 
all the counties: of the group at a joint meeting. 
In all counties having health officers, such health 
officers shall, in addition to the other members, 
be ex officio members of such board of managers. 
Women shall be eligible for election to such 
board of managers. The compensation for such 
board shall be the same as that of the county 
commissioners. (1925, c. 154, s. 4.) 


§ 131-37. Authority of board—Authority in re- 
gard to the purchase of lands, erection and main- 
tenance of buildings, selection of officers, em- 
ployees and attendants, formulation of rules and 
regulations for the admission and government 
of patients, and general conduct of the hospital, 
shall vest in the board of managers; no one re- 
lated by blood or marriage to any member of the 
board of managers shall be appointed to any office 
or position in connection with the hospital, except 
by unanimous vote of the board of managers; all 
property, both real and personal, pertaining to 
such hospital shall be vested jointly in the coun- 
ties of the group: Provided, however, that any 
donations, bequests, or devises made for the use 
of such hospital shall be held by the counties in 
the group in trust according to the terms of such 
donation, devise, or bequest. (1925, c. 154, s. 5.) 


§ 131-38. Purchasing property; charges.—The 
boards of county commissioners of the group, or 
the board of managers, according to the author- 
ity vested in them by the boards of county com- 
missioners of the group or by this article, shall 
have power and authority to purchase property, 
both real and personal, to make contracts, to 
formulate, change, and alter rules and regula- 
tions for the admission and government of pa- 
tients, and to do all things reasonably incidental 
or necessary to carry out the true intent and pur- 
pose of this article. Patients may be admitted 
and kept without charge or for such compensa- 
tion as may be deemed just and proper in each 
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particular case: Provided, that no person who 
is not a bona fide resident of the counties main- 
taining such hospital shall be kept for less than 
actual cost. (1925, c. 154, s. 6.) 


Art. 5. County Tuberculosis Hospitals; Ad- 
ditional Method of Establishment. 


§ 181-39. Additional method of establishing; 
election—The board of commissioners for each 
county in the State shall have power to cause to 
be held in their county an election wherein this 
article shall be submitted to the qualified voters 
of said county for their approval or disapproval. 
Said election shall be in all respects as nearly as 
may be, held and conducted conformably to the 
rules for the election of members of the General 
Assembly. The said board of commissioners shall 
provide registration and polling books, and shall 
publish due notice of said election. They shall 
cause a new registration of voters to be made for 
said election, and shall publish due notice of the 
time and place for such registration to be made, 
and of the time when challenges of such registered 
voters may be made, all of which shall conform 
as near as may be, to the general laws regulat- 
ing the election of members of the General As- 
sembly. The form of the ballot shall be as pre- 
scribed in § 163-155, subsec. (e). If in said election 
a majority of the voters of said county registered 
for said election vote for said county tubercular 
hospital, then this article and the following pro- 
visions thereof shall thenceforth be in full force 
and effect in said county; but if in said election 
a majority of the said registered voters shall not 
vote for said county tubercular hospital, then the 
provisions of this article shall be in no further 
force and effect in said county. (1927, c. 208, s. 
1; 1929, c. 164.) 


§ 131-40. Appointment of trustees; vacancies; 
terms of office——In the event said election shall 
have been carried in favor of said county tuber- 
cular hospital, the board of commissioners for the 
county in which election shall have been held 
shall within thirty days after a declaration of 
such result of such election, appoint a board of 
trustees for said county tubercular hospital, con- 
sisting of twelve residents of said county, three 
of whom shall be physicians regularly practicing 
in said county, and three others of said trustees 
shall be women. Said trustees shall be ap- 
pointed in four classes, one class to serve for 
One year, another for two years, another for 
three years, and the other for four years; there- 
after as their successors are appointed or elected, 


the term of office of such successors, except un- - 


expired vacancies, shall be for four years. The 
successors of such trustees shall be appointed 
by the chairman of the board of commissioners 
for said county, the county superintendent of 
health, the Clerk of the Superior Court of said 


‘county, and the mayor of the municipality con- 


 stituting the county seat of said county acting 


jointly, and by a majority vote. 
the offices of such trustees shall be filled by the 


_ zation; 


Vacancies in 
same body of public officers last mentioned. 
Oe THC; 208, Sauk.) 

§ 131-41. Meeting for qualification and organi- 
mn; expenditures; care of property.—These 
said trustees shall within ten days after their ap- 
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pointment meet and qualify by taking the oath of 
civil officers, and organize their board by the 
election of one of their members as chairman, and 
one as secretary, and by the election of such 
other officers as may be necessary. The treasurer 
of the county for which said trustees are ap-. 
pointed shall be treasurer of the said board of 
trustees, and such treasurer shall receive and pay 


‘out all moneys under the control of said board as 


directed by it, but shall receive no compensation 
from said board, and no trustee shall receive any 
compensation whatsoever for services performed 
as such trustee. Said board of trustees shall make 
and adopt such by-laws, rules and regulations for 
their own guidance and the government of the said 
hospital, as it may deem proper, not inconsistent 
with this article. It shall have the control of the 
expenditure of all moneys collected to the credit 
of the hospital, including the proceeds from the 
sale of such bonds, hereinafter mentioned, and 
said board of trustees shall have the supervi- 
sion, care and custody of the grounds, build- 
ings and rooms purchased, constructed, leased 
or set apart for the purposes of such _ hospital, 
and they may employ such assistants, including 
a superintendent and matron and such other em- 
ployees as they may deem necessary for the 
operation of said hospital, insofar as funds avail- 
able for such purposes will permit. (1927, c. 208, 
Siese) 


§ 131-42. Counties to issue bonds.—The board 
of commissioners for any county in which this 
article shall have been approved as aforesaid 
shall -issue bonds of said county in an amount 
not to exceed the principal sum of two hundred 
fifty thousand ($250,000.00) dollars, for the pur- 
pose of purchasing a site, constructing the nec- 
essary buildings, and equipping said hospital 
with the necessary equipment. Such bonds 
shall be payable at such time or times not to 
exceed forty years from the date thereof, and at 
such place or places and bear such rate of in- 
terest not to exceed six per cent per annum and 
be of such denominations as the board of com- 
missioners for said county may in its discretion 
determine. Said bonds shall be sold by the said 
board of commissioners at public or private sale 
at not less than par, as said board may de- 
termine. Said bonds shall be signed by the 
chairman of the said board of commissioners, 
and bear the impressed seal of the said board, 
attested by the clerk of the said board; the in- 
terest coupons shall bear the lithographed or 
engraved facsimile of the signature of the said 
clerk of said board. The proceeds of the sale 
of said bonds as received shall be at once de- 
posited by the said board of commissioners with 
the, treasurer of said county, to the credit of 
said board of trustees for said county tubercu- 
lar hospital; the official name of said board of 
trustees shall be “Board of Trustees for the 
eee fae County Tubercular Hospital,” the name 
of the county for which said board is appointed 
to be inserted in the blank space. (1927, c. 208, 
8,4) 

§ 131-43. Special tax for bonds.—The board 
of commissioners for any county issuing bonds 


under this article shall annually levy an ad valo- 
rem tax on the taxable property in such county suf- 
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ficient to pay the interest on said bonds so is- 
sued, and provide a sinking fund for the pay- 
ment of principal thereof, as the same may be- 
come due. Said board of commissioners shall 
further levy annually an additional tax not ex- 
ceeding five cents on the hundred dollars on tax- 
able property in said county, for the purpose of 
providing funds sufficient when supplementing 
other income of said hospital, for the necessary 
maintenance and operation of said hospital. Said 
board of commissioners for such county shall 
also annually levy a sufficient tax to provide a 
sum equivalent to that expended out of moneys 
raised by taxes for the maintenance of said hos- 
pital, which funds so to be provided shall be 
disbursed by the board of commissioners for 
such county in the care of indigent residents of 
said county ill with diseases other than tubercu- 
losis in other hospitals in such county. (1927, c. 
208, s. 5; 1943, c. 543.) ’ 

Editor’s Note.—The 1943 amendment substituted in the 
tenth line “hundred dollars” for  ‘‘dollar.’’ 

§ 131-44. Hospital erected for benefit of res- 
idents—The hospital established under this ar- 
ticle shall be for the benefit of the residents of 
the county in which it is situated who are or be- 
come sick with tuberculosis, but every such resi- 
dent admitted to said hospital who is not a pauper, 
shall pay to such board of trustees of said hospital, 
or such other officers as it may designate, reason- 
able compensation for occupancy and attendance 
within said hospital, the amount thereof to be 
fixed by said board of trustees, and in the event 
a patient in said hospital is not able to pay in full, 
charges for treatment, but can pay some part 
thereof, arrangement may be made accordingly by 
said board of trustees in its discretion and as it 
deems right and just. (1927, c. 208, s. 6.) 


§ 181-45. This article cumulative of existing 
powers.—The powers conferred by this article are 
conferred in addition to and not in substitution 
for the existing powers of counties. Any county 
may at its option proceed either under this article 
or under any other act conferring similar powers 
upon such county. (1927, c. 208, s. 7.) 


Art. 6. Joint County and Municipal Tuber- 
culosis Hospitals. . 


§ 181-46. Appropriations from revenue produc- 
ing enterprises for construction and equipment.— 
(a) The board of commissioners of any county 
and/or the ,board of commissioners or aldermen 
of any municipality in such county are hereby au- 
thorized and empowered to appropriate in their 
discretion out of funds not derived from taxes, 
but from revenue producing enterprises owned 
by said counties and/or towns or municipalities 
therein, not to exceed fifty thousand dollars 
($50,000.00) of said funds so derived, for the pur- 
pose of building and equipping tuberculosis hos- 
pitals for the treatment of tuberculosis patients in 
said counties, towns or municipalities. 

(b) The board of commissioners of any county 
and/or the board of commissioners or aldermen 
of any town or municipality are hereby author- 
ized and empowered to appropriate in their dis- 
cretion, from funds not derived from taxation, 
such sums as may be deemed necessary by said 
board or boards for the maintenance of tubercu- 
losis hospitals. (1939, c. 293, s. 1.) 
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§ 131-47. Determination of name of hospital. 
—The name of any hospital established under the 
provisions of this article shall be determined by 
the board of managers to be hereinafter provided 
fOr. (1939, curva as. ey) 


§ 131-48. Boards of managers for hospitals.— 
(a) For the governing and management of such 
hospitals, there shall be*created aboard. of five 
managers. One of such board shall be elected 
by the county commissioners from its member- 
ship. One member of such board shall be elected 
by the town commissioners from its membership. 
The remaining three members of the board of 
managers shall be elected by joint vote of the 
boards of county and town commissioners: Pro- 
vided, however, two of such remaining three mem- 
bers shall be licensed physicians elected by said 
boards of commissioners from a list of at least 
five nominations made by the county medical so- 
ciety, if there be one: Provided, further, if any 
such hospital be a sole enterprise of a county, or 
city or town, then the entire membership of the 
board of managers shall be elected by. the board 
of commissioners of the governmental unit con- 
ducting such enterprise. 


(b) The board of managers shall make a 
monthly report to the board of county and/or 
town commissioners and shall, on or before the 
first day of June of each year, file a budget with 
the county and/or town accountant. (1939, c. 293, 
S. oe 


§ 131-49. Officers, etc.—(a) The said board of 
managers shall, after their appointment, meet and 
elect their chairman, together with a secretary 
and treasurer, and such other officers, employees 
and attendants as it may deem necessary for the 
administration and government of patients. The 
chairman of the board, as chairman, shall hold 
office for two years. The said secretary and treas- 
urer, before entering upon his duties, shall give 
bond to the board of commissioners of the county 
and/or the board of commissioners of the town 
in an amount fixed by the said board of man- 
agers, conditioned for the faithful discharge of his 
official duties. The said secretary and treasurer, 
in the discretion of the said managers, shall be 
allowed and paid an amount as the said managers 
shall deem adequate compensation for his serv+ 
ices as secretary and treasurer. The said board 
of managers, subject to the approval of governing 
bodies of the governmental unit maintaining such 
hospital, shall adopt such by-laws, rules and reg- 
ulations for the governing of said tuberculosis 
hospital-as may be expedient and in conformity 
with law. ‘The said board of managers shall have 
control of all monies and expenditures collected 
by and placed to the credit of said managers of 
said tuberculosis hospital. All monies shall be 
paid out by the secretary and treasurer upon au- 
thenticated requisition of the board of managers 
through its president. With the consent of the 
said board of commissioners of the county and/or 
the board of commissioners of the town the said. 
board of managers may establish, erect and main- 
tain a tuberculosis hospital upon real estate se- 
cured or obtained by gift or purchase. The said 
board of managers may fix the compensation for 
all officers, employees and assistants and_ shall 
have power to remove such officers, employees or 
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assistants whenever it is deemed advisable by 
said board of managers. ‘The title to all property, 
both real and personal, given, conveyed or de- 
vised, shall be held by the county and/or town 
building the said hospital: Provided, however, 
that any donations, bequests or devises made for 
the use of such hospital shall be held by the 
county and/or town in trust according to the 
terms of such donations, devises or bequests. 
The board of managers shall have power to make 
contracts, to formulate, change and alter rules 
and regulations and government of patients and 
to do all things reasonable, incidental and nec- 
essary in the operation of a tuberculosis hospital. 

(b) The board of commissioners of the county 
and/or the board of commissioners of the town 
or municipality may defer the appointment of said 
board of managers until such hospital is con- 
structed, in which event the said board of com- 
missioners of the county and/or the board of 
commissioners of the town or municipality shall 
itself select the site for such hospital, purchase 
lands therefor, erect and equip or make contracts 
for erecting and equipping the buildings for such 
hospital, and shall thereafter turn such hospital 
over to said board of managers to be operated and 
maintained. (1939, c. 293, s. 4.) 


§ 131-50. Terms of office of members elected 
from local boards; county health officer to be ex- 
officio member of board.—Membership on the 
board of managers of members of the board 
elected from boards of town or county commis- 
sioners shall coincide with their term of office as 
such commissioners; but shall not exceed two 
years. The remaining three members of the board 
of managers shall be elected for a term of four 
years each. In all counties having a health offi- 
cer, such health officer, in addition to the five 
elective members, shall be ex-officio member of 
such board of managers, but shall have no vote 
except in case of a tie. Women shall be eligible 
to the board of managers. The members of the 
board of managers shall receive no compensation. 
Any vacancy in said board occurring at any time 
shall be filled by the board or boards of commis- 
sioners making the original appointment. (1939, 
c. 2938, s. 5.)° 


§ 131-51. Contracts between local units as to 
prorating expenses.—Counties and towns or mu- 
nicipalities may contract and bargain with each 
other with respect to prorating between said coun- 
ties, towns or municipalities. the expense of the 
erection of tuberculosis hospitals or the maintain- 
ing thereof. (1939, c. 293, s. 6.) 


Art. 7. State Sanatorium for Tuberculosis. 


§ 131-52. Directors of state sanatorium for tu- 
berculosis—The body politic and corporate exist- 
ing under the name and style of the ‘North Caro- 
lina Sanatorium for the Treatment of Tubercu- 
losis” shall be controlled and managed by a board 
of directors appointed as provided for in §§ 131-62, 
131-63, and 131-64, who shall serve until their 
successors are appointed and qualified according 
to law. The Governor shall have the power to re- 
move any member of the board whenever in his 
Opinion it is to the best interest of the State to re- 


move such person, and the Governor shall not be 


required to give any reason for such removal. 
3—29 
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(1907, c. 964; Ex. Sess. 1913, c. 40, s. 1; 1925, c. 
S0GMSSielee aa, 145) 1935) Cr OL SS." 2, Nase 4 0C. 38) SS. 
io Ces! 7172.) 

Cross Reference.—As to effect on prior law, see note to 
sec. 130-12. 

See sections 131-61 et seq., and note to § 131-62. 

Editor’s Note.—Prior to the amendment, Public Laws 1923, 
ch. 96, control was in the board of health. By this amend- 
ment: a board of directors composed of nine members 
was created. This board was appointed in three classes 
at intervals of two years, the term being six years. By 
amendment Public Laws, 1925, ch. 306, sec. 12 it was pro- 
vided that the board be appointed all in the same year, and 
the term was fixed at four years. 


§ 131-53. Powers of directors; election of offi- 
cers.—The North Carolina sanatorium for the 
treatment of tuberculosis is hereby empowered and 
authorized to elect and employ such officials and 
to pay such fees and salaries (provided the appro- 
priation is not exceeded) as the directors shall 
find necessary for the proper management and 
maintenance of the institution: the directors shall 
determine the qualifications for admission of those 
applying as patients to the institution; the di- 
rectors shall make all such by-laws and regula- 
tions for the government of the said institution 
as shall be necessary, among which shall be such 
as shall make the institution as nearly self-sup- 
porting as shall be consistent with the purpose of 
its creation; and the directors shall do such other 
things as seem reasonably necessary and incident 
to the proper management and maintenance of 
the institution. (1907, c. 964; Ex. Sess. 1913, c. 
40S Cael iaR) 


§ 131-54. Indigent patients; recovery of charges 
from those able to pay.—The said directors 
in determining the qualifications for admission 
for those applying as patients to the institu- 
tion and in making by-laws and regulations for 
the governing therein shall not provide or make 
any by-law, regulation, or qualification for ad- 
mission therein which shall exclude any patient, 
otherwise properly qualified for admission, on ac- 
count of inability to pay for examination and 
treatment, or either, at said institution. All in- 
digent patients, who otherwise are proper pa- 
tients for admission in said institution when 
there is space and accommodation for such pa- 
tient, shall be received without regard to their 
indigent condition; but the directors of said in- 
stitution shall require of all patients who are able, 
including those having persons upon whom they 
are legally dependent who are able, to pay the rea- 
sonable cost of treatment and care of said institu- 
tion and they shall make such by-laws and regu- 
lations as shall most equitably carry out the di- 
rections contained in § 131-53. In case those 
persons upon whom patients are legally dependent 
or patients not indigent shall refuse to pay such 
charges for treatment and care, then said directors 
are authorized and empowered to institute an ac- 
tion in the name of the said Sanatorium in the 
Superior Court of Hoke County for the collection 
thereof, and if the amount so charged is less than 
two hundred dollars ($200), then said action shall 
be instituted in the county where the defendant 
resides in a court having jurisdiction thereof; and 
upon said trial the charges so made shall be col- 
lectible, as upon express promise to pay the same. 
Provided, that nothing in this section shall be- 
interpreted to conflict with or interfere with the 
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provisions contained in § 131-60. Provided, that 
nothing herein contained shall permit the admis- 
sion of indigent patients to the North Carolina 
sanatorium for the treatment of tuberculosis, es- 
tablished under §§ 131-52 et seq., nor to the North 
Carolina sanatorium for the treatment of tuber- 
culosis, established under §§ 131-61 to 131-75, un- 
less and until the person applying for admission 
to either of said institutions shall have acquired 
a settlement in this state, and no settlement shall 
be deemed to have been acquired by such appli- 
cant until he or she has resided continuously with- 
in this state for a period of three years prior to 
the application for admission thereto. (1924, c. 
86, s. 1; 1925, c. 291; 1939, c. 332.) 

Cross Reference.—As to care of tubercular prisoners, see 
§§ 130-226 et seq. 

Editor’s Note.—The 1925 amendment added the first pro- 
viso, and the 1939 amendment added the second. 

§ 131-55. Bureau for tuberculosis; register of 
tuberculous persons.—The directors shall equip, 
operate, and maintain a bureau for tuberculosis, 
located in their office in Raleigh, to which bureau 
the reports of cases of tuberculosis, as hereinafter 
provided, shall be made; and the bureau of tuber- 
culosis shall keep a register of all persons in this 
state known to be afflicted with tuberculosis. 
The bureau shall have exclusive control of such 
register and shall not permit the inspection there- 
of, nor disclose any of its personal particulars, ex- 
cept to representatives of municipal or county 
governments, the state government, or organiza- 
tions, orders, churches, or corporations interested 
in and contemplating making financial provision 
in the institution for the care and treatment of 
afflicted citizens. or members of their respective 
organizations, orders, churches, or corporations. 
(Pixe Sess..19131c740,1S.93> Cost 74.) 


§ 131-56. Bureau to maintain correspondence 
school—The bureau of tuberculosis shall de- 
velop and maintain a correspondence school with 
those of the state’s tuberculous population, to 
the end that the tuberculous population of this 
state shall be properly advised and directed 
both as to methods for obtaining cures and as 
to methods for preventing the spread of the 
disease to other persons. (Ex. Sess. 1913, c. 40, 
S421 C en S717 57) 


§ 131-57. Cases of tuberculosis reported to bu- 
reau.—All physicians and the executive officers 
of every private or public hospital, institution for 
the treatment of disease, or dispensary shall re- 
port, on blank forms and in accordance with the 
instructions of the bureau of tuberculosis, the 
names and other particulars of all persons af- 
flicted with tuberculosis whom they are called 
upon to examine or treat or who are to be exam- 
ined or treated in the hospital, institution, or dis- 
pensary of which he or she is the executive head, 
within seven days after the disease is recognized 
by such physician or executive officer. Any vio- 
lation of this section shall be a misdemeanor and 
subject to a fine of not less than ten dollars nor 
more than one hundred dollars, and the judge, 
in addition to imposing the said fine, may, upon 
the evidence produced in the trial or upon such 
further evidence as may be produced before him, 
find and cause to be entered upon the records of 
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some other disease in order to avoid the require- 
ments of this section, and the North Carolina 
board of medical examiners upon such record 
shall revoke the license of such physician. Noth- 
ing in this section shall abrogate the rights and 
powers of municipalities and counties to require 
the reporting of cases of tuberculosis by physi- 
cians to the local authorities; but municipalities 
and counties may, when desired, in lieu of such 
reports by physicians, call upon the bureau of 
tuberculosis for notification of cases of tubercu- 
losis reported to the bureau from the municipal- 
ity or, county, (Ex. Sess.,,1913,,¢c.. 40/18) 5+, Cae 
7176.) 


§ 131-58. Directors may receive gifts for sanato- 
rium.—The directors shall be empowered to re- 
ceive or accept the gifts or donations for the 
benefit of the state sanatorium, and the directors 
shall, in their discretion, use the same for carry- 
ing out the purpose for which the sanatorium is 
established. (1907, c. 964, s. 14; Ex. Sess. 1913, 
c40)s46)/C) S27177) 


§ 181-59. Pay of directors——Each director shall 
be entitled to receive, as compensation and ex- 
penses, the sums authorized in the biennial ap- 
propriations acts. (1907, c. 964, s. 15; Ex.” Sess, 
1913,*c. 40," S875 Cees. eT 1782) 


§ 131-60. Indigent tuberculous to be treated at 
state sanatorium.—Any city or town in the state 
of North Carolina, through its board of alder- 
men, town council, or other governing body, and 
any county in the state, through its board of 
commissioners, is hereby authorized and empow- 
ered to provide for the treatment of any tubercue 
lar person or persons resident in, and who is a 
bona fide citizen of, said city, town, or county, at 
the North Carolina sanatorium for the treatment 
of tuberculosis, and pay therefor to the North 
Carolina sanatorium for the treatment of tuber- 
culosis an amount which shall not be more than 
one dollar per day per patient. (1915, c. 181, 
Sa kee Coon uhhe Oe) 


Art. 8. Western North Carolina Sanatorium. 


§ 131-61. Tubercular sanatorium established in 
western North Carolina—There shall be estab- 
lished in western North Carolina in the man- 
ner hereinafter set out a sanatorium for the treat- 
ment of persons afflicted with tuberculosis. (1935, 
Cre gist Scmks) 


§ 131-62. Control- of both tubercular  sana- 
toriums vested in one board.—Control of said 
sanatorium and the control of the “North Caro- 
lina Sanatorium for the Treatment of Tuberculo- 
sis” established under the provisions of §§ 131-52 
et seq., shall be vested in a board of directors com- 
posed of twelve members to be appointed by the 
governor of North Carolina and approved by the 
state senate of the session of the general assem- 
bly of one thousand nine hundred and thirty-five. 
(1935, c. 91, s. 2, c. 138, s. 1.) 

Editor’s Note.—Section 3 of the Public Laws of 1935, 
from whence this section was codified, provided that sec 


tions 131-52 and 131-53 et seq., relating to the number, ap- 
pointment, organization, etc., of the North Carolina sana« 


torium for the treatment of tuberculosis were repealed in- © 


sofar as in conflict with the present law, “‘it being the ins 
tent and purpose of this act to place the control and mans 


the court that the physician deliberately and agement of the ‘North Carolina Sanatorium for the Treat- 
falsely diagnosed the disease, tuberculosis, as ment of Tuberculosis’ and the ‘Western North Carolina 
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Sanatorium for the Treatment of Tuberculosis’ 
board of directors herein provided for.” 

Section 4 of the new act also provided for the appoint- 
ment of the committee who shall recommend to the board 
of directors a site for the new hospital. 


under the 


§ 131-63. Terms of directors; ex-officio director. 
—The said board of directors shall be divided 
into three classes of four directors each, the 
first class to serve for a period of two years, 
the second class for a period of four years and 
the third class for a period of six years, and at 
the expiration of the terms of the several classes, 
shall be appointed for a period of six years. The 
secretary of the North Carolina state board of 
health shall be ex-officio a member of the board 
of directors.” (1935,9c..91,, 87, 3; ¢2 138;48..2.) 


§ 131-64. Vacancy appointments. — In case of 
a vacancy or vacancies in the board of directors 
for any cause, their successor or successors shall 
be appointed by the governor, and their appoint- 
ment will be reported to the next succeeding 
session of the senate of the general assembly of 


North Carolina for confirmation. (1935, c. 91, 
S.4,) 
§ 131-65. Directors incorporated. — The said 


board of directors shall be, and they are hereby 
constituted a body politic and corporate, under 
the name and style of the “western North Caro- 
lina sanatorium for the treatment of tubercu- 
losis,” and upon them, as such, are hereby con- 
ferred all the duties, powers, privileges and obli- 
gations incident to bodies corporate. (1935, c. 
Oilee Suton) 


§ 1381-66. Organization of directors; acquisi- 
tion of site; appropriation—Said board of direc- 
tors are hereby given full power and authority 
to meet and organize and from their number se- 
lect a chairman to purchase a site or sites in 
western North Carolina, to purchase, renovate, 
remodel or erect buildings and provide such ap- 
paratus and equipment as may be necessary to 
establish said sanatorium and prepare it for the 
reception of patients. (1935, c. 91, s. 6.) 


§ 131-67. Superintendent. — The board of di- 
rectors shall have the power to elect a superin- 
tendent and prescribe his duties. The said su- 
perintendent shall be a skilled physician, trained 
and experienced in the treatment of tuberculosis, 
of good moral character, and good business hab- 
its, and otherwise qualified to discharge the du- 
ties of his office. He shall hold office for a period 
of two years from and after the date of his elec- 
tion, unless sooner removed therefrom by the 
board for incompetence or misconduct in office, 
and shall keep a record of his transactions and 
duly enter the same in a book or books for that 
purpose. (1935, c. 91, s. 7.) 


§ 131-68. Subordinate officers and employees. 
—Said superintendent shall employ such subor- 
dinate officers and employees of said sanatorium 
as may be necessary, and fix their compensation, 
subject to the approval of said board, and within 
the appropriation made to said institution; the 
said superintendent shall have the power to dis- 
charge any of the employees for incompetence 
or misconduct in office, and his proceedings in 
regard to any act of this character shall be re- 
ported to the said board of directors. (1935, c. 
91, s. 8.) 
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§ 181-69. Reports of superintendent; board 
meetings; reports to legislature. — The superin- 
tendent shall make monthly reports to the chair- 
man of the board of directors, clearly setting 
forth the conditions and workings of the institu- 
tion, and upon receipt of said report, said chair- 
man shall have the authority to convene said 
board if, in his discretion, he deems it necessary 
to do so. Said superintendent shall make a de- 
tailed report of the conditions and workings of 
the institution every three months to the board 
of directors, and he shall annually make a detailed 
report to the governor of North Carolina. The 
board of directors shall be required to hold meet- 
ings of their board every three months or oftener 
if the chairman of said board shall call them to- 
gether, and the said board shall be required to 
make biennial reports of the conditions and work- 
ings of the hospital to the governor and generak 
assembly. (1935, c. 91, s. 9.) 


§ 131-70. Executive committee.—The board of 
directors shall at their first meeting select from: 
their number an executive committee composed 
of the chairman of said board and two other 
members, who, in the absence of the board of 
directors, shall have the direction of the affairs 
of said hospital. The successors to the members 
of the executive committee and the manner and 
time of their election shall be provided by the 
by-laws and regulations made for the said institu- 
tion. (1935, c. 91, s. 10.) 


§ 131-71. By-laws and regulations—vThe board 
of directors shall make all by-laws and regula- 
tions for the government of said institution 
as shall be necessary, among which regula- 
tions shall be such as shall make said sanatorium 
as nearly self-supporting as shall be consistent 
with the purpose of its creation. (1935, c. 91, 
Selb.) 


§ 131-72. Gifts and grants from governments 
or agencies; bond issues.—In addition to the pow- 
ers generally granted to bodies corporate in North 
Carolina, the “western North Carolina sanatorium 
for the treatment of tuberculosis” shall have and 
is hereby granted authority to receive gift or 
grant from the United States government or any 
other agency or government, and shall have the 
right by vote of the board of directors, approved 
by the treasurer of the state of North Carolina, to 
issue bonds of said institution payable solely out 
of the receipts or revenues of any undertaking en- 
gaged in or undertaken by said board for which 
said bonds were issued, but shall not have the 
right to pledge any property of the institution or 
to make said bonds an obligation of said institu- 
tion further than the revenue derived from the 
projects for which the bonds were issued, and said 
bonds so issued shall not be a charge upon the 
general property of the western North Carolina 
sanatorium for the treatment of tuberculosis, nor 
any obligation of the State of North Carolina. 
(1935, c. 91, s. 12.) 


§ 131-73. State treasurer as treasurer of san- 
atorium.—The treasurer of the State of North 
Carolina shall be ex-officio treasurer of said cor- 
poration and shall keep all accounts of said san- 
atorium and pay out all monies to its credit in 
the. way and manner as now or hereafter may 
be provided by law for the disbursement of funds 
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of the State of North Carolina specifically allotted 
to any institution or for any specified purpose. 
(1935, c. 91, s. 13.) 


§ 181-74. Gifts and donations for benefit of 
sanatorium.—The said board of directors shall be 
empowered to receive or accept gifts or dona- 
tions for the benefit of said sanatorium which 
shall be used by said board in their discretion 
for the purpose of carrying out the work for which 
the sanatorium is established. (1935, c. 91, s. 16.) 


§ 131-75. Pay of directors—Each member of 
the board of directors shall be entitled to receive 
as compensation and expenses the sums fixed by 
the biennial appropriations acts. (1935, c. 91, s. 
17) 


Art. 9, Eastern North Carolina Sanatorium. 


§ 131-76. Establishment of Eastern North Caro- 
lina sanatorium for treatment of tuberculosis. 
—There shall be established in eastern North 
Carolina, in the manner hereinafter set out, a san- 
atorium for the treatment of persons afflicted with 
tuberculosis, to be known as the “Eastern North 
Carolina Sanatorium for the Treatment of Tuber- 
Gulosisi? 9.(19389) ica 325s ads) 


§ 131-77. Control of sanatorium by board of 
directors.— The control of said sanatorium au- 
thorized by the provisions of this article shall be 
vested in the board of directors appointed by the 
governor of North Carolina under the provisions 
of § 131-62 and their successors in office. (1939, 
CUSZ550S. 125) 


§ 181-78. Powers of directors as to erection, 
organization and operation, etc., of sanatorium.— 
The said board of directors are hereby given full 
power and authority, subject to the provisions of 
this article, to erect, organize, operate, supervise, 
manage and maintain the said Eastern North Car- 
olina sanatorium for the treatment of tuberculosis, 
and there is hereby conferred upon the said board 
with respect to such sanatorium the same duties, 
powers, privileges, authority and obligations which 
the said board now has in connection with the 
operation and management of the North Carolina 
sanatorium for the treatment of tuberculosis and 
the Western North Carolina sanatorium for the 
treatment of tuberculosis, including the power to 
elect a superintendent and prescribe his duties, 
and to do all things needful in connection with 
the erection, operation, management and control 
of such sanatorium. (1939, c. 325, s. 3.) 

Cross Reference.—As to bonds for construction of Eastern 
North Carolina sanatorium, see article 6, paragraph 35, 
of Chapter 142, 

§ 131-79. By-laws and regulations.—The said 
board of directors shall make all by-laws and reg- 
ulations for the government of said sanatorium as 
shall be necessary, among which regulations shall 
be such as shall make said sanatorium as nearly 
self-supporting as shall be consistent with the pur- 
poses of its creation. (1939, c. 325, s. 5.) 


§ 181-80. State treasurer to act as ex-officio 
treasurer of sanatorium.—The treasurer of the 
State of North Carolina shall be ex-officio treas- 
urer of said sanatorium and shall keep all ac- 
counts of said sanatorium and pay out all monies 
to its credit in the way and manner as now or 
hereafter may be provided’ by law for the dis- 
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bursement of funds of the State of North Carolina 
specifically allotted to any institution or for any 
specified purpose. (1939, c. 325, s. 6.) 


§ 131-81. Gifts and donations.—The said board 
of directors are empowered to receive or accept 
gifts or donations for the benefit of said sana- 
torium which shall be used by said board in their 
discretion for the purpose of carrying out the 
work for which the sanatorium is established. 
(1939, c. 325, s. 12.) 


§ 181-82. Compensation of directors. — Each 
member of the board of directors while engaged 
in attending to the affairs of said sanatorium shall 
be entitled to receive as compensation the sums 
fixed by the biennial appropriations acts. (1939, c. 
325, s. 13.) 


Art. 10. Funds of Deceased Inmates. 


§ 131-88. Applied to debts due by such in- 
mates to such hospitals or institutions—When- 
ever any funds shall be placed or deposited with 
the officials of any state hospital or other chari- 
table institution by or for any patient or inmate 
thereof, and the person by or for whom such de- 
posit is made dies while a patient or inmate of 
such state hospital or other charitable institution 
or leaves such institution and at the time of 
such death, or departure, such patient or in- 
mate is indebted to said hospital or other chari- 
table institution for care and maintenance while 
such patient or inmate, the board of directors or 
trustees of such state hospital or other charitable 
institution are hereby authorized, empowered and 
directed to apply such deposit, or so much thereof 
as may be necessary, and which may remain in 
their hands unclaimed for the space of three years 
after such death or departure on and in satisfac- 
tion of the indebtedness of such patient or inmate, 
to said state hospital or other charitable institu- 
tion for said care and maintenance. If the whole 
of such amount so on deposit shall not be required 
or necessary for the payment in full of such in- 
debtedness for such care and maintenance, the re- 
mainder shall continue to be held by said officials, 
and paid out and applied as may be by law. re- 
quired. (1933,-c. 352, s. 1.) 


Artinii: 


§ 131-84. Establishment of sanatorium; power 
and authority of directors—There shall be es- 
tablished at, or as near to’as feasible, the North 
Carolina sanatorium for the treatment of tu- 
berculosis, a sanatorium for the treatment of 
tubercular prisoners or convicts. The board of 
directors of the North Carolina Sanatorium for 
the treatment of tuberculosis shall have the same 
authority and power over said sanatorium as they 
have over the North Carolina sanatorium for the 
treatment of tuberculosis. (1923, c. 96; 1923, c. 
1275 S.08t eo 3204 yh) 


Sanatorium for Tubercular Prisoners. 


Editor’s Note.—This act was reviewed in 1 N. C. Law Rev. 


269. 


§ 181-85. Reports from county physicians or 
health officers; history of case, etc.—The county 
physician or county health officer of the various 
counties of the state who has examined any 
prisoner, or convict upon the public roads, and 
has pronounced him to be affected with tuber- 
culosis, is required to report such case to the 
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board of directors of the North Carolina sana- 
torium for the treatment of tuberculosis, giving 
a history of the same and such other facts as 
the board of directors of the North Carolina 
sanatorium for the treatment of tuberculosis may 
determine in its rules and regulations. (1923, 
rahe gaa ee: et GAS ee a Gy 


§ 181-86. Physician at state prison and con- 
vict camp.—The physician in charge of the state 
prison or any particular convict camp of state 
prisoners shall make similar reports under sim- 
ilar rules and regulations to the board of di- 
rectors of the North Carolina sanatorium for 
the treatment of tuberculosis of all state prison- 
ers who upon examination by him have been 
determined to be affected with tuberculosis. 
(roaster ters 42. C2-S97220(c),) 


§ 131-87. Examination by directors of sana- 
torium; transfer to sanatorium.—The board of 
directors of the North Carolina sanatorium for 
the treatment of tuberculosis, upon receiving such 
reports, shall examine into the condition of these 
prisoners or convicts, and, if it is determined that 
such condition justifies it, shall direct their trans- 
fer from either county authorities, if a county 
prisoner, or. the state prison, if a state prisoner, 
to the sanatorium herein provided. The cost of 
such transfer, if it is a county prisoner, shall be 
paid by the county from which he is transferred; 
if a state prisoner, the cost shall be paid by the 
state prison. If a tuberculous prisoner is thus 
transferred to the sanatorium, the county from 
which he is sent shall, upon notice from the sana- 
torium that the prisoner has recovered or is in 
such condition that it would be safe to return him 
to the county, within five days after such notice, 
send for such prisoner and return him to the 
county from which he was committed. Any fail- 
ure on the part of the county to send for such 
prisoner as herein provided after such notice shall 
render the county liable for the expenses of main- 
taining, the prisoner. (1923, c. 127, Ss. 5s 1927, c: 
ToT ec ee0ld)e) 


§ 131-88. Care and safekeeping of convicts. 
—In addition to the authority to make rules and 
regulations hereinbefore conferred upon the board 
of directors of the North Carolina sanatorium 
for the treatment of tuberculosis, it is further au- 
thorized to make such rules and regulations as in 
its judgment may seem wise in relation to the 
care and safe-keeping of the prisoners and con- 
victs so transferred to the state sanatorium for 
tubercular, prisoners. (1923, c. 127, s. 6; C. S. 
7220(e).) 


§ 131-89. Administration of article; rules and 
regulations—The administration of this article 
is given exclusively to the board of directors of 
the North Carolina sanatorium for the treatment 
of tuberculosis, which board is expressly author- 
ized and empowered to make such rules and reg- 
ulations not inconsistent with this article as it 
may deem wise: first, as to the determination 
of whether a particular convict is suffering with 
tuberculosis, and second, whether or not the dis- 
ease is in such a stage as to require special 
treatment. (1923, c. 127. s. 1; C. S, 7220(f).) 


Art. 12. Hospital Authorities Law. 
§ 131-90. Short title—-This article may be re- 
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ferred to as the Authorities Law.” 


(1943, c. 780, s. 1.) 


“Hospital 


§ 131-91. Finding and declaration of necessity. 
—It is hereby declared that conditions resulting 
from the concentration of population in various 
cities and towns of the state having a population 
of more than seventy-five thousand inhabitants re- 
quire the construction, maintenance and operation 
of adequate hospital facilities for the care of the 
public health and for the control and treatment of 
epidemics, for the care of the indigent and for the 
public welfare; that in various cities and towns of 
the state having a population of more than 
seventy-five thousand inhabitants, there is a lack 
of adequate hospital facilities available to the in- 
habitants thereof and that consequently many per- 
sons including persons of low income are forced 
to do without adequate medical and hospital care 
and accommodations; that these conditions cause 
an increase in and spread of disease and crime 
and constitute a menace to the health, safety, 
morals and welfare of the state and impair eco- 
nomic values; that the aforesaid conditions also 
exist in certain areas surrounding such cities and 
towns; that these conditions cannot be remedied 
by the ordinary operations of private enterprises; 
that the providing of adequate hospital and medi- 
cal care are public uses and purposes for which 
public money may be spent and private property 
acquired; that it is in the public interest that ade- 
quate hospital and medical facilities and care be 
provided in such concentrated centers of popula- 
tion in order to care for and protect the health and 
public welfare; and the necessity in the public in- 
terest for the provision hereinafter enacted is here- 
by declared as a matter of legislative determina- 
tion. (1943, c. 780, s. 2.) 


§ 131-92. Definitions. — The following terms, 
wherever used or referred to in this article shall 
have the following respective meanings, unless a 
different meaning clearly appears from the con- 
text? 


(1) “Authority” or “hospital authority” shall 
mean a public body and a body corporate and 
politic organized in accordance with the provi- 
sions of this article for the purposes, with the 
powers and subject to the restrictions hereinafter 
set forth. 


(2) “City” shalf mean the city or town having 
a population of more than seventy-five thousand 
inhabitants (according to the last Federal census) 
which is, or is about to be, included in the terri- 
torial boundaries of an authority when created 
hereunder. 


(3) “Council” shall mean the legislative body, 
council, board of commissioners, board of trustees, 
or other body charged with governing the city. 


(4) “City clerk” and “mayor” shall mean the 
clerk and mayor, respectively, of the city or the 
officers thereof charged with the duties custom- 
arily imposed on the clerk and mayor, respec- 
tively. 

(5) “Municipality” shall mean any county, city, 
town or incorporated village, other than the city 
as defined above, which is located within or par- 
tially within the territorial boundaries of an au- 
thority. 

(6) “Commissioner” the 


shall mean one of 
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members of an authority appointed in accordance 
with the provisions of this article. 

(7) “Government” shall include the state and 
federal governments and any subdivision, agency 
or instrumentality, corporate or otherwise, of 
either of them. 

(8) “State” shall mean the state of North Caro- 
lina. 

(9) “Federal Government” shall include the 
United States of America, the federal emergency 
administration of public works or any agency, in- 
strumentality, corporate or otherwise, of the 
United States of America. 

(10) “Hospital project” shall include all real 
and personal property, buildings and improve- 
ments, offices, and community facilities acquired 
or constructed or to be acquired or constructed 
pursuant to a single plan or undertaking to pro- 
vide adequate hospital facilities and medical care 
for concentrated centers of population, including 
persons of low income. The term “hospital pro- 
ject” may also be applied to the planning of the 
buildings and improvements, the acquisition of 
property, the construction, reconstruction, altera- 
tion and repair of the improvements and all other 
work in connection therewith. 

(11) “Bonds” shall mean any bonds, interim 
certificates, notes, debentures, or other obligations 
of the authority issued pursuant to this article. 

(12) “Trust indenture’ shall include  instru- 
ments pledging the revenues of real or personal 
properties but not conveying such properties or 
conferring a right to foreclose and cause a sale 
thereof. 

(13) “Contract” shall mean any agreement of 
an authority with or for the benefit of an obligee 
whether contained in a resolution, trust indenture, 
mortgage, lease, bond or other instrument. 

(14) “Real property” shall include lands, lands 
under water, structures, and any and all ease- 
ments, franchises and incorporeal hereditaments 
and every estate and right therein, legal and equit- 
able, including terms for years and liens by way 
of judgment, mortgage or otherwise. 

(15) “Obligee of the authority” or “obligee”’ 
shall include any bondholder, trustee or trustees 
for any bondholders, any lessor demising property 
to the authority used in connection with a hospital 
project or any assignee or assignees of such les- 
sor’s interest or any part thereof, and the United 
States of America, when it is a party to any con- 
tract with the authority. (1943, c. 780, s. 3.) 


§ 131-93. Creation of authority.—If the council 
of any city in the state having a population of 
more than seventy-five thousand according to the 
last federal census, shall, upon such investigation 
as it deems necessary, determine: 


(1) That there is a lack of adequate hospital 
facilities and medical accommodations from the 
operations of private enterprises in the city and 
said surrounding area; and/or 

(2) That the public health and welfare, includ- 
ing the health and welfare of persons of low in- 
come in the city and said surrounding area, re- 
quire the construction, maintenance or operation 
of public hospital facilities for the inhabitants 
thereof; the council shall adopt a resolution so 
finding (which need not go into any detail other 
than the mere finding) and shall cause notice of 
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such determination to be given to the mayor, who 
shall thereupon appoint, as hereinafter provided, 
eighteen commissioners to act as an authority. 
Said commission shall be a public body and a 
body corporate and politic upon the completion 
of the taking of the following proceedings: 

The commissioners shall present to the secre- 
tary of state an application signed by them, which 
shall set forth (without any detail other than the 
mere recital): (1) That the council has made the 
aforesaid determination after such investigation, 
and that the mayor has appointed them.as com- 
missioners; (2) the name and official residence of 
each of the commissioners, together with a certi- 
fied copy of the appointment evidencing their 
right to office, the date and place of induction into 
and taking oath of office, and that they desire the 
hospital authority to become a public body and a 
body corporate and politic under this article; (3) 
the term of office of each of the commissioners; 
(4) the name which is proposed for the corpora- 
tion; and (5) the location and the principal office 
of the proposed corporation. The application 
shall be subscribed and sworn to by each of the 
said commissioners before an officer authorized 
by the laws of the state to take and certify oaths, 
who shall certify upon the application that he 
personally knows the commissioners and knows 
them to be the officers as asserted in the applica- 
tion, and that each subscribed and swore, thereto 
in the officer’s presence. ‘The secretary of state 
shall examine the application and if he finds that 
the name proposed for the corporation is not 
identical with that of a person or of any other 
corporation of this state or so nearly similar as 
to lead to confusion and uncertainty he shall re- 
ceive and file it and shall record it in an appropri- 
ate book of record in his office. 

When the application has been made, filed and 
recorded, as herein provided, the authority shall 
constitute a public body and a body corporate and 
politic under the name proposed in the applica- 
tion; the secretary of state shall make and issue 
to the said commissioners a certificate of incor- 
poration pursuant to this article, under the seal of 
the state, and shall record the same with the ap- 
plication. 

The boundaries of such authority shall include 
said city and the area within ten miles from the 
territorial boundaries of said city but in no event 
shall it include the whole or a part of any other 
city nor any area included within the boundaries 
of another authority. In case an area lies within 
ten miles of the boundaries or more than one city 
such area shall be deemed to be within the bound- 
aries of the authority embracing such area which 
was first established, all priorities to be deter- 
mined on the basis of the time of the issuance of 
the aforesaid certificates by the secretary of state. 
After the creation of an authority, the subsequent 
existence within its territorial boundaries of more 
than one city shall in no way affect the territorial 
boundaries of such authority. 

In any suit, action or proceeding involving the 
validity or enforcement of or relating to any con- 
tract of the authority, the authority shall be con- 
clusively deemed to have been established in ac- 
cordance with the provisions of this article upon 
proof of the issuance of the aforesaid certificate 
by the secretary of state. A copy of such certi- 
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ficate, duly certified by the secretary of state, 
shall be admissible in evidence in any such suit, 
action or proceeding, and shall be conclusive 
proof of the filing and contents thereof. (1943, 
©,780.05.742) 


§ 131-94. Appcintment, qualifications, and ten- 
ure of commissioners.—An authority shall consist 
of eighteen commissioners appointed by the mayor 
and he shall designate the first chairman. 

One third of the commissioners. who are first 
appointed shall be designated by the mayor to 
serve for terms of four years, one third to serve 
for terms of eight years, and one third to serve 
for terms of twelve years respectively from the 
date of their appointment. Thereafter, the term 
of office shall be three years. A commissioner 
shall hold office until his successor has been ap- 
pointed and has qualified. Vacancies shall. be 
filled for the unexpired term. In the event of a 
vacancy or vacancies in the membership of the 
board by expiration of term of office or otherwise, 
the remaining members of the board shall submit 
to the mayor nominations for appointments. The 
mayor may successively require any number of 
additional nominations, and shall have power to 
appoint any person so nominated. All such vacan- 
cies shall be filled from such nominations. A 
majority of the commissioners shall constitute a 
quorum. The mayor shall file with the city clerk 
a certificate of the appointment or reappointment 
of any commissioner and such certificate shall be 
conclusive evidence of the due and_ proper 
appointment of such commissioner. A commis- 
sioner shall receive no compensation for his 
services but he shall be entitled to the necessary 
expenses including traveling expenses incurred in 
the discharge of his duties. 

When the office of the first chairman of the 
authority becomes vacant, the authority shall 
select a chairman from among its members. An 
authority shall select from among its mémbers a 
vice-chairman, and it may employ a secretary, 
technical experts and such other officers, agents 
and employees, permanent and temporary, as it 
may require, and shall determine their qualifica- 
tions, duties and compensation. An authority 
may employ its own counsel and legal staff. An 
authority may delegate to one or more of its 
agents or employees such powers or duties as it 
may deem proper. (1943, c. 780, s. 5.) 


§ 131-95. Duty of the authority and commis- 
sioners of the authority.—The authority and its 
commissioners shall be under a statutory duty to 
comply or to cause compliance strictly with all 
provisions of this article and the laws of the state 
and in addition thereto, with each and every 
term, provision and covenant in any contract of 
the authority on its part to be kept or performed. 
(1943, c. 780, s. 6.) 


§ 131-96. Interested commissioners or employ- 
€es.—No commissioner or employee of an author- 
ity shall acquire any interest direct or indirect in 
any hospital project or in any property included 
or planned to be included in any project, nor shall 
he have any interest direct or indirect in any con- 
tract or proposed contract for materials or serv- 
ices to be furnished or used in connection with any 
hospital project. If any commissioner or em- 
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ployee of an authority owns or controls an in- 
terest direct or indirect in any property included 
or planned to be included in any hospital project, 
he shall immediately disclose the same in writing 
to the authority and such disclosure shall be 
entered upon the minutes of the authority. Fail- 
ure to so disclose such interest shall constitute 
misconduct in office. (1943, c. 780, s. 7.) 


§ 181-97. Removal of commissioners. — The 
mayor may remove a commissioner for inefficiency 


or neglect of duty or misconduct in office, but 


only after the commissioner shall have been given 
a copy of the charges against him (which may be 
made by the mayor) at least ten days prior to the 
hearing thereon and had an opportunity to be 
heard in person or by counsel. 

Any obligee of the authority may file with the 
mayor written charges that the authority is violat- 
ing wilfully any law of the state or any term, pro- 
vision or covenant in any contract to which the 
authority is a party. The mayor shall give each 
of the commissioners a copy of such charges at 
least ten days prior to the hearing thereon and an 
opportunity to be heard in person or by counsel 
and shall within fifteen days after receipt of such 
charges remove any commissioners of the author- 
ity who shall have been found to have acquiesced 
in any such wilful violation. 

If, after due and diligent search, a commissioner 
to whom charges are required to be delivered here- 
under cannot be found within the county where 
the authority is located, such charges shall be 
deemed served upon said commissioner if mailed 
to him at his last known address as same appears 
upon the records of the authority. 

A commissioner shall be deemed to have ac- 
quiesced in a wilful violation by the authority of 
a law of this state or of any term, provision or 
covenant contained in a contract to which the au- 
thority is a party, if, before a hearing is held on 
charges against him, he shall not have filed a 
written statement with the authority of his ob- 
jections to, or lack of participation in, such viola- 
tion. 

In the event of the removal of any commis- 
sioner, the mayor shall file in the office of the city 
clerk a record of the proceedings together with 
the charges made against the commissioners and 
the findings thereon. (1943, c. 780, s. 8.) 


§ 131-98. Powers and authority.—An authority 
shall constitute a public body and a body corporate 
and politic, exercising public powers, and having 
all the powers necessary or convenient to carry 
out and effectuate the purposes and provisions of 
this article, including the following powers in ad- 
dition to others herein granted: 

To investigate into hospital, medical and health 
conditions and into the means and methods of im- 
proving such conditions; to determine where in- 
adequate hospital and medical facilities exist; to 
study and make recommendations concerning the 
plan of any city or municipality located within its 
boundaries in relation to the problem of providing 
adequate hospital, medical and nursing facilities, 
and the providing of adequate hospital, medical 
and nursing facilities for the inhabitants of such 
city and area, including persons of low income in 
such city and area; to prepare, carry out and oper- 
ate hospital projects; to provide and operate out- 
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patient departments, maternity clinics and any 
other clinics customarily operated in hospitals in 
metropolitan centers; to provide teaching and in- 
struction programs and schools for medical stu- 
dents, internes, physicians and nurses; to provide 
and maintain continuous resident physician and 
interne medical services; to appoint an admin- 
istrator, a superintendent or matron, and neces- 
sary assistants, and any and all other employees 
deemed necessary or advisable and fix their com- 
pensation, and to remove such appointees; to 
adopt by-laws for the conduct of its business; to 
adopt necessary rules and regulations for the gov- 
ernment of the authority and its employees; to 
enter into contracts for necessary supplies, equip- 
ment or services incident to the operation of its 
business; to appoint such committees or subcom- 
mittees as it shall deem advisable, and fix their 
duties and responsibilities, and to do all things 
necessary in connection with the construction, re- 
pair, reconstruction, management, supervision, 
control and operation of its business, including 
but not limited to the hospital and all departments 
thereof; to accept donations of money, personal 
property or real estate for the benefit of the au- 
thority and take title thereto from any person, 
firm, corporation or society desiring to make such 
donations; to determine and regulate the condi- 
tions under which the privilege of practicing with- 
in any hospital operated by the authority may be 
available to physicians, and to promulgate reason- 
able rules and regulations governing the conduct 
of physicians and nurses while on duty in said 
hospital; to establish and maintain a training 
school for nurses; to make rules and regulations 
governing the admission of patients to, and the 
care, conduct, and treatment of patients in, the 
hospital; to determine whether patients presented 
to the hospital for treatment are subjects for 
charity and to fix the compensation to be paid by 
patients other than those unable to assist them- 
selves; to maintain and operate isolation wards 
for the care and treatment of mental, contagious 
or other similar diseases; to provide for the con- 
struction, reconstruction, improvement, alteration 
or repair of any hospital project or any part there- 
of; to take over by purchase, lease or otherwise 
any hospital project located within its boundaries 
undertaken by any government, or by any city or 
municipality located in whole or in part within its 
boundaries; to act as agent for the federal gov- 
ernment in connection with the acquisition, con- 
struction, operation and/or management of a 
hospital project, or any part thereof; to arrange 
with any city or municipality located in whole or 
in part within its boundaries or with a govern- 
ment for the furnishing, planning, replanning, in- 
stalling, opening or closing of streets, roads, road- 
ways, alleys, sidewalks or other places or facilities 
or for the acquisition by such city, municipality, 
or a government of property, options or property 
rights or for the furnishing of property or serv- 
ices in connection with a project; to arrange with 
the state, its subdivision and agencies, and any 
county, city or municipality of the state, to the 
extent that it is within the scope of each of their 
respective functions, (a) to cause the services 
customarily provided by each of them to be ren- 
dered for the benefit of such hospital authority 
and (b) to provide and maintain parks and sew- 
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age, water and other facilities adjacent to or in 
connection with hospital projects and to lease or 
rent any of the dwelling or other accommodations 
or any of the lands, buildings, structures or facilit- 
ies embraced in any hospital project and to estab- 
lish and revise the rents or charges therefor; to 
purchase, lease, obtain options upon, acquire by 
gift, grant, bequest, devise, or otherwise any prop- 
erty real or personal or any interest therein from 
any person, firm, corporation, city, municipality, 
or government; to acquire by eminent domain any 
real property, including improvements and fix- 
tures thereon; to sell, exchange, transfer, assign, 
or pledge any property real or personal.or any 
interest therein to any person, firm, corporation, 
municipality, city, or government; to own, hold, 
clear and improve property; to insure or provide 
for the insurance of the property or operations of 
the authority against such risks as the authority 
may deem advisable; to borrow money upon its 
bonds, notes, debentures or other evidences of in- 
debtedness and to secure the same by pledges of 
its revenues in the manner and to the extent here- 
inafter provided; in connection with any loan by 
a government, to agree to limitations upon the 
exercise of any powers conferred upon the au- 
thority by this article; to invest any funds held in 
reserves or sinking funds, or any funds not re- 
quired for immediate disbursement, in property or 
securities in which trustees, guardians, executors, 
administrators, and others acting in a fiduciary 
capacity may legally invest funds subject to their 
control; to sue and be sued; to have a seal and 
to alter the same at pleasure; to have perpetual 
succession; to make and execute contracts and 
other instruments necessary or convenient to the 
exercise of the powers of the authority; to make 
and from time to time amend and repeal by-laws, 
rules and regulations not inconsistent with this 
article, to carry into effect the powers and pur- 
poses of the authority. An authority may exercise 
any or all of the powers herein conferred upon it, 
either generally or with respect to any specific 
hospital project or projects, through or by an 
agent or agents which it may designate, including 
any corporation or corporations which are or 
shall be formed under the laws of this state, and 
for such purposes an authority may cause one or 
more corporations to be formed under the laws 
of this state or may acquire the capital stock of 
any corporation or corporations. Any corporate 
agent, all of the stock of which shall be owned 
by the authority or its nominee or nominees, may 


‘to the extent permitted by law exercise any of the 


powers conferred upon the authority herein. In 
addition to all of the other powers herein con- 
ferred upon it, an authority may do all things 
necessary and convenient to carry out the powers 
expressly given in this article. No provisions 


with respect to the acquisition, operation or dis- , 


position of property by other public bodies shall 
be applicable to an authority unless the legislature 
shall specifically so state. (1943, c. 780, s. 9.) 


§ 131-99. Eminent domain. — The authority 
shall have the right to acquire by eminent domain 
any real property, including fixtures and improve- 
ments, which it may deem necessary to carry out 
the purposes of this article after the adoption by 
it of a resolution declaring that the acquisition of 
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the property described therein is in the public in- 
terest and necessary for public use. The authority 
may exercise the power of eminent domain pur- 
suant to the provisions of either: 

(a) Sections 40-11 to 40-29. 

(b) Any other applicable statutory provisions 
now in force or hereafter enacted for the exercise 
of the power of eminent domain. 

Property already devoted to a public use may 
be acquired, provided, that no property belonging 
to any city or municipality or to any government 
or to any religious or charitable corporation may 
be acquired without its consent and that no 
property belonging to a public utility corporation 
may be acquired without the approval of the com- 
mission or other officer or tribunal, if any there 


be, having regulatory power over such corpora- 


tion. (19438, c. 780, s. 10.) 


§ 131-100. Zoning and building laws. — All 
hospital projects of an authority shall be subiect 
to the planning, zoning, sanitary and building 
laws, ordinances and regulations applicable to the 
locality in which the hospital project is situated. 
(1943, c. 780, s. 11.) 


§ 131-101. Types of bonds.—The authority shall 
have power and is hereby authorized from time to 
time in its discretion to issue for the purpose only 
of constructing, furnishing and equipping new 
buildings or additions to existing buildings: 

(a) Bonds on which the principal and interest 
are payable exclusively from the income and rev- 
enues of the project constructed, furnished and 
equipped with the proceeds of such bonds or with 
such proceeds together with the proceeds of a 
grant from the federal government to aid in financ- 
ing, furnishing or equipment thereof, provided, 
however, that the credit of the authority shall not 
be pledged to the payment of such bonds, but 
such bonds shall be payable only (and the bonds 
shall so state on their face) from the revenues of 
the designated hospital project or projects, and if 
the authority so determines, shall be additionally 
secured by a trust indenture pledging such rey- 
enues from such designated hospital project or 
projects. 

Neither the commissioners of the authority nor 
any person executing the bonds shall be liable per- 
sonally on the bonds by reason of the issuance 
thereof. 

The bonds and other obligations of the author- 
ity (and such bonds and obligations shall so state 
on their face) shall not be a debt of any city or 
municipality located within its boundaries or of 
the state and neither the state nor any such city 
or municipality shall be liable thereon, nor in any 
event shall they be payable out of any funds or 
properties other than those of the authority. The 
bonds shall not constitute an indebtedness within 
the meaning of any constitutional or statutory 
debt limitation of. the laws of the state. Bonds 
may be issued under this article notwithstanding 
any debt or other limitation prescribed in any 
statute. (1943, c. 780, s. 12.) 


§ 131-102. Form and sale of bonds.—The bonds 
of the authority shall be authorized by its resolu- 
tion and shall be issued in one or more series and 
shall bear such date or dates, mature at such time 
or times, not exceeding sixty years from their 
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respective dates, bear interest at such rate or 
rates, not exceeding six per centum (6%) pet 


annum payable semiannually, be in such denomi- 
nations (which may be made interchangeable) be 
in such form, either coupon or registered, carry 
such registration privileges, be executed in such 
manner, be payable in such medium of payment, 
at such place or places, and be subject to such 
terms of redemption (with or without premium) 
as such resolution or its trust indenture or mort- 
gage may provide. 

The bonds shall be sold at public sale held after 
notice published once at least ten days prior to 
such sale in a néwspaper having a general circula- 
tion in the city and in a financial newspaper pub- 
lished in the city of New York, New York, or in 
the city of Chicago, Illinois, and; provided that if 
no bid is received upon such notice which is a 
legal bid and legally acceptable under such notice, 
then and in that event the bonds may be sold at 
private sale at any time within thirty days after 
the date for receiving bids given in such notice, 
provided, however, that such bonds may be sold 
to the federal government at private sale without 
any public advertisement. The bonds may be sold 
at such price or prices as the authority shall deter- 
mine provided that the interest cost to maturity of 
the money received for any issue of said bonds 
shall not exceed six per centum (6%) per annum. 

Pending the authorization, preparation, execu- 
tion or delivery of definitive bonds, the authority 
may issue interim certificates, or other temporary 
obligations, to the purchaser of such bonds. Such 
interim certificates, or other temporary obliga- 
tions, shall be in such form, contain such terms, 
conditions and provisions, bear such date or dates, 
and evidence such agreements relating to their 
discharge or payment or the delivery of definitive 
bonds as the authority may by resolution, trust 
indenture or mortgage determine. 

In case any of the officers whose signatures ap- 
pear on any bonds or coupons shall cease to be 
such officers before the delivery of such bonds, 
such signatures shall, nevertheless, be valid and 
sufficient for all purposes, the same as if they had 
remained in office until such delivery. 

The authority shall have power out of any funds 
available therefor to purchase any bonds issued by 
it at a price not more than the principal amount 
thereof and the accured interest; provided, how- 
ever, that bonds payable exclusively from the rev- 
enues of a designated project or projects shall be 
purchased out of any such revenues available 
therefor. All bonds so purchased shall be can- 
celed. This paragraph shall not apply to the re- 
demption of bonds. 

Any provision of any law to the contrary not- 
withstanding, any bonds, interim certificates, or 
other obligations issued pursuant to this article 
shall be fully negotiable. (1943, c. 780, s. 13.) 


§ 131-103. Provisions of bonds, trust indentures, 
and mortgages.—In connection with the issuance 
of bonds and/or the incurring of any obligation 
under a lease and in order to secure the payment 
of such bonds and/or obligations, the authoritv 
shall have power: 

(1) To pledge by resolution, trust indenture, 
mortgage (subject to the limitations herein im- 
posed), or other contract, all or any part of its 
rents, fees, or revenues. 
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(2) To covenant against mortgaging all or any 
part of its property, real or personal, then owned 
or thereafter acquired, or against permitting or 
suffering any lien thereon. 

(3) To covenant with respect to limitations on 
its right to sell, lease or otherwise dispose of any 
hospital project or any part thereof, or with re- 
spect to limitations on its right to undertake ad- 
ditional hospital projects. 

(4) To covenant against pledging all or any 
part of its rents, fees and revenues to which its 
right then exists or the right to which may there- 
after come into existence or against permitting or 
suffering any lien thereon. , 

(5) To provide for the release of property, 
rents, fees and revenues from any pledge or mort- 
gage, and to reserve rights and powers in, or the 
right to dispose of, property which is subject to a 
pledge or mortgage. 

(6) To covenant as to the bonds to be issued 
pursuant to any resolution, trust indenture, mort- 
gage or other instrument and as to the issuance 
of such bonds in escrow or otherwise, and as to 
the use and disposition of the proceeds thereof. 

(7) To covenant as to what other, or additional 
debt, may be incurred by it. 

(8) To provide for the terms, form, registration, 
exchange, execution and authentication of bonds. 

(9) To provide for the replacement of lost, 
destroyed or mutilated bonds. 

(10) To covenant as to the use of any or all of 
its property, real or personal. 

(11) To create or to authorize the creation of 
special funds in which there shall be segregated 
(a) the proceeds of any loan and/or grant; (b) 
all of the rents, fees and revenues of any hospital 
project or projects or parts thereof; (c) any 
moneys held for the payment of the costs of 
operation and maintenance of any such hospital 
projects or as a reserve for the meeting of con- 
tingencies in the operation and maintenance there- 
of; (d) any moneys held for the payment of the 
principal and interest on its bonds or the sums 
due under its leases and/or as a reserve for such 
payments; and (e) any moneys held for any other 
reserve or contingencies; and to covenant as to 
the use and disposal of the moneys held in such 
funds. 

(12) To redeem the bonds, and to covenant fo1 
their redemption and to provide the terms and 
conditions thereof. 

(13) To covenant against extending the time 
for the payment of its bonds or interest thereon, 
directly or indirectly, by any means or in any 
manner. 

(14) To prescribe the procedure, if any, by 
which the terms of any contract with bondholders 
may be amended or abrogated, the amount of 
bonds the holders of which must consent thereto 
and the manner in which such consent may be 
given. 

(15) To covenant as to the maintenance of its 
property, the replacement thereof, the insurance 
to be carried thereon and the use and disposition 
of insurance moneys. 


(16) To vest in an obligee of the authority the 
right, in the event of the failure of the authority 
to observe or perform any covenant on its part 
to be kept or performed, to cure any such default 
and to advance any moneys necessary for such 
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purpose, and the moneys so advanced may be 
made an additional obligation of the authority 
with such interest, security and priority as may be 
provided in any trust indenture, mortgage, lease 
or contract of the authority with reference thereto. 

(17) To covenant and prescribe as: to the 
events of default and terms and conditions upon 
which any or all of its bonds shall become or may 
be declared due before maturity and as to the 
terms and conditions upon which such declaration 
and its consequences may be waived. 

(18) To covenant as to the rights, liabilities, 
powers and duties arising upon the breach by it 
of any covenant, condition, or obligation. 

(19) To covenant to surrender possession of 
all or any part of any hospital project or projects 
the revenue from which has been pledged or 
mortgaged for the purpose of constructing, fur- 
nishing, and equipping new buildings or additions 
to existing buildings as provided for in this article 
upon the happening of any event of default (as 
defined in the contract) and to vest in an obligee 
the right without judicial proceeding to take pos- 
session and to use, operate, manage and control 
such hospital projects or any part thereof, and to 
collect and receive all rents, fees and revenues 
arising therefrom in the same manner as the au- 
thority itself might do and to dispose of the 
moneys collected in accordance with the agree- 
ment of the authority with such obligee. 

(20) To vest in a trustee or trustees the right 
to enforce any covenant made to secure, to pay, 
or, in relation to the bonds, to provide for the 
powers and duties of such trustee or trustees, to 
limit liabilities thereof and to provide the terms 
and conditions upon which the trustee or trustees 
or the holders of bonds or any proportion of them 
may enforce any such covenant. 

(21) To make covenants other than in addition 
to the covenants herein expressly authorized, of 
like or different character. 

(22) To execute all instruments necessary or 
convenient in the exercise of the powers herein 
granted or in the performance of its covenants or 
duties, which may contain such covenants and 
provisions, in addition to those above specified, 
as the government of any purchaser of the bonds 
of the authority may reasonably require. 


(23) To make such covenants and to do any 
and all such acts and things as may be necessary 
or convenient or desirable in order to secure its 
bonds, or in the absolute discretion of the author- 
ity tend to make the bonds more marketable; not- 
withstanding that such covenants, acts or things 
may not be enumerated herein; it being the inten- 
tion hereof to give the authority power to do all 
things in the issuance of bonds, in the provisions 
for their security that are not inccnsistent with 
the constitution of the state and no consent or ap- 
proval of any judge or court shall be required 
thereof; and provided that the authority may not 
pledge or mortgage the revenue from any project 
excepting one newly constructed, furnished and 
equipped in whole or in part with funds derived 
or to be derived from the sale of bonds secured by 
such pledge or mortgage. (1943, c. 780, c. 14.) 


§ 181-104. Remedies of an obligee of authority. 
—An obligee of the authority shall have the right 
in addition to all other rights which may be con- 


[ 458 ] 


ihe ts 


§ 131-105 


ferred on such obligee subject only to any con- 
tractual restrictions binding upon such obligee: 

(a) By mandamus, suit, action or proceeding 
in law or equity (all of which may be joined in 
one action) to compel the authority, and the 
commissioners, officers, agents or employees 
thereof to perform each and every term, provision 
and covenant contained in any contract of the 
authority, and to require the carrying out of any 
or all covenants and agreements of the authority 
and the fulfillment of all duties imposed upon the 
authority by this article. 

(b) By suit, action or proceeding in equity to 
enjoin any acts or things which may be unlawful, 
or the violation of any of the rights of such obligee 
of the authority. (1943, c. 780, s. 15.) 


§ 131-105. Additional remedies conferrable by 
mortgage or trust indenture.—Any authority shall 
have power by its trust indenture, mortgage, lease 
or other contract to confer upon any obligee hold- 
ing or representing a specified amount in bonds, 
lease or other obligations the right upon the hap- 
pening of an “event of default” as defined in such 
instrument: 

(a) By suit, action or proceeding in any court 
of competent jurisdiction to obtain the appoint- 
ment of a receiver of any hospital project of the 
authority or any part or parts thereof, constructed, 
equipped and furnished in whole or in part from 
funds derived or to be derived in whole or in part 
from the sale of bonds secured by the pledge or 
mortgage of the revenues from such property. If 
such receiver be appointed, he may enter and 
take possession of such hospital project or any 
part or parts thereof and operate and maintain 
same, and collect and receive all fees, rents, rev- 
enues, or other charges thereafter arising there- 
from in the same manner as the authority itself 
might do and shall keep such moneys in a separate 
account or accounts and apply the same in ac- 
cordance with the obligations of the authority as 
the court shall direct. 

(b) By suit, action or proceeding in any court 
of competent jurisdiction to require the authority 
and the commissioners thereof to account as if it 
and they were the trustees of an express trust. 
(1943, .c. 780, s. 16.) 


§ 131-106. Remedies cumulative. All the 
rights and remedies hereinabove conferred shall 
be cumulative and in addition to all other rights 
and remedies that may be conferred upon such 


. obligee of the authority by law or by any contract 


with the authority. (1943, c. 780, s.,17.) 


§ 131-107. Limitations on remedies of obligee. 
—No interest of the authority in any property, 
real or personal, shall be subject to sale by the 
foreclosure of a mortgage thereon, either through 
judicial proceedings or the exercise of a power of 
sale contained in such mortgage. All property of 
the authority shall be exempt from levy and sale 
by virture of an execution, and no execution or 
other judicial process shall issue against the same. 
No judgment against the authority shall be a 
charge or lien upon its property, real or personal. 
(1943, c. 780, s. 18.) 


§ 131-108. Contracts with federal government. 
—In addition to the powers conferred upon the 
authority by other provisions of this article, the 
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authority is empowered to borrow money and/or 
accept grants from the federal government for or 
in aid of the construction of any hospital project 
which such authority is authorized by this article 
to undertake, to take over any land acquired by 
the federal government for the construction of a 
hospital project, to take over or lease or manage 
any hospital project constructed or owned by the 
federal government, and to these ends, to enter 
into such contracts, mortgages, trust indentures, 
leases or other agreements that the federal gov- 
ernment shall have the right to supervise and ap- 
prove the construction, maintenance and operation 
of such hospital project. It is the purpose and 
intent of this article to authorize every authority 
to do any and all things necessary to secure the 
financial aid and the codperation of the federal 
government in the construction, maintenance and 
operation of any hospital project which the au- 
thority is empowered by this article to undertake. 
(1943, c. 780, s. 19.) 


§ 131-109. Security for funds deposited by au- 
thorities—The authority may by resolution pro- 
vide that (1) all moneys deposited by it shall be 
secured by obligations of the United States or of 
the state of a market value equal at all times to 
the amount of such deposits or (2) by any securi- 
ties in which trustees, guardians, executors, ad- 
ministrators and others acting in a fiduciary capa- 
city may legally invest funds within their control 
or (3) by an undertaking with such sureties as 
shall be approved by the authority faithfully to 
keep and pay over upon the order of the author- 
ity any such deposits and agreed interest thereon, 
and all banks and trust companies are authorized 
to give any such security for such deposits. 
(1943, c. 780, s. 20.) 


§ 131-110. Tax exemptions. — The authority 
shall be exempt from the payment of any taxes 
or fees to the state or any subdivisions thereof, or 
to any officer or employee of the state or any sub- 
division thereof. The property of an authority 
shall be exempt from all local and municipal taxes 
and for the purposes of such tax exemption, it is 
hereby declared as a matter of legislative deter- 
mination that an authority is and shall be deemed 
to be a municipal corporation. Bonds, notes, deb- 
entures and other evidences of indebtedness of 
an authority are declared to be issued for a public 
purpose and to be public instrumentalities and, 
together with interest thereon, shall be exempt 
from taxes when same are held by the federal 
government or by any purchaser from the federal 
government or anyone acquiring title from or 
through such purchaser. (1943, c. 780, s. 21.) 


§ 131-111. Reports—The authority shall at 
least once a year file with the mayor of the city 
an audit report by a certified public accountant 
of its activities for the preceding year, and shall 
make any recommendations with reference to any 
additional legislation or other action that may be 
necessary in order to carry out the purposes of 
this article. (1943, c. 780, s. 22.) 


§ 181-112. Certificate of public convenience and 
necessity prerequisite to exercise of power of 
eminent domain; powers of utilities commission. — 
Notwithstanding any finding of. public conven- 
ience and necessity, either in general or specific, 
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by the terms of this article, the right of eminent 
domain shall not be exercised unless and until a 


certificate of public convenience and necessity for. 


such project has been issued by the utilities com- 
mission of North Carolina, and the proceedings 
leading up to the issuing of such certificate of 
public convenience and necessity, and the right 
to appeal therefrom shall as near as may be follow 
the proceedings now provided by law for obtain- 
ing such a certificate under the Motor Vehicle 
Carrier Act, and said rights are hereby expressly 
reserved to all interested parties in said proceed- 
ings. In addition to the powers now granted by 
law to the utilities commission of North Carolina, 
the said utilities commission is hereby vested with 
full power and authority to investigate and ex- 
amine all projects set up or attempted to be set 
up under the provisions of this article and deter- 
mine the question of the public convenience and 
necessity for said project. (1943, c. 780, s. 23.) 


§ 131-113. Exemption from the Local Govern- 
ment Act, and from the County Fiscal Control 
Act.—The authority shall be exempt from the 
operation and provisions of sections 159-1 et seq., 
and 160-409 to 160-412, known as the “Local 
Government Act,” and the amendments thereto 
and from sections 153-114 to 153-141, known as 
the ‘County Fiscal Control Act, and the amend- 
ments thereto.” (1943, c. 780, s. 24.) } 


§ 131-114. Appropriations by city and county.— 
The governing body of any city’ or county in 
which the authority is located may appropriate 
each year, not exceeding five per cent of its gen- 
eral fund for the improvement, maintenance or 
operation of any public hospital or hospital pro- 
ject constructed, maintained, or operated by or to 
be constructed, maintained or operated by an 
authority, and moneys so appropriated and paid 
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to a hospital authority by a city or municipality 
shall be deemed a necessary expense of such city 
or municipality. (1943, c. 780, s. 25.) 


§ 181-115. Conveyance, lease or transfers of 
property by a city or municipality to an author- 
ity—Any city or municipality in order to provide 
for the construction, reconstruction, improvement, 
repair or management of any hospital or hospital 
project, or in order to accomplish any of the pur- 
poses of this article may, with or without con- 
sideration or for a nominal consideration, lease, 
sell, convey or otherwise transfer to an authority, 
within the territorial boundaries of which such 
city or municipality is wholly or partly located, 
any real, personal or mixed property including, 
but not limited to, any existing hospital or hospital 
project as a going concern or otherwise, and in- 
cluding the assignment and transfer of any part 
of or all money, choses in action and other assets 
used or held for the use of such hospital or hospi- 
tal project, and in connection with any such trans- 
action the authority involved may accept such 
lease, transfer, assignment and conveyance and 
bind itself to the performance and observation of 
any agreements and conditions attached thereto. 
(1943, c. 780, s. 26.) 


§ 131-116. Article controlling.—In so far as the 
provisions of this article are inconsistent with the 
provisions of any other law, the provisions of this 
article shall be controlling, provided that nothing 
in this article shall prevent any municipality from 
establishing, equipping, and operating a hospital 
or hospitals or improving or extending existing 
hospitals and hospital facilities under the provi- 
sions of its charter or any general law other thar 
this article. (1943, c. 780, s. 28.) 


Local Modification.—Craven and city. of New Bern, 
(oy lhe Sy PF 


1943, 


Chapter 132. Public Records. 


Sec. 

132-1. Public records defined. 

132-2. Custodian designated. 

132-3. Destruction of records regulated. 

132-4. Disposition of records at end of official’s 
term. 


132-5. Demanding custody. 


§ 132-1. Public records defined. — Public rec- 
ords comprise all written or printed books, pa- 
pers, letters, documents and maps made and re- 
ceived in pursuance of law by the public offices 
of the State and its counties, municipalities and 
other subdivisions of government in the transac- 
tion of public business. (1935, c. 265, s. 1.) 


§ 182-2. Custodian designated. — The public 
official in charge of an office having public rec- 
ords shall be the custodian thereof. (1935, c. 265, 
hare, 


§ 132-3. Destruction of records regulated.—No 
public official may destroy, sell, loan, or otherwise 
dispose of any public record, except in accordance 
with § 121-4, without the consent of the state 


Sec. 
132-6. 
132-7. 


Inspection and examination of records. 

Keeping records in safe places; copying or 
repairing; certified copies. 

Assistance of state department or archives 
and history. 

Violation of chapter a misdemeanor. 


132-8. 


132-9. 


department of archives and history. Whoever un- 
lawfully removes a public record from the office 
where it is usually kept, or alters, defaces, muti- 
lates or destroys it shall be guilty of a misde- 
meanor and upon conviction fined not less than 
ten dollars nor more than five hundred dollars. 
(1935) Cee 65:aSeardo4o4 Cea la) 

Editer’s Note.—The 1943 amendment 
department. of archives and history” for 
historical commission.”’ 

§ 182-4. Disposition of records at end of offi- 
cial’s term. — Whoever has the custody of any 
public records shall, at the expiration of his term 
of office, deliver to his successor, or, if there 
be none, to the state department of archives and 
history, all records, books, writings, letters and 


substituted ‘‘state 
“North Carolina 
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documents kept or received by him in the trans- 
action of his official business; and any such per- 
son who shall refuse or neglect for the space of 
ten days after request made in writing by any 
citizen of the State to deliver as herein required 
such public records to the person authorized to 


receive them shall be guilty of a misdemeanor | 


and upon conviction fined not exceeding five hun- 
dred dollars. (1935, c. 265, s. 4; 1943, c. 287.) 


Editer’s Note.—The 1943 amendment substituted 
department of archives and history” for “North Carolina 
historical commission.”’ 

§ 182-5. Demanding custody.—Whoever is en- 
titled to the custody of public records shall de- 
mand them from any person having illegal pos- 
session of them, who shall forthwith deliver the 
same to him. If the person who unlawfully pos- 
sesses public records shall without just cause re- 
fuse or neglect for ten days after a request made 
in writing by any citizen of the State to deliver 
such records to their lawful custodian, he shall 
be guilty of a misdemeanor and upon conviction 
fined not exceeding five hundred dollars. (1935, 
c. 265, s. 5.) 


§ 182-6. Inspection and examination of rec- 
ords.—Every person having custody of public 
records shall permit them to be inspected and 
examined at reasonable times and under his su- 
pervision by any person, and he shall furnish cer- 
tified copies thereof on payment of fees as pre- 
scribed by law. (1935, c. 265, s. 6.) 


§ 182-7. Keeping records in safe places; copy- 


Chapter 133. 


Sec. 
133-1. Employment of architects, etc., on public 
works when interested in use of materials 
_ prohibited. 


§ 133-1. Employment of architects, etc., on pub- 
lic works when interested in use of materials 
prohibited.—It shall be unlawful for any person, 
firm or corporation to employ on any city, county 
or state work, supported wholly or in part with 
public funds, any architect, engineer, designer or 
draftsman, who is in any way connected with the 
sale or promotion of or in the manufacture of any 
material or items used in the construction of such 
works, or who is a stockholder, officer, partner, or 
owner of any manufacturing concern, or of any 
sales organization, engaged in the manufacture or 
sale of such’ material, or items, which may be 
used in the construction of such works. (1933, c. 
SoasatL.) 


§ 133-2. Drawing of plans by material fur- 
nisher prohibited.—It shall be unlawful for any 
em- 
pleyed on county, state, or city works, to employ 
er allow any manufacturer, his representatives or 
agents, to write, plan, draw, or make specifications 


CHAPTER 133. PUBLIC WORKS 


“state. 


§ 133-4 


ing or repairing; certified copies.—In so far as 
possible, custodians of public records shall keep 
them in fireproof safes, vaults, or rooms fitted 
with non-combustible materials and in such ar- 
rangement as to be easily accessible for con- 
venient use. All public records should be kept 
in the buildings in which they are ordinarily used. 
Record books should be copied or repaired, ren- 
ovated or rebound if worn, mutilated, damaged 
or difficult to read. Any public official who causes 
a record book to be copied shall attest it and 
shall certify on oath that it is an accurate copy 
of the original book. The copy shall then have 
the force of the original. (1935, c. 265, s. 7.) 


§ 182-8. Assistance of state department of 
archives and history.—The state department of 
archives and history shall have the right to ex- 
amine into the condition of public records and 
shall give advice and assistance to public officials 
in the solution of their problems of preserving, 
filing and making available the public records in 
their custody. (1935, c. 265, s. 8; 1948, c. 237.) 

Editcr’s Note.—The 1943 amendment substituted ‘“‘state 


department of archives and history” for “North Carolina 
historical commission.” 


§ 182-9. Violation of chapter a misdemeanor. 
—Any public official who refuses or neglects to 
perform any duty required of him by this chap- 
ter shall be guilty of a misdemeanor and upon 
conviction fined not more than twenty’ dollars 


for each month of such refusal or neglect. (1935, 
PE OR) 

Public Works. 

Sec. 

133-2. Drawing of plans by material furnisher 


prohibited. 
133-3. Specifications to carry competitive items. 
133-4. Violation of chapter made misdemeanor. 


for such works or any part thereof. (1933, c. 66, 
Sy Pa) 

§ 183-3. Specifications to carry competitive 
items.—All architects, engineers, designers, or 


draftsmen, when designing, or writing specifica- 
tions for materials to be used in any city, county 
or state work, shall specify in their plans at least 
three items of equal design or their equivalent de- 
sign, which would be acceptable upon such works. 
Where it is impossible to specify three items due 
to the fact that there are not that many items in 
competition, then as many items as are available 
shall be specified. (1933, c. 66, s. 3.) 


§ 133-4. Violation of chapter made _ misde- 
meanor.—Any person, firm, or corporation violat- 
ing the provisions of this chapter shall be guilty 
of a misdemeanor and upon conviction, license to 
practice his profession in this state shall be with- 
drawn for a period of one year and he shall be 
subject to a fine of not more than five hundred 
dollars. (1933, c. 66;%3. 4.) 
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CHAPTER 134. REFORMATORIES 


Chapter 134. Reformatories. 


Art. 1. Stonewall Jackson Manual Train- 
Seu ing and Industrial School. 


134-1. Incorporation; certain powers. 

134-2. Purpose of the school. 

134-3. Power to purchase land and locate school. 
134-4. [Repealed.] 

134-5. Application of funds; account required. 
134-6. ‘Trustees to employ superintendent and as- 
sistants, and make regulations. 

134-7. Treasurer and superintendent to give 
bond. 


134-8. Powers of superintendent. 

134-9. Governor to visit reformatory. 

134-10. Courts may commit offenders to reforma- 
tory. 

134-11. Governor may transfer prisoners to refor- 
matory. 

134-12. Department first established; sexes sepa- 
rated. 


134-13. Industrial training provided. 

134-14. General instruction and training given. 

134-15. Ungovernable inmates removed. 

134-16. Trustees to receive gifts for cottages. 

134-17. Boys from counties making gifts; designa- 
tion of cottage. 

134-18. Cottages erected by two or more counties. 

134-19. [Repealed.] 

134-20. Contributions from public funds; bond 
issues. 

134-21. Cherokee Indians admitted: 


Art. 2. State Home and Industrial School 
for Girls. 


134-22. Incorporation and name. 

134-23. [Repealed.] 

134-24. Power to purchase land and erect build- 
ings. 

134-25. Power of control. 

134-26. Appointment of officers; compensation; 
by-laws. 

134-27. Persons committed to the reformatory; 
time of detention. 


134-28. Delivery of inmates to institution; ex- 
penses. 

134-29. Voluntary application for admission; care 
of children. 


134-30. Law as to juvenile delinquents applied. 

134-31. Discharge on parole; arrest for escape or 
violation of parole. 

134-32. Industrial training; compensation; power 
to punish. 

134-33. Unlawful acts of inmates and others; es- 
cape; prostitution, etc. 

134-34. “Inmate” and “prostitution” defined. 

134-35. Punishment for violation of section 134-33. 


Art. 3. The Industrial Farm Colony 
for Women. 


134-36. Name and establishment. 
134-37. [Repealed.] 

134-38. Located in healthful section. 
134-39. Plans for buildings. 

134-40. Authority of directors. 

134-41. Power to appoint and remove. 
134-42. Management of institution. 
134-43. Women subject to committal. 


Sec. 

134-44. 
134-45. 
134-46. 
134-47. 
134-48. 


134-49. 
134-50. 
134-51. 


134-52. 
134-53. 
134-54. 


134-55. 
134-56. 
134-57. 
134-58. 
134-59. 


134-60. 
134-61. 


134-62. 
134-63. 


134-64. 


134-65. 
134-66. 


Art. 


134-67. 
134-68. 
134-69. 


134-70. 


134-71. 


134-72. 
134-73. 


134-74, 
134-75. 
134-76. 


134-77. 


134-78. 


134-79. 
134-80. 
134-81. 
134-82. 
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Parole. 

Effect of parole. 

Escape of inmate. 
Recommendation for discharge. 
General and industrial training. 


Art. 4. Reformatories or Homes for 
Fallen Women. 


Counties and cities authorized to estab- 
lish reformatories. 

Power to purchase land, erect buildings, 
and maintain the institution. 

Board of directors elected; officers; regu- 
lations. 

Advisory board of women. 

Special tax authorized. 

Employment of superintendent and assist- 
ants; rules and regulations. 

Power of superintendent. 

Physician employed. 

Purpose of home; persons to be admitted. 

Right of directors to control inmates. 

Power of courts to commit persons to 
reformatory. 


Clerk of superior court may commit in 
certain cases. 

Voluntary application for admission. 

Instruction and training to be given. 

Industrial training; assistance to dis- 
charged inmates. 


Discharge on parole; rearrest for escape or 
violation of parole. 

Ungovernable inmates removed. 

Reports to be made by directors; inspec- 
tion by grand jury. 


5. Eastern Carolina Industrial Train- 
ing School for Boys. 


Corporation created; name; powers. 

[ Repealed. ] 

Establishment and operation of school; 
boys subject to committal; control; term 
of detention. 


Selection of location; power and size of 
purchase. 

Receipts expended for school; accounting 
and reports. 

Bonds of superintendent and treasurer. 

Enforcement of discipline; discharge of 
superintendent. 

Transfer by order of governor. 

Work to be conducted. 

Boys to be received; subjects of instruc- 
tion. 

Management and control of school; rules 
and regulations. 

Certificate for removal from school; order 
of removal. 


Art. 6. Morrison Training School. 


Creation of corporation; name; powers. 

[ Repealed. ] 

Powers of trustees; board of parole. 

Delinquents committed to institution; cost; 
age limit. 


§ 134-1 CHigi3= 

Sec. 

134-83. Selection of location of institution; title. 

134-84. Apportionment of admissions; private or 
municipal contributions. 


Art. 6A. State Training School for Negro - 
Girls. 


134-84.1. Creation and name. 

134-84.2. Under control of North Carolina board 
of correction and training, 

134-84.3. Authority to secure real estate and erect 
buildings. 

134-84.4. Operation of institution before perma- 
nent quarters established. 

134-84.5. Powers and duties of board of directors. 

134-84.6. Superintendent of institution. 

134-84.7. Committal and delivery of girls to in- 
stitution; no inmate detained after be- 
coming of age. 

134-84.8. Conditional release of inmate; final dis- 
charge. | 

134-84.9. Contract to care for certain girls within 
federal jurisdiction. 


Art. 7. Conditional Release and Final Dis- 
charge of Inmates of Certain Training 
and Industrial Schools. 


134-85. Conditional release. 
134-86. Final discharge. 


Art. 1. Stonewall Jackson Manual Train- 
ing and Industrial School. 


§ 134-1. Incorporation; certain powers.—The 
Stonewall. Jackson Manual Training and Indus- 
trial School is hereby created a corporation, and 
as such corporation it is authorized and empowered 
to accept and use donations and appropriations 
and to do all other things necessary and requisite 
to be done in furtherance of the purpose of its 
organization and existence as hereinafter set forth. 
(1907, c. 509, s. 1; 1907, c. 955; 1925, c. 306, s. 1; 
1943, c. 776, s. 12; C. S. 7313.) 


Editor’s Note.—No material change was made in this sec- 
tion by the Public Laws 1925, except the omission of the 
names of certain individual trustees. 

Prior to the 1943 amendment this section related to the 
board of trustees of the school as a body corporate. 

Constitutional.—This article is constitutional and commit- 
ting a child to the institution is not imprisonment as for the 
punishment of crime, but is a paternal restraint exercised 
by the state for the protection of society and for the interest 
of the child. In re Watson, 175 N. C. 340, 72 S. E. 1049. 

Detention Cannot Be for Punishment.—The punishment for 
vagrancy cannot exceed thirty days under our statute, and a 
legislative act which provides for a longer detention of a 
child in a reformatory for that offense, if merely for the 
purpose of punishment, would be violative of section 14 of 
the Bill of Rights. In re Watson, 157 N. C. 340, 72 S. E. 
1049. 


§ 184-2. Purpose of the school.—The trustees 
are empowered to establish and operate a school 


for the training and moral and industrial develop- ° 


ment of the criminally delinquent children of the 
state; and when such school has been organized 
the trustees may, in their discretion, receive 
therein such delinquent and criminal children 
under the age of sixteen years as may be sent 
or committed thereto under any order or commit- 
ment by the judges of the superior courts, the 
judges of the juvenile courts, or the recorders 
or other presiding officers of the city or criminal 
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§ 134-6 


Art. 8. Care of Persons under Federal 
Jurisdiction. 


Sec. 

134-87. Certain correctional institutions to make 
contracts with federal agencies for the 
care of persons under federal jurisdiction. 

134-88. Term of contract. 

134-89. Approval by N. C. Budget Bureau; pay- 
ments received under contracts. 


Art. 9. Board of Correction and Training. 


134-90. Unified board of directors for reformatory 
institutions. 

References to governing bodies of institu- 
tions construed to refer to unified board 
which succeeds to powers and duties; 
management of institutions; disburse- 
ment of appropriations; reports to govy- 
ernor. 

Building committee. 

Meetings of board. 


134-91. 


134-92. 
134-93. 


134-94. Organization of board; chairman and 
secretary. 

134-95. Reports of superintendents of included in- 
stitutions. 

134-96. Executive committees. 

134-97. By-laws. 

134-98. Commissoner of correction. 


134-99. General business manager. 
134-100. Compensation of members of board. 


courts, and shall have the sole right and author- 
ity to keep, restrain, and control them during 
their minority, or until such time as they shall 
deem proper for their discharge, under such proper 
and humane rules and regulations as may be 
adopted by the trustees. (1907, c. 509, s. 2; 1907, 
C-905,.92) CHO, 57314.) 


§ 134-3. Power to purchase land and locate 
school.—The board of trustees shall select a suit- 
able place outside of and away from any city, 
town, or village, for the location of such school, 
and they are empowered to purchase, at some 
suitable and convenient place in this state, not 
less than one hundred acres nor more than five 
hundred acres of land whereon to erect and 
operate such school. (1907, c. 509, ss. 2, 15; C. S. 
7315.) 


§ 134-4: 
776, s. 12. 


Repealed by Session Laws 1943, c. 


§ 134-5. Application of funds; account required. 
—AIl moneys received by the trustees by private 
gifts, donations, or otherwise shall be expended 
in the establishment, operation, and maintenance 
of the school for the training and the moral and 
industrial development of such delinquent chil- 
dren, and in securing homes for them; and in 
case the trustees receive or are allowed any state 
aid for said school, it shall be their duty to duly 
account for all moneys so received by them and 
to make report of the manner of its expenditure 
and of the work done by them as _ hereinafter 
more particularly provided for. (1907, c. 509, 
s.22'C.con gst.) 


§ 134-6. Trustees to employ superintendent and 
assistants, and make regulations.—The board of 
trustees shall have the management and control 
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§ 134-7 CH. 134. 


of the school, and shall have authority to employ 
a superintendent and such other assistants as 
they may deem necessary; to fix their salaries, to 
define their duties, to discharge any employees, 
and to make any and all rules and regulations 
as they may deem necessary for the manage- 
ment and conducting of such reformatory under 
the provisions of this article, and not inconsistent 
therewith. (1907, c. 509, s. 8; C. S. 7318.) 


§ 134-7. Treasurer and superintendent to give 
bond. — The treasurer and superintendent shall, 
before receiving any of said funds, make a good 
and sufficient bond, payable to the state of North 
Carolina, in such sums as may be named by the 
governor and approved by the state treasurer. 
(1907,:e: 5092 or" 73° Gs 7519)) 


§ 1384-8. Powers of superintendent.—The su- 
perintendent employed by the board is authorized 
to require obedience from all the inmates of the 
school, and is intrusted with the authority for 
correcting and punishing any inmate thereof to 
the same extent as a parent may under the law 
impose upon his own child, and the trustees shall 
have the right at any time to discharge the 
superintendent for cause. (1907, c. 509, s. 9; C. S. 
7320.) 


§ 184-9. Governor to visit reformatory. — It 
shall be the duty of the governor of the state to 
visit the reformatory at least once in each year, 
and oftener if he deem it necessary; and to make 
such suggestions to the board of trustees as he 
may deem wise and for the best interests of the 
school or reformatory. (1907, c. 509, s. 10; C. S. 
7321.) 


§ 134-10. Courts may commit offenders to re- 
formatory.— The judges of the superior courts, 
recorders, or other presiding officers of the city 
or criminal courts of this state, shall have author- 
ity, and it shall be their duty, to sentence to the 
school all persons under the age of sixteen years 
convicted in any court of this state of any viola- 
tion of the criminal laws: Provided, that such 
judge or other of said officers shall be of the 
opinion that it would be best for such person, 
and the community in which he may be con- 
victed, that he should be so sentenced. Any 
commitment under this article, whether by judge 
or court, as hereinbefore provided, shall be full, 
sufficient, and competent authority to the offi- 
cers and agents of the school for the detention 
and keeping therein of the child so committed. 
(19075 cy B09. ssivl 1.k7 19072 Crab bode =) aS, 
73222) 

In General.—The act creating the Stonewall Jackson Train- 
ing School is “for the training and moral development of the 
criminally delinquent children of the State,’’ and the super- 
intendent is “intrusted with the authority for correcting and 
punishing any inmate thereof to the same extent as a par- 
ent may, under the law, impose upon his own child,’’ 
and in its general scheme and purposes is for the benefit of* 
a child therein detained. Hence, the provisions in the act 
that the child committed thereto must be ‘‘convicted’’ and 
“sentenced” by the court, construing the act as a whole, 
does not mean that detention therein is an imprisonment as 
a punishment for a crime, but that the “‘conviction” is merely 
evidence that the child needs the care and nurture of the 
State, and that the sentence is an order of detention. In re 
Watson, 157 N. C. 340, 72 S. E. 1049. 

It would seem that the legislature did not intend that a 
fifteen-year-old boy, convicted of a capital crime, should be 
sentenced to a reformatory, but if the statute be construed 
to permit such sentence, the power of the court to impose 
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§ 184-17 


such sentence is made permissive and not compulsory, and 
sentence of death upon a conviction of a fifteen-year-old boy 
of the crime of rape is without error. State v. Smith, 213 
INS Go 2995 195.49. Be O19: 

§ 134-11. Governor may transfer prisoners to 
reformatory.—The governor of the state may by 
order transfer any person under the .age of six- 
teen years from any jail, chain-gang, or peni- 


tentiary in this state to such reformatory. (1907, 
c. 509, s. 12; C. S. 7323.) 
§ 134-12, Department first established; sexes 


separated. — The board of trustees shall first 
establish and maintain such departments of the 
manual training school as shall be adapted to the 
use of such class of boys as in the discretion of 
the board may be most in need of such care and 
training and will probably be most benefited 
thereby. When both sexes are admitted, the 
males and females shall be kept in separate 
apartments or buildings. (1907, c. 509, ss. 17, 
18; C. S. 7324.) 


§ 134-13. Industrial training provided. — There 
shall be established and conducted on such lands 
as may be owned in connection with the school 
such agriculture, horticulture, workshops, and 
other pursuits as the board of trustees may deem 
expedient so as to keep regularly at work all 
able-bodied inmates. (1907, c. 509, s. 4; C. S&S. 
7325.) 


§ 134-14. General instruction and training given. 
—The officers of the school shall receive and 
take into it all children committed thereto by 
competent authority, or received therein as afore- 
said, and shall cause all such children in the 
school to be instructed in such rudimentary 
branches of useful knowledge as may be suited to 
their various ages and capacities. The children 
shall be taught such useful trades and given such 
manual training as the board may direct, and 
shall perform such manual labor as the principal 
or other superintending officers, subject to the 
direction of the board, may order. All the in- 
mates shall, if possible, be taught the precepts 
of the Holy Bible, good moral conduct, how to 
work and to be industrious. (1907, c. 509, ss. 
54s CoS. 23260) 


§ 184-15. Ungovernable inmates removed.—lIf it 
shall appear to the board of trustees that any 
inmate of the school is or becomes ungovernable 
and is exerting an unwholesome influence over 
any other inmate, it shall be their duty to certify 
the same to the governor of the state, and he 
may order such inmate to the state’s prison or 
to the jail or chain-gang in the county in which 
such inmate was convicted, where such person 
shall serve out his unexpired term. (1907, c. 
509). s, 18%..C°S.-7327:) 


§ 184-16. Trustees to receive gifts for cot- 
tages.—The board of trustees of the Stonewall 
Jackson training school are hereby empowered to 
receive specific gifts from individuals or other 
sources for the exclusive purpose of erecting and 
equipping cottages on the grounds of the institu- 
tion under such rules and regulations as may be 
fixed by the said board of trustees. (Ex. Sess. 
1920;, Cw48eS 12.6 souwT828la la) 


§ 184-17. Boys from counties making gifts; 
designation of cottage.— When such gifts, suffi- 
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§ 184-18 


cient to erect or to erect and equip a cottage 
sufficient to accommodate thirty boys, are re- 
ceived from individuals or other sources from 
any given county of the state, the trustees of the 
Stonewall Jackson training school may enter in- 
to an obligation to receive and maintain in the 
institution only according to their fixed rules and 
regulations for entrance, maintenance and dis- 
charge, a number of boys from the said county 
equal to the number which may be accommo- 
dated in such building. Such cottage may be 
MesionateGcnmat cccil..y ss county cottage. (Ex. 
Sess. 1920, c. 48, s. 2; C. S. 7328(b).) 


§ 134-18. Cottages erected by two or more 
counties.—Should two or more counties desire to 
combine for the purpose of erecting such build- 
ings, the same may be done under like conditions 
as stated in § 134-17, and such cottage may be 
known by the names of the counties so combin- 
ing. (Ex. Sess. 1920, c. 48, s. 3; C. S. 7328(c).) 


§ 134-19: 
543. 


§ 134-20. Contributions from public funds; bond 
issues.—It shall be lawful for county commission- 
ers or the governing bodies of cities and towns 
to contribute from the public funds such amounts 
as they may deem proper for the purpose 
stated in §§ 134-17 and 134-18, and such funds may 
be lawfully devoted from any public funds of said 
bodies or secured by bond issue under such rules 
of issue as may be ordained by said boards of 
county commissioners or governing bodies of 
towns and cities. (Ex. Sess. 1920, c. 48, s. 4; C. 
S. 7328(e).) 


§ 134-21. Cherokee Indians admitted. — The 
governing authorities of the Stonewall Jackson 
Training School at Concord and the state home 
and industrial school for girls at Samarcand are 
hereby authorized and directed to make proper 
provisions for admitting delinquent boys and girls 
respectively of the Cherokee Indian Race of Robe- 
son county to these institutions under the same 
rules and regulations as are now provided for ad- 
mitting delinquent boys and girls of the white 
race: Provided, however, that the boys and girls 
so admitted shall be separated from the white in- 
mates of the said institutions. (1933, c. 490, s. 1.) 


Editor’s Note.—Section 2 of Public Laws of 1933, chapter 
490, provided for an appropriation for carrying out the pur- 
pose of this section. This appropriation was extended and 
enlarged by Public Laws 1935, chapter 316. 


Repealed by Session Laws 19438, c. 


Art. 2. State Home and Industrial School 
for Girls. 


§ 134-22. Incorporation and name.—A corpora- 
tion to be known and designated as the State 
Home and Industrial School for-Girls is hereby 
created, and as such corporation it is authorized 
and empowered to accept and use donations and 
appropriations and to do all other things neces- 
sary and requisite to be done in furtherance of 
the purpose of its organizations and existence as 
ereinatter set torth, | (1917; .c. 255), s.- ‘1; 1937, .c. 
davees: 1: ‘C.. 9: 73291) 

Editor’s Note.—The 1937 amendment changed the name of 
the institution by omitting the word “‘women.” 

§ 134-23: 
776, s. 13. 


3—-30 


Repealed by Session Laws 1943, c. 
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§ 134-27 


§ 134-24. Power to purchase land and erect 
buildings.—The board of managers is authorized 
to secure by gift or purchase suitable real estate 
within the state, not less than fifty acres, at 
such place as the board may deem best, and with 
the money or other property which the corpora- 
tion may have received for that purpose, either 
by donations from individuals or by appropria- 
tion from the state, the board shall proceed to 
erect on such real estate buildings suitable for 
carrying out the purposes for which the corpo- 
fationMisicreated ai 1Olvmete2nowse os Colonials) 


§ 134-25. Power of control— The board of man- 
agers shall have the general superintendence, 
management, and control of the institution; of 
the grounds and buildings, officers, and employ- 
ees thereof; of the inmates therein and all mat- 
ters relating to the government, discipline, con- 
tracts, and fiscal concerns thereof; and may make 
such rules and regulations as may seem to them 
necessary for carrying out the purposes of the 
institution. And the board shall have the right 
to keep, restrain, and control the inmates of the 
institution until such time as the board may deem 
proper for their discharge under such proper and 
humane rules and regulations as the board may 
adopt. The board shall endeavor as far as pos- 
sible to classify the inmates and keep the dif- 
ferent classes in separate wards or divisions, so 
as to produce the best results in the reforma- 
tory work. The board of managers shall consti- 
tute a board of parole of the institution and shall 
have power to parole and discharge the inmates 
under such rules and regulations as the board 
may prescribe. (1917, c. 255, s. 4; C. S. 7332.) 


§ 134-26. Appointment of officers; compensa- 
tion; by-laws.—The board of managers shall ap- 
point from among its members a president, a sec- 
retary, and a treasurer, who shall hold office for 
one year. from the date of appointment; and if 
the board deem it proper to do so, the office of 
secretary and treasurer may be combined in one. 
The board shall also appoint a superintendent, 
who shall be a woman of experience and train- 
ing. The board shall fix the compensation of 
the superintendent and all officers and employ- 
ees of the institution, and shall prescribe the 
duties of each. The board shall further adopt 
such by-laws as, in the judgment of the board, 
may be necessary, fixing the time and place of 
the meetings of the board and making such 
other provisions as may be necessary for the 
proper management of the institution. (1917, c. 
255, s. 5; C. S. 7333.) 


§ 134-27. Persons committed to the reforma- 
tory; time of detention.—Any girl who may come 
or be brought before any court of the state, and 
may either have confessed herself guilty or have 
been convicted of being a habitual drunkard, or 
being a prostitute, or of frequenting disorderly 
houses or houses of prostitution, or of vagrancy, 
or of any other misdemeanor, may be committed 
by such court for confinement in the institution 
aforesaid: Provided, such person is not* insane or 
mentally or physically incapable of being substan- 
tially benefited by the discipline of such institution: 
and provided further, that before sentencing such 
person to confinement in the institution the court 
shall ascertain whether the institution is in po- 
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§ 134-28 


sition to” care for such person; and it shall be at 
all times within the discretion of the board of 
directors as to whether the board will receive 
any person in the institution. No commitment 
shall be for any definite term, but any person so 
committed may be paroled or discharged at any 
time after her commitment by the board of mana- 
gers, but no inmate shall in any case be detained 
longer than three years: Provided, that when any 
girl under twenty-one vears of age shall have been 
committed to the institution the trustees shall 
have the sole right and authority to keep, restrain 
and control her until she is twenty-one years 
old, or until such time as they shall deem proper 
for her discharge, under such proper and hu- 
mane rules and regulations as may be adopted 
by the trustees. When any such person shall 
come before any court for the purpose of con- 
fessing guilt or for trial, the court shall, as 
far as feasible and as far as consistent with pub- 
lic policy, give a private hearing, and in all re- 
spects avoid unnecessary publicity in connection 
with the proceedings before the court. (1917, ¢. 
Ds oss. On ole ey x tess 02 ty Gm GOL OS (ema oui. 
Se Crepes) 

Editor’s Note.—The provision allowing the restraining of 
girls under twenty-one was added by Ex. Sess. 1921, c. 69. 

The 1937 amendment struck out the words ‘‘or woman” 
formerly appearing as the third and fourth words of this sec- 
tion. 

§ 184-28. Delivery of inmates to institution; ex- 
penses.—It shall be, the duty of the county 
authorities of the county from which any girl or 
woman is sent to the home, or the city authori- 
ties, if any girl or woman is ordered to be sent 
to the home by any city court, to see that such 
girl or woman is safely and duly delivered to 
the home, and to pay all the expenses incident 
to her conveyance and delivery to the home. 
(1919, c. 122; C. S. 7335.) 


§ 134-29. Voluntary application for admission; 
care of children.—In addition to caring for such 
persons as may be committed to the institution 
by order of court, the board of managers may, 
in their discretion, receive into the institution 
any such person who may have in writing con- 
fessed herself guilty of any offense or any way- 
ward conduct and may in writing express her 
desire to become an inmate of the institution; 
but the board shall not admit any such person 
unless upon examination of such person, freely 
and voluntarily held under the direction of the 
board, the board shall conclude that confine- 
ment in the institution will probably aid in the 
reformation of such person. Any person be- 
coming an inmate of the institution under the 
provisions of this section shall be subject to the 
same rules and regulations as those who have 
been committed by order of court, and shall be 
detained for such time as the board, in its judg- 
ment, may deem best, not exceeding, however, 
the term of three years. And it shall further be 
the duty of the board of managers to make suit- 
able provision for the care and maintenance of 
children born in the institution, and also of the 
infant children that any woman may have when 
she is committed to the institution. (1917, c. 
255, s. 7; C. S. 7336.) 


§ 134-30. Law as to juvenile delinquents applied. 
—The provisions of the’ chapter pertaining to 
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the reclamation and training of juvenile delin- 
quents shall apply to young girls, and any 
court before whom a young girl is brought pur- 
suant to the provisions of said chapter may be 
by order of court placed in the institution herein 
established, and shall be subject to all the provi- 
sions of law relating thereto: Provided, how- 
ever, that no girl shall be admitted to the insti- 
tution under this provision without the previous — 
consent of the board of managers. (1917, c. 
Shh tees A CHS wrsorty 


§ 134-31. Discharge on parole; arrest for escape 
or violation of parole——THe board of managers 
may conditionally discharge any person at any 
time, and if any such person shall violate any 
condition of her parole or shall violate any con- 
dition upon which she has been discharged, or 
if any inmate escape from the institution, the 
board of managers may cause any such person 
to be réarrested and returned to the institution 
and be detained therein for the unexpired portion 
of her term, dating from the time of her parole, 
conditional discharge, or escape. The board of 
managers is empowered to issue to any person 
designated by the board a commitment signed 
by the president and attested by the secretary, 
and having attached thereto the common seal of 
the corporation, by the terms of which commit- 
ment such person may be authorized and em- 
powered to apprehend any such person who 
may have violated her parole or any condition 
of her discharge or that may have escaped, and 
carry such person back to the institution. Such 
commitment shall briefly state the reasoh for 
the issuance of the same, and the person desig- 
nated to execute the same may execute it in any 
county in the state. (1917, c. 255, s. 9; C. S. 7338.) 


§ 134-32. Industrial training; compensation; 
power to punish—The board of managers is 
authorized and empowered to establish and 
maintain within the institution an industrial 
school, and shall provide for the safe-keeping 
and employment of the inmates for the purpose 
of teaching each of them a useful trade or pro- 
fession and improving her mental and moral 
condition. If the board of managers sees fit, 
they may pay each inmate reasonable compen- 
sation for labor performed, after deducting such 
sum as they may deem reasonable for necessary 
expenses of her maintenance and discipline. To 
secure the safe-keeping, obedience, and good 
order of the inmates, the superintendent shall 
have the same power as to such inmates as 
keepers of jails and other penal institutions 
possess as to persons committed to their custody. ~ 
(1917, c. 255, s. 10; C. S. 7339.) 


§ 134-33. Unlawful acts of inmates and others; 
escape; prostitution, etc.—It shall be unlawful: 

(a) For any inmate of the state home and in- 
dustrial school for girls and women to escape 
from said school, or for any person to aid and 
abet any inmate to escape therefrom; ; 

(b) For any person to advise, or solicit, or 
to offer to advise, or solicit, any inmate of said 
school to escape therefrom; 

(c) For any person to transport, or to offer 
to transport, in automobile or other vehicle or 
conveyance, any inmate of said school to or 
from any place: Provided, this shall not apply 
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to the superintendent and teachers of said school, 
or to employees acting under the superintendent 
and teachers thereof; 

(d) For any person to engage in, or to offer 
to engage in prostitution with any inmate of 
said school; 

(e) For any person to receive, or to offer to 
receive any inmate of, said school into any place, 
structure, building or conveyance for the pur- 
pose of prostitution, or to solicit any inmate of 
said school to engage in prostitution; 

(f) For any person to conceal an escaped in- 
mate of said school, or to furnish clothing to an 
escaped inmate thereof to enable her to conceal 
her sdentity., (ix. Sess. 1920, ¢, 40, s. 13 Cols, 
7343(a).) 


§ 134-34. “Inmate” and “prostitution” defined. 
—The term “inmate” as used in § 134-33 shall be 
construed to include any and all girls committed 
to, or received into said state home and industrial 
school for girls under the provisions of this ar- 
ticle; and the term “prostitution” shall be con- 
strued to include the offering or receiving of the 
body for sexual intercourse. (Ex. Sess. 1920, c. 
Asean geen. ee 343.) a) 


§ 134-35. Punishment for violation of section 
134-33.—Any person who shall knowingly and 
willfully violate any one of the provisions of § 
134-33 shall be guilty of a misdemeanor, shall be 
fined or imprisoned, or both fined and imprisoned, 
in the discretion of the court. (Ex. Sess. 1920, c. 
AW, Sy BS (OS, SCLC, 


Art. 3. The Industrial Farm Colony for Women. 


§ 134-36. Name and establishment.—A State 
institution for women, to be known as the Indus- 
trial Farm Colony for Women, is hereby estab- 
lished eGloet. cae19 1s, 1.) 


§ 134-37: 
"76, s. 14. 


§ 134-38. Located in healthful section. — The 
board of directors is authorized to use for the 
purpose of said institution, any site already owned 
by the State, when approved by the Governor and 
Council of State. Such land shall be located in 
a healthful section of the State and shall have 
natural drainage and adequate natural water 
supply. It shall also include woodland and arable 
land to the end that, as far as practicable, the 
food for the inmates may be produced on such 
land. The farm must also be accessible by rail 
or road to all sections of the State. (1927, c. 
ao eS. oe) 


§ 134-39. Plans for buildings.——The directors 
shall cause to be prepared plans and _ specifica- 
tions for remodeling or erecting on such site nec- 
essary buildings for a suitable plant for the in- 
stitution. The directors shall furnish and equip 
the same ready for use. Contracts shall be 
made by the directors and those calling for an 
expenditure of over five hundred dollars shall be 
duly advertised and competitive bids received 
thereon, but whenever possible convict labor 
shall be used, the compensation for such to be 
agreed upon by the directors and State Highway 
and Public Works Commission. When such build- 
ings have been prepared and equipped, and the 


Repealed by Session Laws 1943, c. 
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necessary staff of officers has been organized, the 
directors shall make announcement that the in- 
stitution is ready for the reception of inmates. 
(1927, c. 219, s. 4.) 


§ 134-40. Authority of directors.—The directors 
shall have control of the institution; determine 
the policy of the same and make necessary rules 
for the discipline, instruction, mental and physi- 
cal examination and treatment of the inmates 
and for the labor of the inmates; cause to be 
kept proper records, including those of inmates; 


hold regular meetings, at least quarterly, at 
said institution and audit the accounts of the 
superintendent quarterly. They shall report 


biennially to the Governor the general and fi- 
nancial condition of said institution, with such 
recommendations as they desire to make. (1927, 
, PHI ey, ais) 


§ 134-41. Power to appoint and remove.—The 
directors shall appoint and remove at their dis- 
cretion, a superintendent of said institution who 
shall be a woman of ‘liberal education and 
special training and who has had experience in 
institutional management or social work, not of 
their number, and who, before entering upon the 
duties of her office, shall be sworn to a faithful 
performance of her duties. The superintendent 
shall receive such compensation as shall be fixed 
by the directors and shall reside at said institu- 
Hignm (19277 GP 219) <s..6:) 


§ 134-42. Management of institution. The 
superintendent shall manage such institution and 
have control over the inmates thereof, and shall 
make rules and regulations for the administra- 
tion of said institution, subject to the approval of 
the board of directors. ‘Che superintendent shall, 
also, subject to the approval of the board of di- 
rectors, determine the number, select, appoint and 
assign duties of all subordinate officers of said 
institution, who shall be women, as far as practi- 
cable, and shall be sworn to a faithful perfor- 
mance of their duties. As soon as the size of the 
institution demands it, a resident woman physi- 
cian shall be employed. The superintendent 
may remove any officer appointed by her. (1927, 
€,219,. 8. °7.) 


§ 134-483. Women subject to committal. 
Women sixteen years of age and older belong- 
ing to the following classes and who are not eli- 
gible for admission to Samarcand may be com- 
mitted by any court of competent jurisdiction 
to said institution, and not otherwise; persons 
convicted of, or who plead guilty to the commis- 
sion of misdemeanors, including prostitution, 
habitual drunkenness, drug-using, disorderly con- 
duct. The board of directors may in its discre- 
tion receive and detain as an inmate of the insti- 
tution any woman or girl, not otherwise pro- 
vided for, who may be sentenced by any court 
of the United States within this state: Provided, 
that no woman who has been adjudged epileptic 
or insane by a competent authority, or is of such 
low mentality or is so markedly psychopathic as 
to prevent her from profiting by the training pro- 
gram of the institution, shall be admitted. Imme- 
diately upon commitment, a careful physical and 
mental examination by a. competent physician 
and a psychologist shall be made of each person 
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committed. The court imposing sentence upon 
offenders of either class shall not fix the term of 
such commitment except as hereinafter provided. 
Commitment to said institution shall be made 
within one week after sentence is imposed, by 
the sheriff when sentenced by the Superior 
Court, and by a police officer when sentence is 
imposed by any city, town or inferior court, but 
no offender shall be committed to such institu- 
tion without being accompanied by a woman in 
addition to the officer. The expenses of such 
commitment shall be paid the same as commit- 
ments to other penal institutions in the State. 
The trial court shall cause a record of the case 
to be set with the commitment papers on blanks 
furnished by the institution. The duration of 
such commitment, including the time spent on 
parole, shall not exceed three years, except 
where the maximum term specified by law for 
the crime for which the offender was sentenced 
shall exceed that period, in which event such 
maximum term shall be the limit of detention 
under the provisions of this article, and in such 
cases it shall be the duty of the trial court to 
specify the maximum term for which the of- 
fender may be held under such commitment. 
C1927 C219 MSM SL OS 7 saci TiS) 

Cross Reference.—As to admission of Cherokee Indians, 
see § 134-21. 

Editor’s Note.—The 1937 amendment added the proviso to 
the second sentence. 


§ 184-44. Parole—Any inmate of the institu- 
tion may, upon recommendation of the board of 
directors to the Governor, be allowed to go on 
parole under the following corditions: That she 
is in good physicial condition, has ability to earn 
an honest living, has a satisfactory institutional 
record, based on the merit system, and a proper 
home to which she may go, or that suitable em- 
ployment has been secured in advance. Each 
person paroled or discharged from said institu- 
tion shall be given, if the superintendent deems 
it best, suitable clothing, transportation expenses 
and a sum of money not exceeding thirty dollars. 
Authority is conferred on said board of directors 
to establish such rules and regulations as it may 
deem necessary, setting forth the conditions upon 
which inmates may be discharged or recom- 
mended for parole, and to enforce such rules 
and regulations. (1927, c. 219, s. 9.) 


§ 134-45. Effect of parole—While upon pa- 
role, each inmate of said institution shall remain 
in the legal custody and under the control of the 
board of directors, and subject at any time to be 
taken to said institution for any reason that shall 
seem sufficient to said board. Whenever any 
paroled inmate of said institution shall violate her 
- parole and be returned to the institution, she 
may be required to serve the unexpired term of 
her maximum sentence, including the time she 
was out on parole-or any part thereof, in the 
discretion of the board of directors, or she may 
‘be paroled again if said board of directors shall 
so recommend. The request of said board of 
directors or of any person authorized by the 
rules of said board, shall be sufficient warrant 
to authorize any officer of said institution or any 
officer authorized by law to serve criminal proc- 
ess within the State, to return any inmate on 
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parole into actual custody; and it shall be ‘the 
duty of police officers, constables and sheriffs to 
arrest and hold any paroled inmate when so re- 
quested, without any written warrant, and for 
the performance of such duty, the officer per- 
forming the same, except officers of said institu- 
tion, shall be paid by the board of directors of 
said institution out of the ,institution funds such 
reasonable compensation.as is provided by law 
for similar services in other cases. (1927, c. 219, 
s. 10.) 

§ 134-46. Escape of inmate.—If any inmate 
shall escape from said institution or from any 
keeper or officer having her in charge or from her 
place of work while engaged in working outside 


the walls of said institution, she shall be returned 


to said institution when arrested, and may be 
disciplined in such manner as the board of direc- 
tors may determine. Any person who shall ad- 
vise, induce, aid or abet any woman committed to 
the State Industrial Farm or to the charge or 
guardianship of the directors of said institution to 
escape from said farm, or from the custody of any 
person to whom such women shall have been en- 
trusted by said directors or by their authority, 
shall be fined not more than five hundred dollars 
or imprisoned not more than one year, and any 


woman who shall have so escaped may, whether ° 


the limit of her original sentence shall have ex- 
pired or not, be arrested and detained without 


warrant, by any officer authorized to serve 
criminal process, for a reasonaDle time to 
enable the superintendent or a _ director of 
said farm, or a person authorized in writing 
by the stperintendent of said farm or _ said 
directors and provided with the mittimus by 
which such woman was committed, or with 
a certified copy thereof, to take such woman 
for the purpose of returning her to said in- 


stitution, and the officer arresting her shall be 
paid by the State a reasonable compensation for 
her arrest and keeping. Any woman lawtully 
committed to said institution who shall escape 
therefrom may be imprisoned in said institution 
for not more than one year from the expiration of 
the term for which she was originally committed. 
Prosecutions under this article may be instituted 
in’ any county in which such woman may be ar- 
rested. (1927 c: 219 7sau1.) 


§ 134-47. Recommendation for discharge. — If 
it shall appear to said board of directors, that 
any inmate on parole, although not having com- 
pleted her maximum term, has maintained a sat- 
isfactory parole record, and will continue to lead 
an orderly life if discharged, said board may rec- 
ommend to the Governor that such inmate be 
discharged from said institution. (1927, c. 219, s. 
12.) 

§ 184-48. General and industrial training—The 
board of directors, in making rules and regu- 
lations for the government of said institution, 
shall make provision for a system of general and 
industrial training, including useful trades and 
home economics, and for proper recreation facili- 
ties. (1927; c. 219,-s. 13.) 


Art. 4. Reformatories or Homes for. 
Fallen Women. 


§ 134-49. Counties and cities authorized to es- 
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tablish reformatories.—In all cities that have a 
population of over twenty thousand people the 
governing body of such city and the board of 
county commissioners of the county in which 
the city is situated are authorized and empow- 
ered to establish jointly a reformatory or home 
for fallen women. (1917, c. 264, s. 1; C. S. 7344.) 


§ 134-50. Power to purchase land, erect build- 
ings, and maintain the institution. — The said 
city and county are authorized jointly to pur- 
chase a tract of land, not exceeding one hundred 
acres, for the use of such reformatory or home, 
the title to which shall be vested jointly in the 
city and county, and the reformatory shall be 
managed jointly by such city and county. The 
city and county are authorized to build such 
buildings and improvements on the land so pur- 
chased, to keep and maintain such reformatory 
or home for fallen women, and to make all nec- 
essary appropriations for buildings and keeping 
and caring for the inmates thereof: Provided, 
however, the cost of said buildings shall not ex- 
ceed the sum of forty thousand dollars, and the 
maintenance and upkeep and operating expenses 
per annum shall not exceed the sum of twenty 
thousandedollacs wa 191% G..264-1se 11919 cu33¢ 
1995. ¢: 31'76;-C. «>. -7345.) 

Editor’s Note—By amendment, Public Laws 1925, c. 176, 
the cost allowed for the building was raised from twenty 
thousand dollars to forty thousand dollars, and the cost of 


operating was-raised from ten thousand dollars to twenty 
thousand dollars. 


§ 134-51. Board of directors elected; officers; 
regulations. — The governing body of the city, 
at its annual election of officers for the city in 
May, shall elect for the term of two years two 
men as directors for such institution, and the 
board of county commissioners shall, in the 
same year, at their meeting in May, elect two 
men as directors for such institution to serve 
for two years. The mayor of the city and the 
chairman of the board of county commissioners 
shall be ex officio members of such board with 
equal right to vote, and the six directors 
shall have entire management and control of 
such reformatory for fallen women. The board 
shall elect one of their number president, and 
also elect a secretary and treasurer, and they 
shall have and exercise the usual powers incident 
to such officers. They shall make such rules 
and regulations as they see fit for the govern- 
ment and management of such institution. The 
directors shall take an oath to perform their 
service faithfully, and they shall ,continue as 
directors until their successors are duly elected 
and qualified. (1917, c. 264, s. 1; C. S. 7346.) 
Local Modification.—Mecklenburg: 1931, c. 253. 


§ 134-52. Advisory board of women.—The di- 
rectors are authorized to appoint as an advi- 
sory board not more than twenty-five nor less 
than twelve discreet women to supervise and at- 
tend to the actual running of such institution. 
The advisory board of women shall be appointed 
for such term, not exceeding four years, as the 
directors may in their discretion think best. 
(1917, c. 264, s.1; Cy S.07347,) 


§ 184-58. Special tax authorized—To assist in 
carrying out the provisions of this article the 
county commissioners and governing body of 
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the city shall each levy annually a tax not ex- 
ceeding two cents on each one hundred dollars 
vafuation of real and personal property in such 
city and county respectively. The tax shall be 
levied and collected in the same manner as the 
other county and city taxes are collected. This 
fund shall be used exclusively for the purposes 
contemplated and set forth in this article, and 
shall be kept separate from all other funds. 
(1917 joc. 264,°s) 25-Ca 8, 73483) 


§ 184-54. Employment of superintendent and 
assistants; rules and regulations.—The board of 
directors shall have the management and control 
of the institution and shall have authority to em- 
ploy superintendents and such other assistants as 
they may deem necessary; to fix their salaries, to 
define their duties, and to discharge any em- 
ployee; and to make-any and all rules and reg- 
ulations ‘as they may deem necessary for the 
management and conducting of the institution 
under the provisions of this article and not in- 
consistent therewith. (1917, c. 264, s. 5; C. S. 
7349.) 


§ 184-55. Power of superintendent.—The super- 
intendent of the institution employed by the 
board of directors shall have the right to re- 
quire obedience from all the inmates of the in- 
stitution, and to use such lawful measures as 
may be necessary to enforce the same to the 
same extent as the superintendent of any other 
penal institution in this state is empowered in 
like: case. (1917, c. 264, s. 6; C. S. 7350.) 


§ 134-56. Physician employed.—For the purpose 
of treating the inmates of the institution for the 
whiskey, drug, or other habit or disease, the 
directors shall employ a competent physician or 
physicians to attend and treat said inmates. 
(1917, c. 264, s. 14; C. S. 7351.) 


§ 134-57. Purpose of home; persons to be ad- 
mitted.—The reformatory or home shall be con- 
ducted for the correction of fallen women, and 
for the moral and industrial training of criminally 
delinquent women and girls, by teaching them 
useful trades and domestic science, etc.; and the 
directors may, in their discretion, receive into 
the institution such women or girls as shall be 
committed thereto by the judge or other presid- 
ing officer of any superior or recorder’s court 
held anywhere in the state of North Carolina 
within that judicial district in which county the 
reformatory is now or may hereafter be situated, 
as hereinafter provided: Provided, that the rea- 
sonable cost of maintaining any woman or girl 
committed to such institution from any county 
other than that in which such reformatory shall 
be located shall be borne by the county from 
which such person shall have been committed. 
(1917) cf 264, ‘sx '35uCHSy 7352) 


§ 134-58. Right of directors to control inmates. 
—The board of directors shall have the sole 
right to keep, restrain, and control the persons 
committed or otherwise received into the institu- 
tion as hereinafter provided, during the term of 
their commitment thereto, under such proper and 
humane rules and regulations as may be adopted 
by the directors. (1917, c, 264, s. 4; C. S. 7353.) 


§ 134-59. Power of courts to commit persons to 
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reformatory. — When the institution is ready to 
receive and care for inmates, the board of direc- 
tors shall notify the clerks of the courts heréin- 
before specified; and the judges or other presid- 
ing officers of the superior, recorders’, county, or 
other courts having like criminal jurisdiction, in 
that judicial district in which the reformatory is 
now or may hereafter be situated and established, 
shall have authority to sentence to the reforma- 
tory for fallen women for a term of not less than 
thirty days nor more than one year all those 
women who are convicted in their several courts 
of drunkenness or the drug habit, where it ap- 
pears that they are habitual drunkards or drug 
fiends; and the judges or other presiding officers 
of such courts shall have authority to sentence 
to the “Reformatory for Women” for a term of 
not less than thirty days ner more than three 
years all female persons convicted in the said 
courts of any violation of the criminal laws of 
this state prohibiting and punishing fornication 
and adultery, keeping a house of ill-fame, or a 
bawdy-house, or disorderly house, or violating 
the criminal laws of this state as to. chastity or 
vagrancy: Provided, that such judge or other 
presiding officer as aforesaid shall be of the opin- 
ion that it would be best for such persons and 
the community in which such persons may be 
convicted hereunder. The order of commitment 
-of such judge or other presiding officer as here- 
inbefore provided shall be full, sufficient, and 
‘competent authority to the officers and agents of 
the institution for the detention and keeping 
therein of the persons so committed: Provided, 
that nothing herein shall authorize a justice of 
the peace to impose a sentence of longer than 
thirty days: Provided further, that judges and 
cecorders holding courts in counties other than 
that in which the reformatory is located shall 
have power to commit such persons to the insti- 
tution on the conditions heretofore set forth in 
this, Articlén.9(1927, .¢:) 264, °S.,75-21919; 6.1802: Ce S: 
7354.) 


§ 184-60. Clerk of superior court may commit 
in certain cases.—The clerk of the superior court 
shall have power and authority to commit to the 
institution for treatment any female person 
found by such clerk to be a habitual drunkard or 
habitually addicted to the drug habit, as such 
clerk is now authorized by law to commit to the 
hospital for the insane or to a private hospital, 
persons adjudged to be of unsound mind, and to 
that end such clerk of the court shall have all the 
power and authority conferred upon him by law 
with reference to insane persons. (1917, c. 264, s. 
15; C. S. 7355.) 


§ 134-61. Voluntary application for admission. 
—Any person fulfilling the requirements as to sex 
and age as hereinbefore provided may, upon 
written application to the directors, setting forth 
that the applicant wishes to reform and the term 
for which such applicant wishes to be detained, 
be admitted to such institution, in the discretion 
of the board of directors; and any inmate so 
admitted shall be subject to the same restraint, 
control, and treatment as persons committed 
thereto, and such applications signed by the ap- 
plicants shall be full and sufficient authority for 
the detention and control of the applicants in 
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the institution for and during the full term as 
set out in the application: Provided, that the 
directors may, in their discretion, discharge any 
inmate so admitted at any time. (1917, c. 264, 
s483iGaSi 7358.) 


§ 134-62. Instruction and training to be given. 
—The officers of the institution shall take into the 
reformatory or home all persons committed 
thereto by competent authority, and shall cause 
all such persons to be instructed in such rudi- 
mentary branches of useful knowledge as may, be 
suited to their various ages and capacities, and 
to be taught such useful trades and occupations 
as the board may direct; and such persons shall 
perform such labor as the principal and other 
superintending officers may order, subject to the 
discretion of the board of directors. All inmates 
of the institution shall, if possible, be taught the 
precepts of the Holy Bible, good moral conduct, 
how to work and be industrious. (1917, c. 264, 
cee GER OP Ry Lye) 


§ 134-63. Industrial training; assistance to dis- 
charged inmates.—There shall be established and 
conducted on such lands as may be owned in 
connection with the institution such useful pur- 
suits as the board of directors may deem ex- 
pedient, so as to keep regularly at work all able- 
bodied inmates thereof, and as far as may be 
practicable the board of directors shall assist the 
inmates, when paroled or discharged, in procur- 
ing suitable homes and honorable and respectable 
employment. (1917, c. 264, s..12; C. S. 7358.) 


§ 184-64. Discharge on parole; rearrest for es- 
cape or violation of parole-—The board of direc- 
tors of the institution may detain therein, under 
the rules and regulations adopted by them, any 
person legally committed thereto, according to 
the terms of sentence and commitment; and with 
the approval and concurrence of the governor of 
the state first had and obtained, may condition- 
ally parole or discharge such person at any time 
prior to the expiration of the term of commit- 
ment. If, however, any inmate shall escape or 
be conditionally paroled, or’ be conditionally dis- 
charged from the institution as aforesaid, and 
violate and break the condition of her parole or 
conditional discharge, the board of directors may, 
by and through their superintendent, cause her 
to be arrested and returned to the institution, to 
be detained therein for the unexpired portion of 
the commitment, dating from the time of escape 
or parole or conditional discharge. The super- 
intendent of the institution, or any employee 
thereof under his control and direction, may re- 
arrest, without a warrant, any inmate of the in- 
stitution who may have escaped therefrom, in 
any county of this state, and shall forthwith con- 
vey her back to the institution from which she 
escaped; and a justice of the peace or any 
judicial officer may cause an escaped inmate from 
the institution to be rearrested and held in cus- 
tody until she can be returned to the institution 
as in case of the first commitment thereto. Any 
person conditionally paroled or conditionally dis- 
charged from the institution may be also rear- 
rested and returned thereto upon a warrant is- 
sued by the chairman of the board of directors, 
the warrant specifying briefly the reason for such 
rearrest and return, and such warrant of, rear- 
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rest shall be directed and delivered to a person 
employed by the board of directors, and may be 
executed by such person in any county of this 
state where the paroled or conditionally dis- 
charged inmate may be found. (1917, c. 264, 
s. 13; C. S. 7359.) 


§ 134-65. Ungovernable inmates removed.—lf 
it shall appear to the board of directors that any 
inmate of the institution is or becomes ungovern- 
able, or is exerting an unwholesome influence 
Over any other inmate of the institution, it shall 
be their duty to certify the same to the governor 
of the state, and he thereupon may order such in- 
mate to the state’s prison or to the county jail or 
to the workhouse in the county in which the in- 
mate was convicted and sentenced, where such 
person shall serve out her unexpired term of im- 
prisonment. (1917, c. 264, s. 10; C. S. 7360.) 


§ 134-66. Reports to be made by directors; in- 
spection by grand jury.—The board of directors 
shall at least once a year file with the city and the 
board of county commissioners of the county in 
which the institution is situated a full detailed re- 
port of the institution, together with the superin- 
tendent’s reports thereon. It shall be the duty of 
the grand jury to personally visit and inspect such 
institutions once every six months, and report to 
the court the conditions prevailing therein. (1917, 
SO OA MGE ONC) 3.0 30k.) 


Art. 5. Eastern Carolina Industrial Training 
School for Boys. 


§ 134-67. Corporation created; name; powers. 
—A corporation to be known and designated as 
the eastern Carolina industrial training school for 
boys is hereby created, and as such corporation 
and under said name it may sue and be sued, 
plead and be impleaded, hold, use, and sell and 
convey real estate, receive gifts and donations and 
appropriations, and do all other things necessary 
and requisite for the purposes of its organization 
as hereinafter specified. (1923, c. 254, s. 1; C. S. 
7362(a).) 


§ 134-68: 
< LOs SemLos 


§ 134-69. Establishment and operation of school; 
boys subject to committal; control; term of de- 
tention.—The trustees are empowered to establish 
and operate a school for the training and moral 
and industrial development of the criminally de- 
linquent white boys of the state; and when such 
school has been organized the trustees may, in 
their discretion, receive therein such delinquent 
and criminal boys under the age of twenty years 
as may be sent or committed thereto under any 
order or commitment by the judges of the superior 
courts, the judges of the juvenile courts, or the 
recorders, or other presiding officers of the city or 
criminal courts, and shall have the sole right and 
authority to keep, restrain, and control them dur- 
ing their minority, or until such time as they shall 
deem proper for their discharge, under such proper 
and humane rules and regulations as may be 
adopted by the trustees. (1923, c. 254, s. 3; 1937, 
¢. 116; C. S. 7362(c).) 


Editcr’s Note.—Prior to 
limit was eighteen years. 


Repealed by Session Laws 1943, c. 


the 1937 amendment the age 


§ 134-70. Selection of location; power and size 
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of purchase.—The board of trustees shall select 
a suitable place outside of and away from any 
city, town or village for the erection of such 
school, such location to be in the eastern part of 
North -Carolina not farther west than twenty 
miles west of the main line of the Atlantic Coast 
Line Railroad, and said board of trustees is em- 
powered to purchase, at some suitable and con- 
venient place, not less than one hundred acres 
nor more than five hundred acres of land where- 


on to erect and operate such school. (1923, c. 
254, -s, 435°C. 8. 7362(d).) 
§ 134-71. Receipts expended for school; ac- 


counting and reports.—All moneys received by 
the trustees by private gifts, donations, or other- 
wise shall be expended in the establishment, 
operation and maintenance of the school for the 
training and the moral and industrial develop- 
ment of such delinquent boys, and in securing 
homes for them; and it shall be their duty to 
duly account for all moneys so received by them 
and to make report of the manner of its expendi- 
ture and of the work done by them as herein- 
after more particularly provided for. (1923, c. 
254, s. 6; C. S. 7362(f).) 


§ 184-72. Bonds of superintendent and treas- 
urer.—The treasurer and superintendent shall, 
before receiving any of said funds, make a good 
and sufficient bond, payable to the state of North 
Carolina, in such sums as may be named by the 
governor and approved by the state treasurer. 
(1923400 254,-5, 7° C2 S.17362(¢).) 


§ 1384-73. Enforcement of discipline; discharge 
of superintendent.—The superintendent employed 
by the board is authorized to require obedience 
from all the inmates of the school, and is en- 
trusted with the authority for correcting and 
punishing any inmate thereof to the same extent 
as a parent may under the law impose upon his 
own child; and the trustees shall have the right 
at any time to discharge the superintendent for 
cause. (1923, c. 254, s. 8; C. S. 7362(h).) 


§ 134-74. Transfer by order of governor.—The 
governor of the state may by order transfer any 
boy under the age of eighteen years from any jail, 
chain-gang or penitentiary in this state to such 
school. (1923, c) 254, s. 10; C; S. 7362(j).) 


§ 184-75. Work to be conducted.—There shall 
be established and conducted on such lands as 





may be owned in connection with the school, 
such agriculture, horticulture, workshops, and 
other pursuits as the board of trustees may 


deem expedient so as to keep regularly at work 
all able-bodied inmates. (1923, c. 254, s. 11; C. S, 
7362 (Ix).) 


§ 134-76. Boys to be received; subjects of in- 
struction.—The officers of the school shall re- 
ceive and take into it all boys committed thereto 
by competent authority, or received therein as 
aforesaid, and shall cause all such boys in the 
school to be instructed in such rudimentary 
branches of useful knowledge as may be suited 
to their various ages and capacities. The boys 
shall be taught such useful trades and given 
such manual training as the board may direct, 
and shall perform such manual labor as the prin- 
cipal or other superintending officers, subject to 
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the direction of the board, may order. All the 
inmates shall, if possible, be taught the precepts 
of the Holy Bible, good moral conduct, how to 
work and to be industrious. (1923, c. 254, s. 12; C. 


S. 7362(1).) 


§ 134-77. Management and control of school; 
rules and regulations—vThe board of trustees 
shall have the management and control of the 
school, and shall have authority to employ 
a superintendent and such other assistants as 
they may deem necessary; to fix their salaries, 
to define their duties, to. discharge any employ- 
ees, and to make any and all rules and regula- 
tions as they may deem necessary for the man- 
agement and conducting of such school under 
the provisions of this article and not inconsist- 
ent therewith. (1923, c. 254, s. 13; C. S. 7362(m).) 


§ 134-78. Certificate for removal from school; 
order of removal.—lIf it shall appear to the 
board of trustees that any inmate of the school 
is or becomes ungovernable and is exerting 
an unwholesome influence over any other in- 
mate, it shall be their duty to certify the same to 
the governor of the state, and he may order such 
inmate to the state prison or to the jail or chain- 
gang in the county in which such inmate was 
convicted, where such person shall serve out 
his unexpired term. (1923, c. 254, s. 14; C. 
S. 7362(n).) 


Art. 6. Morrison Training School. 


§ 134-79. Creation of corporation; name; pow- 
ers.—A corporation, to be known and designated 
“The Morrison Training School,” is hereby cre- 
ated, and as such corporation it is authorized and 
empowered to accept and use donations and ap- 
propriations, hold real estate by purchase or gift, 
and do all other things necessary and requisite to 
be done for the care, discipline and training of 
negro boys which may be received by said cor- 


poration. (1927, e190, Bh 1e1987.9¢, 9146: CaS: 
5912(a).) 

§ 1384-80: Repealed by Session Laws 1943, c. 
O76 (c.1 11: 


§ 134-81. Powers of board; board of parole.— 
The board shall undertake as expeditiously as 
possible the business of selecting a location and 
preparing for the opening and maintenance of 
the Morrison Training School. The board shall 
have power to appoint and dismiss at will a 
superintendent and other employees, to make 
such rules for its own meetings and guidance 
as it deems necessary; have the general superin- 
tendence, management, and control of the insti- 
tution; of the grounds and buildings, officers, and 
employees thereof; of the inmates therein, and all 
matters relating to the government, discipline, 
contracts, and fiscal concerns thereof; and may 
make such rules and regulations as may seem to 
them necessary for carrying out the purposes of 
the institution. And the board shall have the 
right to keep, restrain, and control the inmates of 
the institution until such time as the board may 
deem proper for their discharge under such proper 
and humane rules and regulations as_ the 
board may adopt. The board shall constitute a 
board of parole of the institution, and shall have 
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power to parole and discharge the inmates under 
such rules and regulations as the board may pre- 
scribe, and to retake them upon failure to comply 
with any requirement of parole. (1921, c. 190, s. 
37 01043).c NG) ss LIRA Ooi) 

Editcr’s Note.—The 1943 amendment repealed the former 


first sentence relating to the organization of the board of 
trustees. 


§ 134-82. Delinquents committed to institution; 
cost; age limit—Delinquent negro boys, under 
the age of sixteen years, may be committed to 
the institution by any juvenile, state, or other 
court having jurisdiction over such boy, but no 
boy shall be sent to the institution until the com- 
mitting agency has received notice from the super- 
intendent that such person can be received. The 
cost of sending inmates shall be paid by the 
county or municipality sending the same, as the 
case may be. In special cases where the public 
good would seem to be subserved thereby the 
board shall have the right, upon the request of 
any court of proper jurisdiction, to receive an 
inmate above the age of sixteen, but this shall be 
a matter wholly within the discretion of the board. 
When any commitment to the institution is made, 
it shall not be for any specified time, but may 
continue or terminate at the discretion of the 
board, not to exceed the age of majority of the 
inmate. (1921, c..190, s. 4; C. S. 5912(d)-:) 


Sentence of Death on 15-Year-Old Valid.—It would seem 
that the legislature did not intend that a fifteen-year-old 
boy, convicted of a capital crime, should be sentenced to 
a reformatory, but if the statutes be construed to permit 
such sentence, the power of the court to impose such sen- 
tence is made permissive and not compulsory, and sentence 
of death upon a conviction of a fifteen-year-old boy of the 
crime of rape is without error. State v. Smith, 213 N. C. 
299, 195 S. E. 819. 


§ 184-83. Selection of location of institution; 
title—The location of the institution shall be 
recommended by the board of trustees and ap- 
proved by the governor. In the event the loca- 
tion selected is upon property now owned by the 
state or any other state instiiution, then the gov- 
erning body in whom the title is vested is hereby 


directed and authorized to transfer title to the 


board of trustees of the Morrison ‘Training 
School, and turn over to them all or such 
portions of the said pruperty as the governor may 
direct, without compensation, as the governor may 
deem proper for the best interests of the state. 
(1921, c. 190, s. 5;.C. S. 5912(e).) 


§ 134-84. Apportionment of admissions; private 
or municipal contributions.—In receiving inmates 
of the institution, the trustees shall distribute 
such admissions as near as may be in relation 
to the negro population of the several counties 
until all the maintenance appropriation from the 
state is exhausted. If after such maintenance 
fund is exhausted it be found possible to provide 
housing space and control fo~ additional inmates, 
then the trustees may receive such additional num- 
ber of inmates as can be cared for upon the pay- 
ment by private persons or municipal or county 
authorities of the actual cost of the maintenance 
of such inmates. County and municipal authori- 
ties are hereby given authority to pay such sums 
in. their discretion: ,(1921) «c#°190,ti64 (639 Ga 
5912(f).) 
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Art. 6A. State Training School for Negro 
Girls. 


§ 184-84.1. Creation and name.—An institution, 
to be known and designated as State Training 
School for Negro Girls, is hereby created, and 
such institution is authorized and empowered to 
accept and use donations and appropriations and 
do all other things necessary and requisite to be 
done in furtherance of the purpose of its organiza- 
tion and existence as hereinafter set forth. (1943, 
CweaS iid Geet) 


§ 134-84.2. Under control of North Carolina 
board of ccrrection and training—vThe said in- 
stitution shall be under the control of the North 
Carolina board of correction and training, and 
wherever the words “board,” “directors” or “board 
of directors” are used in this article with refer- 
ence to the governing board of said institution, 
the same shall mean the North Carolina board of 
correction and training, and said board shall exer- 
cise the same powers and perform the same duties 
with respect to the State Training School for 
Negro Girls as it exercises and performs with 
respect to the other institutions under its control, 
except as may in this article be otherwise pro- 
vided. (1943, c. 381, s. 2.) 


§ 134-84.3. Authority to secure real estate and 
erect buildings—vThe board of directors, with the 
approval of the governor and council of state, is 
authorized to secure by gift or purchase suitable 
real estate within the state at such place as the 
board may deem best for the purpose, and to 
erect or improve buildings thereon, for carrying 
out the purposes of the institution; but no real 
estate shall be purchased nor any commitments 
made for the erection or permanent improvement 
of any buildings involving the use of state funds 
unless and until an appropriation for permanent 
improvements of the institution is expressly au- 
thorized by the general assembly; but this pro- 
hibition shall not prevent the directors from pur- 
chasing or improving real estate from funds that 
may be donated for the purpose. (1943, c. 381, 
Sen S)) 


§ 134-84.4. Operation of institution before per- 
manent quarters established.—In order to provide 
for the operation of the said institution prior to 
the time that permanent quarters can be estab- 
lished, the board of directors, with the approval 
of the governor and council of state, is authorized 
and empowered to enter into an agreement with 
any other state institution or agency for the tem- 
porary use of any state-owned property which 
such other state institution or agency may be able 
and willing to divert for the time being from its 
original purpose; and any other state institution 
or agency, which may be in possession of real 
estate suitable for the purpose of the State Train- 
ing School for Negro Girls and which is not oc- 
cupied or needed by said institution or agency, 
is hereby authorized to turn such real estate over 
to the directors of the State Training School for 
Negro Girls upon such terms as may be mutually 
agreed upon. (1943, c. 381, s. 4.) 


§ 134-84.5. Powers and duties of board of direc- 
tors—The board of directors shall have the gen- 
eral superintendence, management, and control of 
the institution; of the grounds and buildings, offi- 
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cers, and employees thereof; of the inmates there- 
in and all matters relating to the government, dis- 
cipline, contracts, and fiscal concerns thereof; and 
may make such rules and regulations as may 
seem to them necessary for carrying out the pur- 
poses of the institution. And the board shall have 
the right to keep, restrain, and control the inmates 
of the institution until such time as the board may 
deem proper for their discharge under such 
proper and humane rules and regulations as the 
board may adopt. The board shall endeavor as far 
as possible to classify the inmates and keep the 
different classes in separate wards or divisions, so 
as to produce the best results in the reformatory 
work. The board of directors shall constitute a 
board of parole of the institution and shall have 
the power to parole and discharge the inmates 
under such rules and regulations as the board 
may prescribe. (1943, c. 381, s: 5.) 


§ 134-84.6. Superintendent of institution.—The 
board of directors shall appoint a superintendent 
of the institution, who shall be a woman of pro- 
fessional social work training and experience and 
who shall meet the personnel standards, estab- 
lished by the state board of charities and public 
welfare, and may fix the compensation of the 
superintendent, subject to the approval of the 
budget bureau, and may discharge the superinten- 
dent at any time for cause. (1943, c. 381, s. 6.) 


§ 134-84.7. Committal and delivery of girls to 
institution; no inmate detained after becoming of 
age. —Any negro girl under the age of sixteen 
years, who may come or be brought before any 
juvenile court of the state or other court of com- 
petent jurisdiction, and may be found by such 
court to be in need of institutional training, may 
be committed by such court to the institution for 
an indefinite period: Provided, that such person 
is not insane or mentally or physically incapable 
of being substantially benefited by the discipline 
of the institution: Provided, further, that before 
committing such person to the institution, the 
court shall ascertain whether the institution is in 
a position to care for such person; and that it 
shall be at all times within the discretion of the 
board of directors as to whether the board will 
receive any person into the institution. No com- 
mitment shall be for any definite term, but any 
person so committed may be conditionally re- 
leased or discharged by the board of directors at 
any time after commitment, but in no case shali 
any inmate be detained in the institution for a 
period longer than such time at which she may 
attain the age of twenty-one years. It shall be 
the duty of the county authorities of the county 
from which any girl is sent to the institution or 
the city authorities, if any is ordered to be sent 
to the institution by any city court, to see that 
such girl is safely and duly delivered to the in- 
stitution, and to pay all the expenses incident to 
her conveyance and delivery to the institution. 
(1943, c. 381, s. 7.) 

§ 134-84.8. Conditional release of inmates; final 
discharge.—The superintendent shall have power 
to grant a conditional release to any inmate of the 
institution under the rules adopted by the board of 
directors, and such conditional release may be 
terminated at any time by the written revocation 
of the superintendent, which written revocation 
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shall be sufficient authority for any officer of the 
school or peace officer to apprehend any inmate 
named in such written revocation, in any county 
of the state, and to return such inmate to the in- 
stitution. Final discharge of any inmate of the in- 
stitution may be granted by the superintendent 
under rules adopted by the board of directors at 
any time after such inmate has been admitted to 
the institution: Provided, however, that final dis- 
charge must be granted before such inmate shall 
arrive at her twenty-first birthday. (1943, c. 381, 
s. 8.) 


§ 134-84.9. Contract to care for certain girls 
within federal jurisdiction—The board of direc- 
tors shall have power and they are hereby au- 
thorized, shall it be deemed necessary, to enter 
into a contract with the office of the United States 
attorney general or such necessary federal agency, 
to keep, restrain, control, care, and train any 
negro girl under the age of sixteen years, being 
a citizen of the state of North Carolina, who may 
come within the jurisdiction of the several federal 
courts and who may fall within the classification 
hereinbefore set forth. Any such contract made 
under the authority and provisions of this article 
shall be for a period of not more than two years, 
and shall provide payments by the office of the 
United States attorney general or such necessary 
federal agency to the institution for the care of 
any persons coming within the provisions of this 
article, which shall be not less than the current 
estimated cost per capita at the time of the exe- 
cution of the contract, and all such financial pro- 
visions of any contract shall first, before the exe- 
cution of said contract, have the approval of the 
budget bureau of North Carolina. Any payments 
received under the contract authorized by this 
article shall be deposited in the state treasury for 
the use and maintenance of the institution with 
which any such contract is made. Such payments 
are hereby appropriated to said institution as a 
supplementary fund to compensate the institution 
for the additional care and maintenance of such 
persons as are received under the provisions of 
this article, (1943, c..381, s. 9.) 


Art. 7. Conditional Release and Final Discharge 
of Inmates of Certain Training and 
Industrial Schools. 


§ 134-85. Conditional release. — The superin- 
tendent of the State Home and Industrial Schoo! 
for Girls, of the Stonewall Jackson Manual Train- 
ing and Industrial School, of the Eastern Caro- 
lina Industrial Training School for Boys, and of 
the Morrison Training School for Negro Boys, 
shall have power to grant a conditionai release to 
any inmate of the institution over which such su- 
perintendent presides, under rules adopted by the 
board of trustees or managers of such institution, 
and such conditional release may be terminated at 
any time by the written revocation of such super- 
intendent, which written revocation shall be suffi- 
cient authority for any officer of the school or any 
peace officer to apprehend any inmate named in 
such written revocation, in any county of the 
state, and to return such inmate to the institution 
from which he or she was conditionally released. 
Such conditional release shall in no way affect any 
suspended sentence, a condition of which is that 
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the inmate be admitted to and remain at such in- 
spainenatoya (GIR RY to, aly SG ale) 


§ 134-86. Final discharge—Final discharge of 
any inmate of any institution enumerated in § 134- 
85 may be granted by the superintendent of such 
institution, under rules adopted by the board of 
directors or managers, at any time after such in- 
mate has been admitted to the institution: Pro- 
vided, however, that final discharge must be 
granted before such inmate arrives at his or her 
twenty-first birthday. (1937, c. 145, s. 2.) 


Art. 8. Care of Persons under Federal 
Jurisdiction. 


§ 1384-87. Certain ‘correctional institutions to 
make contracts with federal agencies for the care 
of persons under federal jurisdiction—The gov- 
erning boards of the Stonewall Jackson Manual 
Training and Industrial School, Morrison Train- 
ing School for Negro Boys, Eastern Carolina 
Training School, the State Home and Industrial 
School for Girls, and the State Industrial Farm 
Colony for Women may contract with the office 
of the United States Attorney General, the Bureau 
of Prisons of the United States Department of 
Justice, or such necessary Federal agency for the 
care, keeping, correction, training, education, and 
supervision of delinquent children or other per- 
sons under the jurisdiction, custody, or care of 
the Federal courts or of the said office of the 
United States Attorney General, the Bureau of 
Prisons of the United States Department of Jus- 
tice, or such necessary Federal agency, as au- 
thorized by the terms of the Federal Juvenile 
Delinquency Act of one thousand nine hundred 
thirty-eight, and may receive, accept, hold, train, 
and supervise such persons as may be received 
from said courts or department under the rules 
and regulations of the several and respective in- 
stitutions as prescribed or as may hereafter be 
established by the said governing boards, pro- 
vided, however that such contracts or subse- 
quently established rules of care, procedure, and 
training, of those committed to said institutions, 
first shall have been approved by the State Board 
of Charities and Public Welfare. (1939, c. 166, 
S. ale) 


§ 184-88. Term of contract. — Any contract 
made under the authority and provision of this 
article shall be for a period of not more than two 
years, and shall be renewable from time to time 
for a period of not to exceed two years. (1939, 
CMlGb sme) 


§ 134-89. Approval by N. C. Budget Bureau; 
payments received under contracts——Any con- 
tracts entered into under the provisions of this 
article by the office of the United States Attorney 
General, the Bureau of Prisons of the United 
States Department of Justice, or such necessary 
Federal agency with any of the contracting in- 
stitutions for the care of any persons coming 
within the provisions of this article shall not be 
less than the current estimated cost per capita at 
the time of execution of the contract, and all such 
financial provisions of any contract shall, before 
the execution of said contract, have the approval 
of the Budget Bureau of North Carolina. Any 
payments received under the contracts authorized 
by this article shall be deposited in the State 
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Treasury for the use and maintenance of the in- 
stitution with which any such contract is made. 
Such payments are hereby appropriated to said 
institution as a supplementary fund to compen- 
sate the institution for the additional care and 
maintenance of such persons as are received un- 
der the provisions of this article. (1939, c. 166, 
SS) 


Art. 9. Board of Correction and Training. 


§ 134-90. Unified board of directors for refor- 
matory institutions——The following institutions 
of this state, to-wit: The Stonewall Jackson Man- 
ual Training and Indusrial School, the Eastern 
Carolina Industrial Training School for Boys, the 
Industrial Farm Colony for Women, the State 
Home and Industrial School for Girls, the Mor- 
rison Training School, and the State Training 
School for Negro Girls, created by house bill 
number two hundred and seventeen, shall be under 
the management of one board of directors com- 
posed of nineteen members, eighteen of whom 
shall be appointed by the governor, no two of 


which eighteen shall be residents of the same 
county. ‘The board of directors shall be known 
and designated as “North Carolina Board of 


Correction and Training.” 

In order that the western, central and eastern 
section of the state shall have equal representation 
on said board, the governor shallyname two women 
and four men from each of said sections of the 
state on said board. The members of the board 
of directors appointed by the governor shall be 
divided into six classes of three directors each, the 
first class to serve for a period of one year, the 
‘second class to serve for a period of two years, 
the third class to serve for a period of three years, 
the fourth class to serve for a period of four years, 
the fifth class to serve for a period of five years, 
the sixth class to serve for a period of six years, 
and at the expiration of their respective terms of 
office all appointments shall be for a term of six 
years, except such as are made to fill unexpired 
terms. The commissioner of public welfare shall 
be an ex officio member of said board of directors. 
The governor shall transmit to the senate at the 
next session of the general assembiy, for confir- 
mation, the names of the persons appointed by 
him. All acts done by members of the board of 
directors after appointment and before confirma- 
tion of appointment by the general assembly shall 
be of the same force and effect and as valid as if 
the appointment of said members had been con- 
firmed by the general assembly. Ten directors 
shall constitute a quorum, except where three are 
by law engaged to act for special purposes. 


In case of a vacancy or vacancies in the board 
of directors for any cause, his or her successor or 
successors shall be appointed by the governor 
and the appointment shall be reported to the next 
succeeding session of the senate of the general 
assembly of North Carolina for confirmation. 


Members of the board shall serve for terms as 
prescribed above, and until their successors are 
appointed and qualified. The governor shall have 
the power to remove any member of the board 
for cause whenever in his opinion it is to the best 
interest of the state to remove such person. (1943, 
¢. 776, s. 1.) 
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§ 134-91. References to governing bodies of in- 
stitutions construed to refer to unified board 
which succeeds to pcwers and duties; manage- 
ment of institutions; disbursement of appropria- 
tions; reports to governor.—Wherever in §§ 134- 
1 to 134-84, inclusive, or in any other laws of this 
state, the words “board of directors,” ‘board of 
frustees;” ~ “board? of .managers,”- “‘directors,” 
“trustees,” “managers,” or “board” are used with 
reference to the governing body or bodies of the 
institutions enumerated in § 134-90, the same shall 
mean the unified board of directors provided for 
in said § 134-90, and it shall be construed that the 
unified board of directors of the said institution 
shall succeed to, exercise and perform all the pow- 
ers conferred and duties imposed heretofore upon 
the separate boards of directors, trustees or man- 
agers of the several institutions herein mentioned 
and said powers and duties shall be exercised and 
performed as to each of the institutions by the 
unified board of directors herein provided for; 


and the said board shall be responsible for the 


management of the said institutions and the dis- 
bursement of appropriations made for the main- 
tenance and permanent enlargement and repairs 
of the said institutions, subject to the provisions 
of the executive budget act, and said board shall 
make an annual report to the governor, and oftener 
if.called for by him of the condition of each of 
the said institutions and shall make biennial re- 
ports to the governor, to be transmitted by him 
to the general assembly, of all moneys received 
and disbursed by each of said institutions. (1943, 
Cel Ouse 2) 


§ 134-92. Building committee——It shall be the 
duty of the board of directors herein provided for 
to select and appoint from its number a building 
committee, who shall be specially charged with 
the duty of supervision of the buildings to be built 
or repaired from appropriations made to said in- 
stitutions by the general assembly of this state. 


1 (1943,C)1776,-50°3.3 


§ 134-98. Meetings of board. — The board of 
directors shall convene four times a year, and 
said meetings shall be held successively at each of 
the institutions enumerated in § 134-90 at a time 
to be fixed by such board and at such other times 
as it shall appoint, and investigate the administra- 
tion and condition of said institutions. (1943, c. 
776; s. 4.) 


§ 184-94. Organization of board; chairman and 
secretary—The said board of directors is hereby 
zuthorized and given full power to meet and 
organize and from their number select a chairman 
and to elect a secretary who may or may not be 
a member of the board. (1943, c. 776, s. 5.) 


§ 134-95. Reports of superintendents of included 
institutions—The superintendent of each of said 
institutions shall make monthly reports to the 
general superintendent of correction and training 
in such manner and detail as the board of direc- 
tors may prescribe. (1943, c. 776, s. 6.) 


§ 134-96. Executive committees—The board of 
directors shall at their first meeting select from 
their number for each of said institutions an exe- 
cutive committee of at least three members. ‘The 
duties of the executive committees shall be pre- 
scribed by the board. (1943, c. 776, s. 7.) 
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§ 134-97. By-laws. — The board of directors 
shall make all necessary by-laws and regulations 
for the government of each of said institutions. 
(043, e727 6sos-2B)) 


§ 134-98. Commissioner of correction. — The 
board of directors is hereby authorized and given 
full power to employ a commissioner of correc- 
tion for the institutions enumerated in § 134-90 
and prescribe his duties, and fix his salary, sub- 
ject to the approval of the director of the budget. 
The said commissioner shall be a person of dem- 
onstrated executive ability and shall have had 
special education, training and experience in wel- 
fare and correctional work, or work along sub- 
stantially similar lines, such as to render such per- 
son in all respects qualified to discharge the duties 
of such position, and he shall be a person of good 
character. He shall be employed for a period of 
two years from and after the date of his selection, 
unless sooner removed therefrom by the board for 
incompetence or misconduct. He shall devote his 
full time to the duties of his employment and shall 


hold no office except that he shall serve as secre-: 


tary to the board of directors, if the board so 
orders. ; 

The board of directors shall provide the said 
commissioner with such stenographic and clerical 
assistance as it may deem necessary. The salary 
of said commissioner and the expenses incident 
to equipping and maintaining his office, including 
stenographic and clerical assistance, shall be paid 
out of the appropriations made to the several in- 
stitutions herein mentioned and on such pro rata 
basis as the board of directors shall in their judg- 
ment fix and determine. Upon the request of the 
board of directors the state board of public build- 
ings and grounds shall provide suitable office 
space in the city of Raleigh for said commissioner. 
(1943 "Cr 77 Gln: 9.) 


§ 134-99. General business manager. — ‘The 
board of directors is hereby authorized and given 
full power to employ a general business manager 
for the institutions enumerated in § 134-90 and to 
fix his salary, subject to the approval of the direc- 
tor of the budget. Subject to the supervision, 
direction and control of the board of directors, the 
said general business manager shall perform the 
duties set out in this section and all other duties 
which the board of directors may prescribe. The 
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said general business manager shall be a person 
of demonstrated executive and business ability 
who shall have had training and experience in 
fiscal administration and in the management of 
physical plants, properties and equipment of pub- 
lic institutions or comparable enterprises, and he 
shall be a person of good character and otherwise 
qualified to discharge his duties. Under the direc- 
tion of said board, said general manager shall have 
full supervision over the fiscal management and 
over the management and control of the physical 
properties and equipment of the institutions enu- 
merated in said § 134-90. All personnel or em- 
ployees of said institutions engaged in any aspect 
of the business management or supervision of the 
properties or equipment of any of said institutions 
shall be responsible to and subject to the super- 
vision and direction of said general business man- 
ager with respect to the performance or exercise 
of any duties or powers of business management 
or financial administration. 

The said general business manager shall be em- 
ployed for a period of two years from and after 
the time of his selection, unless sooner removed 
by the board for incompetence or misconduct. He 
shall devote his full time to the duties of his em- 
ployment and shall hold no other office or position 
of employment. ; 

The board of directors shall provide the said 
general business manager with such stenographic 
and clerical assistance as it may deem necessary. 
The salary of said business manager and the ex- 
penses incident to equipping and maintaining his 
office, including stenographic and clerical assist- 
ance, shall be paid out of the appropriations made 
to the several institutions hereinbefore mentioned 


and on such pro rata basis as the board of direc- 


tors shall in its judgment fix and determine. Upon 
the request of the board of directors, the state 
board of public buildings and grounds shall pro- 
vide suitable office space in the city of Raleigh for 


-said general business manager in conjunction with 


the office space provided for the commissioner of 
correction hereinbefore provided for. (1943, c. 
776, s. 10.) 


§ 134-100. Compensation of members) of board. 
—The members of the board of directors shall be 
paid the sum of seven dollars ($7.00) per day and 
actual expenses while engaged in the discharge of 
their official duties. (1943, c. 776, s. 16.) 


Chapter 135. Retirement System for Teachers and State Employees. 


Sec Sec. 
135-1. Definitions. 135-9. Exemption from taxes, garnishment, at- 
135-2. Name and date of establishment. tachment, etc. 
135-3. Membership. 135-10. Protection against fraud. 
135-3.1. Membership of highway patrolmen. 135-11. Application of other pension laws. 
135-4. Creditable service. 135-12. Obligation of maintaining reserves and 
135-5. Benefits. paying benefits. 
135-6. Administration. 135-13. Certain laws not repealed; suspension of 
135-7. Management of funds. payments and compulsory retirement. 
135-7.1. Purchase of notes obtained from loans 135-14. Pensions of certain public school class- 

made from state literary fund. room teachers. 
135-8. Method of financing. 135-15. Reemployment of retired teachers and 

employees. 
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§ 185-1. Definitions—The following words and 
phrases as used in this chapter, unless a different 
meaning is plainly required by the context, shall 
have the following meanings: 

(1) “Retirement system” shall mean the teach- 
ers’ and state employees’ retirement system of 
North Carolina as defined in § 135-2. 

(2) “Public school” shall mean any day school 
conducted within the state under the authority 
and supervision of a duly elected or appointed 
city or county school board, and any educational 
institution supported by and under the control of 
the state. 

(3) “Teacher” shall mean any teacher, helping 
teacher, librarian, principal, supervisor, superin- 
tendent of public schools or any full-time em- 
ployee, city or county, superintendent of public 
instruction, or any full-time employee of depart- 
ment of public instruction, president, dean or 
teacher, or any full-time employee in any educa- 
tional institution supported by and under the con- 
trol of the state. In all cases of doubt, the board 
of trustees, hereinafter defined, shall determine 
whether any person is a teacher as defined in this 
chapter. ; 

(4) “Employee” shall mean all. full-time em- 
ployees, agents or officers of the state of North 
Carolina or any of its departments, bureaus and 
institutions other than educational, whether such 
employees are elected, appointed or employed: 
Provided, that the term ‘‘employee’ shall not in- 
clude any justice of the supreme court or any 
judge of the superior court. 

(5) “Employer” shall mean the state of North 
Carolina, the county board of education, the city 
board of education, the state board of education, 
the board of trustees of the University of North 
Carolina, the board of trustees of other institu- 
tions and agencies supported and under the con- 
trol of the state, or any other agency of and with- 
in the state by which a teacher or other employee 
is paid. 

(6) “Member” shall mean any teacher or state 
employee included in the membership of the sys- 
tem as provided in §§ 135-3 and 135-4: Provided, 
that no member shall be entitled to participate 
under the provisions of this chapter as to that 
part of the compensation in excess of three 
thousand dollars ($3,000.00) received by such 
member during any year. 

(7) “Board of trustees” shall mean the board 
provided for in § 135-6 to administer the retire- 
ment system. . 

(8) “Medical board” shall mean the board of 
physicians provided for in § 135-6. © 

(9) “Service” shall mean service as a teacher 
or state employee as described in subsections 
three or four of this section. 

(10) “Prior service’ shall mean service ren- 
dered prior to the date of establishment of the re- 
tirement system for which credit is allowable un- 
der § 135-4; provided, persons now employed by 
the state highway and public works commission 
shall be entitled to credit for employment in road 
maintenance by the various counties and’ road 
districts prior to one thousand nine hundred and 
thirty-one and subsequent to one thousand nine 


hundred and twenty-one. 


(11) “Membership service” shall mean service 
as a teacher or state employee rendered while a 
member of the retiremen‘ system. 

(12) “Creditable service” shall 


mean “prior 
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service” plus “membership service” for which 
credit is allowable as provided in § 135-4. 
(13) “Beneficiary” shall mean any person in 


receipt of a pension, an annuity, a retirement al- 


‘lowance or other benefit as provided by this 


chapter. : 

(14) “Regular interest” shall mean _ interest 
compounded annually at such a rate as shall be 
determined by the board of trustees in accord- 
ance with § 135-7, subsection two. 

(15) “Accumulated contributions” shall mean 
the sum of all the amounts deducted from the 
compensation of a member and accredited to his 
individual account in the annuity savings fund, 
together with regular interest thereon as provided 
in § 135-8. 

(16) “Earnable comperisation” shall mean the 
full rate of the compensation that would be pay- 
able to a teacher or employee if he worked in full 
normal working time. In cases where compen- 
sation includes maintenance, the board of trus- 
tees shall fix the value of that part of the com- 
pensation not paid in money. 

(17) “Average final compensation” shall mean 
the average annual earnable compensation of a 
teacher or employee during his last five years of 
service, or if he had less than ten years of serv- 
ice, then his average earnable compensation for 
his total service. 

(18) “Annuity” shall mean payments for life 
derived from that “accumulated contribution” of 
a member. All annuities shall be payable in equal 
monthly installments. 

(19) “Pensions” shall mean payments for life 
derived from money provided by the state of 
North Carolina, and. by county or city board of 
education. All pensions shall be payable in equal 
monthly installments. 

(20) “Retirement allowance” shall mean the 
sum of the “annuity and the pensions,’ or any 
optional benefit payable in lieu thereof. 

(21) “Retirement” shall mean the withdrawal 
from active service with a retirement allowance 
granted under the provisions of this chapter. 

(22) “Annuity reserve” shall mean the present 
value of all payments to be made on account of 
any annuity or benefit in lieu of any annuity, com- 
puted upon the basis of such mortality tables as 
shall be adopted by the board of trustees, and 
regular interest. 

(23) “Pension reserve” shall mean the present 
value of all payments to be made on account of 
any pension or benefit in lieu of any pension 
computed upon the basis of such mortality tables 
as shall be adopted by the board of trustees, and 
recular interest. 

(24) “Actuarial equivalent’ shall mean a bene- 
fit of equal value when computed upon the basis 
of such mortality tables as shall be adopted by the 
board of trustees, and regular interest. (1941, c. 
252 S. 1351943, c. 431: 

Editor’s Note.—For comment on this enactment, 
N. C. Law Rev. 508. 

The 1943 amendment struck out the phrase “where such 
employment has been continuous” which formerly appeared 
at the end of subsection (10). The amendatory act pro- 
vided: ‘All persons who have heretofore been retired un- 
der this system, as well as those who may hereafter be re- 
tired, whose status is affected by this change in the law 
shall be entitled to the benefit of this act.” 

For temporary act permitting highway patrolmen to 
transfer membership from law enforcement officers’ bene- 


fit and retirement fund to teachers’ and state employees’ 
retirement system, see Session Laws 1943, c. 120. 


see 19 
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Chapter Is Valid.—It is the verdict of the general assem- 
bly embodied and expressed in this and the following sec- 
tions that the retirement plan has a definite relation to the 
just and efficient administration of the public school sys- 
tem which brings it within the scope of constitutional au- 
thority. Under the mandatory provisions of the. retirement 
act, the public policy thus expressed is applied to the en- 
tire public school system and its administration at the 
hands of every administrative unit within it. Bridges v. 
Charlotte, 221 N. C. 472, 481, 20 S. E. (2d) 825. 

If the retirement plan has that relation to the public 
school system which the legislative policy supposes it to 
have, the act is sufficiently invested with a public purpose 
and the tax is valid, and is a constitutional and valid ex- 
pression of the legislative will, both generally and in its 
application to the local administrative units with which 
it deals. Id. 

Purpose of Chapter.—The purpose of this and the follow- 
ing sections is to provide benefits on retirement for the 
teachers in the public school system of the state and for 
state employees. It is based not only upon the principle 
of justice to poorly paid state employees, but also upon the 
philosophy that a measure of freedom from apprehension of 
old age and disability will add to the immediate efficiency of 
those engaged in carrying on a work of first importance to 
society and the state. Bridges v. Charlotte, 221 N. C. 472, 
477 ro0 ae eben (2K). 825% 


§ 185-2. Name and date of establishment.— 
A retirement system is hereby established and 
placed under the management of the board of 
trustees for the purpose of providing retirement 
allowances and other benefits under the provisions 
of this chapter for teachers and state employees 
of the state of North Carolina. The retirement 
system so created shall be established as of the 
first day of July, one thousand nine hundred and 
forty-one. ft 

It shall have the power and privileges of a cor- 
poration and shall be known as the ‘Teachers’ 
and State Employees’ Retirement System of 
North Carolina,” and by such name all of its busi- 
ness shall be transacted, all of its funds invested, 
and all of its cash and securities and other prop- 
erty held) (1941 e5 25,45. 2)) 


§ 1385-3. Membership.—The membership of this 
retirement system shall be composed as follows: 

(1) All persons who shall become teachers or 
state employees after the date as of which the re- 
tirement system is established. 

(2) All persons who are teachers or state em- 
ployees on February 17, 1941, or who may be- 
come teachers or state employees on or before 
July first, one thousand nine hundred and forty- 
one, except those who shall notify the board of 
trustees, in writing, on or before January first, 
one thousand nine hundred and forty-two, that 
they do not choose to become members of this 
retirement system, shall become members of the 
retirement system. 

(3) Should any member in any period of six 
consecutive years after becoming a member be 
absent from service more than five years, or 
should he withdraw his accumulated contributions, 
or should he become a beneficiary or die, he shall 
thereupon cease to be a member. (1941, c. 25, 
So) 


§ 135-3.1. Membership of highway patrolmen. 
—Every person who is employed in the future as 
a state highway patrolman shall automatically be- 
come a member of the teachers’ and state em- 
ployees’ retirement system unless such person 
shall, within fifteen days after his .employment, 
furnish the executive secretary of the board of 
trustees, teachers’ and state employees’ retirement 
system, sufficient evidence that such person has 
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become a member of the law enforcement officers’ 
benefit and retirement fund, in which event such 
person shall not be entitled to membership in the 
teachers’ and state employees’ retirement system. 
(1943,).cH120;65-065) 


§ 135-4. Creditable service. — (1) Under such 
rules and regulations as the board of trustees 
shall adopt, each member, who was a teacher or 
state employee at any time during the five years 
immediately preceding the establishment of the 
system and who becomes a member during the 
first year of operation of the retirement system, 
shall file a detailed statement of all North Carolina 
service as a teacher or state employee rendered 
by him prior to the date of establishment for 
which he claims credit. 

(2) The board of trustees shall fix and deter- 
mine by appropriate rules and regulations how 
much service in any year is equivalent to one year 
of service, but in no case shall more than one 
year of service be creditable for all services in 
one year. Service rendered for the regular school 
year in any district shall be equivalent to one 
year’s service. 

(3) Subject to the above restrictions and to 
such other rules and regulations as the board of 
trustees may adopt, the board of trustees shall 
verify, as soon as practicable after the filing of 
such statements of service, the service therein 
claimed. 

In lieu of a determination of the actual compen- 
sation of the members that was received during 
such period of prior service the board of trustees 
may use for the purpose of this chapter the com- 
pensation rates which will be determined by’ the 
average salary of the members for five years im- 
mediately preceding the date this system became 
operative as the records show the member ac- 


-tually received. 


(4) Upon verification of the statements of 
service, the board of trustees shall issue prior 
service certificates certifying to each member the 
period of service prior to the establishment of the 
retirement system, with which the member is 
credited on the basis of his statement of service. 
So long as membership continues a prior service 
certificate shall be final and conclusive for retire- 
ment purposes as to such service: Provided, how- 
ever, that any member may, within one year from 
the date of issuance or modification of such cer- 
tificate, request the board of trustees to modify 
or correct his prior service certificate. 

When membership ceases, such prior service 
certificate shall become void. Should the teacher 
or state employee again become a member. such 
teacher or state employee shall enter the system 
as a teacher or state employee not entitled to 
prior service credit except as provided in § 135-3, 
subsection five, paragraph (b). 

(5) Creditable service at retirement on which 
the retirement allowance of a member shall be 
based shall consist of the membership service 
rendered by him since he last became a member, 
and also if he has a prior service certificate which 
is in full force and effect, the amount of service 
certified on his prior service certificate. 

(6) Teachers and other state employees who 
entered the armed services of the United States 
after September sixteenth, one thousand nine hun- 
dred and forty, and prior to February seventeenth, 
one thousand nine hundred and forty-one and who 
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return to the service of the state within a period 
of two years after they have been honorably dis- 
charged from the armed services of the United 
States, shall be entitled to full credit for all prior 
service. (1941, c. 25, s. 4; 1943, cc. 200, 783.) 
Editor’s Note.—The first 1943 amendment 


“five years” for “‘year’’ in line four of subsection (1). 
second 1943 amendment added subsection (6). 


substituted 
The 


§ 185-5. Benefits. — (1) Service Retirement 
Benefit.—(a) Any member in service may retire 
upon written application to the board of trustees 
setting forth at what time, not less than thirty 
days nor more than ninety days subsequent to the 
execution of and filing thereof, he desires to be 
retired: Provided, that the said member at the 
time so specified for his retirement shall have at- 
tained the age of sixty years, and notwithstand- 
ing that, during such period of notification, he 
may have separated from service. 

(b) Any member in service who has attained 
the age of sixty-five years shall be retired at the 
end of the year unless the employer requests such 
person to remain in the service, and notice of this 
request is given in writing thirty days prior to 
the end of the year. 

(c) Any member in the service who has at- 
tained the age of seventy years shall be retired 
forthwith: Provided, that with the approval of his 
employer he may remain in service until the end 
of the year following the date on which he at- 
tains the age of seventy years: Provided, that 
with the approval of his employer and the board 
of trustees, any member who has attained or shall 
attain the age of seventy years may be continued 
in service for a period of two years following each 
such request. 

(2) Service Retirement Allowances.—Upon re- 
tirement from service a member shall receive a 
service retirement allowance which shall consist 
of: 

(a) An annuity which shall be the actuarial 
equivalent of his accumulated contributions at the 
time of his retirement; and 

(b) A pension equal to the annuity allowable 
at age of sixty years computed on the basis of 
contributions made prior to the attainment of age 
sixty; and 

(c) If he has a prior service certificate in full 
force and effect, an additional pension which shall 
be equal to the annuity which would have been 
provided at the age of sixty years by twice the 
contributions which he would have made during 
such prior service had the system been in opera- 
tion and he contributed thereunder. 

(3) Disability Retirement Benefits—Upon the 
application of a member in service or of his em- 
ployer, any member who has had ten or more 
years of creditable service may be retired by the 
board of trustees, not less than thirty and not 
more than ninety days next following the date of 
filing such application, on a disability retirement 
allowance: Provided, that the medical board, 
after a medical examination of'such member, shall 
certify that such member is mentally or physically 
incapacitated for the further performance of duty, 
that such incapacity is likely to be permanent, 
and that such member should be retired. 

(4) Allowance on Disability Retirement—Up- 
on retirement for disability a member shall receive 
a service retirement allowance if he has attained 
the age of sixty years, ctherwise he shall receive 
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a disability retirement allowance which shall con- 
sist of: 


(a) An annuity which shall be the actuarial 
equivalent of his accumulated contributions at the 
time of retirement; and 


(b) A pension equal to’ seventy-five per centum 
of the pension that would have been payable upon 
service retirement at the age of sixty years had 
the member continued in service to the age of 
sixty years without further change in compensa- 
tion. 


(5) Re-Examination of Beneficiaries Retired 
for Disability—-Once each year during the first 
five years following retirement of a member on 
a disability retirement allowance, and once in 
every three-year period thereafter, the board of 
trustees may, and upon his application shall, re- 
quire any disability beneficiary who has not yet 
attained the age of sixty years to undergo a medi- 
cal examination, such examination to be made at 
the place of residence of said beneficiary or other 
place mutually agreed upon, by a physician or 
physicians designated by the board of trustees. 
Should any disability beneficiary who has not yet 
attained the age of sixty years refuse to submit to 
at least one medical examination in any such year 
by a physician or physicians designated by the 
board of trustees, his allowance may be discon- 
tinued until his withdrawal of such refusal, and 
should his refusal continue for one year all his 
rights in and to his pension may be revoked by 
the board of trustees. 


(a) Should the medical board report and certify 
to the board of trustees that such disability bene- 
ficiary is engaged in or is able to engage in a 
gainful occupation paying more than the differ- 
ence between his retirement allowance and. the 
average final compensation, and should the board 
of trustees concur in such report, then the amount 
of his pension shall be reduced to an amount 
which, together with his annuity and the amount 
earnable by him, shall equal the amount of his 
average final compensation. Should his earning 
capacity be later changed, the amount of his pen- 
sion may be further modified: Provided, that the 
new pension shall not exceed the amount of the 
pension originally granted nor an amount which, 
when added to the amount earnable by the bene- 
ficiary together with his annuity, equals the 
amount of his average final compensation. A 
beneficiary restored to active service at a salary 
less than the average final compensation shall not 
become a member of the retirement system. 

(b) Should a disability beneficiary under the 
age of sixty years be restored to active service at a 
compensation not less than his average final com- 
pensation, his retirement allowance shall cease, he 
shall again become a member of the retirement 
system, and he shall contribute thereafter at the 
same rate he paid prior to disability. Any such 
prior service certificate on the basis of which his 
service was computed at the time of his retire- 
ment shall be restored to full force and effect, and 
in addition, upon his subsequent retirement he 
shall be credited with all his service as a member, 
but should he be restored to active service on or 
after the attainment of the age of fifty years his 
pension upon subsequent retirement shall not ex- 
ceed the sum of the pension which he was receiv- 
ing immediately prior to his last restoration and 
the pension that he would have received on ac- 
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count of his service since his last restoration had 
he entered service at the time as a new entrant. 

(6) Return of Accumulated Contributions.— 
Should a member cease to be a teacher or state 
employee except by death or retirement under the 
provisions of this chapter, he shall be paid such 
part of the amount of the accumulated contribu- 
tions standing to the credit of his individual ac- 
count in the annuity savings fund as he shall de- 
mand. Should a member die before retirement 
the amount of his accumulated contributions 
standing to the credit of his individual account 
shall be paid to his estate or to such persons as 
he shall have nominated by written designation, 
duly executed and filed with the board of trustees. 

(7) Election of Optional Allowance.—With the 
provision that no optional selection shall be effec- 
tive in case the beneficiary dies within thirty days 
after retirement, and that such a beneficiary shall 
be considered as an active member at the time of 
death; until the first payment on account of any 
benefit becomes normally due, any member may 
elect to receive his benefit in a retirement allow- 
ance payable throughout life, or he may elect to 
receive the actuarial equivalent at that time, of 
his retirement allowance in a reduced retirement 
allowance payable throughout life with the pro- 
visions that: 

Option 1. If he dies before he has received in 
annuity payments the present value of his annuity 
as it was at the time of his retirement, the balance 
shall be paid to his legal representatives or to 
such person as he shall nominate by written des- 
ignation duly acknowledged and filed with the 
board of trustees; or 

Option 2. Upon his death his reduced retire- 
ment allowance shall be continued throughout 
the life of and paid to such person as he shall 
nominate by written designation duly acknowl- 
edged and filed with the board of trustees at the 
time of his retirement; or 

Option 3. Upon his death, one-half of his re- 
duced retirement allowance shall be continued 
throughout the life of, and paid to such person 
as he shall nominate by written designation duly 
acknowledged and filed with the board of trustees 
at the time of his retirement. (1941, c. 25, s. 5.) 

The retirement payment provided by this section consti- 
tutes delayed compensation in consideration of services 
rendered. It is compensation for public services. Its pur- 
pose is to induce experienced and competent teachers to 
remain in service and thus proniote the efficiency and ef- 


fectiveness of the educational program. Bridges v. Char- 
lotte, 221 N. C. 472, 486, 20 S. E. (2d) 825 (con. op.). 


§ 135-6. Administration—(1) Administration 
by Board of Trustees; Corporate Name; Rights 
and Powers; Tax Exemption.— The general ad- 
ministration and responsibility for the proper op- 
eration of the retirement system and for making 
effective the provisions of the chapter are hereby 
vested in a board of trustees which shall be 
organized immediately after a majority of the 
trustees provided for in this section shall have 
qualified and taken the oath of office. 

The board of trustees shall be a body politic and 
corporate under the name “board of trustees 
teachers’ and state employees’ retirement sys- 
tem’; and as a body pclitic and corporate shall 
have the right to sue and be sued, shall have per- 
petual succession and a common seal, and in said 
corporate name shall be able and capable in law 
to take, demand, receive and possess all kinds of 
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real and personal property necessary and proper 
for its corporate purposes, and to bargain, sell, 
grant, alien, or dispose of all such real and per- 
sonal property as it may lawfully acquire. All 
such property owned or acquired by said body 
politic and corporate shall be exempt from all 
taxes imposed by the state or any political subdi- 
vision thereof, and shall not be subject to income 
taxes. 

(2) Membership of Board; Terms.—The board 
shall consist of seven members, as follows: 

(a) The state treasurer, ex-officio; 

(b) The superintendent of public instruction, 
ex-officio; 

(c) Five members to be appointed by the gov- 
ernor and confirmed by the senate of North Car- 
olina. One of the appointive members shall be 
a member of the teaching profession of the state; 
one to be a general state employee, and three who 
are not members of the teaching profession or 
state employees; two to be appointed for a term 
of two years, two for a term of three years and 
one for a term of four years. At the expiration 
of these terms of office the appointment shall be 
for a term of four years. 

(3) Compensation of ‘Trustees—The trustees 
shall be paid seven dollars ($7.00) per day during 
session of the board and shall be reimbursed from 
the expense appropriation for all necessary ex- 
penses that they may incur through service on the 
board. 

(4) Oath.—Each trustee other than the ex- 
officio members shall, within ten days after his 
appointment, take an oath of office, that, so far 
as it devolves upon him, he will diligently and 
honestly administer the affairs of the said board, 
and that he will not knowingly violate or wiil- 
ingly permit to be violated any of the provisions 
of law applicable to the retirement system. Such 
oath shall be subscribed to by the member making 
it, and certified by the officer before whom it is 
taken, and immediately filed in the office of the 
secretary of state. 

(5) Voting Rights—Each trustee shall be enti- 
tled to one vote in the board. Four affirmative 
votes shall be necessary for a decision by the 
trustees at any meeting of said board. 

(6) Rules and Regulations.—Subject to the lim- 
itations of this chapter, the board of trustees 
shall, from time to time, establish rules and regu- 
lations for the administration of the funds created 
by this chapter and for the transaction of its 
business. The board of trustees shall also, from 
time to time, in its discretion, adopt rules and 
regulations to prevent injustices and inequalities 
which might otherwise arise in the adminstration 
of this chapter. 

(7) Officers and Other Employees, Salaries and 
Fxpenses.—The state treasurer shall be ex-officio 
chairman of the board of trustees. The board of 
trustees shall, by a majority vote of all the mem- 
bers, appoint a secretary, who may be, but need 
not be, one of its members. The board of trus- 
tees shall engage such aciuarial and other service 
as shall be required to transact the business of the 
retirement system. The compensation of all per- 
sons engaged by the board of trustees, and all 
other expenses of the board necessary for the op- 
eration of the retirement system, shall be paid at 
such rates and in such amounts as the board of 
trustees shall approve, subject to the approval of 
the director of the budget. 
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(8) Actuarial Data.—The board of trustees 
shall keep in convenient form such data as shall 
be necessary for actuarial valuation of the various 
funds of the retirement system, and for checking 
the experierice of the system. 

(9) Record of Proceedings; Annual Report.— 
The board of trustees shall keep a record of all of 
its proceedings which shall be open to public in- 
spection. It shall publish annually a report show- 
ing the fiscal transactions of the retirement sys- 
tem for the preceding year, the amount of the 
accumulated cash and securities of the system, 
and the last balance sheet showing the financial 
condition of the system by means of an actuarial 
valuation of the assets and liabilities of the re- 
tirement system. 

(10) Legal Adviser.— The attorney genera! 
shall be the legal adviser of the board of trustees. 

(11) Medical Board—The board of trustees 
shall designate a medical board to be composed 
of three physicians not eligible to participate in 
the retirement system. If required, other physi- 
cians may be employed to report on special cases. 
The medical board shall arrange for and pass up- 
on all medical examinations required under the 
provisions of this chapter, and shall investigate all 
essential statements and certificates by or on be- 
half of a member in connection ‘with an applica- 
tion for disability retirement, and shall report io 
writing to the board of trustees its conclusion and 
recommendations upon all the matters referred to 
it. 

(12) Duties of Actuary.—The board of trus- 
tees shall designate an actuary who shall be the 


technical adviser of the board of trustees on mat- 


ters regarding the operation of the funds created 
by the provisions of this chapter and shall per- 
form such other duties as are required in con- 
nection therewith. 

(13) Immediately after the establishment of the 
retirement system the actuary shall make such 
investigation of the mortality, service and com- 
pensation experience of the members of the sys- 
tem as he shall recommend and the board of trus- 
tees shall authorize, and on the basis of such in- 
vestigation he shall recommend for adoption by 
the board of trustees such tables and such rates 
as are required in subsection fourteen, paragraphs 
(a) and (b) of this section. The board of trus- 
tees shall adopt tables and certify rates, and as 
soon as practicable thereafter the actuary shall 
make a valuation based on such tables and rates 
of the assets and liabilities of the funds created 
by this chapter. 


(14) In the year one thousand nine hundred 
and forty-three, and at least once in each five-year 
period thereafter, the actuary shall make an ac- 
tuarial investigation into the mortality, service 
and compensation experience of the members and 
beneficiaries of the retirement system, and shall 
make a valuation of the assets and liabilities of 
the funds of the system, and taking into account 
the result of such investigation and valuation, 
the board of trustees shall: 

(a) Adopt for the retirement system such mor- 
tality, service and other tables as shall be deemed 
necessary; and 

(b) Certify the rates of contributions payable 
by the state of North Carolina on account of new 
entrants at various ages. 

(15) On ‘the basis of such tables as the board of 
trustees shall adopt, the actuary shall make an 
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annual valuation of the assets and liabilities of 
the funds of the system created by this chapter. 
(1941, c. 25, s. 6; 1943, c. 719.) 


Editor’s Note.—The 1943 amendment added the 
sentence of subsection (6). 


second 


§ 135-7. Management of funds.—(1) Manage- 
ment and Investment of Funds.—The board of 
trustees shall be the trustee of the several funds 
created by this chapter as provided in § 135-8, 
and shall have full power to invest and reinvest 
such funds, subject to all the terms, conditions, 
limitations and restrictions imposed by the laws 
of North Carolina upon the investment of state 
sinking funds, and subject to like terms, condi- 
tions, limitations and restrictions, said trustees 
shall have. full power to hold, purchase, sell, as- 
sign, transfer and dispose of any of the securi- 
ties and investments in which any of the funds 
created herein shall have been invested, as well as 
the proceeds of said investments and any moneys 
belonging to said funds. 


(2) Regular Interest Allowance—The board 
of trustees annuaiiy shall allow regular interest 
on the mean amount for the preceding year in 
seach of the funds with the exception of the ex- 
pense fund. The amounts so allowed shall be due 
and payable to said funds, andeshall be annually 
credited thereto by the board of trustees from in- 
terest and other earnings on the moneys of the 
retirement system. Any additional amount re- 
quired to meet the interest on the funds of the re- 
tirement system shall be paid from the pension 
accumulation fund, and any excess of earnings 
over such amount required shall be paid to the 
pension accumulation fund. Regular interest shall 
mean such per centum rate to be compounded an- 
nually as shall be determined by the board of 
trustees on the basis of the interest earnings of 
‘the system for the preceding year and of the 
probable earnings to be made, in the judgment of 
the board, during the immediate future, such rate 
to be limited to a minimum of three per centum 
and a maximum of four per centum, with the lat- 
ter rate applicable during the first year of opera- 
tion of the retirement system. 

(3) Custodian of Funds; Disbursements; Bond 
of Secretary—vThe state treasurer shall be the 
custodian of the several funds. All payments 
from said funds shall be made by him only upon 
vouchers signed by two persons designated by the 
board of trustees. The secretary of the board of 
trustees shall furnish said board a surety bond 
in a company authorized to do business in North 
Carolina in such an amount as shall be required 
by the board, the premium to be paid from the 
expense fund. 

(4) Deposits to Meet Disbursements.—For the 
purpose of meeting disbursements for pensions, 
annuities and other payments there may be kept 
available cash, not exceeding ten per centum of 
the total amount in the several funds of the re- 
tirement system, on deposit with the state treas- 
urer of North Carolina. 

(5) Personal Profit or Acting as Surety Pro- 
hibited—-Except as otherwise herein provided, no 
trustee and no employee of the board of trustees 
shall have any direct interest in the gains or 
profits of any investment made by the board of 
trustees, nor as such receive any pay or emolu- 
ment for his service. No trustee or employee of 
the board shall, directly or indirectly, for himself 
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or as an agent in any manner use the same, except 
to make’such current and necessary payments as 
are authorized by the board of trustees; nor shall 
any trustee or employee of the board of trustees 
become an endorser or surety or in any manner 
an obligor for moneys loaned or borrowed from 
the board of trustees. (1941, c. 25, s. 7.) 


§ 185-7.1. Purchase of notes obtained from loans 
made from state literary fund—The state board 
of education is hereby authorized, in its discretion, 
to sell notes, obtained from loans made from the 
state literary fund, to the board of trustees of the 
teachers’ and state employees’ retirement system 
of North Carolina. ‘The board of trustees of the 
teachers’ and state employees’ retirement system 
of North Carolina is hereby authorized, in it dis- 
cretion, to purchase from the state board of edu- 
cation notes obtained by said board from loans 
made from the state literary fund. (1943, c. 603.) 


§ 135-8. Method of financing.—All of the as- 
sets of the retirement system shall be credited 
according to the purpose for which they are held 
to one of four funds, namely, the annuity savings 
fund, the annuity reserve fund, the pension ac-~ 
cumulation fund, and the pension reserve fund. 

(1) Annuity Sqvings Fund.—The annuity - sav- 
ings fund shall be a fund in which shall be ac- 
cumulated contributions from the compensation of 
members to provide for their annuities. Contri- 
butions to and payments from the annuity savings 
fund shall be made as follows: . 

(a) Each employer shall cause to be deducted 
from the salary of each member on each and 
every payroll of such employer for each and every 
payroll period four per centum of his earnable 
compensation. he employer also shall deduct 
four per centum of any compensation received by 
any member for teaching in public schools, or in 
any of the institutions, agencies or departments 
of the state from salaries other than the appro- 
priations from the state of North Carolina. In 
determining the amount earnable by a member in 
a payroll period, the board of trustees may con- 
sider the rate of annual compensation payable to 
such member on the first day of the payroll pe- 
riod as continuing throughout such payroll period, 
and it may omit deduction from compensation for 
any period less than a full payroll period if a 
teacher or state employee was not a member on 
the first day of the payroll period. 

(b) The deductions provided for herein shall 
be made notwithstanding that the minimum com- 
pensation provided for by law for any member 
shall be reduced thereby. Every member shall be 
deemed to consent and agree to the deductions 
made and provided for herein and shall receipt 
for his full salary or compensation, and payment 
of salary or compensation less said. deduction 
shall be a full and complete discharge and acquit- 
tance of all claims and demands whatsoever for 
the services rendered by such person during the 
period covered by such payment, except as to the 
benefits provided under this chapter. The em- 
ployer shall certify to the board of trustees on 
each and every payroll or in such other manner as 
the board of trustees may prescribe, the amounts 
to be deducted; and each of said amounts shall be 
deducted, and when deducted shall be paid into 
said annuity savings fund, and shall be credited, 
together with regular interest thereon to the in- 
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dividual account of the member from whose com- 
pensation said deduction was made. 

(c) Each board of education of each county 
and each board of education of each city, and the 


employer in any department, agency or institution 


of the state, in which any teacher receives com- 
pensation from sources other than appropriations 
of the state of North Carolina shall deduct from 
the salaries of these teachers paid from sources 
other than state appropriations an amount equal 
to that deducted from the salaries of the teachers 
whose salaries are paid from state funds, and re- 
mit this amount to the state retirement system. 
City boards of education and county boards of 
education in each and every county and city 
which has employees compensated from other 
than the state appropriation shall pay to the state 
retirement. system the same per centum of the 
salaries that the state of North Carolina pays 
and shall transmit same to the state retirement 
system monthly: Provided, that for the purpose 
of enabling the county boards of education and 
the board of trustees of city administrative units 
to make such payment, the tax levying authorities 
in each such city or county administrative unit 


are hereby authorized, empowered and directed 


to provide the necessary funds therefor: Provided, 
that it shall be within the discretion of the county 
board of education in a county administrative unit 
and the board of trustees in a city administrative 
unit, with the approval of the tax levying author- 
ities of such unit, to provide for the payment from 
local tax funds of any amount specified in sub- 
section (c) of this section in excess of the amount 
to be paid to the retirement system on the basis 
of the state salary schedule and term. In case 
the salary is paid in part from state funds and in 
part from local funds, the local authorities shall 
not be relieved of providing and remitting the 
same per centum of the salary paid from local 
funds as is paid from state funds. In case the 
entire salary of any teacher, as defined in this 
chapter, is paid from county or local funds, the 
county or city paying such salary shall provide 
and remit to the retirement system the same per 
centum that would be required if the salary were 
provided by the state of North Carolina. 


(d) In addition to the contributions deducted 
from compensation as hereinbefore provided, sub- 
ject to the approval of the board of trustees, any 
member may redeposit in the annuity savings 
fund by a single payment an amount equal to the 
total amount which he previously withdrew there- 
from as provided in this chapter. Such amounts 
so deposited shall become a part of his accumu- 
lated contributions in the same manner as if said 
contributions had not been withdrawn. 

(e) Subject to the approval of the board of 
trustees, any member, who is on leave of absence 
on account of military service or for any other 
purpose which might tend to increase the effi- 
ciency of the services of the member to his or her 
employer, may make monthly contributions to the 
retirement system on the basis of the salary or 
wage such member was receiving at the time such 
leave of absence was granted. 

(2) Annuity Reserve Fund—The annuity re- 
serve fund shall be the fund in which shall be held 
the reserves on all annuities in force and from 
which shall be paid all annuities and all benefits in 
lieu of annuities, payable as provided in this 
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chapter. Should a beneficiary retired on account 
of disability be restored to active service with a 
compensation not less than his average final com- 
pensation at the time of his last retirement his 
annuity reserve shall be transferred from the an- 
nuity reserve fund to the annuity savings fund and 
credited to his individual account therein. 

(3) Pension Accumulation Fund.—The pension 
accumulation fund shall be the fund in which 
shall be accumulated all reserves for the payment 
of all pensions and other benefits payable from 
contribution made by employers and from which 
shall be paid all pensions and other benefits on 
account of members with prior service credit. 
Contributions to and payments from the pension 
Accumulation Fund shall be made as follows: 

(a) On account of each member there shall be 
paid annually in the pension accumulation fund 
by employers for the preceding fiscal year an 
amount equal to a certain percentage of the 
earnable compensation of each member to be 
known as the “normal contribution,’ and an ad- 
ditional amount equal to a percentage of his earn- 
able compensation to be known as the “accrued 
liability contribution.” The rate per centum of 
such contributions shall be fixed on the basis of 
the liabilities of the retirement system as shown 
by actuarial valuation. Until the first valuation 
the normal contribution shall be two and fifty- 
seven one hundredths per centum (2.57%) for 
teachers, and one and *({fifty-seven one-hun- 
dredths per centum (1.57%) for state employees, 
and the accrued liability contribution shall be two 
and ninety-four one-hundredths per centum 
(2.94%) for teachers and one and fifty-nine one- 
hundredths per centum (1.59%) of the salary of 
other state employees. 

(b) On the basis of regular interest and of such 


mortality and other tables as shall be adopted by , 
the board of trustees, the actuary engaged by the 


board to make each valuation required by this 
chapter during the period over which the accrued 
liability contribution is payable, immediately after 
making such valuation, shall determine the uni- 
form and constant percentage of the earnable 
compensation of the average new entrant through- 
out his entire period of active service which would 
be sufficient to provide for the payment of any 
pension payable on his account. The rate per 
centum so determined shall be known as the 
“normal contribution” rate. After the accrued 
liability contribution has ceased to be payable, the 
normal contribution rate shall be the rate per 
centum of the earnable salary of all members ob- 
tained by deducting from the total liabilities. of 
the pension accumulation fund the amount of the 
funds in hand to the credit of that fund and divid- 
ing the remainder by one per centum of the pres- 
ent value of the prospective future salaries of all 
members as computed on the basis of the mortal- 
ity and service tables adopted by the board of 
trustees and regular interest. The normal rate of 


contribution shall be determined by the actuary 


after each valuation. 

(c) Immediately succeeding the first valuation 
the actuary engaged by the board of trustees shall 
compute the rate per centum of the total annual 
compensation of all members which is equivalent 
to four per centum of the amount of the total 
pension liability on account of all members and 
beneficiaries which is not dischargeable by the 
aforesaid normal contribution made on account 
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of such members during the remainder’ of their 
active service. The rate per centum originally so 
determined shall be known as the “accrued lia- 
bility contribution” rate. 

(d) The total amount payable in each year to 
the pension accumulation fund shall be not less 
than the sum of the rate per centum known as the 
normal contribution rate and the accrued liability 
contribution rate of the total compensation earn- 
able by all members during the preceding year: 
Provided, however, that the amount of each an- 
nual accrued liability contribution shall be at least 
three per centum greater than the preceding an- 
nual accrued liability payment, and that the ag- 
gregate payment by employers shall be sufficient, 
when combined with the amount in the fund to 
provide the pensions and other benefits payable 
out of the fund during the year then current. 

(e) The accrued liability contribution shall be 
discontinued as soon as the accumulated reserve 
in the pension accumulation fund shall equal the 
present value, as actuarially computed and ap- 
proved by the board of trustees, of the total lia- 
bility of such fund less the present value, com- 
puted on the basis of the normal contribution rate 
then in force, of the prospective normal contribu- 
tions to be received on account of all persons who 
are at the time members. 

(f) All pensions, and benefits in lieu thereof, 
with the exception of those payable on account of 
members who received no prior service allowance, 
payable from contributions of employer shall be 
paid from the pension accumulation fund. 

(g) Upon the retirement of a member not en- 
titled to credit for prior service, an amount equal 
to his pension reserve shall be transferred from 
the pension accumulation fund to the pension re- 
serve fund. 

(4) Pension Reserve Fund.—The pension re- 
serve fund shall be the fund in which shall be held 
the reserves on all pensions granted to members 
not entitled to credit for prior service and from 
which such pensions and benefits in lieu thereof 
shall be paid. Should such a beneficiary retired 
on account of disability be restored to active 
service with a compensation not less than his 
average final compensation at the time of his last 
retirement, the pension thereon shall be transfer- 
red from the pension reserve fund to the pension 
accumulation fund. Should the pension of such 
disability beneficiary be reduced as a result of an 
increase in his earning capacity, the amount of 
the annual reduction in his pension shall be paid 
annually into the pension accumulation fund dur- 
ing the period of such reduction. 

(5) Collection of Contributions —(1) The col- 
lection of members’ contributions shall be as fol- 
lows: 

(a) Each employer shall cause to be deducted 
on each and every payroll of a member for each 
and every payroll subsequent to the date of es- 
tablishment of the retirement system the contri- 
butions payable by such member as provided in 
this chapter, and the employer shall draw his 
warrant for the amount so deducted, payable to 
the teachers’ and state employees’ retirement sys- 
tem of North Carolina, and shall transmit the 
same, together. with schedule of the contribu- 
tions, on such forms as prescribed. 

(2) The collections of employers’ contributions 
shall be made as follows: 

(a) Upon the basis of each actuarial valuation 
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provided herein the board of trustees shall an- 
nually prepare and certify to the budget bureau a 
statement of the total amount necessary for the 
ensuing fiscal year to the pension accumulation 
and expense funds, as provided under subsections 
(three) and (five) of this section, and these funds 
shall be handled and disbursed in accordance with 
chapter one hundred, Public Laws of one thou- 
sand nine hundred and twenty-nine, and amend- 
ments thereto [§ 143-1 et seq.], known as The 
Executive Budget Act. 

(b) Until the first valuation has been made and 
the rates computed as provided in subsection 
(three) of this section, the amount payable by 
‘employers on account of the normal and accrued 
liability contributions shall be five and fifty-one 
one-hundredths per centum (5.51%) of the pay- 
roll of all teachers and three and sixteen one- 
hundredths per centum (3.16%) for other state 
employees. 

(c) The auditor shall issue his warrant to the 
state treasurer directing the state treasurer to pay 
this sum to the board of trustees, from the appro- 
priations for the teachers’ and state employees’ 
retirement system. 

(d) Each board of education in each county 
and each board of education in each city in which 
teachers or other employees of the schools re- 
ceive compensation for services in the public 
schools from sources other than the appropria- 
tion of the state of North Carolina shall pay the 
board of trustees of the state retirement system 
such rate of their respective salaries as are paid 
those of other employees. 

(e) Each employer shall transmit monthly to 
the state retirement system on account of each 
employee, who is a member of this system, an 
amount sufficient to cover the normal contribution 
and the accured liability contribution of each mem- 
ber employed by such employer for: the preceding 
month. ~(1941, °c. 25, S. 8, -c. 1483 1943,/"c, 207.) 

Editor’s Note.—The 1943 amendment inserted in the sec- 
ond sentence of subdivision (c) of subsection (1) the words 
“and shall'‘transmit the same to the state retirement sys- 
tem monthly.” It also inserted subdivision (e) of said 
subsection and added paragraph (e) at the end of the sec- 
tion. 

Local Unit Contribution.—Where a local unit assumes the 
burden of supplementing state support for the schools, the 
provision of subsection (1) (c) of this section that the local 
unit make its contribution and the taxing authority provide 
the necessary funds is mandatory. Bridges v. Charlotte, 
221 N. C. 472, 20 S. KE. (2d) 825, holding no vote necessary 
to tax to meet deficiency in previously authorized tax. 


§ 135-9. Exemption from taxes, garnishment, 
attachment, etc.—The right of a person to a pen- 
sion, or annuity, or a retirement allowarice, to 
the return of contributions, the pension, annuity 
or retirement allowance itself, any optional bene- 
fit or any other right accrued or accruing to any 
person under the provisions of this chapter, and 
the moneys in the various funds created by this 
chapter, are hereby exempt from any state or 
municipal tax, and exempt from levy and sale, 
garnishment, attachment, or any other process 
whatsoever, and shall be unassignable except as 
in this chapter specifically otherwise provided. 
(1941:. ¢.25,.$:49,) 


Editor’s Note—For comment on this enactment, see 19 
N. C. Law Rev. 519. 


§ 135-10. Protection against fraud.—Any per- 
son who shall knowingly make any false state- 
ment or shall falsify or permit to be falsified any 
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record or records of this retirement system in 
any attempt to defraud such system as a result of 
such act shall be guilty of a misdemeanor, and on 
conviction thereof by any court of competent 
jurisdiction, shall be punished by a fine not ex- 
ceeding five hundred dollars ($500.00), or im- 
prisonment in the county jail not exceeding twelve 
months, or both such fine and imprisonment at 
the discretion of the court. Should any change 
or error in the records result in any member or 
beneficiary receiving from the retirement system 
more or less than he would have been entitled to 
receive had the records been correct, the board of 
trustees shall correct such error, and as far as 
practicable, shall adjust the payment in such a 
manner that the actuarial equivalent of the bene- 
fit to which such member or beneficiary was cor- 
rectly entitled shail be paid. (1941, c. 25, s. 10.) 


§ 135-11. Application of other pension laws.— 
No other provision of law in any other statute 
which provides wholly or partly at the expense 
of the state of North Carolina for pensions or 
retirement benefits for teachers or state employ- 
ees of the said state, their widows, or other de- 
pendents shall apply to members or beneficiaries 
of the retirement system established by this 
chapter, their widows or other dependents. (1941, 
G2 5s Soul La) 


§ 135-12. Obligation of maintaining reserves 
and paying benefits——The maintenance of annuity 
reserves and pension reserves as provided for, 
and regular interest creditable to the various 
funds as provided in § 135-8, and the payment of 
all pensions, annuities, retirement allowances, re- 
funds and other benefits granted under the pro- 
visions of this chapter, are hereby made obli- 
gations of the pension accumulation fund. All 
income, interest and dividends derived from de- 
posits and investments authorized by this chap- 
ter shall be used for the payment of the said ob- 
ligations of the said fund. (1941, c. 25, s. 12.) 


§ 135-18. Certain laws not repealed; suspen- 
sion of payments and compulsory retirement.— 
Nothing in this chapter shall be construed to re- 
peal or invalidate any of the provisions of chap- 
ter four hundred and eighty-three of the Public 
Local Laws of one thousand nine hundred and 
nineteen, or chapter three hundred and eighty- 
five of the Public-Local Laws of one thousand 
nine hundred and twenty-one, as amended, re- 
lating to pensions for school teachers in New Han- 
over county. No payment on account of any 
benefit granted under the provisions of § 135-5, 
subsections (1)-(4) inclusive, shall become effec- 
tive or begin to accrue until the end of one year 
following the date the system is established nor 
shall any compulsory retirement be made during 
such period. (1941, c. 25, s. 13.) 


§ 135-14. Pensions of certain public school 
classroom teachers—Any person who has been a 
classroom teacher in the public schools of North 
Carolina for a total of twenty or more years, and 
who was not teaching in the public schools of 
this state at the time of the enactment of the 
teachers’ retirement system act, the same being 
this chapter, and whose cessation of employment 
as a teacher was not due to any dishonorable 
cause, shall be entitled to receive benefits under 
said retirement act for such services in the same 
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manner and to the same extent as such twenty 
years of prior service would have entitled such 
teacher had he or she been teaching in the public 
schools at the time said retirement act became ef- 
fective, and had chosen to become a member of 
the retirement system, provided that (1) such 
former teacher was sixty-five years old or more on 
the 10th day of March, 1943, or is now by réason 
of physical disability unable to teach; and (2) 
such former teacher, in the opinion of the board 
of trustees of the teachers’ and state employees’ 
retirement system of North Carolina, is without 
adequate means of support, either by reason of 
lack of gainful employment, lack of income from 
property or inadequate support by husband or 
wife. ? 

There is hereby appropriated from the general 
fund of the state such sum or sums as may be nec- 
essary to carry out the provisions of this section. 

This section shall be administered by the board 
of trustees of teachers’ and state employees’ retire- 
ment system of North Carolina created under the 
provisions of section 135-2 and the provisions of 
this chapter shall be controlling in the administra- 
tion of this section in all respects or provisions ex- 
cept as they may be modified by this section for 
the purposes of this section. (1943, c. 785.) 


§ 185-15. Reemployment of retired teachers and 
employees.—(1) All employers within the meaning 
of this chapter are hereby authorized during the 
continuation of the present World War, and for six 
months after its termination, or at the termination 


of the school term in which such teachers shall be 
engaged, to reemploy any persons who have retired 
under the provisions of this chapter on account of 
age. 

(2) No person reemployed under the authority 
contained in subsection (1) of this section shall 
remain in service for a longer period than six 
months after the termination of the present World 
War, or at the termination of the school term in 
which such teachers shall be engaged. 

(3) Any employer, as defined in this chapter, em- 
ploying a person who has retired under the pro- 
visions of this chapter on account of age, shall im- 
mediately notify in writing the executive secretary 
of the board of trustees, teachers’ and state employ- 
ees’ retirement system, and said executive secretary 
shall immediately suspend all service retirement 
benefits to which such person is entitled during the 
period of such reemployment. 


(4) During the period of reemployment no de- 
ductions shall be made from the compensation of 
the persons so reemployed, under the provisions of 
this chapter, and the employer shall not be required 
to make any contributions to the retirement sys- 
tem during said period of time on account of such 
person so reemployed. 


(5) Upon the termination of the contract of re- 
employment on account of the lapse of time, or for 
any other reason, the person so reemployed shall 
be entitled to begin to receive the service retire- 
ment benefits to which such person was entitled, 
under the provisions of this chapter. (1943, c. 195.) 


Chapter 136. Roads and Highways. 


Art. 1. Organization of State Highway and Sec. 
Sou Public Works Commission. 136-19. Acquirement of land and deposits of 
136-1,, State highway. and -public. works com- materials; condemnation proceedings; 
mission created. Fes al pases : 
Rep fen bicctines a uiinites: 136-20. Elimination or safeguarding of grade 
136-3. When cp ae Rica ar vite aE RS et crossings and inadequate underpasses 
nated. : ; 136-21 Diidiee, “ef ti hway; application to 
136-4. pate highway engineer and other em- , ane ee pk pia tay 
136-5. anh Aree of. commissioners. 136-22. View by commissioners; report; judg- 
136-6. Bonds of commissioners and engineer. Ment. 
136-7. Employees of commission governed by 136-28. Appeal. : 
classification filed with Budget Bu- 136-24. Rights of parties. 
reau; exceptions. 136-25. Repair of road detour. 
136-8. Revision of salary schedules. 136-26. Closing of state highways during con- 
136-9. Employment of counsel. struction, injury to barriers, warning 
136-10. Annual audits; report of audit to gen- SIR Te GLE ete! 
eral assembly. 136-27. Connection of highways with improved 
136-11. Annual reports to governor. streets; pipe lines and conduits; cost. 
136-12. Reports to general assembly. 136-28. Letting of contracts to bidders after ad- 
136-13. Malfeasance of commissioners, employ- vertisement; enforcing claims against 
ees, or contractors. contractor by action on bond. 
136-14. Members not eligible to other employ- 136-29. Settlement of controversies between com- 
ment with commission; no sales to mission and awardees of contracts 
commission by employees. * 136-30. Uniform guide and warning signs on 
136-15. Establishment of administrative districts. highways. 
136-16. Funds and property. converted to State 136-31. Local traffic signs. 
Highway Fund. 136-32. Other than official signs prohibited. 
‘ ue 136-33. Injuring or removing signs. 

Art. 2. Powers and Duties of Commission. 136-34. State Highway and Public Works Com- 
136-17. Seal; rules and regulations. mission authorized to furnish road 
136-18. Powers of commission. equipment to municipalities. 
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Sec. 
136-35. 


136-36. 


136-37. 


136-38. 


136-39. 


136-40. 


136-41. 


136-42. 


136-43. 


136-44. 


136-45. 


136-46. 


136-47, 
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Cooperation with other states and fed- 
eral government. 

Appropriations to cities and towris for 
maintenance, construction, and im- 
provement of streets. 


Basis of apportionment between mu- 
nicipalities; annual certification of al- 
locations. 

Use of funds recommended by local 
governing body; primary use; balance 
of funds. 

Performance of work on streets; speci- 
fications. 


Right of municipalities to construct, im- 
prove, etc., additional streets. 

Enforcement of contracts between com- 
mission and municipalities. 

Markers on highway; cooperation of 
commission. 


Expenditure of highway funds for erec- 
tion of historical markers. 

Maintenance of grounds at home of Na- 
thaniel Macon and grave of Anne Car- 
ter Lee. 


Art. 8. General Provisions. 
Part I. Highway System. 


General purpose of law; control, repair 
and maintenance of highways. 

Establishment of system of state high- 
ways; work leading to hard-surfaced 
construction. 

Routes and maps; objections; changes. 


136-48 to 136-50. [Repealed.] 


Part II. County Public Roads Incorporated 


136-51. 


136-52. 


136-53. 


Into State Highway System. 


Maintenance of county public roads 
vested in State Highway and Public 
Works Commission. 

Eminent domain with respect to county 
roads. 

Map of county road systems posted; ob- 
jections. 


Part III. Power to Make Changes in 


136-54. 
136-55. 
136-56. 


136-57. 
136-58. 


136-59. 


136-60. 


136-61. 


136-62. 


136-63. 
136-64. 


Highway System. 


Power to make changes. 

Notice to local road authorities. 

Number of highways entering town not 
reduced without consent. 


Consent of local road authorities. 
Confirmation. 

No court action but by local road au- 
thorities. 

Road taken over not to be abandoned 
without consent of county commis- 
sioners. 


Petition by county commissioners to 
change or abandon roads or build new 
roads. 


Petition of citizens to county commis- 
sioners to ask Commission to make 
road changes. 

Public hearings on road changes. 

Filing of complaints with Commission; 
hearing and appeal. 


136-65 to 136-66. [Repealed.] 


Art. 4. Neighborhood Roads, Cartways, 


See, 


136-67. 
136-68. 
136-69. 
136-70. 


136-71. 


136-72. 


136-73. 


136-74. 
136-75. 


136-76. 
136-77. 


136-78. 
136-79. 


136-80. 


136-81. 


136-82. 


136-83. 
136-84. 
136-85. 
136-86. 
136-87. 


136-88. 


136-89. 


136-90. 
136-91. 
136-92. 
136-93. 

136-94. 
136-95. 


136-96. 
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Church Roads, etc. 


Neighborhood public roads. 

Special proceeding for establishment, al- 
teration or discontinuance of cartways, 
etc.; petition; appeal. 

Cartways, tramways, etc., laid out; pro- 
cedure. 

Alteration or abandonment of cartways, 
etc., in same manner. 

Church roads laid out on petition; pro- 
cedure. 


Art. 5. Bridges. 


Load limits for bridges; liability for vio- 
lations. 

Duty as to bridges of millowners on, or 
persons ditching or enlarging ditches 
across, highways. 

Liability for failure to maintain bridges; 
penalty and damages. 

Railroad companies to maintain bridges 
which they make necessary. 

Counties to provide draws for vessels. 

Owner of bridge to provide draws on no- 
tice. 

Railroad companies to provide draws. 

Solicitor to prosecute for injury to county 
bridges. 

Fastening vessels to bridges misdemean- 
or. 

Commission may maintain footways. 


Art. 6. Ferries and Toll Bridges. 


State highway and public works com- 
mission to establish and maintain fer- 
ries. 

Control of county public ferries and toll 
bridges transferred to State. 

State highway and public works com- 
mission to fix charges. 

Extent of power to fix rates. 

Existing rights of appeal conferred. 

Making of excessive charges a misde- 
meanor; punishment. 

Authority of County Commissioners with 
regard to ferries and toll bridges; rights 
and liabilities of owners of ferries or 
toll bridges not under supervision of 
Commission. 

Safeguarding transportation of life; guard 
chains or gates. 


Art. 7. Miscellaneous Provisions. 


Obstructing highways and roads misde- 
meanor. 

Placing glass, etc., or injurious obstruc- 
tions in road. 

Obstructing highway drains, misdemean- 
or. 

Openings, structures, pipes, trees, and 
issuance of permits. 

Gates projecting over rights-of-way for- 
bidden. 

Water must be diverted from public 
‘road by ditch or drain. 

Road or street not used within 20 years 
after dedication deemed abandoned; dec- 
laration of withdrawal recorded; de- 
funct corporations. 


§ 136-1 CH. 136. ROADS AND HIGHWAYS § 136-2 
Sec. Sec. 
136-97. Responsibility of counties for upkeep, 136-99. Sale of camp sites and other real estate 


etc., terminated; liability of commis- 
sion for damage on state highway sys- 
tem. 


Prohibition of local road taxes and bonds 
and construction of roads by local au- 
thorities; existing contracts. 


136-98. 


Art. 1. Organization of State Highway and 
Public Works Commission. 


§ 136-1. State highway and public works com- 
mission created—A highway and public works 
commission is hereby created to be and continue 
an agency of the state government and to be 
known as the “State Highway and Public Works 
Commission.” The said commission shall con- 
sist of a chairman and ten commissioners; the 
chairman and each of said commissioners shall 
be appointed by the Governor for a term of four 
years, the said terms to commence May first, one 
thousand nine hundred and forty-one, and con- 
tinue until their successors are appointed and 
qualify: Provided, that the chairman or any com- 
missioner appointed pursuant to this section mav 
be removed by the Governor for cause. In case 
of the death, resignation, or removal from office 
of said chairman or any commissioner prior to 
the expiration of his term of office, his successor 
shall be appointed by the Governor to fill out the 
unexpired term. At the expiration of the term 
for which said chairman and commissioners are 
appointed, their successors shall be appointed for 
the term of four years each. The chairman shall 
devote his entire time and attention to the work 
of the commission, and shall receive as compen- 
sation not exceeding seven thousand five hundred 
dollars ($7,500.00) per annum, to be fixed by the 
Governor and the Advisory Budget Commission, 
payable monthly, and his actual traveling expenses 
when engaged in the discharge of his duties. 
The said chairman shall be vested with all au- 
thority of the commission when the commission 
is not in session, and shall be the executive of- 
ficer of the said commission and shall execute all 
orders, rules, and regulations established by said 
commission. ‘he commissioners, except the chair- 
man, shall each receive ten dollars ($10.00) per 
day while engaged in the discharge of the duties 
of their office and their actual traveling expenses. 
The commissioners shall be so selected that it 
will be physically possible to divide the state into 
ten divisions of substantially equal, size on the 
joint bases of area, population and mileage; and 
said commissioners shall, on or before the first 
day of July, one thousand nine hundred and thir- 
ty-seven, designate the boundary lines of said di- 
visions in such manner that each of said com- 
missioners will be a resident of a separate di- 
vision: Provided, however, that said division 
lines may be changed from time to time by a 
two-thirds vote of the commission and with the 
consent and approval of the board of county 
commissioners of the county or counties immedi- 
ately affected thereby. Notwithstanding the pro- 
visions contained herein for the selection of com- 
missioners in such manner as to make it physi- 
cally possible to divide the State into ten divisions, 
it is the intent and purpose of this section that 


and application of proceeds. 

136-100. Application of insurance funds collected 
on burned buildings. 

136-101. Use of funds to retire current liabilities 
and deficits. 


Art. 8. Citation to Highway Bond Acts. 


all of said commission and the chairman shall 
represent the State at large and not be repre- 
sentative of any particular division. It shall be the 
duty of the commission as a whole to select the 
road projects to be constructed or reconstructed 
which now or shall constitute a part of the pri- 
mary highway system of the State. ‘The intent 
and purpose of this section is that there shall be 
maintained and developed a state-wide highway 
system commensurate with the needs of the State 
as a whole and not to sacrifice the general state- 
wide interest to the purely local desires of any 
division. 

It shall be the duty of each commissioner to 
inform himself of the road needs of the particular 
division from which said commissioner is chosen 
and to report his findings from time to time to 
the commission. ‘The commission shall formu- 
late general policies and make such rules and 
regulations as it may deem necessary, governing 
the construction, repair and maintenance of the 
highway system of the State, with due regard to 
farm-to-market roads and school bus routes. 

Each member of the commission shall desig- 
nate some time and place during each calendar 
month where he will be for the purpose of hear- 
ing such matters and things as may be presented 
to him by the governing bodies of the several 
counties of his district; and shall advise the 
chairmen of said governing bodies accordingly. 
(GIOBBY Wes Re OE PASI RY Sve PA ee Ee GROG ey ir LR See fy Oe 
Suc.) 

Editor’s Note.—P. I,. 1915, c. 113, s. 1 (Michie’s Code, § 
3573), established a state highway commission. The above 
section superseded that law by the establishment of a 
state highway and public works commission. ‘The func- 
tion of the state highway commission was declared to be 
“to assist the counties in developing a state and county 
system of highways.’ Prior to the Act of 1921 (§§ 136-45 
et seq.), creating a state highway system, the primary 
control was in the counties and political subdivisions, and 
the state commission served in an advisory capacity. By 
that act the state highway commission, now the state high- 
way and public works commission, has primary control. 

The 1941 amendment changed the term of office from six 
to four years, inserted the second paragraph and made other 
changes. 

Action May Be Maintained in Corporate Name.—The state 
highway and public works commission, as successor to the 
state prison department, has implied power to maintain an 
action in its corporate name on behalf of the state. State 
Highway, etc., Comm. v. Cobb, 215 N. C. 556, 2 S. E. (2d) 
565. 

§ 186-2. Headquarters; meetings; minutes.— 
The headquarters and main office of the said 
commission shall be located in Raleigh, and the 
commission shall meet in its main office at least 
once in each sixty days, or at such regular time 
as the commission may by rule provide, and may 
hold special meetings at any time and place with- 
in the state at the call of the chairman or the 
Governor or any three members of the commis- 


sion. 
The Governor and the State Treasurer shall 
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be privileged to attend any and all meetings of 
said commission in an advisory capacity, but they 
shall not have the authority to vote upon any 
question before said commission. ‘The commis- 
sion shall keep minutes of all its meetings, which 
shall at all times be open to public inspection. 
(1938, c. 172, s. 2; 1937, c. 297, s. 1.) 


§ 186-3. When acting chairman may be desig- 
nated.—The commission may, with the approval 
of the Governor, designate a member of the com- 
sion or some other suitable person as acting 
chairman and confer upon the said acting chair- 
man all authority of the chairman, or such re- 
stricted authority as the commission may by res- 
olution determine to be exercised, in the event 
the chairman, on account of absence from the 
state, illness, or other cause, may be unable tem- 
porarily to discharge the duties of his office. 
(1935, c. 257, s. 1.) 


§ 136-4. State highway engineer and other em- 
ployees.—The State Highway and Public Works 
Commission shall employ a state highway engi- 
neer, who shall be a competent civil engineer, 
qualified by technical training as well as practical 
construction experience in highway work. The 
engineer shall hold office during the pleasure of 
the commission, but not to exceed a period of 
four years without reappointment. He shall re- 
ceive an annual salary to be fixed by the com- 
mission, with the approval of the Governor and 
the Budget Bureau, payable in monthly install- 
ments, together with such actual and other nec- 
essary expenses as may be incurred in the off- 
cial discharge of his duties. The engineer, before 
entering upon the discharge of the duties of his 
office, shall take an oath that he will faithfully 
and honestly execute the duties of his office. Said 
commission shall prescribe and fix the duties of 
the engineer, and shall provide the engineer with 
offices and sufficient equipment to discharge his 
duties as prescribed by the commission and this 
chapter. The commission shall employ such 
other engineers, clerks, and assistants as may be 
needed, and at such salaries and for such terms 
as appear necessary, and prescribe and fix their 
duties. In the discretion of the commission, such 
offices may be established in the construction dis- 
tricts as may be necessary to carry out the pro- 
visions of this chapter. (1921, c. 2, ss. 5, 6; 1933, 
Cate, 18d (Cin po SeOlens) 


§ 136-5. Oath of office of commissioners.—Be- 
fore entering upon the performance of their duties, 
the chairman and each member of the State High- 
way and Public Works Commission shall take and 
subscribe to an oath of office before some person 
authorized to administer oaths that they will faith- 
fully support the Constitution of the State of 
North Carolina and all laws enacted pursuant 
thereto and not inconsistent therewith, and that 
they will faithfully perform the duties of their re- 
spective offices. Said oaths shall be filed and pre- 
served by the commission as a part of its perma- 
nent records.” (1921, ¢. 2, s, 6: 1933, c. 172, s.\10: 
C. S. 3846(h).) 


§ 136-6. Bonds of commissioners and engineer. 
—Before entering upon the performance of their 
duties, the chairman and each member of the 
State Highway and Public Works Commission 
and the State Highway Engineer shall give a 
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bond, to be fixed and approved by the Governor, 
conditioned upon the faithful discharge of the du- 
ties of their respective offices and the full and 
proper accounting for all public funds and prop- 
erty coming into their possession or under their 
control. The premiums on said bonds shall be 
paid out of the state highway fund. (1921, ¢. 2, s. 
651933) Cord fegsetd: tate seso40 Ce) 


§ 136-7. Employees of commission governed by 
classification filed with Budget Bureau; excep- 
tions. — All employments by the State Highway 
and Public Works Commission and all changes in 
existing employment shall be in accordance with 
the classifications established in the report au- 
thorized by and adopted in conformance with 
Chapter three hundred fifty-five of the Public 
Laws of 1941, as said report is approved by the 
Governor and Advisory Budget Commission. The 
Assistant Director of the Budget shall certify the 
salary or wages of the particular employee within 
the range of the minimum and maximum estab- 
lished in the said report for such employment. 
The hourly maintenance and construction em- 
ployees now or hereafter exempted from the Per- 
sonnel Act shall not be placed under the Person- 
nel Act, even if they are placed on a monthly basis 
of salary payment to facilitate operation under the 
State Employees and Teachers’ Retirement Act, 
but they shall be paid according to the said salary 
schedule or classification as established. (1941, c. 
355.) 


§ 136-8. Revision of salary schedules.—The sal- 
ary schedule provided for in § 136-7 may be 
amended from to time by order of the commission, 
subject to the approval of the governor and the 
advisory budget commission. (1929, c. 182, s. 1; 
1933, wean 7251SS..1.650 Vem 943 e405) 

Editor’s Note.—Prior to the 1943 amendment this section 


related to the maximum compensation that could be paid 
by the commission. 


§ 186-9. Employment of counsel. — The state 
highway and public works commission may in its 
discretion, with the approval of the governor, em- 
ploy any attorney or attorneys to advise them for 
the purpose of condemning land acquired by this 
chapter, making any contracts, and to do other le- 
gal work that the commission may believe neces- 
sary for carrying out this chapter, and compensa- 
tion for all such services shall be paid out of the 
state highway fund. (1921, c. 2, s. 21; 1933, c. 172, 
s. 17; 1943, c. 410; C. S. 3846(k).) 


Editor’s Neote.—The 1943 amendment inserted in line three 
the phrase “with the approval of the governor.” 

Cited in Rockingham County v. Norfolk, etc., 
TO7A-NwCo 116,001 147 oe ences 


R® Cos; 


§ 136-10. Annual audits; report of audit to gen- 
eral assembly.—The books and accounts of the 
highway and public works commission shall be 
audited at least once a year by a certified public 
accountant to be designated by the auditor of the 
state, and the report of certified accountant shali 
be made a part of the report of the commission to 
the general assembly as herein provided. (1921, 
Ci. 9, 5.124% 1989. c 172, 6. 1%" C.  eeaaen le) 


§ 136-11. Annual reports to governor. — The 
state highway and public works commission shall 
make to the budget bureau, or to the governor, a 
full report of its finances and the physical condi- 
tion of the state’s prison, prison cainps, and other 
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buildings, depots and properties under its super- 
vision and control, on the first day of July of 
each year, and at such other times as the gov- 
ernor or directors of the budget may call for the 
Sarmen 9 G1933eics 172s 9s: bls) 


§ 186-12. Reports to general assembly. — The 
highway and public works commission shall, on or 
before the tenth day after the convening of each 
regular session of the general assembly of North 
Carolina, make full printed, detailed report to the 
general assembly, showing the construction and 
maintenance work and the cost of the same, re- 
ceipts of license fees, and disbursements of the 
commission, and such other data as may be of in- 
terest in connection with the work of the commis- 
sion. A full account of each road project shall be 
kept by and under the direction of the com- 
mission or its representatives, to ascertain at any 
time the expenditures and the liabilities against 
all projects; also records of contracts and force 
account work. The account records, together 
with all supporting documents, shall be open at 
all times to the inspection of the governor or 
road authorities of any county, or their author- 
ized representatives, and copies thereof shall be 
furnished such officials upon request. (1921, c. 
Cacwes 210aa,C. 172; 6. 27> CoS: 3846@)e) 


§ 186-18. Malfeasance of commissioners, em- 
ployees, or contractors.—It shall be unlawful for 
any member or employee of the highway and pub- 
lic works commission to knowingly or fraudulently 
perform any act with intent to injure the state; or 
for any contractor or agent or employee of a con- 
tractor to conspire with a member or employee of 
the commission or with a state official to permit 
a violation of a contract with intent to injure the 
state; or for any contractor or agent or employee 
of any contractor to do any work on any state 
highway in violation of contract with intent to de- 
fraud the state. Any person violating the provi- 
sions of this section shall be guilty of a felony, 
and, upon conviction, shall be confined in the state 
prison not less than one year nor more than five 
years, and be liable to the state in a civil action 
instituted by the state on relation of the highway 
and public works commission, for double the 
amount the state may have lost by reason of the 
violation of this section. (1921, c. 2, s. 49; 1933, 
Culi2ess 172-CuS, 3846(cc).) 


§ 186-14. Members not eligible to other em- 
ployment with commission; no sales to commis- 
sion by employees.—No member of the Highway 
and Public Works Commission shall be eligible to 
any other employment in connection with said 
commission, and no member of said commission, 
or any salaried employee thereof, shall furnish ot 
sell any supplies or materials, directly or indi- 
rectly, to said commission. (1933, c. 172, s. 10.) 


§ 136-15. Establishment of administrative dis- 
tricts—The State Highway and Public Works 
Commission may establish such administrative 
districts as in their opinion shall be necessary for 
the proper and efficient performance of the duties 
of the commission. Such districts.as may be es- 
tablished shall be without regard to the places of 
residence of the members of the Commission. 
The commission may from time to time change 
the number of such districts, or they may change 
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the territory embraced within the several dis- 
tricts, when in their opinion it is in the interest of 
efficiency and economy to make such change. 
ClO31, Cela Use 31 935)t6) 172,57 17.) 


§ 186-16. Funds and property converted to 
State Highway Fund.—Except as otherwise pro- 
vided, all funds and property collected by the 
State Highway and Public Works Commission 
shall be paid or converted into the State Highway 
LEmeencee (GMS AMS Yom TRSTE aay IIR ES BIN (es al OE aly eo ORS. 
3595.) 


Art. 2. Powers and Duties of Commission. 


§ 186-17. Seal; rules and regulations. — The 
State Highway and Public Works Commission 
shall adopt a common seal and shall have the 
power to adopt and enforce rules and regulations 
for the government of its meetings and proceed- 
ings, and for the transaction of all business of the 
commission, and to make all necessary rules and 
regulations for carrying out the intent and pur- 
poses of this chapter. The commission shall suc- 
ceed to all the rights, powers and duties hereto- 
fore vested in the State Highway Commission 
and the State Prison Department, and it is here- 
by empowered to make all necessary rules and 
regulations for carrying out such duties. (1933, c. 
7 Ohaus) 


§ 186-18. Powers of commission. — The said 
state highway and public works commission shall 
be vested with the following powers: 

(a) The general supervision over all matters 
relating to the construction of the state highways, 
letting of contracts therefor, and the selection of 
materials to be used in the construction of state 
highways under the authority of this chapter. 

(b) To take over and assume exclusive con- 
trol for the benefit of the state of any existing 
county or township roads, and to locate and ac- 
quire rights of way for any new roads that may 
be necessary for a state highway system, with 
full power to widen, relocate, change or alter the 
grade or location thereof and to change or relo- 
cate any existing roads that the commission may 
now own or may acquire; to acquire by gift, pur- 
chase, or otherwise, any road or highway, or tract 
of land or other property whatsoever that may be 
necessary for a state highway system: Provided, 
all changes or alterations authorized by this sub- 
section shall be subject to the provisions of §§ 136- 
54 to 136-63, to the extent that said sections are 
applicable: Provided, that nothing in this chapter 
shall be construed to authorize or permit the 
commission to allow or pay anything to any 
county, township, city or town, or to any board of 
commissioners or governing body thereof, for any 
existing road or part of any road heretofore con- 
structed by any sttch county, township, city or 
town, unless contract has already been entered in- 
to with the commission. 

(c) To provide for such road materials as may 
be necessary to carry on the work of the state 
highway and public works commission, either by 
gift, purchase, or condemnation: Provided, that 
when any person, firm or corporation owns a de- 
posit of sand, gravel or other material, necessary 
for the construction of the system of state high- 
ways provided herein, has entered into a contract 
to furnish the commission any of such material, at 
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a price to be fixed by said commission, thereafter 
the commission shall have the right to condemn 
the necessary right of way under the provisions ot 
chapter forty, to connect said deposit with 
any part of the system of state highways or pub- 
lic carrier. 

(d) To enforce by mandamus or other proper 
legal remedies all legal rights or causes of action 
of the state highway and public works commission 
with other public bodies, corporations, or persons. 

(e) To make rules, regulations and ordinances 
for the use of, and to police traffic on, the state 
highways, and to prevent their abuse by individ- 
uals, corporations and public corporations, by 
trucks, tractors, trailers or other heavy or de- 
structive vehicles or machinery, or by any other 
means whatsoever, and to provide ample means 
for the enforcement of same; and the violation of 
any of the rules, regulations or ordinances so 
prescribed by the commission shall constitute a 
misdemeanor: Provided, no rules, regulations ot 
ordinances shall be made that will conflict with 
any statute now in force or any ordinance of in- 
corporated cities or towns, except the commission 
may regulate parking upon any street which forms 
a link in the state highway system, if said street 
be maintained with state highway funds. 


(f) To establish a traffic census to secure in- 
formation about the relative use, cost, value, im- 
portance, and necessity of roads forming a part 
of the state highway system, which information 
shall be a part of the public records’ of the state, 
and upon which information the state highway 
and public works commission shall, after due de- 
liberation and in accordance with these estab- 
lished facts, proceed to order the construction of 
the particular highway or highways. 

(g) To assume full and exclusive responsibil- 
ity for the maintenance of all roads other than 
streets in towns and cities, forming a part of the 
state highway system from date of acquiring said 
roads. ‘The state highway and public works com- 
mission shall have authority to maintain all streets 
constructed by the commission in towns of less 
than three thousand population by the last census, 
and such other streets as may be constructed in 
towns and cities at the expense of the commission, 
whenever in the opinion of the commission it is 
necessary and proper so to do. 

(h) To give suitable names to state highways 
and change the names of any highways that shall 
become a part of the state system of highways. 

(i) To codperate with municipal or county 
authorities, civic bodies and individuals in the 
proper selection, planting and protection of road- 
side trees, shrubs and vines for the beautification 
and protection of said highways. 

(j) To make proper and reasonable rules, 
regulations and ordinances for the placing or 
erection of telephone, telegraph or other poles, 
sign-boards, fences, gas, water, sewerage, oil, or 
other pipe lines, and other similar obstructions 
that may, in the opinion of the highway and pub- 
lic works commission, contribute to the hazard 
upon any of the said highways or in anywise in- 
terfere with the same, and to make reasonable 
rules and regulations for the proper control there- 
of. And whenever the order of the said commis- 
sion shall require the removal of, or changes 
in, the location of telephone, telegraph, or other 
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poles, sign-boards, fences, gas, water, sewerage, 
oil, or other pipe lines, or other similar obstruc- 
tions, the owners thereof shall at their own ex- 
pense move or change the same to conform to the 
order of the said commission. Any violation of 
such rules and regulations or non-compliance 
with such orders shall constitute a misdemeanor. 

(k) To regulate, abandon and close to use, 
grade crossings on any road designated as part 
of the state highway system, and whenever a 
public highway has been designated as part of 
the state highway system and the state highway 
and public works commission, in order to avoid a 
grade crossing or crossings with a railroad or 
railroads, continues or constructs the said road on 
one side of the railroad or railroads, the commis- 
sion shall have power to abandon and close to use 
such grade crossings; and whenever an underpass 
or overhead bridge is substituted for a grade 
crossing, the commission shall have power to 
close to use and abandon such grade crossing and 
any other crossings adjacent thereto. 


(1) The said state highway and public Ss 
commission shall have such powers as are neces- 
sary to comply fully with the provisions of the 
present or future federal aid acts. The said com- 
mission is hereby authorized to enter into all con- 
tracts and agreements with the United States gov- 
ernment relating to the survey, construction, im- 
provement and maintenance of roads under the 
provisions of the present or future congressional 
enactments, to submit such scheme or program of 
construction or improvement and maintenance as 
may be required by the secretary of agriculture or 
otherwise provided by federal acts, and to do all 
other things necessary to carry out fully the codp- 
eration contemplated and provided for by present 
or future acts of congress, for the construction 
or improvement and maintenance of rural post 
roads. The good faith and credit of the state are 
further hereby pledged to make available funds 
necessary to meet the requirements of the acts 
of congress, present or future, appropriating 
money to construct and improve rural post roads 
and apportioned to this state during each of the 
years for which federal funds are now or may 
hereafter be apportioned by the said act or acts, 
to maintain the roads constructed or improved 
with the aid of funds so appropriated and to 
make adequate provisions for carrying out such 
construction and maintenance. The good faith 
and credit of the state are further pledged to 
maintain such roads now built with federal aid 
and hereafter to be built and to make adequate 
provisions for carrying out such maintenance. 
Upon request of the commission and in order to 
enable it to meet the requirements of acts of con- 
gress with respect to federal aid funds apportioned 
to the state of North Carolina, the state treasurer 
is hereby authorized, with the approval of the 
governor and council of state, to issue short term 
notes from time to time, and in anticipation of 
state highway revenue, and to be payable out of 
state highway revenue for such sums as may be 
necessary to enable the commission to meet the 
requirements of said federal aid appropriations, 
but in no event shall the outstanding notes under 
the provisions of this section amount to more than 
two million dollars ($2,000,000.00). 

(m) The state highway and public works com- 
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mission is authorized and empowered to construct 
and maintain all walkways and driveways within 
the Mansion Square in the city of Raleigh includ- 
ing the approaches connecting with the city 
streets, and any funds expended therefor shall be 
a charge against general maintenance. 


(n) The state highway and public works com- 
mission shall have authority to provide roads for 
the connection of air ports in the state with the 
public highway system, and to mark the highways 
and erect signals along the same for the guidance 
and protection of aircraft. 

(o) The state highway and public works com- 
mission shall have authority to provide facilities 
for the use of water-borne traffic by establishing 
connections between the highway system and the 
navigable waters of the state by means of connect- 
ing roads and piers. 

(p) The state highway and public works com- 
mission shall have authority, under the power of 
eminent domain and under the same procedure 
as provided for the acquirement of rights-of-way, 
to acquire. title in fee simple to parcels of land for 
the purpose of exchanging the same for other 
real property to be used for the establishment of 
rights-of-way or for the widening of existing 
rights-of-way or the clearing of obstructions that, 
in the opinion of the commission, constitute dan- 
gerous hazards at intersections. Real property 
may be acquired for such purposes only when 
the owner of the property needed by the com- 
mission has agreed in writing to accept the prop- 
erty so acquired in exchange for that to be used 
by the commission, and when, in the opinion of 
the commission, an economy in the expenditure 
of public funds and the improvement and con- 
venience and safety of the highway can be ei- 
fected thereby. 

(q) The State Highway and Public Works 
Commission is hereby authorized and required to 
maintain and keep in repair roads sufficient to ac- 
commodate school busses leading from the State 
maintained public road to all schools and school 
buildings to which children are transported on 
school busses to and from their homes during the 


regular organized school year. 


(r) To administer, through the 
Prisons, the State Prison System. 
(s) To codperate with appropriate agencies of 


Division of 


the United States in acquiring rights of way for 


and in the construction and maintenance of flight 
strips or emergency landing fields for aircraft ad- 
jacent to state highways. (1921, c. 2, s. 10; 1923, 
c. 160, s. 1; 1923, c. 247; 1929, c. 138, s. 1; 1931, c. 
145, ss. 21, 25; 1933, c. 172; 1933, c. 517, s. 1; 1935, 
Polo wom ica S0L OS 7 Cees ot be (re. tO Se 
80; 1941, c. 47; 1941, c. 217, s. 6; 1948, c. 410: C. S. 
3846(j).) 


Cross References.—As to authorizing use of county prison- 
ers on roads not within state systems, see § 153-198. See 
“State Highway Laws and Practices,” p. 10 et seq., by Mr. 
Charles Ross of the State Highway and Public Works Com- 
mission. 

For statutes in the chapter on Motor Vehicles relating 
to the powers or functions of the State Highway and Pub- 
lie Works Commission, see the following: § 62-105, sub- 
section (d) (recommendations to utilities commission -re- 
garding size and weight of vehicles that may be operated 
over highways); § 62-115 (free fares on motor vehicle car- 
riers to designated employees of commission); 
(appropriations to utilities commission for enforcement of 
motor carriers law); §§ 20-212 to 20-215 (preparation of di- 
gest of traffic laws); § 20-116, subsection (e) (designation of 
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light traffic roads); § 20-116, subsection (h) (designation of 
one of two routes for heavy or truck-line traffic); § 20-119 
(special permits for vehicles exceeding maximum size or 
weight limits for seasonal operations); § 20-121 (prohibit- 
ing or restricting operation of vehicles for 90 days in any 
year to prevent damage to highways); § 20-122 (special per- 
mits authorizing operation of traction engines or tractors 
having movable tracks with transverse corrugation); § 20- 
141, subsection (d) (promulgating prima facie speed limits 
less than statutory limits); § 20-141, subsection (i) (desig- 
nation of truck routes; speed limit for trucks operating on 
highways not so designated); § 20-143 (designation of grade 
crossings at which vehicles must stop); § 20-144 (fixing of 
lower speed limit on bridges where statutory limit is found 
to be unsafe); § 20-158 (designation of main-travelled high- 
ways by erection of stop signs). 

As to power to determine the maximum load limit for 
bridges, see § 136-72. 

Editor’s Note.——The Act of 1929 added subsection (m) to 
this section. The first 1931 amendment added subsections 
(n) and (0), and the other 1931 amendment added the last 
sentence of subsection (1). 

1933, ch. 172, changed “State Highway Commission,” etc., 
to “State Highway and Public Works Commission,” ete. 

The second 1933 amendment added subsection (c) which 
was codified in Michie’s Code of 1939 as subsection (p). ‘This 
subsection was rewritten by ch. 301 of the 1935:laws. It 
was deleted by the codifiers in the Legislative Edition as 
superseded by provisos in § 20-116. 

1935, ch. 213, sec. 1, added a proviso to subsection (g) 
which proviso was repealed by ch. 217, sec. 6 of the laws 
of 1941. 

1937, ch. 297, sec. 2, added subsections 
section (q) is now codified in § 20-141, 
§ 20-116, subsection (h). Subsection (r) 
subsection (p). 

1941, ch. 47, added subsection (s) which is now codified as 
subsection (q). 

1943, ch. 410 added new subsection (s). 

Under Brown v. United States, 263 U. S. 78, 44 S. Ct. 
92, 68 I. Ed. 171, and Dohany v. Rogers, 281 U. S$. 362, 50 
S. Ct. 299, 74 I. Ed. 904, 68 A. I. R. 434, it is likely that the 
taking of property for exchange purposes under the provi- 
sions of subsection (p) would be held to be for a public 
use, 15 N.C, Law Rev. 365. 

Contract with County Commissioners.—In contemplation 
of the statute, the State Highway Commission is entrusted 
to construct and maintain a system of public highways and 
to contract in reference thereto, and a contract made be- 
tween this board and the board of commissioners a a 
county wherein the latter is to advance certain moneys as 
a proportionate expense in the former’s taking over and 
maintaining a particular highway to be repaid by the State 
Highway Commission from its funds is a valid and legal 
contract, supported by a sufficient consideration. Young yv. 
Board, 190 N. C. 52, 128 S. E. 401. 

Where the State Highway Commission has taken over 
the construction of a street and bridge within the incorpo- 
rated limits of a town, the town is not thereby relieved of 
liability for an injury proximately caused by a dangerous 
condition of the street at the bridge when the town has 
had implied notice of such condition which had existed for 
several months, this section expressly excepting from its 
provisions streets in towns and cities. Pickett v. Carolina, 
etc., Ry., 200 N. C. 750; 158 S. E. 398. 

Section Construed with Section 136-47.—This section giv- 
ing the commission broad and comprehensive discretionary 
powers in the adoption of routes, should be construed in 
pari materia with section 136-47 thereof, the latter limiting 
the discretion conferred in the former, among other things, 
in respect to routes between county-seats, “principal 
towns,” according to a map referred to and attached to the 
act; and as to those matters particularly mentioned in sec- 
tion 136-47, the discretion was taken away from the com- 
mission by express statutory provision. Cameron v. State 
Highway Comm., 188 N. C. 84, 123 S. E. 465. 

Broad Discretion in. Changing Roads.—The statute, this 
section, subsec. (b), and section 136-45, give broad discre- 
tionary powers to the State Highway Commission in estab- 
lishing, altering, and changing the route of county roads 
that are or are proposed to be absorbed in the State high- 
way system of public roads. Road Comm. v. State Highway 
Comm., 185 N. C. 56, 115 S. E. 886. , 

Right to Sue and Be Sued. — The statutes creating the 
State Highway Commission enumerate their powers and 
duties in the construction, maintenance, etc., of highways 
for public benefit, without either expressly or impliedly 
giving it the right to sue and be sued, but manifestly is 
an agency of the State for the purpose of exercising admin- 


(q) and (r). Sub- 
subsection (i), and 
is now codified as 
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istrative and governmental functions. Carpenter v. At 
lanta, etc., R. Co.,,.184 N.C. 400, 114 S; E. 693. 

Use by Telephone and Telegraph Companies.—The 
state highway and public works commission has been 
granted exclusive control over the state highway system 
and may in its discretion authorize the use of a highway 
right of way by telephone and telegraph companies, and 
prescribe the manner and extent of such use, subject to the 
right of the owner of the servient estate to payment of 
compensation for the additional burden. Hildebrand v. 
Southern Bell Tel., etc., Co., 221 N. C. 10, 18'S. E. (2d) 
827. See also, Hildebrand v. Southern Bell Tel., etc., Co., 
ZI9 Ni Cr 402; 214 Ss ena iCadin252. 

The effect of this section is to give dominance to the 
easement acquired by the state. Under the terms thereof 
the highway commission has authority to control the uses 
to which the Jand embraced within the easement may be 
put. If it deems it wise or expedient so to do in the inter- 
est of the traveling public, it may altogether exclude the 
imposition of any additional easement or burden. It may 
not be held that the legislature intended thereby to declare 
that the construction and maintenance of a telephone line 
is a legitimate highway purpose and embraced within the 
easement acquired for highway use. ‘The commission is 
merely authorized to do whatever is necessary to be done 
in order to make a safe, convenient, public way for travel, 
including the right, if necessary, to exclude the owner and 
others from using any part of the surface of the way for 
any permanent or private purpose. Hildebrand v. South- 
ern Bell, Tel., etc.. Co., 219 N. C. 402, 14 S. E. (2d) 252. 

Except for the purpose of ingress and egress the owner 
of the fee uses the same, whether for building or cultiva- 
tion, by permission and not as a matter of right. Id. 

Grade Crossing. — The commissioners of a county are 
without power to order a grade crossing abandoned by 
the Commission reopened to the public, and this power is 
not given the county by § 136-67. Rockingham v. Nor- 
folk, ete.; Ro Co:, 197 UN.-C. 116, 1477S: Es 832; 

Judicial Notice of Highway Ordinance.—An ordinance of 
the Highway Commission does not come within that class 
of legislative enactments of which the courts will’ take 
judicial notice. State v. Toler, 195 N. C. 481, 482, 142 S. 
185. Vplky. 

Construction of New Roads.—Subsection (b) of this sec- 
tion does not authorize the commission to totally abandon 
an existing part of the highway system and construct an 
entirely new road in its place. Newton v. State Highway 
Comm., 194 N. C. 159, 138 S. E. 601. 

But in view of this subsection the commission may con- 
struct new roads notwithstanding statute authorizing the 
commission ‘‘to take over for state maintenance additional 
roads heretofore maintained by the several counties.” 
Board of Com’rs v. State Highway Com., 195 N. C. 26, 
141 |S... EB. 539 

Applied in Cahoon v. Roughton, 215 N. C. 116, 1 S. EF. (2d) 
362. 

Cited in Radford v. Young, 194 N. C. 747, 140 S. E. 806; 
State v. Henderson, 207 N. C. 258, 259, 176 S. E. 758. 


§ 186-19. Acquirement of land and deposits of 
materials; condemnation proceedings; federal park- 
ways.—The State Highway and Public Works 
Commission is vested with the power to acquire 
such rights of way and title to such land, gravel, 
gravel beds, or bars, sand, sand beds or bars, 
rock, stone, boulders, quarries, or quarry beds, 
lime or other earth or mineral deposits or forma- 
tions, and such standing timber as it may deem 
necessary and suitable for road construction, 
maintenance, and repair, and the necessary 
approaches and ways through, and a sufficient 
amount of land surrounding and adjacent thereto, 
as it may determine to enable it to properly pros- 
ecute the work, either by purchase, donation, or 
condemnation, in the manner hereinafter set out. 
The commission is also vested with the power to 
acquire such additional land alongside of the 
rights of way or roads as in its opinion may be 
necessary and proper for the protection of the 
roads and roadways, and such additional area as 
may be necessary as by it determined for 
approaches to and from such material and other 
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requisite area as may be desired by it for working 
purposes. 

Whenever the commission and the owner or 
owners of the lands, materials, and timber re- 
quired by the commission to carry on the work as 
herein provided for, are unable to agree as to the 
price thereof, the commission is hereby vested 
with the power to condemn the lands, materials, 
and timber, and in so doing the ways, means, 
methods, and procedure of chapter 40, entitled 
“Eminent Domain,’ shall be used by it as near 
as the same is suitable for the purposes of this 
section, and in all instances the general and 
special benefits shall be assessed as offsets against 
damages: Provided, that all actions for damages 
for rights of way or other causes shall be com- 
menced within six months from the completion 
of each particular project. 

In case condemnation shall become necessary . 
the commission is authorized to enter the lands 
and take possession of the same, and also take 
possession of such materials and timber as is re- 
quired by it prior to bringing the proceedings for 
condemnation, and prior to the payment of the 
money for the said property. 

In the event the owner or owners shall appeal 
from the report of the commissioners, it shali not 
be necessary for the commission to deposit the 
money assessed with the clerk, but it may pro- 
ceed and use the property to be condemned until 
the final determination of the action. 

The state highway and public works commis- 
sion shall have the same authority, under the 
same provisions of law hereinbefore provided for 
construction of state highways, for the acquire- 
ment of all rights of way and easements necessary 
to comply with the rules and regulations of the 
United States government for the construction of 
federal parkways in the state of North Carolina. 
The acquirement of a total of one hundred and 
twenty-five acres per mile of said parkways, in- 
cluding roadway and recreational and _ scenic 
areas on either side thereof, shall be deemed a 
reasonable area for said purpose. The right 
of way acquired or appropriated may, at the op- 
tion of the commission, be a fee simple title, and 
the nature and extent of the right of way and 
easements so acquired or appropriated shall be 
designated upon a map showing the location 
across each county, and, when adopted by the, 
commission, shall be filed with the register of 
deeds in each county, and, upon the filing of said 
map, such title shall vest in the state highway and 
public works commission. The said commission 
is hereby authorized to convey such title so ac- 
quired to the United States government, or its 
appropriate agency, free and clear of all claims for 
compensation. All compensation contracted to be 
paid or legally assessed shall be a valid claim 
against the state highway and public works com- 
mission, payable out of the construction fund of 
said commission. 


The action of the State Highway and Public 
Works Commission heretofore taken in the ac- 
quirement of areas for the Blue Ridge Parkway 
in accordance with the rules and regulations of 
the United States Government is hereby ratified 
and approved and declared to be a reasonable ex- 
ercise of the discretion vested in the said Com- 
mission and in furtherance of the public interest. 
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When areas have been tentatively designated 
by the United States Government to be included 
within a Parkway, but the final survey necessary 
for the filing of maps as provided in this section 
has not yet been made, no person shall cut or re- 
move any timber from said areas pending the fil- 
ing of said maps after receiving notice from the 
State Highway and Public Works Commission 
that such area is under investigation; and any 
property owner who suffers loss by reason of the 
restraint upon his right to use the said timber 
pending such investigation shall be entitled to re- 
cover compensation from the State Highway and 
Public Works Commission for the temporary ap- 
propriation of his property, in the event the same 
is not finally included within the appropriated 
area, and the provisions of this section may be en- 
forced under the same law now applicable for the 
adjustment of compensation in the acquirement of 
rights of way* on other property by the State 
Highway and Public Works Commission. (1921, 
ee eS a Lolo Cel OO,r Sa 6s “L931 § crmltoyese 236 
1938, c. 172, s. 17; 1935, c. 2; 1937, c. 42; C. S. 
3846(bb).) 


Editor’s Note.—The Act of 1931 struck out the follow-» 


ing from the first paragraph of this section: ‘Provided, 
that the right of condemnation provided for in this arti- 
cle shall not apply to gravel beds or bars, sand beds or 
bars, rock, stone, boulders, quarries, or quarry beds, 
lime, or other earth, or mineral deposits or formations, 
in actual bona fide operation for commercial purposes by 
private enterprise.” 

The amendment of 1935 added the last paragraph of this 
section, as it stood prior to the amendment of 1937. 

The 1937 amendment inserted the second sentence in the 
fifth paragraph. 

The amendatory act ratified the acquirement of areas for 
Blue Ridge Parkway, prohibited cutting of timber from 
areas under consideration and provided compensation for 
temporary restraint. 

See the discussion of this section by Mr. Charles Ross, 
General Counsel of the State Highway and Public Works 
Commission, in his pamphlet ‘‘State Highway Laws and 
Practices,’ page 6 et seq. 

When Amendment Took Effect.—At the time of the re- 
location of the road in question and when this suit was in- 
stituted, the rule for the admeasurement of damages was 
as stated by the trial court in his charge, as prescribed by 
this section prior to the amendment. Lanier v. Greenville, 
174 N. C. 311, 93 S. E. 850. But subsequent to the institu- 
tion of the suit and before trial, the Legislature amended 
the law by adding: ‘‘And in all instances the general and 
special benefits shall be assessed as off-sets against dam- 
ages,’ etc., ch. 160, sec. 6, Public Taws, 1923. Hence, “the 
law as amended and in force at the time of trial should 
have been followed in determining the amount plaintiff 
was entitled to recover. Wade v. State Highway Comm., 
TeS0INS ©, 2L0, cll, 124 S. Fe, 193. 

Procedure for Adjusting Claim Exclusive. — The Statc 
highway commission is charged with the duty of exercis- 
ing certain administrative and governmental functions, and 
statutory method of procedure for adjusting and litigating 
claims against it is exclusive and may alone be pursued. 
Latham v. State Highway Comm., 191 N. C. 141, 131 S. E. 
385. 

The owner of land cannot maintain an action in tort 
against the State Highway Commission, an unincorporated 
governmental agency, for damages caused to his land for 
its having been taken by the commission for highway pur- 
poses, and is confined for his remedy to the provisions of 
the special proceedings of this section. McKinney v. North 
Carolina State Highway Comm., 192 N. C. 670, 135 S. E,. 
772. 

Acquisition of Top Soil.—The state highway and public 
works commission is authorized by this section to acquire 
by condemnation top soil’ deemed necessary and suitable for 
road construction, “top soil’? being included in the generic 
term “earth,” and its power to acquire top soil is not 
limited to lands contiguous to the highway upon which it is 
to be used. State Highway, etc., Comm. v. Basket, 212 N. 
OA Sa a Oe aS 

Lowering of Canal Bridge.—Petitioner constructed a ca- 
nal across a county highway and thereafter maintained the 
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bridge constructed over the canal. The state highway 
commission, upon taking over the highway, constructed a 
new bridge and later constructed a second new bridge 
which was some two and one-half inches lower than the 
first. Petitioner instituted a proceeding under this section 
to recover compensation upon his contention that the lower- 
ing of the bridge interfered with the use of the canal in 
floating his barge under the bridge. It was held that the 
use of the canal by petitioner was permissive and subject 
to the easement for highway purposes, and therefore peti- 
tioner was not entitled to recover compensation. Dodge v. 
State Highway, etc., Comm., 221 N. C. 4, 18 S. E. (2d) 706. 

Negligence Causing Cave-In.—Where plaintiffs’ building 
was damaged by a cave-in resulting from alleged negli- 
gence in excavation work incident to the construction of a 
highway overpass, plaintiffs were not relegated to a claim 
for damages against the highway commission as for a tak- 
ing of. their property under this section, and the demurrer 
of the contractor for the highway commission in plaintiffs’ 
action in tort was ptoperly overruled. Broadhurst v. Blythe 
Bros. Co., 220 N. C. 464, 17 S. E. (2d) 646. 

Right to Just Compensation Where Evidence Is Insuffi- 
cient to Show Taking Was for Private Purpose.—Where 
there was no evidence upon the record showing that the 
taking over of a road as part of the county system was 
for a private purpose sufficient to raise an issue of fact, 
plaintiff is remitted to his rights under this section for the 
recovery of just compensation. Reed y. State Highway, 
etc., Comm., 209 N. C. 648, 184 S. E. 513. 

Measure of Damages for Property Injured.—The owner of 
a water mill which had a right of ingress and egress to his 
mill over the land of another and had constructed a bridge 
and maintained a ferry situated to command a large patron- 
age can recover damages for the injury to his property by 
the building of a highway but not for profits from his mill 
which is too speculative. Riverside Milling Co. v. State 
Highway. Comm., 190 N. C. 692, 130 S. E. 724. 

Elements of Damage.—In proceedings to take land for a 
public highway, the measure of damages is the difference 
in the fair market value of respondent’s land immediately 
before and immediately after the taking, the elements upon 
which the damages are predicated being the fair market 
value of the land taken and the injury to respondent’s re- 
maining land, less any general and special benefits accruing 
to respondent from the construction of the highway. State 
Highway, etc., Comm. v. Hartley, 218 N. C. 438, 11 S. E. 
(2d) 314. 

Offsets Allowed.—In an action to recover damages result- 
ing from the relocation of a public road through the lands 
of plaintiff, both the special and general benefits accruing 
to plaintiff by reason of the construction of the highway 
should be allowed as offsets against any damages which 
plaintiff might have sustained, and an instruction that lim- 
its offsets to special advantages that accrued to plaintiff is 
erroneous. Bailey v. State Highway, etc., Comm., 214 N. 
Cop278, 1998 Sel ao: 

Power of Townships.—No such broad and explicit powers 
to acquire land and road materials -by condemnation were 
given the road commission of Lovelady township, Burke 
County, by Pub. Loc. Laws 1915, ch. 426, as are given by 
this section to the state highway commission, and courts 
should not go beyond language of statute in construing it. 
Lowman v. Abee, 191 N. C. 147, 131 S. E. 277. 

Applied in Calhoun v. State Highway, etc., Comm., 208 
IW [C5 UAB ie Sy Wan Spe 

Cited in Greenville v. State Highway Commission, 196 
N. C. 226, 227, 145 S. E. 31; Long v. Randleman, 199 N. 
C. 344, 154 S. KE. 317; Switzerland Co. v. North Carolina 
State Highway, etc., Comm., 216 N. C. 450, 5 S. E. (2d) 
Bai. 


§ 136-20. Elimination or safeguarding of grade 
_crossings and inadequate underpasses or over- 
passes. 


(a) Whenever any road or street forming a 
link in or a part of the State highway system, 
whether under construction or heretofore or 
hereafter constructed, shall cross or intersect 
any railroad at the same level or grade, or by an 
underpass or overpass, and in the opinion of the 
chairman of the State Highway and Public Works 
Commission such crossing is dangerous to the 
traveling public, or unreasonably interferes with 
or impedes traffic on said State highway, the 
Commission shall issue notice requiring the per- 
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son or company operating such railroad to appear 
before the Commission, at its office in Raleigh, up- 
on a day named, which shall not be less than ten 
days or more than twenty days from the date of 
said notice, and show cause, if any it has, why 
such railroad company shall not be required to al- 
ter such crossing in such way as to remove such 
dangerous condition and to make such changes 
and improvements thereat as will safeguard and 
secure the safety and convenience of the traveling 
public thereafter. Such notice shall be served on 
such railroad company as is now provided by law 
for the service of summons on domestic corpora- 
tions, and officers serving such notice shall receive 
the same fees as now provided by law for the 
service of such summons. 


(b) Upon the day named, the Commission shall 
hear said matter and shall determine whether 
such crossing is dangerous to public safety, or un- 
reasonably interferes with traffic thereon. If it 
shall determine that said crossing is, or upon the 
completion of such highway will be, dangerous to 
public safety and its elimination or safeguarding 
is necessary for the proper protection of the traf- 
fic on said State highway, the Commission shall 
thereupon order the construction of an adequate 
underpass or overpass at said crossing or it may 
in its discretion order said railroad company to in- 
stall and maintain gates, alarm signals or other 
approved safety devices if and when in the opin- 
ion of said commission upon the hearing as afore- 
said the public safety and convenience will be se- 
cured thereby. And said order shall specify that 
one-half of the cost of the construction of such 
underpass or overpass or the installation of such 
safety device shall be borne by the Commission 
and one-half thereof by the railroad company op- 
erating such railroad, as provided in section (c) 
hereof, but in no instance shall the Commission 
bear any part of the cost of the maintenance of 
any structure or safety device so constructed or 
installed except in the maintenance of an over- 
pass. 

(c) Upon the filing and issuance of the order 
as hereinbefore provided for requiring the con- 
struction of any underpass or overpass or the in- 
stallation and maintenance of gates, alarm sig- 
nals or other safety devices at any crossing up- 
on the State highway system, it shall be the duty 
of the railroad company operating the railroad 
with which said public road or street intersects 
or crosses to construct such underpass or over- 
pass or to install and maintain such safety device 
as may be required in said order. The work 
may be done and material furnished either by 
the railroad company or the Commission, as may 
be agreed upon, and, in case of an underpass, the 
railroad company shall be responsible for one-hali 
of the expense of all excavations through the ex- 
isting railroad fill as well as one-half of the com- 
plete cost of the structure, including both the 
foundation and superstructure; and in case of an 
overpass, the railroad company shall be responsi- 
ble for one-half of the entire cost of the bridge 
which will span the opening over the tracks of the 
railroad from abutment to abutment and includ- 
ing such abutments. And if a grade crossing or 
unsafe or inadequate underpass or overpass is not 
eliminated by an adequate overpass or underpass, 
the railroad company shall be responsible for one- 
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half of the cost of installing gates, alarm signals or 
other approved safety devices. If the work is done 
and material furnished by the railroad company, 
an itemized statement of the total amount ex- 
pended therefor shall, at the completion of the 
work, be furnished the Commission, and the com- 
mission shall pay such amount to the railroad 
company as may be shown on such statement 
after deducting the amount for which the railroad 
company is responsible; and if the work is done 
by the Commission, an itemized statement of the 
total amount expended shall be furnished to the 
railroad company, and the railroad company shall 
pay to the Commission such part thereof as the 
railroad company may be responsible for as herein 
provided; such payment by the railroad company 
shall be under such rules and regulations and by 
such methods as the Commission may provide. 
(d) Within sixty days after the issuance of the 
order for construction of an underpass or over- 
pass or the installation of other safety device as 
herein provided for, the railroad company against 
which such order is issued shall submit to the 
Commission plans for such construction or instal- 
lation, and within ten days thereafter said Com- 
mission, through its chairman, shall notify such 
railroad company of its approval of said plan or 
of such changes and amendments thereto as to it 
shall seem advisable. If such plans are not sub- 
mitted to the Commission by said railroad com- 
pany within sixty days as aforesaid, the chairman 
of the Commission shall have plans prepared and 
submit them to the railroad company. ‘The rail- 
road company shall within ten days notify the 
chairman of its approval of the said plans or shall 
have the right within such ten days to suggest 
such changes and amendments in the plans so 
submitted by the chairman of the Commission as 
to it shall seem advisable. The plans so prepared 
and finally approved by the chairman of the 
Commission shall have the same force and 
effect, and said railroad company shall be 
charged with like liability, and said underpass or 
overpass shall be constructed or such safety de- 
vice installed in accordance therewith as if said 
plans had been originally prepared and submitted 
by. said railroad company. If said railroad com- 
pany shall fail or neglect to begin or complete the 
construction of said underpass or overpass, or the 
installation of such safety device, as required by 
the order of the Commission, said commission is 
authorized and directed to prepare the necessary 
plans therefor, which plans shall have the same 
force and effect, and shall fix said roadroad com- 
pany with like liability, as if said plans had been 
originally prepared and submitted by said railroad 
company, and the Commission shall proceed to 
construct said underpass or overpass or install 
such safety device in accordance therewith. An 
accurate account of the cost of said construction 
or installation shall be kept by the Commis- 
sion and upon the completion of such work a 
statement of that portion thereof chargeable to 
such railroad company as set out in the order of 
the commission shall be rendered said railroad 
company. Upon the failure or refusal of said 
company to pay the bill so rendered, the Com- 
mission shall recover the amount thereof by 
suit therefor against said company in the Su- 
perior Court of Wake County: Provided, that 
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the payment by such railroad company of said 
proportionate part may be made under such rules 
and regulations and by such methods as the Com- 
mission may provide. If the Commission shall 
undertake to do the work, it shall not obstruct or 
impair the operation of the railroad and shall keep 
the roadbed and track safe for the operation of 
trains at every stage of work. If said railroad 
company shall construct such underpass or over- 
pass or shall install such safety devices in accord- 
ance with the order of the Commission, one-haif 
of the cost of such construction shall upon the 
completion of said work be paid to such railroad 
company by the Commission. "The Commission 
may inspect and check the expenditures for such 
construction or installation so made by the railroad 
company and an accurate account of the cost 
thereof shall upon the completion of said work 
be submitted to the commission by the railroad 
company. If the Commission shall neglect or re- 
fuse to pay that portion of the cost of said con- 
struction or installation chargeable to it, the rail- 
road company shall recover the amount thereof 
by suit therefor against the Commission in the 
Superior Court of Wake County. 


(e) If any railroad company so ordered by the 
Commission to construct an underpass or over- 
pass or to install safety devices at grade .crossings 
as hereinbefore provided for shall fail or refuse to 
comply with the order of the Commission requir- 
ing such construction or installation, said railroad 
company shall be guilty of a misdemeanor and 
shall be fired not less than fifty nor more than 
one hundred dollars in the discretion of the court 
for each day such failure or refusal shall continue, 
each said day to constitute a separate offense. 

(f) The jurisdiction over and control of said 
grade crossings and safety devices upon the State 
highway system herein given the Commission 
shall be exclusive. 

(g) From any order or decision so made by 
the Commission the railroad company may appeal 
to the Superior Court of the county wherein is lo- 
cated the crossing affected by said order. Such 
appeal shall not defer or delay the construction of 
such underpass or overpass or the installation of 
such safety device as required by the order of the 
commission, but the railroad company shall pro- 
ceed to comply with such order in accordance 
with its terms. The action of the railroad com- 
pany in complying with and carrying out such or- 
der pending said appeal shall not prejudice or af- 
fect the rights or remedies of such railroad com- 
pany on such appeal. Upon such appeal the court 
shall determine only whether the order of the 
commission for such construction or installation is 
unreasonable and unnecessary for the protection 
of the traveling public and the apportionment of 
the cost to the extent hereinafter provided in this 
subsection, and if upon the hearing of said appeal 
it shall be determined that said order was unnec- 
essary for the protéction of the traveling public, 
the Commission shall bear the total cost of the 
construction of such underpass or overpass or the 
installation of such safety device. In event the 
decision on appeal should be that the construction 
or installation was necessary but the cost thereof 
unreasonable, then the railroad company shall 
bear its proportion (not to exceed fifty per cent) 
of such cost as may be determined on appeal 
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would have been reasonable to meet the necessity 
in the instant case. Upon said appeal from an or- 
der of the Commission, the burden of proof shall 
be upon the railroad company, and if it shall not 
be found and determined upon said appeal that 
said order was unreasonable or unnecessary for 
the protection of the traveling public at said cross- 
ing, then such railroad company shali bear its 
proportion of the cost of such construction or in- 
stallation in accordance with this section. (1921, 
C2 ,9Ss) Lonel cs, CamOOw Sain, L925. Chiaty 1929 1c 
74; 1933, c. 172, s. 17; C. S. 3846(y).) 

Elimination of Grade Crossings.—This section confers up- 
on the highway commission the power to eliminate grade 
crossings. Mosteller v. Southern Ry. Co., 220 N..C. 275, 
RO Sse (20) 133. 

Cited in Rockingham v. Norfolk, etc., R. Co., 197 N. C: 
(Ged 17p ey lAzen Sapien oes 


§ 186-21. Drainage of highway; application to 
court; summons; commissioners.—Whenever in 
the establishment, construction, improvement or 
maintenance of any public highway it shall be 
necessary to drain said highway, and to accom- 
plish such purpose it becomes necessary to exca- 
vate a canal or canals for carrying the surplus 
water to some appropriate outlet, either along the 
right-of-way of said highway or across the lands 
of other landowners, and by the construction, en- 
largement or improvement of such canal or canals, 
lands other than said highway will be drained 
and benefited, then, and in such event, the State 
Highway and Public Works Commission, if said 
highway be a part of the State highway system, 
or the county commissioners, if said road is not 
under state supervision, may, by petition, ap- 
ply to the Superior Court of the county in 
which, in whole or in part, said highway lies or 
said canal is to be constructed, setting forth the 
necessity for the construction, improvement or 
maintenance of said canal, the lands which will 
be drained thereby, with such particularity as to 
enable same to be identified, the names. of the 
owners of said land and the particular circum- 
stances of the case; whereupon a summons shall 
be issued for and served upon each of the propri- 
etors, requiring them to appear before the court 
at a time to be named in the summons, which 
shall not be less than ten days from the service 
thereof, and upon such day the petition shall be 
heard, and the court shall appoint three disinter- 
ested persons, one of whom shall be a competent 
civil and drainage engineer recommended by the 
Department of Conservation and Development, 
and the other two of whom shall be resident free: 
holders of the county or counties in which the 
road and lands are, in whole or in part, located, 
as commissioners, who shall, before entering up- 
on the discharge of their duties, be sworn to do 
justice between the parties. (1925, c. 85, s. 3; ¢. 
122, s. 4; 1938, c. 172, s. 17.) 


§ 136-22. View by commissioners; report; judg- 
ment.—The commissioners, or a majority of them, 
one of whom must be the engineer aforesaid, 
shall, on a day of which each party is to be 
notified at least five days in advance, meet on the 
premises, and view the highway, or proposed 
highway, and also the lands which may be drained 
by the proposed canal, and shall determine and 
report what lands will be drained and benefited 
by the construction, enlargement or improvement 
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of such canal, and whether said drainage ought 
to be done exclusively by said highway authorities, 
and if they are of opinion that the same ought not 
to be drained exclusively at their expense, then 
they shall decide and determine the route of the 
canal, the dimensions and character thereof, and 
the manner in which the same shall be cut or 
thrown up, considering all the circumstances of the 
case, the extent, area and identity of lands which 
shall be permitted to drain therein, and providing 
as far as possible for the effectual drainage of said 
highway, and the protection and benefit of the 
lands of all the parties; and they shall apportion 
the cost of the construction, repair and mainte- 
nance of said canal among said highway authori- 
ties and said landowners, and report the same to 
the court, which when confirmed by the clerk 
shall stand as a judgment of the court against 
each of the parties, his or its executors, adminis- 
trators, heirs, assigns or successors. (1925, c. 85, 
s. 4.) 


§ 136-23. Appeal—Upon the entry of the judg- 
ment or decree aforesaid the parties to said action, 
or any of them, shall have the right to appeal to 
the Superior Court in term time under the same 
rules and regulations as apply to other special 
proceedings. (1925, c. 85, s. 5.) 


§ 186-24. Rights of parties—The parties to 
such special proceeding shall have all the rights 
which are secured to similar parties by article 
one of chapter one hundred fifty-six,of this Code 
and shall be regulated by the provisions thereof 
and amendments thereto, in so far as the same are 
not inconsistent herewith. (1925, c. 85, s. 6.) 


§ 136-25. Repair of road detour—It shall be 
mandatory upon the state highway and public 
works commission, its officers and employees, or 
any contractor or subcontractor employed by the 
said commission, to select, lay out, maintain and 
keep in as good repair as possible suitable detours 
by the most practical route while said highways 
or roads are being improved or constructed, and it 
shall be mandatory upon the said commission 
and its employees or contractors to place or 
cause to be placed explicit directions to the travel- 
ing public during repair of said highway or road 
under the process of construction. All expense 
of laying out and maintaining said detours shall 
be paid out of state highway fund. (1921, c. 2, s. 
115. 1938) 0,272,500 CS 3846 fay) 


§ 136-26. Closing of state highways during 
construction; injury to barriers, warning signs, 
etc. — If it shall appear necessary to the state 
highway and public works commission, its officers, 
or appropriate employees, to close any road or 
highway coming under its jurisdiction so as to 
permit of proper completion of work which is be- 
ing performed, such commission, its officers or 
employees, may close, or cause to be closed, the 
whole or any portion of such road or highway 
deemed necessary to be excluded from public 
travel. While any such road or highway, or por- 
tion thereof, is so closed, or while any such road 
or highway, or portion thereof, is in process of 
construction or maintenance, such commission, its 
officers or appropriate employees, or its contrac- 
tor, under autHority from such commission, may 
erect, or cause to be erected, suitable barriers or 
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obstructions thereon; may post, or cause to be 
posted, conspicuous notices to the effect that the 
road or highway, or portion thereof, is closed; 
and may place warning signs, lights and lanterns 
on such road or highway, or portions thereof. 
When such road or highway is closed to the pub- 
lic or in process of construction or maintenance, 
as provided herein, any person who willfully 
drives into new construction work, breaks down, 
removes, injures or destroys any such barrier or 
barriers or obstructions on the road closed or be- 
ing constructed, or tears down, removes or de- 
stroys any such notices, or extinguishes, removes, 
injures or destroys any such warning lights or 
lanterns so erected, posted or placed, shall be 
euilty of a misdemeanor. (1921, c. 2, s. 12; 1933, 
onl 72, °s0 107, Gab B845(t)2) 


Liability of Contractor for Injury.—Contractor construci- 
ing highway was not relieved, by an order of the state 
highway commission closing the road to travel, of liability 
for injuries in an automobile collision with an unlighted 
disabled truck left by defendant on the side of the highway, 
where on the part of the road where the accident happened 
barriers had been removed and to defendant’s knowledge 
many people habitually traversed it. Thompson Caldwell 
Const. Co. v. Young, 294 Feds 145. 


§ 136-27. Connection of highways with im- 
proved streets; pipe lines and conduits; cost. — 
When any portion of the state highway system 
shall run through any city or town and it shall 
be found necessary to connect the state highway 
system with improved streets of such city or 
town as may be designated as part of such sys- 
tem, the state highway and public works commis- 
sion shall build such connecting links, the same 
to be uniform in dimensions and materials with 
such state highways: Provided, however, that 
whenever any city or town may desire to widen 
its streets which may be traversed by the state 
highway, the commission may make such ar- 
rangements with said city or town in connec- 
tion with the construction of said road as, in its 
discretion, may seem wise and just under all the 
facts and circumstances in connection therewith: 
Provided further, that such city or town shall 
save the commission harmless from any claims 
for damage arising from the construction of said 
road through such city or town and including 
claims for rights of way, change of grade line, and 
interference with public-service structures. And 
the commission may require such city or town to 
cause to be laid all water, sewer, gas or other pipe 
lines or conduits, together with all necessary 
house or lot connections or services, to the curb 
line of such road or street to be constructed: Pro- 
vided further, that whenever by agreement with 
the road governing body of any city or town any 
street designated as a part of the state highway 
system shall be surfaced by order of the commis- 
sion at the expense, in whole or in part, of a city or 
town it shall be lawful for the governing body of 
such city or town to declare an assessment dis- 
trict as to the street to be improved, without pe- 
tition by the owners of property abutting there- 
on, and the costs thereof, exclusive of so much 
of the cost as is incurred at street intersections 
and the share of railroads or street railways 
whose tracks are laid in said street, which 
shall be assessed under their franchise, shall 
be specially assessed upon the lots or par- 
cels of land abutting directly on the improve- 
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ments, according to the extent of their respective 
frontage thereon by an equal rate per foot of 
such frontage. (1921, c. 2, s. 16; 1923, c. 160, s. 
251999, (Cecl fee ch7 300, . 8846(f),) 


Local Modification——Durham: 1925, c. 312; Town of Siler 
Pity 01955) .Praec.4a:, 

City Has Power to Condemn Land.—Under authority of 
this section a city has the power and authority to con- 
demn land which is wholly within its limits for a_ street, 
and the fact that the state highway and public works com- 
mission has aided in the construction of the street within 
the city limits and relieved the city, is for the benefit of 
the city and in no way abridges the city’s power and au- 
thority to condemn the land. Raleigh v. Hatcher, 220 N. C. 
Gis, 0619, 1a. One be (2d)! 2072 

Construed with Local Act.—Chapter 56, article 9, of the acts 
of 1921 providing for local improvements of the streets of a city 
or incorporated town by a method of assessing the owners of 
abutting land, and this section, are to be construed together 
in pari materia. Shute v. Monroe, 187 N. C. 676, 123 S. E. 
71. 

Same—Exercise of Power by City—Where the State 
Highway Commission orders a connecting link to be hard- 
surfaced, and the municipality voluntarily agrees to make 
the improvement, it is not required, under chapter 36, 
article 9, that a petition of the abutting owners of land 
thereon be made. ‘This section gives the governing body 
of the municipality power to make it an assessment district. 
Shute v. Monroe, 187 N. C. 676; 123 S. E. 71. 

This section applies only where the width of the street 
and the regular highway are the same. Sechriest v. Thomas- 
Wallen CUMING Gn LUGsE On 9... 212) 

Power of City to Voluntarily Improve.—Where a city or 
incorporated town having three thousand inhabitants, or 
more, has a considerable portion of its streets hard-sur- 
faced, the municipality may voluntarily assess and under- 
take the improvement of a street being a connecting link 
in the highway system. Shute v. Monroe, 187 N. C. 676, 123 
So. . 7k. 

Invalid Assessment May Be Subsequently Validated. — 
Where an incorporated town, under authority of this sec- 
tion, levies an assessment against abutting property own- 
ers for street improvements in paving a strip on either side 
of a state highway running through the town, but such 
levies are made without a petition of the abutting owners 
as prescribed by section 160-82, the assessments are invalid 
but not void, and the Legislature has the power to vali- 
date the assessments by subsequent legislative act. Crutch- 
field v. Thomasville, 205 N. C. 709, 172 S. E. 366. 

Cited in Long v. Randleman, 199 N. C. 344, 154 S. E. 317. 


§ 186-28. Letting of contracts to bidders after 
advertisement; enforcing claims against contrac- 
tor by action on bond.—All contracts over one 
thousand dollars that the commission may let for 
construction, or any other kinds of work neces- 
sary to carry out the provisions of this chapter, 
shall be let, after public advertising, under rules 
and regulations to be made and published by the 
state highway and public works commission, to a 
responsible bidder, the right to reject any and all 
bids being reserved to the commission. 

No action shall be brought upon any bond 
given by any contractor of the commission, by 
any laborer, materialman or other person un- 
til and after the completion of the work con- 
tracted to be done by the said contractor. Any 
laborer, materialman or other person having a 
claim against the said contractor and the bond 
given by such contractor, shall file a statement of 
the said claim with the contractor and with 
the surety upon his bond, and, in the event 
the surety is a corporation, with the general 
agent of such corporation, within the State of 
North Carolina, within six (6) months from 
the’ completion of the contract, and a failure 
to file such claim within said time shall be a 
complete bar against any recovery on the bond 
of the contractor and the surety thereon. Only 
one suit or action may be brought upon the said 
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bond and against the said surety, which suit or 
action shall be brought in one of the counties in 
which the work and labor was done and per- 
formed and not elsewhere. The procedure 
pointed out in § 44-14 shall be followed. No 
surety shall be liable for more than the penalty of 
the bond. Any person entitled to bring an action 
shall have the right to require the Commission 
to furnish information as to when the contract is 
completed, and it shall be the duty of the Com- 
mission to give to any such person proper notice. 
If the full amount of the liability of the surety on 
said bond is insufficient to pay the said amount of 
all claims and demands, then, after paying the full 
amount due the Commission, the remainder shall 
be distributed pro rata among the claimants. Any 
claim of the Commission against the said bond 
and the surety thereon shall be preferred as 
against any cause of action in favor of any la- 
borer, materialman or other persons and _ shall 
constitute a first lien or claim against the said 
bond and the surety thereon. (1921, c. 2, s. 15; 1923, 
c. 160, s. 3; 1925, cc. 260, 269; 1933, c. 172, s. 173 
C. S. 3846(v).) 


Editor’s Note——For temporary act amending this section 


with reference to emergency contracts, see Public Laws 
1941, c. 4, extended by Session Laws 1943, c. 85. The Act 
of 1923 added a second paragraph to this section. The Act 


of 1925 struck out this paragraph and inserted the present 
one in lieu thereof. 

Attention is directed to the reference in this section that 
the procedure pointed out in § 44-14 shall be followed. The 
practitioner is hereby referred to that section and the an- 
notations placed thereunder. 

Section Prospective.—This section falls within the rule of 
presumption that the effect of the statute is to be prospec- 
tive only, in the absence of an expressed or clearly implied 
intent to the contrary. Overman & Co. v. Maryland Cas- 
ialtyva Coss LOS me ©as0,8 130) O50 3. 250e 

“Other person,” as used in this section, is not broad 
enough to take in any person having a claim against the 
contractor. The principle of ejusdem generis applies. Ro- 
per Lbr. Co. v. Lawson, 195 N. C. 840, 847, 143 S. E. 847. 

Allegation of Compliance.—Where the complaint in an 
action on the bond given by a contractor for construction 
of a highway alleges that a statement of the claim against 
the surety on the bond was filed with the defendant surety 
company within six months after the project was completed, 
it is a sufficient allegation of compliance with the provisions 
of this section. Bank of Wadesboro v. Northwestern Cas- 
ualty, etc., Co., 202 N. C. 148, 162 S. E. 236. 

Immunity of Contractor from Liability for Defect.—Oue 
constructing a roadway under contract with state highway 
commission did not share the immunity given that body by 
this section against liability for damages resulting from 
defective condition of the highway. Thompson Caldwell 
Const. Co. v. Young, 294 Fed. 145. 

Laborers, etc., Having No Statutory Lien.—The surety 
bond given to the State Highway Commission by a con- 
tractor for the construction of a highway under the pro- 
visions of this section contemplates the protection of la- 
borers and materialmen who have no statutory lien. John 
I, Roper Lumber Co. v. Lawson, 195 N. C. 840, 143 S. 
E. 847. 

Under this section bonds are construed liberally for the 
protection of those who furnish labor and materials in the 
prosecution of public works. Wiseman v. Lacy, 193 N. C. 
751, 138 S. E. 121, 123, citing Electric Co. vy. Deposit Co., 
101) SNGY Cun Obes) 1326S.) ay. 808. 

Contract and Bond Are Construed Together in Favor of 
Surety.—In determining liability of surety on a contractor’s 
bond for the building of a state highway, the contract and 
the bond of indemnity will be construed together strictly 
in favor of the surety. Roper Lbr. Co. v. Lawson, 195 N. 
Ca8405) 143. /S3) .. 847: 

Surety Is Chargeable with Notice of Factors Affecting 
Risk.—In entering into the contract the surety is charge- 
able with notice, not only of the financial ability and in- 
tegrity of the contractor, but also with notice as to whether 
he possesses the plant, equipment, and tools required in un- 
dertaking the particular work, or will be compelled to rent 
and hire the same or some part thereof, all of which mat- 
ters are factors to be considered in determining the risk 
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and upon which the surety fixes the premiums exacted for 
executing the bond. Wiseman vy. Lacy, 193 N. C. 751, 
138 See dole, dace 

Extent of Surety’s Liability—The surety on a contrac- 
tor’s bond for the building of a pubic road or highway is 
presumed to have acquainted itself with the character of 
the road contracted for by its principal, and the local con- 
ditions that would affect the cost of its construction, and 
where its bond includes payment by the contractor of labor 
and material to be employed or used therein, it is liable to 
one who has rented to the contractor a steam shovel, boiler, 
etc., necessary to the construction of the highway under lo- 
cal existing conditions. Wiseman v. Lacy, 193 N. C. 751, 138 
Si. 4121° 

The renting of the machines in question was but the 
substitution of mechanical power for manual labor. Wise- 
man vy. Lacy, 193 N. C. 751, 138 S. E. 121, 122, citing Tay- 
lor v. Connett, 277 F. 945; Bricker v. Rollins, 178 Cal. 
347, 173 P. 592; Hansen v. Remer, 160 Minn. 453, 200 N. 
W. 839; Multnomah County v. U. S. F. & G. Co., 92 Or. 
146, 180 P. 104. 

Materials and Supplies Protected by Surety’s Bond.— 
Groceries and provisions furnished to the contractor and 
necessarily consumed in and about the construction of 
the work, foodstuffs for the horses and mules furnished 
to the contractor and necessarily consumed in and about 
the construction of the work, and gas and oil necessarily 
consumed in and about the construction of the work, and 
for which the contractor is liable, are protected by the 
surety’s bond. Overman & Co. yv. Maryland Cas. Co., 193 
NG GC. 286; 9 902130: US. eas 8250) 

Candies, cigars, cigarettes, tobacco, ginger ale and other 
soft drinks sold by a contractor at a laborer’s camp in 
constructing a highway and charged. in the pay roll 
against the laborers buying them, are not necessaries un- 
der the terms of the surety bond on the contract. Over- 
man & Co. v. Maryland Cas. Co., 193 N. C. 86, 90, 136 
S.,_E., 250. 

Venue of Suit. — All action against the State Highway 
Commission and surety on contractor’s bond given for the 
benefit of those performing labor or work upon a State higb- 
way since 10 March, 1925, is governed as to venue by ch. 
260, Public Laws, 1925, which is prospective in effect. Inde- 
pendence Trust Co. v. Massachusetts etc., Ins. Co., 190 N. 
C7680, A80inS sy S472 

Laborers, etc., Having No Statutory Lien.—The surety 
bond given to the State Highway Commission by a con- 
tractor for the construction of a highway under the pro- 
visions of this section contemplates the protection of la- 
borers and materialmen who have no statutory lien. John 
I. Roper Lumber Co. v. Lawson, 195 N. C. 840, 143 S. 
E. 847. 

One action only shall be instituted against the bonding 
company. Cavarnos-Wright Co. y. Blythe Bros. Co., 217 
N,) €.°583;) 8S. E. (2d) 924: 

Cited in Southern Surety Co. v. Plott, 28 Fed. (2d) 698; 
Overman & Co. v. Great American Indemnity Co., 199 N. 
C. 736, 155 S. E. 730; Gulf States Creosoting Co. v. Lov- 
ing, 120 F. (2d) 195. 


§ 136-29. Settlement of controversies between 
commission and awardees of contracts.—Upon the 
completion of any contract awarded by the state 
highway and public works commission to any 
contractor, if the contractor fails to receive such 
settlement as he claims to be entitled to under his 
contract, he may, within sixty days from the time 
of receiving his final estimate, file with the state 
highway engineer a claim for such amount as he 
deems himself entitled to under the said contract; 
and the state highway engineer shall, within thirty 
days from the receipt of the said claim, pass upon 
the same and notify the contractor in writing of 
his decision. If the contractor desires to do so, 
he may, within thirty days from the receipt of the 
said decision of the state highway engineer, ap- 
peal in writing to the state highway and public 
works commission. Upon receipt of the said ap- 
peal, the chairman of the state highway and pub- 
lic works commission shall immediately appoint 
a committee of three members of the said com- 
mission, no one of. whom shall be the commis- 
sioner from the division in which the said work 
was done; and the committee so appointed shall 
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promptly set a time and place for the hearing of 
the said appeal. The committee or the claimant 
shall have power and authority to summon per- 
sons and papers and the committee shall make a 
complete investigation of all matters relating to 
the said appeal and the contract and the work out 
of which it grows, and determine all matters at 
issue in a fair and equitable manner according to 
their best judgment. The decision’ of the said 
committee shall be final and any amount which 
they may award the said contractor will be a 
valid claim against the state highway and public 
works commission; provided, however, an appeal 
may be had from the decision of the said com- 
mittee to the superior court of Wake county un- 
der the same terms, conditions and procedure as 
appeals from the industrial commission, as pro- 
vided in § 97-86. The provisions of this section 
shall be deemed to enter into and form a part of 
every contract entered into between the state 
highway and public works commission and any 
contractor, and no provision in said contracts 
shall be valid that are in conflict herewith. 
(1939, ¢. 318.) 

Editor’s Note.—For comment on this enactment, 
C. Law Rev. 340. 

§ 136-30. Uniform guide and warning signs on 
highways. — The state highway and public works 
commission is hereby authorized to classify, des- 
ignate and mark both intrastate and interstate 
highways, including connecting streets in incor- 
porated towns and cities, lying within this state 
and to provide a system of marking and signing 
such highways. Highways shall be distinctly 
marked with some standard, uniform design and 
the numbers thereon shall correspond with the 
numbers given the various routes by the commis- 
sion and shown on official maps issued by the 
commission. Other guide signs and warning 
signs shall also be of uniform design. The system 
of marking and signing highways shall correlate 
with and so far as possible conform to the system 
adopted in other states. 

The commission shall have the power to con- 
trol all signs within the right-of-way of state high- 
ways. 

The commission may erect proper and uniform 
signs directing persons to roads and places of im- 
portances Gl921) ic.weivsse O(a), OCD) 19ST wcaniaes 
8. 64°/1988; eh 172,)s17-°C) St s846( qe aeser).) 

Editor’s Note.—See 13 N. C. Law Rev. 101. 


§ 186-31. Local traffic signs.—Local authorities 
in their respective jurisdictions shall cause appro- 


see 17 


priate signs to be erected and maintained, desig- 


nating residence and business districts, highway 
and steam or interurban railway grade crossings 
and such other signs as may be deemed necessary 
to carry out the provisions of §§ 136-30 to 136-33. 
Local authorities shall erect appropriate signs giv- 
ing notice of special local parking and other reg- 
ulations. (1927, c. 148, s. 55.) 


§ 186-32. Other than official signs prohibited — 
No unauthorized person shall erect or maintain 
upon any highway any warning or direction sign, 
marker, signal or light or imitation of any official 
sign, marker, signal or light erected under the 
provisions of §§ 136-30 and 136-31, except in cases 
of emergency. No person shall erect or maintain 
upon any highway any traffic or highway sign or 
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signal bearing thereon any commercial advertis- 
ing: Provided, nothing in this section shall be 
construed to prohibit the erection or maintenance 
of signs, markers, or signals bearing thereon the 
name of an organization authorized to erect the 
same by the State Highway and Public Works 
Commission or by any local authority referred to 
in § 136-31. Any person who shall violate any of 
the provisions of this section shall be guilty of a 
misdemeanor and punished in the discretion of 
the court. The commission may remove any 
signs erected without authority. (1921, c. 2, s. 
9(b); 1927, c. 148,,ss. 56, 58; 1933, c. 172, s. 17; 
C. S. 3846(r).) 


§ 186-83. Injuring or removing signs. — Any 
person who shall deface, injure, knock down or 
remove any sign posted as provided in §§ 136-30 
and 136-31 shall be guilty of a misdemeanor. 
(19S Tuo 48-5. 57.) 


§ 136-34. State Highway and Public Works 
Commission authorized to furnish road equipment 
to municipalities—The State Highway and Pub- 
lic Works Commission is hereby authorized to 
furnish municipalities road maintenance equip- 
ment to aid such municipalities in the maintenance 
of streets for which no State highway funds are 
provided, upon such rental agreement as may be 
agreed upon by the State Highway and Public 
Works Commission and the said municipality. 
Such rental, however, is to be at least equal to 
the cost of operation, plus wear and tear on such 
equipment; and the State Highway and Public 
Works Commission shall not be required to fur- 
nish equipment when to do so would interfere 
with the maintenance of the streets and highways 
under the control of said commission. (1941, c. 
299.) . 


§ 186-35. Cooperation with other states and 
federal government.—It shall also be the duty of 
the State Highway and Public Works Commis- 
sion, where possible, to cooperate with the state 
highway commissions of other states and with the 
federal government in the correlation of roads so 
as to form a system of intercounty, interstate, and 
national highways. (1915, c. 113, s. 12; 1933, c. 
are. 6.1755 C.- $5" 3584.) 


§ 1386-36. Appropriations to cities and towns for 
maintenance, construction, and improvement of 
streets —The money appropriated and provided 
for in the Appropriations Bill for the fiscal years 
one thousand nine hundred and forty-one and one 
thousand nine hundred and forty-two and one 
thousand nine hundred and forty-three from funds 
collected from the tax on gasoline and license fees 
on motor vehicles and such further sums as may 
be appropriated from time to time and allocated to 
cities and towns shall be spent for the mainte- 
nance, repair, improvement, construction, recon- 
struction, or widening of highways and streets in 
cities and towns, as provided in §§ 136-36 to 136- 
41. (1941, c. 217, s. 1.) 


§ 136-37. Basis of apportionment between mu- 
nicipalities; annual certification of allocations. — 
Of such funds as may be appropriated from time 
to time for the maintenance, repair, improvement, 
construction, reconstruction or widening of high- 
ways and streets in cities and towns, one third 
shall be apportioned or allocated as between the 
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several cities and towns by the state highway and 
public works commission upon the basis that the 
population of each city or town bears to the total 
population of all the cities and towns at the last 
preceding United States census and one third upon 
the basis that the mileage of streets which form a 
part of the state highway system in all the cities 
and towns and one third on the basis of relative 
need as between the various cities and towns as de- 
termined by the state highway and public works 
commission. Each year before the first day of 
June the state highway and public works com- 
mission shall certify an accurate account of such 
allocations to each city or town. (1941, c. 217, s. 2.) 


§ 186-38. Use of funds recommended by local 
governing body; primary use; balance of funds.— 
Each year before the first day of July the govern- 
ing body of each city and town shall recommend 
for the approval of the state highway and public 
works commission the use of such funds as are al- 
located to such city or town: Provided, that all of 
such funds so allocated to cities and towns shall 
be used first for the maintenance, repair, improve- 
ment, construction, reconstruction, or widening of 
the streets within said cities and towns which form 
a part of the state highway system until such 
streets shall be in a condition satisfactory to the 
state highway and public works commission and 
to the governing body of such city or town, after 
which, if there is any balance of funds remaining 
in the allotment to any city or town, such balance 
shall be used for the maintenance, repair, improve- 
ment, construction, reconstruction or widening of 
streets which form important connecting links to 
the state highway system or the county highway 
system or farm to market roads. Should any bal- 
ance remain in the allotment to any city or town 
at the end of a fiscal year, such balance shall ac- 
crue to the credit of such city or town to be added 


to its allotment for the ensuing fiscal year. (1941, 
Cabell vaesenes) 
§ 186-89. Performance of work on _ streets; 


specifications.—The work of maintaining, repairing, 
improving, constructing, reconstructing, or widen- 
ing such streets shall be performed by the state 
highway and public works commission, except 
that in the discretion of the commission it may con- 
tract with any city or town having adequate facili- 
ties that the city or town shall do the work of 
maintaining, repairing, improving, constructing, re- 
constructing, or widening such streets. In the 
event the work is performed by the city or town, it 
shall account quarterly to the state highway and 
public works commission for the use of the funds 
in such work; and in the event the work is per- 
formed by the state highway and public works 
commission, it shall account annually to the city 
or town for the use of the funds in such work. All 
work for which the funds herein provided for are 
spent shall be in accordance with the specifications 
of the state highway and public works commission, 
(1941,. c. 217, Ss) 4.) 


§ 136-40. Right of municipalities to construct, 
improve, etc., additional streets——Neither the un- 
dertaking nor doing of any work upon streets in 
cities and towns by the state highway and public 
works commission shall deprive the cities or towns 
of the right to construct streets or to improve or 
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maintain them as they may deem necessary, in 
addition to the work done by the state highway 
and public works commission. (1941, c. 217, s. 4.) 


§ 186-41. Enforcement of contracts between 
commission and municipalities—All contracts en- 
tered into between the state highway and public 
works commission and the municipalities of the 
state under §§ 136-36 to 136-41 or other provision 
of the state highway law may be enforced bv 
proper actions either in the superior court of the 
county in which said municipality exists or in 
Wake county. (1941, ¢c. 217, s. 5.) 


§ 186-42. Markers on highway; codperation of 
commission.—The State Highway and Public 
Works Commission is hereby authorized to co- 
operate with the North Carolina Historical Com- 
mission in marking historic spots along the State 
highways) eeG.o2 ie ccc OmS ele OS ouiCHeli 2 moe ay 


§ 136-48. Expenditure of highway funds for 
erection of historical markers.—Whereas, the 
State of North Carolina is rich in points of his- 
toric interest, such as the first attempt at coloni- 
zation on this continent, the efforts of the thirteen 
colonies to gain independence, Revolutionary and 
Civil War history, numerous birthplaces and 
graves of foremost North Carolinians who have 
played important roles in the history of the nation, 
as well as other historic shrines; and 

Whereas, such facts are not generally known 
save to a few historians, and in many instances 
only to residents of the immediate territory; and 

Whereas, no effective method has yet been 
adopted or provided for imparting knowledge of 
all these important facts to citizens of this and 
other states; and 

Whereas, at the request and pursuant to a res- 
olution of the Department of Conservation and 
Development, and the State Historical Commis- 
sion, a group of five historians, one from each of 
the following named institutions of learning: 
Duke University, University of North Carolina, 
North Carolina State College, Wake Forest Col- 
lege and Davidson College, together with the 
State Historian, have agreed to serve as an ad- 
visory committee without expense to the state, 
and to designate such points of historic interest in 
the order of their importance, and to provide ap- 
propriate wording for their proper marking; 

Now, therefore, in order to enable the Depart- 
ment of Conservation and Development to carry 
out this plan, in cooperation with the State His- 
torical Commission, and the State Highway Com- 
mission; the General Assembly of North Carolina 
do enact: 

That expenditures by the State Highway and 
Public Works Commission in cooperation with 
the Department of Conservation ands Develop- 
ment and the State Historical Commission for the 
purposes of carrying out the program outlined in 
the preamble hereof is hereby declared to be a 
valid expenditure of State Highway maintenance 
funds: Provided, that not more than five thou- 
sand dollars in any one year shall be expended for 
this purpose, but this limitation shall not be con- 
strued to prevent the expenditure of any Federal 
Highway Funds that may be available for this 
purpose. (1935, c. 197.) 


§ 136-44. Maintenance of grounds at home’ of 
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Nathaniel Macon and grave of Anne Carter Lee.— 
The Highway and Public Works Commission is 
hereby authorized and directed through the High- 
way Supervisor of the Warren County District, to 
clean off and keep clean the premises and grounds 
at the old home of Nathaniel Macon, known as 
“Buck Springs,’ which are owned by the County 
of Warren, and also to look after the care and 
keeping the grounds surrounding the grave of 
Miss Anne Carter Lee, daughter of General Rob- 
ert E. Lee, in Warren County. (1939, c. 38.) 


Art. 3. General Provisions. 
Part I. Highway System. 


§ 136-45. General purpose of law; control, re- 
pair and maintenance of highways.—The general 
purpose of the laws creating the state highway and 
public works commission is that said commission 
shall take over, establish, construct, and maintain 
a state-wide system of hard-surfaced and other de- 
pendable highways running to ali county-seats, 
and to all principal towns, state parks, and prin- 
cipal state institutions, and linking up with state 
highways of adjoining states and with nationa! 
highways into national forest reserves by the most 
practical routes, with special view of development 
of agriculture, commercial and natural resources 
of the state, and for the further purpose of per- 
mitting the state to assume control of the state 
highways, repair, construct, and reconstruct and 
maintain said highways at the expense of the en- 
tire state, and to relieve the counties and cities 
and towns of the state of this burden. (1921, c. 
2 She27) 1948. C0410 Ca Sassi6lak) 


Editor’s Note.—The statutes in Parts I and II of this 
article reflect the growth and culmination of general state 
control of the public roads, and must be read in this light. 
Sections 136-45 to 136-47 are codified from the act which au- 
thorized the state highway system of 1921—the first impor- 
tant step. Sections 136-48 to 136-50, enacted in 1927, and 
repealed by 1943, c. 410, authorized an extension of this sys- 
tem. Sections 136-51 to 136-53 authorized the assumption 
of control by the state of the county public roads. 

As to the general policy of the state as to highway, see 
Young v. Board, 190 N. C. 52, 128 S. E. 401. 

The 1943 amendment rewrote the first part of this section. 

Laws Repealed.—Former sections 3580-3593 are repealed 
by this article in so far as the former conflict with the lat- 
ter and under the latter power is conferred on the State 
Highway Commission to take over county highways as a 
part of the national highway system of roads upon such 
terms and agreements with the county commissioners as 
may be made by them as authorized by the article. lLassi- 
ter v. Board, 188 N. GC. 379), 124 Si #..738: 

The purpose of the act of 1921 is to encourage co-operation 
between the highway commission and the county authorities. 
Young ‘v. Board, 190. N. C552, 128%S:-B.* 401. 

Statutes Construed in Pari Materia.—The statute relat- 
ing to the creation, maintenance, etc., of a State-wide sys- 
tem of public roads, and the amendatory act providing 
for the taking over of coutity highways for state main- 
tenance are to be construed together in pari materia. 
Board of Com’rs v. State Highway Comm., 195 N. C. 26, 
141 Ba ba9: 

The Highway Commission Is an Administrative Body. 
—Cameron v. State Highway Comm., 188 N. C. 84, 88, 123 S. 
E. 465. 

Bread Discretion Given.—The statutes section 136-18, sub- 
sec. (b), and section 136-45, give broad discretionary powers 
to the State Highway Commission in establishing, altering 
and changing the route of county roads that are or are 
proposed to be absorbed in the State highway system of 
public roads. Road Comm. vy. State Highway Comm., 185 
Ne Cr o56, 115) S:. B+ 886: 

Control of Discretion as to Change of Highway.—The 
State Highway Commission, neither by contract nor other- 
wise, can be controlled beforehand in the exercise of its 
discretion, conferred on it by statute, as to the change of 
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location of a public highway. Johnson v. Board, 192 N. C. 
561, 135)'S. E. 618. 

Change of Route as Violating Rights of Owners.—Those 
who have acquired property along the “proposed” route, as 
shown in connection with the consideration by the Legisla- 
ture of the bill which became enacted into what is now this 
article, acted with implied notice of the powers conferred 
upon the commission in changing the route, and cannot 
maintain the position that they have been deprived of the 
due-process-of-law provision in the Constitution, whether-~ of 
a vested right or otherwise. Cameron v. State Highway 
Comm., 188 N. C. 84, 123 S. E. 465. 

Liability of Commission for Torts, etc.—The State Highway 
Commission is an unincorporated agency of the State to per- 
form specific duties in relation to the highways of the Statc, 
and is not liable in damages for the torts of its subagencies 
and an action may not be maintained against it or a county 
acting thereunder in trespassing upon the lands of a private 
owner, or for the faulty construction of its drains, or the 
taking of a part of the lands of such owner for the use of the 
highway, the remedy prescribed by the statute being exclu- 
sive. Latham vy. State Highway Comm., 191 N. C. 141, 131 
S.) B. 385: 

Liability for Defects in Highway.—Counties in North Car- 
olina are not liable for damage resulting from defective 
condition of their highways, being political agencies of the 
state; nor are county commissioners individually liable, un- 
less they acted corruptly or of malice. Thompson Caldwell 
Const. Co. v. Young, 294 Fed. 145. 

Power of County and State Commissioners to Contract. — 
The boards of county commissioners and the state highway 
commission are vested with powers to enter into contracts 
and agreements for the construction of roads forming a 
part of the state highway system. Young v. Board, 190 N. 
Cb 2ar 2s. 6.0 tye 401 

Actions in Regard to Condemnation.—The state highway 
and public works commission is an unincorporated agency 
of the state, charged with the duty of exercising certain 
governmental functions, and like the state may only be 
sued by a citizen when authority is granted by the gen- 
eral assembly, and the methods prescribed for the enter- 
tainment of such an action are exclusive. While the var- 
ious acts creating the state highway commission and pre- 
scribing its powers and duties do not declare in so many 
words that it may “sue and be sued,” it sufficiently ap- 
pears from the language of the statutes that in the mat- 
ter of condemnation of land for highway purposes, and with 
respect to the method of arriving at compensation therefor, 
right of action lies in the manner set out by statutes, and 
the procedure prescribed is open to the property owner as 
well as to the highway commission. Yancey v. North Car- 
olina State Highway, etc., Comm., 222 N. C. 106, 22 S. KE. 
(2d) 256. 

Injunction.—The action of the State Highway Commis- 
sion in building the highways and bridges of the State is 
of public interest and equity will not enjoin them in this 
work when injury by flooding lands may probably result 
in the future, there being an adequate remedy at law. 
Greenville v. State Highway Commission, 196 N. C. 226, 
145) S. 8H. role 

Cited in Parker v.-State Highway Com., 195 N. C. 783, 
143°S.. E. 871. 


§ 136-46. Establishment of system of state 
highways; work leading to hard-surfaced con- 
struction.—The purpose and intent of chapter two 
of the Public Laws of 1921 is to establish a sys- 
tem of state highways for the state, hard-surfacing 
said highways as rapidly as possible, and main- 
taining the entire system of said highways in the 
most approved manner as outlined in that act. 
Work on the various iinks in the state highway 
system shall be of such a character as will lead to 
ultimate hard-surfaced construction as rapidly as 
money, labor, and materials will permit, and to a 
state system of durable hard-surfaced, all-weather 
roads, connecting the various county-seats, princi- 
pal towns, and cities. (1921, c. 2, s. 3; C. S. 
3846(b).) 


§ 136-47. Routes and maps; objections; changes. 
—The designation of all roads comprising the state 
highway system as proposed by the state highway 
and public works commission shall be mapped, and 
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there shall be publicly posted at the courthouse 
door in every county in the state a map of all the 
roads in such county in the state system, and the 
board of county commissioners or county road- 
governing body of each county, or street govern- 
ing body of each city or town in the state shall be 
notified of the routes that are to be selected and 
made a part of the state system of highways; and 
if no objection or protest is made by the Board 
of County Commissioners of the county, road- 
governing body of any county, or street-governing 
body of any city or town in the state within 
sixty days after the notification before mentioned, 
then and in that case the said roads or streets, to 
which no objections are made, sha!l be and con- 
stitute links or parts of the state highway system. 
If any objections are made by the board of 
county commissioners or county road-governing 
body of any county or street-governing body of 
the city or town, the whole matter shall be heard 
and determined by the state highway and public 
works commission in session, under such rules and | 
regulations as may be laid down by the commis- 
sion, notice of the time and place of hearing to 
be given by the commission at the courthouse 
door in the county, and in some newspaper pub- 
lished in the county, at least ten days prior to the 
hearing, and the decision of the commission shali 
be final. A map showing the proposed roads to 
constitute the state highway system is attached to 
chapter two of the Public Laws of one thousand 
nine hundred and twenty-one and made a part 
hereof. The roads so shown can be changed, al- 
tered, added to or discontinued by the commis- 
sion: Provided, no roads shall be changed, altered 
or discontinued so as to disconnect county-seats, 
principal towns, state or national parks or forest 
reserves, principal state institutions, and highway 
systems of other states. The rights of way to all 
roads taken over under this section shall be not 
less than thirty (30) feet: Provided, that no toll 
road shall be taken over under this section unless 
by agreement or condemnation as herein provided. 
CL92TS Cs Bes Te 1933N ce} 172) ee 1771943, 6) .410"°C 
S. 3846(c).) 

Editor’s Note.—The effect of the decisions treated below 
was modified by Pub. Laws 1927, chap. 46, codified herein 
as §§ 136-54 to 136-59. 

The map referred to is printed in P. I. 1921, c. 2. 

Prior to the 1943 amendment the approximate maximum 
eds of the state highway system was fifty-five hundred 
mules. 

Section Construed with § 136-18. Section 136-18 giving 
the commission broad and comprehensive discretionary 
powers in the adoption of routes, should be construed in 
pari materia with this section thereof, the latter limiting 
the discretion conferred in the former, among other things, 
in respect to routes between county-seats, ‘“‘principal towns,”’ 
according to a map referred to and attached to the act; and 
as to those matters particularly mentioned in this section the 
discretion was taken away from the commission by express 


statutory provision. Cameron vy. State Highway Comm., 188 
INC 84,5 bes Sew 400% 


Power to Change Route.—See note under section 136-45. 
Where the commission, in pursuance of section 136-47 
have, as required, posted at the courthouse door of a county 
a map showing the proposed route, and the county roads 
to be taken, the limitation of sixty days expressed in the 
statute is upon the time allowed the county to object; and a 
subsequent change made by the State Highway Commis- 
sion in the proposed route prior to the time of building the 
highway is not reviewable by the court in the absence of an 
abuse by the commission of the discretionary power con- 
terred on it by the statute. Road Comm. y. State Highway 
Comm., 185 N. C. 56, 115 S. E. 886. 

The map referred to in this section as a “proposed” route 
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of the State Highway system, by placing certain towns 
along its proposed route, does not affect the discretionary 
authority of the Highway Commission in locating the high- 
way between county-seats, or prevent the commission froin 
changing the route from them, but its determination is re- 
viewable by the courts as a mixed question of law and fact, 
whether the change decided upon goes by the principal 
towns as required by the statute. Cameron v. State High- 
way: Comm, esmN,, Cy 84, 123465 465. 

Same—After Vote Taken by County.—Where the State 
Highway Commission has taken over a certain public road 
within a county, as a link in the State system of public 
highways, and the county in which it is situate has con- 
tracted to loan the State Commission a certain amount of 
money to be expended on its improvement, subject to ap- 
proval of the voters in issuing bonds for the purpose, .and 
there is nothing in the contract that would require the route 
of the existing road to continue as it then was laid out, the 
discretionary power vested in the State Highway Commis- 
sion as to changing the route, vesting in them by statuce, 
will not be interfered with by the courts, at the suit of 
the taxpayers residing in a corporated or unincorporated 
town, contending that they would not have voted for~the 
bond issue except upon representation made to them that 
the then existing route would not be changed. Johnson v. 
Board, 192, N.-C. 561, 135°S) E. 618, 

Presumption as to Posting of Map.—It is presumed on 
appeal, when the record is silent in relation thereto, that 
the Commission made publication of the proposed adoption 
of a link in the State Highway System, by posting the 
map thereof at the county-seat, etc., as the law requires. 


Newton v. State Highway Comm., 194 N. C. 159, 138 S. 
FE. 601. 
Change from Route Finally Adopted.—The Commission 


is not authorized by statute to make an entire change of 
route in its system of State Highway between county- 
seats from one that it has finally adopted. Newton v. 
State Highway.Comm., 194 N. C. 159, 138 S. E. 601, citing 
Carlyle v. Highway Commission, 193 N. C. 36, 49, 136 S. 
E. 612. 

But the power of the commission to slightly or imma- 
terially vary the location of the highway in question is not 
at an end until its final acceptance thereof. Smith v. 
State Highway Commission, 194 N. C. 333, 139 S. E. 606, 


approving Newton v. Highway Com., 194 N. C. 159, 138 
>) JE. 160%; 
Enjoining Unauthorized Change. — An injunction will lie 


against the State Highway Commission from proceedings 
to make a change in a link of the State System of public 
highway unauthorized by the statute. Newton v. State 
Highway Comm., 194 N. C. 159, 138 S. E. 601. 

Effect of Findimg of Trial Court on Appeal.—A finding 
by the trial judge that an entire change of route in a 
link of highways connecting two county-seats was only 
temporary is not binding upon the Supreme Court on ap- 
peal when as a matter of law, upon the evidence, it is con- 


clusively made otherwise to appear. Newton v. State 
Highway Comm., 194 N. C. 159, 138 S. E. 601. 
Failure to Proiest Location.—Upon the failure of any 


principal town along the proposed route to object thereto, 
it is not a proper or necessary party to the proceedings, 
and the trial court may refuse its motion to be made a 
party. Newton v. State Highway Comm., 194 N. C. 159, 
138 S. E. 601. 

§§ 186-48 to 186-50: Repealed by Session Laws 
1943, c. 410. 


Part II. County Public Roads Incorporated 
into State Highway System. 


§ 186-51. Maintenance of county public roads 
vested in State Highway and Public Works Com- 
mission.—lFrom and after July first, one thousand 
nine hundred and thirty-one, the exclusive contro! 
and management and responsibility for all public 
roads in the several counties shall be vested in the 
State Highway and Public Works Commission as 
hereinafter provided, and all county, district, and 
township highway or road commissioners, by 
whatever name designated, and whether created 
under public, public-local, or private acts, shall be 
abolished: 

Provided, that for the purpose of providing for 
the payment of any bonded or other indebtedness, 
and for the interest thereon, that may be out- 
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standing as an obligation of any county, dis- 
trict, or township commission herein abolished, 
the board of county commissioners of the re- 
spective counties are hereby constituted fiscal 
agents, and are vested with authority and it 
shall be their duty to levy such taxes on the tax- 
able property or persons within the respective 
county, district, or township by or for which said 
bonds or other indebtedness were issued or incur- 
red and as are now authorized by law to the ex- 
tent that the same may be necessary to provide 
for the payment of such obligations; and the re- 
spective commissions herein abolished shall on or 
before July first, one thousand nine hundred and 
thirty-one, turn over to said board of county 
commissioners any moneys on hand or evidences 
of indebtedness properly applicable to the dis- 
charge of any such indebtedness (except such 
moneys as are mentioned in paragraph (a) 
above); and all uncollected special road taxes 
shall be payable to said board of county commis- 
sioners, and the portion of said taxes appli- 
cable to indebtedness shall be applied by said 
commissioners to said indebtedness, or invested 
in a sinking fund according to law. All that por- 
tion of said taxes or other funds coming into the 
hands of said county commissioners and properly 
applicable to the maintenance or improvement of 
the public roads of the county shall be held by 
them as a special road fund and disbursed upon 
proper orders of the Commission. 

Provided, ‘further, that in order to fully carry 
out the provisions of this section the respec- 
tive boards of county commissioners are vested 
with full authority to prosecute all suitable legal 
actions. ).(193.0ce 145, 96.7° 1988 ic) Io eee) 


Cited in In re Edwards, 206 N. C. 549, 550, 174 S. E. 505; 
Grady v. Grady, 209 N. C. 749, 184 S. E. 512; Cahoon v. 
Roughton, 215 N. C. 116, 1 S. E. (2d) 362. 


§ 186-52. Eminent domain with respect to 
county roads.— To the end that the State High- 
way and Public Works Commission may the bet- 
ter take over the maintenance and improvement, 
reconstruction and construction of the public roads 
in the various counties, together with the bridges 
and railroad grade crossings thereon, and may 
the better carry out the intent and purposes of 
§ 136-51, the Commission is vested, in respect of 
and to the public roads in the various counties, 
with the same powers of and responsibility of 
eminent domain as are conferred and imposed up- 
on the Commission in §§ 136-18 and 136-19 in re- 
spect of and to the State Highway System, and 
the Commission is authorized and empowered to 
adopt rules and regulations governing the use of 
the various county road systems and to promul- 
gate the same. (1931, c. 145, s. 10: 1933)\c. 172; 
ve a krgs)| 


§ 186-53. Map of county road systems posted; 
objections.—On or before May first, one thousand 
and nine hundred and thirty-one, the designation 
of all roads comprising the several county road 
systems as are proposed to be taken over for 
maintenance and improvement by the State High- 
way and Public Works Commission shall be 
mapped, and there shall be publicly posted at 
the courthouse door in each county a map of 
all the roads in such county to be contained in 
the county road system of such county, and 
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the board of county commissioners of such county 
and the street-governing body of each city or 
town in such county shall be notified of the 
roads that are to be selected and to be made a 
part of the county road system of such county. 
If no objection is made by the board of county 
commissioners or the street-governing body of 
any city or town in such county within thirty 
(30) days after the notification herein provided 
for, then and in that event the roads to which no 
objections are made shall be and constitute the 
county road system for such county. If objec- 
tions are made by the board of county commis- 
sioners of the county or the street-governing 
body of any city or town in the county, the Com- 
mission shall as soon as practicable send an agent 
to such county who shalji take the matter up with 
the view of adjusting the objections and agreeing 
with the county commissioners or the street-gov- 
erning body of any city or town. If such agent 
and the board of county commissioners or the 
street-governing body of any city or town cannot 
agree, then the whole matter shall be heard and 
determined by the Commission in session under 
such rules and regulations as may be made by the 
Commission. Notice of the time and place of the 
hearing shall be given by the Commission at the 
courthouse door and in some newspaper, if any, 
published in the county, at least ten days prior to 
the hearing, and the decision of the Commission 
shall be final. It is the intent and purpose of this 
section that all roads legally established and used 
as public roads in the various counties on March 
20, 1931, are to and shall be included in the county 
road systems of the various counties. Maps show- 
ing the proposed roads to constitute the county 
road systems in the several counties have been 
printed and bound and are now on file in the of- 
fice of the Commission, and are the maps which 
shall be posted. If it shall appear to the Com- 
mission prior to the posting of the maps un- 
der this section that any road or roads which 
should be included in the county road systems of 
any county have been omitted from the map of 
any county as printed, the commission may 
change such maps so as to include such road or 
roads before posting. (1931, c. 145, s. 11; 1933, c. 
ae a/S5 Lvs) 
Part III. Power to Make Changes in Highway 
System. 


§ 186-54. Power to make changes.—Subject to 
the provisions of §§ 136-56, 136-57 and 136-60 the 
State Highway and Public Works Commission 
shall be authorized, when in its judgment the pub- 
lic good requires it, to change, alter, add to, or 
abandon and substitute new sections for, any por- 
tion of the State highway system, as now or here- 
after, taken over, maintained and _ established: 
Provided, no road shall be changed, altered, or 
abandoned so as to disconnect county seats and 
pemcipal towns. (1927, c: 46, se 1; 1933) c. 172, 


Ss) 17.) 
Editor’s Note.—The relation between §§ 136-54, 136-55, 
136-56, 136-57 and 136-60 should be noted. Section 136-55 


prescribes a procedure for the change or abandonment of 
portions of the state highway system, under which the de- 
cision of the Commission is final. However, §§ 136-54 and 
136-55 are subject to the provisions of § 136-56 (requiring 
the consent of the street governing body of a town before 
the number of state highways enfering certain towns may 
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be reduced); § 136-57 (requiring the consent of the road 
governing body of the county if the road in question has 
been located and constructed in accordance with plans and 
specifications prepared by and on file with the Commis- 
sion); and § 136-60 (requiring the consent of the county 
commisioners if the road in question was a portion of the 
county road system taken over by the State by virtue of 
§§ 136-51 to 136-53). Thus, §§ 136-54 and 136-55 must be 
read with these limitations in mind. 

The preamble to the act from which this section was 
taken reads, ‘‘Whereas, the system -of highways, by act of 
the General Assembly, is peculiarly a State system as dis- 
tinct from county roads; and, 

“Whereas, it is the established. policy of North Carolina 
that State highways shall be constructed and maintained by 
funds derived from sources other than ad valorem taxes; 
and, 

“Whereas, certain counties, in order to hasten the con- 
struction of State highways within said counties, have here- 
tofore made cash donations in part payment of the con- 
struction of State highways within said counties; and, 

“Whereas, certain other counties have made loans to ths 
State Highway Commission under form of contract by 
which such loans are to be repaid out of future allocations 
of State highway construction funds: Now, therefore,”’ 
and then followed the section. 

Validity of Statute.—Chapter 46 of Public Laws 1927, and 
all its provisions are valid. Parker v. State Highway Com- 
mission, 195 N. C. 783, 787, 143 S. E. 871. 

Elimination of Underpass——Where the state highway 
commission, in the interest of public safety, builds an 
overpass and relocates a highway to cut out dangerous 
curves and an inadequate underpass, it has the authority to 
order the underpass closed, if not by authority expressly 
conferred then in the exercise of the police power by an 
appropriate agency of the state. Mosteller v. Southern 
Rive Cor e220 cS Ce 275), 17858 (2d) e133: 

Cited in Long v. Melton, 218 N. C. 94, 10 S. E. (2d) 699 
(dissenting opinion). 


§ 136-55. Notice to local road authorities.—Be- 
fore any road, which is being maintained by the 
State Highway and Public Works Commission as 
a part of the State Highway System, can be 
changed, altered, or abandoned, the chairman or 
his duly authorized agent shall notify the road 
governing authorities of the county or counties in 
which said change, alteration, or abandonment is 
proposed, of the extent, nature and character of 
the proposed change, alteration or abandonment, 
agd a map showing the old location and the new 
proposed location shall be posted at the courthouse 
door. If within thirty days after the giving of 
such notice and the posting of such map the road 
governing body of such county or the street gov- 
erning body of any county seat or principal town 
immediately affected thereby, shall protest the 
proposed change, alteration or abandonment by 
filing a written notice of such protest with the 
Commission at Raleigh; the Commission shall 
thereupon designate three members of the Com- 
mission, one of whom may be the chairman, to 
hear such protest. The place, which shall be 
within the county, and the time of such hearings 
shall be fixed by the chairman and notice given to _ 
the protesting parties. Such hearings shall be 
held publicly and all persons desiring to be heard 
shall be heard. At the close of such hearing the 
committee shall publicly state their decision. The 
protesting parties may appeal from such decision 
to the whole Commission and sttch appeal shall be 
heard at a regular or duly called meeting for this 
purpose in the city of Raleigh and notice given to 
the appellants. The decision of the whole com- 
mission shall be determined by roll call vote duly 
recorded upon the minutes of the commission. 


Any county seat or principal town shall be 
deemed “immediately affected” if the proposed 
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change or alteration shall enter or leave said 
town by streets other than those used for such 
purposes prior to the proposed change. (1927, 
CUAB sr oaB* MOST pEi 45; 2933 ;cenel 725065 178), 

Editor’s Note.—The Act of 1931 added the words “as a 
part of the State Highway System” in lines three and 
four of this section. It struck out the words ‘‘commis- 
sioner of the district in which said road is located” for- 
merly appearing in the same sentence and inserted in 
lieu thereof “chairman or his duly authorized agent.’ 
It also struck out the words ‘‘the others to be from dis- 
tricts other than that from which the protest is filed,” 
formerly appearing before the phrase “to hear such pro- 
test’? at the end of the second sentence. 

Consent of Unimportant Town.—Where, in the exercise 
of its discretion, the Commission has made a slight change 
of an existing route, the consent of an unimportant town 
is unnecessary. Yadkin College v. State Highway Comm., 
JO4S ING CoeS0 e138. aes tZ. 


§ 136-56. Number of highways entering town 
not reduced without consent.—The number of 
State highways entering the corporate limits 
of a county seat, principal town, or town in which 
is located any of the principal State institutions, 
now served by the State Highway system, shall 
not be reduced without the consent of the street 
governing body of said town. (1927, c. 46, s. 3.) 
The town of Yadkin College with a population of ap- 
proximately 100 people and no substantial industries is not 
a principal town as contemplated in this section. Yad- 
kins College v. State Highway Comm., 194 N. C. 180, 183, 
1385 Ome toeney L7. 

§ 186-57. Consent of local road authorities.— 
No portion of the State Highway system which 
has heretofore, or which shall hereafter be located 
and constructed in accordance with plans and 
specifications prepared by and on file with the 
State Highway and Public Works Commission, 


shall be changed or abandoned without the con- 


sent of the road governing body of the county in 
which said road is situated. (1927, c. 46, s. 4; 
1933, cli e.ase-17:) 

Cited in Long v. Melton, 218 N. C. 94, 10 S. EK. (2d) 699 
(concurring opinion). 

§ 136-58. Confirmation.—All changes in, al- 
terations of, and/or abandonments of any portign 
of the State Highway system heretofore made by 
the State Highway and Public Works Commis- 
sion which are not now the subject of litigation, 
are hereby ratified, approved and confirmed and 
the newly-established routes are hereby made a 
part of the State Highway system as fully and to 
the same extent as if they had appeared upon the 
map and surveys made and posted by the Com- 
mission as required in § 136-47 and no action shal} 
hereafter be maintained in any court of this State 
against the Commission on account of such 
change, alteration and/or abandonment. (1927, c. 
46,65, 0600-19335) Ca Iie nisudy, ) 


§ 136-59. No court action but by local road 
authorities—No action shall be maintained in 
any of the courts of this State against the State 
Highway and Public Works Commission to deter- 
mine the location of any State highways or por- 
tion thereof, by any person, corporation, or mu- 
nicipal corporation, other than the road governing 
body of the county in which said.road is situated, 
or the county seat or principal town affected, as 
defined in § 136-55 by any change, alteration or 
abandonment. (1927, c. 46, s. 7; 1933, c. 172, 
Sioltey 


Discretion Not Reviewable.—It is within the discretion of 
the road-governing body of a county to object or not to 
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the partial change in a road by the Commission and their 
action is not subject to review in the courts. And man- 
damus will not lie to control such discretion. Parker v. 
State Highway Commission, 195 N. C. 783, 143 S. KE. 871. 

Decision of Commission Final.—The decision of the state 
highway commission upon appeal by the board of commis- 
sioners from an adverse decision is final and conclusive. 
Parker v. State Highway Commission, 195 N. C. 783, 143 
Se DS EAL 

Cited in Reed v. State Highway, etc., Comm., 
648, 184 S. EB. 513. 


209 N.C. 


§ 186-60. Road taken over not to be aban- 
doned without consent of county commissioners. 
—No road, which shall be a part, of any county 
road system as the same shall be finally adopted 
in pursuance of § 136-53, shall be abandoned or 
materially changed without. the consent of the 
board of county commissioners of the county in 
which said road is located, except the state high- 
way and public works commission may be relieved 
of all responsibility for county roads in areas 
where the federal government acquires exclusive 
ownership and control. (1931, c. 145, s. 12; 1943, 
c, 410.) 

Editor’s Note.—The 1943 amendment added the exception 
clause at the end of the section. 

Cited in Long v. Melton, 218 N. C. 94, 10 S. EB. (2d) 699 
(concurring opinion), 

§ 136-61. Petition by county commissioners to 
change or abandon roads or build new roads.— 
The board of county commissioners of any county 
may, when in the opinion of said board the best 
interests of the people of said county or of any 
particular community thereof will be subserved 
thereby, petition the State Highway and Public 
Works Commission to change or abandon any 
road in the county road system or to add thereto 
any new road. Said petition shall be filed with the 
chairman of the Commission, who shall personally 
or by his: duly constituted deputy, after conference 
with the board of county commissioners of said 
county, make diligent inquiry into and study of 
the proposed change, abandonment, or addition, 
and if in his opinion the public interest demands 
the same, such change, abandonment, or addition 
shall be made. Provided, however, that if any 
such change or abandcnment of a road shall af- 
fect a road connecting with any street of any city 
or town in such county, no such change or aban- 
donment shall be made until the street-governing 
body of such town shall have been duly notified 
thereof and given opportunity to be heard upon 
the question. If the chairman of the Commission 
shall be of the opinion that the public interest does 
not demand the change, abandonment, or addi- 
tion petitioned for, the board of county commis- 
sioners filing such petition may appeal from his 
decision to the whole commission, who shall, at 
such time and place as shall be designated, due 
notice of which shall be given the parties inter- 
ested, give public hearing on the matter. The ac- 
tion of the Commission upon all such matters 
shall be final. Provided, however, any petition 
which has been declined by the Commission may 
be again presented under the provisions hereof 
after the expiration of twelve (12) months. (1931, 
CHIAS MS 1351053 eCorli ori Saele) 


Taking Held to Be for Public Purpose.—Under this sec- 
tion the county commissioners petitioned that certain roads 
in the county be taken over as a part of the county sys- 
tem. Plaintiff, owner of part of the land involved, ob- 
tained a temporary injunction prohibiting the taking over 
of the road, claiming the*taking was for a private and not 
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a public purpose. The court found that the taking was for 
a public purpose, and dismissed the action, it appearing 
from the pleadings that the proposed road would give four 
families access to the county-seat and that the road would 
constitute a part of a through scenic highway. Reed v. 
State Highway, etc., Comm., 209 N. C. 648, 184 S. E. 513. 

Scenic Value May Be Considered.—In taking over a road 
as a part of the highway system, the scenic value of such 
road and its necessity as a part of the system of scenic 
highways for the public may be considered in determining 
whether taking over the road is for a public or private pur- 
pose. Id. 


§ 136-62. Petition of citizens to county com- 
missioners to ask Commission to make road 
changes.—When any number of citizens of any 
county or any community thereof, not less than 
twenty-five (25), shall sign and file with the board 
of county commissioners of such county a peti- 
tion asking that any road in the county road sys- 
tem of the county be changed or abandoned or 
that any new road be added to said system, it 
shall be the duty of said board of county commis- 
sioners to make full and thorough investigation, 
and if in their opinion the best interests of the 
people of said county or of the particular com- 
munity thereof to be affected require such change, 
abandonment, or addition, the said board of 
county commissioners shall file and prosecute be- 
fore the State Highway and Public Works Com- 
mission the petition provided for in § 136-61. 
Riogl Pcadto. 84. 14241033,"C, "172, °s. 17) 


§ 136-68. Public hearings on road changes. — 
All public hearings provided for in §§ 136-61 and 
136-62 shall, when practicable, be held in the 
county in which the road or roads under consid- 
eration and the subject of said hearing, shall be 
located. (1931, c. 145, s. 15.) 


§ 186-64. Filing of complaints with Commis- 
sion; hearing and appeal.—In the event of failure 
to maintain the roads of the State Highway Sys- 
tem or any county road system in good condition, 
the board of county commissioners of such county 
may file complaint with the State Highway and 
Public Works Commission. When any such com- 
plaint is filed, the Commission shall at once inves- 
tigate the same, and if the same be well founded, 
the said commission shall at once order the repair 
and maintenance of the roads complained of and 
investigate the negligence of the persons in charge 
of the roads so complained of, and if upon investi- 
gation the person in charge of the road complained 
of be at fault, he may be discharged from the 
service of the commission. The board of com- 
missioners of any county, who shall feel ag- 
grieved at the action of the Commission upon 
complaint filed, may appeal from the decision of 
the Commission to the Governor, and it shall be 
the duty of the Governor to adjust the differences 
between the board of county commissioners and 
the Commission. (1921, c. 2; s. 20; 1931, c. 145, s. 
17; 1933, c. 172, s. 17; C. S. 3846(11).) 


§ 136-65 to 136-66: Repealed by Session Laws 
1943, c. 410. 


Art. 4. Neighborhood Roads, Cartways, 
Church Roads, etc. 


§ 1386-67. Neighborhood public roads.—All those 
portions of the public road system of the State 
which have not been taken over and placed under 
maintenance or which have been abandoned by 
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the State Highway and Public Works Commis- 
sion, but which remain cpen and in general use by 
the public, and all those roads that have been laid 
out, constructed, or reconstructed with unemploy- 
ment relief funds under the supervision of the De- 
partment of Public Welfare, and all other roads 
or streets or portions of roads or streets whatso- 
ever outside of the boundaries of any incorporated 
city or town in the State which serve a public use 
regardless of whether the same have ever been a 
portion of any state or county road systems, are 
hereby declared to be neighborhood public roads 
and they shall be subject to all of the provisions 
of §§ 136-68, 136-69 and 136-70 with respect to 
the alteration, extension, or discontinuance there- 
of, and any interested citizen is authorized to in- 
stitute such proceeding, and in lieu of personat 
eervice with respect to this class of roads, notice 
by publication once a week in any newspaper 
published in said county, or in the event there is 
no such newspaper, by posting at the courthouse 
door and three other public places, shall be 
deemed sufficient: Provided, that this definition 
of neighborhood public roads shall not be con- 
strued to embrace any street, road or driveway 
that serves an essentially private use. Upon re- 
quest of the Board of County Commissioners of 
any county, the State Highway and Public Works 
Commission is permitted, but is not required, to 
place-such roads in a passable condition without 
incorporating the same into the State or County 
Systems, and without becoming obligated in any 
manner for the permanent maintenance thereof. 
This section shall not authorize the reopening 
on abandoned roads of any railroad grade cross- 
ing that has been closed by order of the State 
Highway and Public Works Commission in con- 
nection with the building of an overhead bridge 
or underpass to take the place of such grade cross- 
Inge 11 929;"cr 257;. 88115-1933, e302; 1941) -c: 183.) 


Editor’s Note.—The 1941 amendment inserted the provi- 
sion in the first sentence beginning with the words ‘‘and all 
other” in line ten and ending at the next comma. It also 
inserted the proviso and changed the wording of the second 
sentence. 

Use of Abandoned Way.—Where plaintiffs’ allegations and 
evidence tended to show that the alleged public way to an 
old wharf had been abandoned by the highway commission 
when it took over the county roads, and that plaintiffs did 
not reside along the alleged public road, and that’ it was 
not necessary to them as a way of egress and ingress to 
their homes, but they used same in getting to the old wharf 
to their boats for hunting and fishing parties, they failed 
to establish their right to the use of the passway as a 
neighborhood public road. Cahoon v. Roughton, 215 N. 
Colt 6nl Some (2c) me soe: 

Question of Discontinuance Raised by Special Proceeding. 
—The question of the discontinuance of a road which is 
a neighborhood public road, within the meaning of this sec- 
tion, must be determined by a special proceeding instituted 
before the clerk, and where the question has beén presented 
by petition to the board of county commissioners the judg- 
ment of the Superior Court on appeal dismissing the petition 
is correct, but that part of the judgment providing that the 
road shall remain open is erroneous and will be stricken out 
on further appeal to the Supreme Court. In re Edwards, 
206) Ne Ge 5495174 S97 B.. 505: 

Persons living along a highway which had been taken 
over by the State Highway Commission, and subsequently 
abandoned by it. are “interested citizens’? within the mean- 
ing of this section, and may maintain a proceeding to have 
the road established as a “neighborhood public road.” 
Grady v. Grady, 209 N. C. 749, 184 S. E. 512. 

This section merely fixes the status of roads abandoned 
by the state highway commission as public roads and does 
not invest any private easement in owners of property 
abutting the abandoned road, their right to the continued 
use of such road being the same as that of the public gen- 
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erally. Mosteller v. Southern Ry. Co., 220 N. C. 275, 17 


SB 2d) siaee 

What Constitutes Abandonment.—Where the state high- 
way commission, in the interest of public safety, builds an 
overpass and relocates a short section of the road in order 
to cut out dangerous curves and an inadequate underpass, 
and thereafter tears up the section of old road lying on 
one side of the underpass, the short section of old road .is 
not a highway abandoned by the commission which re- 
mains open and in general use by tHe public within the 
purview of this section and does not become a public road. 
Mosteller v. Southern Ry. Co., 220 N. C. 275, 17S. E. 
(2d) 133. 

Cited in Long v. Melton, 218 N. C. 94, 10 S. E. (2d) 699 
(concurring opinion). 


§ 136-68. Special proceeding for establishment, 
alteration or discontinuance of cartways, etc.; 
petition; appeal. — The establishment, alteration, 
or discontinuance of any cartway, church road, 
mill road, or like easement, for the benefit of any 
person, firm, association, or corporation, over the 
lands of another, shall be determined by a special 
proceeding instituted before the Clerk of the Su- 
perior Court in the county where the property 
affected is situate. Such special proceeding shall 
be commenced by a petition filed with said Clerk 
and the service of a copy thereof on the person 
or persons whose property will be‘affected there- 
by. From any final order or judgment in said 
special proceeding, any interested party may ap- 
peal to the Superior Court for trial de novo and 
the procedure established under chapter 40, enti- 
tled “Eminent Domain,” shall be followed in the 
conduct of such special proceeding insofar as the 
same is applicable and in harmony with the pro- 
visions of this section. (Rev., s. 2683; Code, s. 
2023, 1879, c. 82, s. 9; 1931, c. 448; C. S. 3835.) 

Local Modification—Burke, Caldwell, Catawba, Lincoln: 
1931 Pub. Loc. c. 313; Graham: 1935 Pub. Loc. c. 224. 

Editor’s Note.—Prior to the Act of 1931 the board of su- 
pervisors had authority to lay out and discontinue cart- 
ways. 

x proceeding in Haywood county to establish cartways 
over the lands of others should be instituted before the 
’ board of county commissioners, and not before the clerk, 
and the clerk of the superior court of that county has no 
jurisdiction of a proceeding for this relief instituted before 


him, - Rogersiv. Davis, 212 N: €.35, 192 S, B. 872: 
Cited in Waldroup v. Ferguson, 213 N. C. 198, 195 S. E. 615. 


§ 136-69. Cartways, tramways, etc., laid out; 
procedure.—If any person, firm, association, or 
corporation shall be engaged in the cultivation of 
any land or the cutting and removing of any 
standing timber, or the working of any quarries, 
mines, or minerals, or the operating of any indus- 
trial or manufacturing plants, or taking action 
preparatory to the operation of any such enter- 
prises, to which there is leading no public road or 
other adequate means of transportation affording 
necessary and proper means of ingress thereto 
and egress therefrom, such person, firm, associa- 
tion, or corporation may institute a special pro- 
ceeding as set out in the preceding section, and if 
it shall be made to appear to the Court necessary, 
reasonable and just that such person shall have a 
private way to a public road or watercourse or 
railroad over the lands of other persons, the 
Court shall appoint a jury of view of three disin- 
terested freeholders to view the premises and lay 
off a cartway, tramway, or railway of not less than 
fourteen feet in width, or cableways, chutes, and 
flumes, and assess the damages the owner or own- 
ers of the land crossed may sustain thereby, and 
make report of their findings in writing to the 
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Clerk of the Superior Court. Exceptions to said 
report may be filed by any interested party and 
such exceptions shall be heard and determined by 
the Clerk of the Superior Court. The Clerk of the 
Superior Court. may affirm or modify said report, 
or set the same aside and order a new jury of 
view. All damages assessed by a judgment of 
the Clerk, together with the cost of the proceed- 
ing, shall be paid in to the Clerk’s office before 
the petitioners shall acquire any rights under 
said proceeding. (Rev., s. 2686; Code, s. 2056; 
1917, c.-282, SA15.1917, cr 187%, side 1909, c,-364,s: 
13/1908, sc7,102 31887, ice4b6) RC ca0 i secon 
1798; 'c.-50855 Ss) dye L 822) Cc. 11390 ssn lsd 8795 C255, 
1921. cy dShewh xu Sess.0 1921.10.46. 7Ss1929 5 Cad Ons: 
1351931, ¢./448; CS. 3836) 


Editor’s Note.—This section was amended by Public Laws 
1921, ch. 135, so as to include industrial and manufacturing 
plants, and the right to cross canals and streams was given. 
At the same time the words, “affording necessary and 
proper means of ingress thereto and egress therefrom” were 
added. later in 1921, Public Laws Ex. Sess. ch. 73, .this 
section was again amended to ‘provide for new cartways 
when the old ones had become unreasonably inconvenient. 

The Act of 1931 made material changes in the section. 

Section Strictly Construed.—This section is in derogation 
of the rights of landowners, and must be strictly construed. 
Warlick v. Lowman, 103 N. C. 122, 9 S. E. 458. 

Section Must Be Followed.—The right to establish cart- 
ways, tramways, etc., over the lands of another, when no 
such right arises by implication of law, is regulated in. this 
State by statute, and one who desires to cross the lands 
of another for the purpose of removing timber, or for other 
purposes, must follow the statute or purchase the rignt. 
Roper Lumber Co. v. Richmond Cedar Works, 158 N. C. 
161, 73 S. E. 902. 

Tract Devised without Egress to Public Road.—Where a 
petition for a “‘way of necessity’? over the lands of another 
is filed in the Superior Court, and the petition alleges 
that the petitioner was devised a tract of land without any 
way of egress to a public road except over the land of an- 
other devisee of the testator, and there is no allegation 
that such a way over the land of the other devisee had 
theretofore existed, and there is no stipulation in the de- 
vise for a way of ingress and egre8s to a given point, the 
petitioner’s exclusive remedy is under the provisions of 
this and the previous section, and the proceedings in the 
Superior Court were properly nonsuited. White v. Coghill, 
ZOIGN WC MACU 60S a crac. 

Cartway Quasi-Public Road.—Cartways are regarded as 
quasi-public roads, and the condemnation of private prop- 
erty for such a use has been sustained upon that ground as 
a valid exercise of the power of eminent domain. Cook v. 
Vickers, 141 N. C. 101, 53 S. E. 740. 

Undedicated Neighborhood Road Not a Public Road.—A 
neighborhood road not dedicated to the public, but used by 
the public under permission or license of the owner of the 
land, is not a public road within the meaning of this sec- 
tion. Collins vy. Patterson, 119 N. C. 602, 26 S. E. 154. 


Requisites for Cartways.—The fact that there is no public 
road leading to the premises upon which a petitioner for a 
cart-way resides, and that such way will be more con- 
yenient to him, will not warrant its establishment; it must 
be made to appear further that the petitioner has no other 
way of egress and ingress, and that it is necessary, reason- 
able and just. Burwell v. Sneed, 104 N. C. 118, 10 S. E. 152, 

A cart-way will not be ‘granted, under this section as a 
mere matter of convenience, but only when it is necessary, 
reasonable and just that the petitioner should have it. War- 
lick vy. Lowman, 103 N. C, 122, 9 S. E. 458. 

Where the applicant for a cartway over the land of an- 
other has already one or more convenient rights of way 
over the land of another to the public road or other public 
place to which he seeks access, his application shall be re- 
jected, and if an order for a cartway has been previously 
obtained, the cartway will be discontinued on the petition 
of the owner of the land. Plimmons y. Frisby, 60 N. C. 200. 
See, also, Burgwyns v. Lockhart, 60 N. C. 264. 


“Necessary, Reasonable and Just.”” — For the owner of 
lands, cultivating the same, to obtain a way of necessity 
over the lands of another to a public road, he must show 
that such way is ‘“‘necessary, reasonable and just,” under 
the provisions of this section; and where it appears, with- 
out sufficient denial, that there is a public road leading to 
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the cultivated lands, the petition is properly dismissed. 
Rhodes v. Shelton, 187 N. C. 716, 122 S. E. 761. 

Special Local Law Applicable. — While, under the provi- 
sions of our general statute, this section, a petitioner who 
already has an outlet from his lands to a public road, rea- 
sonably sufficient for the purpose, is not allowed to have an 
additional or different cartway established merely because a 
shorter and better route can be shown, it may be otherwise 
when the petitioner has proceeded under the _provi- 
sions of a special local law applicable to a certain county 
allowing it under certain conditions, the provisions of the 
local law controlling those of the general statute on the 
subject. Farmer v. Bright, 183 N. C. 655, 112 S. E. 420. 

Sufficiency of Existing Cartway Matter for Jury.—Where 
there is evidence tending to show that the plaintiffs’ lands 
are situated off of a public highway, with a cartway there- 
to of great inconvenience, and the board of road supervisors 
have ordered that a proposed way, more convenient and 
shorter in distance be laid off, and have held that such way 
is necessary, reasonable and just, and an appeal has been 
taken by the owners of the land from this order, and the 
owners of the lands condemned have further appealed to the 
superior court, an issue arises for the determination of the 
jury as to whether sufficient reasons exist for the proposed 
way, and a judgment of the lower court that the plaintiffs 
are not entitled to it as a matter of law is reversible error. 
Brown v. Mobley, 192 N. C. 470, 135 S. E. 304. 

Road Impassable.—Where one’s lands are connected with 
the public road, but by an impassable tract, he is entitled 
to a cart-way over the lands of another. Mayo v. Thigpen, 
TON On 65a te Oe Eo. 1052: : 

Opinion of Witnesses.—Upon the trial of an issue whether 
a proposed cart-way was necessary and reasonable, the 
opinions of witnesses are not competent, the question not 
being one of science, peculiar skill or professional knowl- 
edge. Burwell v. Sneed, 104 N. C. 118, 10 S. KE. 152. 

Cartway May Be Laid out for One Person.—A cartway 
may be awarded over the lands of another in favor of an 
individual citizen, when the necessity for it exists, in a 
manner that is reasonable and just, by proper proceedings 
upon petition to the township board of supervisors. Ford 
Wawviamning, 154 Ne uG@.riol, 67 S. 9325. 

Lumber Company Cannot Condemn Tramway.—A lumber 
company cannot condemn land for a tramway solely for 
carrying its own timber, but, at most, it can obtain only a 
temporary easement, ex-necessitate, under this section, and 
this only by a strict compliance with the statute. Leigh v. 
GarysburcaWiios Gor132 No Cs 167;; 43S. EB. 632, 

This section is invalid. so far as it authorizes the con- 
struction of railways over the lands of others for the ex- 
clusive use of the owner of the timber, because authorizing 
the taking of private property for a use which is not public, 
though the removal of the timber by means of such railways 
would aid in the development of the natural resources of 
the state. Cozard v. Kanawha Hardwood Co., 139 N. C. 
DeOyeol ros ak Ose. 


Failure to Establish Cartway.—The failure to establish a 
cartway according to law is a matter of defense to be 
pleaded in the trial of an indictment for breaking down a 
gate across it. State v. Combs, 120 N., C. 607, 27 S. E. 30. 

Inference of Public Road Rebutted by Nonuser.—The in- 
ference from evidence tending to show that a way over and 
through a man’s land is a public road may be rebutted by 
evidence of nonuser for more than twenty years. Burgwyn 
v. Lockhart, 60 N. C. 264. 

Private Easement.—A mere right of way which a deed 
gives the grantee over the grantor’s remaining lands is not 
a “‘cartway,”’ for obstruction of which indictment will lie 
under section 136-90. State v. Haynie, 169 N. C. 277, 84 
S. E. 385. See, also, State v. Lance, 175 N. C. 773, 94 S. 
Hes 721, 

Permissive Cartway.—Where an owner of land not reached 
by any public road for 37 years used a road across defend- 
ant’s land without exercising any ownership or possession 
except passing back and forth, and occasionally cutting owt 
a tree or other obstruction, the way was neither a public 
highway nor a private cartway. State v. Norris, 174 N. CG 
Bus, 93S. I. 950. 


Termini Must Be Fixed.—In ordering the laying out of a 
cartway, it is the duty of the court, in its judgment, to fix 
both the termini of such way. Burden v. Harman, 52 N. C. 
354. 

Omission of Justices’ Names from Record.—Where the 
record of an order made in a County Court for laying out a 
Cartway recited—‘‘seven justice being present,’’—without 
giving their names it was held that such record was fatally 
defective, and the order void. Link v. Brooks, 61 N. C. 499. 

Petition Held Sufficient.—Petitioners alleged that they had 
used a road over defendant’s land for fifty years in going 
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from petitioners’ farm to the public highway, that such road 
was the only means of ingress and egress from petitioners’ 
farm to the highway, that respondents had blocked the road, 
and prayed that if respondents did not open up the road for 
use by petitioners, that the court appoint a jury of view to 
lay off a roadway as an outlet for petitioners. Respondents 
demurred on the ground that petitioners did not allege a 
right of easement over respondents’ land by grant, neces- 
sity or prescription. Held: Petitioners are not asserting 
a vested right over the road barricaded by respondents, and 
the demurrer should have been overruled, since the petition 
is sufficient to state a cause of action for the establishment 
of a neighborhood public road under the provisions of this 
section, Pearce v. Privette, 213 N. C. 501, 196 S. E. 843. 

When Appeal May Be Taken.—The action of township 
supervisors in ordering the establishment of a cartway is 
such a final determination of the matter as will support an 
appeal to the Board of Commissioners, and thence through 
the superior to the Supreme Court, although the order may 
not have been executed. Warlick v. Lowman, 101 N. C. 
548, 8 S. EF. 120. 

Where in a proceeding to establish a private cartway over 
lands of defendants, the clerk entered judgment that peti- 
tioner was not entitled to the relief demanded, and peti- 
tioner appealed to the superior court, the judgment of the 
clerk determined the rights of the parties and an appeal to 
the superior court was proper and not premature, and the 
order of the superior court remanding the case to the clerk 
upon the apprehension that an appeal would not lie until 
after the appointment of a jury of view and the laying out 
of the cartway and the assessment of damages, is erroneous. 
Dailey. vis Bay, 1215" No) Cs 652)) 3'So sy, (2d) 14; 

How Appeal Heard.—Upon such appeal to the Board of 
Commissioners, they should have considered the whole mat- 
ter de novo upon the merits, and so likewise the Superior 
Court, upon appeal to it. Warlick v. Lowman, 101 N. C. 548, 
8S. E. 120. \ 

Cited in Pool v. Trexler, 76 N. C. 297; Waldroup v. Fergu- 
son, 213 N. C. 198; 195 .S. E. 615. 


§ 186-70. Alteration or abandonment of cart- 
ways, etc., in same manner. — Cartways or other 
ways established under this article or heretofore 
established, may be altered, changed, or abandoned 
in like manner as herein provided for their estab- 
lishment upon petition instituted by any interested 
party: Provided, that all cartways, tramways, or 
railways established for the removal of timber 
shall automatically terminate at the end of a pe- 
riod of five years, unless a greater time is set forth 
in the petition and the judgment establishing the 
same. > (Rev., s. 2694; Code, s. 2057; 1887, c. 46, s. 
Sie Re Cer eral) Si SBS NbI98. Sere SO8 Miser AO" Ss 
183456) oreo ts 188%, 52669: 193186448 eC) 1S: 
3837.) 

See ‘‘Local Modifications” under § 136-68. 

Editor’s Note—The Act of 1931 inserted this section in 
place of the former one. 

When Petitioner Acquires Servient Tract.—A petitioner 
who has acquired a right, by order of the court, to have a 
cart-way over the land of another, and who has afterwards 
obtained title to the servient tenement, has a right to 9b- 
struct and discontinue such cart-way. Jacocks v. Newby, 
49 N. C. 266. 
falas in Waldroup v. Ferguson, 213 N. C. 198, 195 S. E. 
615. 

§ 136-71. Church roads laid out on petition; pro- 
cedure.—Necessary roads leading to any church 
or other place of public worship may be estab- 
lished in the same manner as set forth in the pre- 
ceding sections of this article upon petition of the 
duly constituted officials of such church. (Rev., 
Ss. 2687, 2689; Code, ss. 2062, 2064; 1872-3, c. 189, 
ss. 1-3, 5; 1931, c. 448; C. S. 3838.) 


Editor’s Note.—The Act of 1931 made material changes 
in this section. Formerly the proceedings were before the 
board of supervisors. 

Cited in Waldroup v. Ferguson, 213 N. C. 198, 195 S. E. 
615. 

Art. 5. Bridges. 


§ 136-72. Load limits for bridges; 
violations. — The State Highway 


liability for 
and Public 
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Works Commission shall have authority to deter- 
mine the maximum load limit for any and all 
bridges on the State Highway System or on any 
county road systems, to be taken over under §§ 
136-51 to 136-58, and post warning signs thereon, 
and it shall be unlawful for any person, firm, 
or corporation to transport any vehicle over and 
across any such bridge with a load exceeding the 
maximum load limit established by the Commis- 
sion and posted upon said bridge, and any person, 
firm, or corporation violating the provisions of 
this section shall, in addition to being guilty of a 
misdemeanor, be liable for any or all damages re- 
sulting to such bridge because of such violation, 
to be recovered in a civil action, in the nature of a 
penalty, to be brought by the Commission in the 
Superior Court in the county in which such 
bridge is located or in the county in which the 
person, firm, or corporation is domiciled; if such 
person, firm, or corporation causing the damage 
shall be a nonresident or a foreign corporation, 
such action may be brought in the Superior Court 
of Wake County. (1931, c: 145, s. 16; 1933, c. 172, 
Saale) 


§ 186-73. Duty as to bridges of millowners on, 
or persons ditching or enlarging ditches across, 
highways.—It shall be the duty of every owner of 
a water-mill which is situate on any public road, 
and also of every person who, for the purpose of 
draining his lands, or for any other purpose, shall 
construct any ditch, drain or canal across a pub- 
lic road, respectively, to keep at his own expense 
in good and sufficient repair all bridges that are or 
may be erected or attached to his milldam, imme- 
diately over which a public road may run; and also 
to erect and keep in repair all necessary bridges 
over such ditch, drain or canal on the highway, so 
long as they may be needed by reason of the con- 
tinuance of said mill, or milldam, ditch, drain or 
canal. Nothing herein shall be construed to ex- 
tend to any mill which was erected before the lay- 
ing off of such road, unless the road was laid off 
by the request of the owner of the mill. The duty 
hereby imposed on the owner of the mill, and on 
the person cutting the drain or canal, shall con- 
tinue on all subsequent owners of the mill, or other 
property, for the benefit of which the said ditch, 
drain or canal was cut. When any ditch or drain 
originally constructed across any public road, and 
bridged for the convenience and safety of the 
traveling public, has been or may hereafter be en- 
larged by the owner of adjacent lands to drain his 
lands, it shall be the duty of such owner to keep 
up and in repair all bridges crossing such ditch, 
drain or canal, and such charge shall be imposed 
upon all subsequent owners of the lands so 
drained: Provided, no public road or highway 
shall be cut except in accordance with provisions 
of § 1386-93. (Rev., s. 2697; Code, s. 2036; 1887, c. 
261° OR. Cx C101 pos 24 Sis, to 04 Gl 184 bce 
95, s. 1; 1881, ,c. 290; 1943, c. 410; C. S. 3795.) 

Editor’s Note.—The 1943 amendment added the proviso at 
the end of the section. 

Duty of One Constructing Ditch. — When the proprietor of 
lands, for the purpose of draining the same, shall construct a 
ditch, drain or canal across a public road, it shall be the 
duty of the said proprietor to build a bridge over said ditch, 
canal, etc., and keep the same in repair. Nobles v. Langly, 
66 N. C. 287. 

Owners of land cutting ditches through a highway are 


bound to maintain bridges over them. Norfleet vy. Cromwell, 
CENCE isis: 
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Priority of Road to Mill.—In an action for failing to keep a 
sufficient bridge over a canal cut across a public road, brought 
under this section, the plaintiff need not allege that the road 
was laid off before the mill was erected, in order to negative 
the proviso in that statute. Wadsworth vy. Stewart, 97 N. 
CRIIG 28S 79 bse190; 

Overseer Not Liable-—When a civil action was brought 
against the overseer to recover damages alleged to have been 
incurred in consequence of his negligently permitting a bridge 
over a canal to become unsafe and in bad condition, it was 
competent for him to show that the canal had been dug across 
the public road by the proprietor of the land adjacent thereto, 
and for the purpose of draining the same, and that a bridge had 
been built over the canal by the proprietor of the land, and 
had been kept up by him for several years. Nobles v. Langly, 
66 N. C. 287. 

Stated in Dodge v. State Highway, etc., Comm., 221 N. 
CA84, 718 TSH ES Ca) w706- 

Cited in Holmes v. Upton, 192 N. C. 179, 134 S. E. 401. 


§ 186-74. Liability for failure to maintain 
bridges; penalty and damages.—If any owner of a 
watermill situated on any public road, or any other 
person whose duty it is under this chapter to keep 
up and repair bridges built across any public-road 
or across any ditch, drain, or canal, shall refuse or 
neglect to keep up and repair, or shall suffer to 
remain out of repair for the space of ten days, un- 
less repair was prevented by unavoidable circum- 
stances, any bridges which by law he may be re- 
quired to keep up and repair, he shall be guilty of 
a misdemeanor and shall be liable for such dam- 
ages as may be sustained. (Rev., ss. 2703, 3772, 
3773° Code, $s. 51086,) 2037;>R.°C.. cin 34,75.° 4050 
101, s. 25; 1817, c. 941, ss. 2, 35 1876-7, cc. 90, 211; 
CiS3796.) 


Editor’s Note.—As to liability of the county comimssion- 
ers, see Holmes v. Upton, 192 N. C. 179, 134 S. E. 401. 


§ 186-75. Railroad companies to maintain 
bridges which they make necessary.—All railroad 
companies shall keep up, at their own expense, 
any bridge on or over public roads, when the 
building of such bridge was made necessary in 
establishing the railroad; and on failure to do so, 
shall forfeit and pay twenty-five dollars to any 
person who may sue for the same, and in addition 
shall be guilty of a misdemeanor. (Rev., ss. 2700, 
37753. Code,, s.- 2054:. Ri. Cyc. 101 sao see aaa ae 
5, ssialeteC; eoaisvO nw) 


§ 136-76. Counties to provide draws for vessels. 
—The county or counties which may erect bridges 
shall, by their boards of commissioners, provide 
and keep up draws in all such bridges, where the 
same may be necessary to allow the convenient 
passage of vessels. When any such draw shall be 
necessary to be erected for the passage of timber- 
rafts, said draw may not exceed twenty feet in 
width. (Rev., s. 2698; Code, s. 2053; 1891, c. 168; 
Ri Ccen10L ve 0s4eeC 237983) 


Cross Reference.—As to liability of commissioners for neg- 
lect, see § 153-15. 

It is within the discretion of the commissioners as to 
whether the draws in the bridges should turn both ways. 
Lenoir County v. Crabtree, 158 N. C. 357, 74 S. E. 105. 

When Commissioner Excused for Failure to Provide 
Draws.—Where in an action for the penalty under § 153-15, 
for defendant’s failure and neglect, as County Commissioner, 
to construct a draw in a county bridge across a river, it 
appeared that there had been a question whether the stream 
above the bridge was navigable, and that during six months 
or more of the year the water was insufficient to float 
boats and that the draw had been put in as soon as the ques- 
tion of the navigability was determined by the Engineering 
Department of the United States Government, it was proper 
for the trial judge to direct a verdict for the defendant. 
Staton v. Wimberly, 122 N. C. 107, 29 S. E. 63. 


-§ 186-77. Owner of bridge to provide draws on 
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notice.—Owners of steamboats or other craft, 
who may intend to navigate any river or creek 
over which any person.may have a bridge, may 
give three months notice of such intention in one 
of the public journals of the state, published near- 
est the river or creek intended to be navigated, 
and to the owner of the bridge, to construct a draw 
of sufficient width to allow the passage of the boat 
which is to be used; and if the owner of the bridge 
shall not, within three months from the date of 
the notice, construct the required draw, he shall 
forfeit and pay the person so notifying, if he be 
thereby prevented from navigating the water- 
course, fifty dollars; and shall be further subject 
to the like penalty, under like circumstances, for 
every three months default thereafter. (Rev., s. 
2609->-Coders. 120527) Rh. C., c.101,.s, 82351846, ¢7 51, 
Ssarigee: 1836-9, c. 53/C, S$, 3799:) 


§ 186-78. Railroad companies to provide draws. 
—Railroad companies, erecting bridges across wa- 
tercourses, shall attach and keep up good and suf- 
ficient draws, by which vessels may be allowed 
conveniently to pass. (Rev., s. 2701; Code, s. 
POn tse emt Olas, -S3):/1846.(c4 Oba ssatise 2s) C: 
S. 3800.) 


§ 186-79. Solicitor to prosecute for injury to 
county bridges.—The solicitors of the superior 
court are authorized and directed to institute suits 
in the name of the state, in the counties wherein 
the injuries may be done, for the recovery of dam- 
ages, against all persons who shall willfully or 
negligently injure any public bridge belonging to 
any county or counties, by forcibly running any 
decked vessel, boat or raft against the same; by 
cutting trees or timber in the rivers or creeks 
above such bridges, or by any other manner 
or means whatsoever. In case the injury is done 
to two counties, the action may be brought in 
either for the entire damage; and the damages 
which may be recovered shall be for the use of the 
county or counties injured; and if the plaintiff fail, 
the costs shall be paid by the county or counties 
for whose use the suit is brought, and in the same 
proportion in which the recovery would be divided. 
phev 62705. Code, s) 2055; R? Ch" co10ls s. 367 
fo26. cli. ss. 1, 2° C, S$. 3801.) 


Injunction May Issue.—The county commissioners, under 
the general powers granted by this section may bring an 
action for an injunction to restrain the use of a non-floatable 
stream for floatage of logs, causing damage to a county 
bridge over such stream. Commissioners v. Catawba Lum- 
ber Co., 115 N. C. 590; 20:S: E. 707. 


§ 136-80. Fastening vessels to bridges misde- 
meanor.— If any person shall fasten any decked 
vessel or steamer to any bridge that crosses a 
navigable stream, he shall be guilty of a misde- 
meanor, and in the case of a bridge that crosses a 
county line, may be prosecuted in either county. 
Srey, 5. 3774+ Code; s. 2050; 1887, ¢.93,-s..3; R. 
eve, 101, s. 31; R. §.) c, 104; 1858-9,c. 58, s. 2; 
5.3804.) 

§ 136-81. Commission may maintain footways. 
—The state highway and public works commis- 
sion shall have the power to erect and maintain 
adequate footways over swamps, waters, chasms, 
gorges, gaps, or in any other places whatsoever, 
whenever said commission shall find that such 
footways are necessary, in connection with the 
use of the highways, for the safety and conven- 
ience of the public. (Rev., s. 2695; Code, s. 2029; 
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Re GC, enor ye i Si 700940, s9.4 18} 1921, 
By 1001, C 145m Soon C elie, 61%? CoS. 376i) 


Art. 6. Ferries and Toll Bridges. 


§ 186-82. State highway and public works com- 
mission to establish and maintain ferries —The 
State Highway and Public Works Commission is 
vested with authority to provide for the establish- 
ment and maintenance of ferries connecting the 
parts of the State Highway System, whenever in 
its discretion the public good may so require, and 
to prescribe and collect such tolls therefor as may, 
in the discretion of the Commission,’ be expedient. 

To accomplish the purpose of this section said 
Commission is authorized to acquire, own, lease, 
charter or otherwise control all necessary vessels, 
boats, terminals or other facilities required for the 
proper operation of such ferries or to enter into 
contracts with persons, firms or corporations for 
the operation thereof and to pay therefor such 
reasonable sums as may in the opinion of said 
Commission represent the fair value of the public 
Bervice’ rendérea. “(1027, . 2235 "1939 ico e172 
Srey) 


§ 136-83. Control of county public ferrries and 
toll bridges transferred to State—The State 
Highway and Public Works Commission shail 
succeed to all the rights and duties vested in the 
county commissioners or county highway com- 
missions on the thirty-first day of March, one 
thousand nine hundred and thirty-one, with re- 
spect to the maintenance and operation of any 
public ferries or toll bridges forming links in the 
county highway systems: Provided, that where 
there is an outstanding indebtedness against any 
such ferries or bridges, all tolls collected shall be 
turned over to the County Treasurer to be applied 
to debt service until all indebtedness against such 
ferry or bridge has been discharged. (1931, c. 
TASES OS LOSS. Crt Lomecaml ya) 

Editor’s Note.—-The amendment of 1935 added the pro- 
viso at the end of this section. 

§ 136-84. State highway and public works com- 
mission to fix charges.— The state highway and 
public works commission is directed, authorized, 
and empowered to fix and determine the charges 
to be made by all ferries and toll bridges connect- 
ing any state highway within the state of North 
Carolina, which said charges shall be uniform for 
the same service rendered. (Ex. Sess. 1921, c. 86, 
s. 1; 1933, c. 172, s. 17; C. S. 3821(a).) 


§ 136-85. Extent of power to fix rates.—The 
state highway and public works commission is 
vested with all the rights, powers and authorities 
granted the utilities commission in the hearing 
and fixing of rates for ferries and toll bridges now 
vested in it by law. (Ex. Sess. 1921, ¢. 86, s. 2: 
1933, c. 184, s. 8; 1933, c: 172, s. 17%; 1941, c. 97; 
1943, c. 410; C. S: 3821(b).) 

Editor’s Note.—The 1943 amendment substituted the 
words ‘“‘ferries and toll bridges’ for the words “any pur- 
poses.” 

§ 136-86. Existing rights of appeal conferred.— 
All rights given any firm, person or corporation 
in any hearing before the utilities commission 
in the fixing of rates by way of appeal shall exist 
in all cases of charges fixed by the state highway 
and public works commission under and by virtue 
of §§ 136-84 to 136-87. (Ex. Sess. 1921, c. 86, s. 
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By 0933, C. tos, Sess oso Gs Lie Sethi Oe he iCeOn 
Crab.2S8entc)s) 


§ 186-87. Making of excessive charges a mis- 
demeanor; punishment.—Any person, firm or cor- 
poration who shall charge any sum greater than 
the amount fixed by the state highway and public 
works commission for crossing any ferry or toll 
bridge connecting any state highway within the 


state of North Carolina, shall be guilty of a mis- 


demeanor and upon conviction shall be fined not 
exceeding the sum of one hundred dollars or im- 
prisoned not exceeding six months, or both in the 
discretion of the court. (Ex. Sess. 1921, c. 86, s. 
4 "198346. 172, s, is  ocasel ais) 


§ 186-88. Authority of County Commissioners 
with regard to ferries and toll bridges; rights and 
liabilities of owners of ferries or toll bridges not 
under supervision of Commission.—Subject to the 
provisions of §§ 136-67, 136-99, and 153-198, the 
boards of commissioners of the several counties 
are vested, in regard to the establishment, opera- 
tion, maintenance, and supervision of ferries and 
toll bridges on public roads not under the super- 
vision and control of the State Highway and Pub- 
lic Works Commission, with all the power and 
authority regarding ferries and toll bridges vested 
by law in county commissioners on the thirty-first 
day of March, one thousand nine hundred and 
thirty-one. And the owners or operators of fer- 
ries or toll bridges not under the supervision and 
control of the State Highway and Bublic Works 
Commission shall be entitled to the same rights, 
powers, and privileges, and subject to the same 
duties, responsibilities and liabilities, to which 
owners or operators of ferries or toll bridges were 
entitled or were subject on the thirty-first day of 
March, one thousand nine hundred and thirty-one. 


§ 136-89. Safeguarding transportation of life; 
guard chains or gates.—Each and every person, 
firm or corporation, owning or operating a pub- 
lic ferry upon any sound, bay, river, creek or other 
stream, shall have securely affixed and attached 
thereto, at each end of the same, a detachable 
steel or iron chain, or in lieu thereof a steel or 
iron gate, and so affixed and arranged that the 
same shall be closed or fastened across the op- 
posite end from the approach, whenever any 
motor vehicle, buggy, cart, wagon, or other 
conveyance shall be driven upon or shall enter 
upon the same; and shall be securely fast- 
ened or closed at each end of the ferry after 
such motor vehicle, buggy, cart, wagon, or 
other conveyance shall have been driven or shall 
have entered upon the same. And the said gates 
or chains shall remain closed or fastened, at each 
end, until the voyage across the stream upon 
which said ferry is operated shall have been com- 
pleted. The State Highway and Public Works 
Commission, as to ferries under its supervision, 
and the respective Boards of County Commission- 
ers, as to other ferries, shall fix and determine a 
standard weight or size of chain, and a standard 
size, type, or character of gate, for use by said 
ferries, leaving optional with the said owner or 
operator the use of chains or gates. 

Any person, firm or corporation violating any 
of the provisions of this section shall be guilty oi 
a misdemeanor. (1923, c. 133; 1927, c. 223; 1931, 
ey 246, 82998551988, e072, st; CFS. 3856 (ale) 
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Art. 7. Miscellaneous Provisions. 


§ 186-90. Obstructing highways and roads mis- 
demeanor.—If any person shall willfully alter, 
change, or obstruct any highway, cartway, mill 
road or road leading to and from any church or 
other place of public worship, whether the right 
of way thereto be secured in the manner: pro- 
vided for by law or by purchase, donation or 
otherwise, such person shall be guilty of a mis- 
demeanor, and fined or imprisoned, or both. If 
any person shall hinder or in any manner inter- 
fere with the making of any road or cartway 
laid off according to law, he shall be guilty of a 
misdemeanor, and punished by fine or imprison- 
ment, or both, in the discretion of the court. 
(Rev., s. 3784: Code, s. 2065; 1872-3, c. 189, s. 6; 
1883, c. 388; C. S. 3789.) 


Requisites of Indictment and Conviction.—An indictment for 
obstructing a neighborhood road leading to a church, which 
follows the words of this section, will be sustained—still, to 
warrant a conviction, it is essential, in the absence of proof of 
an actual dedication, or of a laying out by public authority 
under section 136-71 to show a user for twenty years, and it 
must have been worked and kept-in order by public authority. 
State v. Lucas, 124 N. C. 804, 32 S. EB. 553. 

A special verdict, rendered on a trial for obstructing a road, 
is also defective in that it does not find that the user of the 
road by the public was as of right and adversary. State v. 
Stewart, 91 N. C. 566. 

Pjacing Nails in Highway.—Placing nails in the highway in 
order to puncture automobile tires is an obstruction within 
this section. State v. Malpass, 189 N. C. 349, 127 S. E. 248. . 

Preventing Construction of Drainage Ditch.—Where a per- 
son obstructs an overseer in cutting a ditch across his land 
to drain a public road, he is not guilty of obstructing justice, 
there being no provision of law for taking private property 
for this purpose and the payment of just compensation there- 
for. State v. New, 130 N. C. 731, 41 S. E. 1033. 

Obstruction a Nuisance.—Unlawful obstruction of a highway 
is a public nuisance. Brooks v. Henrietta Mills, 182 N. C. 
719, 110 S. EF. 96. 

Highway Unknowingly Obstructed.—When a mill company 
gratuitously maintained a ball ground on its premises for its 
employees, without direction or supervision, it is manifest 
that the relation of licensor and licensee without pecuniary 
compensation existed between them, and it is not liable for 
an injury caused by obstruction of an adjoining highway by a 
rope intended to exclude spectators who did not pay for ad- 
mission, there being no evidence that it had actual or im-. 
plied knowledge thereof. Brooks v. Henrietta Mills, 182 N. 
GCoa7198 1105S E96: 

Damages Allowed Also.—Damages are allowable for the ob- 
struction of a highway. Tate v. Seaboard Air Tine R. Co., 
168 N. C. 523, 84 S. E. 808. 

Obstruction of Permissive Cartway.—A way over the lands 
of another as an outlet to and from the lands of the one claim- 
ing it, cannot be established by permissive user, but by pos- 
session adverse to the true owner; and a way of this char- 
acter which has not been established by the public author- 
ities or used and kept up by the public ‘for a sufficient 
length of time does not fall within the meaning of this sec- 
tion so as to make its obstruction punishable. State v. 
Norris, 174 N. C. 808, 93 S. E. 950. 

Private Easement.—A reservation by deed to the grantor 
of a restricted easement across the lands conveyed, without 
defining or locating it, and which has not since been located, 
the grantor and his family going across the lands conveyed 
whenever they choose, is sufficient proof of a public road 
so as to sustain an indictment under this section. State 
v. Haynie. 169 N. C. 277, 84 S. E. 385. 

Private Roadway.—In a prosecution for unlawfully and will- 
fully obstructing a public cartway, in the absence of evidence 
of dedication to the public, or evidence of an adverse continu- 
ous user by the prosecuting witness for the period required by 
law to give him an easement, defendant could not be guilty 
where the obstruction was on the part of the road where it 
crossed his land. State v. Lance, 175 N. C. 773, 94 S. E. 721. 

Maximum (Penalty ConstitutionalWhere a defendant is 
convicted of obstructing a highway and of wanton injury to 
personal property by the same act, it is not in violation of 
our constitution nor otherwise improper to sentence him to 
the maximum penalty for each offense. State v. Malpass, 189 
IN, Cu S40, tar eu yo tae 

Law Shortening Statute of Limitation.—A public-local law 
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which shortens the period for the running of the statute of 
limitations to a time already expired and depriving the owner 
of lands of his right to stop the public user of a private right 
of way thereover, and declares the right of way a public one, 
is unconstitutional in taking the property of the owner with- 
out due process of law and in denying him the equal protec- 
tion of the laws. State v. Haynie, 169 N. C. 277, 84 S. E. 385. 
§ 186-91. Placing glass, etc., or injurious ob- 
structions in road.—No person shall throw, place 
or deposit any glass or other sharp or cutting sub- 
stance or any injurious obstruction in or upon any 
of the public highways of this state. Any person 
violating this section shall be guilty of a misde- 
meanor, and upon conviction shall be fined not 
exceeding fifty dollars or imprisoned not exceed- 
Me thirty days. (1917, ..c.’140,/Ss.°18, 213 Cy & 
2599, 2619.) 


§ 186-92. Obstructing highway drains, misde- 
meanor.— Any person who shall obstruct any 
drains along or leading from any public road in 
the state shall be guilty of a misdemeanor, and 
punished by a fine of not less than ten nor more 
than one hundred dollars. (1917, c. 253; C. S. 
3791.) 


§ 186-98. Openings, structures, pipes, trees, and 
issuance of permits——No opening or other in- 
terference whatsoever shall be made in any state 
read or highway other than streets not maintained 
by the state highway and public works commission 
in cities and towns, nor shall any structure be 
placed thereon, nor shall any structure which has 
been placed thereon be changed or removed except 
in accordance with a written permit from the state 
highway and public works commission or its duly 
authorized officers, who shall exercise complete 
and permanent control over such roads and high- 
ways. No state road or state highway, other than 
streets not maintained by the state highway and 
public works commission in cities and towns, shall 
be dug up for laying or placing pipes, conduits, 
sewers, wires, railways, or other objects, and no 
tree or shrub in or on any state road or state high- 
way shall be planted, trimmed, or removed, and no 
obstruction placed thereon, without a written per- 
mit as hereinbefore provided for, and then only in 
accordance with the regulations of said commission 
or its duly authorized officers or employees; and 
the work shall be under the supervision and to the 
satisfaction of the commission or its officers or em- 
ployees, and the entire expense of replacing the 


highway in as good condition as before shall be 





paid by the persons, firms, or corporations to 
whom the permit is given, or by whom the work 
is done: the commission, or its duly authorized 
officers, may, in its discretion, before granting a 
permit under the provisions of this section, require 
the applicant to file a satisfactory bond, payable 
to the state of North Carolina, in such an amount 
as may be deemed sufficient by the commission or 
its duly authorized officers, conditioned upon the 
proper compliance with the requirements of this 
section by the person, firm, or corporation granted 
such permit. Any person making any opening in 
a state road or State highway, or placing any 
structure thereon, or changing or removing any 
structure thereon without obtaining a written per- 
mit as herein provided, or not in compliance with 
the terms of such permit, or otherwise violating 
the provisions of this section, shall be guilty of a 
misdemeanor: Provided, this section shall not 
apply to railroad crossings. The railroads shall 
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keep up said crossings as now provided by law. 
(1921,:c. 2, 6.1435 1923, c; 160, ‘s. 231933) ‘c: L255. 
17; 1943, c. 410; C. S. 3846(u).) 

Editor’s Note.—The 1943 amendment inserted in the first 


and second sentences the words “not maintained by the 
state highway and public works commission.” 


§ 186-94. Gates projecting over rights-of-way 
forbidden. — It shall be unlawful for any person, 
firm or corporation to erect, maintain or operate 
upon his own land, or the land of another, any 
farm gate or other gate which, when opened, will 
project over the right-of-way of any state high- 
way. 

Any person violating the provisions of this sec- 
tion shall be guilty of a misdemeanor, and, upon 
conviction, shall be fined not more than fifty dol- 
lars or imprisoned not more than thirty days, in 
the discretion of the court. (1927, c. 130.) 


§ 186-95: Water must be diverted from public 
road by ditch or drain—When any ditch or drain 
is cut in such a way as to turn water into any pub- 
lic road, the person cutting the ditch or drain shall 
be compelled to cut another ditch or drain as may 
be necessary to take the water from said road. 
(Rev., s. 2697; Code, s. 2036; C. S. 3790.) 


§ 1386-96. Road or street not used within 20 
years after dedication deemed abandoned; declara- 
tion of withdrawal recorded; defunct corporations. 
—FEvery strip, piece, or parcel of land which shail 
have been at any time dedicated to public use as 
a road, highway, street, avenue, or for any other 
purpose whatsoever, by any deed, grant, map, plat, 
or other means, which shall not have been actually 
opened and used by the public within twenty years 
from and after the dedication thereof, shall be there- 
by conclusively presumed to have been abandoned 
by the public for the purposes for which same shall 
have been dedicated; and no person shall have any 
right, or cause of action thereafte , to enforce any 
public or private easement therein, unless such 
right shall have been asserted within two years 
from and after March 8, 1921: Provided, that no 
abandonment of any such public or private right 
or easement shall be presumed until the dedicator 
or those claiming under him shall file and cause 
to be recorded in the register’s office of the county 
where such land lies a declaration withdrawing 
such strip, piece, or parcel of land from the public 
or private use to which it shall have theretofore 
been dedicated in the manner aforesaid. Pro- 
vided further, that where any corporation has 
dedicated any strip, piece, or parcel of land in 
the manner herein set out, and said dedicating 
corporation is not now in existence, it shall be 
conclusively presumed that the said corporation 
has no further right, title, or interest in said 
strip, piece, or parcel of land, regardless of the 
provisions of conveyances from said corporation, 
or those holding under said corporation, retain- 
ing title and interest to said strip, piece, or par- 
cel of land so dedicated; the right, title and in- 
terest in said strip, piece, or parcel of land shall 
be conclusively presumed to be vested in those 
persons, firms, or corporations owning lots or 
parcels of land adjacent thereto, subject to the 
provisions set out hereinbefore in this section. 

The provisions of this section shall have no ap- 
plication in any case where the continued use of 
any strip of land dedicated for street or highway 
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purposes shall be necessary to afford convenient 
ingress or egress to any lot or parcel of land sold 
and conveyed by the dedicator of such street or 
highway prior to March 8, 1921. This section 
shall be in force from and after March 8, 1921, and 
shall: apply to dedications made after as well as 
before that date. (1921, c. 174; 1939, c. 406; C. 
S. 3846(rr).) 


Editor’s Note. — The 1939 amendment added the second 
proviso. 

For comment on the 1939 amendment, see 17 N. C. Law 
Rev. 371. 

This Section Is Constitutional—The right of those pur- 
chasing lots in a subdivision with reference to a plat to 
assert easements in the streets shown by the plat is de- 
pendent upon the doctrine of equitable estoppel, and pro- 
viding for the termination of their easements by revocation 
of the dedication when they have failed to assert same 
within two years from the effective date of the statute, 
affords them a reasonable time in which to assert their 
rights, and therefore does not deprive them thereof without 
due process of law. Sheets v. Walsh, 217 N. C. 32, 6S. E. 
(2d) 817. 

Effect of Withdrawal before Acceptance.—The prospective 
dedication of streets, parks, etc., in the sale of a develop- 
ment of lands is not binding upon a city until acceptance, 
and neither the city nor the general public can acquire any 
rights thereunder against the owner of the land or pur- 
chasers from him where the offer of dedication has been 
withdrawn before acceptance, under the provisions of this 
section. Irwin v. Charlotte, 193 N. C. 109, 136 S. E. 368. 

Withdrawal in Conformity with Section Terminates Ease- 
ment.—The streets in question were dedicated to the public 
more than twenty years prior to the institution of this ac- 
tion by the sale of lots in a subdivision with reference to a 
plat showing the streets. The streets were never actually 
opened or used at any time, and no person asserted any 
public or private easement therein within two years from 
the passage of this article, or at any other time. The streets 
in question are not necessary to afford convenient ingress 
or egress to any other lots in the subdivision. The cor- 
poration making the dedication no longer exists. Plaintiffs, 
claimants under dedicator, filed and recorded a declaration 
withdrawing said streets from the dedication. Held: The 
revocation of the dedication terminated the easement of 
the public and of the purchasers of lots in the subdivi- 
sion, and therefore plaintiffs own the fee in the said land 
and can convey same free of the easements. Sheets v. 
Walsh, .217 N= Gig 32556, (S28 EeeCed in Siz. 

Use by Public Prevents Withdrawal—Where a_ Street 
in .a subdivision is dedicated to the purchasers of lots and 
to the public by the sale of lots with reference to a plat 
of the subdivision showing the street, and the street is ac- 
tually opened and used by the public even for a part of the 
width shown by the plat, such use precludes the owner from 
revoking the dedication under this section, even as to the 
portion of the width of the street not used and maintained 
by the municipality. Home Real Estate Loan, etc., Co. v. 
Carolina “Beach, 216 N. C€: 778 7 S.-E. (2d) 13: 

Declaration of Withdrawal Must Be Filed.—When certain 
streets and alleys have been dedicated to the public by the 
registration of a plat, it is necessary to a withdrawal of the 
dedication under this section, among other requirements, that 
the declaration of such withdrawal should be recorded; and 
when the facts agreed in an action involving the validity of 
an alleged withdrawal fail to disclose whether the declara- 
tion of the withdrawal had been recorded and to show plain- 
tiffs to be claimants of title under dedicators who filed the 
plats, they are insufficient to enable the court to determine 
the question. Sheets v. Walsh, 215 N. C. 711, 2 S. E. (2d) 
861. 


§ 1386-97. Responsibility of counties for upkeep, 
etc., terminated; liability of commission for dam- 
age on state highway system.— The board of 
county commissioners or other road-governing 
bodies of the various counties in the state are 
hereby relieved of all responsibility or liability for 
the upkeep or maintenance of any of the roads or 
bridges thereon constituting the state highway 
system, after the same shall have been taken over, 
and the control thereof assumed by the state high- 
way and public works commission. The state 
highway and public works commission as a com- 
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mission and the individual members thereof, shall 
not be liable for any damage sustained by any 


person, firm, or corporation on the state highway . 


system, except for wanton and corrupt negli- 
gence. (1921, 4G) 2 e507 1985, c. deste es Ce, 
3846(dd).) ) 

Failure to Remove Obstruction after Notice—In an action 
to recover for injuries sustained when the car in which 
plaintiffs were riding struck a limb lying on a dirt high- 
way, it was shown that defendant was a divisional engineer 
of the state highway and public works commission, that the 
highway in question was embraced within his division, that 
defendant was given notice that the limb was lying across 
the highway and that the accident occurred some six hours 
after such notice. It was held that defendant’s motion to 
nonsuit was properly allowed, since, if defendant’s failure 
to remove the limb was a breach of an official or govern- 
mental duty involving the exercise of discretion, there was 
neither allegation nor evidence of corruption or malice, and 
if such duty -was a ministerial duty it was of a public na- 
ture imposed entirely for the public benefit, and there was 
neither allegation nor proof that this section provided for 
personal liability. Wilkins v. Burton, 220 N. C. 13, 16 S. 
E. (2d) 406. 

§ 136-98. Prohibition of local road taxes and 
bonds and construction of roads by local authori- 
ties; existing contracts.—From and after the first 
day of. July, one thousand nine hundred and thir- 
ty-one, no county or road district by authority of 
any public, public-local, or private act, shall levy 
any taxes for the maintenance, improvement, re- 
construction, or construction of any of the public 
roads in the various and several counties of the 
State, nor shall any county, through the board of 
commissioners thereof or the Highway Commis- 
sion, nor shall any district or township highway 
commission, issue or sell or enter into any con- 
tract to issue or sell any bonds heretofore author- 
ized to be issued and sold, but unissued and un- 
sold, for the purpose of obtaining money with 
which to improve, maintain, reconstruct, or con- 
struct roads, except for the purpose of discharg- 
ing obligations entered into prior to the ratifica- 
tion of this section, and all acts authorizing the 
board of county commissioners, the county high- 
way commissions, district highway or township 
commissicns, to issue and sell bonds for the pur- 
pose aforesaid, are hereby amended so as to con- 
form to this section. No board of county com- 
missioners nor county highway commission, nor 
district nor township highway commission from 
and after the passage of this section shall enter 
into any contract to build or construct roads in 
the various and several counties except for such 
projects as can be completed and paid for prior 
to July first, one thousand nine hundred and 
thirty-one. All contracts heretofore entered into 
by any county through the board of county com- 
missioners, county highway commission, and all 
contracts heretofore entered into by any district 
or township highway commission which shall be 
incomplete on July first, one thousand nine hun- 
dred and thirty-one, shall be taken over by the 
State Highway and Public Works Commission 
and completed by the Commission by the use of 
money and funds applicable thereto, by the terms 
of the said contracts. Nothing in this section or 
in any section of chapter 145 of the Public Laws 
of 1931 that may appear in this Code shall be 
construed to prohibit the levying of taxes author- 
ized by law for the payment of interest or princi- 
pal on outstanding bonds or other evidences of 
debt lawfully issued. Any county or road district 
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which has heretofore issued bonds or other evi- 
dences of debt by authority of law for road im- 
provement purposes may refund said bonds or 
other evidences of debt under and pursuant to the 
laws of the State of North Carolina relative there- 
toe C19S 1 9c.01465 sh 35:) 


§ 136-99. Sale of camp ‘sites and other real 
estate and application of proceeds.—Any county, 
road and/or highway district which owns a camp 
site or other real estate built or purchased with 
road or highway funds, may sell and convey such 
camp site or real estate, and the money so re- 
ceived therefrom shall be used to retire any bonds 
issued for road or highway purposes, or interest 
due thereon. If there are no outstanding bonds, 
the money received shall be turned over to the 
general county fund. (1931, c. 232, s. 2.) : 


§ 136-100. Application of insurance funds col- 
lected on burned buildings. —In event any build- 
ing or buildings erected or constructed with 
road or highway funds shall be damaged or de- 
stroyed by fire and the same were insured, the in- 
surance when collected shall be used to retire any 
outstanding bonds issued for road purposes and 
interest thereon, and if there are no outstanding 
bonds the money shall be turned over to the gen- 
eral county fund: Provided, that said fund re- 
ceived from insutance may be used to rebuild, 
repair and equip any jail or other building used 
to house prisoners. (1931, c. 232, s. 4.) 


§ 136-101. Use of funds to retire current lia- 
bilities and deficits.—In lieu of paying the moneys 
received as herein set out on bonds and interest, 


if there are any current liabilities or current def- 
icits, the money may be used for discharging 
such current liabilities and deficits. (1931, c. 
232; S. 5.) 


Art. 8. Citation to Highway Bond Acts. 


I. State of North Carolina Highway Serial 
Bonds, Public Laws 1921, c. 2, s. 39; Public Laws 
Ex., Sess.. 1921,.¢, 74;. Publics Laws. 1923, ¢. 263, s. 
3;'Public Laws 1925, c. 45, s. 4; Public Laws 1925, 
Cylsor 

II. State of North Carolina Highway Serial 
Bonds. Public Laws 1925, c. 35. 

III. Chowan Bridge Bonds. Public Laws 1925, 
c. 74; Public. Laws 1927, cc. 176 and 183; Public 
Laws 1929, cc. 128 and 144; Public Laws 1935, c. 
Low Soule 


IV. The Highway Bond Act of 1927. Public 
Laws 1927, c. 95; 1929, c. 312. 
V. Cape Fear River Bridge Bonds. Public 


Laws 1927, c. 41; Public Laws 1929, cc. 127, 144; 
Public Laws 1931, c. 90; 1935, c. 17. 


VI. For acts which authorized the issuance of 
county, township, and district road bonds, and 
bonds for state-line bridges, having no prospective 
operation after 1931 in view of Public Laws 1931, 
c. 145, s. 85, see Chapter 70 of the Consolidated 
Statutes, as amended. 


VII. The Highway Bond Act of 1943. 
sion Laws 1943, c. 322. 


Cross Reference.—For list of bond acts generally, see 
chapter 142, Art. .6. 


Ses- 
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Art. 1. State Rural Rehabilitation Law. 


Sec. 

137-1. Title of article. 

137-2. Declaration of necessity for subsistence 

» homesteads; agencies established to et- 
fect purpose. 

137-3. State board of rural rehabilitation created; 
appointment and terms of members; va- 
cancies; compensation. 

137-4. Officers and employees. 

137-5. Submission to board of projects; commu- 
nity corporations; supervision of board 
over monies of stich corporations; nam- 
ing of trustee; duties; disbursement of 
funds. 

137-6. Investigation into affairs of corporations; 
judicial powers. 

137-7. Study of rural conditions; programs for 
betterment; dissemination of informa- 
tion; approval of community projects; 
coéperation with local officials. 

137-8. Consolidation of projects. 

137-9. Other powers of board. 

137-10. Price fixing for farms sold; determination 
of payments made by corporations; div- 
idends; sinking funds. 

137-11. Reorganization of corporations. 

137-12. Power of board to enjoin illegal acts of 


corporations. 
38—33 


. Acquisition by corporations of property 
for projects; power of eminent domain. 

. Application for charter. 

. Purposes of incorporation enumerated. 

. Preference to applicants possessing certain 
qualifications. 

. Capital stock. 

. Declaration as to serving a public pur- 
pose; restriction on income from stock; 
disposition of surplus. 

. Power to borrow money and issue bonds 
secured by mortgage; amortization. 

. Application of general corporation laws. 

Dividends on stock restricted. 

. Issuance of stock and bonds regulated. 

. Exchange of stock and bonds for income 
debenture certificates. 

. Restrictions on corporations. 

. Earnings transferable to surplus; distribu- 
tion upon dissolution; surplus paid into 
general fund of state. 

. Foreclosure actions; foreclosure or other 
judicial sale; unrestricted rights of mort- 
gagees. 

Application to board for one corporation 
to purchase property of another. 

Notice to board required before execution 
of judgment against corporation. 


137-27. 


137-28. 
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Sec. . 

137-29. Fees for examination of plans and super- 
vision of construction and for other pur- 

state not liable for board ex- 


poses; 
penses. 

137-30. Corporate existence limited; extension. 
Art. 2. North Carolina Rural Rehabilitation 
Corporation. 

137-31. Designated a state agency. ‘ 

137-32. Powers of corporation. 

137-33. Codperation by state officers, boards, etc. 
137-34. Fund for loans to county boards of edu- 


cation for erecting or equipping voca- 
tional buildings, etc. 


Art. 1. State Rural Rehabilitation Law. 


§ 187-1. Title of article. — This article shall be 
known as the “State Rural Rehabilitation Law.” 
(1935, c. 459, s. 1.) 


§ 187-2. Declaration of necessity for sub- 
sistence homesteads; agencies established to ef- 
fect purpose.—It is hereby declared that it is 
necessary in the public interest to make provi- 
sion for the establishment of small individual 
farms or subsistence homesteads with the neces- 
sary dwellings and other structures in planned 
rural communities, together with livestock, farm 
implements, equipment and initial materials and 
supplies to enable success of the, applicant and 
his family, and that the providing of such sub- 
sistence homesteads or farm homes and operat- 
ing facilities in community settlements, being 
now otherwise impossible, it is essential that pro- 
vision be made for the investment of private 
and public funds at low interest rates, the acqui- 
sition at fair prices of adequate parcels of land 


(not classed as sub-marginal lands) the construc-, 


tion of new agricultural facilities, the clearing, 
grading, draining of lands, and building of 
planned rural communities under public supervi- 
sion in accord with proper standards of sanita- 
tion and safety at a cost which will permit their 
use or sale at prices which families of low in- 
come and/or families of agricultural experience 
or ability can afford to pay. ‘Therefore, there are 
created and established the agencies and instru- 
mentalities hereinafter prescribed which are de- 
clared to be the agencies and instrumentalities 
of the State of North Carolina and/or the agen- 
cies and instrumentalities of the United States 
government when and if designated by it as such, 
for the purpose of attaining the ends herein re- 
cited and their necessity in the public interest. 
(1935, c. 459,'s. 2) 


§ 137-3. State board of rural rehabilitation cre- 
ated; appointment and terms of members; va- 
cancies; compensation. — There is hereby created 
a state board of rural rehabilitation of the State 
of North Carolina, which will consist of three 
(3) members, to be appointed by the governor, 
Two of the three members shall be appointed 
for two years, and one for four years, and at 
the expiration of these terms their successors 
shall be appointed for a term of four years. All 
vacancies which may occur for any unexpired 
term shall be filled by the governor. The mem- 
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Sec. 

137-35. Loans to be made through state board of 
education. 

137-36. Approval of applications from county 
boards by state boards of education. 

137-37. Loans from state literary fund. 

137-38. County boards of education authorized to 
borrow funds. 

137-39. Creation of fund for loans to students of 
rural social science authorized. 

137-40. Creation of fund for administrative ex- 
penses of corporation. 

137-41. Transfers of real and personal assets to 


farm security administration in trust, 


etc., ratified. 


bers of the board shall receive no salary, but shall 
be entitled to a per diem of not in excess of 
$10.00 when attending meetings of the corpora- 
tion and the necessary traveling and other ex- 
penses incurred in the discharge of their duties, 
which shall be paid by the corporation. (1935, 
Cara59 aise a) 


§ 137-4. Officers and employees. — The mem- 
bers of the board shall choose from among their 
number a chairman, and the board may appoint 
such other officers and employees, including a 
secretary, as it may require, for the performance 
of its duties, and shall fix and determine their 
qualifications, duties and salaries. (1935, c. 459, 
S42) ae 


§ 137-5. Submission to board of projects; 
community corporations; supervision of board 
over monies of such corporations; naming of 
trustee; duties; disbursement of funds.—No rural 
community project proposed by a corporation 
incorporated under this article shall be under- 
taken without the approval of the board. 

(a) There shall be submitted to the board a 
community plan and financial plan in such forms 
and with such assurances as the board may pre- 
scribe to raise the actual cost of the lands and 
projected improvements and operating facilities 
by subscriptions to or the sale of the stock, in- 
come debentures, and/or mortgage bonds of such 
corporation. Whenever reference is made in this 
article to cost of projects or of buildings and 
improvements in projects, such cost shall include 
the necessary personal property in farm units and | 
community buildings, charges for financing and 
supervision approved by the board, and carrying 
charges during construction required in the proj- 
ect, including interest on borrowed and, where 
approved by the board, on invested capital. 

(b) The corporation agrees to accept a designee 
of the board of rural rehabilitation as a mem- 
ber of the board of directors of said corporation, 
which designee may be a representative of the 
United States or of the principal creditor of said 
corporation. 

(c) If required by the board, the corporation 
shall deposit all monies received by it as pro- 
ceeds of its mortgage bonds, notes, income de- 
bentures, or stock, with a trifstee which shall be 
a banking corporation authorized to do busi- 
ness in the State of North Carolina and to per- 
form trust functions, and such trustee shall re- 
ceive such monies and make payment therefrom 
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for the acquisition of land, the construction of 
improvements and other items entering into cost 
of iand improvements and the personal property 
and supervision necessary for successful ‘inde- 
pendent farm units and rural community centers, 
upon presentation of draft, check, or order signed 
by a proper officer of the corporation and, if 
required by the board, countersigned by the said 
board or a person designated by it for said pur- 
pose. Any funds remaining in the custody of 
said trustee after the completion of the said proj- 
ect and payment or arrangement in a manner sat- 
isfactory to the board for payment in full there- 
of shall be paid to the corporation. (1935, c. 
459, s. 5.) 


§ 137-6. Investigation into affairs of corpo- 
rations; judicial powers. — The board shall have 
power to investigate into the affairs of limited 
dividend and/or non-dividend companies incor- 
porated under this article, and into the dealings, 
transactions, or relationships of such companies 
with other persons. Any of the investigations 
provided for in this article may be conducted by 
the board or by a committee to be appointed by 
the board consisting of one or more members 
of the board. Each member of the board or a 
committee thereof shall have power to: admin- 
‘ister oaths, take affidavits, and to make personal 
inspections of all places to which their duties 
relate. The board or a committee thereof shall 
have power to subpoena and require the attend- 
ance of witnesses and the production of books 
and papers relating to the investigations and 
inquiries authorized in this article, and to ex- 
amine them in relation to any matter it has 
power to investigate, and to issue commissions 
for the examination of witnesses who are out of 
the State or unable to attend before the board 
or excused from attendance. (1935, c. 459, s. 6.) 


§ 187-7. Study of rural conditions; programs 
for betterment; dissemination of information; ap- 
proval of community projects; codperation with 
local officials. — The board is hereby empowered 
to (a) study rural conditions and farm tenancy 
throughout the State, to determine in what areas 
unhealthful and insanitary conditions constitute 
a menace to health, and reasonable comfort of 
the citizens of the State; (b) prepare programs 
for correcting such conditions as may be relieved 
by the purposes of this article; (c) collect and 
distribute information relating to rural develop- 
ment; (d) recommend and approve the areas 
within which or adjacent to which the construc- 
tion of rural community projects by limited div- 
idend and/or non-dividend companies may be un- 
dertaken, and (e) co-operate with local officials 
and planning commissions or similar bodies in 
the development of projects they may have under 
consideration. (1935, c. 459, s. 7.) 


§ 187-8. Consolidation of projects. — The board 
may permit the consolidation of two or more 
approved projects or the extension or amend- 
ment of any approved project, or the con- 
solidation of any approved project with a pro: 
posed project. In any of these events the con- 
solidation project shall be treated as an original 
project and an application shall be submitted as 
in the case of an original project, and sale prices 
may be averaged throughout the consolidated 
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or extended project. The board may by ap- 
proval of its charter likewise permit any limited 
dividend and/or non-dividend corporation to or- 
ganize and operate one or more rural commu- 
nity projects which may be organized and oper- 
ated independently of each other under such by- 
laws, rules and regulations authorized by the 
board, not inconsistent with the provisions of this 
article, as may be necessary for the proper con- 
duct of the affairs of the corporation. (1935, c. 
459, s. 8.) 


§ 187-9. Other powers of board.—JIn  pur- 
suance of its power and authority to supervise 
and regulate the operations of limited dividend 
and/or non-dividend companies incorporated un- 
der this article the board may in its discretion: 

(a) Order all such corporations to do such acts 
as may be necessary to comply with the provi- 
sions of the law, the rules and regulations 
adopted by the board, or by the terms of any 
project approved by the board for protection of 
its security holders or creditors, or to refrain from 
doing any acts in violation thereof. 

(b) Examine all such corporations and keep 
informed as to their general condition, their cap- 
italization, and the manner in which their prop- 
erty is constructed, operated, or managed and 
sold. 

(c) Either through its members or agents duly 
authorized by it, enter in or upon and inspect 
the property, equipment, buildings, plants, offices, 
apparatus, and devices of any such corporation, 
examine all books, contracts, records, documents, 
and papers of any such corporation, and by sub- 
poena duces tecum compel the production there- 
of. 

(d) In its discretion prescribe uniform meth- 
ods and forms of keeping accounts, records, and 
books to be observed by such companies and to 
prescribe by order accounts in which particular 
outlays and receipts shall be entered, charged, or 
credited. 

(e) Require every such corporation to file with 
the board an annual report setting forth such in- 
formation as the board may require, verified by 
the oath of the president and general manager or 
receiver, if any, thereof, or by the person required 
to file the same. Such report shall be in the form, 
cover the period, and be filed at the time pre- 
scribed by the board. 

(f) From time to time make, amend, and re- 
peal rules and regulations for carrying into ef- 
fect the provisions of this article. (1935, c. 459, 
s. 9.) 


§ 187-10. Price fixing for farms sold; deter- 
mination of payments made by corporations; divi- 
dends; sinking funds.——The board shall fix the 
maximum and minimum purchase price to be 
charged for the farms sold by such corporation. 
Such minimum purchase price shall be determined 
upon the basis of the actual final cost of the proj- 
ect so as to secure, together with all other income 
of the corporation, a sufficient income to meet all 
necessary payments to be made by said corpora- 
tions, as herein prescribed, and such purchase 
prices shall be subject to revision by the board 
from time to time. The payments to be made by 
such corporation shall be (a) all fixed charges and 
all operating and maintenance charges and ex- 
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penses, which shall include taxes, assessments, in- 
surance, amortization charges in amounts approved 
by the board to amortize the mortgage indebted- 
ness in whole or in part, depreciation charge, if, 
when, and to the extent deemed necessary by 
the board; reserves, sinking funds, and corporate 
expenses essential to operation and management 
of the project in amounts approved by the board. 
(b) A dividend, if any, not exceeding all the max- 
imum fixed by this article upon the stock of 
the corporation allotted to the project by the 
board. (c) Where feasible, in the discretion of 
the board, a sinking fund in an amount to be 
fixed by the board for the gradual retirement of 
the stock and income debentures of the corpora- 
tion to the extent permitted by this article, or 


specified in the issues outstanding. (1935, c. 459, 
S72108) 
§ 187-11. Reorganization . of corporations. —- 


(1) Reorganization of limited dividend and/or 
non-dividend companies incorporated under this 
article shall be subject to the supervision and 
control of the board and no such reorganization 
shall be had without its authorization. 


(2) Upon all such reorganizations the amount 
of capitalization, including therein all stocks, in- 
come debentures and bonds and other evidence 
of indebtedness, shall be such as is authorized by 
the board, which, in making its determination, 
shall not exceed the fair value of the property 
involved. (1935, c. 459, s. 11.) ira 


§ 187-12. Power of board to’ enjoin illegal 
acts of corporations——Whenever the board shall 
be of opinion that any such limited dividend 
and/or non-dividend company is failing or omit- 
ting, or about to fail or omit, to do anything re- 
quired of it by law or by order of the board, and 
is doing or about to do anything, or permitting 
anything or about to permit anything to be done, 
contrary to or in violation of law or of any or- 
der of the board, or which is improvident or 
prejudicial to the interests of the public, the lien 
holders or the stockholders, it may commence 
an action or proceeding in the superior court of 
the county in which the said company is located, 
in the name of the board for the purpose of 
having such violations or threatened violations 
stopped and prevented by mandatory injunction. 
The board shall begin such action or proceeding 
by a petition and complaint to the said superior 
court, alleging the violation complained of and 
praying for appropriate relief by way of manda- 
tory injunction. It shall thereupon be the duty 
of the court to specify the time, not exceeding 
thirty days after service of a copy of the petition 
and complaint, within which the corporation com- 
plained of must answer the petition and com- 
plaint. 

In case of default in answer or after answer, 
the court shall immediately inquire into the facts 
and circumstances in such manner as the court 
shall direct without other or formal pleadings, 
and without respect to any technical require- 
ments. ‘The final judgment in any such ac- 
tion or proceeding shall either dismiss the ac- 
tion or proceeding or direct that a mandatory 
injunction be issued as prayed for in the petition 
and complaint, or in such modified or other form 
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as the court may determine will afford appropri- 
ate relief. (1935, c. 459, s. 12.) 


Cross Reference.—As to injunctions generally, see § 1-485 
et iseq: 


§ 137-18. Acquisition by corporations of prop- 
erty for projects; power of eminent domain.— 
When the board shall have approved a project 
for the construction or establishment of a rural 
community or communities presented it by a 
limited dividend and/or non-dividend company, 
such company may undertake the acquisition of 
the property needed for said project. Such prop- 
erty may be acquired by gift, bequest, or pur- 
chase, or, in the case of limited dividend and/or 
non-dividend companies engaged in the construc- 
tion and development of rural communities, by 
the exercise of the power of eminent domain un- 
der and pursuant to the law providing for the 
appropriation or condemnation of private prop- 
erty by corporations with specific authorization 
by the board to be in the public interest and nec- 
essary for the public use. (1935, c. 459, s. 13.) 


§ 137-14. Application for charter.— Any num- 
ber of natural persons, not less than three, a 
majority of whom are citizens of the United 
States, may become a corporation by subscrib- 
ing, acknowledging, and filing in the office of the 
secretary of state articles of incorporation, here- 
inafter called “articles,” setting forth the informa- 
tion required by the general corporation act of 
the State, except as herein modified or changed. 
(1935, c. 459, s. 14.) 


Cross Reference.—As to information required in certifi- 
cate of incorporation for corporations generally, see § 55-2. 


§ 187-15. Purposes of incorporation enumer- 
ated.—The purposes for which a limited dividend 
and/or non-dividend rural development company 
is to be formed shall be as follows: To acquire, 
construct, maintain, and operate housing projects, 
subsistence homesteads and organized rural re- 
habilitation or community projects, and to es- 
tablish, loan, make loans for, and to assist in the 
establishment of small individual farms and farm 
homes, together with the necessary buildings and 
other structures, livestock, equipment, imple- 
ments and machinery, materials, supplies, facili- 
ties, medical, social and educational centers, co- 
Operative enterprises and commercial establish- 
ments essential to the growth and development 
of said rural rehabilitation or community projects, ' 
when authorized by and subject to the supervi- 
sion of the board of rural rehabilitation. (1935, 
c. 459, s. 14.) 


§ 137-16. Preference to applicants possessing 
certain qualifications. — Preference shall be given 
to applicants who are married or who have de- 
pendent families, have good moral character, and 
are experienced in farming and familiar with farm 
operations, or who are or recently were fatm- 
ers, farm tenants, share croppers, or farm labor- 
ers, or to good families of small incomes who will 
contribute to social advantages of the commun- 
ity, and each of whom may be approved by des- 
ignated representatives of the federal and state 
agricultural extension service. (1935, c. 459, s. 14.) 


§ 137-17. Capital stock. — The capital stock 
may consist cf one or more classes, the shares 
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of which shal! have a par value. 
§. 14.) 


§ 137-18. Declaration as to serving a public 
purpose; restriction on income from stock; dispo- 
sition of surplus.—Articles of incorporation shall 
contain a declaration that the corporation has 
been organized to serve a public purpose, and 
that it shall remain at all times subject to the 
supervision and control of the board or of other 
appropriate state authority; that all real estate 
acquired by it and all structures erected by it 
shall be deemed to be acquired for the purpose 
of promoting the public health and safety and 
satisfactory social and agricultural conditions, 
subject to the provision of the State Rural Re- 
habilitation Law; and that the stockholders of 
this corporation shall be deemed, when they sub- 
scribe to and receive the stock thereof, to have 
agreed that they shall at no time receive or ac- 
cept from the company, in repayment of their 
investment ‘in its stock, any sums in excess of 
the par value of the stock, together with cumula- 
tive dividends at a rate not in excess of six per 
centum per annum, and that any surplus in excess 
of such amount, if said company shall be dissolved, 
shall revert to the State of North Carolina, or to 
such federal department or agency that may have 
provided the funds for establishing a rural com- 
munity as herein, contemplated. (1935, c. 459, 
Sue 4) 


(1935, c. 459, 


§ 137-19. Power to borrow money and _ issue 
bonds secured by mortgage; amortization. Any 
company formed under this article may, subject 
to the approval of the board, borrow funds and 
secure the repayment thereof by bonds and mort- 
gages, or by an issue of bonds under trust in- 
denture. The bonds so issued and secured and 
the mortgage or trust indentures relating there- 
to may create a first or senior lien and a second 
or junior lien upon the real property embraced 
in any project or projects. Such bonds and 
mortgages may contain such other clauses and 
provisions as shall be approved by the board, in- 
cluding the right to assignment of rents and en- 
try into ,possession in case of default; but the 
operation of the rural community projects in the 
event of such entry by mortgagee or receiver 
shall be subject to the regulation of the board 
under this article. Provisions for the amortiza- 
tion of the bonded indebtedness of companies 
formed under this article shall be subject to the 
approval of the board, and the amortization pe- 
riod shall begin three years after the farm fam- 
ily or families are established on the land and 
continue semi-annually up to a limit of forty 
years. (1935, c. 459, s. 14.) 


§ 137-20. Application of general corporation 
laws.—The provisions of the general corporation 
act, as hereafter from time to time amended, sha!! 
apply to limited dividend and/or non-dividend 
rural rehabilitation companies, except where such 
provisions are in conflict therewith. (1935, c. 459, 
s. 14.) 


Cross Reference—For provisions 
act, see §§ 55-1 et seq. 


§ 137-21. Dividends on stock restricted. — No 
stockholder in any company formed hereunder 
shall receive any dividend, or other distribution 


of general corporation 
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based on stock ownership, in any one year in ex- 
cess of six per centum per annum, except that 
when in any preceding year, dividends of the 
amount prescribed in the articles of incorporation 
shall not have been paid on the said stock, the 
stockholders may be paid such deficiency without 
interest out of any surplus earned in any suc- 
ceeding years. (1935, c. 459, s. 15.) 


§ 137-22. Issuance of stock and bonds regu- 
lated.—No limited dividend and/or non-dividend 
company incorporated under this article shall is- 
sue stock, bonds, or income debentures except for 
money, services, or property actually received for 
the use and lawful purpose of the corporation. 
No stock, bonds, or income debentures shall be 
issued for property or services except upon a val- 
uation approved by the board of rural rehabilita- 
tion and such valuation shall be used in comput- 
ing actual or estimated cost. (1935, c. 459, s. 16.) 


§ 187-23. Exchange of stock and bonds for in- 
come debenture certificates. — The articles of in- 
corporation may authorize the issuance of income 
debenture certificates bearing no greater interest 
than five per centum per annum. After the in- 
corporation of a limited dividend rural rehabili- 
tation company, the directors thereof may, with 
the consent of two-thirds of the holders of any 
preferred stock that may be issued and outstand- 
jng, offer to the stockholders of the company the 
privilege of exchanging their preferred and com- 
mon stock in such quantities and at such times as 
may be approved by the board of rural rehabili- 
tation for such income debenture certificates, 
whose face value shall not exceed the par value 


of the stock exchanged therefor. (1935, c. 459, 
See ta) 
§ 187-24. Restrictions on corporations. — No 


limited dividend nor non-dividend company in- 
corporated under this article shall: 

(1) Acquire any real property or interest there- 
in unless it shall first have obtained from the 
board a certificate that such acquisition is neces- 
sary or convenient for the public purposes de- 
fined in this article. 

(2) Sell, transfer, assign, or:lease any real or 
personal property without first having obtained 
the consent of the board: Provided, however, that 
leases and/or sales conforming to the regulations 
and rules of the board and for actual occupancy 
by the lessees and/or purchasers may be made 
without the further consent of the board. Any 
conveyance, incumbrance, lease or sub-lease made 
in violation of the provisions of this section, and 
any transfer or assignment thereof, shall be void. 

(3) Charge or accept any rental, purchase price, 
or other charge in excess of the amounts pre- 
scribed by the board, except for the insurance of 
mortgage loans as provided under the Federal 
Housing Act. 

(4) Pay interest returns on its mortgage in- 
debtedness and its income debenture certificates 
at a higher rate than six per centum per annum. 

(5) Issue its stock, debentures and bonds -cover- 
ing any project or projects undertaken by it in 
an amount greater in the aggregate than the to- 
tal actual final cost of such project, including the 
lands, improvements, charges for financing and 
supervision approved by the board and interest 
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and other carrying charges during construction 
and the necessary supervision of the project or 
projects thereafter. 

(6) Mortgage any real property or issue any 
securities or evidences of indebtedness without 
first having obtained the approval of the board. 

(7) Enter into contracts for the construction of 
rural community projects or for the payments 
of salaries to officers or employees except subject 
to the inspection and revision of the board and 
under such regulations as the board from time to 
time may -prescribe. 

(8) Voluntarily dissolve without first having 
obtained the consent of the board. 

(9) Make any guaranty without the approval 
of the board. (1935, c. 459, s. 18.) 


§ 137-25. Earnings transferable to surplus; dis- 
tribution upon dissolution; surplus paid into gen- 
eral fund of state—The amount of net earn- 
ings transferable to surplus in any year after 
making or providing for the payments specified 
in subdivisions (a), (b), and (c) of section 137-10 
shall be subject to the approval of the board. 
The amount of such surplus shall not exceed 
fifteen per centum of the outstanding capital 
stock and/or income debentures of the corpora- 
tion, but the surplus so limited shall not be 
deemed to include- any increase in assets due to 
the reduction of mortgage or* amortization or 
similar payments. On dissolution of any limited 
dividend and/or non-dividend company the stock- 
holders and income debenture certificate holders 
shall in no event receive more than the par value 
of their stock and debentures plus accumulated, 
accrued, and unpaid dividends or interest there- 
on less any payment or distributions theretofore 
made other than by dividends provided in § 137- 
21, and any remaining surplus or other un- 
distributed earnings shall be paid into the gen- 
eral fund of the State of North Carolina, or shall 
be disposed of in such other manner as the board 
may direct and the governor may approve. (1935, 
c. 459, s. 19.) 


§ 137-26. Foreclosure actions; foreclosure or 
other judicial sale; unrestricted rights of mort- 
gagees.—(1) In any foreclosure action the board 
shall be a party defendant; and such board shall 
take all steps in such action necessary to pro- 
tect the interest of the public therein, and no 
costs shall be awarded against the board. Fore- 
closure shall not be decreed unless the court to 
which application therefor is made shall be sat- 
isfied that the interests of the lienholder or hold- 
ers cannot be adequately secured or safeguarded 
except by the sale of the property. In any such 
proceeding the court shall be authorized to 
make an order increasing the sale price to be 
charged for the farms, etc., in the project in- 
volved in such foreclosure, or appoint a receiver 
of the property, or grant such other and further 
relief as may be reasonable and proper. «In the 
event of a foreclosure sale or other judicial sale, 
the property shall, except as provided in the 
next succeeding paragraph of this section, be 
sold to a limited dividend and/or non-dividend 
corporation organized under this article, provided 
such corporation shall bid and pay a price for 
the property sufficient to pay court costs and all 
liens on the property with, interest. Otherwise 
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the property shall be sold free of all restrictions 
imposed by this article. 

(2) Notwithstanding the foregoing provisions 
of this section, wherever it shall appear that a 
corporation, subject to the supervision either of 
the state insurance department or state banking 
department, or the federal government or any 
agency or department of the federal government, 
shall have loaned on a mortgage, which is a lien 
upon any such property, such corporation shall 
have all the remedies available to a mortgagee 
under the laws of the State of North Carolina, 
free from any restrictions contained in this sec- 
tion, except that the board shall be made a party 
defendant and that such board shall take all steps 
necessary to protect the interests of the public, 
and no costs shall be awarded against it. (1935, 
c. 459, 8. 20,) 


§ 187-27. Application to board for one cor- 
poration to purchase property of another. — Be- 
fore any limited dividend or non-dividend corpo- 
ration incorporated under this article shall pur- 
chase the property of any other limited dividend 
or non-dividend corporation, it shall file an ap- 
plication. with the board in the manner hereinbe- 
fore provided as for a new project, and shall ob- 
tain the consent of the board to the purchase 
and agree to be bound by the provisions of this 
article, and the board shall not give its consent 
unless it is shown to the satisfaction of the board 
that the project is one that can be successfully 
operated according to the provisions of this arti- 
cle. - (1935, c. 459, s. 21.) 


§ 187-28. Notice to board required before ex- 
ecution of judgment against corporation.—In the 
event of a judgment against a limited dividend 
or non-dividend corporation: in any action not 
pertaining to the collection of a mortgage indebt- 
edness, there shall be no sale of any of the real 
property of such corporation except upon sixty 
days’ written notice to the board. Upon receipt 
of such notice the board shall take such steps as 
in its judgment may be necessary to protect the 
rights of all parties. (1935, c. 459, s. 22.) 


§ 187-29. Fees for examination of plans and 
supervision of construction and for other pur- 
poses; state not liable for board expenses. — The 
board may charge and collect from a limited div- 
idend or non-dividend corporation, incorporated © 
under this article, reasonable fees in accordance 
with rates to be established by the rules of the 
board for the examination of plans and specifi- — 
cations and the supervision of construction in an 
amount not to exceed one-quarter of one per cent 
of the cost of the project; for the holding of a 
public hearing upon application of a limited div- 
idend or non-dividend corporation an amount 
sufficient to meet the reasonable cost of adver- 
tising the notice thereof and of the transcript 
of testimony taken thereat; for any examination 
or investigation made upon application of a lim- 
ited dividend or non-dividend corporation and for 
any act done by the board, or any of its em- 
ployees, in performance of their duties under this 
article an amount reasonably calculated to meet 
the expense of the board incurred in connection 
therewith. In no event shall any part of the ex- 
penses of the board ever be paid out of the state 
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treasury. The board may authorize a limited 
dividend or non-dividend corporation to include 
such fees as part of the cost of a project, or as 
part of the charges specified in § 137-10, pursuant 
to rules to be established by the board. (1935, c. 
459, s. 238.) 


§ 137-30. Corporate existence limited; exten- 
sion.—The corporate existence of any corpora- 
tion authorized hereunder shall not extend be- 
yond sixty years from the date of incorpora- 
tion, and promptly upon such termination the 
corporation shall be liquidated and its assets dis- 
tributed as provided herein, unless general cor- 
poration laws, by approval of the state board of 
rural rehabilitation should grant an extension for 
an additional period of time. (1935, c. 459, s. 25.) 


Art. 2. North Carolina Rural Rehabilitation 
Corporation. 


§ 187-31. Designated a state agency. — The 
North Carolina rural rehabilitation corporation, 
a non-profit corporation, organized by the mem- 
bers of the commission of the North Carolina 
emergency relief administration, and chartered 
by the State to serve as a social and financial in- 
strumentality in assisting to rehabilitate individ- 
uals and families by enabling them to secure sub- 
sistence and gainful employment from the soil 
and co-ordinated and other enterprises in order 
to restore them as self sustaining citizens and 
thereby reduce the burden of public relief for 
the needy and unemployed, is hereby recognized 
and designated as an agency of the State of North 
Carolina and of the North Carolina emergency 
relief administration and its successor within the 
powers and limitations of its charter for the car- 
rying out of said objects and purposes. (1935, 
c. 314, s. 1.) 


§ 187-82. Powers ot corporation. — The cor- 
poration is hereby authorized to accept and re- 
ceive loans, grants and other assistance from the 
United States government, departments and/or 
agencies thereof for its use or for relief and re- 
habilitation purposes as well as to receive like fi- 
nancial and other aid when extended by the State 
of North Carolina or any of its departments, po- 
litical subdivisions or agencies or any municipal- 
ity, or from other sources, either public or pri- 


_ vate, and to employ the same in carrying out its 


rehabilitation purposes and activities; to utilize 
such means and agencies as shall be found use- 
ful or necessary to carry out the purposes of this 
article and which will facilitate the securing of 
co-operation and financial assistance from the 
government of the United States; its departments 
or agencies, in aid thereof. (1935, c. 314, s. 2.) 


§ 137-38. Codperation by state officers, boards, 
etc.— The various officers, boards, courts and 
governing bodies of the State engaged in any way 
in the relief of destitution and unemployment are 
hereby authorized to co-operate with the North 
Carolina rural rehabilitation corporation for the 
purposes specified in § 137-31. (1935, c. 314, s. 3.) 


§ 137-34. Fund for loans to county boards of 
education for erecting or equipping vocational 
buildings, etc—As of the. twenty-sixth day of 
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the North Carolina rural rehabilitation corporation 
is hereby authorized to create a fund of three hun- 
dred twenty-five thousand dollars ($325,000.00) 
to be used, together with any net income accru- 
ing thereon, for loans, to be made in the manner 
hereinafter set forth, to county boards of education 
for the purpose of erecting or equipping voca- 
tional buildings for teaching agriculture and home 
economics. -(1989, cc. 241; s. 1; 1941, c. 307, s. 1.) 


Editor’s Note.—The 1941 amendment inserted the word 
“net” in line six of this section. 


§ 187-35. Loans to be made through state 
board of education.—The said loans shall be made 
through and with the assistance of the state board 
of education in the following manner: 


(a) As applications for loans are made, the di- 
rector of schoolhouse planning and the director 
of vocational education, state department of pub- 
lic instruction, will select aad recommend rural 
communities in which vocational agricultural and 
home economics buildings should be constructed 
or equipped. 


(b) The local government commission will then 
determine whether the county or school district 
can, under the constitution, borrow funds neces- 
sary for the construction or equipment of such 
buildings. 

(c) The state board of education will then 
pass upon, and approve or disapprove, the project 
from the standpoint of the state educational sys- 
tem. 


(d) Such projects as have been approved will 
be submitted to the finance committee of the 
board of directors of North Carolina rural re- 
habilitation corporation for final approval. 


(e) Upon such final approval the North Car- 
olina rural rehabilitation corporation will deliver 
to the state board of education the funds which 
are to be advanced. 


(f) Said funds will be loaned by the state board 
of education according to the same rules and reg- 
ulations and legal requirements as those under 
which the state literary fund is now administered. 


(g) Said loans will be repayable in ten (10) 
equal annual installments and will bear interest at 
four per cent per annum, payable annually, semi- 
annually, or quarterly, as the state board of edu- 
cation shall determine. 

(h) All loans made by the state board of edu- 
cation from such funds so advanced by the rural 
rehabilitation corporation shall be evidenced by 
notes payable to the order of the rural rehabilita- 
tion corporation and upon completion of said loan, 
such notes shall be delivered, without further lia- 
bility upon the state board of education, to the 
rural rehabilitation corporation and a proper re- 
ceipt taken therefor. (1939, c. 241, s. 2.) 


§ 137-36. Approval of applications from county 
boards by state board of education.—The state 
board of education is hereby empowered to 
receive and approve applications from county 
boards of education for such vocational agricul- 
tural and home economics buildings or equipment 
loans in the same manner and on the same forms 
as it now receives applications for loans from the 
state literary fund, and in accordance with §§ 115- 
220 to 115-224, and in accordance with other ap- 
plicable provisions of law. (1939, c. 241, s. 3.) 
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§ 187-37. Loans from state literary fund—As 
an alternative method cof making loans to county 
boards of education for the purpose of erect- 
ing or equipping such vocational agricultural 
and home economics buildings, the state board of 
education is hereby empowered to make loans for 
said purposes from the state literary fund and to 
sell or transfer, without recourse, the notes re- 
ceived for said loans (together with the security 
therefor) to North Carolina rural rehabilitation 
corporation. Loans so made from the state lit- 
erary fund for such vocational agricultural and 
home economics buildings shall be made in ac- 
cordance with §§ 115-220 to 115-224, and in ac- 
cordance with other applicable provisions of law. 
(1939, c. 241, s. 4.) 


§ 137-88. County boards of education author- 
ized to borrow funds.— County boards of educa- 
tion are hereby empowered to borrow through 
or from the state board of education amounts nec- 
essary for constructing or equipping vocational 
agricultural and home economics buildings to the 
same extent and in the same manner as they are 
now authorized by law to borrow from the state 
literary fund by the provisions of §§ 115-220 to 
115-224, and by other applicable provisions of law. 
(1989, -c.- 241, "s.25,) 


§ 137-39. Creation of fund for loans to stu- 


dents of rural social science authorized.—As of the 
twenty-sixth day of July, one thousand nine hun- 
dred and thirty-eight, the North Carolina rural re- 
habilitation corporation is hereby ‘authorized to 
~create a fund of twenty-five thousand dollars 
($25,000.00) to be used, together with any net in- 
come accruing thereon, for loans to students en- 
gaged in the study of rural social science; and 
the directors of North Carolina rural rehabilita- 
tion corporation are hereby authorized to make 
such regulations relative to said loans as to the 
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said board of directors may seem advisable. 
(1939;' c 241,78.) 63,4941, Cir a0T,is.0e0) 


Editor’s Note.—The 1941 amendment inserted in this sec- 
tion the words: “together with any net income accruing 
thereon.” 


§ 187-40. Creation of fund for administra- 
tive expenses of corporation—As of the nine- 
teenth day of May, one thousand nine hundred 
and thirty-eight, the North Carolina rural rehabili- 
tation corporation is hereby authorized to create a 
fund of ten thousand dollars ($10,000.00) to be 
used for administrative expenses of said corpora- 
tion, and after said administrative expense fund 
has been exhausted the expenses of the corpora- 
tion shall be paid out of income from the voca- 
tional building loan fund and the social work stu- 
dent loan fund herein provided. (1939, c. 241, 
S17 pel 941,13 3075/08.) 

Editor’s Note.—The 1941 amendment added that part of 
this section beginning with the words “and after said.” 


§ 137-41. Transfers of real and personal assets 
to farm security administration in trust, etc., rati- 
fied.—There is hereby ratified the act of North 
Carolina rural rehabilitation corporation and its 
board of directors in transferring to the farm se- 
curity administration of the United States depart- 
ment of agriculture all of its real and personal as- 
sets of every kind and description (except the 
funds hereinabove referred to and except sums 
necessary for or incident to making the transfer to 
farm security administration), in trust until the 
twentieth day of May, one thousand nine hundred 
and fifty, to use said property for certain purposes 
of the North Carolina rural rehabilitation corpo- 
ration selected and designated by the board of 
directors of said corporation, and in trust there- 
after to repay or redeliver to’ North Carolina 
rural rehabilitation corporation any unused or 
unexpended portions of said property. (1939, c. 
241, s. 8.) 


Chapter 138. Salaries and Fees. 


Sec. 

138-1. Annual salaries payable monthly. 

138-2. Payment of fees; when to be paid in ad- 
vance. 


§ 188-1. Annual salaries payable monthly.—All 
annual salaries shall be paid monthly. (Rev., s. 
2772; Code, s. 3731; 1893, c. 54; 1925, c. 230; 1929, 
é. 100; GC. S. 3847.) 


§ 138-2. Payment of fees; when to be paid in 
advance.—All public officers shall receive the fees 
prescribed for them respectively, from the per- 
sons for whom, or at whose instance, the service 
shall be performed, except persons suing as pau- 
pers, and no officer shall be compelled to perform 
any service, unless his fee be paid or tendered, ex- 
cept in criminal actions. The said officers shall 
receive no extra allowance or other compensation 
whatever, unless the same shall be expressly au- 
thorized by statute. In case the service shall be 
ordered by any proper officer of the state, or of a 
county, for the benefit of the state or county, the 
fees need not be paid in advance; but if for the 


Sec. 
138-3. Compensation limited to that fixed by law. 


state, shall be paid by the state, as other claims 
against it are; if for a county, by the board of 
commissioners, out of the county funds. ‘The fees 
in criminal cases are not demandable in advance. 
(Rev., s. 2804; Code, ss. 3758, 1173; C. S. 3849.) 


Cross References.—As to fees in criminal cases not being 
demandable in advance, see § 6-6; as to summary judgment 
for official fees, see § 6-2; as to liability of defendant in 
criminal actions for costs, see §§$ 6-45 to 6-48; as to liability 
of prosecutor for costs, see § 6-49 et seq.; as to constitu- 
tional provision, see Art. IV, sec. 18. 

Officers of Court Must Demand Fees.—Officers of the 
courts are not compelled to perform their duties, unless 
the fees prescribed by law are paid or tendered them, but 
they must demand them before laches can be imputed to 
the litigants. West v. Reynolds, 94 N. C. 333. 

Same—When Demand Not Made. — The officer is not 
“compelled to perform’ the required service, but he may 
perform it, and dispense with the payment, and if he does 
not so intend, he should say so at the time, and not presume 
that the posting of the notice in his office, of an inflexible 
rule that he had adopted and from which he would not 
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under any circumstances depart, would be known to every 
one. West v. Reynolds, 94 N. C. 333, 336. 

Effect of Unconditional Pardon.—Fees due officers of the 
court are vested rights by law, and are not discharged when 
the defendant receives an unconditional pardon, after con- 
viction and sentence, from the Governor of the State. State 
v. Mooney, 74 N. C. 98. 

When Pardon Discharges Defendant from Costs. — In 
State v. Underwood, 64 N. C. 599, it was held that where the 
pardon is pleaded after verdict and before judgment, it will 
discharge the defendant from the costs. State v. Mooney, 
74 N. C. 98, 99. ‘ 

Supreme Court Clerk’s Fee for Docketing Case. — The 
appellant’s undertaking does not cover the fee of the clerk 
of the Supreme Court in docketing the case, and the clerk 
is in the exercise of his right in refusing to docket the 
transcript where he has demanded the prescribed fee in 
advance and its payment has been refused. Dunn vy. Clerk’s 
Office, 176 N.C) 50, 96S. E. 738. 

Right of Clerk of Superior Court. — The clerk had the 
right, even under the common law, as he has under the 
statute, to demand his fees in advance. West v. Reynolds, 
94 N. C. 333; Clerk v. Wagoner, 26 N. C. 131; Andrews v. 
Whisnant, 83 N. C. 446; Long v. Walker, 105 N. C. 90, 97, 
10 S. E. 858; Martin v. Chesteen, 75 N. C. 96; Ballard v. 
Gay, 108 N. C. 544, 545, 13 S. E. 207. 

Same—In Criminal Actions——In criminal actions, the 
clerk of the superior court cannot require that the costs of 
transcript upon appeal shall be paid in advance, although 
the defendant did not appeal in forma pauperis, and a 
certiorari will issue directing the clerk to send up the 
transcript which he holds for such prepayemnt. State v. 
Wash, 109) Ne ©, 822, 13S. E. 733. 

Same—Section 1-305.—This section and section 1-305 pro- 
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viding that clerk shall issue execution on all judgments ren- 
dered in their respective courts, within six weeks of the ren- 
dition thereof, or be amerced in the sum of one hundred dol- 
lars, must be construed together, it follows that clerks of the 
superior court will not incur the penalty prescribed in sec- 
tion 1-305 unless the plaintiff pays or tenders him his fees 
for that service. Bank v. Bobbitt, 111 N. C. 194, 16 S. E. 169. 

Register May Refuse to Function.—The register has the 
right to refuse to treat a mortgage as delivered to him for 
registration until his fees in that respect had been paid. 
Cunninggim vy. Peterson, 109 N. C. 33, 38, 13 S. E. 714. 

Legislative Power.—The Legislature may reduce or in- 
crease the salaries of such officers as are not protected by 
the constitution, during their term of office. Cotten v. 
Ellis, 52 N. C. 545. 

Taxation of Salary.—But a State cannot tax the salary of 
a state officer whose office is created by the Constitution. 
Purnell v. Page, 133 N. C. 125, 45 S. EB. 534. And this applies 
to the salaries of judges. State Const. Art. IV, § 18, and 
notes thereto. 

Improperly Collected Fee Subject to Recovery.—Where a 
person is compelled to pay a public officer fees which he had 
no right to claim, in order to induce him to do his duty 
such fees may be recovered back.’ Robinson v. Ezzell, 72 N. 


C231 

§ 138-3. Compensation limited to that fixed by 
law.—No officer or employee of the state shall 
receive any compensation other than the salaries 
fixed by law, except as provided by way of fees 
or by special appropriation or from any depart- 
mental fund. (1907, c. 830, s. 1; 1907, c. 994, s. 1; 
1925,°¢, 128, )s.°13°C.-S, 3850, ) 


Chapter 139. Soil Conservation Districts. 


Sec. 

139-1. Title of chapter. 

139-2. Legislative determinations, and declaration 
of policy. 

139-3. Definitions. i 

139-4. State soil conservation committee. 

139-5. Creation of soil conservation districts. 

139-6. Election of three supervisors for each dis- 
tects 

139-7. Appointment, qualifications and tenure of 
supervisors. 


§ 139-1. Title of chapter.—This chapter may 
be known and cited as the Soil Conservation Dis- 
iia Cusmla WemeClLO3 7. 6Ce 593,, Saal.) 


§ 139-2. Legislative determinations, and dec- 
laration of policy.—It is hereby declared, as a 
matter of legislative determination— 

A. The Condition—vThe farm, forest and graz- 
ing lands of the state of North Carolina are 
among the basic assets of the state and the 
preservation of these lands is necessary to protect 
and promote the health, safety, and general wel- 
fare of its people; improper land-use prac- 
tices have caused and have contributed to, and 
are now causing and contributing to, a progres- 
sively more serious erosion of the farin and graz- 
ing lands of this state by wind and water; 
the breaking of natural grass, plant, and forest 
cover has interfered with the natural factors of 
‘soil stabilization, causing loosening of soil and ex- 
haustion of humus, and developing a soil condition 
that favors erosion; the topsoil is being blown and 
washed out of fields and pastures; there has been 
an accelerated washing of sloping fields; these 
processes of erosion by wind and water speed up 


Sec. 
139-8. 
139-9. 
139-10. 
139-11. 


Powers of districts and supervisors. 

Adoption of land-use regulations. 

Enforcement of land-use regulations. 

Nonobservance of prescribed regulations; 
performance of work under the regula- 
tions by the supervisors. 

Co-operation between districts. 

Discontinuance of districts. 


139-12. 
139-13. 


with removal of absorptive topsoil, causing ex- 
posure of less absorptive and less protective but 
more erosive subsoil; failure by any land occupier 
to conserve the soil and control erosion upon his 
lands causes a washing and blowing of soil and 
water from his lands onto other lands arid makes 
the conservation of soil and control of erosion on 
such other lands difficult or impossible. 


B. The Consequences—The consequences of 
such soil erosion in the form of soil-blowing and 
soil-washing are the silting and sedimentation of 
stream channels, reservoirs, dams, ditches, and 
harbors; the loss of fertile soil material in dust 
storms; the piling up of soil on lower slopes, and 
its deposit over alluvial plains; the reduction in 
productivity or outright ruin of rich bottom lands 
by overwash of poor subsoil material, sand, and 
gravel swept out of the hills; deterioration of soil 
and its fertility, deterioration of crops grown 
thereon, and declining acre yields despite develop- 
ment of scientific processes for increasing such 
yields; loss of soil and water which causes de- 
struction of food and cover for wildlife; a blow- 
ing and washing of soil into streams which silts 
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over spawning beds, and destroys water plants, 
diminishing the food supply of fish; a diminishing 
of the underground water reserve, which causes 
water shortages, intensifies periods of drought, 
and causes crop failures; an increase in the speed 
and volume of rainfall run-off, causing severe and 
increasing floods, which bring suffering, disease. 
and death; impoverishment of families attempting 
to farm’ eroding and eroded lands; damage to 
roads, highways, railways, farm buildings, and 
other property from floods and from dust storms; 
and losses in navigation, hydro-electric power, 
municipal water supply, drainage developments, 
farming, and grazing. 

C. The Appropriate Corrective Methods—To 
conserve soil resources and control and prevent 
soil erosion, it is necessary that land-use practices 
contributing to soil wastage and soil erosion be 
discouraged and discontinued, and appropriate 
soil-conserving land-use practices be adopted and 
carried out. Among the procedures necessary 
for widespread adoption, are the carrying on of 
engineering operations such as the construction of 
terraces, terrace outlets, check-dams, dikes, ponds, 
ditches, and the like; the utilization of strip crop- 
ping, lister furrowing, contour cultivating, and 
contour furrowing; land irrigation; seeding and 
planting of. waste, sloping, abandoned, or eroded 
lands with water-conserving and erosion-prevent- 
ing plants, trees, and grasses; forestation and re- 
forestation; rotation of crops; soil stabilization 
with trees, grasses, legumes, and other thick-grow- 
ing, soil-holding crops; the addition of soil amend- 
ments; manurial materials, and fertilizers for the 
correction of soil deficiencies and/or to promote 
increased growth of soil-protecting crops; retarda- 
tion of run-off by increasing the absorption of 
rainfall‘ and retirement from cultivation of steep, 
highly erosive areas and areas now badly gullied 
or otherwise eroded. 

D. Declaration of Policy—It is hereby declared 
to be the policy of the legislature to provide for 
the conservation of the soil and soil resources of 
this state, and for the control and prevention of 
soil erosion, and thereby to preserve natural re- 
sources, control floods, prevent impairment of 
dams and. reservoirs, assist in maintaining the 
navigability of rivers and harbors, preserve wild- 
life, protect the tax base, protect public lands, and 
protect and promote the health, safety, and gen- 


eral welfare of the people of this state. (1937, c. 
393, s. 2.) 
§ 189-8. Definitions. — Wherever used or re- 


ferred to in this chapter, unless a different mean- 
ing clearly appears from the context: 


(1) “District” or “soil conservation district’ 
means a governmental subdivision of this state, 
‘and a public body corporate and politic, organized 
in accordance with the provisions of this chapter, 
for the purposes, with the powers, and subject to 
the restrictions hereinafter set forth. 

(2) “Supervisor” means one of the members of 
the governing body of a district, elected or ap- 
pointed in accordance with the provisions of this 
chapter. 

(3) “Committee” or “state soil conservation 
committee’ means the agency created in § 139-4. 

(4) “Petition” means a petition filed under the 
provisions of subsection A of § 139-5 for the crea- 
tion of a district. 
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(5) “Nominating petition” means a petition filed 
under the provisions of § 139-6 to nominate candi- 
dates for the office of supervisor of a soil conserva-. 
tion district. 

(6) “State’ means the state of North Carolina. 

(7) “Agency of this state” includes the govern- 
ment of this state and any subdivision, agency, or 
instrumentality, corporate or otherwise, of the 
government of the state. 

(8) “United States” or “agencies of the United 
States” includes the United States of America, 
the soil conservation service of the United States 
Department of Agriculture, and any other agency 
or instrumentality, corporate or otherwise, of the 
United States of America. 

(9) “Government” or “governmental” includes 
the government of this state, the government of 
the United States, and any subdivision, agency, 
or instrumentality, corporate or otherwise, of ei- 
ther of them. 

(10) “Land occupier” or “occupier of land” in- 
cludes any person, firm, or corporation who shall 
hold title to, or shall have contracted to purchase 
any lands lying within a district organized under 
the provisions of this chapter. 

(11) “A qualified voter’ includes any person 
qualified to vote in elections by the people under 
the constitution of this state. 

(12) “Due notice’ means notice published at 
least twice, with an interval of at least:seven days 
between the two publication dates, in a newspa- 
per or other publication of general circulation 
within the appropriate area, or if no such publi- 
cation of general circulation be available, by post- 
ing at a reasonable number of conspicuous places 
within the appropriate area, such posting to in- 
clude, where possible, posting at public places 
where it may be customary to post notices con- 
cerning county or niunicipal affairs generally. At 
any hearing held pursuant to such notice, at the 
time and place designated in such notice, adjourn- 
ment may be made from time to time without the 
necessity of renewing such notice for such ad- 
journed dates. (1937, c. 393, s. 3.) 


§ 139-4. State soil conservation committee. 
-—A. There is hereby established to serve as an 
agency of the state and to’ perform the functions 
conferred upon it in this chapter, the state soil 
conservation committee. The following shal! 
serve, ex-officio, as members of the committee: 
The director of the state agricultural extension 
service, the director of the state agricultural ex- 
periment station, and the state forester. The - 
committee may invite the secretary of agriculture 
of the United States of America to appoint one 
person who is a resident of North Carolina to 
serve with the above-mentioned members as a 
member of the committee. The committee in co- 
operation with the North Carolina State College 
of Agriculture and Engineering in the state shall 
develop a program for soil conservation and for 
other purposes as provided for in this chapter, and 
shall keep a record of its official actions, shali 
adopt a seal, which séal shall be judicially noticed, 
and may perform such acts, hold such public 
hearings, and promulgate such rules and regula- 
tions as may be necessary for the execution of its 
functions under this chapter. 

B. The state soil conservation committee may 
employ an administrative officer and such techni- 
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cal experts and such other agents and employees, 
permanent and temporary, as it may require, and 
shall determine their qualifications, duties and 
compensation. The committee may call upon the 
attorney general of the state for such legal serv- 
ices as it may require; it shall have authority to 
delegate to its chairman, to one or more of its 
members, or to one or more agents or employees; 
such powers and duties as it may deem proper. 
It shall be supplied with suitable office accommo- 
dations at the seat of the state government, and 
shall be furnished with the necessary supplies and 
equipment. Upon request of the committee, for 
the purpose of carrying out any of its functions, 
the supervising officer of any state agency, or of 
any state institution of learning shall, insofar as 
may be possible under available appropriations, 
and having due regard to the needs of the agency 
to which the request is directed, assign or detail 
to the committee members of the staff or person- 
nel of such agency or institution of learning, and 
make such special reports, surveys, or studies as 
the committee may request. 

C. The committee shall designate its chairman, 
and may, from time to time, change such designa- 
tion. A member of the committee shall hold of- 
fice so long as he shall retain the office by virtue 
of which he shall be serving on the committee. 
A majority of the committee shall constitute a 
quorum, and the concurrence of a majority of the 
committee in any matter within their duties shall 
be required for its determination. The chairman 
and members of the committee shall receive no 
compensation for their services on the committee. 
but shall be entitled to expenses, including travel- 
ing expenses, necesSarily incurred in the discharge 
of their duties on the committee. The committee 
shall provide for the execution of surety bonds 
for all employees and officers who shall be en- 
trusted with funds or property, shall provide for 
the keeping of a full and accurate record of all 
proceedings and of all resolutions, regulations, 
and orders issued or adopted; and shall provide 
for an annual audit of the accounts of receipts 
and disbursements. 


D. In addition to the duties and powers here- 
inafter conferred upon the state soil conservation 
committee, it shall have the following duties and 
powers: 

(1) To offer such assistance as may be appro- 
priate to the supervisors of soil conservation dis- 
tricts, organized as provided hereinafter, in the 
carrying out of any of their powers and programs. 


(2) To keep the supervisors of each of the sev- 
eral districts organized under the provisions of 
this chapter informed of the activities and expe- 
rience of all other districts organized hereunder, 
and to facilitate an interchange of advice and ex- 
perience between such districts and cooperation 
between them. 

(3) To coordinate the programs of the several 
soil conservation districts organized hereunder so 
far as this may be done by advice and consulta- 


tion. 


(4) To secure the cooperation and assistance of 
the United States and any of its agencies, and of 
agencies of this state, in the work of such dis- 
tricts. 

(5) To disseminate information throughout the 
state concerning the activities and programs of 
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the soil conservation districts organized hereun- 
der, and to encourage the formation of such dis- 
tricts in areas where their organization is desir- 
able. (1937, c. 393, s. 4.) 


§ 189-5. Creation of soil conservation districts. 
—A. Any twenty-five occupiers of land lying 
within the limits of the territory proposed to be 
organized into a district may file a petition with 
the state soil conservation committee asking that 
a soil conservation district be organized to func- 
tion in the territory described in the petition. Such 
petition shall set forth: 

(1) The proposed name of said district. 

(2) That there is need, in the interest of the 
public health, safety, and welfare, for a soil con- 
servation district to function in the territory de- 
scribed in the petition. 

(3) A description of the territory proposed to 
be organized as a district, which description shall 
not be required to be given by metes and bounds 
or by legal subdivisions, but shall be deemed suffi- 
cient if generally accurate. 

(4) A request that the state soil conservation 
committee duly define the boundaries for such dis- 
tricts; that a referendum be held within the terri- 
tory so defined on the question of the creation of 
a soil conservation district in such territory; and 
that the committee determine that such a district 
be created. 

Where more than one petition is filed covering 
parts of the same territory, the state soil conserva- 
tion committee may consolidate all or any such pe- 
titions. 

B. Within thirty days after such a petition has 
been filed with the state soil conservation commit- 
tee, it shall cause due notice to be given.of a pro- 
posed hearing upon the question of the desirability 
and necessity, in the interest of the public health, 
safety, and welfare, of the creation of such dis- 
tricts, upon the question of the appropriate bound- 
aries to be assigned to such district, upon the pro- 
priety of the petition and other proceedings taken 
under this chapter, and upon all questions relevant 
to such inquiries. All occupiers of land within the 
limits.of the territory described in the petition, 
and of lands within any territory considered for 
addition to such described territory, and all other 
interested parties, shall have the right to attend 
such hearings and to be heard. If it shall appear 
upon the hearing that it may be desirable to in- 
clude within the proposed district territory out- 
side the area within which due notice of the hear- 
ing has been given, the hearing shall be adjourned 
and due notice of further hearing shall be given 
throughout the entire area considered for inclusion 
of the district, and such further hearing held. 
After such hearing, if the committee shall deter- 
mine, upon the facts presented at such hearing and 
upon such other relevant facts and information as 
may be available, that there is need, in the interest 
of the public health, safety and welfare, for a soil 
conservation district to function in the territory 
considered at the hearing, it shall make and record 
such determination, and shall define, by metes and 
bounds or by legal subdivisions, the boundaries of 
such district. In making such determination and 
in defining such boundaries, the committee shall 
give due weight and consideration to the topogra- 
phy or the area considered and of the state and 
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composition of soils therein, the distribution of 
erosion, the prevailing land-use practices, the de- 
sirability and necessity of including within the 
boundaries the particular lands under considera- 
tion and the benefits such lands may receive from 
being included within such boundaries, the relation 
of the proposed area to existing watersheds and 
agricultural regions, and to other soil conservation 
districts already organized or proposed for organi- 
zation under the provisions of this chapter, and 
such other physical, geographical and economic 
factors as are relevant, having due regard to the 
legislative determination set forth in § 139-2: The 
territory to be included within such boundaries 
need not be contiguous. If the committee shall 
determine after such hearing, after due considera- 
tion of the said relevant facts, that there is no 
need for a soil conservation district to function in 
the territory considered at the hearing, it shall 
make and record such determination and _ shall 
deny the petition. After six months shall have ex- 
pired from the date of the denial of any such peti- 
tion, subsequent petitions covering the same or 
substantially the same territory may be filed as 
aforesaid and new hearings held and determina- 
tions made thereon. 

C. After the committee has made and recorded a 
determination that there is need, in the interest of 
the public health, safety and welfare for the organi- 
zation of a district in a particular territory and 
has defined the boundaries thereof, it shall con- 
sider the question whether the operation of a dis- 
trict within such boundaries with the powers con- 
ferred upon soil conservation districts in this chap- 
ter is administratively practicable and feasible. To 
assist the committee in the determination of such 
administrative practicability and feasibility, it shall 
be the duty of the committee, within a reasonable 
time after entry of the finding that there is need 
for the organization of the proposed district and 
the determination of the boundaries thereof, to 
hold a referendum within the proposed district 
upon the proposition of the creation of the district, 
and to cause due notice of such referendum to be 
given. The question shall be submitted by ballots 
upon which the words “For creation of a soil con- 
servation district of the lands below described and 
lying in the county (Ges)<Ofmacenaces et atae Seek and 
* and “Against creation of a soil conserva- 
tion district of the lands below described and ly- 
ing in the county (ies) of ANG Weeeoe tne 
shall appear with a square before each proposition 
and a direction to insert an X mark in the square 
before one or the other of said propositions as the 
voter may favor or oppose creation of such dis- 
trict. The ballot shall set forth the boundaries of 
such proposed district as determined by the com- 
mittee. All occupiers of land lying within the 
boundaries of the territory, as determined by the 
state soil conservation committee, shall be eligible 
to vote in such referendum. Only such land oc- 
cupiers shall be: eligible to vote. 

D. The committee shall pay all expenses for the 
issuance of such notices and the conduct of such 
hearings and referenda, and shall supervise the 
conduct of such hearings and referenda. It shall 
issue appropriate regulations governing the con- 
duct of such hearings and referenda, and provid- 
ing for the registration prior to the date of the 
date of the referendum of all eligible voters, or 
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prescribing some other appropriate procedure for 
the determination of those eligible as voters in 
such referendum. No informality in the conduct 
of such referendum or in any matters relating 
thereto shall invalidate said referendum or the re- 
sult thereof if notice thereof shall have been given 
substantially as herein provided and said referen- 
dum shall have been fairly conducted. 

E. The committee shall publish the results of 
such referendum and shall thereafter consider and 
determine whether the operation of the district 
within the defined boundaries is administratively 
practicable and feasible.- If the committee shall 
determine that the operation of such district is not 
administratively practicable and feasible, it shall 
record such determination and deny the petition. 
If the committee shall determine that the opera- 
tion of such district is administratively practicable 
and feasible, it shall record such in the manner 
hereinafter provided. In making such determina- 
tion the committee shall give due regard and 
weight to the attitudes of the occupiers of lands 
lying within the defined boundaries, the number of 
land occupiers eligible to vote in such referendum 
who shall have voted, the proportion of the votes 
cast in such referendum in favor of the creation of 
the district to the total number of votes cast, the 
approximate wealth and income of the land occu- 
piers of the proposed district, the probable expense 
of carrying on erosion control operations within 
such district, and such other economic and social 
factors as may be relevant to such determination, 
having due regard to the legislative determination 
set forth in § 139-2: Provided, however, that the 
committee shall not have authority to determine 
that the operations of the proposed district within 
the defined boundaries is administratively practica- 
ble and feasible unless at least a majority of the 
votes cast in the referendum upon the proposition 
of creation of the district shall have been cast in 
favor of the creation of such district. 

F. If the committee shall determine that the 
operation of the proposed district within the de- 
fined boundaries is administratively practicable 
and feasible, it shall appoint two supervisors to 
act, with the three supervisors elected as provided 
hereinafter, as the governing body of the district. 
Such district shall be a governmental subdivision 
of this state and a public body corporate and 
politic, upon the taking of the following proceed- 
ings: 

The two appointed supervisors shall present to 
the secretary of state an application signed by 
them which shall set forth (and such application 
need contain no detail other than the mere recit- 
als): (1) that a petition for the creation of the 
district was filed with the state soil conservation 
committee pursuant to the provisions of this chap- 
ter, and that the proceedings specified in this chap- 
ter were taken pursuant to such petition; that the 
application is being filed in order to complete the 
organization of the district as a governmental sub- 
division and public body, corporate and politic 
under this chapter; and that the committee has ap- 
pointed them as supervisors; (2) the name and of- 
ficial residence of each of the supervisors, together 
with a certified copy of the appointment evidenc- 
ing their right to office; (3) the term of office of 
each of the supervisors; (4) the name which is 
proposed for the district; and (5) the location of 
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the principal office of the supervisors of the dis- 
trict. The application shall be subscribed and 
sworn to by each of the said supervisors before an 
officer authorized by the laws of this state to take 
and certify oaths, who shall certify upon the ap- 
plication that he personally knows the supervisors 
and knows them to be the officers as affirmed in 
the application, and that each has subscribed there- 
to in the officer’s presence. ‘The application shall 
be accompanied by a statement by the state soil 
conservation committee, which shall certify (and 
such statement need contain no detail other than 
the mere recitals) that a petition was filed, notice 
issued, and hearing held as aforesaid, that the 
committee did duly determine that there is need, 
in the interest of the public health, safety and wel- 
fare, for a soil conservation district to function in 
the proposed territory and did define the bound- 
aries thereof; that notice was given and a referen- 
dum held on the question of the creation of such 
district, and that the result of such referendum 
showed a majority of the votes cast in such refer- 
endum to be in favor of the creation of the dis- 
trict; that thereafter the committee did duly deter- 
mine that the operation of the proposed district is 
administratively practicable and feasible. The said 
statement shall set forth the boundaries of the dis- 
trict as they have been defined by the committee. 

The secretary of state shall examine the applica- 
tion and statement and, if he finds that the name 
proposed for the district is not identical with that 
of any other soil conservation district of this state 
or so nearly similar as to lead to confusion or un- 
certainty, he shall receive and file them and shall 
record them in an appropriate book of record in 
his office. If the secretary of state shall find that 
the name proposed for the district is identical with 
that of any other soil conservation district of this 
state, or so nearly similar as to lead to confusion 
and uncertainty, he shall certify such fact to the 
state soil conservation committee, which shall 
thereupon submit to the secretary of state a new 
name for the said district, which shall not be sub- 
ject to such defects. Upon receipt of such new 
name, free of such defects, the secretary of state 
shall record the application and statement, with 
the name so modified, in an appropriate book of 
record in his office. When the application and 
statement have been made, filed and recorded, as 
herein provided, the district shall constitute a gov- 
ernmental subdivision of this state and a public 
body corporate and politic. The secretary of state 
shall make and issue to the said supervisors a cer- 
tificate, under the seal of the state, of the due or- 
ganization of the said district, and shall record 
such certificate with the application and statement. 
The boundaries of such district shall include the 
territory as determined by the state soil conserva- 
tion committee as aforesaid, but in no event shall 
they include any area included within the bound- 
aries of another soil conservation district organ- 
ized under the provisions of this chapter. 

G. After six months shall have expired from the 
date of entry of a determination by the state soil 
conservation committee that operation of a pro- 
posed district is not administratively practicable 
and feasible, and denial of a petition pursuant to 
such determination, subsequent petitions may be 
filed as aforesaid, and action taken thereon in ac- 
cordance with the provisions of this chapter. 
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H. Petitions for including additional territory 
within an existing district may be filed with the 
state soil conservation committee, and the pro- 
ceedings herein provided for in the case of peti- 
tions to organize a district shall be observed in 
the case of petitions for such inclusions. ‘The 
committee shall prescribe the form for such peti- 
tions, which shall be as nearly as may be in the 
form prescribed in this chapter for petitions to or- 
ganize a district. Where the total number of land 
occupiers in the area proposed for inclusion shall 
be less than twenty-five, the petition may be filed 
when signed by two-thirds of the occupiers of such 
area, and in such case no referendum need be held. 
In referenda petitions for such inclusion, all occu- 
piers of land lying within the proposed additional 
area shall be eligible to vote. 

I. In any suit, action or proceeding involving 
the validity or enforcement of, or relating to any 
contract, proceeding or action of the district, the 
district shall be deemed to have been established 
in accordance with the provisions of this chapter 
upon proot of the issuance of the aforesaid certifi- 
cate by the secretary of state. A copy of such cer-- 
tificate duly certified by the secretary of state 
shall be admissible in evidence in any such suit, 
action, or proceeding and shall be proof of the fil- 
ing atidconterts thereois © (1937, "C.0398) Is 53) 


§ 139-6. Election of three supervisors for each 
district. — Within thirty days after the date of 
issuance by the secretary of state of a certificate 
of organization of a soil conservation district, 
nominating petitions may be filed with the state 
soil conservation committee to nominate candi- 
dates for supervisors of such district. "The com- 
mittee shall have authority to extend the time 
within which nominating petitions may be filed. 
No such nominating petitions shall be accepted by 
the committee unless it shall be subscribed by 
twenty-five or more qualified voters of such dis- 
trict. Qualified voters may sign more than one 
such nominating petition to nominate more than 
one candidate for supervisor. The committee shall 
give due notice of an election to be held for the 
election of three supervisors for the district. ‘The 
names of all nominees on behalf of whom such 
nominating petitions have been filed within the 
time herein designated, shall appear, arranged in 
the alphabetical order of the surnames, upon bal- 
lots, with a square before each name and a direc- 
tion to insert an X mark in the square before any 
three names to indicate the voter’s preference. All 
qualified voters residing within the district shall 
be eligible to vote in such election. The three 
candidates who shall receive the largest number, 
respectively, of the votes cast in such election shall 
be elected supervisors for such district. The com- 
mittee shall pay all the expenses of such election, 
shall supervise the conduct thereof, shall prescribe 
regulations governing the conduct of such election 
and the determination of the eligibility of voters 
therein, and shall publish the results thereof. (1937, 
c: 393, s. 6.) 


§ 139-7. Appointment, qualifications and _ ten- 
ure of supervisors.—The governing body of the 
district shall consist of five supervisors, elected or 
appointed as provided hereinabove. The two su- 
pervisors appointed by the committee shall be 
persons who are by training and experience quali- 
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fied to perform the services which will be required 
of them in the performance of their duties here- 
under. 

The supervisors shall designate a chairman and 
may, from time to time, change such designation. 
The term of office of each supervisor shall be three 
years, except that the supervisors who are first ap- 
pointed shall be designated to serve for terms of 
one and two years, respectively, from the date of 
their appcintment. A supervisor shall hold office 
until his successor has been elected or appointed 
and has qualified. Vacancies shall.be filled for the 
unexpired term. ‘The selection of successors to fill 
an unexpired term, or for a full term, shall be 
made in the manner in which the retiring super- 
visors shali, respectively, have been selected. A 
majority of the supervisors shall constitute a quo- 
rum and the concurrence of a majority in any 
matter within their duties shall be required for its 
determination. ach supervisor shall receive as 
compensation for his services the sum of three dol- 
lars ($3.00) per diem for each meeting of the su- 
pervisors, not exceeding four meetings per year, 
and shall also be entitled to expenses, including 
traveling expenses necessarily incurred in the dis- 
charge of his duties. 

The supervisors may employ a secretary, tech- 
nical experts, whose qualifications shall be ap- 
proved by the state committee, and such other em- 
ployees as they may require, and shall determine 
their qualifications, duties and compensation. The 
supervisors may call upon the attorney general of 
the state for such legal services as they may re- 
quire. The supervisors may delegate to their 
chairman, to one or more supervisors, or to one or 
more agents, or employees such powers and duties 
as they may deem proper. The supervisors shall 
furnish to the state soil conservation committee, 
upon request, copies of such ordinances, rules, 
regulations, orders, contracts, forms, and other 
documents as they shall adopt or employ, and such 
other information concerning their activities as it 
may require in the performance of its duties under 
this chapter. 

The supervisors shall provide for the execution 
of surety bonds for all employees and officers who 
shall be entrusted with funds or property; shall 
provide for the keeping of a full and accurate rec- 
ord of all proceedings and of all resolutions, regu- 
lations, and orders issued or adopted; and shall 
provide for an annual audit of the accounts of re- 
ceipts and disbursements. Any supervisor may 
be removed by the state soil conservation commit- 
tee upon notice and hearing, for neglect of duty, 
incompetence or malfeasance in office, but for no 
other reason. 

The supervisors may invite the legislative body 
of any municipality or county located near the ter- 
ritory comprised within the district to désignate a 
representative to advise and consult with the su- 
pervisors of the district on all questions of pro- 
gram and policy which may affect the property, 
water supply, or other interests of such municipal- 
ity or county. (1987, c. 393,:‘s. 7; 1943, c. 481.) 


Editor’s Note.—Prior to the 1943 amendment the super- 
visors received no compensation for their services. 


§ 139-8. Powers of districts and supervisors. 
—A soil conservation district organized under the 
provisions of this chapter shall constitute a. gov- 
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ernmental subdivision of this state, and a public 
body corporate and politic, exercising public pow- 
ers, and such district, and the supervisors thereof, 
shall have the following powers in addition to oth- 
ers granted in other sections of this chapter: 

(1) To carry out preventive and control meas- 
ures within the district including, but not limited 
to, engineering operations, methods of cultivation, 
the growing vegetation, changes in use of land, 
and the measures listed in subsection C of § 
139-2, on lands owned or controlled by this state 
or any of its agencies, with the co-operation 
of the agency administering and having jurisdic- 
tion thereof, and on any other lands within the dis- 
trict upon obtaining the consent of the occupier of 
such lands or the necessary rights or interest in 
such lands. 

(2) To co-operate, or enter into agreements 
with, and within the limits of appropriations duly 
made available to it by law, to furnish financial or 
other aid to, any agency, governmental or other- 
wise, or any occupier of lands within the district, 
in the carrying on of erosion-control and preven- 
tion operations within the district, subject to such 
conditions as the supervisors may deem necessary 
to advance the purposes of this chapter. 

(3) To obtain options upon and to acquire, by 
purchase, exchange, lease, gift, grant, bequest, de- 
vise, or otherwise, any property, real or personal, 
or rights or interest therein; to maintain, adminis- 
ter, and improve any properties acquired, to re- 
ceive income from such properties and to expend 
such income in carrying out the purposes and pro- 
visions of this chapter; and to sell, lease, or other- 
wise dispose of any of its property or interest 
therein in furtherance of the purposes and the pro- 
visions of this chapter. 


(4) To make available, on such terms as it shall 
prescribe, to land occupiers within the district, ag- 
ricultural and engineering machinery and equip- 
ment, fertilizer, seeds, and seedlings, and such 
other material or equipment, as will assist such 
land occupiers to carry on operations upon their 
lands for the conservation of soil resources and 
for the prevention and control of soil erosion. 


(5) To construct, improve, and maintain such 
structures as may be necessary or convenient for 
the performance of any of the operations author- 
ized in this chapter. 

(6) To develop comprehensive plans for the 
conservation of soil resources and for the control 
and prevention of soil erosion within the district, 
which plans shall specify in such detail as may be 
possible, the acts, procedures, performances, and 
avoidances which are necessary or desirable for 
the effectuation of such plans, including the speci- 
fication of engineering operations, methods of cul- 
tivation, the growing of vegetation, cropping pro- 
grams, tillage practices, and changes in use of 
land; and to bring such plans and information to 
the attention of occupiers of lands within the dis- 
trict: 

-(7) To act:as agent for the United States, or 
any of its agencies, in connection with the acqui- 
sition, construction, operation, or administration 
of any soil conservation, erosion-control, or ero- 
sion-prevention project within its boundaries; to 
accept donations, gifts, and contributions, in 
money, services, materials, or otherwise, from the 
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United States or any of its agencies, or from this 
state or any of its agencies, and to use or expend 
such moneys, services, materials, or other contri- 
butions in carrying on its operations. 

(8) To sue and be sued in the name of the dis- 
trict; to have a seal, which seal shall be judicially 
noticed; to have perpetual succession unless ter- 
minated as hereinafter provided; to make and exe- 
cute contracts and other instruments, necessary 
or convenient to the exercise of its powers; to 
make, and from time to time amend and repeal, 
rules and regulations not inconsistent with this 
chapter, to carry into effect its purposes and pow- 
ers. 

(9) As a condition to the extending of any ben- 
efits under this chapter to, or the, performance of 
work upon, any lands not owned or controlled by 
this state or any of its agencies, the supervisors 
may require contributions in money, services, ma- 
terials, or otherwise to any operations conferring 
such benefits, and may require land occupiers to 
enter into and perform such agreements or cove- 
nants as to the permanent use of such lands as will 
tend to prevent or control erosion thereon. 

(10) No provisions with respect to the acquisi- 
tion, operation, or disposition of property by other 
public bodies shall be applicable to a district or- 
ganized hereunder unless the legislature shall spe- 
cifically so state. (1937, c. 393, s. 8; 1939, c. 341.) 

Editor’s Note.—The 1939 amendment omitted an exception 


clause formerly contained in paragraph (7) relating to ob- 
taining forest tree seedlings from the state forest nursery. 


§ 139-9. Adoption of land-use regulations.— 
The supervisors of any district shall have author- 
ity to formulate regulations governing the use of 
lands within the district in the interest of conserv- 
ing the soil and soil resources and preventing and 
controlling soil erosion. The supervisors may 
conduct such public meetings and public hearings 
upon tentative regulations as may be necessary to 
assist them in this work. The supervisors shall 
not have authority to enact such land-use regula- 
tions into law until after they shall have caused 
due notice to be given of their intention to con- 
duct a referendum for submission of such regula- 
tions to the occupiers of lands lying within the 
boundaries of the district for their indication of 
approval or disapproval of such proposed regula- 
tions, and until after the supervisors have consid- 
ered the result of such referendum. The proposed 
regulations shall be embodied in a proposed ordi- 
nance. Copies of such proposed ordinance shall 


’ be available for the inspection of all eligible voters 


during the period between publication of such no- 
tice and the date of the referendum. The notices 


of the referendum shall recite the contents of such ° 


proposed ordinance, or shall state where copies of 
such proposed ordinance may be examined. The 


* question shall be submitted by ballots, upon which 


the words “For approval of proposed ordinance 
number prescribing land-use regulations 


eee eee , 


for conservation of soil and prevention of erosion” 


and “Against approval of proposed ordinance num- 
Mer’ ys... , prescribing land-use regulations for con- 
servation of soil and prevention of erosion” shall 
appear, with a square before each proposition and 
a direction to insert an X mark in the square be- 


fore one or the other of said propositions as the 


o 


voter may favor or oppose approval of such pro- 


CH. 139. SOIL CONSERVATION DISTRICTS 


§ 139-9 


posed ordinance. The supervisors shall supervise 
such referendum, shall prescribe appropriate regu- 
lations, governing the conduct thereof, and shall 
publish the result thereof. All occupiers of lands 
within the district shall be eligible to vote in such 
ferendum. Only such land occupiers shall be eligi- 
ble to vote. No informalities in the conduct of 
such referendum or in any matters relating there- 
to shall invalidate said referendum or the result 
thereof if notice thereof shall have been given sub- 
stantially as herein provided and said referendum 
shall have been fairly conducted. 

The supervisors shall not have authority to en- 
act such proposed ordinance into law unless at 
least two-thirds of the votes cast in such referen- 
dum shall have been cast for approval of the said 
proposed ordinance. The approval of the pro- 
posed ordinance by a two-thirds of the votes cast 
in such referendum shall not be deemed to require 
the supervisors to enact such proposed ordinance 
into law. Land-use regulations prescribed in or- 
dinances adopted pursuant to the provisions of 
this section by the supervisors of any district shall 
have the force and effect of law in the said district 
and shall be binding and obligatory upon all occu- 
piers of lands w#thin such district. 

Any occupier of land within such district may 
at any time file a petition with the supervisors 
asking that any or all of land-use regulations pre- 
scribed in any ordinance adopted by the supervis- 
ors under the provisions of this section shall be 
amended, supplemented, or repealed. Land-use 
regulations prescribed in any ordinance adopted 
pursuant to the provisions of this section shall not 
be amended, supplemented, or repealed except in 
accordance with the procedure prescribed in this 
section for adoption of land-use regulations.- Ref- 
erenda on adoption, amendment, supplementation, 
or repeal of land-use regulations shall not be held 
more often than once in six months. 

The regulations to be adopted by the supervis- 
ors under the provisions of this section may in- 
clude: 

1. Provisions, requiring the carrying out of nec- 
essary engineering operations, including the con- 
struction of terraces, terrace outlets, check dams, 
dikes, ponds, ditches, and other necessary struc- 
tures. 


2. Provisions requiring observance of particular 
methods of cultivation including contour cultivat- 
ing, contour furrowing, lister furrowing, sowing, 
planting, strip cropping, seeding, and planting of 
lands to water-conserving and erosion-preventing 
plants, trees and grasses, forestation, and refor- 
estation. 

3. Specifications of cropping programs and til- 
lage practices to be observed. 

4, Provisions requiring the retirement from cul- 
tivation of highly erosive areas or of areas on 
which erosion may not be adequately controlled if 
cultivation is carried on. 

5. Provisions for such other means, measures, 
operations, and programs as may assist conserva- 
tion of soil resources and prevent.or control soil 
erosion in the district, having due regard to the 
legislative findings set forth in § 139-2. 

The regulations shall be uniform, throughout 
the territory comprised within the district except 
that the supervisors may classify the lands within 
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the district with reference to such factors as soil 
type, degree of slope; degree of erosion threatened 
or existing, cropping and tillage practices in use, 
and other relevant factors, and may provide regu- 
lations varying with the type or class of land af- 
fected, but uniform as to all lands within each 
class or type. Copies of land-use regulations 
adopted under the provisions of this section shall 
be printed and made available to all occupiers of 
lands lying within the district. (1937, c. 393, s. 9.) 


§ 139-10. Enforcement of land-use regulations. 
—The supervisors shall have authority to go upon 
any lands within the district to determine whether 
land-use regulations adopted under the provisions 
of § 139-9 are being’ cbserved. The supervisors 
are further authorized to provide by ordinance 
that any land occupier who shall sustain damages 
from any violation of such regulations by any 
other land occupier may recover damages at law 
from such other land occupier for such violation. 
(1937, c. 393, s. 10.) 


§ 139-11. Nonobservance of prescribed regula- 
tions; performance of work under.the regulations 
by the supervisors—Where the supervisors of 
any district shall find that any ef the provisions 
of land-use regulations prescribed in an ordinance 
adopted in accordance with the provisions of 
§ 139-9 are not being observed on particular 
lands, and that such non-observance tends to 
increase erosion on such lands and is_ inter- 
fering with the prevention of control of erosion 
on other lands within the district, the supervisors 
may present to the superior court for the county 
or counties within which the lands of the defend- 
ant lie a petition, duly verified, setting forth the 
adoption of the ordinance prescribing land-use 
regulations, the failure of the defendant land oc- 
cupier to observe such regulations, and to perform 
particular work, operations, or avoidances as re- 
quired thereby, and that such non-observance 
tends to increase erosion on such lands and is in- 
terfering with the prevention or control of erosion 
on other lands within the district, and praying the 
court to require the defendant to perform the 
work, operations, or avoidances within a reason- 
able time and to order that if the defendant shall 
fail so to perform, the supervisors may go on the 
land, perform the work or other operations or 
otherwise bring the condition of such lands into 
conformity with the requirements of such regula- 
tions, and recover the costs and expenses thereof, 
with interest, from the occupier of such land. Up- 
on the presentation of such petition, the court shall 
cause process to be issued against the defendant, 
and shall hear the case. If it appear to the court 
that testimony is necessary for the proper dispo- 
sition of the matter, it may take evidence, or ap- 
point a referee to take such evidence as it may di- 
rect and report the same to the court with his 
findings of fact and conclusions of law, which shall 
constitute a part of the proceedings upon which 
the determination of the court shall be made. The 
court may dismiss the petition, or it may require 
the defendant to perform the work, operations, or 
avoidances, and may provide that upon the failure 
of the defendant to initiate such performance 
within the time specified in the order of the court, 
and to prosecute the same to completion with rea- 
sonable diligence, the supervisors may enter upon 
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the lands involved and perform the work or op- 
erations or otherwise bring the condition of such 
lands into conformity with the requirements of the 
regulations and recover the costs and expenses 
thereof, with interest at the rate of five per cen- 
tum per annum, from the occupier of such lands. 

The court shall retain jurisdiction of the case 
until after the work has been completed. Upon 
completion of such work pursuant to such order 
of the court the supervisors may file a petition 
with the court, a copy of which shall be served 
upon the defendant in the case, stating the costs 
and expenses sustained by them in the perform- 
ance of the work and praying judgment therefor 
with interest. The court shall have jurisdiction to 
enter judgment or the amount of such costs and 
expenses, with interest at the rate of five per cen- 
tum per annum until paid, together with the costs 
of suit, including a reasonable attorney’s fee to be 
fixed by the court. This judgment, when filed in 
accordance with the provisions of § 1-234, shall 
constitute a lien upon such lands. (1937,-c. 393, 
Salis) 


§ 139-12. Co-operation between districts——The 
supervisors of any two or more districts or- 
ganized under the provisions of this chapter may 
co-operate with one another in the exercise of 
any or all powers conferred in this chapter. (1937, 
C, 393, S..Les) 


§ 139-138. Discontinuance of districts—At any 
time after five years after the organization of 
a district under the provisions of this chapter, any 
twenty-five occupiers of land lying within the 
boundaries of such districts may file a petition 
with the state soil conservation committee pray- 
ing that the operations of the district be termi- 
nated and the existence of the district discontin- 
ued. The committee may conduct such public 
meetings and public hearings upon such petition 
as may be necessary to assist it in the considera- 
tion thereof. Within sixty days after such a peti- 
tion has been received by the committee it shall 
give due notice of the holding of a referendum, 
and shall supervise such referendum, and issue ap- 
propriate regulations governing the conduct there- 
of, the question to be submitted by ballots upon 
which the words “For terminating the existence 
of the (name of the soil conservation dis- 
trict to be here inserted)” and “Against terminat- 
ing the existence of the (name of the soil 
conservation district to be here inserted)” shall 
appear with a square before each proposition and 
a direction to insert an X mark in the square be- 
fore one or the other of said propositions as the 
voter may favor or oppose discontinuance of such 
district. All occupiers of lands lying within the 
boundaries of the district shall be eligible to vote 
in such referendum. Only such land occupiers 
shall be eligible to vote. No informalities in the 
conduct of such referendum or in any matters re- 
lating thereto shall invalidate said referendum or 
the result thereof if notice thereof shall have been 


afe cele @6 eke 


given substantially as herein provided and said 


referendum shall have been fairly conducted. 
The committee shall publish the result of such 
referendum and shall thereafter consider and de- 
termine whether the continued operation of the 
district within the defined boundaries is adminis- 
tratively practicable and feasible. If the commit- 
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tee shall determine that the continued operation 
of such district is administratively practicable and 
feasible, it shall. record such determination and 
deny the petition. If the committee shall deter- 
mine that the continued operation of such district 
is not administratively practicable and feasible, 
it shall record such determination and shall certify 
such determination to the supervisors of the dis- 
trict. In making such determination the commit- 
tee shall give due regard and weight to the atti- 
tudes of the occupiers of lands lying within the 
district, the number of land occupiers eligible to 
vote in such referendum who shall have voted, the 
proportion of the votes cast in such referendum 
in favor of the discontinuance of the district to the 
total number of votes cast, the approximate wealth 
and income of the land occupiers of the district, 
the probable expense of carrying on erosion con- 
trol operations within such district, and such other 
economic and social factors as may be relevant to 
such determination, having due regard to the 
legislative findings set forth in § 139-2: Pro- 
vided, however, that the committee shall not 
have authority to determine that the continued 
operation of the district is administratively practi- 
cable and feasible unless at least a majority of the 
votes cast in the referendum shall have been cast 
in favor of the continuance of such district. 

Upon receipt from the state soil conservation 
committee of a certification that the committee 
has determined that the continued operation of the 
district is not administratively practicable and 
feasible, pursuant to the provisions of this section, 
the supervisors shall forthwith proceed to termi- 
nate the affairs of the district. The supervisors 
shall dispose of all property belonging to the dis- 
trict at public auction and shall pay over the pro- 
ceeds of such sale to be covered into the state 
treasury. ‘The supervisors shall thereupon file an 
application, duly verified, with the secretary of 
state for the discontinuance of such district, and 
shall transmit with such application the certificates 
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of the state soil conservation committee setting 
forth the determination of the committee that the 
continued operation of such district is not admin- 
istratively practicable and feasible. The applica- 
tion shall recite that the property of the district 
has been disposed of and the proceeds paid over 
as in this section provided, and shall set forth a 
full accounting of such properties and proceeds 
of the sale. The secretary of state shall issue to 
the supervisors a certificate of dissolution and 
shall record such certificate in an appropriate book 
of record in his office. 

Upon issuance of a certificate of dissolution un- 
der the provisions of this section, all ordinances 
and regulations theretofore adopted and in force 
within such districts shall be of no further force 
and effect. All contracts theretofore entered into, 
to which the district or supervisors are parties, 
shall remain in force and effect for the period pro- 
vided in such contracts. The state soil conserva- 
tion committee shall be substituted for the district 
or supervisors as party to such contracts. ‘The 
committee shall be entitled to all benefits and sub- 
ject to all liabilities under such contracts and shall 
have the same right and liability to perform, to 
require performance, to sue and be sued thereon, 
and to modify or terminate such contracts by mu- 
tual consent or otherwise as the supervisors of the 
district would have had. Such dissolution shall 
not affect the lien of any judgment entered under 
the provisions of § 139-11, nor the pendency of 
any action instituted under the provisions. of 
such section, and the committee shall succeed 
to ‘all the rights and obligations of the district or 
supervisors as to such liens and actions. 

The state soil conservation committee shall not 
entertain petitions for the discontinuance of any 
district nor conduct referenda upon such petitions, 
nor, make determinations pursuant to such peti- 
tions, in accordance with the provisions of this 
chapter, more often than once in five years. (1937, 
. SOB), Gee ER) 


Chapter 140. State Art and Symphony Societies. 


Art. 1. State Art Society. 


Directors for North Carolina Art Society. 

Adoption of by-laws; amendments. 

Board of Public Buildings and Grounds au- 
thorized to provide space for art exhibits. 

Annual audit by State Auditor. 

Allocations 
gency fund; expenditures. 


Sec. 

140-1. 
140-2. 
140-3. 


140-4. 
140-5. 


Art. 1. State Art Society. 


§ 140-1. Directors for North Carolina Art So- 
ciety—The governing body of the North Caro- 
lina State Art Society, Incorporated, shall be a 
board of directors consisting of sixteen members, 
of whom the Governor of the State, the Superin- 
‘tendent of Public Instruction, the Attorney Gen- 
eral, and the chairman of the art committee of 
the North Carolina Federation of Women’s Clubs 
shall be ex-officio members, and four others shall 
be named by the Governor of the State. The re- 
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from contingency and emer- ~ 


Sac Art. 2. State Symphony Society. 


140-6. Directors 
Society. 

140-7. Adoption of by-laws; amendments. 

140-8. Annual audit by state auditor. 

140-9. Allocations from comtingency ‘and emer- 
gency fund; expenditures. 


for North Carolina Symphony 


maining eight directors shall be chosen by the 
members of the North Carolina State Art Society, 
Incorporated, in such manner and for such terms 
as that body shall determine. Of the four directors 
first named by the Governor, two shall be ap- 
pointed for terms of two years each and two for 
terms of four years each, and subsequent appoint- 
ments shall be made for terms of four years each. 
(1929, c. 314, ss. 1, 2.) 


§ 140-2. Adoption of by-laws; amendments.— 
The said board of directors, when organized un- 
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der the terms of this article, shall have authority 
to adopt the by-laws for the society, and said by- 
laws shall thereafter be subject to change only by 
a three-fifths vote of a quorum of said board of 
directors at two consecutive regular meetings. 
(1929, c. 314, s. 3.) 


§ 140-3. Board of Public Buildings and Grounds 
authorized to provide space for art exhibits.—The 
Board of Public Buildings and Grounds is au- 
thorized and empowered to set apart, for the 
exhibition of works of art owned, donated or 
loaned to the North Carolina State Art Society, 
Incorporated, any space in any of the public build- 
ings in the City of Raleigh which may be so used 
without interference with the conduct of the busi- 
ness of the State, and it shall be the duty of the 
custodians of such buildings to care for, safeguard 
and protect such exhibits and works of art. (1929, 
cesl4esi4:) 


§ 140-4. Annual audit by State Auditor. — It 
shall be the duty of the State Auditor to make an 
annual audit of the accounts of the North Caro- 
lina State Art Society, Incorporated, and to make 
report thereof to the General Assembly at each of 
its regular sessions. (1929, c. 314, s. 5.) 


§ 140-5. Allocations from contingency and emer- 
gency fund; expenditures—The governor and 
council of state may, in their discretion, allocate 
from the contingency and emergency fund, from 
time to time, such amounts, not. exceeding two 
thousand dollars ($2,000.00) per annum, as may be 
deemed essential to supplement the revenues and 
income of the North Carolina State Art Society, 
Incorporated, in paying the necessary administra- 
tive expenses of the same. ‘The said allocations 
shall be expended only upon budgets submitted to 
the budget bureau and all expenditures thereof 
shall be subject to the provisions of §§ 143-1 to 
143-47, (1943, c. 752.) 


Art. 2. State Symphony Society. 
§ 140-6. Directors for North Carolina Sym- 
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phony Society.—The governing body of the North 
Carolina Symphony Society, Incorporated, shall 
be a board of directors consisting. of sixteen mem- 
bers, of which the governor of the state and the 
superintendent of public instruction shall be ex 
officio members, and four other members shall be 
named by the governor. The remaining ten di- 
rectors shall be chosen by the members of the 
North Carolina Symphony Society, Incorporated, 
in such manner and at such times as that body 
shall determine. Of the four members first 
named by the governor, two shall be appointed 
for terms of two years each and two for 
terms of four years each, and subsequent appoint- 
ments shall be made for terms of four years each. 
(1948, c. 755, ss. 1, 2.) 


§ 140-7. Adoption of by-laws; amendments.— 
The said board of directors, when organized under 
the terms of this article, shall have authority to 
adopt by-laws for the society and said by-laws 
shall thereafter be subject to change only by a 
three-fifths vote of a quorum of said board of di- 
rectors: (19438, c: 755, s. 3.) 


§ 140-8. Annual audit by state auditor. — It 
shall be the duty of the state auditor to make an 
annual audit of the accounts of the North Caro- 
lina Symphony Society, Incorporated, and make 
a report thereof to the general assembly at each 
of its regular sessions, and the said society shall 
be under the patronage and the control of the 
Stateya: C1943, ce Too s.e:) 


§ 140-9. Allocations from contingency and 
emergency fund; expenditures. — The Governor 
and council of state are hereby authorized and 
empowered to allot a sum not exceeding two 
thousand dollars ($2,000.00) a year from the con- 
tingency and emergency fund to aid in the carry- 
ing on .of the activities of the said society. All 
expenditures made by the said society shall be 
subject to the provisions of §§ 143-1 to 143-34. 
(11943, Ce 755; ‘Sacde) 


Chapter 141. State Boundaries. 


Sec. 

141-1..Governor to cause boundaries to be estab- 
lished and protected. 

141-2. Payment of expenses of establishing bound- 
aries. 


§ 141-1. Governor to cause boundaries to be 
established and protected. — The governor of 
North Carolina is hereby authorized to appoint 
two competent commissioners and a _ surveyor 
and a sufficient number of chainbearers, on the 
part of the state of North Carolina, to act with 
the commissioners or surveyors appointed or to 
be appointed by any of the contiguous states of 
Virginia, Tennessee, South Carolina, and Geor- 
gia, to rerun and remark, by some permanent 
monuments at convenient intervals, not greater 
than five miles, the boundary lines between this 
state and any of the said states. 


The governor is also authorized, whenever in 


Sec. 

141-3. Appointment of arbitrators. 

141-4. Disagreement of arbitrators 
general assembly. 

141-5. Approval of survey. 


reported to 


his judgment it shall be deemed necessary to 
protect or establish the boundary lines between 
this state and any other state, to institute and 
prosecute in the name of the state of North Car- 
olina any and all such actions, suits, or proceed- 
ings at law or in equity, and to direct the at- 
torney-genéral or such other person as he may 
designate to conduct and prosecute such actions, 
suits, or proceedings. (Rev., s. 5315; Code, s. 
2289; 1889, c.475, 0s. 151881, i¢, 347). S. 15,.1909..ce 
51, 8. ds Cony, 229603) 


State Boundaries — Line Between North Carolina and 
Tennessee.—Under the acts of 1821 of the states of North 
Carolina and Tennessee confirming the boundary line be- 
tween the two states ‘‘as run and marked” by the joint com- 
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mission, when it is clearly shown where the line between 
two known points but a few miles apart was run and marked 
by the commission, such line must be accepted by the courts, 
in a suit between private persons, as the true and ancient 
boundary, even though it now appears that a different line 
between such points might more accurately conform to a 
general call in the act of cession for ‘‘the extreme height” of 
a certain mountain for a distance of 100 miles. Stevenson v. 
Fein, 116 Fed. 147. 


§ 141-2. Payment of expenses of establishing 
boundaries.—When the line has been rerun and 
remarked as above provided between this state 
and any of the contiguous states, or such por- 
tion of said lines as shall be mutually agreed by 
the commissioners, the governor is authorized to 
issue his warrant upon the state treasurer for 
such portion of the expenses as shall fall to the 
share of this state. (Rev., s. 5316; Code, s. 2290; 
TSS9.1C. 2 70,7Ss os bel, C.. 347; 8.22) Ci. ost OT) 


§ 141-8. Appointment of arbitrators. — If any 
disagreement shall arise between the commis- 
sioners, the governor of this state is hereby au- 
thorized to appoint arbitrators to act with sim- 
ilar officers to be appointed by the other states 
in the settlement of the exact boundary... (Rev., 


Chapter 142. 


Art. 1. General Provisions. 


Sec. 

142-1. How bonds executed; interest coupons 
attached; where payable; minimum 
amount. 

142-2. Title of act and year of enactment recited 
in bonds. 

142-3. Record of bonds kept by state treasurer. 

142-4. Books for registration and transfer. 

142-5. Registration as to principal. 

142-6. Registration as to principal and interest. 

142-7. No charge for registration. 

142-8. Application of sections 142-1 to 142-9. 

142-9. Duties performed by other officers. 

142-10. Chief clerk may issue when Treasurer un- 
able to act. 

142-11. When bonds deemed duly executed. 

142-12. State bonds exempt from taxation. 

142-13. List of surrendered bonds kept; bonds 
and coupons destroyed. 

142-14. Issuance of temporary bonds. 

142-15. Reimbursement of treasurer for interest. 


Art. 2. Borrowing Money in Emergencies 
and in Anticipation of Collection 
of Taxes. 


Governor and Council of State may bor- 
row on note. 

Recital of facts entered on minutes; di- 
rections to treasurer; limit of amount. 

Report to General Assembly. 

Power given to director of budget to au- 
thorize State treasurer to borrow money. 


142-16. 
142-17. 


142-18. 
142-19. 


Art. 3. Refunding Bonds. 


Title of article. 

Refunding bonds authorized for state. 

Date and rate of interest; maturity. 

Execution; interest coupons; registration; 
form and denomination. 

Sale of bonds. 


142-20. 
142-21. 
142-22. 
142-23. 


142-24. 
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s. 5317; Code, s. 2291; 1889, c. 475, s. 3; 1881, c. 
$47,183) CaRera9sy) 


§ 141-4, Disagreement of arbitrators reported 
to general assembly.—In case of any serious 
disagreement and inability on the part of the 
said arbitrators to agree upon. said boundary, 
such fact shall be reported by the governor to 
the next general assembly for their action. 
(Rev., s. “5318; “Code, “s, 2292; 1889, c. 475, s. 4: 
1881, ¢, 347, 5) tC S 73909.5 


§ 141-5. Approval of surveyWhen the com- 
missioners shall have completed the survey, or so 
much as shall-be necessary, they shall report the 
same to the governor, who shall lay the same be- 
fore the council of state; and when the governor 
and the council of state shall have approved the 
same the governor shall issue his proclamation, 
declaring said lines to be the true boundary line 
or lines, and the same shall be the true boundary 
line or lines between this and the states above re- 
ferred to, (Rev., s. 5319: Code, s. 2293; 1889, c. 
AV SS SN ABST, C4847 Se 53) C152 2400.) 


State Debt. 


Sec. 

142-25. Proceeds directed to separate fund; use 
limited. 

State’s credit and taxing power pledged. 

Coupons receivable for debts due state. 

Exemption from taxation. 

Investment in bonds made 


fiduciaries. 


142-26. 
142-27. 
142-28. 
142-29. 


lawful for 


Art. 4. Sinking Fund Commission. 


Title of article. 

Creation; duties. 

To adopt rules; organization. 

Treasurer of commission; liability. 

Investment of sinking funds. 

Purchase of securities. 

Interest of securities held as part of sink- 
ing fund. 

Registration of securities; custody thereof. 

Expenses of commission. 

Report of commission 

Embezzlement by member of commission. 

False entry by secretary or treasurer. 

Interest of member ia securities; removal. 

Report of sufficiency of sinking fund. 


Art. 5. Sinking Funds for Highway 
Bonds. 
142-44. Highway bonds; annual payments. 
142-45. Highway bonds not issued; annual pay- 
ments. 
142-46. Source of funds. 


Art. 5A. Exchange and Cancellation of 
Bonds Held in Sinking Funds; 
Investment of Moneys. 


142-30. 
142-31. 
142-32. 
142-33. 
142-34. 
142-35, 
142-36. 


142-37. 
142-38. 
142-39. 
142-40. 
142-41. 
142-42. 
142-43, 


142-47. Exchange of securities. 

142-48. Investment of sinking funds. 

142-49. Cancellation of highway bonds in sinking’ 
funds; increase of payments to funds. 


Art. 6. Citations to Bond and Note Acts. 
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Art. 1. General Provisions. 


§ 142-1. How bonds executed; interest coupons 
attached; where payable; minimum amount.— 
All bonds or certificates of debt of the state, 
hereafter to be issued as originals, or as substi- 
tutes for such as may be surrendered for trans- 
fer, by virtue “of any act now or to be hereafter 
passed, shall be signed by the governor, and 
countersigned by the state treasurer, and sealed 
with the great seal of the state, and shall be 
made payable to bearer unless registered as here- 
inafter provided; and the principal shall be made 
payable by the state at a day named in the bond 
or certificate. Interest coupons shall be attached 
to the bonds or certificates unless they be bonds 
or certificates registered as to both principal and 
interest, and the bonds, certificates and coupons 
shall be made payable either at a bank ‘in the 
city of New York to be designated by the state 
treasurer, or at the office of the state treasurer 
in Raleigh, as may be designated by the 
treasurer, or shall be made payable at the option 
of the holder, either at such bank in New York 
or at the office of the state treasurer: Provided, 
that no original bond or certificate of debt of 
the state shall be sold for a sum less than par 
value; nor shall any such bond or certificate, is- 
suing in lieu of a transferred bond or certificate, 
be payable elsewhere than may be the original, 
except by the consent of the holder it may be 
made payable at the state treasury. (Rev., s. 
50205°-Code, 8. 35635 -R. 'C., ¢. 00; si35 1848 cr 89, 
S225 1852: %c: 9; 1852, ¢410, ©) 10; Ex. Sess 192. 
G66). 88-4, 2% C5401.) 

Editor’s Note.—By amendment, Ex. Sess. 1921, c. 66, ss. 1, 
2, the provision for all bonds being made payable to bearer 
unless registered replaced a provision that they should be 
payable to the purchaser or to bearer. The provision in re- 
gard to not attaching registered interest coupons, and the 
provision for optional place of payment was added at the 
same time. The provision for no bonds below par replaced a 


provision for no bonds below one thousand dollars. 
Cited in Galloway v. Jenkins, 53 N. C. 147, 174. 


§ 142-2. Title of act and year of enactment re- 
cited in bonds.—In every bond or certificate of 
debt issued by the state, and in the body thereof, 
shall be set forth the title of the act, with the 
year of its enactment, under the authority of 
which the same may be issued; or reference shall 
be made thereto by the number of the chapter, 
and the year of the legislative session. (Rev., s. 
5023; Code, s. 3566, R..C., c. 90, s. 6; 1850, c. 90; 
s) 63 CiS,.7402.) 


§ 142-3. Record of bonds kept by state treas- 
urer.—The state treasurer shall enter in a book 
to be kept for that purpose a memorandum of 
every bond or certificate of debt of the state, is- 
sued or to._be issued under any act whatever, to- 
gether with the numbers, dates of issue, when 
and where payable, at what premium, and to 
whom the same may have been sold or issued. 
CReva) 3) 502168 Code ism o564 miner. 1c9 890. G 4s 
1852, Cy 10;:82/23>C:-8.4. 24032) 


§ 142-4. Books for registration and transfer.— 
The state treasurer shall keep in his office a reg- 
ister or registers for the registration and transfer 
of all bonds and certificates of the state hereto- 
fore or hereafter issued, in which he may regis- 
ter any bond or certificate at the time of its issue 
or at the request of the holder. When any bond 
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or certificate shall have been registered as here- 
inafter provided, the state treasurer shall enter in 
a manner to be of easy and ready reference, a 
description of said bond, or certificates giving the 
number, series, date of issue, denomination, by 
whom signed, and such other data as may be nec- 
essary for the ready identification thereof, to- 
gether with the name of the person in whose 
name the same is thin to be registered and 
whether in his individual capacity or in a fidu- 
ciary relation, and if the latter, for whose benefit 
the same is to be registered. (Rev., s. 5019; 
Codesxs9 356208. C.\¢.. 90; 65261848. cen me caa. 
1850, ¢..58,.s: 43 1852, ¢. 11°. Bx: Sess., 1921)/ 6,66, 
s. 3; C. S. 7404.) 

Editor’s Note.—Prior to the amendment of this section, Ex. 
Sess. 1921, ch. 66, s. 3, it provided for transfer by delivery, of 
bonds payable to bearer, but those payable to holder by 


name alone were transferred by delivery to the state treas- 
ury for cancellation, where new bonds were issued. 


§ 142-5. Registration as to principal Upon the 
presentation at the office of the state treasurer of 
any bond or certificate that has heretofore been 
or mav hereafter be issued by the state, or upon 
the first issuance of any bond or certificate, the 
same may be registered as to principal in the 
name of the holder upon such register, such reg- 
istration to be noted on the reverse of the bond 
or certificate by the state treasurer. The princi- 
pal of any bond or certificate so registered shall 
be payable only to the registered payee or his le- 
gal representative, and such bond or certificate 
shall be transferable to another holder or back 
to bearer only upon presentation to the state 
treasurer with a written assignment acknowl- 
edged or approved in a form satisfactory to the 
treasurer. The name of the registered assignee 
shall be written in said register and upon any 
bond or certificate so transferred. A bond or 
certificate so transferred, to bearer shall be sub- 
ject to future registration and transfer as before. 
(Rev.,' s., 5025; Code, s. 3568; 1883, c..25;°1887 me: 
287. dixi Sess., 4991,, 0.060, sa 4- Ci5e 7405.) 

Editor’s Note.—Prior to the amendment Ex. Sess. 1921, ch. 
66, sec. 4, registered bonds were issued in exchange for 
coupon bonds, and coupon bonds were issued in exchange tor 
registered bonds on application. The denomination of such 
bonds to be issued was also specified and the time of matur- 


ity and rate of interest was to be the same as on the bond 
surrendered. : 


§ 142-6. Registration as to principal and inter- 
est—If, upon the registration of any such bond 
or certificate, or at any time thereafter, the cou- 
pons thereto attached, evidencing all interest to be 
paid thereon to the date of maturity, shall be 
surrendered, such coupons shall be canceled by 
the treasurer, and he shall sign a statement en- 
dorsed upon such bond or certificate of the cancel- 
lation of all unmatured coupons and of the fact 
that such bond has been converted into a fully 
registered bond, and shall make like entry in the 
said register. Thereafter the interest evidenced by 
such canceled coupons shall be paid at the times 
provided therein, to the registered owner or 
his legal representatives, in New York exchange, 
mailed to his address, unless he shall have re- 
quested the state treasurer to pay such interest 
in funds current at the state capital, which re- 
quest shall be entered in the said register. (Rev., 
s. 5026; Code, s. 3569; 1856, c. 16; 1883, c. 25, s. 
2° t887, ¢C, 287, S. 2: (x esse lool Gs Ob. Boas 
S. 7406.) 
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Editer’s Note.—Prior to the amendment Ex. Sess. 1921, ch. 
65, sec. 5, this section provided for registration of bonds, and 
the admission in evidence of the registry in case the bonds 
were lost, also a provision for signing and sealing registered 
bonds, and exemption*for them from taxation. For registration 
of bonds now, see section 142-4. 


§ 142-7. No charge for registration. — There 
shall be no charge for the registration of any 
bond or certificate whether registered at the 
time of issuance thereof or subsequently regis- 
tered, and no charge for the transfer of regis- 
tered bonds and certificates shall. be made. 
Chevises) 027 a 1eSt,, C287, ssn 4) e570 bmocss. 
102 1c, 606, S.- Gs 1toebnic. 4924 Cr8.- 74072) 

Editor’s Note.—Prior to the amendment, Ex. Sess. 1921, ch. 
66, sec. 6, a fee of two dollars was charged for exchange of 
bonds (which was for registration). All bonds surrendered 
were destroyed by the treasurer in the presence of the gover- 
nor and attorney-general. By the amendment of 1921 a fee 
of twenty-five cents was charged for each registration or 


transfer. By the Public Laws 1925, ch. 49, it was provided 
that no fees be charged. 


§ 142-8. Application of sections 142-1 to 142-9. 
—Sections 142-1 to 142-9, both inclusive, as 
amended by chapter 66 of the public laws of the 
extra session of 1921, shall be applicable to all 
bonds or certificates of the state heretofore issued 
and now outstanding, and to all bonds or certifi- 
cates of the state that may hereafter be issued in 
accordance with any law now in force or hereafter 
to be enacted. (Rev., s. 5028; Code, s. 3570; 1887, 
ci 287, s. 3: Ex. Sess. 1921, c: 66; s) 7; CoS. 7408.) 

Editor’s Note.—Prior to the amendment Ex. Sess. 1921, ch. 
66, sec. 7, this section provided for negotiation of bonds by 
surrender, cancellation, and the issuance of a new bond. 

§ 142-9. Duties performed by other officers.— 
If the council of state shall at any time find 
that either the governor or the state treasurer is 
unable by reason of absence, disability, or other- 
wise, to sign any bonds or certificates, the 
lieutenant-governor may sign the same in lieu of 
the governor, and they may be signed in lieu 
of the treasurer by any member of the council 
of state designated by it. (Rev., s. 5024; Code, 
s. 3567; 1864-5, c. 24; Ex. Sess. 1921, c. 66, s, 8; C. 
S. 7409.) 

Editor’s Note.—Prior to the amendment by Ex. Sess. 1921, 
ch. 66, sec. 8, this section provided for a registration and 
transfer by the chief clerk in case the treasurer was absent. 

§ 142-10. Chief clerk may issue when Treasurer 
unable to act.—Whenever it shall appear by for- 
mal finding of the Governor and Council of State, 
within seven days before any bonds or notes of the 
State or any interest thereon shall fall due, that it 
is advisable to issue notes of the State to provide 
for the renewal or payment of such bonds, notes 
or interest and that the State Treasurer is unable 
for any reason to negotiate or to issue such 
notes, it shall be the duty of the chief clerk of 
the’ State treasury, if the issuance of such notes 
shall have been authorized by law, upon certi- 
fication to him of such finding, and in the name 
of the State Treasurer, to make all necessary 
negotiations and to sign and deliver such notes 
for value and to attach thereto the seal of the 
State Treasurer. (1927, c. 12.) 


§ 142-11. When bonds deemed duly executed.— 
State bonds duly authorized by law and ap- 
proved by the Governor and Council of State 
shall be regarded as duly executed by proper of- 
ficers if signed and sealed while in office by the 
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officer or officers then authorized fo sign and 
seal the same, notwithstanding one or more of 
such officers shall not be in office at the time of 
actual delivery of such bonds. (1925, c. 2.) 


§ 142-12. State bonds exempt from taxation.— 
The original bonds or certificates of debt of the 
state, which have been issued since the first day 
of January, one thousand eight hundred and 
fifty-three, or which may hereafter be issued un- 
der the authority of any act whatever, as like- 
wise the bonds and certificates substituted for 
such original bonds and certificates, shall be, 
they and the interest accruing thereon, exempt 
from taxation. (Rev., s. 5022; Code, s. 3565; R. 


Ce, C90. 81-5) 185241055, 435C>547410.) 


§ 142-13. List of surrendered bonds kept; bonds 
and coupons destroyed.—The treasurer shall pro- 
vide a substantially bound book for the purpose, 
in which he shall make a correct descriptive list 
of all bonds of the state surrendered, which list 
shall embrace the number, date and amount of 
each, and the purpose tor which the same was 
issued, when this can be ascertained; and 
after such list shall be made, such surrendered 
bonds, being ascertained to be present, shall be 
consumed by fire in the presence of the governor, 
the treasurer, the auditor, the attorney general, 
the secretary of state and superintendent of pub- 
lic instruction, who shall each certify under his 
hand respectively in such book that he saw such 
described bonds so consumed and destroyed. The 
treasurer shall also provide a certificate setting 
forth the amcunt and kind of coupons which have 
been paid in the past year or biennium, which said 
coupons shall be consumed by fire in the same 
way and manner as is provided for the cremation 
of bonds referred to herein. (Rev., s. 5035; Code, 
s. 3578; 1879, c. 98, s. 8; 1941, c. 28; C. S. 7415.) 


Editor’s Note.—The 1941 amendment substituted ‘‘descrip- 
tive’ for “‘description” in line three, omitted a provision that 
the list contain the names of the persons surrendering the 
bonds, .and added the provision relating to coupons. 


§ 142-14. Issuance of temporary bonds.—When- 
ever the State Treasurer shall be authorized 


_by law to issue bonds or notes of the State, 


and all acts, conditions and things required by 
law to happen, exist and be performed, before 
the delivery thereof for value, shall have hap- 
pened, shall exist and shall have been performed, 
except the printing, lithographing or engraving 
of the definitive bonds or notes authorized and 
the execution thereof, the State Treasurer is au- 
thorized, by and with the consent of the Gov- 
ernor and Council of State, to issue and deliver 
for value temporary bonds or notes, with or 
without coupons, which may be printed or lith- 
ographed in any denomination or denominations 
which may be a multiple of one thousand doliars, 
and shall be signed and sealed as shall be pro- 
vided for the signing and sealing of such defini- 
tive bonds or notes, and shall be substantially 
of the tenor of such definitive bonds or notes ex- 
cept as herein otherwise provided and except 
that such temporary bonds or notes shall con- 
tain such provisions as the treasurer may elect 
as to the conditions of payment of the semian- 
nual interest thereon. Every such temporary 
bond or note shall bear upon its face the words 
“Temporary Bond (or Note) Exchangeable for 
Definitive Bond.” Upon the completion and ex- 
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ecution of the definitive bonds or notes, such tem- 
porary bonds or notes shall be exchangeable 
without charge therefor to the holder of such 
temporary bonds or notes for definitive bonds or 
notes of an equal amount of principal. Such ex- 
change shall be made by the treasurer or by a 
bank or trust company in North Carolina or 
elsewhere appointed by him as agent which shall 
have a capital and surplus of not less than the 
amount of the definitive bonds or notes to be so 
exchanged, and in making such exchange the 
treasurer shall detach from the definitive bonds or 
notes all coupons which represent interest there- 
tofore paid upon the temporary bonds or notes 
to be exchanged therefor, and shall cancel all 
such coupons; and upon such exchange such 
temporary bonds or notes and the coupons at- 
tached thereto, if any, shall be forthwith canceled 
by the treasurer or such agent. Until so ex- 
changed, temporary bonds anda notes issued under 
the authority hereof shall in all respects be entitled 
to all the rights and privileges of the definitive se- 
curities. (1925, c. 43.) 


§ 142-15. Reimbursement of treasurer for in- 
terest. — Whenever it shali become necessary 
for the state treasurer to borrow money to pro- 
vide the maintenance fund for any state institu- 
tion, the said treasurer is authorized to deduct 
from the sttm appropriated for maintenance of 
said institution the amount of interest the treas- 
urer shall have to pay for the use of said fund. 
This section shall apply to all future laws creat- 
ing a maintenance fund for any state institution, 
unless said laws shall specifically state otherwise. 
(1923, c. 210; C. S. 7466(a).) 


Art. 2. Borrowing Money in Emergencies 
and in Anticipation of Collection 
of Taxes. 


§ 142-16. Governor and Council of State may 
borrow on note.—The Governor and Council of 
the State may authorize and empower the’ State 
Treasurer in the intervals between sessions of 
the General Assembly, to borrow money on 
short term notes to meet any emergency arising 
from the destruction of the State’s property, 
whether used by department or institution, or 
from some unforeseen calamity not amounting 
to its destruction. (1927, c. 49, s. 1.) 


Editor’s Note.—Section four of the act from which this 
section was taken repeals a prior law which was similar to 
this section. 

Public Laws 1931, c. 28, authorized the State Treasurer 
by and with the consent of the Governor and Council of 
State to borrow money on short term notes for paying 
obligation incurred under this section. 

Public Laws 1941, c. 81, provided for the issuance of 
bonds to reimburse state funds for emergency advances 
authorized under this section. 


§ 142-17. Recital of facts entered on minutes; 
directions to treasurer; limit of amount.—The 
Council of State, when such emergency arises 
during such interval, shall recite upon its minutes 
the facts out of which it does arise, and there- 
upon direct the State Treasurer to borrow from 
time to time money needed to meet such emer- 
gency or calamity, not exceeding, however in 
the whole, five hundred thousand ($500,000) dol- 
lars in the aggregate in the period between 
the adjournment of the present session of the 
General Assembly and the convening of the Gen- 
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eral Assembly in regular session in one thou- 
sand nine hundred and twenty-nine and not ex- 
ceeding five hundred thousand ($500,000) dol- 
lars in the aggregate in any succeeding interval 
between regular sessions of the General As- 
sembly, and to execute in behalf of the State of 
North Carolina notes for said money so bor- 
rowed to run not exceeding two years, and to 


bear interest not exceeding five per cent per an- - 


num, payable semiannually. Said notes shall be 
in such forms as the State Treasurer may deter- 
mine, and the obligations for the interest there- 
upon after maturity shall be receivable in pay- 
ment of taxes, debts, dues, licenses, fines and 
demands due the State of any kind whatsoever. 
The said notes shall be exempt from all State, 
County and municipal taxation or assessment, 
direct or indirect, general or special, whether 
imposed for the purpose of general revenue or 
otherwise, and the interest thereon shall not be 
subject to taxation as for income, nor shall said 
notes be subject to taxation when constituting 
a part of the surplus of any bank, trust company, 
or other corporation. (1927, c. 49, s. 2.) 


§ 142-18. Report to General Assembly. — At 
each, the next regular or extra session of the 
General ‘Assembly, the Governor and Council of 
State shall report to it the proceedings of the 
Governor and Council of State in borrowing 
money under this article, setting out fully the 
facts upon which they held that the emergency 
existed which authorized such borrowing. (1927, 
C49 Missa) 


§ 142-19. Power given to director of budget 
to authorize State treasurer to borrow money.— 
The director of the budget by and with the con- 
sent of the Governor and Council of State shall 
have authority to authorize and direct the State 
Treasurer to borrow, in the name of the State 
and pledge the credit of the State for the pay- 
ment thereof, in anticipation of the collection of 
taxes, such stums as may be necessary to make 
the payment on appropriations to the various 
institutions, departments and agencies of the 
State as even as possible so as to preserve the 
best interest of the State in the conduct of the 
various institutions, departments and agencies of 
the State during each fiscal year. (1927, c. 195.) 


Editor’s Note.—Public Laws of 1935, chapter 129, contains 
a section similar to the above with reference to borrowing 
to meet the appropriation for each biennium for the years 
1935 and 1937. 


Art. 8. Refunding Bonds. 


§ 142-20. Title of article. — This article shall 
be known and may be cited as the “State Re- 
funding Bond Act.” (1935, c. 445, s. 1.) _ 


§ 142-21. Refunding bonds authorized for state. 
—The state treasurer is hereby authorized, by 
and with the consent of the governor and 
council of State, to issue at one time or from 
time to time bonds of the State for the purpose 
of refunding any or all bonds of the State then 
outstanding, but no stuch refunding bonds shall 
be issued except when such refunding may be 
accomplished at a saving to the State of North 
Carolina by securing a lower rate of interest than 
the interest rate on the bonds to be refunded. 
(1935, c. 445, s. 2.) 
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§ 142-22. Date and rate of interest; maturity.— 
Such refunding bonds shall bear such date or dates 
and such rate or rates of interest, not exceeding 
six per cent per annum, payable semi-annyally, 
and shall mature at such time or times, not more 
than forty years from date, as may be fixed by 
the governor and council of state. (1935, c. 445, 
Sivoy) 


§ 142-23. Execution; interest coupons; regis- 
tration; form and denomination.—Such refunding 
bonds shall be signed by the governor and the 
state treasurer, and sealed with the great seal of 
the State, and shall carry interest coupons which 
shall bear the signature of the state treasurer, or 
a facsimile thereof, and such bonds shall be sub- 
ject to registration as is now or may hereafter be 
provided by law for state bonds, and the form 
and denomination thereof shall be such as the 
state treasurer may determine in conformity with 
this article, (1935, c. 445, s. 4.) 


§ 142-24. Sale of bonds.—Subject to determina- 
tion by the governor and council of state as 
to the manner in which such bonds shall be of- 
fered for sale, whether by publishing notices in 
certain newspapers and financial journals or by 
mailing notices or by inviting bids by correspond- 
ence or otherwise, the state treasurer is author- 
_ized to sell such bonds at one time or from time 
to time at the best price obtainable, but in no 
case for less than par and accrued interest. (1935, 
c445, Sa 5)) 


§ 142-25. Proceeds directed to separate fund; 
use limited.—The proceeds of such bonds shall be 
placed by the state treasurer in a separate fund 
and used solely for the purpose specified in § 142- 
21. (1935, c. 445, s. 6.) 


§ 142-26. State’s credit and taxing power 
pledged.—The full faith, credit and taxing power 
of the State are hereby pledged for the payment 
of the principal and interest of the bonds herein 
authorized. (1935, c. 445, s. 7.) 


§ 142-27. Coupons receivable for debts due 
state——The coupons of said bonds after maturity 
shall be receivable in payment of all taxes, debts, 
dues, licenses, fines and demands due the State 
of any kind whatsoever. (1935, c. 445, s. 8.) 





§ 142-28. Exemption from taxation. — All of 
such bonds and coupons shall be exempt from 
all State, county and municipal taxation or assess- 
ments, direct or indirect, general or special, 
whether imposed for the purpose of general rev- 
enue or otherwise, and the interest on such bonds 
shall not be subject to taxation as for income, 
nor shall such bonds or coupons be subject to tax- 
ation when constituting a part of the surplus of 
any bank, trust company, or other corporation. 
(1935, c. 445, s. 9.) 


§ 142-29. Investment in bonds made lawful 
for fiduciaries—It shall be lawful for all execu- 
tors, administrators, guardians and fiduciaries 
generally, and all sinking fund commissions, to 
invest any moneys in their hands in such bonds. 
(1935, c. 445, s. 10.) 


Art. 4. Sinking Fund Commission. 
§ 142-30. Title of article—This article shall be 
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known as “The Sinking Fund Commission Act.” 
(1925, c. 62, s. 1.) 


§ 142-31. Creation; duties. — A State Sinking 
Fund Commission is hereby created, the mem- 
bers of which shall be the Governor, State 
Treasurer and Auditor, who shall serve without 
additional compensation. It shall be the duty of 
the commission to see that the provisions of all 
sinking fund laws are complied with and to pro- 
vide for the custody, investment and application 
of all sinking funds. The commission and its 
members may call upon the Attorney-General for 
legal advice as to their duties, powers and re- 
sponsibilities hereunder. (1925, c. 62, s. 2.) 


§ 142-32. To adopt rules; organization. — The 
commission shall adopt rules for its organization 
and government and the conduct of its affairs. Its 
chairman shall be the Governor and its secretary 
the Auditor. All clerks and employees in the office 
of the Governor, Auditor and Treasurer may be 
called upon to assist the commission. (1925, c. 
62, s. 3.) 


§ 142-33. Treasurer of commission; liability.— 
The State Treasurer shall be ex officio treasurer 
of the commission and the custodian of the sink- 
ing fund and the investments thereof. He and 
the sureties upon his official bond as State Treas- 
urer shall be liable for any breach of faithful per- 
formance of his duties under this article as well 
as his duties. as State Treasurer, and his official 
bond shall be made to comply with this require- 
ment. (1925, c. 62, s. 4.) 


§ 142-34. Investment of sinking funds. — 
Moneys in the sinking funds herein shall not be 
loaned to any department of the State, but shall 
be invested by the commission in: 

(a) Bonds of the United States or bonds or 
securities fully guaranteed both as to principal 
and interest by the United States. 

(b) Bonds or notes of the State of North 
Carolina, and in the cbligations of any quasi- 
public corporation in which the State of North 
Carolina owns not less than fifty-one per cent 
of its capital stock. 

(c) Bonds of any other state whose full faith 
and credit are pledged to the payment of the prin- 
cipal and interest thereof. 

(d) Bonds of any county in North Carolina, 
any city or town in North Carolina and any 
school district in North Carolina, provided such 
bonds are general obligations of the subdivision 
or municipality issuing the same and provided 
that there is no limitation of the rate of taxation 
for the payment of principal and interest of the 
bonds. (1925, c. 62, s. 5; 1931, c. 415; 1935, c. 146; 
1937, c. 82; 1941, c. 17, s. 1.) 

Cross Reference.—As to investment of bonds guaranteed 
by the United States, see § 53-44. 

Editor’s Note.—The Act of 1931 amended this section by 
striking out all references to population. 

The amendment of 1935 added the last clause to subsec- 
tion (b). ‘The 1937 amendment added subsection (e) which 
was deleted from the General Statutes as obsolete. The 


1941 amendment made subsection (a) applicable to securities 
guaranteed by the United States. 


§ 142-35. Purchase of securities—-No such se- 
curities shall be purchased at more than the 
market price thereof, nor sold at less than the 
market price thereof. No securities shall be pur- 


[535 ] 


§ 142-36 CH. 142. 


chased except bonds of the United States, or 
bonds or securities fully guaranteed both as to 
principal and interest by the United States, or 
bends or notes of the state of North Carolina, un- 
less the vendor shall deliver with the securities 
an opinion of an attorney at law, believed by the 
commission to be competent and to be recognized 
by investment dealers as an authority upon the 
law of public securities, to the effect that the se- 
curities purchased are valid and binding obliga- 
tions of the issuing governmental agency or unit, 
unless the commission shall be satisfied that such 
opinion can be readily obtained when required, it 
being the intention of this requirement to assure 
the commission that such securities are valid and 
that they will not be unsalable by the commission 
because of doubts as to the validity thereof. The 
commission is empowered to appoint one or more 
of its members for the purpose of making pur- 
chases and sales of securities. (1925, c. 62, s. 6; 
1941 CH 175) 

Editor’s Note.—The 1941 amendment rewrote this section 
to appear as set out above. 

§ 142-36. Interest of securities held as part 
of sinking fund.—The interest and revenues re- 
ceived upon securities held for any sinking fund 
and any profit made on the resale thereof shall 
become and be a part of such sinking fund. 
Bonds and notes of the State of North Caro- 
lina purchased for any sinking fund shall not be 
canceled before maturity, but shall be kept alive, 
and the interest and principal thereof shall be 
paid into the sinking fund for which the same 
are held. (1925, ¢. 62, s. 7.) 


§ 142-37. Registration of securities; custody 
thereof.—Where practicable, securities purchased 
for sinking funds shall be registered as to the 
principal thereof in the name of “The State of 
North Carolina for the sinking fund for” (here 
briefly identify the sinking fund) and may be re- 
leased from such registration by the signature of 
the State Treasurer, but the treasurer shall not 
make such release unless and until the securities 
to be so released shall have been sold by the com- 
mission or until the commission shall have or- 
dered such release. The treasurer shall rent a 
safety deposit box or boxes in some responsible 
bank in Raleigh in which he may keep all securi- 
ties purchased for sinking funds and in which it 
shall be his duty to keep all such securities not 
registered as to the principal thereof. (1925, c. 
62:18. 8.) 


§ 142-38. Expenses of commission.—The nec- 
essary expense of the commission for the rental 
of a safety deposit box, publication of advertise- 
ments, postage, insurance upon securities in trans- 
it, etc., not exceeding one-twentieth of one per 
cent of the amount in all sinking funds at the end 
- of any fiscal year, shall be a charge upon the gen- 
eral fund. (1925, c. 62, s. 9.) 


§ 142-39. Report of commission. — The com- 
mission shall make a report in writing to the 
General Assembly not later than the tenth day 
of each regular and extraordinary session there- 
of, stating the nature and amount of all receipts 
and disbursements of each sinking fund since 
the last preceding report, and the amount con- 
tained in each fund, and giving an itemized state- 
ment of all investments of each fund as to name 
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of security, purpose of issuance, date of maturity 
and interest rate, which report shall be spread 
upon the journals of the Senate and House of 
Representatives. (1925, c. 62, s. 10.) 


§ 142-40. Embezzlement by member of com- 
mission. — If any member of the commission 
shall embezzle or otherwise willfully and cor- 
ruptly use or misapply any funds or securities in 
any sinking fund for any purpose other than that 
for which the same are held, such member shall 
be guilty of a felony, and shall be fined not more 
than ten thousand dollars, or imprisoned in the 
State’s Prison not more than twenty years, o1 
both, at the discretion of the court. (1925, c. 62, 
Seed.) 


§ 142-41. False entry by secretary or treas- 
urer.—If the secretary or treasurer of the com- 
mission shall wittingly or falsely make, or 
cause to be made, any false entry or charge in 
any book kept by him as such officer, or shall wit- 
tingly or falsely form, or cause to be formed, any 
statement of the condition of any sinking fund, or 
any statement required by this article to be made, 
with intent in any of said instances to defraud the 
State, or any person or persons, such secretary or 
treasurer, as the case may be, shall be guilty of a 
misdemeanor and fined at the discretion of the 
court not exceeding three thousand dollars, and 
imprisoned for not exceeding three years. (1925, 
c. 62, s. 12.) 


§ 142-42. Interest of member in securities; re- 
moval.—If any member of the commission shall 
have any pecuniary interest, either directly or in- 
directly, proximately or remotely, in any securi- 
ties purchased or sold by the commission, or shall 
act as agent for any investor or dealer for any se- 
curities to be purchased or sold by the commis- 
sion, or shall receive directly or indirectly any 
gift, emolument, reward, or promise of reward 
for his influence in recommending or procuring 
any such purchase or sale, he shall forthwith be 
removed from his position, and shall upon con- 
viction be guilty of a misdemeanor, and fined not 
less than fifty dollars nor more than five hundred 
dollars, and be imprisoned, in the discretion of the 
court. (1925, c. 62; s: 13.) 


§ 142-43. Report of sufficiency of sinking fund. 
—When the funds or securities in any sinking 
fund shall be found by the sinking fund commis- 
sion to be sufficient with interest accretions rea- 
sonably to be expected for the retirement at ma- 
turity of all*bonds for which such sinking fund is 
held, and when the commission shall file a state- 
ment of such finding in the office of the Auditor 
and in the office of the State Treasurer, further 
payments into such sinking fund shall be sus- 
pended and shall not again be made unless such 
fund should thereafter become insufficient for any 
reason. (1925, c. 62, s. 18.) 


Art. 5. Sinking Funds for Highway Bonds. 


§ 142-44. Highway bonds; annual payments.— 
For the retirement of the principal of nineteen 
million five hundred thousand dollars highway 
serial bonds heretofore issued under chapter two 
Public Laws of one thousand nine hundred and 
twenty-one, Regular Session, a sinking fund is 
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created, into which fund the state treasurer shall 
pay during the fiscal year ending June 30, 1924, 
from any funds not heretofore pledged or appro- 
priated, the sum of one hundred thousand dollars. 
(1923, c. 188, 8. 2; 1925, c. 62, s. 15; C. S. 7472(s).) 

Editor’s Note.—The 1925 amendment substituted the words 
“fiscal year ending June 30, 1924” for the word “year.” 

§ 142-45. Highway bonds not issued; annual 
payments.—For the retirement of the principal of 
bonds issued for highway purposes, chapter two, 
Public Laws of one thousand nine hundred and 
twenty-one, Regular Session, over and above the 
nineteen million five hundred thousand dollars 
heretofore issued, a sinking fund is hereby created 
into which fund the state treasurer shall pay dur- 
ing the fiscal year ending June 30, 1924, from any 
funds not heretofore pledged or appropriated, the 
sum of four hundred thousand dollars. (1923, c. 
UR, Gy Be UP, (Gs Ry Ge aN Os Sh YAY) 

Editor’s Note.—The 1925 amendment substituted the words 
“fiscal year ending June 30, 1924” for the word ‘‘year.” 

§ 142-46. Source of funds.—All of the high- 
way bond sinking fund payments to be made un- 
der §§ 142-44 and 142-45, aggregating five hun- 
dred thousand dollars ($500,000) annually, shall 
be made from the revenues collected under the 
provisions of said chapter two (2) public laws of 
1921, if such revenues are sufficient therefor after 
setting aside therefrom the moneys provided by 
said chapter two (2) for the maintenance of the 
State Highway and Public Works Commission 
and the expenses of collecting highway revenues, 
and after setting aside moneys necessary for the 
payment of maturing principal of and interest 
upon highway bonds of the State: Provided, how- 
ever, that no holder of any highway bonds of the 
State shall be prejudiced by this amendment or 
by any act amendatory of this section passed sub- 
sequent to the issuance of such bonds, and any 
such bondholder shall be entitled to all rights to 
which he would be entitled if no such amendment 
had been made. (1923, c..188, s. 4; 1925, c. 45, s. 
a 192500, 190, 5... 4° -C. Oo 7472(n).) 


Art. 5A. Exchange and Cancellation of 
Bonds Held in Sinking Funds; 
Investment of Moneys. 


§ 142-47. Exchange of securities—The state 
sinking fund commission is hereby authorized to 
exchange any bonds of the state which shall at 
any time be held as an investment of moneys in 
any sinking fund under its control for like prin- 
cipal amounts of bonds of the state which shall 
then be held as an investment of moneys in any 
other sinking fund under its control, and in each 
such exchange each such sinking fund shall be 
charged with the market value of the bonds re- 
ceived by it, plus the accrued interest thereon, 
and shall be credited with the market value of the 
bonds exchanged therefor, plus the accrued in- 
terest thereon. Any difference in the amounts 
of such charges and such credits shall-be adjusted 
by making the appropriate transfer of moneys 
from one sinking fund to the other sinking fund. 
The market value of each bond so exchanged 
. shall be determined by the commission, and such, 
determination shall be based, as far as practicable, 
upon the current offering prices of bankers and 
dealers, taking into account the interest rates 
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borne by the bonds and their maturities. (1943, c. 
S21,7s. oh 


§ 142-48. Investment of sinking funds. — The 
state sinking fund commission shall invest the 
moneys in the sinking funds created by sections 
142-44 and 142-45 in highway bonds of the state 
unless the commission shall determine that it 
would be more practicable, at the time of such 
investment, to invest such moneys in other bonds 
of the,state or in other securities eligible for such 
investment. (1943, c. 321, s. 2.) 


§ 142-49. Cancellation of highway bonds in 
sinking funds; increase of payments to funds.— 
If requested so to do by the governor and council 
of state, the state sinking fund commission may 
at any time cancel any highway bonds of the state 
which are held in the sinking fund created by sec- 
tion 142-44 and which are a part of the bonds for 
the payment of which said sinking fund was so 
created, and to cancel any highway bonds of the 
state which are held in the sinking fund created 
by section 142-45 and which are a part of the 
bonds for the payment of which said sinking fund 
was so created. 

Upon the cancellation of any highway bonds of 
the state which are held in the sinking fund created 
by section 142-44, as hereinabove provided, the 
annual payment to be made into said sinking fund 
in each year after such cancellation shall be in- 
creased from one hundred thousand dollars to one 
hundred and fifty thousand dollars. Upon the 
cancellation of any highway bonds of the state 
which are held in the sinking fund created by sec- 
tion 142-45, as hereinabove provided, the annual 
payment to be made into said sinking fund:in each 
vear after such cancellation shall be increased 
from four hundred thousand dollars to six hundred 
thousand dollars. (1943, c. 321, ss. 3-5.) 


Art. 6. Citations to Bond and Note Acts. 


1. Bonds to fund bonds issued pursuant to any 
act of the General Assembly passed prior to May 
20, 1861, exclusive of bonds issued for the con- 
struction of the North Carolina Railroad; bonds 
issued pursuant to 1865, c. 3; bonds issued pur- 
suant to 1867, c. 56; bonds issued pursuant to an 
act ratified March 10, 1866, entitled “An Act to 
Provide for the Payment of the State Debt Con- 
tracted Before the War’; bonds issued pursuant 
to an act ratified August 10, 1868, entitled “An 
Act to Provide for Funding the Matured Interest 
on the Public Debt”; or any registered certificates 
belonging to the Board of Education pursuant to 
an act of the General Assembly ‘of 1867. Con- 
solidated Statutes, ss. 7411-7414, 7416-7432; 1879, 
c. 98, s. 1; 1901, c. 126; 1909, c. 399; 1913, c. 131; 
1919, c. 314. 

2. Bonds for the care of the insane, and to pay 
the deficit in the account of the State Hospital at 
Morganton. Consolidated Statutes, ss. 7433-7436; 
1909, c. 510. 

3. Bonds for payment of state bonds issued 
pursuant to 1903, c. 750 and 1905, c. 543, and to 
pay the holders of bonds of the issue upon which 
the South Dakota judgment was rendered. Con- 
solidated Statutes, ss. 7440-7444; 1909, c. 718; 
1911, c. 73. 

4. Bonds for state building. Consolidated Stat- 
utes, ss. 7437-7439; 1911, c. 66. 
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5. Bonds to relieve the deficit of the state treas- 
ury and to improve the new state building. Con- 
solidated Statutes, ss. 7448-7452; 1913, c. 102. 

6. Bonds for central heating plant. Consolidated 
Statutes, ss. 7445-7447; 1913, c. 143. 

7. Bonds for construction and improvement of 
Caswell Training School at Kinston. .Consolidated 
Statutes, ss. 5905-5912; 1911, c. 89, ss. 9, 10, 11; 
1917, c. 269. 

8. Bonds for permanently enlarging the state’s 
educational and charitable institutions. Consoli- 
dated Statutes, ss. 7459-7463; 1917, c. 154; Joint 
Resolution No. 40, 1917; 1919, c. 44; 1919, c. 314. 

9. Bonds for payment of North Carolina rail- 
road bonds. Consolidated Statutes, ss. 7453-7458; 
1919, c. 1; 1919, c. 11. 

10. Notes in anticipation of the sale of bonds 
for permanent enlargement of certain state in- 
stitutions. Consolidated Statutes, ss. 7464-7466, 
7467-7472; 1919, c. 328. 

11. Bonds to pay the notés authorized by 1921, 
c. 43. Consolidated Statutes, ss. 7472(z)-7472 (ii) ; 
1921, c. 107. 

12. Bonds for permanent enlargement and im- 
provement of educational and charitable institu- 
tions. Consolidated Statutes, ss. 7472(a)-7472(i); 
1921, c. 165; Ex. Sess. 1921, c. 82. 

13. Special Building Fund bonds issued for the 
purpose of providing a special building fund to be 
loaned to county boards of education. 1921, c. 147. 

14. Special Building Fund bonds issued for the 
purpose of providing a special building fund to 
be loaned to the county boards of education. Con- 
solidated Statutes, ss. 5688-5694; 1923, c. 136, ss. 
278-284; 1925, c. 201. 

15. Bonds for permanent enlargement and im- 
provement of educational and charitable institu- 
tions. Consolidated Statutes, ss. 7472(j)-7472(q); 
1923, cc. 162, 164; 1925, c. 192; 1927, c. 147; 1929, 
c. 295; 1935, c. 439; 1937, c. 296; 1987, c. 392; Ex. 
Sess. 1938, c. 1. 

16. Notes to balance the revenues and disburse- 
ments of the general fund at the close of the fiscal 
year of 1925. 1925, c. 112. 

17. Notes for funding prison debt. 1925, c. 132. 

18. Special Building Fund bonds issued for the 
purpose of providing a special building fund to be 
loaned to county boards of education. 1927, c. 199. 

19. Bonds for Industrial Farm Colony for 
Women. 1927, c. 219, ss. 14-24; 1931, c. 128. 

20. Bonds to acquire and develop state prison 
fabin. bol ics b2 8103 Ieee 10: 

21. Bonds for payment of notes and obligations 
issued pursuant, to 1927, c. 49. 1931, c. 28. 

22. Notes to balance the revenues and disburse- 
ments of the general fund at the close of the fis- 
cal year of 1931, and to place the fiscal operations 
of the state for the biennium 1931-1933 upon a 
budgetary basis. 1931, c. 371, s. 2. 

23. Funding Bond Act of 1933. 1933, c. 330. 

24. Bonds for N. C. State stadium. 1933, c. 291; 
1935, c. 62. : 

25. Notes to pay appropriations for 1935 and 
93701935." C7129, 

26. Notes for the purchase, by the State Text- 
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book Purchase and Rental Commission, of text- 
books and supplies for the pupils of the public 
schools of the state. 1935, c. 422, s. 6. 

27. Special Building Fund bonds issued for the 
purpose of providing a special building fund to be 
loaned to the county boards of education. 1935, 
Ca.20i2 SSS ae 

28. Bonds for the purchase, by the State Text- 
book Commission, of textbooks and supplies for 
the pupils of the public schools of the State. 1937, 
CGO SS aightos 14 L Us 

29. Bonds to reimburse for emergency advances. 
1937, c. 193 (biennium 1937-1939). : 

30. Board of Health bonds for revenue produc- 
ing undertakings. 1937, c. 324. 

31. New State Office Building Bonds. 
364. 

32. Notes to pay appropriations for the bien- 
nium ending June 30, 1941. 1939, c. 77. 

33. Validation of proceedings of the University 
of North Carolina relating to the issuance and 
payment of certain Revenue Bonds of the Univer- 
sity authorized by 1935, c. 479, 1936, c. 2, and 
19ST Cro coe al Ooo mC meso. 

34. North Carolina State College Athletic Sta- 
dium Loan Act. 1939, c. 399. 

35. Bonds for the construction of an Eastern 
North Carolina Sanatorium for the treatment of 
Tuberculosis. 1939, c. 325, ss. 7, 8, 9; 1941, c. 86, 
ss. 2,.2A: 

36. Bonds to reimburse the State Treasury for 
advances made therefrom for permanent improve- 
ments at certain state institutions and for pur- 
chasing books. 1939, c. 67. 

37. Notes to pay appropriations for biennium 
ending June 30, 1943. 1941, c. 41. 

38. Bonds to reimburse funds for emergency 
advances. 1941, c. 81. 

39. Bonds for improvements at North Carolina 
College of Agriculture and Engineering. 1941, 
c. 94, 

40. Bonds to refund the outstanding Athletic 
Stadium Bonds issued by the North Carolina 
State College of Agriculture and Engineering of 
the University of North Carolina, and bonds for 
the liquidation of the outstanding indebtedness 
of the athletic department of said institution. 1941, 
c. 169. See also c. 240. 

41. Bonds or notes for the protection of the 
state’s interest in the Atlantic and North Caro- 
lina Railroad. 1941, c. 170. 

42. Bonds and notes for construction of a build- 
ing and improvements at. North Carolina State 
College of Agriculture and Engineering. 1941, 
c. 240. 

43. Notes to pay appropriations for biennium 
ending June 30, 1945. 1943, c. 320. 

44. Bonds for loan to Altantic and North Caro- 
lina Railroad for rehabilitation of properties. 1943, 
c. 412. 

45. Bonds for loan to Atlantic and North Caro- 
lina Railroad for refunding certain indebtedness. 
1943, c. 4438: 


Cross Reference.—For list of highway bond acts, see chap- 
ter 136, Art. 8. 


1937, c. 


[538 ] 


Sec. 

143-1. 
143-2. 
143-3. 
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143-6. 
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143-8. 


143-9. 


143-10. 
143-11. 


143-12. 
143-13. 


143-14, 


143-15. 


143-16. 


143-17. 
143-18. 


143-19, 
143-20. 
143-21. 
143-22. 


143-23. 
143-24. 
143-25. 


143-26. 


143-27. 


143-28. 
143-29. 
143-30. 
143-31. 

143-32. 


143-33. 
143-34. 


CHAPTER 143. STATE DEPARTMENTS, ETC. 


Chapter 143. State Departments, Institutions, and Commissions. 


Art. 1. Executive Budget Act. 


Scope and definitions. 

Purposes. 

Examination of officers and agencies; dis- 
bursements. 

Advisory Budget Commission. 

Appropriation Rules. 

Information fron: departments and agen- 
cies asking state aid. 

Itemized statements and forms. 

Statements of Auditor as to legislative 
expenditures. 

Information to be furnished upon request. 

Preparation of budget and public hear- 
ing. 

Survey of departments. 

Bills containing proposed appropriations. 

Printing copies of budget report and bills 
and rules for the 
same. 


Joint meetings of committees considering 
the budget report and appropriation bill. 

Reduction and increase of items by gen- 
eral assembly. 


Article governs all departmental, agency, 
etc., appropriations. 
Requisition for allotment. 


Unincumbered balances to revert to 
Treasury; capital appropriations ex- 
- cepted. 


Help to director. 

Examination accounts state departments. 

Issuance of subpoenas. 

Surveys, studies and examinations of de- 
partments and institutions. 

All maintenance funds for itemized pur- 
poses; transfers between objects and 
items. 


Borrowing of money by State Treasurer. 

Maintenance appropriations dependent 
upon adequacy of revenues to support 
them. 


Director to have discretion as to manner 
of paying annual appropriations. 

Appropriations to educational, charitable 
and correctional institutions are in ad- 
dition to receipts by them. 


All State agencies under provisions of 
this article. 

Delegation of power by director. 

Budget of state institutions. 

Building and permanent improvement 
funds spent in accordance with budget. 


Person expending an appropriation 
wrongfully. 
Intent. 


Penalties and punishment for violations. 


Art. 2. Division of Personnel under the 


143-35. 
143-36. 


143-37, 


Budget Bureau. 


Division established. 

Survey of needs for personal service in 
all branches of state government. 

Classification of number of employees 
needed; nature of work; standard of 
salaries and wages; hours of labor, etc. 


introduction of the . 


Sec. 


143-38. 


143-39. 


143-40. 


143-41. 


143-42. 


143-43, 


143-44. 


143-45. 


143-46. 


143-47, 


Report of survey to governor and agency 
heads. 

Findings in such report standard as to 
personal service. 

Changes in need for . personal 
made by assistant director of 
budget. 

Employment of persons by certification 
of name to assistant director of the 
budget and by his investigation. 

Applications for employment to be filed 
with assistant director of the budget; 
list of qualified applicants. 

Copies of personnel reports to state au- 
ditor. 

Disputes between assistant director of 
the budget and agency heads settled 
by advisory budget commission. 

Payrolls submitted to assistant director 
of the budget; approval of payment of 
vouchers. 

Salaries derived exclusively from dona- 
tions. 

Quorum of Advisory Budget Commis- 
sion. 


service 
the 


Art. 8. Division of Purchase and Contract. 


143-48. Creation of Division of Purchase and 
Contract; Director. 

143-49. Powers and duties of Director. 

143-50. Certain contractual powers exercised by 
other departments transferred to di- 
rector. 

143-51. Reports to director required of all agen- 

cies as to needs. 

143-52. Consolidation of estimates by director; 
bids; awarding of contract. 

143-53. Requisitioning for supplies by agencies; 
must purchase through sources certified. 

143-54. Certain purchases excepted from provi- 
sions of article. 

143-55. Purchase of articles in certain emer- 
gencies. ’ 

143-56. Contracts contrary to provisions of ar- 
ticle made void. 

143-57. Preference given to North Carolina prod- 
ucts and articles manufactured by state 
agencies; sales tax considered. 

143-58. Division of purchase and contract directed 
to give preference to home products. 

143-59. Rules and regulations covering certain 
purposes. 

143-60. Standardization Committee. 

143-61. Public printer failing to perform con- 
tract; course pursued. 

143-62. Law applicable to printing Supreme 

Court Reports not affected. 

143-63. Appointment of Director and compensa- 
tion; qualifications; assistants; bond. 

143-64. Financial interest of officers in sources of 
supply; acceptance of bribes. 

Art. 4. World War Veterans Loan 
Administration. 
Title I. “World War Veterans Loan 
Act of 1925.” 
143-65. Name of Title. 
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Sec. 

143-66. 
143-67. 
143-68. 


143-69. 
143-70. 
143-71. 


143-72. 
143-73. 
143-74. 
143-75. 
143-76. 
143-77. 


143-78. 


Title 


143-79. 
143-80. 
143-81. 
143-82. 


143-83. 


143-84. 


Pitle Ti 


143-85. 
143-86. 
143-87. 
143-88. 
143-89. 
143-90. 
143-91. 
143-92. 


143-93. 


143-94. 
143-95. 


143-96. 
143-97. 


143-98. 


143-99. 


143-100. 
143-101. 
143-102. 
143-103. 
143-104. 


143-105. 


CHAPTER 143. STATE 


Purpose of Title. 

Enlisted men entitled to borrow money. 

Classes of persons benefits not extended 
to. 


Registration. 

Fraudulent conspiracy. 

Administration; commissioner; salary; 
office. 


Assistants; application for loan; compen- 
sation. 

Rules concerning loans. 

Payment of loans. 

Bond issue authorized; sale of bonds. 

Payments to State Treasurer; audits. 

Cost of administering fund; disposition 
of surplus. 

Question of bonded 
mitted to voters. 


II. “World War Veterans Loan Sup- 
plemental Act of 1927.” 


Name of Title. 

Issue and sale of bonds. 

Disbursement of fund; prerequisites. 

Liability of treasurer and appraisers; on 
bonds; punishment. 

Conditions to be set forth in mortgages; 
enforcement of collections. 

Allocations of lcans. 


“World War Veterans Loan 
Act of 1929.” ’ 


Name of Title. 

Bond issue authorized; interest.. 

Interest coupons; registration. 

Sale of bonds. 

Separate fund for proceeds. 

Pledge of State for payment of bonds. 

Loan of proceeds of bonds to veterans. 

Commissioner may bid at foreclosure 
sales; disposition of property. 

Powers over property acquired or mort- 
gaged. 

Refinancing delinquent loans authorized. 

Question of bond issue submitted to 
voters. 

Deposit of payments on loans. 

Acceptance of certificates of title from 
approved attorneys. 

Other Veterans entitled to share benefits. 


Title IV. “General Provisions.” 

Trustee in lieu of defunct bank; purchase 
at sale. 

Investment of Loan Fund; 
securities. 

Treasurer to borrow money on notes. 

Funds used in payment of notes. 

Coupons receivable in payment of any 
demands due to State. 

Bonds, notes and coupons and interest 
exempt from taxation. 

Lawful investment for trust funds. 


indebtedness sub- 


authorized 


Art. 5. Check on License Forms, Tags 


143-106. 


and Certificates Used or Issued. 


Blank forms of licenses, etc., to be de- 
livered to State Auditor; monthly re- 
port to Auditor; spoiled and damaged 
forms. ; 


DEPARTMENTS, ETC. , 


Sec. 
143-107. 


Auditor to check forms monthly; report 
of discrepancies. 


Art. 6. Officers of State Institutions. 


143-108. 
143-109. 
143-110. 
143-111. 
143-112. 


143-113. 
143-114. 


143-115. 


143-116. 


Art. 


143-117. 
143-118. 
143-119. 
143-120. 
143-121. 
143-122. 
143-123. 


143-124. 
143-125. 
143-126. 
143-127. 


Secretary to be elected from directors. 

Directors to elect officers and employees. 

Places vacated for failure to attend meet- 
ings. 

Director not to be elected to position un- 
der board. 

Superintendents 
board meetings. 

Trading by interested officials forbidden. 

Diversion of appropriations to state insti- 
tutions. 

Trustee, director, officer or employee vio- 
lating law guilty of misdemeanor. 

Venue for trial of offenses. 


to be within call of 


7. Inmates of State Institutions to 
Pay Costs. 


Institutions included. 

Governing board to fix cost and charges. 

Payments. 

Determining who is able to pay. 

Action to recover costs. 

No limitation of such action. 

Power of trustees to admit indigent per- 
sons. 

Suit by attorney general; venue. 

Judgment; never barred. 

Death of inmate; lien on estate. 

Money paid into state treasury. 


Art. 8. Public Building Contracts. 


143-128. 


143-129. 
143-130. 


143-131. 


143-132. 


143-133. 
143-134. 


143-135. 


143-136. 
143-137. 
143-138. 


143-139. 
143-140. 
143-141. 


143-142. 


143-143. 


Art. 
143-144. 
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Separate specifications for building con- 
tracts. 

Procedure for letting of public contracts. 

Allowance for convict labor must be 
specified. 

When counties, cities, towns and other 
subdivisions may let contracts on in- 
formal bids. 

Minimum number of bids for contracts 
for state institutions. 

No evasion permitted. 


Highway and prison departments ex- 
cepted. 
Limitation of application of article. 
Art. 9. Building Code. 
N. C. building code. 
Purpose of article. 
Administration by insurance commis- 


sioner; duties of state board of health. 
Building code council created; powers 
and duties; application of building code. 
Appeals to council. 
Compensation; appeals to council and to 
courts; buildings to meet code stand- 
ards. 
Hearings before insurance commissioner 
as to questions under law or building 
code, etc. : 
Violation of act subjects offender to fine. 


10. Various Powers and Regulations. 


State institutions may exercise eminent 
domain. 


Sec. 


143-145. 
143-146. 


143-147. 


143-148. 
143-149. 
143-150. 


143-151. 


143-152. 
143-153. 


143-154. 
143-155. 
143-156. 
143-157. 


143-158. 
143-159. 


143-160 
143-161. 
143-162. 
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Entry on land to lay water pipes. 

Governor to execute deeds of state lands 
held for institutions. 

Method of alienation of real property held 
by any State agency. 

Execution; signature; attestation; seal. 

Admission to registration in Counties. 

Exclusive method of conveying such 
property. 

Grant of easements to public-service cor- 
porations. 

Injury to water supply misdemeanor. 

Keeping swine near state institutions; 
penalty. 


Expenditures for departments and _ insti- 
tutions; accounting and warrants. 

Institutions to file monthly statements 
with auditor. 

Certain institutions to report to governor 
and general assembly. 


Reports of departments and institutions; 
investigations and audits. 

Special investigations. 

Governor given authority to direct inves- 
tigation. 

Conduct of investigation. 

Stenographic record of proceedings. 

State institutions to mail copies of re- 
ports. 


Art. 11. Revenue Bonds and Govern- 


143-163. 


143-164 


143-165 


Art. 


143-166 


143-167. 
143-168. 


143-169. 


143-170. 


143-171. 


143-172. 
143-173. 


143-174. 


mental Aid. 


State Agencies may issue bonds to finance 
certain public undertakings. 

Acceptance of federal loans and grants 
permitted. 

Approval by governor and council of 
state necessary; covenants in resolutions 
authorizing bonds. 


12. Law Enforcement Officers’ Benefit 
and Retirement Fund. 


Law Enforcement Officers’ Benefit and 
Retirement Fund. 


Art. 13. Publications. 


[Transferred to § 147-54.1.] 

Reports and publications; conciseness; 
governor and attorney general to pre- 
scribe scope of reports. 


Departmental reports to legislature; num- 
ber printed. 

Reports of departments to be printed bi- 
ennially. 

Art. 14. State Planning Board. 


Board established as an advisory agency 
of state. 

Membership; terms of office; expenses. 

Chairman and secretary; rules and reg- 
ulations; employees; expenditures; office 
space and equipment; special surveys 
and studies. 

Functions of board. 


[ 541 ] 


Sec. 
143-175. 


143-176. 


143-177. 


Adoption of plans and recommendations; 
publicity program; co-operation with 
other agencies; advice and information 
relative to state planning; proposed 
legislation. 

Public boards and officials directed to 
supply information; general powers. 
Acceptance and disbursements of con- 

tributions. 


143-177.1. Allocation of funds from contingency 


and emergency fund. 


Art. 15. Commission on Interstate Co- 


143-178. 


143-179. 


143-180. 


143-181. 


143-182. 


143-183. 
143-184. 


143-185. 


143-186. 
143-187. 


143-188. 


143-189. 
143-190. 


Operation. 
Senate committee on interstate co-opera-: 
tion. 
House committee on interstate co-opera- 
tion. 
Governor’s committee on interstate co- 
operation. 


North Carolina commission on interstate 
co-operation. 


Legislative committees constitute senate 
and house council of American Legis- 
lators’ Association. 

Functions and purpose of commission. 

Appointment of delegations and commit- 
tees; persons eligible for membership; 
advisofy boards. 

Reports to the governor and general as- 
sembly; expenses; employment of secre- 
tary, etc. 


Names of committees designated. 

Council of state governments a 
governmental agency. 

Secretary of state to communicate text 
of measure to officials and governing 
bodies of other states. 


joint 


Art. 16. Spanish-American War 
Relief Fund. 


Governor to be trustee of fund. 
Bond of department quartermaster. 


Art. 17. State Post-War Reserve Fund. 


143-191. 
143-192, 


143-193. 
143-194. 


Art. 


143-195. 


143-196. 


143-197. 


143-198. 


Appropriation for fund. 

Fund to be invested by governor and 
council of state; state treasurer custo- 
dian. 

Fund to be held for such use as directed 
by general assembly. 

Report to general assembly. 


18. Rules and Regulations Filed with 
Secretary of State. 


Certain state agencies to file administra- 
tive regulations or rules of practice 
with secretary of, state; rate, service 
or tariff schedules, etc., expected. 

Rules and regulations effective only after 
filing; date of filing to,be shown. 

Copies of rules and regulations available 
to public. 

Construction of article. 


§ 148-1 


Art. 1. Executive Budget Act. 


§ 148-1. Scope and definitions. — This article 
shall be known, and may be cited, as “The Execu- 
tive Budget Act.” Whenever the word “Director” 
is used herein, it shall be construed to mean “Di- 
rector of the. Budget.” Whenever the word “Com- 
mission” is used herein, it shall be construed to 
mean “Advisory Budget Commission,” if the con- 
text shows that it is used with reference to any 
power or duty belonging to the Budget Bureau 
and to be performed by it, but it shall mean when 
used otherwise any state agency, and any other 
agency, person or commission by whatever name 
called, that uses or expends or receives any state 
funds. “State funds” are hereby defined to mean 
any and all moneys appropriated by the General 
Assembly of North Carolina, or moneys collected 
by or for the state, or any agency thereof, pur- 
suant to the authority granted in any of its laws. 
@l9255) .cyS97 us! eel G29 CaOON asia 3) 


§ 143-2. Purposes.—It is the purpose of this 
article to vest in the Governor of the State a direct 
and effective supervision of all agencies, institu- 
tions, departments, bureaus, boards, commissions, 
and every State agency by whatsoever name. now 
or hereafter called, including the same power and 
supervision over such private corporations and 
persons and organizations of all kinds that may 
receive, pursuant to statute, any funds either 
appropriated by, or collected fbr, the State of 
North Carolina, or any of its departments, 
boards, divisions, agencies, institutions and com- 
missions; for the efficient and economical admin- 
istration of all agencies, institutions, depart- 
ments, bureaus, boards, commissions, persons or 
corporations that receive or use State funds; 
and for the initiation and preparation of a bal- 
anced budget of any and all revenues and expend- 
itures for each session of the General Assembly. 

The Governor shall be Ex-officio Director of 
the Budget and shall be the responsible head of 
the Budget Bureau, which Bureau is a part of 
the Governor’s office. The Governor shall on or 
before: the first day of July next after his inau- 
guration appoint a budget officer, who shall be 
known as the “Assistant to the Director,” and 
such officer shall serve for a term of four years 
beginning on the first day of July next after the 
inauguration of each Governor, at a salary to be 
fixed by the Director, who makes the appoint- 
ment. The purpose of this article is to include with- 
in the powers of the Budget Bureau all agencies, 
institutions, departments, bureaus, boards, and 
commissions of the State of North Carolina un- 
der whatever name now or hereafter known, and 
the change of the name of such agencies here- 
after shall not affect or lessen the powers and 
duties of the Budget Bureau in respect thereto. 

The test as to whether an institution, depart- 
ment, agency, board, commission, or corporation 
or person is included within the purpose and 
powers and duties of the Budget Bureau shall be 
whether such agency or person receives for use, 
or expends, any of the funds of the State of 
North Carolina, including funds appropriated by 
the General Assembly and funds arising from the 
collection of fees, taxes, donations appropriative, 
or otherwise. (1925, c. 89, s. 2; 1929,’c. 100, s. 2.) 


Editor’s Note.—As director of the budget, the Governor has 
large powers in supervising the expenditure of State funds 
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and in determining what appropriations shall be made by the 
General Assembly. The idea that our governments, Federal, 
State and local, should be run in a business-like fashion is 
gaining prevalence and the budget system in government 1s 
an attempt to carry out the wishes of the people that govern: 
ment shall be administered economically and efficiently. 4 
N. C. Law Rev. 17. ; , 

§ 143-3. Examination of officers and agencies; 
disbursements.—The Director shall have power 
to examine under oath any officer or any head, 
any clerk or employee, of any department, 
institution, bureau, division, board, commission, 
corporation, association, or any agency; to cause 
the attendance of all such persons, requiring 
such persons to furnish any and all information 
desired relating to the affairs of such agency; to 
compel the production of books, papers, ac- 
counts, or other documents in the possession or 
under the control of such person so required to 
attend. The Director or his authorized repre- 
sentative shall have the right and the power to 
examine any State institution or agency, board, 
bureau, division, commission, corporation, per- 
son, and to inspect its property, and inquire into 
the method of operation and management. 

The Director shall have power to have the 
books and accounts of any of such agencies or 
persons audited; to supervise generally the ac- 
counting and auditing systems thereof now in 
force, and to inaugurate such changes in respect 
thereto which may be necessary, in his opinion, 
to exhibit and to furnish complete and correct 
information as to its financial condition, includ- 
ing the budget accounts of such departments, bu- 
reaus or associations within the terms of this ar- 
ticle. The cost of making all audits and effecting 
all necessary changes in the system of accounting 
shall be paid from the regular maintenance ap- 
propriation made by the General Assembly for 
such bureaus, departments, divisions, institutions, 
commissions, persons or agencies that may be 
thus audited. 

It shall be the duty of the Director to recom- 
mend to the General Assembly at each session 
such changes in the organization, management 
and general conduct ofthe various departments, 
institutions and other agencies of the State, and 
included within the terms of this article, as in his 
judgment will promote the more efficient and 
economical operation and management thereof. 

The Director of the Budget under the provi- 
sions of the Executive Budget Act shall prescribe 
the manner in which disbursements of the sev- 
eral institutions and departments shall be made 
and may require that all warrants, vouchers or 
checks, except those drawn by the State Audi- 
tor and the State Treasurer, shall bear two sig- 
natures of such officers as will be designated 
by the Director of the Budget. (1925, c. 89, s. 
321929" c. 100mSuo cmc, oo tqustede) 


§ 143-4. Advisory Budget Commission. — The 
Chairman of the Appropriations and the Fi- 
nance Committees of the House and of the Senate, 
and two other persons to be appointed by the 
Governor, shall constitute the Advisory Budget 
Commission, whose duties shall be such as are 
hereinafter defined. 

The members of the Advisory Budget Com- 
mission shall receive as full compensation for 
their services ten dollars per day for each day 
which they shall serve and their expenses. The 
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Advisory Budget Commission shall be called in 
conference in January and July of each year, 
upon ten days’ notice by the Director or Assist- 
ant to the Director of the Budget, and at such 
other times as in the opinion of the Director may 
be for the public interest. 


Vacancies on the Commission shall be filled by. 


the Governor: Provided, any vacancy caused by 
the death, resignation, or other removal from 
office of any member of the Commission by virtue 
of his office as a member of the General Assembly 
shall be filled by the Governor upon the recom- 
mendation of the presiding officer of that branch 
of the General Assembly in which such member 
holds office. (1925, c. 89, s. 4; 1929, c. 100, s. 4; 
1931, c. 295.) - 


Editor’s Note.—The 
graph to this section. 


Act of 1931 added the last para- 


§ 148-5. Appropriation Rules.—All moneys here- 
tofore and hereafter appropriated shall be deemed 
and held to be within the terms of this article 
and subject to its provisions unless it shall be 
otherwise provided in the act appropriating the 
same; and no money shall be disbursed from the 
State Treasury except as herein provided. (1925, 
C60, 7S..0;,1929,.c. 100, s. 5.) 


Cited in O’Neal v. Wake County, 196 N. C. 184, 189, 145 
Sy CL PARE AR 


§ 143-6. Information from departments and 
agencies asking state aid——On or before the first 
day of September biennially, in the even num- 
bered years, eagh of the departments, bureaus, di- 
visions, officers, boards, commissions, institutions, 
and other State agencies and undertakings re- 
ceiving or asking financial aid from the State, 
or receiving or collecting funds under the au- 
thority of any general law of the State, shall 
furnish the Director all the information, data 
and estimates which te may request with refer- 
ence to past, present and future appropriations 
and expenditures, receipts, revenue, and income. 

Since it is not practicable to require the mem- 
bers of the Judicial system who preside over 
courts to attend and furnish such information, 
upon request of the Director, the Attorney-Gen- 
eral shall furnish such information, data and es- 
timates and expenditures as may be desired in 
reference to the Judicial Department of this 
State. (1925, c. 89, s. 6; 1929, c. 100, s. 6.) 


§ 143-7. Itemized statements and forms.—The 
statements and estimates required under § 143-6 
shall be itemized in accordance with the Budget 
Classification adopted by the Director, and upon 
forms prescribed by him, and shall be approved 
and certified by the respective heads or responsible 
officer of each department, bureau, board, com- 
mission, institution, or agency submitting same. 
Official estimate blanks which shall be used in 
making these reports shall be furnished by the 
Budget Bureau. (1925, c. 89, s. 7; 1929, c. 100, 
S<7.) 


§ 143-8. Statements of Auditor as to legis- 
lative expenditures——On or before the first day 
of September, biennially, in the even numbered 
years, the State Auditor shall furnish the Direc- 
tor a detailed statement of expenditures of the 
General Assembly for the current fiscal bien- 


_hium, and an estimate of its financial needs, ite- 
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mized in accordance with the Budget Classifica- 
tion adopted by the Director and approved and 
certified by the presiding officer of each House 
for each year of the ensuing biennium, begin- 
ning with the first day of July thereafter; and a 
detailed statement of expenditures of the Judi- 
ciary and any other institution or commission 
that may be requested by the Director for each 
year of the current fiscal biennium, and upon 
such request by the Director an estimate of its 
financial needs as provided by law, itemized in 
accordance with the Budget Classification 
adopted by the Director for each year of the en- 
suing biennium, beginning with the first day of 
July thereafter. The State Auditor shall trans- 
mit to the Director with these estimates an ex- 
planation of all increases or decreases. These 
estimates and accompanying explanations shall 
be included in the Budget by the Director with 
such recommendations as .the Director may de- 
sire to make in reference thereto. (1925, c. 89, 
Sue Sea LODO RG. alO0M S48) 


§ 148-9. Information to be furnished upon re- 
quest.—The departments, bureaus, divisions, offi- 
cers, commissions, institutions, or other State 
agencies or undertakings. of the State, upon re- 
quest, shall furnish the Director, in such form 
and at such time as he may direct, any informa- 
tion desired by him in relation to their respec- 
tive activities or fiscal affairs. The State Auditor 
shall also furnish the Director any special, peri- 
odic, or other financial statements as the Di- 
rector may request. (1925, c. 89, s. 10; 1929, ¢. 
100, s. 9.) 


§ 143-10. Preparation of budget and _ public 
hearing. — The members of the Commission 
shall, at the request of the Director, attend such 
public hearing and other meeting as may be held 
in the preparation of the Budget. Said Com- 
mission shall act at all times in an advisory ca- 
pacity to the Director on matters relating to the 
plan of proposed expenditures of the State Gov- 
ernment and the means of financing the same. 

The Director, together with the Commission, 
shall provide for public hearings on any and all 
estimates to be included in the Budget, which 
shall be held during the months of October and/ 
or November and/or such other times as the Di- 
rector may fix in the even numbered years, and 
may require the attendance at these hearings of 
the heads or responsible representatives of all 
State departments, bureaus, divisions, officers, 
boards, commissions, institutions, or other State 
agencies or undertakings, and such other per- 
sons, corporations and associations, using or re- 
ceiving or asking for any State funds. (1925, c. 
S89. San tleael 92975 crm OOnesum lO} 


§ 148-11. Survey of departments.—On or be- 
fore the fifteenth day of December, biennially 
in the even numbered years, the Director shall 
make a complete, careful survey of the opera- 
tion and management of all the departments, 
bureaus, divisions, officers, boards, commissions, 
institutions, and agencies and undertakings of 
the State and all persons or corporations who use 
or expend funds as hereinbefore defined, in the 
interest of economy and efficiency, and a. work- 
ing knowledge upon which to base recommenda- 
tions to the General Assembly as to appropria- 


§ 148-12 
tions for maintenance and special funds and 
capital expenditures for the succeeding bien- 


nium. If the Director and the Commission shall 
agree in their recommendations for the Budget 
for the next biennial period, he shall prepare 
their report in the form of a proposed Budget, 
together with such comment and recommenda- 


tions as they may deem proper to make. 
If the Director and Commission shall not 
agree in substantial particulars, the Director 


shall prepare the proposed Budget based on his 
own conclusions and judgment and shall cause 
to be incorporated therein such statement of 
disagreement and the particulars thereof, as the 
Commission or any of its members shall deem 
proper to submit as representing their views. 
The Budget report shall contain a complete and 
itemized plan of all proposed expenditures for 
each State department, bureau, board, division, 
institution, commission, State agency or under- 
taking, person or corporation who receive or 
may receive for use and expenditure any State 
funds as hereinbefore defined, in accordance with 
the Classification adopted by the Director, and 
of the estimated revenues and borrowings for 
each year in the ensuing biennial period begin- 
ning with the first day of July thereafter. Op- 
posite each item of the proposed expenditures, 
the Budget shall show in separate parallel col- 
umns the amount expended for the last preced- 
ing appropriation year, for the current appro- 
priation year, and the increase or ‘decrease. The 
Budget shall clearly differentiate between Gen- 
eral Fund expenditures for operating and main- 
tenance, special fund expenditures for any pur- 
pose, and proposed capital outlays. 

The Director shall accompany 
with: 

(1) A Budget message supporting his recom- 
mendations and outlining a financial policy and 
program for the ensuing biennium. The mes- 
sage will include an explanation of increase or 
decrease over past expenditures, a discussion of 
proposed changes in existing revenue laws and 
proposed bond issues, their purpose, the amount, 
rate of interest, term, the requirements to be at- 
tached to their issuauce and the effect such is- 
sues will have upon the redemption and annual 
interest charges of the State debt. 

(2) An itemized and complete financial state- 
ment for the State at the close of the last pre- 
ceding fiscal year ending June thirtieth. 

(3) A statement of special funds. 

(4) A statement showing the itemized esti- 
mates of the condition of the State Treasury as 
of the beginning and end of each of the next two 
appropriation years. 

It shall be a compliance with this section by 
each incoming Governor, at the first session of 
the General Assembly in his term, to submit the 
Budget report with the message of the outgoing 
Governor, if he shall deem it proper to prepare 
such message, together with any comments or 
recommendations thereon that he may see fit to 
make, either at the time of the submission of the 
said report to the General Assembly, or at such 
other time, or times, as he may elect and fix. 
(1925, c. 89, s. 12; 1929, c. 100, s. 11.) 


§ 143-12. Bills containing proposed appropria- 
tions. — The Director, by’ and with the advice 


the Budget 
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of the Commission, shall cause to be prepared 
and submitted to the General Assembly the fol- 
lowing bills: 

(a) A bill containing all proposed appropria- 
tions of the Budget for each year in the ensuing 
biennium, which shall be known as the “Budget 
Appropriation Bill.” 

(b) A bill containing the views of the Budget 
Bureau with respect to revenue for the ensuing 
biennium, which shall be known as the “Bud- 
get Revenue Bill,” which will in the opinion of 
the Director and the Commission provide an 
amount of revenue for the ensuing biennium, 
sufficient to meet the appropriations contained in 
the Budget Appropriation Bill. 

(c) A bill containing proposed methods and 
machinery for the collection of taxes and the 
listing of property for taxation, in the several 
counties of the State, and municipalities, which 
shall be known as the “Budget Machinery Bill,” 
and such bill shall contain the judgment and the 
result of all the latest, most improved methods 
of listing and collection of taxes, for counties and 
municipalities, according to the best information 
obtainable by the Commission and the Director, 
with a view to the ease and simplification of the 
methods of the listing of property for such tax- 
ation and for the collection of the same, having 
in view the necessity of counties and municipali- 
ties to collect the highest percentage possible of 
taxes levied at the minimum cost. 

To the end that all expenses of the State may be 
brought and kept within the Budget, the Budget 
Appropriation Bill shall contain a specific sum as 
a contingent or emergency appropriation. ‘The 
manner of the allocation of such contingent or 
emergency appropriation shall be as _ follows: 
Any institution, department, commission, or 
other agency or activity of the State, or other 
activity in which the State is interested, desiring 
an allotment out of such contingent or emer- 
gency appropriation, shall upon forms  pre- 
scribed and furnished by the Budget~ Bureau, 
present such request in writing to the Director 
of the Budget, with such information as he may 
require, and if the Director of the Budget shall 
approve such request, in whole or in part, he 
shall forthwith present the same to the Governor 
and Council of State, and upon their order only 
shall such allotment be made. If the Director 
shall disapprove the request of such an_ allot- 
ment out of the emergency or contingent ap- 
propriation, he shall transmit his refusal and his 


reason therefor to the Governor and Council of 


State for their information. 

If the director and the commission shall not 
agree as to the appropriation, revenue and ma- 
chinery bills in substantial particulars, the Di- 
rector shall prepare the same, based on his con- 


clusions and judgment, and shall cause to be 
submitted therewith such statements of disa- 
greement, and the particulars thereof, as_ the 
Commission, or any of its members, shall find 
proper to submit as representing their own 
views. (1925, c. 89, s. 13; 1929, c..100, ss; 125 
13, 14.) 


§ 143-13. Printing copies of budget report and 
bills and rules for the introduction of the same. 
—The Director shall cause to be printed one 
thousand copies each of the Budget report, 
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the Budget Appropriation Bill, the Budget Rev- 
enue Bill, and the Budget Machinery Bill. The 
Governor shall present copies thereof to the Gen- 
eral Assembly, together with the biennial mes- 
sage, except incoming Governors may, at the 
first session of the General Assembly in their 
respective terms, submit the same after the bien- 
nial message has been presented to the General 
Assembly. The Budget Appropriation Bill shall 
be introduced by the Chairman of the Commit- 
tee on Appropriations in each House of the 
General Assembly, and the Budget: Revenue Bil! 
and the Budget Machinery Bill shall be intro- 
duced by the Chairmen of the Finance Commit- 
tees in each branch: of the General Assembly: 
Provided, that for the years in which the Gov- 
ernor is elected, the Director shall deliver the 
Budget report and the Budget Appropriation 
Bill and the Budget Reverue Bill and the 
Budget Machinery Bill to the Governor-elect, on 
or before the fifteenth day of December, and the 
said Budget report, Appropriation, Revenue and 
Machinery Bills, shall be presented by the Gov- 
ernor to the General Assembly with such recom- 
mendations in the way of amendments, or other 
modifications, together with such criticism as he 
may determine. The provisions herein con- 
tained as to the introduction of the bills men- 
tioned in this section shall be considered and 
treated as a rule of procedure in the Senate and 
House of Representatives until otherwise ex- 
pressly provided for by a rule in either, or both, 
of said branches of the General Assembly. 
(1925, c. 89, s. 14; 1929, c. 100, s. 15.) 


§ 143-14. Joint meetings of committees con- 
sidering the budget report and appropriation bill. 
—The Appropriations Committees of the House 
of Representatives and the Senate and sub-com- 
mittees thereof shall sit jointly in open sessions 
while considering the Budget and such consider- 
ation shall embrace the entire Budget plan, in- 
cluding appropriations for all purposes, revenue, 
borrowings and other means of financing expen- 
ditufes. Such joint meetings shall begin within 
five days after the Budget has been presented to 
the General Assembly by the Governor. This 
joint committee shall have power to examine un- 
der oath any officer or head of any department 
or any clerk or employee thereof; and to compel 
the production of papers, books of account, and 
other documents in the possession or under the 
control of such officer or head of department. 
This joint g¢ommittee may also cause the attend- 
ance of heads or responsible representatives of a 
department, institution, division, boards, com- 
mission, and agencies of the State, to furnish 
such information and answer such questions as 
the joint committee shall require. To these ses- 
sions of the joint committee or sub-committees 
shall be admitted, with the right to be heard, all 
taxpayers or other persons interested in the es- 
timates under consideration. The Director or a 
designated representative shall have the right to 
sit at these public hearings and to be heard on 
all matters coming before the joint committee 
or sub-committees thereof. 
mittee or any sub-committee thereof shall have 
full power and authority to punish for disobedi- 
ence of its writs or orders requiring persons to 
attend such hearings and to answer under oath 
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such questions as may be put to them by such 
committee or-anyone acting in its behalf; such 
punishment shall be such.as is now, or may 
hereafter be prescribed for direct contempt, but 
with the right of such offender to appeal from 
the judgment of such committee to the Superior 
Court of Wake County, upon the giving of such 
bond as may be required by such committee. In 
so far as this section prescribes the method and 
manner of hearings before such committees this 
section shall be considered and have the force of 
a rule of each branch of the General Assembly 
until and unless a change has been made by an 
express rule of such branch thereof. (1925, c. 89, 
Sel i920 cn OOseSaeG.) 


§ 148-15. Reduction and increase of items by 
general assembly.—The provisions of this article 
shall continue to be the legislative policy with 
reference to the making of appropriations and 
shall be treated as rules of both branches of the 
General Assembly until and unless the same 
may be changed by the General Assembly either 
by express enactment or by rule adopted by 
either branch of the General Assembly. 

The General Assembly may reduce or strike 
out such item in the Budget Appropriation Bill 
as it may deem to be the interest of the public 
service, but neither House shall consider further 
or special appropriations until the Budget Ap- 
propriation Bill shall have been enacted in 
whole or in part or rejected, unless the Governor 
shall submit and recommend an Emergency Ap- 
propriation Bill or Emergency Appropriation 
Bills, which may be amended in the manner set 
out herein, and such Emergency Appropriation 
Bill, or Bills, when enacted, shall continue in 
force only until the Budget Appropriation Bill 
shall become effective, unless otherwise provided 
by the General Assembly. 

The General Assembly may also increase any 
appropriation set out in the Budget Appropria- 
tion Bill and may provide additional appropria- 
tions for other purposes if additional revenue or 
revenues, equal to the amount of such additional 
appropriations and: increases, are provided for by 
corresponding amendment to the Budget Rev- 
enue Bill. No bill carrying an appropriation 
shall thereafter be enacted by the General As- 
sembly, unless it be for a single object therein 
described and shall provide an adequate source 
of revenue for defraying such appropriation, or 
unless it appears from the Budget Report or the 
Budget Revenue Bill that there is sufficient rev- 
enue available therefor. The appropriation, or 
appropriations, in such bills shall be in accord- 
ance with the classification used in the Budget. 
(1925, c. 89, s. 16; 1929, c. 100, s. 17.) 


§ 148-16, Article governs all departmental, 
agency, etc., appropriations.—Every State depart- 
ment, bureau, division, officer, board, commission, 
institution, State agency, or undertaking, shall 
operate under an appropriation made in accord- 
ance with the provisions of this article; and no 
State department, bureau, division, officer, board, 
commission, institution or other State agency or 
undertaking shall expend any money, except in 
pursuance of such appropriation and the rules,, re- 
quirements and regulations made pursuant to this 
article. (1925, c. 89, s. 17; 1929, c. 100, s. 18.) 
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§ 148-17. Requisition for allotment. — Before 
an appropriation to any spending agency shall 
become available, such agency shall submit to 
the Director, not less than twenty days before 
the beginning of each quarter of each fiscal year 
a requisition for an allotment of the amount esti- 
mated to be required to carry on the work of the 
agency during the ensuing quarter and such re- 
quisition shall contain such details of proposed ex- 
penditures as may be required by the Director. 
The Director shall approve such allotments, or 
modifications of them, as he may deem neces- 
sary to make, and he shall submit the same to 
the State Auditor who shall be governed in his 
control of expenditures by said allotments. No 
allotment shall be changed nor shall transfers be 
made except upon the written request of the re- 
sponsible head of the spending agency and by 
approval of the Director in writing. (1925, c. 89, 
S18 91929 Cul OOM Slo») 


§ 143-18. Unincumbered balances to revert to 
Treasury; capital appropriations excepted—AIl 
unincumbered balances of maintenance appro- 
priations shall revert to the State Treasury to 
the credit of the general fund or special funds 
from which the appropriation and/or appropria- 
tions, were made and/or expended, at the end of 
the biennial fiscal period; except that capital ex- 
penditures for the purchase of land or the erec- 
tion of buildings or new construction shall con- 
tinue in force until the attainmeht of the object 
or the completion of the work for which such 
appropriations are made. (1925, c. 18, s. 19; 1929, 
Cr 1005557203) 


§ 143-19. Help to director.—The 
hereby authorized to secure such special help, 
expert accountants, draftsmen and clerical help 
as he may deem necessary to carry out his du- 
ties under this article; and shall fix the compensa- 
tion of all persons employed under this article; 
which shall be paid by the State Treasurer upon 
the warrant of the State Auditor. A statement 
in detail of all persons employed,’ time employed, 
compensation paid, and itemized statement of 
all other expenditures made under the terms of 
this article, shall be reported to the General As- 
sembly by the Director, and all payments made 
under this article shall be charged against and paid 
out of the emergency contingent fund and/or 
such appropriations as may be made for the use 
of the Budget Bureau. (1925, c. 89, s. 20; 1929, 
Ce lOO Sune ls) 


Director is 


§ 143-20. Examination accounts state depart- 
ments.—The Director shall examine or cause to 
be examined annually before and/or after the 
close of each fiscal year, the accounts of the 
State Treasurer and the Auditor and shall ex- 
amine or cause to be examined, the accounts and 
vouchers relating to all money received into and 
paid out of the State Treasury during the pre- 
ceding fiscal year, and shall cause a complete 
audit to be made annually of the condition of the 
State Treasury and shall certify and report to the 
Budget Bureau such audits and the Budget 
Bureau, through the Governor, shall transmit 
such reports to the General Assembly at its next 
sessiop. (1925, c. 89, s. 22; 1929, c. 100, s. 22.) 


§ 143-21. Issuance of subpoenas.—The Director 
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shall have and is hereby given full power and au- 
thority to issue the writ of subpoena for any and 
all persons who. may be desired as witnesses con- 
cerning any matters being inquired into by the Di- 
rector of the Commission, and such writs when 
signed by the Director shall run anywhere in this 
State and be served by any civil process officer 
without fees or compensation. Any failure to serve 
writs promptly and with due _ diligence, shalt 
subject such officer to the usual penalties and 
liabilities and punishment as are now provided 
in the cases of like kind applying to sheriffs, 
and any persons who shall fail to obey said 
writ shall be subject to punishment for con- 
tempt in the discretion of the court and to be 
fined as witnesses summoned to attend the Su- 
perior Court, and such remedies shall be en- 
forced against such offending witnesses upon 
motion and notice filed in the Superior Court of 
Wake County by the Attorney-General under 
the direction of the Director. Any and all per- 
sons who shall be subpcened and required to 
appear before the Director or the Commission 
as witnesses concerning any matters being in- 
quired into shall be compellable and required to 
testify, but such persons shall be immune from 
prosecution and shall be forever pardoned for 
violation of law about which such person is so 
required to testify. (1925, c. 89, s. 25; 1929, c. 
TLOOMSe23e) 

§ 143-22. Surveys, studies and examinations 
of departments and institutions.—The Director is 
hereby given full power and authority to make 
such surveys, studies, examinations of depart- 
ments, institutions and agencies of this State, as 
well as its problems, so as to determine whether 
there may be an overlapping in the performance 
of the duties of the several departments and in- 
stitutions and agencies of the State, and for the 
purpose of determining whether the proper sys- 
tem of modern accounting is had in such depart- 
ments, institutions, commissions and agencies 
and to require and direct the installation of the 
same whenever, in his opinion, it is necessary and 
proper in order to acquire and to secure a per- 
fect correlated and control system in the acs« 
counting of all departments, institutions, com< 
missions, divisions, and State agencies including 
every department or agency handling or ex- 
pending State funds, and to make surveys, ex~ 
aminations and inquiries into the matter of the 


various activities of the State, and to survey, 
appraise, examine and inspect and determine 
the true condition of all property Of the State, 


and 
fire 
use 
and 


hazard, deterioration, and to conserve 


what may be necessary to protect it against — 
its 
for State purposes, and to make and issue 
to enforce all necessary, needful or conven- 


ient rules and regulations for the enforcement 
of this article. All auditing systems or uses pre< — 


scribed, or to be prescribed hereunder, shall be 
administered by the Auditor. (1925, c. 89, s. 
265.1929 c.61001,S9,23.) 


§ 143-23. All maintenance funds for itemized 


purposes; transfers between objects and items.— 
All appropriations now or hereafter made for 
the maintenance of the various departments, in- 
stitutions and other spending agencies of the 
State, are for the purposes and/or objects 
enumerated in the itemized requirements of such 


i) 
I. 


1) 
J 
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departments, institutions and other spending 
agencies submitted to the General Assembly 
by the Director of the Budget and the Advis- 
ory Budget Commission, and/or as amended 
by the General Assembly. Transfers or changes 
as between objects and items in the Budget of 
any department, institution or other spending 
agency, may be made at the request in writing 
of the head of such department, institution or 
other spending agency by the Director of the 
Budget. (1929, c. 100, s. 24.) 


§ 143-24. Borrowing of money by State Treas- 
urer.—The Director of the Budget, by and with 
the consent of the Governor and Council of State, 
shall have authority to authorize and direct the 
State Treasurer to borrow in the name of the 
State, in anticipation of the collection of taxes, 
such sum or sums as may be necessary to make 
the payments on the appropriations as even as 
possible and to preserve the best interest of the 
State in the conduct of the various State insti- 
tutions, departments, bureaus, and agencies dur- 
ing each fiscal year. (1929, c. 100, s. 25.) 


§ 148-25. Maintenance appropriations depend- 
ent upon adequacy of revenues to support them. 
—All maintenance appropriations now or here- 
after made are hereby declared to be maxi- 
mum, conditional and proportionate appropria- 
tions, the purpose being to make the appropria- 
tions payable in full in the amounts named herein 
if necessary and then only in the event the 
aggregate revenues collected and available during 
each fiscal year of the biennium for which such 
appropriations are made, are sufficient to pay 
al} of the appropriations in full; otherwise, the 
said appropriations shall be deemed to be pay- 
able in such proportion as the total sum of all 
appropriations bears to the total amount of 
revenue available in each of said fiscal years. 
The Director of the Budget is hereby given full 
power and authority to examine and survey the 
progress of the collection of the revenue out of 
which such appropriations are to be made, and 
by and with the advice and consent of a major- 
ity of the Advisory Budget Commission to de- 
clare and determine the amounts that can be, 
during each quarter of each of the fiscal years 
of the biennium properly allocated to each re- 
spective appropriation. In making such exami- 
nation and survey, he shall receive estimates of 
the prospective collection of revenues from the 
Commissioner of Revenue and every other rev- 
enue collecting agency of the State. The Director 
of the Budget, by and with the advice and consent 
of a majority of the Advisory Budget Commis- 
sion, may reduce all of said appropriations pro 
rata when necessary to prevent an overdraft or 
deficit for the fiscal period for which such ap- 
propriations are made. The purpose and policy 
of this act are to provide and insure that there 
shall be no overdraft or deficit in the General 
Fund of the State at the end of the fiscal pe- 
riod, growing out of appropriations for mainte- 
nance and the Director of the Budget is di- 
rected and required to so administer this. act as 
to prevent any such overdraft or deficit. (1929, 
PeLO0- s...26:,) 


§ 143-26. Director to have discretion as to 
manner of paying annual appropriations.—Unless 
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otherwise provided, it shall be discretionary with. 
the Director of the Budget whether any annual. 
appropriation shall be paid in monthly, quarterly 
or semiannual installments or in a single payment. 
(Rev., s. 5372; 1897, c. 365; 1925, c 275, s. 9; 1929, 
c. 100, s. 27; C. S. 7683.) 


§ 148-27. Appropriations to educational, chari- 
table and correctional institutions are in addition 
to receipts by them.—A!I appropriations now or 
hereafter made to the educational institutions, and 
to the charitable and correctional institutions, and 
to such other departments and agencies of the 
State as receive moneys available for expenditure 
by them, are declared to be in addition to such 
receipts of said institutions, departments or agen- 
cies, and are to be available as and to the extent 
that such receipts are insufficient to meet the costs. 
of maintenance of such institutions, departments, 
and agencies. (1929, c. 100, s. 28.) 


§ 143-28. All State agencies under provisions of 
this article—It is the intent and purpose of this 
article that every department, institution, bureau, 
division, board, commission, State agency, person, 
corporation, or undertaking, by whatsoever name 
now or hereafter called, that expends money 
appropriated by the General Assembly or money 


collected by or for such departments, institu- 
tions, bureaus, boards, commissions, persons, 
corporations, or agencies, under any general 


law of this State, shall be subject to and under 
the control of every provision of this article. Any 
power expressed in this article or necessarily im- 
plied from the language hereof or from the 
nature and character of the duties imposed, in 
addition to the powers and duties heretofore 
expressly conferred herein, shall be held and 
construed to be given hereby to the end that 
any and all duties herein imposed and made 
and all purposes herein expressed may be fully 
performed and completely accomplished, and to 
that end this article shall be liberally construed. 
(1925, ¢) 89, Ss. 28; 1929 se. 100,.s. 29.) 


§ 143-29. Delegation of power by director.— 
Any power or duty herein conferred on the 
Governor as Director may be exercised and per- 
formed by such person or persons as may be 
designated or appointed by him from time to 
time in writing. (1925, c. 89, s. 29; 1929, c. .100, 
s. 30.) 

§ 143-30. Budget of state institutions.—The sev- 
eral institutions of the State, boards, departments, 
commissions, agencies, persons or corporations, 
included with the terms hereof to which appro- 
priations are made now or hereafter for permanent 
improvements or for maintenance, shall, before 
any of such appropriations, whether for permanent 
improvements or for maintenance, are available or 
paid to them or any one of them, budget their re- 
quirements and present the same to the Direc- 
tor of the Budget on or before the first day of 
June of each odd numbered year hereafter. 
There shall be a separate Budget presented for 
permanent improvements and for maintenance. 
Each of said Budgets shall contain the require- 
ments of said institutions, boards, commissions, 
and agencies, persons and corporations, and un- 
dertakings, as hereinbefore defined, for the 
succeeding two years. Each institution, board, 
department, commission, agency, person or cor- 
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poration, in the preparation of such Budget, 
shall follow as nearly as may be the itemized 
recommendations of the Director of the Budget 
and Advisory Budget Commission and/or as 
amended by the General Assembly. The forms, 


except when modified and changed by authority’ 


be the 
(19255c 


of the Director of the Budget, shall 
forms used in presenting the requests. 
PABLO UsegeaSs TEAS tes) GhOL)) Ge BA), 


§ 143-31. Building and permanent improvement 
funds spent in accordance with budget.—All 
buildings and other permanent improvements, 
which shall be erected and/or constructed, shall 
be erected and/or constructed, and carried on and 
the money spent therefor in strict accordance with 
the Budget requests of such institution, board, 
commission, agency, person, or corporation filed 
with the Director of the Budget. The expenditure 
of appropriations for maintenance shall be in strict 
accordance with the Budget recommendations for 
such institution, board, commission, agency, per- 
son or corporation and/or as amended or changed 
by the General Assembly. It shall be the duty of 
the Director of the Budget to see that all money 
appropriated for either permanent improve- 
ments or maintenance shall be expended in 
strict accordance with the Budget recommenda- 
tions and/or as amended by the General As- 
sembly for each department, institution, board, 
ccmmission, agency, person or corporation. If 
the Director of the Budget shall ascertain that 
any department, institution, board, commission, 
agency, person or corporation has used any of 
the moneys appropriated to it for any purpose 
other than that for which it was appropriated 
and budgeted, as herein required, and not in 
strict accordance with the terms of this article, the 
Director of the Budget shall have the power 
and he is hereby authorized to notify such in- 
stitution, board, commission, agency, person or 
corporation that no further sums from any ap- 
propriation made to it will be available to such 
department, institution, board, commission, 
agency, person or corporation until and after 
the persons responsible for the diversion of the 
said funds shall have replaced the same, and 
the Director of the Budget shall have the power 
and he is hereby authorized to notify the Audi- 
tor of the State not to approve or issue any 
further warrants for such department, institu- 
tion, board, commission, agency, person or cor- 
poration for any unexpended appropriation and 
the Auditor is hereby prohibited from approv- 
ing or issuing any further warrants for such de- 
partment, institution, board, commission, agency, 
person or corporation until he shall have been 
otherwise directed by the Director of the Budget. 
(1925 58C ea O.a Se ool Ue mC LOUN ESTE oo) 


§ 148-32. Person expending an appropriation 
wrongfully. — Any trustee, director, manager, 
building committee or other officer or person 
connected with any institution, or other State 
agency as herein defined, to which an appropria- 
tion is made, who shall expend any appropriation 
for any purpose other than that for which the 
money was appropriated and budgeted or who 
shall consent thereto, shall be liable to the State 
of North Carolina for such sum so spent and the 
sum so spent, together with interest and costs, 
shall be recoverable in an action to be instituted 


CH.143) STATE DEPARTMENTS, ETC: 


§ 143-36 


by the Attorney-Generai for the use of the State 
of North Carolina, which action may be instituted 
in the Superior Court of Wake County, or any 
other county, subject to the power of the court to 
remove such action for trial to any other county, 
as provided in § 1-83, subsection 2. (1925, c. 230, 
s. 4; 1929, c. 100, s. 34.) 


§ 143-33. Intent.—It is an inteft and purpose 
of this article that all departments, institu- 
tions, boards, commissions, agencies, persons 
or corporations to which appropriations for 
permanent improvements and/or maintenance 
are made, shall submit to the Director of the 
Budget their requests for the payment of such 
appropriations in the form of a budget, follow- 
ing the recommendations made by the Director 
of the Budget and the Advisory Budget Com- 
mission and/or as amended by the General As- 
sembly. (1925, c. 230, s. 5; 1929, c. 100, s. 35.) 


§ 148-34. Penalties and punishment for viola- 
tions. — A refusal to perform any of the re- 
quirements of this article, and the refusal to 
perform any rule or requirement or request of 
the Director of the Budget made pursuant to, 
or under authority of, the Executive Budget 
Act, shall subject the offender to penalty of two 
hundred and fifty ($250.00) dollars, to be re- 
covered in an action instituted either in Wake 
County Superior Court, or any other county, by 
the Attorney-General for the use of the State 
of North Carolina, and shall also constitute a 
misdemeanor, punishable by fine or imprison- 
ment, or both, in the discretion of the court. If 
such offender be not an officer elected by vote 
of the people, such offense shall be sufficient 
cause for removal from office or dismissal from 
employment by the Governor upon thirty days’ 
notice in writing to such, offender. (1929, c. 
100, s. 36.) 


Art. 2. Division of Personnel under the 
Budget Bureau. 


§ 148-35. Division established—There is here- 
by established in the governor’s office under the 
budget bureau a division of personnel, to be’ un- 
der the supervision of the assistant director of the 
budget, who shall, subject to the provisions of 
this article, be vested with the powers and au- 
thorities and charged with duties and obligations 
herein described: Provided, that no additional 
compensation shall be allowed said assistant di- 
rector of the budget on account of the duties per- 
formed hereunder. (1931, c. 277, s. 1; 1933, c. 46, 
B44") 

Editor’s Note.—Public Acts 1931, c. 277, s. 15, abolished 
the Salary and Wage Commission established under Pub- 
lic Laws 1925, c. 125. . 

Public Laws of 1933, c. 46, repealed the former section 
and inserted the above in lieu thereof. A comparison of the 
two sections is necessary to determine the changes. 

See 11 N. C. Law Rev. 250, for criticism of change made 
in this section in 1933. 

§ 148-36. Survey of needs for personal serv- 
ice in all branches of state government.—The as- 
sistant director of the budget, together with the 
head of each and every department, bureau and/or 
commission of the state, shall make a survey and 
investigation of the needs for personal service in 
all state departments and bureaus and of the cost 
in value of the services rendered by all subordi- 
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nates and employees of such departments and 
bureaus, and from time to time publish the infor- 
mation so assembled. (1931, c. 277, s. 3; 1933, c. 
aGeaS ao) 

Editor’s Note.—Public Laws of 1933, c. 46, substituted 
eens director of the budget” for “director of person- 
nel. 

§ 143-37. Classification of number of employ- 
ees needed; nature of work; standard of salaries 
and wages; hours of labor, etc-—The assistant di- 
rector of the budget shall, after making such 
survey and investigation and upon the informa- 
tion so assembled, together with the head of each 
and every department, bureau and/or commission, 
fix, determine and classify the necessary number 
of subordinates and employees in any and all de- 
partments and bureaus, the type and nature of 
work to be performed by such subordinates and 
employees, and/or positions to be filled by sub- 
ordinates and employees in said departments and 
bureaus, and together with the head of each and 
every department, bureau and/or commission, 
and with the approval of the advisory budget 
commission fix, establish and classify a standard 
of salaries and wages with a minimum salary rate 
and a maximum salary rate and/or such interme- 
diate salary rate or rates as may be deemed nec- 
essary and equitable, to be paid for all such serv- 
ices and positions and to all such subordinates and 
employees of said departments and bureaus. ‘The 
assistant director of the budget, together with the 
head of each and every department, bureau and 
commission shall also fix, determine and establish 
the hours of labor in such department and/or 
bureau and make all such rules and regulations 
with respect to holidays, vacations or sick leave, 
and any and all other matters having direct rela- 
tionship to services to be performed and the 
salaries and wages to be paid therefor as shall be 
approved as herein provided: Provided that the 
provisions of this article shall not apply to the 
maintenance or construction forces of the state 
highway and public works commission employed 
on an hourly basis of wages: Provided further, 
the provisions of this article shall not apply to the 
supreme court. (1931, c. 277, s. 4; 1933, c. 46, s. 3.) 
Editor’s Note.—Public Laws of 1933, c. 46, substituted 
eet director of the budget’? for ‘“‘director of person- 
nel. 

§ 143-38. Report of survey to governor and 
agency heads.—As such survey and investigation 
proceeds and is completed with respect to a par- 
ticular department or bureau, the assistant direc- 
tor of the budget shall file a report with the gov- 
ernor and with the head of such department or 
bureau, setting out in such report the number of 
allowable subordinates and employees, the serv- 
ices to be performed, and/or the positions to be 
filled and the salaries or wages to be paid to each 
of the subordinates and employees in said de- 
Dartmenteot bureau. (1931, c. 277, Ss. 5:1933,) c; 
46, s. 3.) 

Editor’s Note.—Public Laws of 1933, c. 46, substituted 


“assistant director of the budget” for ‘‘director of per- 
sonnel.” 


§ 143-39. Findings in such report standard as 
to personal service-—When said report with re- 
spect to any such department or bureau has been 
so completed and filed with the Governor and 
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the head of such department or bureau, the find- 
ings in such report’shall then become the fixed 
standard for the number of, the services to be 
performed, and/or the positions to be filled by, 
and the salaries or wages to be paid to, any ‘and 
all subordinates and employees in the department 
or bureau to which said report relates, and it shall 
thereupon be the duty of the head of such depart- 
ment or bureau on the first day of the next 
month, beginning not less than thirty days sub- 
sequent to the reception of said report by him, to 
put the same into effect, and thereupon, with re- 
spect to such department or burzau, the number of 
employees, the services to be performed, and/or 
the positions to be filled, and the salaries and 
wages specified in said report, shall become the 
only allowable standard for, and with respect to 
such department or bureau. (1931, c. 277, s. 6.) 


§ 143-40. Changes in need for personal serv- 
ice made by assistant director of the budget. — 
It shall be the duty of the assistant director of 
the budget to keep informed from time to time 
of changes in the needs for personal services in 
the several state departments and bureaus and to 
reconsider the report hereinbefore provided for, 
and with the approval of the advisory budget 
commission to make changes therein in accord- 
ance with his findings; and upon report by him 
to the head of any department or bureau, setting 
out such findings and changes, it shall be the 
duty of the head thereof to put such findings and 
changes into effect on the first day of the next 
month, beginning not less than thirty days after 
the receipt by him of such report. (1931, c. 277, 
Sere LOS seca 4G. Saas) 

Editor’s Note.—Public Ijaws of 1933, c. 46, substituted 
“assistant director of the budget” for ‘‘director of per- 
sonnel.” 

§ 143-41. Employment of persons by certifi- 
cation of name to assistant director of the budget 
and by his investigation.—All persons employed 
in any bureau, department or commission on the 
first day of July, one thousand nine hundred and 
thirty-one, shall be deemed qualified. From and 
after the first day of July, one thousand nine 
hundred and thirty-one, if the head of any de- 
partment or bureau shall desire to fill any vacancy 
or to employ other and further subordinates or 
employees, such head may certify the name or 
names of any applicant or applicants to the as- 
sistant director of the budget, who shall imme- 
diately inquire into the qualifications of such per- 
son and if such person is found duly qualified and 
the assistant director of the budget shall deem it 
necessary that the employment be made, the said 
assistant director of the budget shall fix the salary 
and approve of the employment. .(1931, c. 277, s: 
8: 1933, G. 46, ss. 3;/4.) 

Editor’s Note.—Public Laws of 1933, c. 46, ‘substituted 
“assistant director of the budget” for ‘“‘director of person- 
nel.” 

§ 143-42. Applications for employment to be 
filed with assistant director of the budget; list of 
qualified applicants.—The assistant director of the 
budget may adopt rules and regulations to the 
end that applicants for positions in the various 
departments, bureaus, and/or commissions may 
file with the assistant director of the budget such 
application for employment and the assistant di- 


[ 549 ] 


§ 143-43 


rector of the budget shall examine into the quali- 
fications of such person and may certify for and 
keep a list of such persons so qualified, which 
said list shall be open to the inspection of the 
heads of the various departments, bureaus and 
commissions and such heads may from time to 


time fill the positions from such list. (1931, c. 
Ohi See9 Helo 3e CAO SSH OMS) 
Editor’s Note.—Public Laws of 1933, c. 46, substituted 


“assistant director of the budget’ for “director of person- 
nel,” 


§ 143-43. Copies of personnel reports to state 
auditor. — The assistant director of the budget 
shall transmit to the state auditor copies of his 
report or reports with respect to the various de- 
partments and bureaus, and the salaries and 
wages for such subordinates and employees in 
the several departments and bureaus shall be 
paid out of the appropriations for such purpose 
and in accordance with the schedule set out in 
Said. report. ont eportse C193 cme Sem LO LO30 
C. 46,5Ss,0-) 


Editor’s Note.—Public Laws of 1933, c. 46, substituted 
“assistant director of the budget’ for ‘‘director of person- 
nel,” 


§ 143-44. Disputes between assistant director 
of the budget and agency heads settled by ad- 
visory budget commission. — In the event there 
shall be disagreement between the assistant di- 
rector of the budget and the head of any depart- 
ment or bureau over the ruling of the assistant 
director of the budget upon any question involv- 
ing such department or bureau or any of its 
subordinates or employees, the matters in dispute 
shall be heard by the advisory budget commis- 
sion and the action of said commission thereon 
shallespemita lea Ooi aac ae yi mswmm mnO3 om Cunt GO 
Beeon) 


Editor’s Note.—Public Laws of 1933, c. 46, substituted ‘‘as- 
sistant director of the budget” for “director of personnel.” 


§ 143-45. Payrolls submitted to assistant di- 
rector of the budget; approval of payment of 
vouchers.—All payrolls of all departments, institu- 
tions, and agencies of the state government shall 
prior to the issuance of vouchers in payment 
therefor be submitted in triplicate to the assistant 
director of the budget, who shall check the same 
against the budget allotments to such depart- 
ments, institutions and agencies for such purposes, 
and if found to be within said budget allotments, 
he shall approve the same and return one to the 
department, institution or agency submitting 
same and transmit one copy to the state auditor, 
and no voucher in payment of said payroll or any 
item thereon shall be honored or paid except and 
to the extent that the sarne has been approved by 
the assistant director of the budget. (1931, c. 277, 
SLOSS CEI On Suse) 


Editor’s Note.—Public Laws of 1933, c. 46, substituted ‘“‘as- 
sistant director of the budget’ for ‘“‘director of personnel.” 


§ 148-46. Salaries derived exclusively from do- 
nations.—The Director of the Budget or the As- 
sistant Director of the Budget is hereby prohibited 
from reducing by any amount or sum whatsoever 
salaries or travel expenses of those employees of 
the State of North Carclina whose salaries and 
travel expenses are entirely derived from dona- 
tions to the State of North Carolina and which 
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can not be used by the State for any other pur- 
pose. (1933, c. 292.) 


§ 143-47. Quorum of Advisory Budget Com- 
mission.—In all matters where action on the part 
of the Advisory Budget Commission is required 
by this article, three members of said Commis- 
sion shall constitute a quorum for performing the 
duties or acts required of said Commission. 
(1931, c. 277, s. 14.) 


Art. 3. Division of Purchase and Contract. 


§ 143-48. Creation of Division of Purchase and 
Contract; Director. — There is hereby created 
in the Governor’s office a division to be known as 
the Division of Purchase and Contract, which 
division shall be under the supervision and con- 
trol, subject to provisions of this article, of a Di- 
rector of Purchase and Contract’ (1931), 1c. 261, 
Seal GOOG.) 


§ 143-49. Powers and duties of Director—The 
Director of Purchase and Contract provided 
for in this article shall have power and authority, 
and it shall be his duty, subject to the provisions 
of this article: 

(a) To canvass all sources of supply, and to 
contract for the purchase of all supplies, materials 
and equipment required by the State Govern- 
ment, or any of its departments, institutions or 
agencies under competitive bidding in the manner 
hereinafter provided for. 

(b) To establish and enforce standard specifi- 
cations which shall apply to all supplies, materi- 
als and equipment, purchased or to be purchased 
for the use of the State Government for any of 
its departments, institutions or agencies. 

(c) To purchase or contract for all telephones, 
telegraph, electric light power, postal and any 
and all other contractual services and needs of 
the State Government, or any of its departments, 
institutions, or agencies; or in lieu of such pur- 
chase or contract to authorize any department, 
institution or agency to purchase or contract for 
any or all such services. 

(d) To. rent or lease all grounds, buildings, 
offices, or other space required by any depart- 
ment, institution, or agency of the State Govern- 
ment: Provided, this shall not include temporary 
quarters for State Highway field forces or con- 
vict camps, or temporary places of storage for 
road materials. 

(e) To have general supervision of all store- 
rooms and stores operated by the State Govern- 
ment, or any of its departments, institutions or 
agencies: to provide for transfer and/or exchange 
to or between all State Departments, institutions 
and agencies, or to sell all supplies, materials and 
equipment which are surplus, obsolete or unused; 
and to maintain inventories of all fixed property 
and of all moveable equipment, supplies and ma- 
terials belonging to the State Government, or any 
of its departments, institutions or agencies. 

(f) To make’ provision for and to contract for 
all State printing, including all printing, binding, 
paper stock and supplies or materials in connec- 
tion with the same. (1931, c. 261, s. 2.) 


§ 143-50. Certain contractual powers exercised 
by other departments transferred to Director.— 
All rights, powers, duties and authority relating 


[ 550 ] 





§ 148-51 


to State printing, or to the purchase of supplies, 
materials and equipment now imposed upon and 
exercised by any State department, institution, or 
agency under the several statutes relating thereto, 
are hereby transferred to the Director of Purchase 
and Contract and all said rights, powers, duty and 
authority are hereby imposed upon and shall here- 
after be exercised by the Director of Purchase 
and Contract under the provisions of this article. 
C1 0sleece 261s S73.) 


_ § 148-51. Reports to Director required of all 
agencies as to needs.—It shall be the duty of all 
departments, institutions, or agencies of the State 
Government to furnish to the Director of Pur- 
chase and Contract when requested, and on 
blanks to be approved by him, tabulated esti- 
mates of all supplies, materials and equipment 
needed and required by such department, institu- 
tion or agency for such periods in advance as 
may be designated by the Director of Purchase 
and Contract. (1931, c. 261, s. 4.) 


§ 143-52. Consolidation of estimates by direc- 
tor; bids; awarding of contract.—The director of 
purchase and contract shall compile and consol- 
idate all such estimates of supplies, materials and 
equipment needed and required by all state de- 
partments, institutions and agencies to determine 
the total requirements for any given commodity. 
If the total requirements of any given commodity 
will involve an expenditure in excess of two thou- 
sand dollars, sealed bids shall be solicited by ad- 
vertisement in a newspaper of state-wide circula- 
tion at least once and at least ten days prior to the 
date fixed for opening of the bids and awarding 
of the contract: Provided, other methods of ad- 
vertisement may be adopted by the division of 
purchase and contract, with the approval of the 
advisory budget commission, when such other 
method is deemed more advantageous for the 
particular item to be purchased. Regardless of 
the amount of the expenditure, it shall be the 
duty of the director of purchase and contract to 
solicit bids direct by mail from reputable sources 
of supply. Except as otherwise provided for in 
this article, all contracts for the purchase of sup- 
plies, materials or equipment made under the 
provisions of this article shall wherever possible 
be based on competitive bids and shall be awarded 
to the lowest responsible bidder, taking into con- 
sideration the quality of the articles to be sup- 
plied, their conformity with the standard specifi- 
cations which have been established and pre- 
scribed, the purpose for which said articles are 
required, the discount allowed for prompt pay- 
ment, the transportation charges, and the date or 
dates of delivery specified in the bid. Competitive 
bids on such contracts shall be received in accord- 
ance with rules and regulations to be adopted by 
the director of purchase and contract with the ap- 
proval of the advisory budget commission, which 
rules and regulations shall prescribe among other 
things the manner, time and-place for proper ad- 
vertisement for such bids, indicating the time and 
place when such bids will be received, the articles 
for which such bids are to be submitted and the 
standard specifications prescribed for such arti- 
cles, the amount or number of the articles de- 
sired and for which the bids are to be made and 
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the amount, if any, of bonds or certified checks to 
accompany the bids. Any and all bids received 
may be rejected. Each and every bid conforming 
to the terms of the advertisement herein provided 
for, together with the name of the bidder, shall 
be entered on the records, and all such records 
with the name of the successful bidder indicated 
thereon shall, after the award or letting of the 
contract, be open to public inspection. Bids shall 
be opened in public. A bond for the faithful per- 
formance of any contract may be required of the 
successful bidder in the discretion of the director 
of purchase and contract. After the contracts 
have been awarded, the director of purchase and 
contract shall certify to the several departments, 
institutions and agencies of the state government 
the sources of supply and the contract price of the 
various supplies, materials and equipment so con- 
tracted for. 

The advisory budget commission shall have the 
necessary authority to adopt rules and regulations 
governing the following: 

(a) Designating a board of award, composed of 
members of the budget commission, or other 
regular employees of the state or its institutions 
(who shall serve without added compensation), to 
act with the director in canvassing bids and 
awarding contracts. 

(b) Fixing a quorum of the board of award and 
prescribing the routine and conditions to be fol- 
lowed in canvassing bids and awarding contracts. 

(c) Prescribing routine for securing bids and 
awarding contracts on items that do not exceed 
$2,000 in value. 

(d) Prescribing items and quantities to be pur- 
chased locally. 

(e) Providing that where: bids are unsatisfac- 
tory the division, with the approval and consent 
of the budget commission, may reject all bids and 
purchase the article in the open market, but only 
at a lower price. 

(f) Prescribing procedure to encourage the pur- 
chase of North Carolina farm products, and prod- 
ucts of North Carolina manufacturing enterprises. 

(g) Adopting any other rules and regulations 
necessary to carry out the purpose of this article. 
G9strcmeol memos 1933 he, 441.roual.) 

Editor’s Note.—Public Laws of 1933, c. 441, added to this 
section the part containing subsections (a) to (g). 

§ 148-53. Requisitioning for supplies by agen- 
cies; must purchase through sources certified.— 
After sources of supply have been established 
by contract under competitive bidding and 
certified by the Director of Purchase and Con- 
tracts to the said departments, institutions and 
agencies as herein provided for, it shall be the 
duty of all departments, institutions and agencies 
to make requisition on blanks to be approved by 
the Director of Purchase and Contract, for all 
supplies, materials and equipment required by 
them upon the sources of supply so certified, and, 
except as herein otherwise provided for, it shall 
be unlawful for them, or any of them, to purchase 
any supplies, materials or equipment from other 
sources than those certified by the Director of 
Purchase and Contract. One copy of such 
requisition shall be sent to the Director of Pur- 
chase and Contract when the requisition is is- 
sued.) €1931,\c7 261) si16)) 
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§ 148-54. Certain purchases excepted from pro- 
visions of article—Unless otherwise ordered by 
the Director of Purchase and Contract, with 
the approval of the Advisory Budget Commis- 
sion, the purchase of supplies, materials and 
equipment through the Director of Purchase and 
Contract shall not be mandatory in the following 
cases: 


(a) Technical instruments and supplies and 
technical books and other printed matter on 
technical subjects; also manuscripts, maps, 


books, pamphlets and periodicals for the use of 
the State Library or any other library in the 
State supported in whole or in part by State 
funds. 

(b) Perishable articles and such as fresh veg- 
etables, fresh fish, fresh meat, eggs and milk: 
Provided, that no other article shall be consid- 
ered perishable within the meaning of this clause, 
unless so classified by the Director of Purchase 
and Contract with the approval of the Advisory 
Budget Commission. 

All purchases of the above articles made di- 
rectly by the departments, institutions and agen- 
cies of the State Government shall wherever pos- 
sible be based on at least three competitive bids. 
Whenever an order or contract for such articles 
is awarded by any of the departments, institutions 
and agencies of the State Government a copy of 
such order or contract, together with a record of 
the competitive bids upon which it was based, 
shall be forwarded to the Director of Purchase 
and Contract. (1931, c. 261, s. 7.) 


§ 148-55. Purchase of articles in certain emer- 
gencies.—In case of any emergency arising from 
any unforeseen causes, including delay by con- 
tractors, delay in transportation, breakdown in 
machinery, or unanticipated volume of work, 
the Director of Purchase and Contract shall have 
power to purchase in the open market any neces- 
sary supplies, materials or equipment for imme- 
diate delivery to any department, institution or 
agency of the State Government. A report on 
the circumstances of such emergency and _ his 
transactions thereunder shall be transmitted in 
writing by the Director of Purchase and Con- 
tract to the Advisory Budget Commission at its 
next meeting and shall be entered in the minutes 
of the Commission. (1931, c. 261, s. 8.) 


§ 143-56. Contracts contrary to provisions of 
article made void. — Whenever any department, 
institution or agency of the State Government, 
required by this article and the rules and regula- 
tions adopted pursuant thereto applying to the 
purchase of supplies, materials, or equipment 
through the Director of Purchase and Contract 
shall contract for the purchase of such supplies, 

materials, or equipment contrary to the provi- 
’ sions of this article or the rules and regulations 
made hereunder, such contract shall be void and 
of no effect. If any such department, institution 
or agency purchases any supplies, materials, or 
equipment contrary to the provisions of this ar- 
ticle or the rules and regulations made hereunder, 
the executive officer of such department, institu- 
tion or agency shall be personally liable for the 
costs thereof, and if such supplies, materials, or 
equipment are so unlawfully purchased and paid 
for out of State moneys, the amount thereof may 
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be recovered in the name of the State in an ap- 
propriate action instituted therefor. (1931, c. 
261, s. 9.) 


§ 143-57. Preference given to North Carolina 
products and articles manufactured by state agen- 
cies; sales tax considered.—The director of pur- 
chase and contract shall in the purchase of and/or 
in the contracting for supplies, materials, equip- 
ment, and/or printing give preference as far as 
may be practicablé to materials, supplies, equip- 
ment and/or printing manufactured or produced 
in North Carolina: Provided, however, that in 
giving such preference no sacrifice or loss in price 
or quality shall be permitted: and, Provided fur- 
ther, that preference in all cases shall be given to 
surplus products or articles produced and manu- 
factured by other state departments, institutions, 
or agencies which are available for distribution: 

Provided further, that in canvassing and com- 
paring bids there shall be taken into consideration 
any sales tax or excise tax that will accrue to the 
state of North Carolina which is levied now or 
hereafter may be levied and in no case shall a 
bidder subject to such tax suffer in comparison 
with bids from those to whom such tax would not 
apply.-,.(1931, .¢. 261, s. 10;°1933, c,441, +3. 2.) 


Editcr’s Note.—Public Laws of 1933, c. 441, added the 
last proviso of this section as it now reads. 


§ 143-58. Division of purchase and contract di- 
rected to give preference to home products.—The 
division of purchase and contract or any other 
constituted department who is authorized to pur- 
chase food stuff and other supplies for state in- 
stitutions, is hereby directed in all cases where the 
prices, product, or other supplies are available and 
equal, the said purchasing department shall in all 
such cases, contract with and purchase from the 
citizens of North Carolina and as far as is reason- 
able and practical, taking into consideration price 
and quality, shall purchase and use and give pref- 
erence to all of such products and supplies as are 
grown or produced within the state of North Car- 
Olinaye (193 3scmd 68.) 


§ 143-59. Rules and regulations covering cer- 
tain purposes—The Director of Purchase and 
Contract, with the approval of the Advisory 
Budget Commission, may adopt, modify, or 
abrogate rules and regulations covering the fol- 
lowing purposes, in addition to those authorized 
elsewhere in this article: 

(a) Requiring monthly reports by State de- 
partments, institutions or agencies of stocks of 
supplies and materials and equipment on hand 
and prescribing the form of such reports. 

(b) Prescribing the manner in which supplies, 
materials and equipment shall be delivered, 
stored and distributed. 

(c) Prescribing the manner of inspecting de- 
liveries of supplies, materials and equipment and 
making chemical and/or physical tests of samples 
submitted with bids and samples of deliveries to 
determine whether deliveries have been made to 
the departments, institutions or agencies in com- 
pliance with specifications. 

(d) Prescribing the manner in which pur- 
chases shall be made by the Director of Purchase 
and Contract in all emergencies as defined in § 
143-55. 
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(e) Providing for such other matters as may 
be necessary to give effect to the foregoing rules 
and the provisions of this article. (1931, c. 261, 
8:11.) 


§ 143-60. Standardization Committee. —It shall 


be the duty of the Governor to appoint a stand- | 


ardization committee to consist of seven mem- 
bers as follows: The Director of Purchase and 
Contract, who shall be Chairman of said Com- 
mittee; an engineer from the State High- 
way and Public Works Commission to be ap- 
pointed by the Governor upon the recommenda- 
tion of the Chairman of the State Highway and 
Public Works Commission; a representative of 
the State educational institutions to. be ap- 
pointed by the Governor, a representative of the 
State Departments to be appointed by the Gover- 
nor, a representative of the State Charitable and 
Correctional Institutions to be appointed by the 
Governor, and two members of the Advisory 
Budget Commission to be designated by the 
Governor. Four members of said committee 
shall constitute a quorum for the transaction of 
business, or the performance of any duties im- 
posed upon the committee by this article. The 
Committee shall meet at such time, or times, as 
it shall by rule or regulation prescribe, but it may 
meet at other times at the call of the Chairman. 
The Committee shall keep official minutes and 
such minutes shall be open to public inspection. 
It shall be the duty of the Standardization Com- 
mittee to formulate, adopt, establish and/or mod- 
ify standard specifications applying to State con- 
tracts. In the formulation, adoption and/or 
modification of any standard specifications, the 
Standardization Committee shall seek the advice, 
assistance and codperation of any State depart- 
ment, institution or agency to ascertain its pre- 
cise requirements in any given commodity. Each 
specification adopted for any commodity shall in 
so far as possible satisfy the requirements of the 
majority of the State departments, institutions or 
agencies which use the same in common. After 
its adoption each standard specification shall un- 
til revised or rescinded apply alike in terms and 
effect, to every State purchase of the commodity 
described in such specifications. In the prepara- 
tion of any standard specifications the Standard- 
ization Committee shall have power to make use 
of any State laboratory for chemical and physi- 
cal tests in the determination of quality. (1931, 
Be61,)S) 12.) 


§ 143-61. Public printer failing to perform con- 
tract; course pursued.—If any person who has 
contracted to do the public printing for the 
state shall fail to perform his contract according 
to the terms thereof, the division of purchase 
and contract shall procure the public print- 
ing to be done by other parties, and the attorney- 
general shall institute suit in the superior court 
of Wake county in the name of the state to re- 
cover of the public printer and his bond any 
damages for failure to perform the contract. 
(Rev., s. 5094; 1899, c. 724; 1901, cc. 280, 401, 
667; 1931, c. 261, s. 2; C. S. 7289.) 


§ 148-62. Law applicable to printing Supreme 
Court Reports not affected.—Nothing in this arti- 
cle shall be construed as amending or repealing 
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§ 7-34, relating to the printing of the Supreme 
Court Reports, or in any way changing or inter- 
fering with the method of printing or con- 
tracting for the printing of the Supreme Court 
Reports as provided for in said section. (1931, 
CG 26sesee 133) - 


§ 143-63. Appointment of Director and com- 
pensation; qualifications; assistants; bond.—The 
Director of Purchase and Contract shall be ap- 
pointed by the Governor, who shall fix his com- 
pensation subject to the approval of the Advisory 
Budget Commission. The Director shall have 
had at least two years experience in buying sup- 
plies, materials and equipment for governmental 
agencies, or for a private concern or corporation. 
He shall serve at the pleasure of the Governor 
and he shall have authority to employ such as- 
sistants as he shall deem necessary and fix their 
compensation, subject to the approval of the As- 
sistant Director of the Budget. The Director shall 
give such bond for the faithful performance of 
his duties as shall be fixed by the Governor. 
(1931, c. 261, s. 14; c. 277, s. 15; 1933, c. 46, s. 1.) 


§ 143-64. Financial interest of officers in sources 
of supply; acceptance of bribes.——Neither the 
Director of Purchase aid Contract, nor any as- 
sistant of his, nor any member of the Advisory 
Budget Commission, nor of the Standardization 
Committee shall be financially interested, or have 
any personal beneficial interest, either directly or 
indirectly, in the purchase of, or contract for, any 
materials, equipment or supplies, nor in any 
firm, corporation, partnership or association fur- 
nishing any such supplies, materials, of equip- 
ment to the State Government, or any of its de- 
partments, institutions or agencies, nor shall such 
Director, assistant, or member of the Commis- 
sion or Committee accept or receive, directly or 
indirectly, from any person, firm or corporation 
to whom any contract may be awarded, by re- 
bate, gifts or otherwise, any money or anything 
of value whatsoever, or any promise, obligation 
or contract for future reward or compensation. 
Any violation of this section shall be deemed a 
felony and shall be punishable by fine or impris- 
onment, or both. Upon conviction thereof, any 
such Director, assistant or member of the Com- 
mission or Committee shall be removed from of- 
fice. (1931, c. 261,.s. 15.) 


Art. 4. World War Veterans Loan 
Administration. 


Title I. “World War Veterans Loan Act 
of 1925.” 


§ 143-65. Name of Title—This Title shall be 
known and may be cited as the “World War 
Veterans Loan Act.” (1925, c. 155, s. 1.) 


§ 148-66. Purpose of Title—The purpose of 
this Title is, in recognition of military service, for 
the encouragement of patriotism, and to promote 
the ownership of homes, to provide a means by 
which soldiers, sailors, marines and others who 
served with the armed forces of the United States 
in the recent world war against the central pow- 
ers may acquire urban homes or farms upon fav- 
orable terms. (1925, c. 155, s. 2.) 


§ 143-67. Enlisted men entitled to borrow 
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money.—Every person who has been enlisted, in- 
ducted, warranted or commissioned and who 
served honorably in active duty in the military 
or naval service of the United States at any time 
between the sixth day of April, one thousand nine 
hundred and seventeen, and the eleventh day of 
November, one thousand nine hundred and eight- 
een, and who, at the time of entering such service, 
was a resident of the State of North Carolina, and 
who is honorably separated or discharged from 
such service, or who is still in active service, or 
has been retired, or who has been furloughed to 
a reserve, and who was in such service for a period 
longer than sixty days, shall be entitled to borrow 
money from the fund provided by this Title upon 
filing application and otherwise complying with 
the terms hereof so long as and to the extent that 
the funds herein provided for are available for 
that purpose. (1925, c. 155, s. 3.) 


§ 148-68. Classes of persons benefits not ex- 
tended to.—The benefits of this Title shall not be 
extended to the following classes of persons: 

(a) Those who were dishonorably discharged or 
discharged without honor; or 

(b) Those who, being in the military or naval 
service, refused on conscientious, political, or other 
grounds to subject themselves to discipline or to 
render unqualified service, or 

(c) Those who, though in the 
civilian work at civilian pay; or 

(d) Those whose military service was confined 
to taking training in any students army or navy 
training corps. (1925, c. 155, s. 4.) 


service, did 


§ 148-69. Registration—Before any such person 
can become a beneficiary under this title, such 
person must have complied with chapter one 
hundred and ninety-eight of the Public Laws, 
regular session of one thousand nine hundred and 
twenty-one, relating to the registration of honor- 
able discharges in the office of register of deeds 
as provided in said act, and such person, at the 
time of making applicatien for loan as hereinafter 
provided, shall attach said application to a copy 
of such person’s honorable discharge, which said 
copy shall show the book and page in which such 
discharge is recorded, and same shall be certified 
by such register of deeds and attested by the offi- 
cial seal of his office. (1925, c. 155, s. 5.) 


§ 143-70. Fraudulent conspiracy.—If any person 
shall fraudulently conspire to or shall obtain the 
benefits of this Title merely for the purpose of 
procuring, or assisting in, the sale of any real es- 
State, such person shall be guilty of a misde- 
meanor and fined or imprisoned in the discretion 
of the court. (1925, c. 155, s. 6.) 


§ 148-71. Administration; Commissioner; salary; 
office.—The administration of this Title shall be 
under the direction and control of a board of ad- 
visers consisting of the Secretary of State, who 
shall be chairman, ex officio, of said board; the 
Commissioner of Agriculture, the Attorney-Gen- 
eral, the Commissioner of Labor and the Treas- 
urer of the State of North Carolina, of which 
board the Treasurer of the State shall be, ex 
officio, the treasurer. Said board, as soon as pos- 
sible after March 6, 1925, as hereinafter provided, 
shall appoint a competent person to be known 
as “Commissioner of the Veterans Loan Fund,” 
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who shall hold his said office at the will of said 
board, and who shall receive an annual salary, 
payable monthly, to be fixed by the board, said 
amount not to exceed the present salary. Said 
commissioner shall maintain his office in the city 
of Raleigh, space for which shall be provided in 
the same manner as space for other State offices 
1S Provideds (19a mc. lode Saved OsiauCuoet er osde 
c. 349.) 

§ 148-72. Assistants; application for loan; com- 
pensation.—The commissioner, with the approval 
of the board of advisers, is authorized to appoint 
such assistants as may be necessary to aid in the 
administration of this Title and to appoint com- 
petent appraisers to pass upon the security of- 
fered for loans hereunder. The commissioner shall 
cause each application for a loan to be carefully 
considered and the property offered as security 
to be appraised. The report of the appraiser shall 
be made in writing to the commissioner, who 
shall bring the same before the board of advisers 
for its consideration. No loan shall be made un- 
less it shall be approved by the commissioner and 
two members of the board of advisers. The board 
of advisers shall fix the compensation to be paid 
to the assistants and appraisers and the commis- 
sioner shall conduct the affairs of his office and 
administer this Title in as efficient and economical 
manner as possible. The commissioner shall pre- 
scribe rules and regulations for the management 
of this office and the administration of this Title 
and shall specify the nature and extent of the in- 
formation to be submitted in all applications for 
loans and shall require abstracts and approval of 
the title of property offered as security for loans 
in such manner as he may determine and as may 
be approved by the board of advisers. (1925, c. 
155, s. 8.) 


§ 148-73. Rules concerning loans. — No loan 
shall be made in excess of three thousand dollars 
to any one person hereunder, nor for a longer 
period than twenty years, and only one loan shall 
ever be made to any one person. No loan shall 
exceed seventy-five per cent of the appraised 
value of the real property offered as security. No 
loan for twenty years snall be granted hereunder 
except upon application filed on or before Jan- 
uary first, one thousand nine hundred and thirty- 
one. The applicant shall forward with his appli- 
cation and deposit with the commissioner such 
fund as the commissioner may require out of which 
shall be paid the cost and expense of appraising 
the property offered as security. The applicant 
shall pay the cost of the determination of title, 
registration fees, and such other actual expense 
as may be incurred in the investigation of the ap- 
plicant’s property. The commissioner, subject to 
the approval of the board of advisers, is author- 
ized to prescribe such rules and regulations for 
the administration of this Title and to do such 
acts or things in connection therewith as may be 
necessary to fully effectuate and carry out the in- 
tent and purpose of this Title, whether or not such 
act or thing is specifically referred to herein, 
(1925-"e: 155;-8.°9:) 


§ 143-74. Payment of loans.—All loans made 
under this Title shall be repayable in not more 
than twenty equal annual payments or not more 
than forty equal semi-annual payments. All loans 
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made under this Title shall bear six per cent in- 
terest, payable semiannually. The principal or any 
part thereof in multiples of fifty dollars, may be 
repaid upon any interest payment date after the 
expiration of five years from the date of said loan 
or within five years by consent of the commis- 
sioner: Provided, in case of a loan made on city 
or town property, the commissioner in his discre- 
tion may require monthly payments to be made 
thereon. (1925, c. 155, s. 10.) 


§ 143-75. Bond issue authorized; sale of bonds. 
—For the purpose of carrying out the provisions 
of this Title and of creating a fund from which 
the loans herein provided for shall be made, the 
board of advisers is hereby authorized, empowered 
and directed to issue and sell bonds of the State 
of the amount of two million dollars, the proceeds 
from the sale of which shall be applied to the 
purposes herein set forth. Said bonds shall be 
known, styled and designated: ‘State of North 
Carolina World War Veterans Loan Bonds.” 
Said bonds shall bear interest at a rate to be fixed 
by the board of advisers but not exceeding five 
percent per annum, payable semiannually, and to 
be paid at a time to be fixed by the board of ad- 
visers. Said bonds shall be dated, issued and sold 
from time to time in such amounts as the board 
of advisers may find necessary to provide suffi- 
cient funds to meet applications made to and ap- 
proved by it. All bonds authorized and issued 
‘under this Title shall be coupon or registered 
bonds of the denominativn of one hundred dollars 
or some multiple thereof and shall be payable 
twenty years from the date of issue and shall be 
signed by the Governor and the State Treasurer 
and sealed with the Great Seal of the State. The 
coupons thereon may be signed by the State 
Treasurer alone, or he may have lithographed, en- 
graved or printed thereon a facsimile of his signa- 
ture. The said bonds shall be in all other respects 
in such form as the board of advisers may direct. 
The bonds until sold shall be deposited with the 
State Treasurer, and when sold the proceeds of 
the bonds shall-be paid to the State Treasurer 
and kept in a separate fund to be designated as 
the “World War Veterans Loan Fund.’ The 
Treasurer upon issuance of said bonds may, if 
necessary, pledge said bonds as collateral for 
temporary loans pending a sale thereof. All ex- 
penses necessarily incurred in the preparation and 
sale of said bonds shall be paid from the proceeds 
Stesichesale ws (1925).¢., lh5) Shot Ls) 


§ 148-76. Payments to State Treasurer; audits. 
—All payments on loans, whether principal or in- 
terest, shall be made to the State Treasurer, and 
shall be deposited and held in a separate fund as 
above designated and applied to the payment of 
said bonds when and as they become due: Pro- 
vided, however, that said board of advisers may 
in its discretion authorize and direct the commis- 
sioner to make loans out of the fund so created 
to such persons as are authorized hereunder to re- 
ceive loans, same to be repaid in equal, annual, 
semiannual, or monthly installments, maturing at 
such time as may be required to pay off the bonds 
authorized by this Title at and when they mature: 
Provided further, that a sum sufficient to cover 
the semiannual interest on said bonds shall be 
provided out of said payments. The accounts of 
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the treasurer of the board of advisers shall be 
audited annually by the State Auditor. (1925, c. 
155, s. 12.) 


§ 148-77. Cost of administering fund; disposi- 
tion of surplus.—The cost of administering this 
Title, including salaries and other expenses pro- 
vided for herein, shall be paid from the difference 
between the interest received from the loans made 
hereunder and the interest on the bonds of the 
State to be issued, when the same shall be suff- 
cient therefor. Provided, however, during such 
time as receipts are not sufficient to pay the op- 
erating expenses, as above set out, the same shall 
be paid out. of the principal of the World War 
Veterans’ Loan Fund. Provided, further, that any 
surplus over and above the expense of the ad- 
ministration of this Title when accumulated shall 
be paid into the General Fund until such amount 
as the General Fund may have advanced toward 
the administration of this Title shall have been 
fully repaid. (1925, c: 155, s. 13; 1935, c. 438, s: 1.) 


§ 143-78. Question of bonded indebtedness sub- 
mitted to voters.—The question of contracting a 
bonded indebtedness of the State of North Caro- 
lina to the amount of two million dollars for the 
purpose of this Title shall be submitted to the 
voters of the State at the general election to be 
held in one thousand nine hundred and twenty- 
six for the election of members of the General 
Assembly. A separate ballot shall be printed and 
distributed by the State Board of Elections to the 
poll holders in said election to be voted in said 
election upon which shali be printed or written 
the words “For World War Veterans Loan 
Bonds” and an equal number of ballots upon 
which shall be printed or written the words 
“Against World War Veterans Loan Bonds” shall 
be likewise distributed. If a majority of the votes 
cast on this proposition in said election are “For 
World War Veterans Loan Bonds,” the board of 
advisers created by this Title shall proceed im- 
mediately to carry into effect the provisions 
hereof. If a majority of the votes cast on this 
proposition in said election are “Against World 
War Veterans Loan Bonds,” then this Title shall 
be thereby annulled. Notice of the submission of 
the proposition shall be given by the Secretary of 


State, the ballot canvassed and returned, ab-. 


stracts of the vote made and submitted, the votes 
canvassed, and a declaration of the results made 
by the State Board of Elections, and if a majority 
of the votes cast on the proposition shall be ‘For 
World War Veterans Loan Bonds,” the State 
Board of Election shall certify the vote to the 
Secretary of State and, upon receipt by him of 
such certificate, this Title shall be in full force 
andvettect. #(1925,, .c,155, S14.) 

Editor’s Note.—The question of contracting this bonded 
indebtedness was submitted to the vote of the people in 


the general election of 1926 and was approved. The Veter- 
ans’ Loan Fund has been in operation since April, 1927, 


Title II. “World War Veterans Loan Supple- 
mental Act of 1927.” 


§ 143-79. Name of Title—This Title shall be 
known and may be cited as the “World War 
Veterans Loan Supplemental Act.” (1927, c. 97, 
Sumel) 


§ 143-80. Issue and sale of bonds.—The full 
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faith, credit and taxing power of the State are 
hereby pledged for the payment of the principal 
and interest of the two million ($2,000,000) dollars 
State of North Carolina World War Veterans 
Loan Bonds, authorized by Title I of this article, 
and for the payment of the principal and interest 
of any notes issued in accordance with Title IT 
in anticipation of the sale of said bonds or any of 
them. When the Board of Advisers shall direct 
the State Treasurer to issue any of said bonds, he 
shall sell the same at one time or from time to 
time at the best price obtainable, but in no case 
for less than par and accrued interest, and when 
the conditions are equal, he shall give the prefer- 
ence of purchase to the citizens of North Caro- 
lina. The manner in which said bonds shall be 
offered for sale shall be determined by the Gov- 
ernor and Council of State, either by publishing 
notices in certain newspapers and financial jour- 
nals, or by mailing notices, or by inviting bids by 
correspondence or otherwise. All expenses neces- 
sarily incurred in the preparation and sale of the 
bonds shall be paid from the proceeds of such 
Sales: (192%, 97,/S: 2.) 


§ 148-81. Disbursement of fund; prerequisites. 
—The Veterans Loan Fund shall be disbursed by 
the State Treasurer either for loans or the cost 
of administration as provided in Title I of this 
Article, but only upon warrants drawn by the 
State Auditor upon requisition therefor signed by 
the Chairman of the Board of Advisers. The State 
Auditor shall draw no warrant for a disbursement 
of the Veterans Loan Fund for the purposes of a 
loan unless the requisition shall be accompanied 
by (a) the borrower’s note for the sum to be 
loaned and (b) the mortgage securing the same 
and (c) either the certificate of an attorney ap- 
proved by the Board of Advisers and bonded to 
cover damages suffered through an erroneous cer- 
tificate made by him, to the effect that the mort- 
gage is a first lien, or a policy of insurance issued 
by a responsible title guaranty or title insurance 
company (or certificate certifying that such policy 
will be issued) insuring the Veterans Loan Fund 
in the amount of the loan that the mortgage is a 
first lien. The Treasurer shall not pay any war- 
rant for the purpose of a loan unless such note 
.and mortgage and such certificate or policy are 
delivered to him, and the same shall remain in his 
custody. Permanent structures upon the prop- 
erty mortgaged or thereafter placed thereon shall 
be insured by a reputable insurance company for 
not less than sixty (60%) per cent of the appraised 
value thereof and the policies of insurance shall 
be payable to the State Treasurer as his interest 
may appear) (1927) .c97s..i85) 


§ 143-82. Liability of treasurer and appraisers 
on bonds; punishment.—The State Treasurer and 
the sureties upon his official bond as State Treas- 
urer, shall be liable for any breach of faithful per- 
formance of his duties under Titles I and II of 
this Article and his official bond shall be made 
to comply with this requirement. If any appraiser 
shall knowingly appraise any property as security 
for any loan in excess of its value, or if the State 
Treasurer or the Commissioner or any member 
of the Board of Advisers shall pay or vote to pay, 
or shall provide for paying, any moneys in the 
Veterans Loan Fund except in accordance with 
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the provisions of Titles { and II of this Article, 
he shall be liable to any aggrieved person and to 
the State for all damages suffered thereby and 
shall be guilty of a misdemeanor punishable for 
each offense by a fine of not less than fifty 
($50.00) dollars, or by imprisonment of not less 
than twenty (20) days, or both fine and imprison- 
ment, in the discretion of the court. (1927, c. 97, 


s. 9.) 
§ 143-83. Conditions to be set forth in mort- 
gages; enforcement of collections. — Mortgages 


securing loans shall provide that after the lapse 
of a certain period after any default in the pay- 
ment when due of any principal or interest of the 
loan, the principal of the entire loan shall become 
due and payable. Such period shall be determined 
by the Board of Advisers but shall not be longer 
than ninety days. It may be provided in any 
mortgage that any defauit and the consequences 
thereof may be waived upon payment of the 
amount delinquent, with interest, expenses and 
costs, if such payment is made before any sale on 
foreclosure. Notes and mortgages given to secure 
loans shall be enforced as provided by law for the 
enforcement of debts and mortgages, and it shall 
be the duty of the Board of Advisers to enforce 
the same. Provided, the Commissioner of the 
Veterans’ Loan Fund, with the approval of a ma- 
jority of the Board of Advisers thereof, may ex- 
tend the time of payments required by the deeds 
of trust securing said lcan, upon such terms and 
conditions as may appear to them for the best 
interest of the State of North Carolina and such 


mortgagor. (1927, c. 97, s. 10; 1933, c. 55.) 
§ 148-84. Allocations of loans.—For the six 
months period following March first, nineteen 


hundred and twenty-seven, allocations of loans 


under Title I shall be made by the Board of Ad- . 


visers to the several counties of the State in pro- 
portion to the number of soldiers, sailors, marines 
and others entering the military or naval service 
of the United States, from such counties, respec- 
tively, as ascertained from the records in the 
office of the Adjutant-General of the State of 
North Carolina, provided, that. allocations to the 
several counties shall not be mandatory on and 


after September first, nineteen hundred and 
twenty-seven. (1927, c. 97, s. 11.) 
Title III. ‘World. War Veterans Loan 


Act of 1929.” 


§ 143-85. Name of title—vThis Title shall be 
known and may be cited as the “World War 
Veterans Loan Act of one thousand nine hundred 
and twenty-nine.” (1929, c. 298, s. 1.) 


§ 143-86. Bond issue authorized; interest.—For 
the purpose of further carrying out the provisions 
of Title I of this article and of creating an addi- 
tional fund from which the loans therein provided 
for shall be made, the State Treasurer is hereby 
authorized, by and with the consent of the Gov- 
ernor and Council of State, to issue and sell not 
exceeding two million dollars ($2,000,000) bonds 
of the State to be designated “State of North 
Carolina World War Veterans Loan Bonds of 
one thousand nine hundred twenty-nine.” Said 
bonds shall be dated, issued and sold from time 
to time in such amounts as the Board of Advisors 
may find necessary to provide sufficient funds to 
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meet applications made to and approved by it, and 
shall be payable twenty years from the date of 
‘issue. The said bonds shall bear interest at a rate 
to be fixed by the Governor and Council of State, 
but not exceeding five pet cent per annum, to be 
paid semiannually on the first day of January -and 
July. (1929, c. 298, s. 2.) 


§ 143-87. Interest coupons; registration.—Said 
bonds, shall carry interest coupons which shall 
bear the signature of the State Treasurer, or a 
facsimile thereof, and said bonds shall be subject 
to registration and be signed and sealed as is now, 
or may hereafter be provided by law for State 
bonds, and the form and denomination thereof 
shall be such as the State Treasurer may deter- 
mine in conformity with this Title. (1929, c. 298, 
Sita.) 


§ 143-88. Sale of bonds.—When the Board of 
Advisors shall direct the State Treasurer to issue 
any of said bonds, he shall sell the same at one 
time, or from time to time, at the best price ob- 
tainable, but in no case for less than par and ac- 
crued interest, and when the conditions are equal, 
he shall give the preference of purchase to the 
citizens of North Carolina. The manner in which 
said bonds shall be offered for sale shall be de. 
termined by the Governor and Council of State, 
either by publishing notices in certain newspapers 
and financial journals, or by mailing notices, or 
by inviting bids by correspondence or otherwise. 
All expenses necessarily incurred in the prepara- 
tion and sale of the bonds shall be paid from the 
proceeds of such sale. (1929, c. 298, s. 4.) 


§ 148-89. Separate fund for proceeds.—The pro- 
ceeds of said bonds, including any premium re- 
ceived thereon and of the bond anticipation notes, 
herein authorized, shall be placed by the Treas- 
urer in a separate fund, as provided by section 
143-75. (1929, c. 298, s. 5.) 


§ 143-90. Pledge of State for payment of bonds. 
—The full faith, credit, and taxing power of the 
State are hereby pledged for the payment of the 
principal and interest of the bonds and notes here- 
in authorized. (1929, c. 298, s. 8.) 


§ 143-91. Loan of. proceeds of bonds to veter- 
ans.—The proceeds of the bonds authorized by 
this Title shall be loaned for the same purposes 
and under the same conditions, provisions and 
limitations as the bonds authorized by Title I of 
this article, and said proceeds shall be disbursed 
in the same manner and subject to the same 
penalties and to the same provisions as provided 
in §§ 143-105, 143-81, and 143-82. (1929, c. 298, 
ms. 12.) 


§ 143-92. Commissioner may bid at foreclosure 
sales; disposition of property.—In all cases where 
mortgages and deeds of trust have been or will be 
foreclosed upon any property taken in security for 
the repayment of a loan made under the provi- 
sions of this article, relating to the said subject, 
the Commissioner as such or his agent shall have 
the right and authority to bid at the foreclosure 
sale and should the Commissioner be the highest 
and successful bidder, the title to the said prop- 
erty shall be conveyed, by the trustee named in 
the said deed of trust or mortgage deed, or the 
proper person or commissioner executing the 
* power of trust contained therein, or selling the 
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same by order of court or otherwise, to the Com- 
missioner of the World War Veterans’ Loan Fund, 
who shall take the title thereto and hold it in be- 
half of the State of North Carolina; and in case 
of any sale of property, the title to which has 
come into, or may come into the State by virtue 
of such foreclosure, or by reason of the said loans, 
the title thereto shall be made by the said Com- 
missioner of the World War Veterans’ Loan 
Fund in his official capacity in behalf of the said 
State, in accordance with § 143-93. 

All lands now belonging to the State of North 


‘Carolina to which title has been acquired by virtue 


of loans made under this article shall be conveyed 
by the Governor of the State, in the manner now 
provided by law for conveyance of State property, 
to the said Commissioner of the World War Vet- 
erans’ Loan Fund, to be held by him as aforesaid. 
(1935, c. 438, s. 1.) 


§ 143-98. Powers over property acquired or 
mortgaged.—With the advice and approval of the 
Board of Advisers, and under regulations pre- 
scribed by it, the Commissioner shall have au- 
thority to rent, lease, sell, convey title, repair, im- 
prove, rebuild, pay taxes and insurance on prop- 
erty for the purpose of preserving the value 
thereof, and protecting the loan involved, and so 
as to facilitate the rental or sale thereof. All leases 
and/or sale contracts and/or conveyances of title 
shall be approved by the Board of Advisers and 
shall be executed by the Commissioner as may be 
required by law. (1935, c. 488, s. 1.) 


§ 148-94. Refinancing delinquent loans author- 
ized.—The Commissioner, with the advice and ap- 
proval of the Board of Advisers, and under such 
rules and regulations as it may prescribe, shall 
have the power of refinancing delinquent loans, 
the terms and conditions of such refinancing shall 
be reported to the Board of Advisers and shall be 
subject to its approval. In such refinancing, when 
the interest of the State may be conserved there- 
by, installment payments on loans may be reduced 
or increased as requested by the mortgagor and 
recommended by the Commissioner, provided re- 
ductions or extensions shall not be made which 
will prevent or interfere with the full payment of 
loans on or prior to the date of maturity of the 
bonds from which the loans were made. (1935, c. 
438, s. 1.) 


§ 143-95. Question of bond issued submitted to 
voters.—The question of contracting a bonded 
indebtedness of the State of North Carolina to 
the amount of two million dollars ($2,000,000) for 
the purposes herein provided, shall be submitted 
to the voters of the State at the general election 
to be held in one thousand nine hundred thirty, 
for the election of members of the General As- 
sembly. A special ballot shall be printed and dis- 
tributed -by the State Board of Elections to the 
poll holders in said election, to be voted in said 
election, upon which shall be printed or written, 
the words “For World War Veterans Loan 
Bonds,” and an equal number of ballots upon 
which shall be printed or written the words 
“Against World War Veterans Loan Bonds,” shall 
be likewise distributed. If a majority of the votes 
cast on this proposition, in said election, are “For 
World War Veterans Loan Bonds,” the Board: of 
Advisors of the World War Veterans Loan Fund, 
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created by Title I of this article shall immediately 
proceed to loan the funds herein provided, for the 
purposes and under the conditions set out in Title 
I of this article. If a majority of the votes cast 
on this proposition in said election are “Against 
World War Veterans Loan Bonds,” then the pro- 
visions of this Title authorizing the issuance and 
sale of the bonds herein. provided, shall be null 
and void. Notice of the submission of the proposi- 
tion shall be given by the Secretary of State, the 
ballots canvassed and returned, abstracts of the 
vote made and submitted, the votes canvassed, 
and a declaration of the results made by the State 
Board of Elections; and if a majority of the votes 
cast on the proposition shall be “For World, War 
Veterans Loan Bonds,” the State Board of Elec- 
tions shall certify the vote to the Secretary of 
State, and upon receipt by him of such certificate, 
the provisions of this Title with respect to the 
bonds authorized hereunder, shall be in full force 
and effect. (1929, c. 298, s. 13.) 

Editor’s Note.—The question of contracting this bonded 


indebtedness was submitted to the vote of the people in 
the general election of 1930 and was approved. 


§ 143-96. Deposit of payments on loans.—All 
payments on loans, whether principal or interest, 
shall be made, deposited and applied, as directed 
in § 143-76, and subject to the provisos contained 
in said section, and all interest which the State 
Treasurer has received, cr may in the future re- 
ceive, on the daily balances of funds belonging to 
the ‘““‘World War Veterans Loan Fund,” which has 
been, or may be paid to him by banks in which 
such deposits have been or are made, shall be de- 
posited to the credit of the “World War Veterans 
Loan Fund” and the State Treasurer is hereby 
directed to deposit to the credit of the “World 
War Veterans Loan Fund” such interest as he 
may have received on the daily balances belong- 
ing to this fund and which may have been de- 
posited to the credit of any other fund. (1929, c. 
298, s. 14.) 


§ 143-97. Acceptance of certificates of title from 
approved attorneys.—The Commissioner of the 
Veterans Loan Fund, subject to the approval of 
the Board of Advisors, is authorized to accept 
certificates of title to the property offered as se- 
curity for loans, in cases where such certificates 
are furnished by attorneys who are on the ap- 
proved certificate list of the title insurance com- 
pany insuring the titles to property upon which 
loans are made for the benefit of the State Treas- 
urer, in lieu of requiring abstracts of title to such 
property. (1929, c. 298, s. 15.) 

§ 143-98. Other Veterans entitled to share bene- 
fits—Every person who was enlisted, warranted, 
or commissioned and who served in active duty 
in the military or naval service of the United 
States at any time during the Spanish-American 
war and/or the Philippine Insurrection and/or the 
China Relief Expedition and who at the time of 
entering such service was a resident of the State 
of North Carolina and who was honorably sepa- 
rated or discharged from such service or who has 
been retired and who was in such service for a 
period longer than sixty days shall be entitled to 
borrow money from the fund provided by this 
Title upon compliance with the provisions of 
Titles I and II of this article. (1929, c. 298, s. 
15Y.) 
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Title IV. “General Provisions” 


§ 143-99. Trustee in lieu of defunct bank; pur- 
chase at sale—In all cases where any bank not 
now in existence as a going concern was named 
as trustee in any mortgage trust deed securing 
any loan made under the provisions of this article 
or succeeded to such trusteeship by corporate 
merger, consolidation, substitution or otherwise, 
the powers of sale contained in such mortgage 
trust deeds may be exercised by the Commissioner 
of Banks and his successors in office, in the same 
manner, to the same extent, and with like effect 
as if he had been originally named as trustee 
therein. The Commissioner of the World War 
Veterans Loan Fund and his successors in office 
may purchase the property sold at any such sale 
and may hold, manage, and sell the same as pro- 
vided in § 143-92. (1939, c. 87.) 


§ 148-100. Investment of Loan Fund; author- 
ized securities—The Board of Advisers of the 
World War Veterans Loan Fund, created by Title 
I of this article by and with the advice and ap- 
proval of the Governor and Council of State, is 
hereby authorized and empowered to invest any 
funds which are now held by the State Treasurer 
for the World War Veterans Loan Funds or 
which may be collected for said funds prior to the 
maturities of the State bonds issued under au- 
thority of Titles I and I] of this article, in any 
securities in which the State Sinking Fund Com- 
mission is authorized to invest sinking funds of 
the State of North Carolina as now provided by 
law, and loan or invest said money in such other 
securities or investments which in the opinion of 
the said board of advisors and the Governor and 
Council of State are considered safe investments 
for the said funds, reasonably calculated to pro- 
duce income to aid in meeting the debt service re- 
quirements of the outstanding Veterans Loan 
bonds. (1941, c. 247.) 


§ 143-101. Treasurer to borrow money on notes. 
—By and with the consent of the Governor and 
Council of State, who shall determine the rate or 
maximum rate of interest and the date or approxi- 
mate date of payment, the State Treasurer is here- 
by authorized to borrow money at the lowest rate 
of interest obtainable, and to execute and issue 
notes of the State for the same, but only in the 
following circumstances and under the following 
conditions: 

(a) For anticipating the sale of any of said 
bonds directed to be issued by the Board of Ad- 
visers created under Title I of this Article, if the 
State Treasurer shall deem it advisable to post- 
pone the issuance of such bonds. 

(b) For the payment of interest upon or any 
installments of principal of any of said bonds then 
outstanding if there shall not be sufficient funds 
in the State Treasury with which to pay such in- 
terest or installments as they respectively fall due. 

(c) For the renewal of any loan evidenced by 
notes authorized by this article. (1927, c. 97, s. 
3: 1929, c. 298, s. 6.) 


§ 143-102. Funds used in payment of notes.— — 
Funds derived from the sale of bonds shall be used 
in the payment of any bond anticipation notes — 
that may have been issued in anticipation of the — 
sale of such bonds and any renewals of such notes if 
and funds provided by Title I and Title III of this’ — 
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Article and other funds provided by the General 
Assembly for the payment of interest and/or 
principal of such bonds shall be used in paying 
the interest and/or principal of any notes or re- 
newals thereof the proceeds of which shall have 
been used in paying interest and/or principal of 
such bonds, Interest payments upon said notes 
may be evidenced by interest coupons in the State 
Treasurer’s discretion. (1927, c. 97, s. 4; 1929, c. 
298, s. 7.) 


§ 143-103. Coupons receivable in payment of 
any demands due to State.— The coupons of the 
bonds and notes authorized under this article, af- 
ter maturity shall be receivable in payment of all 
taxes, debts, dues, licenses, fines and demands due 
the State of any kind whatsoever. (1927, c. 97, s. 
5; 1929, c. 298, s. 9.) 


§ 143-104. Bonds, notes and coupons and in- 
terest exempt from taxation.—All of the bonds 
and notes and coupons issued under this article 
shall be exempt from all State, county and mu- 
nicipal taxation or assessments, direct or indirect, 
general or special, whether imposed for the pur- 
pose of general revenues or otherwise, and the in- 
terest on said bonds and notes shall not be sub- 
ject to taxation as for income, nor shall said bonds 
or notes or coupons be subject to taxation when 
constituting a part of the surplus of any bank, 
trust company or other corporation. (1927, c. 97, 
Que IGRI vee PAE Gall) : 


§ 143-105. Lawful investment for trust funds,— 
It shall be lawful for all executors, administrators, 
guardians and fiduciaries generally, and all sink- 
ing fund commissions, to invest any money in their 
hands in bonds and notes issued under this article. 
(1927, c. 97, s. 7; 1929, ©. 298, s. 11.) 


Art. 5. Check on License Forms, Tags: and 
Certificates Used or Issued. 


§ 143-106. Blank forms of licenses, etc., to be 
delivered to State Auditor; monthly report to 
Auditor; spoiled and damaged forms.—In all cases 
where blank forms of licenses, tags or certificates 
are prepared and delivered to any State depart- 
ment or agency for the use of any State depart- 
ment or agency in issuing such license, tag or 
certificate upon the payment of any fees pre- 
scribed by law, a sample of the same, together 
with a list of the numbers of all such license 
forms, tags or certificates, and the type of busi- 
ness or privilege to which they relate, shall be 
delivered to the State Auditor. On or before the 
tenth day of each calendar month each State de- 
partment or agency issuing and delivering 1i- 
censes, tags or certificates shall make report to 
the State Auditor of all such licenses, tags or cer- 
tificates delivered during the preceding calendar 
month, showing the numbers thereof, the busi- 
ness or privilege for which issued, and the person 
or persons or corporations to whom such licenses, 
tags or certificates have been so issued. If there 
be any of such blank license forms, tags or cer- 
tificates spoiled or in any way damaged so as to 
be incapable of being used, all such spoiled li- 
cense forms, tags, or certificates shall be trans- 
mitted to the State Auditor and by him securely 
ment, (1931, c. 398, s. 1.) 


§ 143-107. Auditor to check forms monthly; 
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report of discrepancies. — It shall be the duty of 
the State Auditor, as soon as practicable after the 
tenth day of each calendar month and not later 
than the thirtieth of such month, to thoroughly 
examine and check the reports so received, to- 
gether with all such spoiled forms, tags or cer- 
tificates, and the remaining such blank license 
forms, tags or certificates then in the hands of 
the department or agency to which they have 
theretofore been delivered. If any discrepancy be 
found by the State Auditor upon such checking 
and examination, he shall at once report the same 
to the Director of the Budget. (1931, c. 398, 
SSH hou) 


Art. 6. Officers of State Institutions. 


§ 143-108. Secretary to be elected from direc. 
tors.—The board of directors of the various state 
institutions shall elect one of their number as sec- 
retary, who shall act «as such at all regular or 
special meetings of such boards. (1907, c. 883, s. 
Tee Cis oeviok ia 


§ 143-109. Directors to elect officers and em- 
ployees.—All officers and employees of the various 
state institutions who hold elective positions 
shall be nominated and elected by the board of 
directors of the respective institutions. (1907, ¢«. 
883, s. 3; C. S. 7518.) 


§ 143-110. Places vacated for failure to attend 
meetings.—Unless otherwise specially provided by 
law, whenever a trustee or director of any insti- 
tution supported in whole or in part by State ap- 
propriation shall fail to be present for two suc- 
cessive years at the regular meetings of the 
board, his place as trustee or director shall be 
deemed vacant and shall be filled as provided by 
law for other vacancies on such boards. 

This section shall not apply to any trustee or 
director who holds office as such by virtue of an- 
other public office held by him and shall not ap- 
ply to any trustee or director chosen by any 
agency or authority other than the State of 
North Carolina. (1927, c. 225.) 


§ 143-111. Director not to be elected to position 
under board.—It shall be unlawful for any board 
of directors, board of trustees or other governing 
body of any of the various state institutions 
(penal, charitable, or otherwise) to appoint or 
elect any person who may be or has been at any 
time within six months a member of such board 
of directors, board of trustees, or other govern- 
ing body, to any position in the institution, which 
position may be under the control of such board 
of directors, board of trustees, or other govern- 
ing body. (1909, c. 831; C. S. 7519.) 


§ 143-112. Superintendents to be within call of 
board meetings.—The superintendent of each of 
the various state institutions shall be present on 
the premises of his institution and within the call 
of the board of directors during all regular or 
special meetings of the board, and shall respond 
to all calls of the board for any information 
which it may wish at his hands. (1907, c. 883, 
Sel Ceo 203) 

§ 143-113. Trading by interested officials forbid- 
den.—The directors, stewards, and_ superintend- 
ents of the state institutions shall not trade di- 
rectly or indirectly with or among themselves, or 


[ 559 J 


§ 143-114 


with any concern in which they are interested, 
for any supplies needed by any such institutions. 
(1907, c.+883, s. 2; C. S$, 7521.) 


§ 148-114. Diversion of appropriations to state 
institutions.—It shall be unlawful for the board 
of trustees, board of directors, or other body con- 
trolling any state institution, to divert, use, or 
expend any moneys appropriated for the use of 
said institutions for its permanent improvement 
and enlargement to the payment of any of the 
current expenses of said institution or for the 
payment of the cost of the maintenance thereof; 
it shall likewise be unlawful for any board of 
trustees, board of directors, or other controlling 
body of any state institution to which money is 
appropriated for its maintenance by the state to 
divert, use, or expend any money so appropriated 
for maintenance, for the permanent enlargement 
or permanent equipment, or the purchase of land 
fore. Said) institution. ,.\ Loci coe sk nc ee, 
7521(a).) 


§ 143-115. Trustee, director, officer or employee 
violating law guilty of misdemeanor.—Any mem- 
ber or members of any board of trustees, board of 
directors, or other controlling body governing any 
of the institutions of the state, or any officer, em- 
ployee of, or person holding any position with any 
of the institutions of the state, violating any of the 
provisions of § 143-114, shall be guilty of a misde- 
meanor, and upon conviction in any court of com- 
petent jurisdiction judgment shall be rendered by 
such court removing such member, officer, em- 
ployee, or person holding any position from his 
place, office or position, and shall be fined or im- 
prisoned, in the discretion of the court. (1921, c. 
982.-.5:-2:1CaS.07521(b).) 


§ 148-116. Venue for trial of offenses.—All of- 
fenses against §§ 143-114 and 143-115 shall be held 
to have been committed in the county of Wake 
and shall be tried and disposed of by the courts 
of said county having jurisdiction thereof. (1921, 
c. 232, §..3; C. S. %521(c).) 


Art. 7. Inmates of State Institutions to 
Pay Costs. 


§ 143-117. Institutions included. — All persons 
admitted to the State Hospital at Raleigh, State 
Hospital at Morganton, State Hospital at Golds- 
boro, Caswell Training School at Kinston, 
Stonewall Jackson Training School for Boys at 
Concord, the State Home and Industrial School 
for Girls at Samarcand, the East Carolina Train- 
ing School at Rocky Mount, the Morrison Train- 
ing School for Negro Boys in Richmond 
County, the School for the Deaf at Morganton, 
the School for the Blind and Deaf at Raleigh, 
and the North Carolina Sanatorium for the 
Treatment of Tuberculosis at Sanatorium, be 
and they are hereby required to pay the actual 
cost of their care, treatment, training and main- 
tenance at such institutions, (1925, c. 120, s. 1.) 

Editor's Note.—This act is an attempt to place all State 
charitable institutions on the same basis, with similar 
policies, so that the expense which the State bears will be 
lightened by requiring those who are able to pay to bear the 
expense of their care, maintenance and treatment. Suits 
may be brought in favor of the State for the recovery of the 
cost of caring for patients who are able to pay, and such 


patients may be removed from State institutions if no pay- 
ment is made. 4 N. C. Law Rev. 17. 
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§ 148-118. Governing board to fix cost and 
charges.—The respective boards of trustees or di- 
rectors of each of said institutions, by’ whatever 
name they may be called, are hereby empowered 
with the final’ authority to determine and fix 
the actual cost of such training, treatment, care 
and maintenance, to be paid for by or for each 
inmate or patient, and the said boards of trus- 
tees or directors shall, to the best of their abil- 
ity, fix such cost so as to include all the cost of 
such care, maintenance, treatment and training 
at such institutions, for each respective inmate, 
pupil or patient thereof, and the said sum, when 
so fixed, shall be, the actual cost thereof: Pro- 
vided, that the respective boards of directors 
of each of said institutions above named, in de- 
termining and fixing the actual cost of such 
care, maintenance and treatment to be paid for 
by non-indigent inmates thereof, are hereby 
given full and final authority to fix a general 
rate of charge, to be paid on a monthly basis 
by inmates able to pay same, or in cases where 
indigent inmates later are found to be non-indi- 
gent, then such cost for past care and mainte- 
nance of such inmates shall be paid in one or 
more payments based on the monthly rates of 
cost in effect for the period or periods of time 
during which such inmates have been confined in 
said institutions. The past acts of the boards 
of directors in fixing a monthly rate to be paid 
by non-indigent inmates for their care and main- 
tenance in such institutions are hereby in every 
respect ratified and validated, and on all claims 
and causes of actions for such purpose now pend- 
ing and are unsettled, or which hereafter may 
be made or begun for the payment of said past 
indebtedness for care, maintenance and _ treat- 
ment, the rates so fixéd by said board of direc- 
tors shall prevail and said collections shall be 
made in accordance therewith. In any action by 
any of said state’s charitable institutions for the 
recovery of the cost of the care, maintenance 
and treatment of any inmate, now pending or 
which may hereafter be instituted, a verified and 
itemized statement of the account, showing the 
period of time during which the said non-indi 
gent inmate was confined to the institution, the 
monthly rate of charge as fixed by said board of 
directors of such institution for the period of 
time that the inmate was confined therein, the 
total amount claimed to be due thereon as pred- 
icated upon said rate of charge, and the proper 
credits for any payments which may have been 
made on said account, shall be filed with the 
complaint and shall constitute a prima facie case, 
and such state institution shall be entitled to a 
judgment thereon in the absence of allegation 
and proof on the part of the inmate’s guardian, 
trustee, administrator, executor, or other fiduci- 
ary, that said verified and*itemized statement of 
the superintendent or bookkeeper of said institu- 
tion is not correct because of— 

(a) an error in the calculation of the amount 
due as predicated upon said monthly rate or 
charge fixed by the board of directors, or 

(b) an error as to the period of time during 
which the inmate was confined in said state in- 
stitution, or 

(c) an error in not properly crediting the ac- 
count with any cash payment, or payments, which 
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may have been made thereon. 
De LIdo.n Cs A BO,"S 0 iL.) 

Editor’s Note.—The proviso relating to the right to fix 
general rate charges was added by the 1935 amendment. 

§ 143-119. Payments.—Such cost, when so fixed 
and determined by the respective boards of 
trustees or directors of each institution, shall be 
paid by the patient, pupil or inmate thereof, or 
by his parent, guardian, trustee or other person 
legally responsible therefor, and the payment 
thereof shall constitute a valid expenditure of 
the funds of any such pupil, patient or inmate 
by any fiduciary who may be in the control of 
such fund, and a receipt for the payment of such 
cost in the hands of such fiduciary shall be a 
valid voucher to the extent thereof in the settle- 
ment of his accounts of his trust. Immediately 
upon the determination of the cost, as herein 
provided for, the superintendent of the institu- 
tion shall notify the patient, pupil, inmate, par- 
ent, guardian, trustee, or such other person who 
shall be legally responsible for the payment 
thereof, of the monthly amount thereof, and 
such statement shall be rendered from month to 
month. ‘The respective boards of trustees or di- 
rectors of the various institutions are vested 
with full and complete authority to arrange with 
the patient, pupil, inmate, parent, guardian, trus- 
tee, or ather person legally responsible for the 
cost, for the payment of any portion of such 
cost monthly or otherwise, in the event such pa- 
tient, pupil, inmate, parent, guardian, trustee or 
other person legally responsible therefor shall 
not be able to pay the total cost. The head of 
the various institutions shall annually file with 
the Auditor of the State a list of all unpaid ac- 
counts. ‘The provisions of this article directing 
the boards of directors of the various institutions 
of this State above named to ascertain which of 
the inmates are non-indigent and able to pay for 
their care, maintenance and treatment, and also 
directing said boards of directors to make certain 
periodical demands upon the guardians or other 
persons responsible for said inmates for the pay- 
ment of said charges, and which further directs 
them: to remove all of those inmates found able 
to pay but who refuse to pay, and all of the other 
provisions of this article relating to the manner 
in which said board shall collect said costs, shall 
be construed to be directory provisions on the 
part of the authorities of said institutions and 
not mandatory, and the failure on the part of 
said authorities of such institutions to perform 
any or all of said provisions shall not affect the 
right of the state institutions so named to recover 
in any action brought for that purpose, either 
during the life-time of said inmates or after their 
death, in an action against their guardian if alive, 
or other fiduciary, or against the inmate himself, 
and if dead, against their personal representatives 
for the cost of their care, maintenance and treat- 
ment in said institutions. (41925, c. 120, s. 3; 1935, 
c. 186, s. 2.) 


Editor’s Note.—The last sentence of this section was added 
by the 1935 amendment. 


(1925, c. 120, s. 


§ 143-120. Determining who is able to pay.— 
From and after March 4, 1925, the respective 
boards of trustees or directors of each institu- 
tion shall ascertain which of the various patients, 
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pupils or inmates thereof, or which of the par- 
ents, guardians, trustees, or other persons le- 
gally responsible therefor, are financially able 
to pay the cost, to be fixed and determined by 
this article, and so soon as it shall be ascer- 
tained such patient, pupil, inmate, parent, guard- 
ian, trustee or other person legally responsible 
therefor shall be notified of such cost, and in 
general of the provisions of this article and such 
patient, pupil, inmate or the parent, guardian, 
trustee, or other person legally responsible 
therefor shall have the option to pay the same 
or to remove the patient, pupil or inmate from 
such institution, unless such person was com- 
mitted by an order of a court of competent ju- 
risdiction, in which event the liability for the 
cost as fixed by this article shall be fixed or de- 
termined and payment shall be made in accord- 
ance with the terms of this article. (1925, c. 

120, s. 4.) 

Where patient is indigent at time cf admission to state 
hospital and later becomes nonindigent, under this section, 
the hospital is entitled to recover the actual cost of the 
ward’s care and maintenance for the whole period the ward 
was an inmate of the hospital, including the time the ward 
was indigent as well as the time he was nonindigent, and 
including the period both before and after demand by the 
hospital for the cost of his maintenance, and this is true 
even though this section was ratified after the admission 


of the ward. State v. Security Nat. Bank, 207 N. C. 697, 
698, 178 S. E. 487. 


§ 143-121. Action to recover costs.—Immedi- 
ately upon the fixing of the amount of such ac- 
tual cost, as herein provided, a cause of action 
shall accrue therefor in favor of the State for 
the use of the institution in which such patient, 
pupil or inmate is receiving training, treatment, 
maintenance or care, and the State for the use 
of such institution may sue upon such cause of 
action in the courts of Wake County, or in the 
courts of the county in which such institution is 
located, against said patient, pupil or inmate, or 
his parents, or either of them, or guardian, trus- 
tee, committee, or other person legally respon- 
sible therefor, or in whose possession and con- 
trol there may be any funds or property belong- 
ing to either the said pupil, patient or inmate, 
or to any person upon whom the said patient, 
pupil, or inmate may be legally dependent, in- 
cluding both parents. (1925, c. 120, s. 5.) 

Applied in State v. Security Nat. Bank, 207 N. C. 697, 178 
S. E. 487. ‘ 

§ 143-122. No limitation of such action.—No 
statute of limitation shall apply to or constitute 
a defense to any cause of action asserted by any 
of the above-named institutions for the collec- 
tion of the cost of care, treatment, training or 
maintenance, or any or all of these against any 
person liable therefor, as herein provided, and 
all statutes containing limitations which might 
apply to the same are hereby pro tanto repealed, 
as to all such causes of action or claims, and this 
section shall apply to all claims, and causes of 
action for like cost heretofore incurred with 
such institutions and now remaining unpaid. 
(1925, c. 120, s. 6.) 

Applied in State v. Security Nat. Bank, 207 N. C. 697, 178 
S. in 487, . 

§ 148-123. Power of trustees to admit indigent 
persons.—This article shall not be held or 
construed to interfere with or to limit the au- 
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thority and power of the management of the 
boards of trustees, or directors of any of the in- 
stitutions named herein, to make provision for 
the care, custody, treatment and maintenance of 
all indigent persons who may be otherwise en- 
titled to admission in any of the said institu- 
tions, and as to indigent pupils, inmates and pa- 
tients, the same provisions now contained in the 
several statutes relating thereto shali continue 
in force, but if at any time any of the said indi- 
gent patients, pupils or inmates shall succeed 
to or inherit, or acquire, in any manner, prop- 
erty, or any of the persons named above as le- 
gally responsible for the cost of care, treatment 
and maintenance of the pupil, inmate and patient 
at the above named institutions, shall acquire 
property, or shall otherwise be reputed to be 
solvent, then each of said institutions shall have 
the full right and authority to collect and sue for 
the entire cost and maintenance of such inmate, 
pupil or patient, without let or hindrance on ac- 
count of any statute of limitation whatsoever. 
(1925, c. 120, s. 7.) 

Applied in State v. Security Nat. Bank, 207 N. C. 697, 178 
S. E. 487. 

§ 143-124. Suit by attorney general; venue.— 
At the request of such institution, all actions and 
suits shall be sued upon and prosecuted by the 
Attorney General, and such institution shall have 
the right to elect as to whether it will institute 
such action in the courts of Wake County or in 
the courts of the county in which such institution 
18 located. | (1025; C..120,, Ss. 15.) 


§ 143-125. Judgment; never barred.—Any judg- 
ment obtained by the State for the use of any of 
the above named institutions shall never be bar- 
red by any statute of limitation, but shall con- 
tinue in force, and, at the request of the Attor- 
ney General or the superintendent of any of 
said institutions, an execution shall issue there- 
for at any time without requiring such institution 
to revive the said judgment, as is now provided 
by statute, but in case any judgment debtor, or 
any fiduciary responsible for the payment there- 
of, shall make affidavit and file the same with the 
clerk of the Superior Court from which such 
execution is issued, that payments have been 
made upon the said judgments, then the clerk 
shall recall said execution and proceed to hear 
and determine what is the true amount due there- 
on, if anything, in the same manner as is now 
required in motions to revive dormant judg- 
ments with the right of appeal to the judge of 
the Superior Court, as now provided in such 
motions, and the clerk of the Superior Court and 
the judge thereof shall have authority, in their 
discretion, to require security for the payment of 
the amount of said judgment pending such ap- 
peall(9(1925,) 'c.. 1209 8293 


§ 143-126. Death of inmate; lien on estate.— 
In the event of the death of any inmate, pupil or 
patient of either of said institutions above named, 
leaving any such cost of care, maintenance, 
training and treatment unpaid, in whole or in 
part, then such unpaid cost shall constitute a first 
lien on all the property, both real and personal, 
of the said decedent, subject only to the payment 
of funeral expenses and taxes to the State of 
North Carolina. (1925, c. 120, s. 10.) 
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§ 143-127. Money paid into state treasury. 
All money collected by any institution pursuant 
to this article shall be by such institution paid in- 
to the State treasury, and shall be by the State 
Treasurer credited to the account of the institu. 
tion collecting and turning the same into the 
treasury, and shall ‘be paid out by warrants 
drawn by the Auditor as in cases of appropriae 
tions made for the maintenance of such institte 
tions and shall be used by such institution as it 
uses and is authorized by law to use appropriae 
tions made for, maintenance. (1925, c. 120, s, 11.) 


Art. 8. Public Building Contracts. 


§ 148-128. Separate specifications for building 
contracts. — Every officer, board, department, 
commission or commissions charged with the 
duty of preparing specifications or awarding or 
entering into contract for the erection, construce 
tion or altering of buildings for the State, when 
the entire cost of such work shall exceed ten 
thousand dollars, must have prepared separate 
specifications for each of the following branches 
of work to be performed: 1. Heating and venti 
lating and accessories. 2. Plumbing and gas fit« 
ting and accessories. 3. Electrical installations, 
4, Air conditioning, for the purpose of comfort 
cooling by the lowering of temperature, and ac- 
cessories. All such specifications must be so 
drawn as to permit separate and independent bid- 
ding upon each of the classes of work enumerated 
in the above subdivisions. All contracts hereafter 
awarded by the State or a department, board, 
commissioner, or officer thereof, for the erection, 
construction or alteration of buildings, or any part 
thereof, shall award the respective work specified 
in the above subdivisions separately to responsible 
and reliable persons, firms or corporations rege 
ularly engaged in their respective line of work, 
(1925, c. 141, s. 2; 1929, c. 339, s. 2; 1931, c. 465 
1943, c. 387.) 

Cross Reference.—For similar 
ties and cities, see § 160-280. 

Editor’s Note.—The 1943 amendment added the wordg 


“and accessories’? at the end of subdivisions 1 and 2. If 
also inserted subdivisions 3 and 4. 


statute applicable to coune 


For comment on this section, see 4 N. C. Law Rev. 14, 


§ 143-129. Procedure for letting of public cons 
tracts——No construction or repair work, or purs 
chase of apparatus, supplies, materials, or equip« 
ment requiring an estimated expenditure of pube 
lic money in an amount equal to or more than 
one thousand dollars ($1000.00), except in caseg 
of special emergency involving the health and 
safety of the people or their property, shall be 
performed, nor shall any contract be awarded 


therefor, by any board or governing body of the. 


state, or of any institution of the state govern. 
ment, or of any county, city, town, or other sub. 
division of the state, uniess the provisions of thig 
section are complied with. 

Advertisement of the letting of such contracts 
shall be as follows: 


Where the contract is to be let by a board or 
governing body of the state government, or of a 
state institution, as distinguished from a board or 
governing body of a subdivision of the state, pros 
posals shall be invited by advertisement at least 
one week before the time specified for the opening 
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of said proposals in a newspaper having general 
circulation in the state of North Carolina. 

Where the contract is to be let by a county, 
city, town or other subdivision of the state, pro- 
posals shall be invited by advertisement at least 
one week before the time specified for the open- 
ing of said proposals in a newspaper having gen- 
eral circulation in such county, city, town or other 
subdivision. Provided, if there is no newspaper 
published in the county and the estimated cost of 
the contract is less than two thousand dollars 
($2000.00), such advertisement may be either pub- 
lished in some newspaper as required herein or 
posted at the court house door not later than one 
week before the opening of the proposals in an- 
swer thereto, and in th: case of a city, town or 
other sub-division wherein there is no newspaper 
published and the estimated cost of the contract 
is less than two thousand dollars ($2000.00), such 
advertisement may be either published in some 
newspaper as required herein or posted at the 
court house door of the county in which such 
city, town or other subdivision is situated and at 
least one public place in such city, town or other 
subdivision. 

Such advertisement shall state the time and 
place where plans and specifications of proposed 
work or a complete description of the apparatus, 
supplies, materials or equipment may be had, and 
the time and place for opening the proposals, and 
shall reserve to said board or governing body the 
right to reject any or all such proposals. 

Proposals shall not be rejected for the purpose 
of evading the provisions of this article and no 
board or governing body of the state or subdivi- 
sion thereof shall assume responsibility for con- 
struction or purchase contracts or guarantee the 
payments of labor or materials therefor. 


All proposals shall le opened in public and 
shall be recorded on the minutes of the board or 
governing body and the award shall be made to 
the lowest responsible bidder, taking into con- 
sideration quality and the time specified in the 
proposals for the performance of the contract. No 
proposal shall be considered or accepted by said 
board or governing body unless at the time of its 
filing the same shall be accompanied by a deposit 
with said board or governing body of cash or a 
certified check on some bank or trust company 
authorized to do business in this state, in an 
amount equal to not less than two per cent (2%) 
of the proposal. ‘This deposit shall be retained if 
the successful: bidder fails to execute the contract 
within ten days after the award or fails to give 
satisfactory surety as required herein. 

All contracts to which this section applies shall 
be executed in writing, and the board or govern- 
ing body shall require the person to whom the 
award of contract is made to furnish bond in some 
surety company authorized to do business in the 
State, or require a deposit of money, certified check 
or government securities for the full amount of 
said contract for the faithful performance of the 
terms of said contract; and no such contract shall 
be altered except by written agreement of the 
contractor, the sureties on his bond, and the board 
or governing body. Such surety bond or securities 
required herein shall be deposited with the treas- 
urer of the branch of the government for which 
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the work is to be performed until the contract has 
been carried out in all respects. 

Nothing in this section shall operate so as to 
require any public agency to enter into a contract 
that will prevent the use of unemployment relief 
labor paid for in whole or in part by appropria- 
tions or funds furnished by the state or federal 
SOVEIMMENt ss (19st, Cwoss Ss, Le 1933, cc. 50. 400: 
Sal. 1987," 355.). 

The requirements of this section are mandatory, and a 
contract made in contravention of such requirements is 
ultra’ vires and void. Raynor v. Louisburg Com’rs, 220 


INE" C2348) 17" S2 ede 495: 
Emergency Defined.—The meaning of the word ‘“emer- 


‘gency’ within the exception to this section is not suscep- 


tible of precise definition and each case must, to some ex- 
tent, stand upon its own bottom, but in any event the 
term connotes an immediate and present condition and not 
one which may or may not arise in the future or one that 
is apt to arise or may be expected to arise. Raynor v. 
Louisburg Com’rs, 220 N. C. 348, 17 S. E. (2d) 495. 

Judicial Review of Finding of Emergency.—The provision 
of this section that a municipality may let a contract for 
expenditures in excess of $1,000 without advertisement “in 
cases of special emergency” constitutes an exception to the 
general rule, and the commissioners of a municipality 
may not declare an emergency where none exists and thus 
defeat the law, nor is such finding by the municipal board 
upon competent evidence conclusive on the courts, but 
the courts may review the evidence and determine whether 
an emergency as contemplated by the statute does in fact 
exist, s Raynor vy. louisburs Com rs. 220) "N.C. 348, 1725S, 
E. (2d) 495. 

Louisburg.—Ch. 305, Public Laws 1903, does not authorize 
the town of Louisburg to contract for machinery for its 
water and sewer system and electric light plant in a sum 
in excess of $1,000 without submitting the same to com- 
petitive bidding after due advertisement. Raynor vy. Louis- 
burg Com’rs, 220 N. C. 348, 17 S. E. (2d) 495. 


§ 143-130. Allowance for convict labor must 
be specified—In cases where the board or gov- 
erning body may furnish convict or other labor 
to the contractor, manufacturer or others enter- 
ing into contracts for the performance of con- 
struction work, installation of apparatus, supplies, 


materials or equipment, the specifications cover- 


ing such projects shall carry full information as 
to what wages shall be paid for such labor or the 
amount of allowance for same. (1933, c. 400, 
See2=) 


§ 148-131. When counties, cities, towns and 
other subdivisions may let contracts on informal 
bids.—All contracts for construction or repair 
work or for the purchase of apparatus, supplies, 
materials or equipment, involving the expenditure 
of public money in the amount of two hundred 
dollars ($200.00) or mor2 but less than one thou- 
sand dollars ($1,000.00), made by any officer, de- 
partment, board, or commission of any county, 
city, town or other subdivision of this State, when 
practical, shall be awarded to the lowest respon- 
sible bidder after informal bids have been secured, 
and it shall be the duty of such officer, depart- 
ment, board or commission to keep a record of all 
bids submitted, and such record shall be subject 
to public ‘inspection at any time. (1931, c. 338, 
Sy 12>) 


§ 148-132. Minimum number of bids for con- 
tracts for state institutions—No contracts to 
which § 143-129 applies for construction or repair 
work or any permanent improvement of any in- 
stitution of the State shall be awarded by any 
board or governing body of such institution unless 
proposals shall have been made by at least three 
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reputable contractors where the estimated cost 
thereof shall not exceed five thousand dollars 
($5,000.00) and by at least five reputable contrac- 
tors where the estimated cost thereof shall exceed 
five thousand dollars ($5,000.00). (1931, c. 291, 
Sa3) 


§ 148-133. No evasion permitted.—No bill or 
contract shall be divided for the purpose of evad- 
ing the provisions of this article. (1933, c. 400, 
Secs) 


§ 143-184. Highway and prison departments 
excepted.—This article shall not apply to the 


state highway and prison department of the state’ 


of North Carolina. (1933, c. 400 s. 3-A.) 


§ 143-185. Limitation of application of article. 
—This article shall not apply to governmental 
agencies of sub-divisions of the state of North 
Carolina doing or performing by or through its or 
their duly elected officers or agents work for such 
agency up to and including an amount not ‘to ex- 
ceed five thousand ($5.000.00) dollars. (1933, c. 
5o2 ISS es) 


Art. 9. Building Code. 


§ 143-1386. N. C. building code.—This article 
shall be known and may be cited as the North 
Carolina building code. (1933, c. 392, s. 1.) 


§ 143-137. Purpose of article.—It is the purpose 
of this article to protect life, health, and property 
and all its provisions shall be construed liberally 
to that end. (1933, c. 392, s. 2.) 


§ 143-138. Administration by insurance com- 
missioner; duties of state board of health.—It 
shall be the duty of the insurance commissioner 
or his deputy or deputies in codperation with local 
officials in accordance with §§ 160-115 to 160-123, 
inclusive, to enforce the building code hereinafter 
ratified and adopted, and all rules and regulations 
which the building code council is authorized to 
promulgate in modification or addition to said 
building code under the authority of this article, 
and further, in codperation with local authorities, 
to enforce ordinances of municipal corporations 
relating to a building code or building rules and 
regulations: Provided, however, it shall be the 
duty of the state board of health, instead of the 
duty of the insurance commissioner, to enforce all 
provisions of the building code hereinafter desig- 
nated and all other rules and regulations duly 
promulgated by the building code council relating 
to plumbing where such plumbing regulations are 
not otherwise prescribed by local ordinance or 
rules and regulations of county health boards. 
(1933, c. 392, s. 3; 1941, c. 280, s. 1.) 

Editor’s Note.—The 1941 amendment rewrote this section 
to appear as set out above. 


For comment on the 1941 amendment, 
Law Rev. 457. 


Some Om imc, 


§ 143-139. Building code council created; pow- 
ers and duties; application of building code.— 
There is hereby created a building code council 
which shall consist of the following members 
registered in accordance with the laws of North 
Carolina where registration laws apply: One 
architect, one general contractor, one structural 
engineer, ne plumbing and heating contractor, 
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and one representative of organized labor. 
bers of the building code council shall be ap- 
pointed or removed by the governor. The terms 
of office shall be as follows: One architect five 
years, one general contractor four years, one struc- 
tural engineer three years, one plumbing and heat- 
ing contractor two years and one representative 
of organized labor one year. Vacancies caused 
by expiration of term of office shall be filled by 
the governor and appointments made for a period 
of five years. Vacancies caused by resignation or 
otherwise shall be filled by the governor for the 
unexpired term of the person leaving office. 


Within thirty days after the passage and publi- 
cation of this article, the building code council 
shall meet and organize and shall have power to 
elect its own officers, to fix the times and places 
for its meetings, to adopt necessary rules of pro- 
cedure, and to adopt all other rules and regula- 
tions not inconsistent herewith which may be nec- 
essary for the proper discharge of its duties and it 
shall keep an accurate record of all its proceed- 
ings. Subject to the limitations hereinafter set 
forth, the said building code council is authorized 
and empowered to establish reasonable and suit- 
able classifications of buildings, both as to use and 
occupancy; to determine general building restric- 
tions as to location, height and floor areas; to 
promulgate rules for the lighting and ventilation 
of buildings; means of egress therefrom; con- 
struction thereof and precautions to be taken dur- 
ing such construction; materials, loads and 
stresses of construction; chimneys and heating 
appliances and clevators; plumbing, heating, elec- 
trical control and protection; and to adopt such 
other rules and regulations as may be reasonably 
necessary to effectuate the purposes of this arti- 
cle: Provided, however, the said building code 
council shall not establish any standard or adopt 
or promulgate any rule, regulation, classification, 
limitation or restriction more rigid, exacting or 
stringent in its requirements than is authorized in 
the “North Carolina Building Code” adopted and 
promulgated by said council in the year one thou- 
sand nine hundred and thirty-six and published in 
full in August of that»year in a printed volume as 
an official publication of the North Carolina State 
College of Agriculture and Engineering of the 
University of North Carolina, the said volume 
being known and designated as the “North Caro- 
lina Building Code, prepared by the North Caro- 
lina Building Code Council’ and also known and 
identified as “Builetin number ten, Engineering 
Experiment Station, State College Station, Ra- 
leigh.” The provisions of said “North Carolina 
Building Code” so published are hereby in all 
respects ratified and adopted and shall continue 
in full force and effect unless and until they may 
be modified as hereinafter authorized: Provided, 
further, the said building code council may, sub- 
ject to the approval of the insurance commis- 
sioner, promulgate rules and regulations which 
shall have the effect of establishing requirements 
less rigid and less stringent than those set forth 
in said “North Carolina Building Code’; Pro- 
vided, further, any municipal corporation may 
adopt a building code or building rules and regu- 
lations which are more rigid, stringent and ex- 
acting than the “North Carolina Building Code” 
referred to above as the same is now adopted or 
as it may be hereafter modified pursuant to the 
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provisions of this article. 
c. 280; s."2.) 


Editer’s Note.—The 1941 amendment added the paragraph 
at the end of this section. 


(1933, c. 392, s. 4; 1941, 


§ 148-140. Appeals to council— An appeal from 
the decision of the insurance commissioner upon 
any matter affecting the building code may be 
taken to the building code council as hereinafter 
provided. (1933, c. 392, s. 5.) 


§ 143-141. Compensation; appeals to council 
and to courts; buildings to meet code standards. 
—The members of the building code council may 
each receive five dollars per day as compensation 
for the time given in the performance of his duty 
and may be reimbursed for compensation and ac- 
tual traveling expenses from funds of the organi- 
zation which he represents. 

When the insurance commissioner shall reject 
or refuse to approve the mode or manner of con- 
struction proposed to be followed, or materials to 
be used in the erection or alteration of any build- 
ing or structure, or when it is claimed that the 
provisions of this code do not apply, or that an 
equally good or more desirable form of construc- 
tion can be employed in any specific case, the 
owner of such building or structure, or his duly 
authorized agent, may demand that the decision 
of the insurance commissioner be reviewed by the 
chairman and two or more members of the build- 
ing code council who are qualified to render a fair 
and impartial decision where the amount in ques- 
tion shall exceed the sum of $1,000.00. The mem- 
bers best qualified in the opinion of the chairman 
shall be selected to review the decision of the in- 
surance commissioner. 

After a review of the decision of the insurance 
commissioner the chairman shall forward the find- 
ings and recommendations to the insurance com- 
missioner immediately. It is understood that the 
building code council shall serve in an advisory 
capacity only and that the final decision and re- 
sponsibility for such decision shall rest upon the 
insurance commissioner: Provided, nothing in 
this article shall prohibit the owner his right of 
appeal to the superior courts. 

It shall be the duty of the council not only to 
make recommendations to the insurance commis- 
sioner relative to the proper construction of the 
pertinent provisions of the building code but it 
shall also recommend that he shall allow mate- 
rials and methods of construction other than those 
required by the building code to be used, when 
in its opinion such other material and methods of 
construction are as good as those required by the 
code, and for this purpose the requirements of the 
building code as to such matters shall be consid- 
ered simply as a standard to which construction 
Biall contotm. (1933, c. 392, s. 6.) 


§ 143-142. Hearings before insurance commis- 
sioner as to questions under law or building 
code, etc.—Any person desiring to raise any ques- 
tion under this article or under the “North Caro- 
lina Building Code’ or any rule or regulation 
promulgated by the building code council shall be 
entitled to a full hearing before the insurance 
commissioner, and upon request in writing by any 
such person, the insurance commissioner shall 
appoint a time for the hearing, giving such person 
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reasonable notice thereof. The insurance com- 
missioner shall conduct a full and complete hear- 
ing of the matters in controversy and make a de- 
termination thereof. Any person affected by any 
decision of the insurance commissioner upon such 
matters may, either before or after appeal to the 
building council as provided for in § 143-141, 
proceed against the insurance commissioner in 
the superior court of Wake county, to enjoin the 
enforcement of the ruling or decision. In any 
such injunction proceeding the trial of all matters 
which may have been involved in the hearing be- 
fore the insurance commissioner shall be de novo 
but the decision and ruling of the commissioner 
shall be prima facie correct and valid and the 
burden of proof shall be on the party attacking 
such decision. The provisions of this section shall 
not deprive any person of any other right of 
action or appeal which he may have and shall not 
limit any party to the assertion of said right by 
injunction as herein permitted: Provided, how- 
ever, that where the question raised relates to any 
provision, regulation, ruling or decision regard- 
ing plumbing, the hearing shall be held before the 
state board of health instead of the insurance 
commissioner; but otherwise the procedure, rights 
and remedies in such cases shall be as outlined in 
this section. (1941, c. 280, s. 3.) 


Cress Reference.—As to injunction generally, see §§ 1-485 
et seq. 


§ 143-143. Violation of act subjects offender to 
fine—If any employer, owner or other person 
shall violate any of the provisions of this article, 
or shall do any act prohibited herein, or shall fail 


_to perform any duty lawfully enjoined within the 


time prescribed by the insurance commissioner or 
his deputy or shall fail, neglect, or refuse, to obey 
any lawful order given or made by the insurance 
commissioner, for each such violation, failure, or 
refusal, such employer, owner or other person up- 
on conviction thereof shall be fined in any sum 
not less than ten dollars ($10.00), nor more than 
fifty dollars ($50.00) for each offense. Each seven 
days neglect shall constitute a separate and dis- 
tine? offenses \(1953".652392, 5577.) 


Art. 10. Various Powers and Regulations. 


§ 148-144, State institutions may exercise emi- 
nent domain.—Whenever the directors or man- 
agers of any state institution find it necessary 
to acquire lands in order to carry out the 
purposes of the institution, or to acquire lands, 
rights of way, or easements for the purposes of 
obtaining and protecting water supplies, or for 
constructing and maintaining dams, reservoirs, 
standpipes, pipe lines, flumes, or conduits for 
water-supply purposes, and are unable to pur- 
chase the same from the owners at a reasonable 
price, or are unable to obtain a good and suffi- 
cient title therefor by purchase from the owners, 
then such state institution may exercise the 
right of eminent domain and acquire any such 
lands, rights of way, or easements necessary 
for the aforesaid purposes by condemnation in 
the manner prescribed by law under the’ chap- 
ter on Eminent Domain. (Rev., s. 3062; 1917, cc. 
bi, 132: C, Sp 7522;) 


Cross Reference.—For chapter 
Chapter 40, §§ 40-1 et seq. 


§ 143-145. Entry on land to lay water pipes.— 


on Eminent Domain, see 
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§ 142-146 CH. 143. 
For the purpose of providing water supplies, the 
directors or other lawful managers of any pub- 
lic institution of the state may enter upon the 
lands through which they may desire to con- 
duct their pipes for such purpose, and lay them 
under ground, and they, at all times, shall have 
the right to enter upon such lands for the pur- 
pose of keeping the water line in repair and do 
all things necessary to that end. (Rev., s. 3061; 
1893, c. 63, s. 17 1911, c, 6%, s. 26; C..S. 7523.) 


§ 143-146. Governor to execute deeds of state 
lands held for institutions—The governor of 
the state is hereby authorized and empowered 
to execute a deed under the great seal of the 
state to any lands the title to which is now 
vested in the state, for the use of any state in- 
stitution, upon application of the trustees or di- 
rectors of such institution. The application shall 
show such conveyance is for the best interests of 
the institution, and shall be approved by the coun- 
cil of state. (1917, c. 129;. C. 5.1 7524.) 


§ 143-147. Method of alienation of real prop- 
erty held by any State agency.—Wherever the 
power and authority to convey real property 
held or owned by any State institution, agency, 
board, commission, person, or corporation that 
exercises State functions, have been or may be 
hereafter given by the General Assembly, then 
the method and manner of conveying the same 
shall be as herein provided. (1929, c. 143, s. 1.) 


Cross Reference.—As to provision for approval of sale of, 
or encumbrances on, property of corporations in which the 


-state is interested, see § 124-5. 
§ 143-148. Execution; signature; attestation; 
seal.— Such conveyance shall be in the usual 


form of deeds of conveyance of real property 
and shall be executed in the name of the State 
of North Carolina, and signed in the name of 
the State of North Carolina by the Governor 
and attested by the Secretary of State, and the 
Great Seal of the State of North Carolina shall 
be affixed thereto. (1929, c. 143, s. 2.) 


§ 148-149. Admission to registration in coun- 
ties—Such conveyances shall be admitted to 
registration in the several counties of the State 
upon the probate required by law for deeds of 
corporations’: (1929! ci=243," ‘si, 32) 


§ 143-150. Exclusive method of conveying such 
property.—The manner and method of convey- 
ing real property in the State of North Carolina 
herein set out shall be the exclusive and only 
method of conveying same. Any conveyance 
thereof by any other person and/or executed in 
any other manner or method shall not be effectual 
to convey the State’s interest or estate in such 
real property. (1929, c. 143, s. 4.) 


§ 148-151. Grant of easements to public-service 
corporations.—The directors of the various state 
institutions are authorized and empowered to 
grant privileges and easements to individuals or 
companies to run telegraph, telephone, or power 
transmission lines over lands belonging to such 
institutions, when in their judgment it is right 
and proper to do so, and subject to such terms 
and conditions as they may impose, and subject 
in each case to the approval of the attorney- 
general of the state. (1909, c. 484; C. S. 7525.) 


§ 148-152. Injury to water supply misdemeanor. 
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—If any person shall in any way intentionally 
or maliciously damage or obstruct any water 
line of any public institution, or in any way con- 
taminate or render the water impure or injuri- 
ous, he shall be guilty of a misdemeanor and 
shall be fined or imprisoned in the discretion of 
the: court. ..(Rev.,. 8. 34583. 1893,,¢:.00, S:)a" Clase 
7526.) 


§ 143-153. Keeping swine near state institutions; 
penalty.—On the petition of a majority of the 
legal voters living within a radius of one-quar- 
ter of a mile of the administrative building of 
any state educational or charitable institution, it 
shall be unlawful for any person to keep swine 
or swine pens within such radius of one-quarter 
of a mile. Any person violating this section 
shall be guilty of a misdemeanor and shall be 
subject to a fine of not less than ten nor more 
than fifty dollars. (1909, c. 706; C. S. 7527.) 


§ 143-154. Expenditures for departments and in- 
stitutions; accounting and warrants.—All ex- 


penditures of any character allowed by the gen- - 


eral assembly in making appropriations and not 
covered in the appropriations named shall be 
charged against the department or institution 
for which the expense is incurred, and the state 
auditor’s warrant shall be made to show clearly 
for what purpose the expenditure is made. The 
warrant shall be charged against the department 
or institution, thereby showing the total amount 
expended for the maintenance and expenses of 
such department or institution. (1917, c. 289; C. 
S. 7528.) 


§ 148-155. Institutions to file monthly statements 
with auditor.—On the fifteenth of each month 
it shall be the duty of the head of each state in- 
stitution to prepare an itemized statement of all 
the disbursements of such institution for the 
preceding month, and file the same with the 
state auditor on blanks to be prepared and fur- 
nished to him by the auditor. (1911, c. 99; C. S. 
7529.) 


§ 148-156. Certain institutions to report to gov- 
ernor and general assembly.—It shall be the 
duty of the boards of directors, managers, or 
trustees of the several state institutions for the 
insane, or the several institutions for the deaf, 
dumb, and blind, and of the state prison to sub- 
mit their respective reports to the governor, to 
be transmitted by him with his message to the 
general assembly. (Rev., s. 5373; 1883, c. 60, 
sou 2) 42) S27530,) 


§ 148-157. Reports of departments and _ institu- 
tions; investigations and audits. — All state de- 
partments and state institutions shall make re- 
ports to the governor from time to time as may 
be required by him, 
powered to have all departments of the state 
government and state institutions examined and 
audited from time to time, and shall employ 
such experts to make audits and examinations 
and to analyze the reports of such institutions 
and departments as he may deem to be neces- 
sary lc (OUT) Cee 582 Ss 7s5G los 788. 


§ 143-158. Special investigations——-At any time, 
upon complaint made to him or upon his own 
motion, the gove’nor may appoint a 
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commission to investigate any state department 
or state institution, which commission shall have 
power to subpcena witnesses, require the pro- 
duction of books and papers, and to do all things 
necessary to a full and thorough investigation, 
and shall submit its findings to the governor. 
The members of such special commission shall, 
while engaged in the performance of their du- 
ties, receive their actual expenses and a per diem 
ef four dollars: # (1917, c: 58,/s./8}: C.<S,., 7532.) 


§ 143-159. Governor given authority to direct 
investigation—The Governor is hereby author- 
ized and empowered to call upon and direct the 
Attorney-General to investigate the management 
of or condition within any department, agency, 
bureau, division or institution of the State, or any 
other matters pertaining to the administration of 
the Executive Department, when the Governor 
shall determine that such an investigation shall be 
necessary. (1927, c. 234, s. 1.) 


§ 143-160. Conduct of investigation. — When- 
ever called upon and requested by the Governor 
as set out in § 143-159, the Attorney-General 
shall conduct such investigation at such reason- 
able time and place as may be determined by 
him. He shall have powez to issue subpoenas, ad- 
minister oaths, compel the attendance of witnesses 
and the production of papers necessary and ma- 
terial in such investigation. All subpoenas issued 
by him shall be served by the sheriff or other 


officer of any county to which they may be di-. 


rected. Parties interested in such investigation 
may appear at the hearing and be represented by 
counsel, who shall have the right to examine or 
cross-examine witnesses. 

All persons subpoenaed to attend any hearing 
before the Attorney-General shall, for a failure 
so to attend and testify, be subject to the same 
penalties as prescribed by law for such failure 
in the Superior Court. (1927, c. 234, s. 2.) 


§ 148-161. Stenographic record of proceedings. 
—~A stenographic record of the proceedings had 
in such investigation shall be taken and copy 
thereof forwarded by the Attorney General to the 
Governor with his report. (1927, c. 234, s. 3.) 


§ 143-162. State institutions to mail copies of 
reports.—Each state institution required by law 
to file biennial reports with the governor and gen- 
eral assembly shall prepare, print and mail copies 
thereof to each of the members of the general 
assembly elect on or before the twentieth day of 
November preceding the meeting of the general 
assembly. Said biennial reports shall embrace all 
receipts and disbursements up to the thirtieth of 
June preceding the election of said general as- 
sembly. Any officer of a state institution whose 
duty it is to make these reports, failing to file said 
biennial report, unless an extension of time is 
given by the governor, shall be subject to dis- 
missal from office. (1923, c. 197, ss. 1, 3; C. S. 
7534(a).) 


Art. 11. Revenue Bonds and Governmental Aid. 


§ 143-163. State agencies may issue bonds to 
finance certain public undertakings.—The several 
departments, institutions, agencies and commis- 
sions of the State of North Carolina, acting at 
the suggestion of the governor of North Caro- 
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lina, with the approval of the council of state, 
are hereby authorized to issue bonds of the several 
departments, agencies or commissions of the 
state, in such sum or sums, not to exceed in the 
aggregate two million dollars, at such time or 
times, in such denominations as may be deter- 
mined, and at such rate of interest as may be 
most advantageous to the several departments, 
institutions, agencies and commissions of the 
State, the said bonds to run for a period not ex- 
ceeding thirty years from date, which bonds may 
be sold and delivered as other like bonds of the 
State of North Carolina: Provided, however, 
that the credit of the State of North Carolina, 
or any of. its departments, institutions, agencies 
or commissions, shall not be pledged further in 
the payment of such bonds, except with respect 
to the rentals, profits and proceeds received in 
connection with the undertaking, for which said 
bonds are issued, and said bonds and interest so 
issued shall be payable solely out of the receipts 
from the undertaking for which they were is- 
sued, without further obligation on the part of 
the State of North Carolina, or any of its de- 
partments, institutions, agencies or commissions, 
provided that no state department or institution 
issuing any of said bonds shall be allowed to 
pledge any of its appropriations received from 
the State as security for these bonds; Provided, 
further, that no state department, institution, 
agency or commission of the State shall make ap- 
plication for or issue any bonds, as provided in 
this section, after June first, one thousand nine 
hundred forty-one. (1935, c. 479, s. 1; Ex. Sess., 
19026 5¢w.2. Soil 190 te, Ge Boos 1959,. Cools) 


Editor’s Note.—The amendments changed the date in the 
proviso. 


§ 148-164. Acceptance of federal loans and 
grants permitted.—The said State of North Caro- 
lina, and its several departments, institutions, 
agencies and commissions, are hereby authorized 
to accept and receive loans, grants, and other as- 
sistance from the United States government, de- 
partments and/or agencies thereof, for its use, 
and to receive like financial and other aid from 
other agencies in carrying out any undertaking 
which has been authorized by the governor of 
North Carolina, with the approval of the council 
of state. | (1935, “c. 479, s. 2.) 


§ 148-165. Approval by governor and council 
of state necessary; covenants in resolutions au- 
thorizing bonds.—The several departments, in- 
stitutions, agencies and commissions of the State 
of North Carolina, before issuing any revenue 
bonds as herein provided for any undertaking, 
shall first receive the approval of the undertaking 
from the governor of North Carolina, which ac- 
tion shall be approved by the council of state be- 
fore such undertaking shall be entered into and 
revenue bonds issued in payment therefor in 
whole or in part. 

Any resolution or resolutions heretofore or 
hereafter adopted authorizing the issuance of 
bonds under this article may contain covenants 
which shall have the force of contract so long as 
any of said bonds and interest thereon remain 
outstanding and unpaid as to (a) the use and dis- 
position of revenue of the undertaking for which 
the said bonds are to be issued, (b) the pledging 
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of all the gross receipts or any part thereof de- 
rived from the operation of the undertaking to the 
payment of the principal and interest of said 
bonds including reserves therefor, (c) the opera- 
tion and maintenance of such undertaking, (d) the 
insurance to be carried thereon and the use and 
disposition of the insurance moneys. (e) the fix- 
ing and collection of rates, fees and charges for 
the services, facilities and commodities furnished 
by such undertaking sufficient to pay said bonds 
and interest as the same shall become due, and 
for the creation and maintenance of, reasonable 
reserve therefor, (f) provisions that the undertak- 
ing shall not be conveyed, leased or mortgaged 
so long as any of the bonds and interest thereon 
remain outstanding and unpaid: Provided, how- 
ever, that the credit of the state of North Caro- 
lina or any of its departments, institutions, 
“agencies or commissions shall not be pledged to 
the payment of such bonds except with respect 
to the rentals, profits and proceeds received in 
connection with the undertaking for which the 
said bonds are issued, and that none of the ap- 
propriations received from the state shall. be 
pledged as security for said bends. (1935, c. 479, 
gibt? Bae Sesss. 11086, C) 2. 0Sehe) 


Editor’s Note.—The 1936 amendment added the second par- 
agraph. 


Art. 12. Law Enforcement Officers’ Benefit and 
Retirement Fund. 


§ 143-166. Law Enforcement Officers’ Benefit 
and Retirement Fund.—In every Criminal case 
finally disposed of in the criminal courts of this 
state, wherein the defendant is convicted, or en- 
ters a plea of guilty or nolo contendere and is as- 
sessed with the payment of costs, or where the 
costs are assessed against the prosecuting witness, 
there shall be assessed against said convicted per- 
son, or against such prosecuting witness, as the 
case may be, two dollars ($2.00) additional cost 
to be collected and paid over to the treasurer of 
North Carolina and held in a special fund for the 
purposes of this article. The local custodian of 
such costs shall monthly transmit such moneys to 
the state treasurer, with a statement of the case in 
which the same has been collected, provided how- 
ever that the costs assessed under this article shall 
not apply to violations of municipal ordinances, 
unless a warrant is actually issued and served, 
provided no part of said costs or assessments 
shall be paid by any county or municipality. 


(a) The moneys so received shall annually be 
set up in a special fund to be known as “The Law 
Enforcement Officers’ Benefit and Retirement 
Fund.” 


(b) For the purpose of determining the recipi- 
ents of benefits under this section and the amounts 
thereof to be disbursed and for formulating and 
making such rules and regulations as may be 
essential for the equitable and impartial distribu- 
tion of such benefits to and among the persons 
entitled to such benefits, there is. hereby created a 
board to be known as “The Board of Commis- 
sioners of the Law Enforcement Officers’ Benefit 
and Retirement Fund,’ which shall consist of the 
state auditor, who shall be chairman ex-officio of 
said board, the state treasurer, the state insur- 
ance commissioner, and four members to be ap- 
pointed by the governor and to serve at his will, 
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one of whom shall be a sheriff, one a police officer, 
one from the group of jaw enforcement officers 
as hereinafter defined, employed by the state, and 
one representing the public at large. No member 
of said board of commissioners shall receive any 
salary, compensation or expenses other than a 
per diem of not exceeding seven dollars ($7.00) 
for each day’s attendance at duly and regularly 
called and held meetings of the commission, the 
total of which meetings for which per diem may 
be allowable as herein provided not to exceed 
eight meetings in any one year. Four members 
of said board shall constitute a quorum at any of 
said meetings, and no business shall be transacted 
unless a quorum be present. Ex-officio members 
shall not receive any per diem. 


(c) As soon as is practicable after March 
13, 1941, and after the appointment of the 
four members herein authorized to be ap- 


pointed by the governor, the organization of said 
board shall be perfected by the selection from its 
members of a vice-chairman, and secretary, to 
serve for a term of one year and until their suc- 
cessors shall have been elected and qualified, and 
by the selection by the board, by a majority vote, 
of such employees as in the opinion of the board, 
with the approval of the governor, may be 
necessary for the proper handling of the business 
of the board of commissioners, such employee or 
such employees to hold office at the will of the 
board of commissioners. No employee of the 
board of commissicners shall during the period 
of such employment or during any leave of ab- 
sence therefrom hold any public office, be a candi- 
date for any public office, or engage in any politi- 
cal activity whatsoever for or on behalf of any 
candidate for public office, either in the primary 
or election. The violation of the restriction here- 
in contained against political activity shall subject 
such employee to immediate discharge; and any 
such employee who shall use any funds of the 
commission for political purposes or shall incur 
any expense whatsoever in connection with any 


political activity, paid or payable out of the funds 


of said commission, shall be guilty of a mis- 
demeanor and upon conviction thereof shall be 
punishable as provided by law in the case of mis- 
demeanors. Nothing herein contained shall pre- 
vent any employee from exercising his individual 
right of franchise in any primary or election. 
Nothing in this section shall affect the right of 
any employee of said commission who is at pres- 
ent a member of the general assembly from con- 
tinuing as such member for the duration of such 
present term. 

(d) The said board of commissioners shall have 
control of all payments to be made from such 
fund. It shall hear and decide all applications for 
compensation and for retirement benefits created 
and allowed under this article, and shall have 
power to make all necessary rules and regulations 
for its administration and government, and for the 
employees in the proper discharge of their duties; 
it shall have the power to make decisions on ap- 
plications for compensation’ or retirement benefits 
and its decision thereon shall be final and conclu- 
sive and not subject to review or reversal, except 
by the board itself; it shall cause to be kept a 
record of all its meetings and proceedings. Any 
person who shall willfully swear falsely in any 
oath or affirmation for the purpose of obtaining 
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any benefits under this article, or the payment 
thereof, shall be guilty of perjury and shall be 
punished therefor as provided by law. 

(e) There shall be kept in the office of the said 
board of commissioners by the secretary, records 
which shall give a complete history and record of 
all actions of the board of commissioners in grant- 
ing benefits, including retirement benefits, to peace 
officers as herein defined; such records shall give 
the name, date of the beginning of his service as 
a peace officer, and of his incapacity and the rea- 
son therefor. All records, papers, and other data 
shall be carefully preserved and turned over to 
the succeeding officers or board members. 

(f{) On or before the first day of January of 
each year the said board of commissioners shall 
make to the governor of the state of North Car- 
olina a verified report containing a statement of 
all receipts and disbursements, together with the 
name of each beneficiary, and the amount paid to 
each beneficiary, for or on account of such fund. 
There shall be annually made by the state audi- 
tor’s department a complete audit and examina- 
tion of the receipts and the disbursements of the 
board of commissioners herein created. 


(g) The board of commissioners of the said 
fund may take by gift, grant, devise, or bequest, 
any money, real or personal property, or other 
things of value and hold or invest the same for 
the uses of said fund in accordance with the pur- 
poses of this article. And the board shall have 
the authority to invest any funds not imme- 
diately needed in any securities which the state 
sinking fund commission may be authorized to 
invest in, or in certificates of deposit in any bank 
or trust company authorized to do business in 
North Carolina in which the deposits are guaran- 
teed by the federal deposit insurance corporation 
not to exceed the sum of five thousand ($5,000.00) 
dollars in any one bank or trust company, or in 
the shares of federal savings and loan associations 
and state chartered building and loan associations 
not to exceed five thousand ($5,000.00) dollars 
in any one of such associations; provided that no 
such funds may be so invested in a state chartered 
building and loan association unless and until au- 
thorized by the insurance commissioner. 


(h) In case the amount derived from the differ- 
ent sources mentioned and included in this article 
shall not be sufficient at any time to enable the 
said board of commissioners to pay each person 
entitled to the benefits therefor, in full, the com- 
pensation granted, or the retirement benefit al- 
lowed, then an equitably graded percentage of 
such monthly payment or payments shall be made 
to each beneficiary until said fund shall be re- 
plenished sufficiently to warrant the presumption 
thereafter of such compensation or retirement 
benefit to each of said beneficiaries. 


(4) The board of commissioners herein created 
shall have power and authority to promulgate 
rules and regulations and to set up standards un- 
der and by which it may determine the eligibility 
of officers for benefits under this article, payable to 
peace officers who may be killed or become ser- 
iously incapacitated while in the discharge of their 
duty; such rules, regulations and standards shall 
include the amount of the benefits to be paid to 
the recipient in case of incapacity to perform 
their duty, as well as the amount to be paid such 
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officers’ dependents in case such officer is killed 
while in rhe discharge of his duty. The said board 
is also authorized to promulgate rules and regu- 
lations and set up standards under and by which 
officers may be eligible for retirement and to de- 
termine the amounts to be paid such officers as 
retirement benefits after it has been determined by 
the board that such officers are so eligible. 

In order for an officer to be eligible for retire- 
ment benefits under this article, he shall voluntarily 
pay into the fund herein created a percentage of 
his monthly salary, which percentage shall be de- 
termined by the said board: Provided, that any 
officer so voluntarily contributing to the fund 
herein created, who has become incapacitated in 
the line of duty, shall not be required to contribute 
to the fund during the period of his disability. 
All peace officers as herein defined who are com- 
pensated on a fee basis, before they shall be eligi- 
ble to participate in the retirement fund herein pro- 
vided for, shall voluntarily pay into the fund a 
monthly amount to be determined by the said 
board, based upon such officer’s average monthly 
income. 

(j) All officers who have contributed to the re- 
tirement fund herein provided for, and who have 
had twenty years continuous service as such peace 
officer in this state, shall be eligible for retirement 
benefits and the board of commissioners is author- 
ized, in their discretion under rules and regulations 
promulgated by it, to determine when an officer 
has completed twenty years of continuous service. 


(k) The board of commissioners is authorized 
and empowered in its discretion, upon a finding 
that any officer who has contributed to the retire- 
ment fund herein provided for has been discharged 
from the service through no fault of his own, to re- 
imburse from the fund herein created an amount 
not to exceed that which such officer has con- 
tributed to the fund under the provisions of sub- 
section (i) of this section. i 


(1) No officers as herein defined shall be eligible 
to the retirement benefits herein provided for un- 
til the expiration of five years from the date of the 
ratification of this article. 


(m) Law enforcement officers in the meaning 
of this article shall include sheriffs, deputy sheriffs, 
constables, police officers, prison wardens and 
deputy wardens, prison camp superintendents, 
prison stewards, prison foremen and guards, high- 
way patrolmen, and any citizen duly deputized as 
a deputy by a sheriff or other law enforcement of- 
ficer in an emergency, and all other officers of this 
state, or of any political subdivision thereof, who 
are clothed with the power of arrest and whose 
duties are primarily in enforcing the criminal 
laws of the state. 

(n) Each justice of the peace required to assess 
and collect the additional cost provided for in this 
law shall, on or before the first day of each month, 
transmit such cost so collected, giving the name 
of the case in which such cost was taxed, to the 
clerk of the superior court of the county in which 
such case was tried, who will forthwith remit 
such funds to the treasurer of the state of North 
Carolina as in all other cases. Failure of any jus- 
tice of the peace to comply with the terms of this 
subsection shall make such justice of the peace lia- 
ble for removal from office by the resident judge 
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of the judicial district in which such action was 
tried. - 

(0) No state employees participating in the re- 
tirement benefits of this article shall be eligible 
to participate in the retirement benefits provided 
by Public Laws, 1941, chapter 25, known as “The 
Teachers and State Employees Retirement Sys- 
tem Act.” 

(p) No state employee participating in the re- 
tirement benefits of this article shall be eligible to 
participate in the retirement benefits provided by 
“The Teachers and State Employees Retirement 
System Act,” § 135-1 et seq. (1937, ‘c. 349,.5, 
9; 1939, c. 6, ss. 2, 3, Cc. 233; 1941, cc. 56, 157; 1943, 
c. 145.) 


Editor’s Note.—The 1939 amendments so changed this sec- 
tion that a comparison here is not practical. 

The first 1941 amendment added the last sentence of sub- 
section (g) and added at the end of subsection (m) the 
words ‘‘and whose duties are primarily in enforcing the 
criminal laws of the state.’’ ‘The second 1941 amendment 
made changes in the first paragraph of the section and in 
subsections (a), (b) and (c), and added. subsection (0). 

The 1943 amendment increased the additional cost men- 
tioned in the first paragraph from one dollar to two dol- 
lars and added the proviso to the said paragraph. Prior 
to the amendment part of the moneys mentioned in sub- 
section (a) was paid into the general fund of the state. 

For temporary act permitting highway patrolmen to 
transfer membership from law enforcement officers’ benefit 
and retirement fund to teachers’ and state employees’ re- 
tirement system, see Session Laws, 1943, c. 120. 

For provision relating to membership of highway patrol- 
men, see § 135-3.1. 


Art. 13. Publications. 


§ 143-167: Transferred to § 147-54.1 by Session 
Laws 1943, c. 543. 


§ 143-168. Reports and publications; concise- 
ness; governor and attorney general to prescribe 
scope of reports.—The reports and publications of 
every kind now authorized or required to be 
printed by the several state departments and in- 
stitutions shall be as compact and concise as is 
consistent with an intelligent understanding of the 
work of the department. The details of the work 
of the departments shall not be printed when not 
necessary to an intelligent understanding of the 
work of the departments, but totals and results 
shall be tabulated and printed in said reports. 
The governor and the sttorney general shall con- 
fer with the various departments and prescribe 
the scope of the matter to be published in any re- 
port now prescribed, required, or permitted, to the 
end that unnecessary matter may be eliminated. 
(1911, c. 211, s. 2; 1917, c. 202, s. 2; 1931, c. 261, s. 
8; C. S. 7294.) 


§ 148-169. Departmental reports to legislature; 
number printed.—Not to exceed eight hundred 
copies each of the annuai or biennial reports of 
the several departments of the state government 
shall be printed, a copy of each of these to be 
furnished to each of the members and officers of 
the general assembly, one copy to each _ state 
officer, and five copies to the state librarian for 
filing, the remaining copies to be distributed in 
the discretion of the officer making such report: 
Provided, that the Division of Purchase and Con- 
tract may permit the publication of a greater 
number of reports if in its judgment the same are 
necessary... (1911; ¢, 214, 5° 3s 193i Fe. 261.8. 18% 
1931: 812, Ssv.14-"1h Ci Se 7308. } 
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*§ 148-170. Reports of departments to be printed 
biennially—All laws requiring reports to be 
made, published, and printed by any department 
oftener than once in two years are hereby 
amended to the extent that the report of any 
department is required or permitted to be 
printed only once in any biennial period: Pro- 
vided, that this section shall not apply to the re- 
port of the state auditor and of the state treas- 
urer, }(@917/ c., 2029s: CO. Senros4,) 


Art. 14. State Planning Board. 


§ 148-171. Board established as an advisory 
agency of state.— The state planning board. as 
provided for by chapter four hundred eighty-eight 
of the Public Laws of one thousand nine hundred 
thirty-five is hereby established as an advisory 
agency of the state, under the direction of the 
governor and as more fully set forth hereinafter, 
(1987, c. 345, s. 1.) 


§ 148-172. Membership; terms of office; ex- 
penses.—The state planning board shall consist of 
nine members, appointed by the governor, as fol- 
lows: Five members to be chosen from state offi- 
cers or heads of departments or boards, one of 
whom shall be the director of the department of 
conservation and development; at least one repre- 
sentative from the University of North Carolina, 
and the remaining members to be chosen from 
among the other citizens of the state. The mem- 
bers of the board shall hold office during the 
pleasure of the governor, and all vacancies shall 
be filled by the governor, when and as they may 
occur. The members of the said board shall 
serve without pay, but they shall be allowed such 
reasonable expenses as are authorized by the 
board and incurred in the immediate discharge of 
their duties, to be paid out of such funds as may 
be available. C1937. iC. S45 .a65 20) 


§ 148-173. Chairman and secretary; rules and 
regulations; employees; expenditures; office space 
and equipment; special surveys and studies.—The 
goverrior shall appoint one member of the board 
to serve as chairman. The board shall elect one 
member to serve as Secretary of the board. The 
board shall adopt such rules as it may deem 
proper for the transaction of its business, and 
shall keep a record of its resolutions, transactions, 
findings and determinations, which record shall 
be a public record. The board may appoint such 
employees as it may deem necessary for its work 
and fix their compensations. The board may also 
contract with individuals or corporations for such 
special services as the board may require. The 
expenditures of the board from funds of the state 
shall be limited to the amounts appropriated by 
the general assembly for the specific purpose, or 


amounts appropriated from the emergency fund. 


The board shall be supplied with necessary office 
space and necessary equipment. Upon request of 
the board, the governor may, from time to time, 
for the’ purpose of special surveys or studies un- 
der the direction of the board, assign or detail to 
the board any member of any state department 
or bureau or agency, or may direct any such de- 
partment, bureau or agency to make special sur- 
veys and studies as requested by the state plan- 
ning board. (1937, c. 345, s. 3.) 


§ 143-174. Functions of board. — It shall be 
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the function and duty of the state planning board 
to make studies of any matters relating to the 
general development of state or regions within 
the state or areas of which the state is a part, 
with the general purpose of guiding and accom- 
plishing a co-ordinated, adjusted, and efficient 
development of the state. Upon the basis of such 
studies, and in accordance with the present and 
future needs and resources, the board shall pre- 
sent, from time to time, reports, plans, maps, 
charts, descriptive matter and recommendations 
relating to such conservation, wise use and planned 
development of the,material and human resources 
of North Carolina as will best promote the health, 
safety, morals, order, convenience, prosperity and 
welfare of the people of the state. (1937, c. 345, 
s. 4.) 


§ 143-175. Adoption of plans and recommen- 
dations; publicity program; co-operation with 
other agencies; advice and information relative to 
state planning; proposed legislation—The state 
planning board may, from time to time, adopt, in 
whole or in part, such plans and recommendations 
as, in its judgment, may be deemed wise and 
proper; and may, from time to time, alter, amend 
and add to such plans; may, in the interest of 
promoting understanding of and compliance with 
their recommendations, publish and distribute 
such plans and recommendations and may employ 
such means of publicity and education as it may 
determine; may confer and co-operate with other 
agencies, federal, state, regional, county or mu- 
nicipal in the accomplishment of common pur- 
poses; may, upon request or at its own initiative, 
furnish advice or information to the governor, the 
general assembly, state, county, and municipal of- 
ficers or departments on matters relating to state 
planning; and may prepare and submit drafts of 
legislation for the carrying out of any plans they 
imay adopt 1937,.Co345, Ss 5.) 


§ 143-176. Public boards and officials directed 
to supply information; general powers.—All pub- 
lic boards and officials shall, upon request, furnish 
to the state planning board such available infor- 
mation as it may require for its work. In general, 
the board shall have such powers as may be ap- 
propriate, to enable it to fulfill its functions and 
duties, to promote state planning and to carry out 
the purposes of this article. (1937, c. 345, s. 6.) 

Editor’s Note.—This section would seem to imply the 
power to make rules and regulations necessary for the pur- 
poses of the statute. 15 N. C. Law Rev. 323. 

§ 143-177. Acceptance and disbursements of 
contributions. — The state planning board is au- 
thorized, in the name of the state, to accept and 
_ disburse, under the approval of the director of the 
budget, any contributions that may be available 
for the work in which it is engaged, by any state 
or federal agency or private or public endowment. 
(1937, c. 345, s. 7.) 


§ 148-177.1. Allocation of funds from contin- 
gency and emergency fund.—The governor andi 
the council of state are hereby authorized to allo- 
cate from the contingency and emergency fund 
to the state planning board, provided for under 
the provisions of this article, funds in such 
amount and at such time or times as they may 
find actually necessary for the reasonable fulfill- 
ment of the functions of such board within the 
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provision of the statute creating the board. (1943, 
Celso de) 


Art. 15. Commission on Interstate Co-Operation. 


§ 148-178. Senate committee on interstate co- 
operation.—There is hereby established a stand- 
ing committee of the senate of this state, to be 
officially known as the senate committee on in- 
terstate co-operation, and to consist of five sen- 
ators. The members and the chairman of this 
committee shall be designated in the same man- 
ner as is customary in the case of the members 
and chairmen of other standing committees of the 
senate. In addition to the regular members, the 
president of the senate shall be ex officio an hon- 
orary non-voting member of this committee. 
GlOStance3 145. Suara) 


§ 148-179. House committee on interstate co- 
operation.—There is hereby established a similar 
standing committee of the house of representa- 
tives of this state, to be officially known as the 
house committee on interstate co-operation, and 
to consist of five members of the house of repre- 
sentatives. THe members and the chairman of 
this committee shall be designated in the same 
manner as is customary in the case of the mem- 
bers and chairmen of other standing committees 
of the house of representatives. In addition to 
the regular members, the speaker of the house of 
representatives shall be ex officio an honorary 
non-voting member of this committee. (1937, c. 
Bee Be PAN) 


§ 143-180. Governor’s committee on interstate 
co-operation. — There is hereby established a 
committee of administrative officials and employ-. 
ees of this state, to be officially knewn as the gov- 
ernor’s committee on interstate co-operation, and 
to consist of five members. Its members shall be: 
the budget director or the corresponding official 
of this state, ex officio; the attorney general, ex 
officio; the chief of the staff of the state planning 
board or the corresponding official of this state, 
ex officio, and two other administrative officials 
or employees to be designated by the governor. 
f there is uncertainty .as to the identity of any 
of the ex officio members of this committee, the 
governor shall determine the question, and his 
determination and designation shall be conclusive 
The governor shall appoint one of the five mem- 
bers of this committee as its chairman. In addi- 
tion to the regular members, the governor shall 
be ex officio an honorary non-voting member of 
this committee. .(1937, c. 374, s. 3.) 


§ 143-181. North Carolina commission on in- 
terstate co-operation.—There is hereby established 
the North Carolina commission on interstate co- 
operation. ‘This commission shall be composed 
of fifteen regular members, namely: 

The five members of the senate committee on 
interstate co-operation. 

The five members of the house committee on 
interstate co-operation, and 
’ The five members of the governor’s committee 
on interstate co-operation. 

The governor, the president of the senate and 
the speaker of the house of representatives shall 
be ex officio honorary non-voting members of 
this commission. The chairman of the governor’s 
committee on interstate co-operation shall be ex 
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officio chairman of this commission. (1937, c. 374, 
Se), 


§ 143-182. Legislative committees constitute 
senate and house council of American Legislators’ 
Association.—_The said standing committee of the 
senate and the said standing committee of the 
house of representatives shall function during the 
regular sessions of the legislature and also dur- 
ing the interim periods between such sessions; 
their members shall serve until their successors 
are designated; and they shall respectively con- 
stitute for this state the senate council and house 
council of the American Legislators’ Assoriation. 
The incumbency of each administrative member 
of this commission shall extend until the first day 
of February next following his appointment, and 
thereafter until his successor is appointed. (1937, 
CuaTase 5.) 


§ 143-183. Functions and purpose of commis- 
sion.—It shall be the function of this commission: 

(1) To carry forward the participation of this 
state as a member of the council of, state govern- 
ments. ; 

(2) To encourage and assist the legislative, ex- 
ecutive, administrative, and judicial officials and 
employees of this state to develop and maintain 
friendly contact by correspondence, by conference 
and otherwise, with officials and employees of the 
other state, of the federal government, and of lo- 
cal units of government. 

(3) To endeavor to advance co-operation be- 
tween this state and other units of government 
whenever it seems advisable to do so by formulat- 
ing proposals for, and by facilitating: 

(a) The adoption of compacts, 

(b) The enactment of uniform or reciprocal 
statutes, . 

(c) The adoption of uniform or reciprocal ad- 
ministrative rules and regulations, 

(d) The informal co-operation of governmental 
offices with one another, 

(e) The personal co-operation of governmental 
officials and employees with one another, individ- 
ually, 

(f) The interchange and clearance of research 
and information, and 

(g) Any other suitable process. 

(4) In short, to do all such acts as will, in the 
opinion of this commission, enable this state to 
do its part—or more than its part—in forming a 
more perfect union among the various govern- 
ments in the United States and in developing the 
council of state governments for that purpose. 
(193%, ¢).374, s. 6.) 


§ 143-184. Appointment of delegations and com- 
mittees; persons eligible for membership; ad- 
visory boards.—The commission shall establish 
such delegations and committees as it deems 
advisable, in order that they may confer and form- 
ulate proposals concerning effective means to se- 
cure inter-governmental harmony, and may per- 
form other functions for the commission in obedi- 
ence to its decisions. Subject to the approval of 
the commission, the member or members of each 
such delegation or committee shall be appointed 
by the chairman of the commission. State offi- 
cials or employees who are not members of the 
commission on interstate co-operation may be ap- 
pointed as members of any such delegation or 
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committee, but private citizens holding no govern- 
mental position in this state shall not be eligible. 
The commission may provide such other rules as 
it considers appropriate concerning the member- 
ship and the functioning of any such delegation 
or committee. ‘The commission may provide for 
advisory boards for itself and for its various dele- 
gations and committees, and may authorize pri- 
vate citizens to serve on such boards. (1937, c. 
374, s. 7.) 


§ 143-185. Reports to the governor and gen- 
eral assembly; expenses; employment of secretary, 
etc.—The commission shall repdrt to the governor 
and to the legislature within fifteen days after the 
convening of each regular legislative session, and 
at such other times as it deems appropriate. Its 
members and the members of all delegations and 
committees which it establishes shall serve with- 
out compensation for such service, but they shall 
be paid their necessary expenses in carrying out 
their obligations under this article. The com- 
mission may employ a secretary and a stenogra- 
pher, it may incur such other expenses as may be 
necessary for the proper performance of its du- 
ties, and it may, by contributions to the council 
of state governments, participate with other states 
in maintaining the said council’s district and cen- 
tral secretariats, and its other governmental serv- 
ices, (1997; 6Ce ola. eS.oe) 


§ 143-186. Names of committees designated.— 
The committees and the commission established 
by this article shall be informally known, re- 
spectively, as the senate co-operation commit- 
tee, the house co-operation committee, the gov- 
ernor’s co-operation committee and the North 
Carolina co-operation commission. (1937, c. 374, 
Sy9) 


§ 148-187. Council of state governments a joint 
governmental agency. — The council of state 
governments is hereby declared to be a joint gov- 
ernmental agency of this state and of the other 
states which co-operate through it. (1937, c. 374, 
s. 10.) 


§ 143-188. Secretary of state to communicate 
text of measure to officials and governing bodies 
of other states.— The secretary of state shall 
forthwith communicate the text of this article 
to the governor, to the senate, and to the house 
of representatives of each of the other states of 
the Union, and shall advise each legislature which 
has not already done so that it is hereby me- 
morialized to enact a law similar to this article, 
thus establishing a similar commission, and thus 
joining with this state in the common cause of 
reducing the burdens which are imposed upon the 
citizens of every state by governmental confusion, 
competition and conflict. (1937, c. 374, s. 11.) 


Art. 16. Spanish-American War Relief Fund. 


§ 148-189. Governor to be trustee of fund.— 
Whereas, of a fund known as the “Interim Pay 
Fund,” and as the “Spanish American War Re- 
lief Fund,” appropriated by the United States 
Government, for pay of veterans for time served 
between date of their call for duty and their 
muster into service of the United States, during 
the Spanish-American War in 1898, there remains 
in possession of the State of North Carolina, and 
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unclaimed by Veterans of said War, a balance 
amounting to seventeen thousand six hundred 
thirty-seven dollars and forty-six cents, as of Jan- 
uary 4, 1933, and Whereas, for many years there 
have been few claimants for any part of this fund, 
with the probability that the number of claims 
against same will become less and less, and more 
remote; 

The Governor of the State shall be the trustee 
of said Interim Pay Fund, and shall, on the 30th 
of June, 1933, pay over to the Quartermaster of 
the Department of North Carolina United Spanish 
War Veterans the interest accruing on said sum 
at the rate of interest earned per annum, during 
the period from January 1st, 1933, to June 30th, 
1933. Thereafter, the Governor, as such Trustee, 
shall pay over to said Department Quartermaster, 
semiannually each year (namely, as of 31st of 
December and 30th of June), interest on such por- 
tion of this fund as shall remain in the State 
Treasury as unexpended for legal claims against 
the same. Said interest, when so paid to such De- 
partment Quartermaster, shall be expended by 
him only on the written approval of the Depart- 
ment Commander, United Spanish War Veterans 
of North Carolina, and solely for welfare work 
among its needy comrades, their widows and their 
children, and current use of said organization. 
(1933, c. 554, s. 1.) 


§ 148-190. Bond of department quartermaster. 
—Said Department Quartermaster, as the financial 
agent and Disbursing Officer of the United Span- 
ish War Veterans of Nerth Carolina, shall furnish 
a surety bond in the amount of five hundred dol- 
lars ($500.00) in a surety company authorized to 
do business in the State of North Carolina, con- 
ditioned upon the faithful performance of his du- 
ties as specified herein, and such bond to be ap- 
proved by the said Department Commander. Said 
Trustee of the above fund shall have authority to 
invest same, or any part thereof, in securities as 
are legal for trust funds in this State. (1933, c. 
554, ss. 2, 3.) 


Art. 17. State Post-War Reserve Fund. 


§ 148-191. Appropriation for fund.—There is 
hereby appropriated from the general fund of the 
state the sum of twenty million dollars 
($20,000,000.00), thé said sum, together with the 
investments and income therefrom, to be here- 
after known and designated as the State Post- 
“War Reserve Fund. (1943, c. 6, s. 1.) 


§ 143-192. Fund to be invested by governor and 
council of state; state treasurer custodian.—The 
governor and council of state are hereby fully 
authorized and directed to invest the said fund 
exclusively in bonds of the United States of 
America, of such series as may be readily con- 
verted into money and notes or certificates of in- 
_debtedness of the United States of America, or in 
bonds, notes or other obligations of any agency or 
instrumentality of the United States of America, 
when the payment of principal and interest there- 
of is fully guaranteed by the United States of 
America, and in bonds or notes of the State of 

interest and revenues 


North Carolina-— The 
receive from such investments, or 
realized in the sale thereof, shall become a part 


profits 
of the said state post-war reserve fund and shall 
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be likewise invested. Bonds of the state of North 
Carolina purchased for the said fund shall not be 
cancelled or retired but shall remain in full force 
and the income therefrom reinvested as _ herein- 
before provided. The state treasurer shall be 
custodian of all securities and investments made 
under authority of this article. (1943, c. 6, s. 2.) 


§ 143-193. Fund to be held for such use as 
directed by general assembly.—The said state 
post-war reserve fund shall be held for such use 
as shall hereafter be directed by an act of the 
general assembly of North Carolina, and no other 
use thereof whatsoever shall be made. (1943, c. 
Opuseros) 


§ 143-194. Report to general assembly.—The 
governor and council of state shall make a report 
in writing to the general assembly, not later than 
the tenth day of each, regular or special session 
thereof, stating the nature and amount of all 
receipts and disbursements from the said fund 
and the amount contained in said fund, and giv- 
ing an itemized statement of all investments 
made as herein authorized, which report shall be 
spread upon the journals of the senate and house 
of representatives. (1943, c. 6, s. 4.) 


Art. 18. Rules and Regulations Filed 
with Secretary of State. 


§ 148-195. Certain state agencies to file ad- 
ministrative regulations or rules of practice with 
secretary of state; rate, service or tariff schedules, 
etc., excepted.—On or before the first day of June 
of one thousand nine hundred and forty-three, 
each agency of the state of North Carolina 
created by statute and authorized to exercise 
regulatory, administrative or semi-judicial func- 
tions, shall file with the secretary of state a 
complete copy of all general administrative rules 
and regulations or rules of practice and pro- 
cedure, formulated or adopted by the agency for 
the performance of its functions or for the 
exercise of its authority and shall thereafter, 
immediately upon the adoption of any new 
general administrative rule or regulation or rule 
of practice and procedure, or the formulation or 
adoption of any amendment to any general ad- 
ministrative rule or regulation or rule of practice 
and procedure, file a copy of the same with the 
secretary of state: Provided that nothing con- 
tained in this article shall require any state 
agency to file in the office of the secretary of 
state any rate, service or tariff schedule or order 
or any administrative rule or regulation referring 
to any such rate, service or tariff schedule. (1943, 
on, ital, aa) 


§ 148-196. Rules and regulations effective only 
after filing; date of filing to be shown.—The 
general administrative rules and regulations or 
rules of practice and procedure, formulated -or 
adopted by any of the state agencies, shall remain 
in full force and effect until the first day of June, 
one thousand nine hundred and forty-three, but 
thereafter shall be effective only from and after 
the time a copy is filed with the secretary of state. 
For purposes of record, it shall be the duty of 
the secretary of state to stamp each rule and 
regulation as the same is filed, showing thereon 
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the date the same is filed in his office. 
754, s. 2.) 


§ 143-197. Copies of rules and regulations avail- 
able to public.—The secretary of state, upon the 
call of the commission created by resolutions 
twenty-seven and thirty-four of the general 
assembly of one thousand nine hundred and 
forty-one, or any member of the said commission 
shall supply copies of said rules and regulations 
filed in his office, and the said commission or any 
member thereof shall have access to any or all of 
said rules and regulations during any hour that 
the office of the secretary of state is open to the 
public. The said rules and regulations shall be 


(1943, c. 
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available to any member of the public, but the 
secretary of state shall have the authority to 
charge the usual and customary fee for certified 
copies thereof. (1943, c. 754, s. 3.) 


§ 143-198. Construction of article—The pro- 
visions of this article shall not be construed as 
affecting or repealing any provisions in any act 
prescribing adoption, promulgation or approval 
of administrative rules or regulations and rules of 
practice and procedure, but the provisions of this 
article shall be in addition to the provisions which 
may be contained in any article with respect to 
the | prescribing, adoption, promulgation or 
approval of such rules. (1943, c. 754, s. 4.) 4 


Chapter 144. State Flag and Motto. 


Sec. 

144-1. State flag. 

144-2. State Motto. 

144-3. Flags to be displayed on public buildings 
and institutions. 


§ 144-1. State flag—The flag of North Carolina 
shall consist of a blue union, containing in the 
center thereof a white star with the letter “N” in 
gilt on the left and the letter “C” in gilt on the 
right of said star, the circle containing the same 
to be one-third the width of said union. The fly 
of the flag shall consist of two equally propor- 
tioned bars, the upper bar to be red, the lower 
bar to be white; the length of the bars horizon- 
tally shall be equal to the perpendicular length of 
the union, and the total length of the flag shall be 
one-third more than its width. Above the star in 
the center of the union there shall be a gilt scroll 
in semicircular form, containing in black letters 
this inscription: “May 20th, 1775,” and below the 
star there shall be-a similar scroll containing in 
black letters the inscription: “April 12th, 1776.” 
(Rev., s. 5321; 1885, c. 291; C. S. 7535.) 


§ 144-2. State Motto.— The words “esse quam 
videri’” are hereby adopted as the motto of this 
state, and as such shall be engraved on the 
great seal of North Carolina and likewise at the 
foot of the coat-of-arms of the state as a part 
thereof. On the coat-of-arms, in addition to the 
motto, at the bottom, there shall be inscribed at 
the top the words, “May 20th, 1775.” (Rev., s. 
5320; '1893; 0.9145" CS. 7 ha6.) 


§ 144-3. Flags to be displayed on public build- 


Sec. 

144-4. Flags to be displayed at county court- 
houses. hn 

144-5. Flags to conform to law. 


ings and institutions—The board of trustees or 
managers of the several state institutions and 
public buildings shall provide a North Carolina 
flag, of such dimensions and material as they may 
deem best, and the same shall be displayed from 
a staff upon the top of each and every such build- 
ing, at all times except during inclement weather, 
and upon the death of any state officer or any 
prominent citizen the flag shall be put at half- 
mast until the burial of such person has taken 
place. (1907, c. 838,.s. 2; C. S. 7537.) 


§ 144-4. Flags to be displayed at county court- 
houses.—The boards of county commissioners of 
the several counties in this state shall likewise 
authorize the procuring of a North Carolina flag, 
to be displayed either on a staff upon the top 
or draped behind the judge’s stand, in each and 
every courthouse in the state, and the state 
flag shall be displayed at each and every term of 
court: held, and on such other public occasions 
as the commissioners may deem proper. (1907, 
Cwsss: So CaS. TooSe) 


§ 144-5. Flags to ccnform to law.—No state 
flag shall be allowed in or over any building here 
mentioned unless such flag conforms to the de- 
scription of the. state flag contained in this chap- 
ter. (1907, c. 938, ‘s. 4: C. S. 7539.) 


Chapter 145. State Flower and Bird. 


Sec. 
145-1. Dogwood adopted as official flower. 


§ 145-1. Dogwood adopted as official flower. 
—The Dogwood is hereby adopted as the official 
flower of the state of North Carolina. (1941, c. 
289.) 


Sec. 


145-2. Cardinal declared official state bird. ' 


§ 145-2. Cardinal declared official state bird.— 
The Cardinal is hereby declared to be the official 
state bird of Narth Carolina, (1943, c. 595.) } 
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Chapter 146. 


SUBCHAPTER 1. ENTRIES AND 


Sec. 

146-1. 
146-2. 
146-3. 


146-4. 
146-5. 


146-6. 
146-7. 
146-8. 
146-9. 


146-10. 
146-11. 


146-12. 


146-13. 


146-14. 
146-15. 
146-16. 
146-17. 
146-18. 
146-19. 
146-20. 


146-21. 
146-22. 


146-23. 
146-24. 


146-25. 
146-26. 
146-27. 
146-28. 
146-29. 


146-30. 


146-31. 
146-32. 
146-33. 
146-34. 
146-35. 
146-36. 


146-37. 
146-38. 
146-39. 
146-40. 
146-41. 
146-42. 
146-43. 


146-44. 


GRANTS. 
Art. 1. Lands Subject to Grant. 


Vacant lands; exceptions. 

What swamp lands subject to grant. 
Department of conservation and develop- 
ment to locate land subject to entry. 

Swamp lands defined. 

Investigating and locating marsh or 
swamp lands. 

Land covered by water, for wharves. 

Certain lakes not to be sold. 

Recreational use of State lakes regulated. 

Fish breeding protected. 

Erection of piers, etc.; permits. 

Fishing license fees for non-residents of 
counties in which State lakes are situ- 
ated. 

State lakes of 50 acres or more prohibited 
from ever being sold. 

Void grants; not color of title. 


Art. 2. Entry-Taker. 


Election and term of office. 

Oath of office. 

Fees of entry-taker. 

Bond required. 

Office of entry-taker at courthouse. 

Annual returns. 

Penalty for failure to make returns; how 
recovered. 

Warrants issued by successor in office. 

Register of deeds acts in case of vacancy. 


Art. 3. Entries. 


Who entitled to make entries. 

Entries in writing, with description of 
land. 

Duty of entry-taker. 

Protest filed; bonds required. 

Payment of price; lapse of entry. 

When entry lapses, subsequent entry valid. 

Lapsed entries not renewed within one 
year. 

Entry for benefit of entry-taker. 


Art. 4. Surveys. 


Warrant for survey issued. 

Duplicate warrants. 

Surveys according to priority of entry. 

Chainbearers sworn. 

Survey made and plots prepared. 

Plots and warrants sent to secretary of 
state. 

Special surveyor appointed, if no county 
surveyor. 

Special surveyor, when county surveyor 
interested. 

Record of surveys to be kept. 

Former surveys recorded. 

What record must show; received as evi- 
dence. 

Fees for recording. 

Penalty for failure to make record. 


Art. 5. Grants. ’ 
Price to be paid for land. 


State Lands. 
Sec. 


146-45. Price paid state treasurer. 

146-46. Grant issued on auditor’s certificate, 

146-47. Manner of issuing grant. 

146-48. Registration of grants. 

146-49. Grant issued in case of claimant’s death. 

146-50. When secretary of state may withhold 
grant. 

146-51. Cutting timber on land before obtaining a 
grant. 

146-52. [Transferred to § 104-25.] 

146-53. Card index system for grants. 

146-54. Grant of Moore’s Creek battlefield au- 
thorized. 


Art. 6. Correction of Grants. 


146-55. Change of county line before grant issued 
‘or registered. 

146-56. Entries in wrong county. 

146-57. Errors in surveys of plots corrected. 

146-58. Resurvey of lands to correct grants. 

146-59. Lost seal replaced. 

146-60. Errors in grants corrected. 

146-61. Irregular entries validated. 

146-62. Grant signed by deputy secretary of state 
validated. 

146-63. Time for registering. grants extended, 

146-64. Time for registering grants extended. 

146-65. Time for registering grants extended. 

146-66. Further extension. 


Art. 7. Grants Vacated. 


146-67. Civil action to vacate grant. 

146-68. Judgment recorded in secretary of state’s 
office. 

146-69. Action by state to vacate grants. 


Art. 8. Phosphate Beds. 


146-70. Phosphate beds in navigable waters en- 
tered. 

146-71. Grant obtained; term; royalty. 

146-72. Exclusive right to mine; bond for royalty. 

146-73. Navigation not obstructed by grantee, 

146-74. Fees for issuing grant for phosphate beds. 

146-75. Failure to operate for two years vacates 
grant. 

146-76. Mining phosphate without grant. 

146-77. Mining phosphate rock in rivers. 


SUBCHAPTER II. LANDS CONTROLLED 
BY STATE BOARD OF EDUCATION. 


Art. 9. Swamp Lands Reclaimed: 


146-78. Power in state board of education. 

146-79. Expenditures limited. 

146-80. Purchase and exchange of land. 

146-81. Title vested in board by written consent. 

146-82. Condemnation of lands. 

146-83. Private lands assessed for benefits. 

146-84. Regulations for surveying, reclaiming, and 
assessing. 

146-85. Engineer, surveyor, and other servants 
employed. 

146-86. Agent’s duties. 

146-87. Agent may be removed. 


Art. 10. Lands Sold for Taxes. 
146-88. Title vested in state board of education. 


[ 575 | 


§ 146-1 


Sec. 
146-89. Protection of 
taxes. 


interest in lands sold for 


Art. 11. Controversies Concerning Lands. 


146-90. Title presumed in the board; tax titles. 
146-91. Statute of limitations. 
146-92. Actions by board; counsel; compromise. 


146-93. Agreement with others to prosecute or 


survey. 


Art. 12. Sale of Lands. 


146-94. Sale of swamp lands. 


SUBCHAPTER I. ENTRIES AND 
GRANTS. 


Art. 1. Lands Subject to Grant. 


§ 146-1. Vacant lands; exceptions. — All vacant 
and unappropriated lands belonging to the state 
shall be subject to entry by any citizen thereof, 
in the manner hereinafter provided, except— 

1. Lands covered by navigable waters. 

2. Lands covered by the waters of any lake, or 
which, though now covered, may hereafter be 
gained therefrom by the recession, draining, or 
diminution of such waters, or have been so 
gained heretofore and not lawfully entered. 

3. Marsh or swamp land, where the quantity of 
land in any one marsh or swamp exceeds two 
thousand acres, or where, if of less quantity, the 
same has been surveyed by the state, or by the 
state board of education, with a view to draining 
and reclaiming the same. (Rev., s. 1693; Code, 
s. 27513 R. C.,'c. 42, s. 1; 1854-5). 21: C. S. 7540.) 


Cross Reference.—As to lands covered by 
water,” see § 146-6-and notes thereto. 

Effect of Grant.—Lands once granted by the state to in- 
dividual citizens do not become “‘vacant lands” within the 
meaning of the statute, where the state subsequently ac- 
quires title to them but abandons the actual use to which 
they were put. State v. Bevers, 86 N. C. 588. 

Swamp lands, within the meaning of this section are those 
too wet for cultivation except by drainage. Beer v. White- 
ville Lumber Co., 170 N. C. +337, 86 S. E. 1024. 

Swamp lands of two creeks may be separate and not sub- 
ject to the same application of this section though it appears 
that sometimes during freshets and high water these are all 
covered with one sheet of water. Beer v. Whiteville Tum- 
ber Co., 170 N. C. 337, 86 S. E. 1024. 

A tract of land within the area of swamp lands coming 
within the meaning of this section need not necessarily be 
free from knolls or higher and drier places. State Board v. 
Roanoke R. Co., 158 N. C. 313, 73 S. E. 994. 

Tide-lands.—The fact that tide-lands conveyed by the state 
board of education are thereafter filled in and reclaimed by 
the purchaser does not divest the title of the purchaser, 
since the conveyance is of the fee and not an easement in 
the lands. Home Real Estate Loan, etc., Co. v. Parmele, 
B14 INS Ce 6371197. Sins 14 

Grant Impeding Navigation.—In respect to navigable wa- 
ters the state has no right to grant or convey the land un- 
der such waters for any purpose which will destroy or ma- 
terially impede the use of such waters for navigation. Home 
Real Estate Loan, etc., Co. v. Parmele, 214 N. C. 63, 69, 197 
Se oi l4: 

Grants to Land Not Subject to Entry.—An entry made to 
swamp land when the body contains more than 2,000 acres is 
void, and a grant under such entry is void. State Board v. 
Roanoke R. Co., 158 N. C. 313, 73 S. E. 994. See Home Real 
Estate Loan, etc., Co v. Parmele, 214 N. C. 63, 197 S. E. 
714. 


“navigable 


§ 146-2. What swamp lands subject to grant.—- 
Marsh or swamp lands, lying in a swamp where 
the quantity of land does not in the whole swamp 
or marsh exceed two thousand acres, and which 
has not been surveyed by the state or state board 
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Sec. 

146-95. Reservation to the state. 

146-96. Forfeiture for tailure to register deeds. 

146-97. Withdrawal of swamp lands from sale un- 
der certain conditions; lease or sale to 
department of conservation and develop- 


ment. 

146-98. State Board of Education authorized to 
transfer lands, Pender and Onslow 
Counties, for development as game 
refuge. 


of education, and marsh or swamp lands, unsur- 
veyed as aforesaid, not exceeding fifty acres in 
one body, though lying within a marsh or swamp 
of a greater number of acres than two thousand, 
may be entered, when the same shall be situated 
altogether between the lines of tracts heretofore 
granted: (Rey. s. 1694: Code, s: 2701; R. .Casc: 
49) s) 1-"1854-5; cf 215°C. S. 7542.) 


§ 146-3. Department of conservation and de- 
velopment to locate land subject to entry. — The 
State Department of Conservation and Develop- 
ment is hereby directed to investigate and locate 
all vacant and unappropriated lands now subject 


to entry and grant as described in §§ 146-1 and ~ 


146-2, and determine what parcels of land among 
them seem suitable for State parks, State forests, 
State game refuges or shooting grounds, and re- 
port at once the result of their investigation to 
the Governor of the State, together with their 
findings thereupon, and such recommendations as 
to the disposition of the particular parcels of land 
within the meaning of this section as they may 
determine best. If upon such report the Gover- 
nor should determine that it is to the interest of 
the State that any particular parcel of such land 
should be devoted to such purposes, he shall rec- 
ommend to the next succeeding session of the 
General Assembly the withdrawal of such parcel 
or parcels of land from entry, and immediately 
upon the publication of such proclamation, such 
parcel or parcels of land shall be devoted to the 
public purpose designed and specified. Upon such 
withdrawal from entry such parcel or parcels of 
land shall be administered for the purposes to 
which it is devoted by the said State Department 
of Conservation and Development. (1927, c. 83, 
Sols) 

§ 146-4. Swamp lands defined. — The words 
“marsh and swamp land” wherever employed in 
this chapter, and the words “swamp lands” em- 
ployed in the statutes creating the literary fund 
and literary board of North Carolina and the 
state board of education of North Carolina, or in 
any act in relation thereto, shall be construed to 
include all.those lands which have been or may 
now be known and called “swamp” or “marsh” 
lands, ‘‘pocosin bay,” “briary bay,” and “savanna,” 
and all lands which may be covered by the 
waters of any lake or pond. (Rev., s. 1695; 1891, 
c. 302; C. S.. 7542.) 

Cited in Home Real Estate Loan, etc., Co. v. Parmele, 214 
N. GC. 63, 197 S. Bs 714: 

§ 146-5. Investigating and locating marsh or 
swanip lands. — The State Department of Con- 
servation and Development is hereby directed to 


§ 146-6 


investigate and locate the body or bodies, or par- 
cel or parcels of marsh or swamp land, the title 
to which is now vested in the State Board of 
Education under §§ 146-1 and 146-4, and deter- 
mine what parcels of land among them seem 
suitable for State parks, State forests, State 
game refuges or shooting grounds, and report at 
once the result of their investigation to the Gov- 
ernor of the State, together with their findings 
thereupon and such recommendations as to the 
disposition of the particular parcels of land with- 
in the meaning of this section as they may deter- 
mine best. Upon such report to the Governor, 
he shall bring the matter to the attention of the 
next succeeding session of the General Assembly 
and if his recommendation thereupon is approved 
by the General Assembly, said parcel or parcels 
of marsh or swamp lands shall be withdrawn 
from sale and shall be administered for the bene- 
fit of the people of the State for the purposes 
set out in this act by said Department of Con- 
servation and Development. (1927, c. 83.) 


§ 146-6. Land covered by water, for wharves. 
—Persons owning lands on any navigable sound, 
river, creek or arm of the sea, for the purpose of 
erecting wharves on the side of the deep waters 
thereof, next to their lands, may make entries 
of the lands covered by water, adjacent to their 
own, as far as the deep water of such sound, 
river, creek, or arm of the sea, and obtain title 
as in other cases. But persons making such en- 
tries shall be confined to straight lines, including 
only the fronts of their own tracts, and shall in 
no respect obstruct or impair navigation. When 
any such entry shall be made in front of the 
lands in any incorporated town, the town cor- 
poration shall regulate the line on deep water to 
which wharves may be built. This shall not af- 
fect existing rights. For all lands thus entered 
there shall be paid into the treasury not less 
than one dollar per acre. When any person has 
erected a wharf on public lands of the descrip- 
tion aforesaid, before the first of January, one 
thousand nine hundred and three, such person 
shall have liberty to enter such land, including 
his wharf, under the restrictions and upon the 
terms above set forth: Provided, no land cov- 
ered by water shall be subject to entry within 
thirty feet of any wharf, pier or stand used as a 
wharf in existence, or which may hereafter be 
erected by any person on his own land or land 
under his control, or on an extended line thereof; 
but land covered by water as aforesaid for the 
space of thirty feet from the landing place or line 
of any wharf, pier or stand used as a wharf, as 
aforesaid, shall remain open for the free ingress 
and egress of the owner and other persons to and 
from such wharf, pier, or stand: Provided fur- 
‘ther, no person shall be allowed to enter and 
obtain a grant for any land in the waters of 
Onslow county, in which the tide ebbs and flows, 
within thirty feet of the shore at low-water 
mark, unless the enterer shall be the owner of 
the adjacent shore. (Rev., s. 1696; Code, s. 2751; 
Pea. c. 42, s. 1; 1854-5, c. 21; 1889, c. 555; 1891, 
c. 582; 1893, c. 4; 1893, c. 17; 1893, c. 349; 1901, 
fao64? C. S. 7543.) 

Editor’s Note.—In State v. Eason, 114 N. C. 787, 19 S. E. 
88, it was held that a city whose limits extended to a navi- 
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gable stream has jurisdiction only to the low water mark. In 
view of this case it would seem that a city can only regulate 
the deep water line, for the purpose of entry when the 
stream is in the city, and it has not the power of regulating 
the deep water line when it extends only to the stream, un- 
less so provided by its charter or express legislation. 

Entry by Riparian Owner.—Navigable waters may be en- 
tered to the deep water line, for wharfage purposes, Barfoot 
v. Willis, 178 N. C. 200, 100 S. E. 303, but this right of entry 
is restricted to riparian owner, and applies only to this im- 
mediate water front. Bond vy. Wood, 107 N. C. ‘139, 12 S. 
Beezole 

A grant to a riparian owner of land covered by navigable 
water conveys only an easement therein, and a deed of the 
land adjoining the navigable water conveys the easement 
in the land covered by the water. Shephard’s Point Land * 
Co. v. Atlantic Hotel, 132 N. C. 517, 44 S. E. 39. 

Regulating Deep Water Line by Mandamus.—Mandamus 
will lie by a riparian owner of land lying within the limits 
of an incorporated town, or city, to compel the town or: city 
to “regulate the deep water line to which wharves may de 
built”? as required by this section. Wool v. Edenton, 115 N. 
(C5 1 AD! Shoe 1B he Ssh. 

Pricr to this case the court had held, because of statute, 
that a riparian owner in a city could not make an entry and 
the secretary of state could not issue a grant until’ the iine 
of deep water had been regulated by the municipal corpora- 
tion. Wool y. Saunders, 108 N. C. 729, 13 S. E. 294. But by 
statute now the duty of the town is “when any such entry 
is made,’’ not in terms to fit the line of deep water to which 
entry may be extended, but to, ‘‘regulate the line of deep 
water to which wharves may be built.”—Ed. Note. 


Rights go with Land.—Riparian rights being incident to 
land abutting on navigable water can not be conveyed with- 
out a conveyance of such land, and lands covered by 
navigable water are subject to entry only by the owner of 
the land abutting thereon. Zimmerman vy. Robinson, 114 N. 
C5395 5 1955: 1025) Rand Co. v. Hotel; 134 IN. Cr 397 346)'S. 
E. 749. A plaintiff acquires only an easement in the bed of 
navigable waters in front of its shore lots, for the purpose of 
building a wharf. Atlantic, etc., R. Co. v. Way, 172 N. C. 
77145 779; 90 -Sa.38. 937. 

Same—Fishing Rights.—The right to build a wharf in 
front of riparian property does not give the riparian owner 
exclusive fishing privilege in the mavigable part of the 
stream on which his property fronts. But the riparian owner 
will be protected from wrongful interference. Beil v. Smith, 
WAU INE ACH BUSS Sey) Ky OBE Che 4 


Erroneous Survey of the Deep Water Limne.—In case the 
line marked out is not the deep water line a riparian owner 
has a right to have the error corrected, and he will not be 
estopped because of a grant had under the erroneous survey. 
Wool v. Edenton, 117 N. C. 1, 23 S. E. 40. 

Cited in Home Real Estate Loan, etc., 
214 EN Ca6ay 197 Sere 74; 


Co. v. Parmele, 


§ 146-7. Certain lakes not to be sold.— White 
lake, Black lake, Waccamaw lake, and any other 
lake in Bladen, Columbus, or Cumberland coun- : 
ties, containing five hundred acres or more, shall 
never be sold nor conveyed to any person, firm, 
or corporation, but shall always be and remain 
the property of the state of North Carolina for 
the use and benefit of all the people of the state. 
P91 ts ch 8: CoS. a75445) 


§ 146-8. Recreational use of State lakes regu- 
lated. — All recreation, including hunting, fishing, 
etc., in, upon or above, any or all of the State 
lakes, referred to in § 146-7 and subsequent laws, 
may be regulated in the public interest by the 
State agency having administrative authority over 
these areas. (1933, c. 516, s. 1.) 


Local Modification.—Craven: 1933, c. 516, s. 5. 


§ 146-9. Fish breeding protected—For the pur- 
pose of protecting the breeding grounds of the 
fish inhabiting these State lakes, the administra- 
tive authority in controi of said lakes may extend 
to the waters of all streams running into said 
lakes, so that such regulations relating to fishing, 
as in the opinion of such authority will help to 
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accomplish such purpose, may be put into effect. 
(1938, c. 516, s. 2.) 
Local Modification.—Craven: 1933, c. 516, s. 5. 


§ 146-10. Erection of piers, etc.; permits.—No 
person, firm or corporation shall erect upon the 
floor of, or in or upon, the waters of any State 
lake which is State property, any dock, pier, pa- 
villion, boat house, bath house, or other structure 
without first having secured a permit to do so 
from the State agency in charge of such State 
property. Said permit must set forth in required 
detail the size, cost and nature of such structure, 
and any person, firm or corporation erecting any 
such structure, without a proper permit or not in 
accordance with the specifications of said permit 
shall be guilty of a misdemeanor and upon con- 
viction shall be fined not more than $50 or im- 
prisoned not exceeding thirty days. The State 
being the owner of the property may immediately 
proceed to remove such unlawful structure 
through due process of law, or may abate or re- 
move the same as a nuisance after five days’ no- 
Hee less te O10. Sey) 

Local Modification.—Craven: 1933, c. 516, s. 5. 


§ 146-11. Fishing license fees for non-residents 
of counties in which State lakes are situated.— 
The Department of Conservation and Develop- 
ment, through its authorized agent or agents, is 
hereby authorized to require of nonresidents of 
the county within which a State lake is situated a 
daily or weekly permit in lieu of the regular “res- 
ident State license” for fishing with hook and line 
or rod and reel within said lake in accordance with 
the regulations of the Department relating to 
said lake, as follows: A one-day permit, 35 cents; 
a two-day permit, 50 cents; a weekly permit, $1. 
With the exception of the features of this section, 
the laws and regulations dealing with the issuance 
of fishing permits by said Department must be 
complied with. (1933, c. 516, s. 4.) 

Local Modification.—Craven: 1933, c. 516, s. 5. 


§ 146-12. State lakes of 50 acres or more pro- 
hibited from ever being sold.—All lakes now be- 
longing to the State, having an area of fifty acres 
or more, shall never be sold nor conveyed to any 
person, firm or corporation, but shall always be 
and remain the property of the State of North 
Carolina for the use and benefit of all the people 
of the State to be administered as provided for 
other recreational areas now owned or to be ac- 
quired by the State. (1929, c. 165.) 


§ 146-18. Void grants; not color of title—Every 
entry made, and every grant issued, for any 
lands not authorized by this subchapter to be 
entered or granted, shall be void; and every 
grant of land made since the sixth day of March, 
one thousand eight hundred and ninety-three, in 
pursuance of the statutes regulating entries and 
grants, shall, if such land or any portion thereof 
has been heretofore granted by this state, so far 
as relates to any such land heretofore granted, be 
absolutely void for all purposes whatever, shall 
confer no rights upon the grantee therein or 
those claiming under such grantee, and shall in 
no case and under no circumstances constitute 
any color of title to any person. (Reyv., s. 1699; 
Code, s.. 2755; R! C,, ‘c.-42, \s.°2: 1893, c 490° CHS, 
7545.) 
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In General. — Where there are two or more conflicting 
titles derived from the State, the elder shall be preferred, 
upon the familiar maxim that he who is prior in time shail 
be prior in right and shall be adjudged to have the bettez 
title. Berry v. Lumber Co., 141 N. C. 386, 54 S. E. 278. 

Under the express provisions of this statute where land in 
controversy has been previously granted to plaintiff’s pre- 


‘decessor in title, a subsequent grant of the same land, under 


which defendants claimed title, was void for all purposes, 
Johnston v. Kramer Bros., 203 Fed. 733, 734. 

The state’s grant of land was held not invalid under this 
section where land conveyed by the grant had not been 
covered by any previous grant. Peterson vy. Iwucro, 101 F. 
(2d) 282. 

State Not Interested in Conflicting Grants——A protest to 
the entry raises the issue of title solely between the enterer 
and protestant, in which the State is not interested, the 
burden being on the enterer to prove the protestants grant 
does not cover the land described in his entry. Walker v. 
Parker, 169 N. C. 150, 151, 85 S. E. 306. 

Title by Adverse Possession.—Where supon protest to the 
entry of State’s lands it is ascertained that the lands de- 
scribed in the entry are not contained in the former grant, 
the protestant may show, that the lands are not vacant and 
unappropriated by sufficient adverse possession to take the 
title cut of the State and vest it in himself. Walker v. 
Parker, 169 N. C. 150, 151, 85 S. E. 306. 

Title to Lappage by Adverse Possession.—To mature a 
title under the junior grant, there must be shown adverse 
and exclusive possession of the lappage, or the law wiil 
presume possession to be in the true owner as to all that 
portion of the lappage not actually occupied by the junior 
claimant. Land» Co. v. Floyd, 167 N. C. 686, 83 S. E. 687; 
Currie v. Gilchrist, 147 N. GC. 648, 61 S. E. 581; Mclean v. 
Smith, 106 N. C. 172, 11 S. E. 184; Boomer v. Gibbs, 114 N. 
C. 76, 19 S. E. 226; Carolina Central Land Co. v. Potter, 189 
Ne Gr 156,01276S., Bes oda: 

Application to Grants Prior to March 6, 1893.—This sec-~- 
tion providing that a junior grant shall not be color of title 
so far as it covers land previously granted, applies, by the 
terms of that section, only to grants issued since March 6, 
1893. Weaver v. Love, 146 N. C. 414, 415, 417, 59 S. E. 1041; 
Land Co. v. Western, 177 N. C. 248, 98 S. E. 706. 


’ 


Art. 2. Entry-Taker. 


§ 146-14. Election and term of office.—The 
board of commissioners of the several counties 
shall elect one person to receive entries of claims 
for lands within each county; and such entry- 
taker shall hold his office for four years. (Rev., 
s. 1700; Code, s. 2756; C. S. 7546.) 

Deputies Not Allowed.—The duties of the entry-taker are 
personal and cannot be performed by a deputy or any other 
person. Pearson v. Powell, 100 N. C. 86, 6 S. E. 188; Max- 
well v. Wallace, 38 N. C. 593. 

§ 146-15. Oath of office.—The entry-taker shall 
take the oath of office prescribed in the chapter 
entitled ._Oaths. (Rev., s.. 1703; Code). sie27605 
1868-9;..0//173,-s7'65i CRS HI547) 


§ 146-16. Fees of entry-taker. — Entry-takers 
shall receive the following fees, and no other, 
namely: For an entry, including all services, 
forty cents; issuing each duplicaté warrant, when 
thereto required, twenty-five cents; for posting 
and advertising, the applicant shall pay the entry- 
taker one dollar, and the costs of the newspaper 
advertisement. (Rev., s. 2801; Code, ss. 2765, 
3744; R. C., c. 102, s. 32; 1870-1, c. 139, 5.3; 1903, 
C, O71 2s. oe ©. 5173920.) : 


§ 146-17. Bond required. — Every entry-taker 
shall enter into bond in the sum of five hundred 
dollars, payable to the state, with sufficient 
surety, approved by the county commissioners, 
for the faithful discharge of the duties of his 
office. (Rev., s. 304; Code, s. 2758; 1868-9, c. 
173) S182. 5.7648 


§ 146-18. Office of entry-taker at courthouse.— 
The entry-taker shall keep his office at the 
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courthouse of his county, or within one mile 
thereof, on pain of forfeiting one hundred dol- 
lars to the county, to be sued for by the 
county treasurer. (Rev., s. 1704; Code, s. 2759; 
1868-9, c. 173, s. 4; C. S. 7549.) 


§ 146-19. Annual returns. — Every entry-taker 
shall make return to the secretary of state annu- 
ally, on the first day of January, of all lands en- 
tered with him, under a penalty of two hundred 
Moire Cevi oe. 1700; Codes, 2170. kei c 
42, s. 18; 1796, c. 455, s. 9; 1881, c. 265; C. S. 7550.) 


§ 146-20. Penalty for failure to make returns; 
how recovered.—The secretary of state shall fur- 
nish the attorney-general, at every spring term 
of ‘the superior court of Wake county, with a 
certificate of failure in every case where an en- 
try-taker shall fail to make return according to 
law; and the attorney-general shall move for 
judgment against such entry-taker and his sure- 
ties, and the courts shall give judgment accord- 
ingivie, (hey. 8; 1706;- Code, ‘s)-2776:: R&Ch! c, 42, 
fi0 ions, e810 C. 8. -7551;) 


§ 146-21. Warrants issued by successor in office. 
—In all cases where an entry is made, and the 
entry-taker dies or resigns before a warrant is 
issued thereupon, his successor shall issue a 
Marae hey. SG iv0e: Codes, 27722 1 R.asC4 
C.40,4821531835,-c,019 C. So 7552:) 


§ 146-22. Register of deeds acts in case of va- 
cancy.—When a vacancy exists in the office of 
entry-taker, the register of deeds shall act as 
entry-taker until such vacancy is filled by an 
election by the commissioners. ‘The register of 
deeds, in such case, shall take charge of the 
books belonging to the office, shall discharge all 
the duties and receive the emoluments, and shall 
be subject to the rules, regulations, and penalties 
prescribed for entry-takers. (Rey cee Samet (01. 
Code, s. 2757; 1868-9, c. 100, s. 2; 1868-9, c. 173, 
Be Cae 2505, ) 


Art. 3. Entries. 


§ 146-23. Who entitled to make entries. — Any 
citizen of this state, and all persons who come 
into the state with the bona fide intent of be- 
coming residents and citizens thereof, have the 
right and privilege of making entries of, and 
obtaining grants for, vacant and unappropriated 
lands. (Rev., s. 1692; Code, s. 2754; 1869-70, c. 
“Se CASS hy a) 


Title of Nonresident Grantee.—A nonresident claiming un- 
der a state grant has a valid title, unless it appears that he 
did not conform to the statute in procuring the grant. The 
burden of proof is upon the plaintiff in setting aside a grant 
for any cause not appearing upon the face. Weaver v. 
Love, 146 N. C. 414, 415, 59 S. E. 1041. 

How Title of Nonresident Questioned. — An alien has 
capacity to take, but not capacity to hold land;... he 
cannot hold it against the sovereign, should the sovereign 
choose to assert his claim thereto as forfeited. But against 
all the rest of the world the alien has full capacity to hold, 
and he can hold even against the sovereign until the estate 
be divested by an office found or some other equally solemn 
sovereign act. Rouche v. Williamson, 25 N. C. 141, 146; 
Wilson v. Land Co., 77 N. C. 457; Johnson v. Eversole Lum- 
ber Co., 144 N. C. 717, 720, 57 S. E. 518. 

Rights of Alien Bona-Fide Entered.—A resident of another 
State coming into this State with the intention of becoming 
a bona fide resident, and entering vacant land, is of right 
entitled to recover grants for the same, provided he moved 
and settled here within the time required to perfect his 
entries. Mockridge v. Howerton, 72 N. C. 221. 

Railroads Not Included.—A railroad company having no 
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power to acquire lands except that which is limited to rail- 
road purposes, does not come within the intent and meaning 
of this section. Wallace v. Moore, 178 N. C. 114, 100 S. E. 
237. 

Enterer Must Show Land Is Vacant.—The burden is upon 
the enterer to sustain his right to make entry by showing 
such to be in substantial form a compliance with the statute, 
that the lands were vacant and unappropriated. Walker v. 
Carpenter, 144 N. C. 674, 57 S. E. 461. 


§ 146-24. Entries in writing, with description of 
land.— The claimant of land shall produce to 
the entry-taker a writing, signed by such claim- 
ant, setting forth where the land is situated, the 
nearest water-courses and remarkable places, and 
such water-courses and remarkable places as 
may be therein, the natural boundaries and the 
lines of any other person, if any, which divide it 
from other lands; and every such writing shall 
be one-quarter sheet of paper at least. (Rev., s. 
TOs GOde nsw 1 Gown Cam Comte wacom du 1777 ance 
LIAS Oey ri Sa; 1G. eLOowaS ae: LB So mC. glazs Stoo ks 
CHO SlowiCC. wo O mo KOrmLOOS a Cuene, Sera. Cus 
7555.) 

Rights Acquired by Entry.—By making the entry as pre- 
scribed by law the enterer does not acquire any title to the 
land, but only the right to call for a grant upon compliance 
with the statute. Janney v. Blackwell, 138 N. C. 437, 50 S. 
E. 857; Wool v. Saunders, 108 N. C. 729, 13 S. E. 294. 

Rights Acquired by Floating Entry.—An entry that is se 
vague that the land claimed is not identified is a ‘‘floating 
entry’ and unless the land is identified by survey in the 
required time such entry is not good against subsequent 
entry. Fisher v. Owen, 144 N. C. 649, 57 S. E. 393. 

It was said in an early decision, Harris v. Ewing, 21 N. C. 
369, that an entry is not absolutely void in any case, merely 
because it is not as “special’’ as the party could have made 
it by the use of all the indicia, internal and external, sup- 
plied by the act as evidence of identity, but it is valid or 
invalid in respect of a subsequent enterer according to the 
fact that he may or may not have sustained loss by the 
want of particularity in it. Cain v. Downing, 161 N. C. 592, 
594, 77 S$. E. 764. 

Applied in Walker v. Parker, 169 N. C. 150, 85 S. E. 306. 


§ 146-25. Duty of entry-taker.—The entry-taker 
shall immediately endorse the same with the 
name of the claimant, the number of acres 
claimed, and date of the entry; and shall copy 
the same in a book well bound, and ruled with 
a large margin into spaces of equal distance, 
each space to contain one entry only, and every 
entry to be made in the order of time in which 
it shall be received, and numbered in the mar- 
gin. The entry-taker shall thereupon cause a 
copy of the entry to be posted for thirty days 
at three public places in the township or town- 
ships in which the land covered by the entry is 
located. A copy of the entry shall also be posted 
for thirty days at the courthouse door of the 
county in which such land lies, and advertised 
for thirty days in a newspaper published at the 
county-seat of such county. If there be no 
newspaper published in such county, then the 
advertisement provided for shall be made in the 
nearest newspaper. (Rev., s. 1708; Code, s. 
276521903, 6.272, 8. 3° CoS, 7556;) 

Purpose of Notice.—The purpose of this notice is to give 
information to the public. Any person who claims title 
or interest in the land covered by the entry has the right 
within the time provided for the publication of the notice and 
the advertisement, and not thereafter, to file his protest 
(Garrison v. Williams, 150 N. C. 674, 677, 64 S. E. 783), 
which should contain a denial that the land is vacant and 
unappropriated land belonging to the State, and allegations 
as to his claim or interest therein. Walker v. Parker, 169 
IN Ca 15052 eo Roe Soe Dees 


Entry Must Be Made by the Entry-Taker.—The entry 
must be made by the entry-taker and an entry made, as in 
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The entry-taker is not 
Pearson v. 


this case, by the claimant is void. 
authorized by statute to appoint a deputy. 
Powell, 100 N. C. 86, 87,6 S. E. 188. 

An entry made by the wife of the entry-taker in his ab- 
sence is void, although he allowed her to make entries, and 
subsequently acquiesced to what she had done. Maxwell v. 
Wallace, 38 N. C. 593. 


§ 146-26. Protest filed; bonds required.—If any 
person shall claim title to or an interest in the 
land covered by the entry, or any part thereof, 
he shall, within the time of the advertisement as 
above provided, file his protest in writing with 
the entry-taker against the issuing of a warrant 
thereon; and upon the filing of such protest, the 
entry-taker shall certify copies of the entry and 
protest to the superior court; thereupon a _ no- 
tice shall be issued by the clerk of the superior 
court to both parties, commanding them to ap- 
pear before the clerk in twenty days and file 
their respective bonds for costs as in other cases 
where the title to real estate is in controversy, 
and to the claimant to appear at the next term 
of the court and show cause why the entry shall 
not be declared inoperative and void. ‘This sec- 
tion shall not deprive either party of the ad- 
vantage of prosecuting or defending without giv- 
ing bond, as provided in other cases. (Rev., s. 
17092 Code Ss. 21055 L90SseC melo eStore O0leEECs 
CO Set Gue Se iD Due) 

Purpose of Section.—The purpose of this statute is to pro- 
tect a landowner’s estate from irreparable damages by sub- 
sequent entries that might be fraudulent or mistaken. In re 
Drewery, 130 N. C. 342, 41 S. E. 937. 

In re Drewery, 129 N. C. 457, 40 S. EB. 208, and McNeil v. 
Lewis, 4 N. C. 517, are overruled—Ed Note. 

Grounds for Filing Protest. — Unless the entry by the 
claimant is to land claimed by the protestant, protest will 
not lie. ‘This is the only ground for filing protest. Cain v. 
Downing, 161 N. C. 592, 77 S. E. 764. 

Burden on Protestant.—‘‘The right to protest is not given 
to intermeddlers, but to those who claim title to or interest 
in the land (umber Co. v. Clarke, 162 N. C. 544, 546, 67 
S. E. 1057), and the protestant is therefore required to assett 
his title or interest.” Walker v. Parker, 168 N. C. 150, 153, 
8 S. E. 306. 

If a protestant shows that he claims under a grant from 
the state and the claimant’s entry is to the same land, the 
entry will be set aside. The protestant does not have to 
show a perfect claim of title as he would have to do in eject- 
ment. Tumber Co. v. Coffey, 144 N. C. 560, 57 S. E. 344. 

Protestant Can Only Show His Title.—A protestant can 
only enter evidence as to his title. A grant to land outside 
of his grant under which he claims no interest or title cannot 


be put in evidence to disprove claimant’s right to enter 
the land in question. Iumber Co. v. Clarke, 152 N. C. 544, 
6/250 En L057e 


Title by Adverse Pessession.—It is not necessary that the 
protestant claim title by grant, he may claim title by adverse 
possession. When a claim of adverse possession is inter- 
posed the burden of proof shifts to the protestant. Walker 
v. Parker, 169 N. C. 150, 85 S. E. 306. 

Floating Entry Not Notice—An entry that is so vague 
that the land entered cannot be identified is a floating entry 
and is not sufficient notice for filing protest as provided by 
this section. Cain v. Downing, 161 N. C. 592, 77 S. E. 764. 

Applied in Walker v. Parker, 169 N.C. 150, 8 S. E. 306. 


§ 146-27. Payment of price; lapse of entry.— 
All entries of land shall, in every event, be paid for 
within one year from the date of entry, unless a 
protest be filed to the entry, in which event they 
shall be paid for within twelve months after 
final judgment on the protest; and all entries of 
land not thus paid for shall become null and 
void, and may be entered by any other person. 
(Rey. 16: 781° ‘Code; s) 2766-; RK. Co iG, 404.6: 3 
185435, c. 49;.C..S. 7558.) 

Editor’s Note.—Prior to 1905 this section provided that 
“all entries of land, made in the course of any one year, 
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shall, in every event, be paid for, on or before the thirty- 
first day of December, which shall happen, in the second 
year thereafter; and all entries of land, not thus paid for, 
shall become null and void, and may be entered by any 
other person.”’ ; : 

In Barker v. Donton, 150 N. C. 723, 64 S. E. 774, the section 
is construed and prior cases cited. ‘This case construes the 
section in a different light to the construction given in some 
of the early cases. 

As the section was made clear by the code of 1905, the 
question of payment of entry will more often arise in re- 
gard to entries prior to that time. 

This section is not applicable to Cherokee Lands as the 
entry and grant of this land is governed by chapter 11 of the 
Code of 1883. Frasier v. Gibson, 140 N. C. 272, 52 S. EK. 1035; 
Kimsey v. Munday, 112 N. C. 816, 17 S. E. 583. 


§ 146-28. When entry lapses, subsequent entry 
valid. Whenever an entry of land shall be made 
in any entry-taker’s office, and the enterer shall 
fail to have the land surveyed and pay the price 
for the same within the time limited by law, any 
person who may have made a subsequent entry 
for the same land may have the same surveyed 
and pay the price and have a grant. (Rev., s. 
1710; Code; “si s2767% Ri Coc, 425 SaOe 1800: 
ed our cay DOE) 


In General.—‘“‘Where an enterer allows his entry to lapse, 
before taking out his grant the entry becomes null, and any 
grant founded upon it is also void on its face, and, even with- 
out*~a direct proceeding to impeach it, will be treated by the 
courts as inoperative and insufficient to divest title out of 
the State, because it is apparent on inspection that it was 
issued without authority of law, when the efficacy of the 
entry was gone by the efflux of time, and, after the right of 
another, who had shown more diligence, accrued. Stanly v. 
Biddle, 57, N.C. 3835) Wilson “v2 Tjand "Co., 77 No Ge 4575 
Horton v. Cook, 54 N. C. 270; Bryson v. Dobson, 38 N. C. 
138.’ Gilchrist v. Middleton, 107 N. C. 663, 678, 12 S. E. 85. 

By failure to have a grant issued on an entry in the re- 
quired time, the entry will lapse and a junior entry will give 
good title. Kimsey v. Munday, 112 N. C. 816, 17 S. E. 583. 

When Senior Enterer Trustee for Junior Enterer.—Under 
an entry where the purchase-money has been paid to the 
state in due time the enterer has a right to call on the state 
for a grant even 46 years after the entry. But if there has 
been a subsequent entry by an innocent person without no- 
tice the senior enterer will hold as trustee for the junior en- 
terer with senior grant. Gilchrist v. Middleton, 108 N. C. 
705, 13) S23 Beh 22/2 


§ 146-29. Lapsed entries not renewed within one 
year—No lands entered on the books of the 


entry-taker, the entry of which shall be suffered’ 


to lapse by nonpayment of the price thereof, 
shall be reéntered within one year after the time 
at which such entry shall lapse, by the person 
in whose name such entry was made, but such 
reentry shall be void. (Rev., s. 1712; Code, s. 
27680 Ronny, 0,442, St hOre Coon 7 O60.) 


§ 146-30. Entry for benefit of entry-taker. — If 
any entry-taker shall desire to make an entry in 
his own name, the same shall be made in its 
proper place, before a justice of the peace of 
the county, not being a surveyor or assistant; 
which entry the justice shall return to the next 
meeting of the board of county commissioners, 
who shall insert it; and every entry made by or 
for such entry-taker, in any other manner, shall 
be ‘void: )(Rev., s:«171ds Code; >s: -27787 aR? Cie 
495°S SIGTTLIT TAC. TIE Bote OT Th6r 


Strictly Construed.—This section was passed to prohibit 
improper practice and therefore must be followed. An entry 
by an entry-taker in any other manner is void. Terrell vy. 
Manney, 6 N. C. 375, 377. 


Art. 4. Surveys. 


§ 146-31. Warrant for survey issued.—If no 
protest be filed, or where the protest is filed 
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and the right of the claimant to make the entry 
is sustained, the entry-taker shall deliver to the 
party a copy of the entry with its proper num- 
ber and a warrant to the surveyor to survey the 
same, which warrant shall contain a copy of the 
entry with its number and date, and a certificate 
that notice has been given as above provided, 
and that no, protest has been filed, or that pro- 
test has been filed and that the court has de- 
cided in favor of the claimant. Each warrant 
shall be delivered to the surveyor in the order 
of time in which the entry was made. (Rev., 
Seetaise. Ode. 2S) 2765; 19038: C0272,8Ss0 Ste oO. 
7562.) 


§ 146-32. Duplicate warrants. — When any per- 
son duly makes an entry of lands which has not 
become void by lapse of time, and upon which the 
entry-taker has issued his warrant of survey, 
and the same be lost by accident, the entry- 
taker, on due proof being made to his satisfac- 
tion, by affidavit of the claimant or the surveyor 
or deputy surveyor, may issue a duplicate war- 
rant of survey, of the same tenor and date, tak- 
ing care to set forth, on the face of such war- 
rant, that the same is a duplicate; in which case 
such warrant shall be made as valid as the 
Orica evans 14.) Codewns. eovudom kam Ge 
bee toed 1814, ¢C., 878, 5.15 Casie7563.) 


§ 146-33. Surveys according to priority of entry. 
—The surveyor shall survey all entries of land 
according to the priority of entry, paying due 
respect to the number of each warrant; and 
every grant obtained by any subsequent entry 
otherwise than is by this chapter directed, shall 
be void: Provided, nothing herein shall be con- 
strued to prevent any person who shall make a 
subsequent entry from surveying and obtaining 
a grant, as the law directs, for all such surplus 
land as shall remain, after the enterer of such 
land has surveyed his entry as aforesaid. (Rev., 
S. abalse (Cork Ge HUE Re (Ge ey POG. TBR aire 
c. 279; C. S. 7564.) 

Time of Junior Entry.—It is not necessary that the prior 
entry lapse before the junior entry is made, for the junior 
entry is only good as to what remains after the survey of 
the prior entry, or by lapse of the prior entry. Stanly v. 
Biddle, 57 N. C. 383, 384. 

Survey by a Deputy.—A survey by a deputy not duly 
sworn is not sufficient to give enterer good title under the 
survey. Avery v. Walker, 8 N. C. 140. 

§ 146-34. Chainbearers sworn.— No survey for 
the purpose of obtaining a grant shall be made 
until the chainbearers shall be sworn to measure 
justly and truly, and to deliver a true account 
thereof to the surveyor. The chainbearers shall 
actually measure the land surveyed. The sur- 
veyor is empowered to administer the oath. 
miev., Ss; 1717*> Code; s.2769;°RI°C) c42)) 5.12; 
Be7y tc 114,510: C..S2 7565.) 

In General.—It is necessary that the chain-carrier be sworn 
before a bill for relief and conveyance of legal title will lie 
against one claiming under a junior entry and grant. Avery 
v. Walker, 8 N. C. 140. 

This and the following sections do not prescribe the 
method to be used in measuring the lines in surveying an 
entry. Cody v. England, 221 N. C. 40, 19 S. E. (2d) 10. 

§ 146-35. Survey made and plots prepared.— 
Every county surveyor, upon receiving the copy 
of the entry and order of survey for any claim 
of lands, shall, within ninety days, lay off and 
survey the same agreeably to this chapter; and 
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make thereof two fair plots, the scale whereof 
and the number of the entry shall be mentioned 
on such plots; and shall set down in words the 
beginning, angles, distances, marks, and water- 
courses, and other remarkable places crossed or 
touched by or near to the lines of such lands, 
and also the quantity of acres; and land lying 
on any navigable water shall be surveyed in 
such manner that the water shall form one side 
of the survey, and the land be laid. off back 
from the water. (Rev., s. 1716; Code, s. 2769; 
R. C, c. 42, s. 12; 1777, c. 114, s. 10; 1903, ¢. 
B72, suas C¥S.47566:) 

Plots Evidence of Land Actually Surveyed.—The plots 
are evidence of the survey and in case of a mistake of the 
draughtsman in drawing the deed they are admissible to 
show the land actually surveyed, and intended to be in- 
cluded in the grant and deed. Higdon y. Rice, 119 N. C. 
62358 ZO Oe cos 

A plat may be introduced to show that the grant does not 
include the land surveyed. Dugger v. McKesson, 100 N. C. 
1 Gay) an 740: 

The original plat is made a part of the grant for the pur- 
pose of indicating the shape and location of the boundary, 
and is, of course, evidence, though not conclusive, to be 
submitted to the jury as to the true shape and location of 
the land. Redmond vy. Mullenax, 113 N. C. 505, 512, 18 S. 
E. 708. 

Line on Navigable Waters.—A grant of riparian property 
running with a navigable stream will be construed to grant 
only to the low water mark. This rule applies to municipal 
corporations as well as to individuals. State v. Eason, 114 N. 
Co 78750791, 19.9. be Se: 

§ 146-36. Plots and warrants sent to secretary 
of state—The surveyor shall, within one year, 
transmit the plots, together with the warrant or 
order of survey, to the office of the secretary of 
state, or deliver them to the claimant. The sec- 
retary of state shall, on receipt of the plots, file 
one in his office, and attach the other to the grant. 
CRievetsss 1718) 1734. Codenst 276914 Re Cis cna2, ise 
Boy 1770s Cone a Cali 5G Ta) 

Plots as Evidence.—As the county surveyor is required to 
send two plats to the Secretary of State, a certified copy 
can be used in evidence to show the shape of the land sur- 
veyed. Such evidence is not conclusive. Higdon v. Rice, 119 
ING Ca O25 COND ein 200: 

§ 146-37. Special surveyor appointed, if no 
county surveyor.—When the office of county sur- 
veyor is vacant, the county commissioners may 
appoint a special surveyor to survey any lands 
that may be entered; and the plots and ‘certificates 
of such special surveyor, accompanied by a copy 
of the order of the county commissioners appoint- 
ing him, shall be held valid, as if done by a county 
surveyor duly elected. (Rev., s. 1719; Code, s. 
27607 RG Cede los dne ts Cavll4, Sa 1O0sdC. aoe 
7568.) 

§ 146-38. Special surveyor, when county sur- 
veyor interested—W hen a county surveyor 
wishes to have lands surveyed in a county where 
he acts as principal surveyor, for the purpose of 
obtaining a grant, the board of county commis- 
sioners of the county shall appoint some person 
to make the survey, and the entry-taker shall di- 
rect his warrant of survey to such person; and all 
certificates, surveys, and plots of the same shall 
be made under the same regulations as prescribe 
the duty of the county surveyor in similar cases. 
(Revs s. 1721; Codesaaavi4- Ra Ce cea gr i773 
1'828.1C.. 085) Cams (0 69e) 

A deputy surveyor cannot be appointed by a county sur- 


veyor, and if properly appointed a deputy cannot survey his 
own land. Avery v. Walker, 8 N. C. 140. 
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§ 146-39. Record of surveys to be kept.—The 
county commissioners of the several counties of 
the state shall provide a suitable book or books 
for recording of surveys of entries of land, to be 
known as Record of Surveys, to be kept in the of- 
fice of register of deeds as other records are kept. 
And such record shall have an alphabetical and 
numerical index, the numerical index to run con- 
secutively. And it shall be the duty of every 
county surveyor or his deputy surveyor who 
makes a survey to record in such book a perfect 
and complete record of all surveys of lands made 
upon any warrant issued upon any entry, and date 
and sign same as of the day such survey was 
made. (Rev., s. 1722; 1905, c. 242;_C. S. 7570.) 


Vague Record Not Good against Junior Enterer.—Prior to 
this section an entry of the State’s vacant and unappropri- 
ated lands too vague to give notice of the boundaries of the 
land intended to be entered was not sufficient notice to a 
second enterer who has perfected his grant in ignorance of 
the first; and the mere running of the lines of the lands by 
survey or the making of a map by the first enterer which 
he could keep in his possessiorn, or the warrant to the 
county surveyor, necessarily no more definite than the orig- 
inal entry, did not remedy the defective description of the 
entry. This section provides for notice of all surveys and 
such will not hereafter arise. Lovin v. Carver, 150 N. C. 710, 
64: ‘Si. 775: ' 

§ 146-40. Former surveys recorded.—Where any 
ex-county surveyor is alive and has correct min- 
utes or notes of surveys of land on entries made 
by him during his term of office, it shall be lawful 
for him to record and index such survey in such 
record of surveys, and the county’ commissioners 
shall pay for such services ten cents for each sur- 
vey so recorded and indexed. (Rev., s. 1725; 1905, 
eters ot On Moree) 


§ 146-41. What record must show; received as 
evidence.—All surveys so recorded in such book 
shall show the number of the tract of land, the 
name of the party entering, and the name of the 
assignee if there be any assignee, and shall be 
duly indexed, both alphabetically and numerically, 
in such record in the name of the party making 
the entry, and the name of the assignee if there 
be any assignee. Such record of any surveyor or 
deputy surveyor when so made shall be read in 
evidence in any action or proceeding in any 
court: Provided, that if such record differs from 
the original certificates of survey heretofore made 
or on file in office of secretary of state, such orig- 
inal or certified copy of the certificate in secre- 
tary of state’s office shall control. (Rev., s. 1723; 
1905, -¢.242, si 2. 3.62 CoS. 7572.) 


§ 146-42. Fees for recording. — For recording 
and indexing such surveys the surveyor may 
charge twenty-five cents, which shall be paid by 
the party for whom the survey is made; and any 
surveyor shall not be required to make any survey 
until his fees provided by law are paid, including 
the twenty-five cents for recording and indexing. 
(Rey,, 's... 1724; 1905, 1c, 242, 5..43.C. $./7573.) 


§ 146-43. Penalty for failure to make record.— 
Any county surveyor or deputy surveyor failing 
to make such record of any survey within sixty 
days after he makes a survey shall forfeit and pay 
to any party who may sue for the same two hun- 
dred dollars, and be subject to be removed from 
office by the board of county commissioners, and 
if any surveyor is removed the county commis- 
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sioners shall appoint his successor, and all papers 
and records of a public nature in the possession of 
such surveyor so removed, or who may die, shall 
be turned over to his successor in office. (Rev., s. 
1726 1905, c. 242, s. 5; 1907, c. 579, s..1; C. S. 
7574.) 

Art. 5. Grants. 


§ 146-44. Price to be paid for land—Whenever. 
an entry and survey of any vacant and unappro- 
priated land belonging to the state shall be filed 
in the office of the secretary of state, he shall im- 
mediately investigate the character of the land 
and determine its market value from its character 
and location, and thereupon fix the price per acre 
for said lands. Said price so fixed by the secre- 
tary of state shall be paid by the enterer to the 
treasurer of the state before any grant of the 
same is made by the secretary of state. (Rev., s. 
1733; 1909, c. 447; 1927, cc. 8, 83, s. 3; 1929, cc. 78, 
210 2193 19c, 119 HCO, 2575:) 


Local Modification.—Cherokee, Clay, Graham, Macon and 
Swain: Fees for entering land fixed at one and one-half dol- 
lars per acre. 1933, c. 72. 

Moore and Avery: Fees for entering land fixed at not 
less than one and one-half dollars per acre. 1939, c. 125. 

Prior Grants Not Affected by. Subsequent Grant.—If a 
person lay an entry upon and procure a grant for land 
covered by a grant, he acquires no title thereto, as the state 
by the senior grant parted with its title. Janney v. Black- 
well, 138 N. C. 437, 50 S. E. 857. 

All vacant and wunappropriated lands belonging to the 
state, with certain well defined exceptions, are subject to 


entry and grant, and when there are successive grants of 


the same land, the prior grant prevails. 
219) Ne, C. 3377.14 SS) B. 1(2d)) 46. 


Perry v. Morgan, 


§ 146-45. Price paid state treasurer—The state 
treasurer shall receive the money for vacant and 
unappropriated lands upon the presentation to 
him of the certificate of the secretary of state, set- 
ting forth the number and date of the entry, and 
the quantity of acres found by the surveyor to be 
vacant, as the same may appear by the returns 
made to him from.the surveyor or entry-taker, or 
from the entry-taker’s warrant, or the plots of 
sutvey. (Rev.; s.' 1782; Code,*\s. 2777: Ro Cy ¢ 
42° SN DOF *1827 ro eas 18290 S0s"Ce on O76) 


Payment into the state treasury without the certificate of 
the Secretary of State is a voluntary unauthorized act and 
does not entitle the party to a grant, under his entry. 
Buchannan v. Fitzgerald, 41 N. C. 121. 


§ 146-46. Grant issued on auditor’s certificate.— 
No grant shall issue on the treasurer’s receipt for 
the money; but the auditor shall make out and 
deliver to the secretary of state a certificate, con- 
formable to each receipt by him countersigned, on 
which the secretary shall issue the grant. (Rev., 
s, 1728° Gode,, $2778". Ro Cyc. 43, 8.15 ae Looe 
BGs Sheu ese nO re) 


§ 146-47. Manner of issuing grant.—The secre- 
tary of state, on application of claimants, shall 
make out grants for all surveys returned to his 
office, which grants shall be authenticated by the 
governor, countersigned ‘by the secretary, and — 
recorded in his office. The date of the entry, and 
the number of the survey from the certificate of 
survey upon which the grant is founded shall be 
inserted in every grant, and a copy of the plot 
shall be attached to the grant; and no grant shall 
issue upon any survey unless the same be signed 
by the surveyor of the county. Upon certificate 
from the entry-taker that the claimant has as- 
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signed his interest under the entry, a grant shall 
be issued in the name of the assignee: Provided, 
that the assignee is a citizen and resident of this 
state, or has come into the state with the bona 
fide intent. of becoming a resident and citizen 
thereof. (Rev., ss. 1729, 1734, 1735; Code, ss. 
SORT Oke Oe. 4o, S5,019)) 202-1777 Se 1 TA, os 
LOT oo CuloD noel 4°96, C4500 TOF co 20, 08. 
Oo 1889. c..522: CS. 7578.) 

Grants under the State Seal. — A grant without the 
Great Seal of the State affixed does not show title under 
that grant, as it is mandatory that the seal be affixed to 
authenticate the signature of the Governor and Secretary 
of State. Howell v. Hurley, 170 N. C. 798, 83 S. E. 699. 

A paper signed by the Governor and countersigned by the 

Secretary of State, although not bearing the Great Seal of 
the State, is admissible in evidence to show title. Howell v. 
Hurley, 170 N. C. 401,-87 S. E. 107. 
' This case came up twice to be heard, and it was decided 
that as a grant it was not admissible in evidence but as an 
abstract of grant it was admissible as it was entered on 
record, and it will be presumed that the officers performed 
their duty in issuing the grant. Ed. Note. 

Secretary of State Must Sign——A grant of land if not 
signed by the Secretary of State is void. Hunter v. Wil- 
liams, 8 N. C. 221. 

Deputy Signing.—It is necessary that the Secretary of 
State sign the grant, and if he signs it it is valid no mat- 
ter if there has been an attempt to sign by one of the 
deputies. Fowler v. Development Co., 158 N. C. 48, 73 S. E. 
488. 

Section 146-62 makes valid grants signed by a deputy of 
the Secretary of State, provided no vested rights are inter- 
fered with. Ed. Note. 

Place of Signature Immaterial.—It is not necessary that 
the Secretary of State countersign at any especial place on 
the grant to make it valid. Richards v. Lumber Co., 158 
I OPE ey imo a ig eC 

Secretary of State Must Issue.—Where the claimant has 
complied with the law, and it appears from the warrant and 
survey that the entry taker and surveyor have discharged 
their duties, the Secretary must issue the grant, and has 
no discretion in the matter. Wool v. Saunders, 108 N. C. 
729, 13S. E. 294. 


§ 146-48. Registration of grants.——Every person 
obtaining a grant shall, within two years after 
such grant is perfected, cause the same to be reg- 
istered in the county where the land lies; and any 
person may cause to be there registered any cer- 
tified copy of a grant from the office of the secre- 
tary of state, which shall have the same effect as 
if the original had been registered. (Rev., s. 1729; 
Piodews sort: Ik. C., c, 42,181 983. Re SaGi42) 57.24" 
Mp Ba5) Clos 14701796, c. 4555517995 6) S25,0Sin 2s 
C.°S:. 7579.) 


Grant Not Void for Failure to Register it—A grant is not 
void because of failure to record it. A junior grant that is 
recorded is not valid until there has been seven years ad- 
verse possession. North Carolina Mining Co. v. Westfeldt, 
151 Fed. 290. 

Sufficient Evidence for Registration.—The certificate of 
the Secretary of State of North Carolina, attached to a 
grant of land and attested by the great seal of the State, is 
sufficient evidence of its official character to warrant its 
registration without further proof. Barcello v. Hapgood, 118 
N. C. 712, 732, 24 S. E. 124; Wyman v. Taylor, 124 N. C. 
426, 32 S. E. 740; Ray v. Stewart, 105 N. C. 472, 11 S. E. 
182. 

Extension of Time for Registration.—‘‘Prior to 1885 the 
statutes provided that all grants, deeds, etc., be registered 
in the county wherein the land was situated within two 
years from the date thereof. With one or two omissions, 
the Legislature uniformly extended the time for registration 
for two years. The Supreme Court with equal* uniformity 
held that such instruments, when registered within two 
years from their date or within the extended period, were 
good and valid for all purposes from their date by relation.” 
Janney v. Blackwell, 138 N. C. 437, 438, 439, 50 S. E. 857. 

Cited in United States v. 7,405.3 Acres of Land, 97 F. (2d) 
417. 


§ 146-49. Grant issued in case of claimant’s 
death.—In case of the death of any person having 
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made an entry of lands, pending the same or be- 
fore making out the grant, the secretary shall issue 
the grant in the name of the decedent; and those 
interested, as heirs at law, devisees, tenants in 
dower, by the curtesy, or otherwise, shall have 
the same estate as if the land had been granted 
during the life of the decedent. (Rev., s. 1730; 
Code fs es (e0 vane ©. Ose see sae 71 c. 448. 


‘6; 1798, c. 439, s. 6; C. S. 7580.) 


§ 146-50. When secretary of state may withhold 
grant.—When application is made for a grant, if 
the secretary of state has reason to believe that 
the land covered by any entry and the surveys 
made in pursuance of the same is the property of 
the state board of education, he may, in his dis- 
cretion, withhold the issuance of a grant for same 
until the engineer of the state board of education 
or surveyor appointed by the board shall have ex- 
amined into the matter and made his report. And 
if the engineer or surveyor shall report that the 
lands in question are the property of the state 
board of education and not subject to entry, the 
secretary of state shall not issue a grant on such 
entry and surveys. If the secretary of state has 
reason to believe that the land for which a grant 
is sought has already been granted and does not 
belong to the state, he shall not issue grant for 
the same until it appears to his satisfaction that 
the land does belong to the state and is subject 
to entry. 

The secretary of state shall withhold a grant 
to any and all vacant and unappropriated lands 
lying within or immediately adjacent to the 
boundaries of any and all national forest pur- 
chase areas; also to lands within or near state 
forests and parks, and such other areas as the 
department of conservation and development 
may request to be withheld for dedication to 
public use as state forests, state parks, game 
refuges or other recreational areas. The secre- 
tary of state is further authorized to furnish to 
the department of conservation and develop- 
ment all available information on such tracts or 
parcels of vacant land. The department of con- 
servation and development, after proper investi- 
gation, may then request the permanent dedica- 
tion of these lands to the State as state forests 
and parks, game and wild life refuges or other 
type of economic or recreational areas. If the 
department of conservation and development 
should decide that the lands in question are too 
small or in other ways unsuitable for administra- 
tion as such state forests and parks but are 
more suitable for the consolidation of publicly 
owned forests, parks, game refuges or other rec- 
reational areas, it may upon approval by the 
governor request the secretary of state and the 
said secretary is hereby directed, payment of the 
usual official and service fees therefor to be made 
in such manner as the said secretary may di- 
rect, to issue a grant for said land to such agency 
as may have the direction and supervision over 
such publicly owned forests, parks, game refuges 
or other recreational areas, or it may enter into 
agreement with federal or other public and pri- 
vate agencies for exchange of lands in order to 
bring about the consolidation of publicly owned 
forests, parks, game refuges or other recrea- 
tional areas; and on approval of such agreements 
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for exchange by the governor, the secretary of 
state, on request of the department of conserva- 


tion and development, shall issue grants in ac- 
cordance with such agreements. (Rev., s. 1727; 
1903, c. 272, s. 3;,1935, c. 173; C. S. 7581.) 

Editor’s Note.—The case of Wool v. Saunders, 108 N. C. 


729, 13 S. FE. 294, laid down the rule that the Secretary of 
State must issue a grant when enterer had complied with 
all requirements. But by this section the rule is changed. 

The last paragraph of this section was added by the 1935 
amendment. 


§ 146-51. Cutting timber on land before obtain- 
ing a grant.—If any person shall make an entry 
of any lands, and before perfecting title to same 
shall enter upon such lands and cut therefrom any 
wood, trees, or timber, he shall be guilty of a 
misdemeanor. Any person found guilty under the 
provisions of this section shall further pay to the 
state double the value of the wood, trees, or tim- 
ber taken from the land, and it shall be the duty 
of the solicitor of the district in which the land 
lies to sue for the same. (Rev., s. 3741; 1903, c. 
PU PY ait ed GSP LEP) 


§ 146-52: Transferred to § 104-25. 


§ 146-53. Card index system for grants.—The 
secretary of state shall install in his office a card 
index system for grants, and every warrant, plct, 
and survey that can be found shall be encased in 
separate envelopes. Each card and _ envelope 
shall show substantially the following: 


ta aie ote es County. SAA RL: 


er 2  Y 


Grant No. Issued 
Grant Book Page 
Entry No. Entered 
File SNOMEOE LES Ein eee netials 
Location 
Remarks: 


eo eee eee reece ee LHOULC «cere e eee eevve 


Vie es CC Eee ciewese Yh ABU ec ldce 6.0 0 0 60 6 0 6 6 
eee eee eee eee ee SILO LUE «eee ee cre eee ve 


© eels 0 el ola a 0) 610 6 8-0 vl 60 © 16 8.016 6 6 © 


Such grant books as are old and falling to pieces 
shall be recopied, and whenever any part of the 
record of a grant is partly gone or destroyed 
the secretary of state shall restore same, if he 
can do so with accuracy from the description 
in the plot and survey upon which the grant was 
issued and original record made. (1909, c. 505, 
SEV alee PAMRIOAI CS SY irdagev ks) 


§ 146-54. Grant of Moore’s Creek battlefield au- 
thorized.—In conjunction with an act of Congress 
relating to the establishment of the Moore’s Creek 
National Military Park (June 2, 1926, c. 448, s. 2, 
44 Stat. 684, U. S. Code, Title 16, ss. 422-422(d), 
the Governor of the State of North Carolina is 
hereby authorized to execute to the United States 
Government a deed vesting the title to Moore’s 
Creek Battlefield, Pender County, in said United 
States Government on behalf of the State of North 
Carolina, to preserve the same as an _ historical 
battlefield: Provided, that the consent of the 
State of North Carolina to such acquisition by 
the United States is upon the express condi- 
tion that the State of North Carolina shall 
so far retain a concurrent jurisdiction with the 
United States over such battlefield as that all civil 
and criminal processes issued from the courts 
of the State of North Carolina may be executed 
thereon in like manner as if this authority had 
not been given: Provided further, that the title to 
said battlefield so conveyed to the United States 
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shall revert to the State of North Carolina unless 
said land is used for the purpose for which it is 
ceded. (1925, c. 40; 1927, c. 56.) 

Editor’s Note.—The 1927 amendment struck the words 
“and that the state of North Carolina also reserves author- 
ity to prevent all violation of its criminal laws committed 


on said tract of land so ceded’? which immediately preceded 
the last proviso. 


Art. 6. Correction of Grants. 


§ 146-55. Change of county line before grant is- 
sued or registered.—All grants issued on entries 
for lands which were entered in one county, and 
before the issuing of the grants therefor, or the 
registration of the grants, by the change of for- 
mer county lines, or the establishment of new 
lines, the lands so entered were placed in a 
county, or in counties different from that in 
which they were situated, and the grants were 
registered in the coumty where the entries were 
made, shall be good and valid, and the registra- 
tion of the grants shall have the same force and 
effect as if they had been registered in the county 
where the lands were situated; and all persons 
claiming under and by such grants may have 
them, or a certified copy of the same, from the 
office of the secretary of state, or from the office 
of the register of deeds when they had been 
erroneously registered, recorded in the office of 
the register of deeds of the county or counties 
where the lands lie, and such registration shall 
have the same force and effect as if the grants 
had been duly registered in such county or 
counties. (Rev., s. 1736; 1897, c. 37; C. S. 7585.) 

When the entry and survey are made in one county, the 
registering of the deed in that county gives good title al- 
though a new county may have been organized including the 
land granted before the grant was registered. Wyman vy. 


Taylor, 124 N. C. 426, 32 S. E. 740; McMillan v. Gombill, 
ey INE LORS TRIS oy Brkb 


§ 146-56. Entries in wrong county.—Whereas 
many citizens of the state, on making entries of 
lands near the lines of the county wherein they 
reside, either for want of proper knowledge of 
the land laws of the state or not knowing the 
county lines, have frequently made entries and 
extended their surveys on such entries into other 
counties than those wherein they were made, and 
obtained grants on the same; and _ whereas 
doubts have existed with respect to the validity 
of the titles to lands situated as aforesaid, so far 
as they extend into other counties than those 
where the entries were made; for remedy where- 
of it is hereby declared that all grants issued on 
entries made for lands situated as aforesaid shall 
be good and valid against any entries thereafter 
made or grants issued thereon. (Rev., s. 1737; 
Code; 's.. 27843 Re Cy 6.49, $s. 27 18055) earoman 
183946 17 Cr SS 7586) 

Entry in County Where No Part of Land Lies.—land can 
only be entered in the county where it lies, and entry and 
grant in another county is void. Lunsford v. Bostion, 16 N. 
C. 483; Harris v. Norman, 96 N. C. 59, 2 S. E. 72; Avery v. 
Strother, 1 N. C. 558. 

Found in Two Counties.—This section only extends to 
cases where the entry of land lying partly in two counties, 
which is unknown to the grantee, is made only in one 


county. In such cases the statute cures the defect. Harris 
ve UNOrmati 96. N.C. noo oom Puntsa, 


§ 146-57. Errors in surveys of plots corrected.— 
Whenever there may be an error by the surveyor 
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in plotting or making out the certificate for the 
secretary’s office, or the secretary shall make a 
mistake in making out the courses agreeable to 
such returns, or misname the claimant, or make 
other mistake, so as such claimant shall be in-. 
jured thereby, the claimant may prefer a peti- 
tion to the superior court of the county in which 
the land lies, setting forth the injury which he 
might sustain in consequence of such error or 
mistake, with all the matters and things relative 
thereto; and the court may hear testimony re- 
specting the truth of the allegations set forth in 
the petition; and if it shall appear by the testi- 
mony, from the return of the surveyor or the 
error of the secretary, that the patentee is 
liable to be injured thereby, the court shall direct 
the clerk to certify the facts to the secretary of 
state, who shall file the same in his office, and 
correct the error in the patent, and likewise in 
the records of his office. The costs of such suit 
shall be paid by the petitioner, except when any 
person may have made himself a party to pre- 
vent the prayer of the petitioner being granted, 
in which case the costs shall be paid as the court 
may decree. The benefits granted by this section 
to the patentees of land shall be extended in all 
cases to persons claiming by, from, or under 
their grants, by descent, devise, or purchase. 
When any error is ordered to be rectified, and 
the same has been carried through from the 
grant into mesne conveyances, the court shall di- 
rect a copy of the order to'be recorded in the reg- 
ister’s book of the county: Provided, no such 
petition shall be brought but within three years 
after the date of the patent; and if brought after 
that time, the court shall dismiss the same, and 
all proceedings had thereon shall be null and of 
no effect: Provided further, nothing herein 
shall affect the rights or interest of any person 
claiming under a patent issued between the 
period of the date of the grant alleged to be 
erroneous and the time of filing the petition, un- 
less such person shall have had due notice of the 
filing of the petition, by service of a copy there- 
of, and an opportunity of defending his rights 
before the court according to the course of the 
common law. (Rev., s. 1738; Code, s. 2785; R. 
C., c. 42, s. 28; 1790, c. 326; 1798, c. 504; 1804, c. 
oop -1514.¢,-876" C.°S.,.7587.) 


§ 146-58. Resurvey of lands to correct grants.— 
Persons who have heretofore entered or may 
hereafter enter vacant Jands shall not be defeated 
in their just claims by mistakes or errors in the 
surveys and plots furnished by surveyors, but in 
every case where the purchase money has been 
paid into the state treasury within the time pre- 
scribed by law after entry and survey or plot 
furnished shall be found to be defective or erro- 
neous, the party having thus made entry and 
paid the purchase price may obtain another war- 
rant of survey from the entry-taker of the county 
where the land lies, and have his entry surveyed 
as is directed by existing laws, and on presenting 
a certificate of survey and two fair plots thereof 


- to the secretary of state within six months after 


the payment of the purchase money, the party 
making such entry and paying such purchase 
price shall be entitled to receive, and it shall be 
the duty of the secretary of state to issue to 
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him, the proper grant for the lands so entered. 
(Rev., s. 1739; 1901, c. 734; C. S. 7588.) 


§ 146-59. Lost seal replaced.—In all cases where 
the seal annexed to a grant is lost or destroyed 
the governor may, on the certificate of the sec- 
retary of state that the grant was fairly obtained, 
cause the seal of the state to be affixed thereto. 
(Rev., 8. 1740: Codes, 2781; RK. C., ©. 42, s. 24; 
1807, c. 727; C. S. 7589.) 


§ 146-60. Errors in grants corrected.—If in is- 
suing any grant the number of the grant or the 
name of the grantee or any material words or 
figures suggested by the context have been 
omitted or not correctly written or given, or the 
description in the body of the grant does not 
correspond with the plot and description in the 
surveyor’s certificate attached to the grant, or if 
in recording the grant in his office the secretary 
of state has heretofore made or may hereaiter 
make any mistake or omission by which any part 
of any grant has not been correctly recorded, 
the secretary of state shall, upon the application 
of any party interested and the payment to him 
of his lawful fees, correct the original grant by 
inserting in the proper place the words, figures, 
or names omitted or not correctly given or sug- 
gested by the context; or if the description in 
the grant does not correspond with the survey- 
or’s plot or certificate, he shall make the former 
correspond with the latter as the true facts may 
require. In case the party interested prefer it, 
the secretary of state shall issue a duplicate of 
the original grant, including therein the correc- 
tions made; and in those cases in which grants 
have not been correctly recorded he shali make 
the proper corrections upon his records, or by 
rerecording, as he may prefer; and any grant cor- 
rected as aforesaid may be recorded in any 
county of the state as other grants are recorded, 
and have relation to the time of the entry and 
date of the grant as in other cases. (Rev., s. 1741; 
1889, c. 460; C. S. 7590.) 


Power to Correct Errors Not Judicial—_The power con- 
ferred upon the Secretary of State to correct errors in 
grants of State’s land, by supplying omissions, or correct- 
ing the names of grantees, material words or figures, etc., 
confers on him only a ministerial authority and not a judi- 
cial power. Herbert v. Union Development Go. 79 Nien Ce 
662, 103 S. E. 380. 


§ 146-61. Irregular entries validated.—Wherever 
persons have prior to January first, one thou- 
sand eight hundred and eighty-three, irregularly 
entered lands and have paid the fees required by 
law to the secretary of state, and have obtained 
grants for such lands duly executed, the title to 
the lands shall not be affected by reason of such 
irregular entries; and the grants are hereby de- 
clared to be as valid as if such entries had been 
properly made. (Revijis. 1743:" Code, s= 2761; 
1868-9, c. 100, s. 4; 1868-9, c. 173, s. 6; 1874-5, c. 
ase CG Saou ls) 

In General.—An irregularity in receiving grants from the 
state is cured by this act. Wyman v. Taylor, 124 N. C. 426, 
32 S. EH. 740. 

§ 146-62. Grant signed by deputy secretary of 
state validated—Where state grants have here- 
tofore been issued and the name of the secretary 
of state has been affixed thereto by his deputy 
or chief clerk, or by any one purporting to act 
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in such capacity, such grants are hereby declared 
valid; but nothing herein contained shall inter- 
fere with vested rights. (Rev., s. 1744; 1905, c. 
Bie Cara ea oe) 


This section does not interfere with vested rights, and 


therefore a grant countersigned by a clerk is not valid if it i 


but is valid as between the 
Richard 


conflicts with a prior grant, 
state and the grantee, if there was no prior grant. 
Ve Ritter, Lumbery Con 158) Now. 54,076) San lye ndase 

§ 146-63. Time for registering grants extended. 
—All grants from the state of North Carolina of 
lands and interests in land heretofore made, 
which were required or allowed to be registered 
within a time specified by law, or in the grants 
themselves, may be registered in the counties in 
which the lands lie respectively at any time with- 
in six years from the first day of January, nine- 
teen hundred and eighteen, notwithstanding the 
fact that such specified time has already expired, 
and all such grants heretofore registered after 
the expiration of such specified time shall be 
taken and treated as if they had been registered 
within such specified time: Provided, that noth- 
ing herein contained shall be held or have the 
effect to divest any rights, titles, or equities in or 
to the land covered by such grants, or any of 
them, acquired by any person from the state of 
North Carolina by or through any entry or 
grant made or issued since such grants were re- 
spectively issued, or those claiming through or 
under such subsequent entry or grant. (Rev., 
s. 1747; 1893, c. 40; 1901, c. 175; 1905, c. 6; 1907, 
¢. 805; 1909, c. 167+ 1911; c.° 182s" Ex) Sess." 1913, 
c.1 27; UEx.” Sess.11918) "ce, 46901916, 7: 2703771917, 
c. 84; Ex. Sess. 1920, c. 78: 1921, c. 153; C. S. 
7593.) 


Editor’s Note.—By the Public Laws of Extra Session 1920 
the time for registration was extended two years. The Pub- 
lic Laws of 1921 extended this time two years more. 

Registration against Junior Grant.—Where neither Party 
has possession the senior grant is valid against a junior 
grant duly recorded no matter how long registration may 
have been delayed by senior grantee. Janney v. Blackwell, 
138 N. C. 437, 50 S. E. 857. 

It is not necessary that a grant from the state be regis- 
tered to make it valid. The retroactive statutes making 
grants registered after the time prescribed valid, gives 
good title against a junior grant duly recorded. Dew v. 
Pyke, 145 N. C. 300, 59 S. E. 76 


§ 146-64. Time for registering grants extended. 
—The time is hereby extended until September 
first, one thousand nine hundred and twenty- 
six, for the proving and registering of all 
deeds of gift, grants from the State, or other 
instruments of writing heretofore executed and 
which are permitted or required by law to be 
registered, and which were or are required to be 
proved and registered within a limited time from 
the date of their execution; and all such instru- 
ments which have heretofore been or may be 
probated and registered before the expiration of 
the period herein limited shall be held and 
deemed, from and after the date of such registra- 
tion, to have been probated and registered in due 
time, if proved in due form, and registration 
thereof be in other respects valid: Provided, 
that nothing in this section shall be held or 
deemed to validate or attempt to validate or give 
effect to any informal instrument; and Provided 
further, that this section shall not affect pending 
litigation: Provided further, that nothing here- 
in contained shall be held deemed to place any 
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limitation upon the time allowed for the regis- 
tration of any instrument where no such limit is 
now fixed by law. (Ex. Sess. 1924, c. 20.) 

Cross Reference—As to holdings prior to this section, see 
notes to § 146-47. 

Effect on § 47-26.—Where a mother has made a deed of 
gift of her lands to her son, who has failed to have it reg- 
istered in the time required by § 47-26, and it is for that 
reason void, a later curative statute extending the time for 
registration cannot revive the void deed to the son. Un- 
der the facts, vested rights thereunder have been acquired. 
Booth v. Hairston, 193 N. C. 278, 136 S. E. 879, 57 A. Ll. R. 
1186; (rehearing) 195 N. C. 8, 141 S. E. 480. 

§ 146-65. Time for registering grants extended. 
—The time for the registration of grants is- 
sued by the State of North Carolina be and the 
same is hereby extended for a period of two years 
from January first, nineteen hundred and twenty- 
five: Provided, that nothing herein contained 
shall be held or have the effect to divest any 
rights, titles or equities in or to the land covered 
by such grants, or any of them, acquired by any 
person from the State of North Carolina by or 
through any entry or grant made or issued since 
such grants were respectively issued, or those 
claiming through or under such subsequent entry 
or ‘grant: (1925, 6:97.) 


§ 146-66. Further extension. — The time fo: 
the registration of grants issued by the State of 
North Carolina, or copies of such grants duly 
certified by the Secretary of State under his of- 
ficial seal, be and the same hereby is extended 
for a period of two years from the first day of 
January, nineteen hundred® twenty-seven, and 
such grants or copies thereof duly certified as 
above set forth may be registered within such 
time as fully as the original might have been reg- 
istered at any time heretofore: Provided, that 
nothing herein contained shall be held or have the 
effect to divest any rights, titles, or equities in or 
to the land covered by such grants or any of them, 
acquired by any person from the State of North 
Carolina by or through any entry or grant made 
or issued since such grants were respectively is- 
sued, or those claiming through or under such 
subsequent entry or grant. (1927, c. 140.) 


Art. 7. Grants Vacated. 


§ 146-67. Civil action to vacate grant. — When 
any person claiming title to lands under a grant, 
or patent from the king of Great Britain, any of 
the lords proprietors of North Carolina, or from 
the state of North Carolina, shall consider him- 
self aggrieved by any grant or patent issued or 
made since the fourth day of July, one thousand 
seven hundred and seventy-six, to any other per- 
son, against law or obtained by false suggestions, 
surprise, or fraud, the person aggrieved may 
bring a civil action in the superior court for the 
county in which such land may be, together with 
an authenticated copy of such grant or patent, 
briefly stating the grounds whereon such patent 
should be repealed and vacated, whereupon the 
grantee, patentee, or the person, owner, or 
claimant under such grant or patent, shall be re- 
quired to show cause why the same shall not be 
repealed and vacated. (Rev., s. 1748; Code, s. 
2786; R.'C., c. 42, s. 29: C, S$. 7504.,) 


Collateral Attack of Grant.—If the land be not subject to 
entry, the grant is void and may be attacked collaterally. 
Janney v. Blackwell, 138 N. C. 437, 50 S. E. 857. 
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Plaintiff Must Claim an Interest in Land.—An action can- 
not be had under this section unless it is made to appear that 
the plaintiff has an interest in the land claimed by the de- 
fendant. Wadsworth v. Cozard, 175 N. C. 15, 94 S. E. 670. 
Jones v. Riggs, 104 N. C. 281, 70 S. E. 465. 

Where the state has no interest in the land an action ‘to 
vacate a grant must be brought by the party in interest in 
his own name and at his own expense. State v. Bland, 
fT oomNee Gor 739, 23la obs, (475; 

A grant cannot be set aside at the suit of a junior grantee 
on the ground of fraud practiced on the state. Henry v. Mc- 
Royse iol) Nn ©..586; 4209. E, 955. 

Action for Land in Several Counties.—When it appears in 
an action for the cancellation of several grants brought un- 
der the provisions of this section, some of which lay in a 
different county from that wherein the action was brought, 
that the allegation of fraud and false suggestion involve 
one and the same transaction, affecting each and all the 
grants, the subject of the litigation, it is unnecessary to 
bring a separate action in respect to the grants issued in 
the other county, some of the lands, the subject of the ac- 
tion lying in the county wherein the action was brought. 
Hardwood v. Waldo, 161 N. C. 196, 76 S. E. 680. 

Only Means of Attacking Grants.—It is well settled that 
a grant can only be vacated by proceedings under the stat- 
ute secs. 146-68, 146-69. Crow v. Holland, 15 N. C 417. 
Kimsey v. Munday, 112 N. C. 816, 830, 17 S. E. 583. Mc- 
Namee v. Alexander, 109 N. C. 242, 13 S. E. 777. 


§ 146-68. Judgment recorded in secretary of 
State’s office—If, upon verdict or demurrer, the 
court believe that the patent or grant was made 
against law or obtained by fraud, surprise, or 
upon untrue suggestions, they may vacate the 
same; and a copy of such judgment, after being 
recorded at large, shall be filed by the’ petitioner 
in the secretary of state’s office, where it shall be 
recorded in a book kept for that purpose; and the 
secretary shall note in the margin of the original 
record of the grant the entry of the judgment, 
with a reference to the record in his office. (Rev., 
Pei aonCodene. 2787 2° Ro C,,. c. 425 's080! 1 Coo. 
7595.) 


§ 146-69. Action by state to vacate grants——An 
action may be brought by the attorney-general, 
in the name of the state, for the purpose of va- 
cating or annulling letters patent granted by the 
state, in the following cases: 


1. When he has reason to believe that such 
letters patent were obtained by means of some 
fraudulent suggestion or concealment of a 
material fact, made by the person to whom the 
same were issued or made, or with his consent or 
knowledge; or 

2. When he has reason to believe that such 
letters patent were issued through mistake, or in 
ignorance of a material fact; or 

8. When he has reason to believe that the 
patentee, or those claiming under him, have done 
or omitted an act, in violation of the terms and 
conditions on which the letters patent were 


-granted, or have by any other means forfeited 


the interest acquired under the same. (Rev., s. 
m+ Code, s. 2788: -C. C: P., s. 367; C. S. 7596.) 


State Must Be a Party Interested.—The state can only 
bring action under this section to vacate a grant, when title 
would vest in the state upon cancellation of the grant. State 
waepiand, 123 N.C: 739; 31 S. EB. 475 

Attorney-General Must Bring Action.—The right to bring 
action to set aside a grant because of fraud practiced on the 
state must be brought by the attorney-general in the name 
of the state, and cannot be brought by any other person. 
Henry v. McCoy, 131 N. C. 586, 42 S. E. 955; Jones v. Riggs, 


Beio¢ N- C..281, 70 S. E. 465. 


Grounds for Vacating.—Where a grant has been in strict 
compliance with the law, rights of property have been ac- 
quired which can not be taken away, even by the state, in 
the absence of an allegation of fraud or mistake, except 
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after compensation and under the principle of eminent do- 
main. State v. Spencer, 114 N. C. 770, 19 S. E. 93. 

Applicable Only to Land Grants.—A license to sell liquor 
is not a letter patent to be vacated by quo warranto under 
this section. Hargett v. Bell, 134 N. C. 394, 46 S. E. 959. 

Proceeding by the attorney-general to vacate a charter of 
a corporation cannot be brought under this section, or be- 
cause of any authority vested by this section, but must be 
brought under section 55-126. Attorney-General v. Holly 
Shelter R. Co., 134 N. C. 481, 46 S. E. 959. 


Art. 8. Phosphate Beds. 


§ 146-70. Phosphate beds in navigable waters 
entered.—Any resident of this state who shall 
make affidavit before the clerk of the superior 
court of any county through which such naviga- 
ble stream may flow, that he has discovered in 
any navigable stream or waters of this state any 
phosphate rock or phosphate deposit therein shall 
have authority and power to enter under the 
entry laws of this state so much of the bed of 
any such navigable stream or waters as_ shall 
not exceed in any one entry two miles in length 
up the middle of any such stream or water for 
the purpose of digging, mining, or removing any 
such deposit or rock. (Rev., s. 1751; 1891, c. 476; 
C. S. 7597.) 


§ 146-71. Grant obtained; term; royalty——Upon 
such affidavit being filed with the entry-taker, 
and upon a survey and plot being made of such 
entry by the county surveyor as is now required 
by law in cases of entry of land, being made and 
certified to the secretary of state with a copy of 
such affidavit and entry so made, the secretary 
of state shall issue a patent or grant to such 
person, his heirs or assigns, for a term of twenty- 
five years for the land, with the proviso and con- 
dition inserted therein that the grantee therein 
shall pay to the treasurer of the state at the end 
of every three months a royalty of one dollar 
per ton for every ton of the crude phosphate 
rock or deposit mined, dug, or removed. (Rev., 
s, 1752;.1891, c. 476, s. 2; C. S. 7598.) 


§ 146-72. Exclusive right to mine; bond for 
royalty——Such grantee, his heirs or assigns, shall 
have the exclusive right to mine, dig, or reraove 
any such phosphate rock or deposit for the term 
of twenty-five years from the date of the patent 
upon paying the royalty of one dollar specified 
in the patent: Provided, however, that as a con- 
dition precedent to the granting of any such 
patent each company or person making any such 
entry shall enter into bond with sufficient surety 
in the penal sum of five thousand. dollars, condi- 
tioned for the making of faithful and true re- 
turns to the treasurer of the state of the number 
of tons of phosphate rock and phosphate deposit 
so dug, mined, or removed, at the end of every 
month, and the punctual payment to the treas- 
urer of the royalty of one dollar per ton upon 
every ton of the crude rock, without being 
steamed or dried, at the end of every three 
months, and the bond and sureties shall be sub- 
ject to the approval now required by law for the 
bonds of state officers. (Rev., s. 1753; 1891, c. 
476, s. 3; C. S. 7599.) 


§ 146-73. Navigation not obstructed by grantee. 
—No grant issued under the provisions of this 
article shall confer upon the person receiving the 
same the right to obstruct the navigation of any 
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such stream or water, nor confer upon such per- 
son or his assigns any other right than that 
granted to take, mine, or dig phosphate rock or 
deposit therefrom. (Rev., s. 1754; 1891, c. 476, 
Satara (S000, ) 


§ 146-74. Fees for issuing grant for phosphate 
beds.—No fee or cost shall be charged or col- 
lected by the secretary of state of any person 
or corporation receiving any patent or grant 
under this article, except the fee allowed by law 
to the secretary of state for issuing a patent 
under the entry laws of the state. (Rev., s. 1755; 
1891, c. 476, s. 5; C. S. 7601.) 


§ 146-75. Failure to operate for two years va- 
cates grant.—Any person or corporation who shall 
fail to dig, mine or remove phosphate rock or 
deposit from any such stream or water to which 
he or it may be entitled under any patent or 
grant issued under the provisions of this article 
for the period of two years from the date of the 
patent, or after beginning digging, mining, or 
. removing the same, shall fail to continue to so 
dig, mine, or remove the same for the period 
of ‘two years, shall forfeit all rights therein 
granted, and the territory shall immediately 
thereupon become subject to entry under the 
provisions of this article without making the 
affidavit of the discovery of any such deposits 
orrocks..\( Rey, is. 17565, 1891 66.2476. sc,b" Cy om. 
7602.) 


§ 146-76. Mining phosphate without grant. — 
Any person or corporation resident of this state 
shall have the right to mine, dig, or remove phos- 
phate rock or deposits from any of the navigabie 
streams or waters in this state to which no ex- 
clusive patent or grant may have been issued, 
upon such person or corporation first entering 
into bond in the penal sum of five thousand dol- 
lars, payable to the treasurer of the state, for 
the payment of the same royalty, in the same 
manner and under the same regulations as are 
prescribed in this article for persons operating 
under a grant; but nothing in this section shall 
be construed to give to any such person or cor- 
poration any exclusive franchise or privilege to 
dig, mine, or remove any such phosphate rock 
or deposit from any stream or water of this 
state. (Rev:, s.117577 1891, c 476,37 ©, Sw 7603.) 


§ 146-77. Mining phosphate rock in rivers. — If 
any person shall dig, mine, or remove any phos- 
phate rock or deposit from any of the navigable 
waters of this state, except for the purpose of 
prospecting and discovering as allowed by law, 
he shall be guilty of a misdemeanor, and shall 
also forfeit and pay ten dollars per ton for every 
ton of phosphate rock or deposit so mined, dug, 
or removed, one-half to the use of the state and 
the other one-half to go to the informer. (Rev., 
s. 3744; 1891, c. 476, s. 8; C. S. 7604.) 


SUBCHAPTER II. LANDS CONTROLLED 
BY STATE BOARD OF EDUCATION. 


Art. 9. Swamp Lands Reclaimed. 


§ 146-78. Power in state board of education. — 
The state board of education is invested with full 
power to adopt all necessary ways and means for 
causing so much of the swamp lands to be sur- 


CH. 146. STATE LANDS 


§ 146-83 


veyed as it may deem capable of being reclaimed, 
and shall cause to be constructed such canals, 
ditches, roads, and other necessary works of im- 
provement as it may deem proper and necessary. 
(Rev., s. 4036; Code, s. 2508; R. C., c. 66, s. 5; R. 
S., c. 67, s. 5; 1885, c. 70, ss. 1, 2, 4; 1899, c. 253, 
s. 5; C. S. 7605.) 


§ 146-79. Expenditures limited. — The state 
board of education shall not lend or expend any 
part of the public moneys, stocks, funds, or prop- 
erty vested in it by law, or under its control, for 
the purpose of reclaiming lands, or for any otHer 
purpose whatsoever, except by the direction of the 
general assembly. (Rev., s. 4037; Code, ss. 2515, 
2530°'R. GC, c.-66, $).1271870-1, c, 2793" Ca, 7000,) 


§ 146-80. Purchase and exchange of land.— 
Whenever, in the process of draining, it may be 
necessary, in order to prevent a sacrifice of the 
interests of the state, to purchase small tracts 
owned by individuals, ‘the corporation may buy 
them, or exchange for them some other portions 
of the swamp lands; and the lands thus acquired 
by the corporation shall be held by it as other 
swamp lands. (Rev., s. 4038; Code, s. 2517; R. 
Cy, CaOGiese 14s) Cols e607 5) 


§ 146-81. Title vested in board by written con- 
sent.—Whenever it is necessary to construct any 
such works on the lands of any individual pro- 
prietor, his written consent, without any formal 
deed of conveyance of the lands necessary to the 
work and its future enjoyment, shall vest the title 
thereof in the corporation forever; and when any 
infant or person non compos mentis is owner 
thereof, his guardian is authorized to give such 
consent; and a feme covert and her husband may 
do so without any private examination; and the 
consent so given shall be valid for all purposes. 
(Rev.,.s., 4039: Code, s. 2509: R..C. c, 66s. 6.5: 
Ss..Cpg6 t 8.00 5G. 5-47 O05) 


§ 146-82, Condemnation of lands. — Whenever 
the consent of the proprietor shall be withheld, 
the corporation’s agents may enter on the lands 
and lay off so much as may be necessary to be 
used in such work, the value of which shall be 
assessed to the proprietor according to law; and, 
upon the payment thereof, the title shall be vested 
in the corporation forever. In the assessment of 
valuation, the benefit that will accrue to the pro- 
prietor by reason of the improvement may be 
likewise reckoned and set off against the damages. 
The proceedings for such condemnation shall .be 
the same as are provided for condemnation of 
lands by railroad corporations. And the corpor- 
ation’s officers and agents shall have a right to en-- 
ter upon the lands of all persons whomsoever, for 
the purpose of surveying. (Rev., s. 4040; Code, ss. 
2510, 2518: R. C., c. 66, s. 7: R. S, © 67s. 7. C 
S. 7609.) 


§ 146-83. Private lands assessed for benefits. — 
When there are lands owned by _ individuals’ 
which can be reclaimed by reason of the canals, 
ditches,-or other works of the corporation, the 
same shall be assessed to contribute an equitable 
proportion of the cost cf such works; which as- 
sessment shall be made by the board or a board 
of commissioners appointed by them, and the 
same shall be charged on the lands; but the cor- 
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poration, by contract with individual proprietors, 
may agree upon the assessment, and accept pay- 
ment thereof in labor or money. (Rev., s. 4041; 
eae Wo. ove Al.. COU, Sa Seudkco Opt: Ol. S85 
Ce5.7510)) 

§ 146-84. Regulations for surveying, reclaiming, 
and assessing.—The state board of education may 
enact all necessary rules and regulations for sur- 
veying and reclaiming the swamp lands; for as- 
sessing the lands of individuals which may be im- 
proved by the works, and for collecting assess- 
ments; and the assessments shall be published 
weekly for five weeks in one of the newspapers 
published in Raleigh, and also filed in the office 
of the clerk of the superior court of the county 
wherein the lands assessed are situate. If no ob- 
jections are filed at the court next after such ad- 
vertisement, the assessments shall be confirmed 
by the court and the lands adjudged liable for 
the amount, and execution may be issued for the 
sale thereof to satisfy the same, on motion to the 
court for that purpose; and if any reasons be 
shown against the assessments, they shall be 
heard and determined by the court, and the as- 
sessments shall be increased or diminished, as the 
court shall adjudge. (Rev., s. 4042; Code, s. 2512; 
pee ©. 60. Ss. O- k> ,, c. 67, §.19°, 1800. c. 254, 
1901, c. 529; C. S. 7611.) 


§ 146-85. Engineer, surveyor, and other servants 
employed.—The state board of education may ap- 
point an engineer and surveyor and other serv- 
ants to plan the works directed by this subchap- 
ter, and such board may annually appoint an agent 
to superintend and supervise all the swamp lands 
belonging to the state board of education. (Rev., 
Peed O43 me COdemssaicnle., 25235) Re © 6G: 66.SSen 9, 
Boe J25.,1c, 67, .S.9: 1854, c.. 48; 1899, sz 253; -s. 
Pee. 5s 908, cl 629: CS. 7612.) 


§ 146-86. Agent’s duties.—Such agent shall de- 
vote his entire attention to the business; abandon 
all prior engagements that may conflict with the 
interest of the state board of education; aid and 
assist counsel in the preparation and trial of all 
suits that may be directed by the corporation; 
collect information as to the location and value 
of all such lands; survey or have surveyed such 
tracts of such lands, or such other lands necessary 
to ascertain the location of lands belonging to the 
corporation as he may deem necessary, under the 
direction of the corporation. He shall make re- 
ports from time to time to the corporation of all 
the information he obtains, with such suggestions 
as he may deem proper; and shall prepare a state- 
ment of each tract of land owned by the corpora- 
tion and its location, quantity, as well as ascer- 
tained and probable value, distinguishing between 
those tracts the title to which is doubtful or good; 
and this statement shall be recorded by him in a 
book to be kept by the corporation and in a man- 
ner, by index or otherwise, easy for reference. 
(Rev., s. 4044; Code, s. 2524; R. C., c. 66, s. 21; 
1899, c. 253, s. 3; C. S. 7613.) 


§ 146-87. Agent may be removed.— The agent 
may be removed by the state board of education 
at any time and another appointed to supply the 
vacancy, the agent removed being paid a pro rata 
compensation. The agency may be continued in 
the discretion of the board. (Rev., s. 4045; Code, 
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SO COE Game mOG EG aces S99) CoebouS- <4 90d, 
cy 529. Cs .enoi4aa 


Art. 10. Lands Sold for Taxes. 


§ 146-88. Title vested in state board of educa- 
tion.—The title of all lands acquired by the state 
by virtue of being sold for taxes is hereby vested 
in the state board of education. (1917, c. 209; C. 
an Old) 


§ 146-89. Protection of interest in lands sold for 
taxes.—Whenever any lands in which the state 
board of education has an interest, by way of 
mortgage or otherwise, are advertised to be sold 
for any taxes, special assessment, or under any 
lien, the state board of education is authorized, if 
in its judgment it is necessary to protect the in- 
terest of the board, to appear at any sale of such 
lands and to buy the same as any other person 
would, and for the purpose of paying therefor use 
any funds which the state board of education may 
have on hand, or, if necessary, borrow the money 
with which to make such purchase and to execute 
its notes therefor, and may use any funds coming 
to the state board of education from the sale of 
any property or otherwise to pay such notes. 
(1917, c. 246; C. S. 7616.) 


Art. 11. Controversies Concerning Lands. 


§ 146-90. Title presumed in the board; tax titles. 
—In all controversies and suits for any of the 
swamp lands to which the state board of educa- 
tion or its assigns shall be a party, the title to 
such lands shall be taken and deemed to be in that 
corporation or its assigns until the other party 
shall show that he has a good and valid title to 
such lands in himself. 

In all controversies touching the title to or the 
right of possession to any lands claimed by the 
state, the state board of education or the univer- 
sity of North Carolina, under any sale for taxes 
at any time heretofore made or which hereafter 
may be made, the deed of conveyance made by the 
sheriff or other officer or person making such safe, 
or who may have been authorized to execute such 
deed, shall be presumptive evidence that the lands 
therein mentioned were, at the time the lien for 
such taxes attached and at the time of the sale, the 
property of the person therein designated as the 
delinquent owner; that such lands were subject te 
taxation; that the taxes were duly levied and as- 
sessed; that the lands were duly listed; that the 
taxes were due and unpaid; that the manner in 
which the listing, assessment, levy, and sale were 
conducted was in all.respects as the law directed; 
that all the prerequisites of the law were duly 
complied with by all officers or persons who had 
or whose duty it was to have had any part or ac- 
tion in any transaction relating to or affecting the 
title conveyed or purporting to be conveyed by 
the deed, from the listing and valuation of the 
property up to the execution of the deed, both in- 
clusive; and that all things whatsoever required 
by law to make a good and valid sale and vest the 
title in the purchaser were done, and that all re- 
citals in such deed contained are true as to each 
and every of the matters so recited. 

In all controversies and suits involving the title 
to real property claimed and held under and by 
virtue of a deed made substantially as above the 
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person claiming title adverse to the title con- 
veyed by such deed shall be required to prove, in 
order to defeat such title, either that the real 
property was not subject to taxation for the year 
or years named in the deed, that the taxes had 
been paid before the sale, that the property had 
been redeemed from the sale according to the pro- 
visions of law, and that such redemption was had 
or made for the use or benefit of persons having 
the right of redemption under the laws of this 
state, or that there had been’‘an entire omission to 


list or assess the property or to levy the taxes or. 


to sell the property; but no person shall be per- 
mitted to question the title acquired under such 
sale and deed without first showing that he or the 
person under whom he claims title had title to the 
property at the time of the sale, and that all taxes 
due upon the property have been paid by such 
person or the person under whom he claims title. 
(Rev., «s. 4047; Code, s. (2527; R. Cy) c. 66,.5.924; 
1842-8, c. 36, s. 3; 1889, c. 243; C. S. 7617.) 


Title Presumed to Be in the Board. — When it is shown 
that the land is swamp land and within a swamp of more 
than 2,000 acres, the law presumes that the Board of 
Education is the owner thereof, because grants of such laad 
are void and unauthorized. Board v. Makely, 139 N. C. 31, 
‘34, 51 S. E. 784. State Board v. Roanoke R. Co., 158 N. C. 
31350317, 573) Oumloods 

Presumption Rebuttable.-—The presumption of title in the 
Board of Education lasts only until good title is shown to 
be in another party. Shingle Co. v. Lumber Co., 178 N. C. 
PPA AU SETA ERE 

Presumption That Officers Do Their Duty.—It is entirely 
proper and competent for the state to provide that the pre- 
sumption that public officials have done their duty should 
apply, and throw upon any adverse claimant the burden of 
proving the contrary. This decision does not, in any way, 
conflict with the cases of King v. Cooper, 128 N. C. 347, 38 
S. E. 924; Warren v. Williford, 148 N. C. 474, 62 S. E. 697; 
Matthews v. Fry, 141 N. C. 582, 54 S. E. 379, and Rexford 
v. Phillips, 159 N. C. 213, 74 S. E. 337, the facts in those 
cases and this one being very different. State v. Remick, 
160) Nov Co 562395700 76) Si. 027% 


§ 146-91. Statute of limitations—No statute of 
limitation shall affect the title or bar the action of 
the state board of education or its assigns, unless 
the same would protect the person holding and 
claiming adversely against the state; and no stat- 
ute of limitation shall be a bar to the state board 
of education or of its assigns in the trial of any ac- 
tion in any court of competent jurisdiction against 
any person, firm, or corporation for damages for 
timber heretofore or hereafter cut and removed 
from lands owned by the board of education 
or for any other acts of trespass committed on 
such lands. (Rev., s. 4048; Code, s. 2528; R. C., 
G7) 66,: 8; Bs “1842 le NRG 6.1 Be 917 ch ear beso. 
7618.) 

Editor’s Note.—Tillery v. Lumber Co., 172 N. C. 296, 90 
S. E. 196 laid down the rule that this statute was not in- 
tended to protect an assignee of the state against the statute 
of limitations when the action was for damage to timber. 
By amendment 1917 the part of the section following the 
semi-colon was added making it clear that the statute of lim- 
itations was not to be applied in actions for damages to 
timber. 

Assignee Not Barred by Statute of Limitations.—In an ac- 
tion for land the plaintiff is not barred by the statute of 
limitations, which does not run in such cases, unless the 
state would have been barred by adverse possession. State 
Board v. Roanoke R. Co., 158 N. C. 313, 315, 73 S. E. 994. 

The purpose of this section providing that no statute of 
limitation shall affect the title or bar the action of the 
state board of education “or its assigns,” unless the same 
would protect the person holding and claiming adversely 
against the state, was to make applicable to the state board 
of education the same limitations applicable to the state, 
and the quoted words were intended to make applicable to 
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assigns of the board the same limitations applicable to the 
board, but only as applied to adverse possession had while 
title was in the board. Virginia-Carolina Tie, etc., Co. v. 
Dunbar, 106 F. (2d) 383, dicta. 

Harmless Error.—In action for damages for alleged tres- 
pass in the cutting of timber on swamp land where defend- 
ants claimed adverse possession under color of title to land 
in dispute, and plaintiff claimed title under deeds executed 
by the state board of education to a third party, error, if 
any, in charging that the 7-year statute of limitations, 
rather than the 21-year statute, was applicable was harm- 
less to plaintiff where, under defendants’ evidence, jury 
could not have found that defendants and those under whom 
defendants claimed had been in possession for 7 years with- 
out finding that they had been in possession for more than 
21 years. Virginia-Carolina Tie, etc., Co. v. Dunbar, 106 
F. (2d) 383. 


§ 146-92. Actions by board; counsel; compro- 
mise.— The state board of education may employ 
counsel learned in the law to aid and assist it in 
the investigation and prosecution of its title to any 
of the swamp lands; and may compromise upon 
such terms as to it shall seem reasonable and just, 
for the title, so as to secure the corporation an in- 
defeasible right in such lands. (Rev., s. 4051; 
Code;?8:25163- RAGi sch 66s. 1383, Cis 7o10,) 


§ 146-93. Agreement with others to prosecute or 
survey.—The state board of education has full 
power and authority to’ agree with any person to 
prosecute its claim to any swamp lands in any 
county or counties, or to survey and indentify its 
lands in such counties, and allow to such person 
a share of any such land as a compensation for his 
services. (Rev., s. 4052; Code, s. 2526; R. C, c. 
66, s. 23; 1854, s. 48; C. S. 7620.) 


Art, 12. Sale of Lands. 


§ 146-94. Sale of swamp lands. — The state 
board of education is authorized and directed to 
sell and convey the swamp lands at public or pri- 
vate sale at such times, for such prices, in such 
portions, and on such terms as to it. may seem 
proper; but it shall not sell at a price less than 
twelve and one-half cents per acre. It shall re- 
port each sale to the next session of the general 
assembly. The proceeds, as also money received 
on entries of vacant land, shall become a part of 
the state literary fund. The corporation shall not 
sell any canal by it constructed under this sub- 
chapter. (Rev., s. 4049; Code, ss. 2514, 2515, 2529; 
R, C., c. 66, s. 123°1872-3, c.. 194, s..2; 1889, c. 343, 
Rae SIRT GES aly gs ¥- B 

May Sell Tide-Lands.—The state board of education may 
sell and convey the fee in tide-lands which are not adjacent 
to navigable water and which comprise one tract of marsh 


lands of more than 2,000 acres. Home Real Estate Loan, 
etc., Co. v. Parmele, 214 N. C. 63, 197 S. E. 714. 


§ 146-95. Reservation to the state.—In any sale 
which shall be made by the state board of educa- 


_tion the following powers shall be expressly re- 


served to the state, to be exercised under such 
laws as are now or may be enacted by the general. 
assembly: 1. To make any expedient regulations 
respecting the repair of the canals which have 
been cut by the state, or enlargement of such 
canals. 2. To impose taxes on the lands benefited 
by those canals for their repair, and which shall 
not be closed. 3. That the navigation of the canal 
shall be free to all persons, subject to a right in 
the state to impose tolls. 4. That all landowners 
on the canals may drain into them, subject only to 
such general regulations as now are or hereafter 
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may be made by the general assembly in such 
cases. 5. That the roads along the banks of the 
canal shall be public roads. (Rev., s. 4050; Code, 
s. 2534; 1872-3, c:.118; C. S. 7622.) 


§ 146-96. Forfeiture for failure to register deeds. 
—All the grants and deeds for swamp lands, here- 
tofore made, must have been proved and regis- 
tered in the county where the lands are situate, 
within twelve months from November first, one 
thousand eight hundred and eighty-three, and 
every such grant or deed, not being so registered 
within that time, shall be void, and the title of the 
proprietor in such lands shall revert to the state; 
but the provisions of this section shall be appli- 
cable to the swamp lands only which have been 
surveyed or taken possession of by, or are vested 
in, the state board of education or its agents. 
(Rev., s. 4046; Code, ss. 25138, 3866; R. C., c. 66, s. 
iad sores Geast0s C45.) 7623.) 


§ 146-97. Withdrawal of swamp lands from 
sale under certain conditions; lease or sale to de- 
partment of conservation and development. — 
When it shall be reported to the state board of 
education, after investigation by the department 
of conservation and development, that any part 
of the lands now known as “swamp lands” should 
be retained and reserved from sale in the pub- 
lic interest because of the suitability of the wa- 
ters thereupon for oyster culture, or for game 
refuge, or other purposes consistent with pub- 
lic use, the board of education shall, if upon ex- 
amination it is found that the reservation of 
the said lands for such purpose is proper and to 
the public interest, reserve the same and make 
such disposition as will best conserve the public 
interest by lease or sale to the department of 
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Art. 1. Classification and General Provisions. 


Sec. 

147-1. 
147-2. 
147-3. 
147-4. 


Public state officials classified. 

Legislative officers. 

Executive officers. 

Executive officers; election; term; induc- 
tion into office. 

Executive officers and certain boards re- 
port to governor; reports transmitted to 
general assembly. 


147-5. 


Art, 2. Expenses of State Officers and 
State Departments. 


Expenses paid by warrants of state audi- 
tor; statements filed. 

Traveling expenses on state’s business. 

Mileage allowance to officers or employ- 
ees using public or private automobiles. 

Unlawful to pay more than allowance. 


147-6. 


147-7, 
147-8. 


147-9. 


Art. 3. The Governor. 


Governor to reside in Raleigh; mansion 
and accessories. 

Salary of governor. 

Powers and duties of governor. 

May convene council of state. 


147-10. 


147-11. 
147-12. 
147-13. 


conservation and development as may be thought 
proper. Such lease or sale to the department of 
conservation and development may be upon such 
terms as may be determined upon by the board 
of education: Provided, that no lands now belong- 
ing to the state board of education upon which 
there is any natural oyster bed, or which is 
suitable for oyster culture, shall be subject to 
sale by the said board of education without first 
giving to the department of conservation and 
development an opportunity to investigate and to 
report to the board of education as to whether 
it is desirable to make a reservation thereof un- 
der this section. (1935, c. 342.) 


§ 146-98. State Board of Education authorized 
to transfer lands, Pender and Onsiow Counties, 
for development as game refuge. — The State 
Board of Education is authorized and empowered 
in its discretion to transfer or lease to the Depart- 
ment of Conservation and Development that cer- 
tain swamp land now owned by the State Board 
of Education in Pender and Onslow Counties, 
known as Holly Shelter Pocosin, for the purpose 
of development, supervision and administration as 
a game refuge, or game preserve, and as a public 
hunting ground, in accordance with the provisions 
of the laws of North Carolina relating to game 
refuges, game preserves and public hunting 
grounds. 

In the event the above described swamp lands, 
known as Holly Shelter Pocosin, should here- 
after cease to be used as a game refuge, or game 
preserve, and public hunting ground, the Depart- 
ment of Conservation and Development shall lose 
all of the rights conferred by this section and the 
said swamp lands shall revert to the State Board 
of Education. (1939, c. 232.) 


State Officers. . 

Sec. 

147-14. Private secretary; official correspondence 
preserved; books produced before gen- 
eral assembly. 

147-15. Private secretary to governor; salary; fees. 

147-16. Records kept; certain original applications 
preserved. 

147-17. May employ counsel in cases wherein 
state is interested. 

147-18. To designate “Indian Day.” 

147-19. To appoint a day of thanksgiving. 

147-20. Governor granted exclusive parole power 
over inmates of state’s institutions. 

147-21. Form and contents of applications for 
pardon. 

147-22. Application for pardon to include record. 

147-23. Conditional pardons may be granted. 

147-24. Governor’s duties when conditions of par- 
don violated. 

147-25. Duty of sheriff and clerk on pardon 
granted. 

147-26. To procure great seal of state; its descrip- 
tion. 

147-27. Affixing great seal a second time to public 
papers. 

147-28. To procure seals for departments and 
courts. 
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Sec. ' . Sec. 

147-29. Seal of department of state described. 147-58. Duties of auditor. 

147-30. To provide new seals when necessary. 147-59. Warrants to bear limitations; presented 

147-31. Payment for seals. within sixty days. 

147-32. Compensation for widows of governors. 147-60. Surrender of barred warrant; issue of new 

147-33. Compensation when attending meetings. warrant. 

147-61. Warrants issued before March 10, 1925. 
Art. 3A. Emergency War Powers , 147-62. Assignments of claims against state. 
of Governor. ' 147-63. Warrants for money paid into treasury by 

147-33.1. Short title. mistake. 

147-33.2. Emergency war powers of the governor. 147-64. Warrants for surplus proceeds of sale of 

147-33.3. Orders, rules and regulations. property mortgaged to state. 

147-33.4. Immunity. \ 

147-33.5. Federal action controlling. Art. 6. Treasurer. 

147-33.6. Construction of article. 147-65. Salary of state treasurer. 

147-33.7. Duration of article. 147-66. Office and office hours. 

; 147-67. Bonds of treasurer’s clerks. 
Art. 4. Secretary of State. 147-68. To receive and disburse moneys; to make 

147-34. Office and office hours. reports. 

147-35. Salary of secretary of state. 147-69. Deposits of state funds in banks regu- 

147-36. Duties of secretary of state. lated. 

147-37. Secretary of state; fees to be collected. 147-69.1. Investment of surplus state fund; report 

147-38. Copy-sheet defined. to general assembly. 

147-39. Custodian of statutes, records, deeds, etc. 147-70. To make short-term notes in emergencies. 

147-40. Compensation of indexer of laws. 147-71. May demand and sue for money and prop- 

147-41. To keep records of oyster grants. erty of state. 

147-42. Binding original statutes, resolutions, and 147-72. Ex officio treasurer of state institutions; 
documents. duties as such. 

147-43. Reports of state officers. 147-73. Office of treasurer of each state institu- 

147-43.1. Secretary of state to prepare index to tion abolished. 
acts. 147-74. Office of State Treasurer declared office of 

147-43.2. Secretary of state to have laws printed’ deposit and disbursement. 

147-43.3. Number to be printed. ‘ 147-75. May authorize chief clerk to act for him; 

147-44. [Repealed. ] iG treasurer liable. 

147-45. Distribution of copies of session laws, and 147-76. Liability for false entries in his books. 
other state publications by secretary of 147-77. Daily deposit of funds to credit of treas- 
state. urer. 

147-46. Publications furnished institutions of 147-78. Treasurer to select depositories; bond. 
learning. 147-79. Deposits of state funds in banks that have 

147-47. Apportionment of half bound volumes of provided for safety of deposits without 
session laws among justices of the requiring depository bonds. 

. peace. ’ 147-80. Deposit in other banks unlawful; liability. 

147-48. Sale of laws and journals and supreme 147-81. Number of depositories; contract. 
court reports. 147-82. Accounts of funds kept separate. 

147-49. Disposition of damaged and unsaleable 147-83. Receipts from Federal government and 
publications. gifts not affected. 

147-50. Publications of state officials and depart- 147-84. Auditor to furnish forms; reports; refund 
ment heads furnished to certain institu- of excess payments. 
tions, agencies, etc. 147-85. Fiscal year. 

147-51. Clerks of superior courts to furnish inven- 147-86. Additional clerical assistance authorized; 
tory of reports; lending prohibited. compensation and duties. 

-52 i : 
ee feere ti aaa Corr senonts, Art. 7. Commissioner of Revenue. 
147-54. Payment of proceeds of sales to Treasurer. 147-87. Commissioner of Revenue; appointment; 


147-54.1. Division of publications; duties. 


Art. 5. Auditor. 


147-55. Salary of auditor. 
147-56. Office and office hours. 
147-57. Bond. 


Art. 1. Classification and General Provisions. 


§ 147-1. Public state officials classified. — The 
public officers of the state are legislative, ex- 
ecutive, and judicial. But this classification shall 
not be construed as defining the legal powers of 
either class. (Rev., s. 5323; Code, s. 3317; 1868- 
0, c.<270, ss. 4,12; Ci Ss, yee4.) 


salary. 
147-88.° Duties as to revenue laws. 


Art. 8. Solicitors. 


147-89. To prosecute cases removed to federal 
courts. 


§ 147-2. Legislative officers. — The legislative 
officers are: 


1. Fifty senators; 2. One hundred and twenty 


members of the house of representatives. 3. A 
speaker of the house of representatives; 4. A 
clerk and assistants in each house; 5. A door- 


keeper and assistants in each house; 6. As many 
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subordinates in each house as may be deemed 
necessary. (Rev., s. 5324; Code, s. 3318; 1868-9, 
Cee Seos CH OrTOson 


§ 147-8. Executive officers. — Executive officers 
are either: 1. Civil, 2. Military. Civil ex- 
ecutive officers are: 1. General, or for the whole 
state. 2. Special, or for special duties in differ- 
ent parts of the state. 3. Local, or for a partic- 
ular part of the state. 

The general civil executive officers of this state 
are as follows: 1. A governor. 2. A lieutenant 


governor. 3. Private secretary for the governor. 
4. A secretary of state. 5. An auditor. 6. A 
treasurer. 7.An attorney-general. 8.A_ superin- 


tendent of public instruction. 9. The members of 
the governor’s council. 10. A commissioner of 
agriculture. 11. A commissioner of labor. 12. A 
commissioner of insurance. (Rev., s. 5325; Code, 
S. 3319; 1868-9, c. 270, ss. 24, 25, 26; 1899, c. 373, c. 
DEMOS Oo et elo L G14 09, 6Gat4eeL Io den Comal es user 
1943, c. 170; C. S. 7626.) 


§ 147-4. Executive officers; election; term; in- 
duction into office—The executive department 
shall consist of a governor, a lieutenant governor, 
a secretary of state, an auditor, a treasurer, a 
superintendent of public instruction, and an attor- 
ney-general, who shall be elected for a term of 
four years by the qualified electors of the state, 
at the same time and places and in the same 
manner as members of the general assembly are 
elected. Their term of office shall commence on 
the first day of January next after their election 
and continue until their successors are elected 
and qualified. The persons having the highest 
number of votes respectively shall be declared duly 
elected; but if two or more be equal and highest 
jn votes for the same office, then one of them 
shall be chosen by joint ballot of both houses of 
the general assembly. Contested elections shall 
be determined by a joint ballot of both houses 
of the general assembly in such manner as shall 
be prescribed by law. On the first Tuesday 
after the convening of the general assembly, the 
person duly elected governor shall, in the presence 
of a joint session of the two houses of the general 
assembly, take the oath of office prescribed by law 
and be immediately inducted into the office of 
governor. Should the governor-elect not be pres- 
ent at such joint session, then he may, as soon 
thereafter as he may deem proper, take the oath 
of office before some justice of the supreme or 
judge of the superior court and be inducted into 
office. As soon as the result of such election as to 
other officers of the executive department named 
in article three, section one, of the constitution, 
and as to the commissioner of agriculture, the 
commissioner of insurance, and the commissioner 
of labor shall be ascertained and published, the 
officers elected to such offices shall, as soon as 
may be, take the oath of office prescribed by law 
for such officers and be inducted into the offices 
to which they have been elected. (Rev., s. 5326; 
Munet. art, 3, ss. 1, 3; 1897, c. 1, ss. 1,2, 3; 1931, 
c. 312, s. 5; C. S. 7627.) 

For cases see notes Art. III, secs. 1 and 3 of the Consti- 
tution. - 

§ 147-5. Executive officers and certain boards 
report to governor; reports transmitted to gen- 
eral assembly.—It shall be the duty of the offi- 
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cers of the executive department to submit their 
respective reports to the governor to be trans- 
mitted by him with his message to the general 
assembly. (Rev., 's. 5373; 1813; c: 60, s. 2; C. S. 
7628.) 


Art, 2. Expenses of State Officers and 
State Departments. 


§ 147-6. Expenses paid by warrants of state 
auditor; statements filed. — All salaries, pur- 
chases of equipment and expenses authorized 
by law to be paid out of the various funds here- 
before mentioned shall be paid by warrant 
drawn by the state auditor on the state treas- 
urer. The officer of state or the head of any de- 
partment thereof shall file with the state auditor 
an itemized statement of the salaries, bills for 
purchases of equipment and other expenses of 
his department, and the state auditor shall draw 
warrants on the state treasurer for the payment 
of all salaries, purchases of- equipment, and ex- 
penses as authorized by law, to be paid by the 
said officer of state or head of any department 
thereof, as evidenced by statements so approved 
and filed. The state treasurer is hereby author- 
ized and directed to pay said warrants. (1919, 
Cud07 sO °1 On S. 7630.) 


§ 147-7. Traveling expenses on state’s business. 
—When, to efficiently and properly carry into 
effect and execute any of the duties imposed by 
his appointment or by the provision of any stat- 
ute of this state, and provide for the expenses 
thereof, it is required that any officer of the state 
or any employee of any department thereof shall 
travel from place to place, such traveling and 
other expenses as shall be required shall be ap- 
proved by said officer or head of the department 
whose employee incurs such expenses. (1919, c. 
Hi? coy 35 Cie Gol.) 


§ 147-8. Mileage allowance to officers or em- 
ployees using public or private automobiles. — 
Where it is provided by any law affecting the 
State of North Carolina, or any sub-division 
thereof, whereby any employee or officer of the 
same is allowed to charge mileage for the use of 
any motor vehicle when owned by the State or 
any sub-division thereof or by any such employee 
or officer of the State or any sub-division thereof, 
when in the discharge of any duties imposed up- 
on him by reason of his employment or office, the 
same is hereby repealed to the extent that said 
charge shall be limited to the actual miles trav- 
eled by said motor vehicle and no mileage charge 
shall be allowed for but one occupant of any mo- 
tor vehicle so used, and provided further that no 
such mileage charge shall exceed six cents per 
oath, (@u@ RHE ey, BYES EO ah), 


§ 147-9. Unlawful to pay more than allow- 
ance.—It shall be unlawful for any officer, audi- 
tor, bookkeeper, clerk or other employee of the 
State of North Carolina or any sub-division 
thereof to knowingly approve any claim or charge 
on the part of any person for mileage by reason 
of the use of any motor vehicle owned by the 
State or any sub-division thereof or by any per- 
son and used in the pursuit of his employment or 
office in excess of six cents per mile as.set out in 
§ 147-8 and any officer, auditor, bookkeeper, clerk 
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or other employee violating the provisions of this 
section shall be guilty of a misdemeanor. (1931, 
Ch Be, 35s) 


Art. 38. The Governor. 


§ 147-10. Governor to reside in Raleigh; man- 
sion and accessories—The governor shall re- 
side in the city of Raleigh during his continu- 
ance in office. A convenient and commodious 
furnished dwelling-house, supplied with _ neces- 
sary lights, fuel, and water, shall be provided 
for his accommodation;.and an automobile and 
driver shall be provided and maintained for the 
use of the executive mansion. (Rev., s. 5327; 
Code, ss. 3325, 3326; 1868-69, c. 270, ss. 32, 33; 
1885, c. 244; 1919, c. 307; C. S. 7635.) 


§ 147-11. Salary of governor.—The salary of the 
governor shall be ten thousand five. hundred dol- 
lars per annum. He shall be allowed annually the 
sum of six hundred dollars as traveling expenses 
in attending to the business for the state and for 
expenses out of the state and in the state in rep- 
resenting the interest of the state and people, 
incident to the duties of his office, the said allow- 
ance to be paid monthly. In addition to the fore- 
going allowance, the actual expenses of the gov- 
ernor while traveling outside the state on business 
incident to his office shall be paid by the state 
treasurer on a warrant issued by the auditor. 
(Rev., 's. 2736;, Code, 's,.. 87205, 1879, 'c., 240+), 1901, 
CoeOe LIOC Ca LO0O Odd eC Oo; mL Ol miCCHMl ase Sor 
1919, c. 320; 1929, c. 276, s.1; C. S,.3858.) 

Editor’s Note—The Act of 1929 raised the governor’s 
salary from six thousand five hundred dollars to the pres- 
ent amount. 

§ 147-12. Powers and duties of governor.—In 
addition to the powers and duties prescribed by 
the constitution, the governor has the powers 
and duties prescribed in this and the following 
sections: 

1. He is to supervise the official conduct of 
all executive and ministerial officers; and when 
he shall deem it advisable he shall visit all state 
institutions for the purpose of inquiring into the 
management and needs of the same, and for the 
purpose of paying the expenses of such visita- 
tion the auditor is hereby directed to draw an 
order on the treasurer in favor of the governor 
to pay his expenses for each visitation. 

2. He is to see that all offices are filled, and 
the duties thereof performed, or in default there- 
of apply such remedy as the law allows, and if 
the remedy is imperfect, acquaint the general 
assembly therewith. 

3. He is to make the appointments and supply 
the vacancies not otherwise provided for in all 
departments. 

4. He is the sole official organ between the 
government of this state and other states, or 
the government of the United States. 

5. He has the custody of the great seal of the 
state. 

6. If he be apprised by the affidavits of two 
responsible citizens of the state that there is 
imminent danger that the statute of this state 
forbidding prize fighting is about to be violated, 
he shall use, as far as necessary, the civil and 
military power of the state to prevent it, and to 
have the offenders arrested and bound to keep 
the peace. (Rev., s. 5328; Code, s. 3320; 1868-9, 


CH. 147. STATE OFFICERS—GOVERNOR 


§ 147-16 


Cy OL Ole Saree tis LS O0=1 Conds 1883, (oR 71; 1895, c. 
28, Ss. 5; 1905, c. 446; CaS: 7636.) 

Cross References.—For sections placing governor and 
council of state in charge of state’s interest in all railroads, 
canals and other works of internal improvements, and pre- 
scribing their duties with relation thereto, see §§ 124-1 to 
124-7. As to governor’s power to appoint, see Art.. III, 
§§ 10 and 13; Art. IV, sec. 25; Art. XIV, sec. 5 of the 
state constitution. 

As to investment of surplus state funds, see § 147-69.1. - 

Editor’s Note.—Public Laws of 1935, chapter 492, makes 
provision for the governor and council of state to set up 
machinery for administering unemployment compensation 
fund. 

Mandamus to Compel Performance of Duties.—Under par- 
agraphs 1 and 2 of this section the Governor has.the right 
to bring mandamus proceedings against the State Auditor 
to compel the performance of the ministerial duties pre- 
scribed by statute which do not involve any official discre- 
tion. Russell v. Ayer, 120 N. C. 180, 27 S. E. 133. 

Par. 3—Appointments.—The governor making appointments 
under par. 3 of this section, can only do so when the 
Senate is not in session, and then the appointment is only 
for the interval until the Senate meets. Salisbury v. Croom, 
167. Ne Gl 223,eSSr sandy. es04 

The right of the governor to appoint officers is limited to 
constitutional officers, and then only when the constitution 
expressly provides for such an appointment. Salisbury v. 
Croom, 167 N. C. 223, 83 S. E. 354. 


§ 147-18. May convene council of state. — The 
governor may convene his council for consulta- 
tion whenever he may deem it proper. (Rev.. 
s. 5329; Code, s. 3335; 1868-9, c. 270, s. 40; C. S. 
7637.) 


§ 147-14. Private secretary; official correspond- 
ence preserved; books produced before general 
assembly.—The governor shall appoint a private 
secretary, who shall enter in books kept for that 
purpose all such letters, written by and to the 
governor, as are official and important, and such 
other letters as the governor shall think neces- 
sary. Such books shall be deposited in the office 
of the executive by the. private secretary, ~ and 
there carefully preserved, and the governor shall 
produce the same before the general assembly 
whenever requested. (Rev., s. 5330; Code, ss. 
3326, 3327; 1868-9, c. 270, ss. 33, 84; C. S. 7638.) 


§ 147-15. Private secretary to governor; salary; 
fees—The salary of the Private Secretary to the 
Governor is hereby fixed at forty-five hundred 
dollars ($4500) per annum, payable monthly, com- 
mencing February 1, 1929. This salary shall be 
full compensation for all services performed by 
the secretary. The secretary shall charge and col- 
lect the following fees, to be paid:by the persons 
for whom the services are rendered, namely: For 
the commission of a judge, solicitor, senator in 
congress, representative in congress, notary pub- 
lic, or a place of profit, two dollars and fifty cents 
each; for a testimonial, one dollar; for affixing the 
seal to a grant, twenty-five cents; for affixing the 
great seal of the state to state bonds, ten cents. 
He shall cover the whole of the fees collected into 
the state treasury. He shall be ex officio secre- 
tary of the board of internal improvements, but 
shall receive no compensation for such service. 
(Rev., s. 2737; Code, ss. 1689, 3721; R. C., c. 102, 
S23, 185627, p. 71, ress, 088i, ¢; 34650 bt. 1 o0n es 
405° 1903, c. (29s 1907, c. 830; 1910, co 95:5 19ta ae: 
15 1915,%c.. 505) 291%, ey 214501921" tes 237s 939 ec 
322, ss. 1, 2: C. S. 3859.) 


§ 147-16. Records kept; certain original appli- 
cations preserved—The governor shall cause to 
be kept the following. records: 
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1. A register of all applications for pardon, or 
for commutation of any sentence, with a list of 
the official signatures and recommendations in 
favor of such application. 

2. An account of all his official expenses, and 
disbursements, including the incidental expenses 
of his department, and the rewards offered by 
him for the apprehension of criminals, which 
shall be paid upon the warrant of the auditor. 

These records and the originals of all appli- 
cations, petitions, and recommendations and re- 
ports therein mentioned shall be preserved in 
the office of the governor, but when applications 
for offices are refused he may, in his discretion, 
return the papers referring to the application. 
(Rev., s. 5331; Code, ss. 3322, 3323; 1868-9, c. 
270, ss. 29, 30; 1870-1, c. 111; C. S. 7639.) 


§ 147-17. May employ counsel in cases wherein 
state is interested.—No department, agency, in- 
stitution, commission, bureau or other organized 
activity of the State which receives support in 
whole or in part from the State shall employ 
any counsel, except by and with the consent and 
approval of the Governor. In any case, civil or 
criminal, in any court in the State or in any 
other state or territory or in any United States 
court, or in any other matter, thing, or contro- 
versy, of whatever nature or kind, in which the 
State of North Carolina is interested, the Gov- 
ernor may employ such special counsel as he 
may deem proper or necessary to represent the 
interest of the State, and he may direct the Au- 

ditor to draw his warrant upon the ‘Treasurer 
for such compensation as he may fix for their 


services. The Attorney-General, with his as- 
sistants, shall be counsel for all such depart- 
ments, agencies, institutions, commissions, bu- 


which receive support in whole or in part from 
the State, and whenever the Attorney-General 
shall advise the Governor that it is impracticable 
for him and his assistants to render legal serv- 
ices to any State agency, institution, commis- 
sion, bureau or other organized activity, the 
Governor may employ such counsel as, in his 
judgment, should be employed to render such 
services, and he may direct the Auditor to draw 
his warrant upon the Treasurer for such com- 
pensation for their services as he may fix, and he 
may direct that such warrant be paid out of the 
appropriations to such department, agency, in- 
stitution, commission, bureau~ or other organ- 
ized activity of the State, or out of the contin- 
gent fund. (Rev., s. 5332; Code, ss. 3320, 3324; 
1868-9, c. 270, s. 6; 1870-1, .c. 111; 1873-4, c. 160, 
men2: 1883, c. 71; 1901, c. 744;.1925, c. 207, s. 3; C. 
S. 7640.) 
Editor’s Note.—No material change in the effect of this 
section is made by the Public Laws of 1925, ch. 207, sec. 3, 
although the wording is greatly altered. 
§ 147-18. To designate “Indian Day.” — The 
governor of North Carolina is hereby empowered 
to set aside some day which shall be called 
“Indian Day” on which Indian lore shall receive 
emphasis in the public schools of the state and 
among the citizens of North Carolina. (Resolu- 
tion 54, 1937, p. 957.) 


§ 147-19. To appoint a day of thanksgiving. — 
The governor is directed to set apart a day in 


reaus or other organized activities of the State 
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every year, and by proclamation give notice 
thereof, as a day of solemn and public thanks- 
giving to Almighty God for past blessings and 
of supplication for His continued kindness and 
care over us as a state and a nation. (Rev., s. 
5333; Code, s: 3334; 1868-9, c. 270, 's. 39: C.S. 
7641.) 


§ 147-20. Governor granted exclusive parole 
power over inmates of state’s institutions. — To 
the end that greater efficiency and uniformity 
may be observed in the matter of paroling per- 
sons imprisoned or detained under authority of 
law, exclusive authority is hereby given to the 
governor with respect to parole of all persons 
confined, held, or detained in any prison, re- 
formatory, penal or corrective institution, in the 
State of North Carolina, by whatsoever name 
called, where such person is held in such insti- 
tution by virtue of any final order or judgment 
of any court in this State, including juvenile 
COULiS mul ISD. Cones.) 


§ 147-21. Form and contents of applications for 
pardon.—E,very application for pardon must be 
made to the governor in writing, signed by the 
party convicted, or by some person in his behalf. 
And every such application shall contain the 
grounds and reasons upon which the executive 
pardon is asked, and shall be in every case accom- 
panied by a certified copy of the indictment, and 
the verdict and judgment of the court thereon. 
(Rey., s.'.5384; Code, s. 3336; 1869-70, c. 171; 
1870-1, c. 61; C. S. 7642.) 

Cross Reference.—As to governor’s power to pardon, see 
Art. III, sec. 6 of the Constitution. 


§ 147-22. Application for pardon to include rec- 
ord.—Any application for the pardon of a prisoner 
committed to the discharge of the State Highway 
and Public Works Commission shall include a 
record of such prisoner since he was committed to 
the charge of the commission; and in determining 
whether or not a parole or pardon shall be 
granted, consideration shall be given to the rec: 
ord of such prisoner; and the record of such pris- 
oner shall be available to those making the appli- 
cation. (1917, c. 286, s. 20; 1925, c. 163; C. S. 
7739.) 


§ 147-23. Conditional pardons may be granted. 
—In any case in which the governor is author- 
ized by the constitution to grant a pardon he 
may, upon the petition of the prisoner, grant it, 
subject to such conditions, restrictions, and lim- 
itations as he considers proper and necessary, 
and he may issue his warrant to all proper off- 
cers to carry such pardon into effect in such 
manner as he thinks proper, (Rev., s. 5335; 
1905, c. 356; C. S. 7643.) 


§ 147-24. Governor’s duties when conditions of 
pardon violated.i-lf a prisoner who has_ been 
pardoned upon conditions to be observed and 
performed by him violates such conditions, or 
any of them, the governor, upon receiving in- 
formation of such violation, shall forthwith 
cause him to be arrested and detained until the 
case can be examined by him. The governor 
shall examine the case of such prisoner, and if 
it appears by his own admission or by such evi- 
dence as the governor may require that he has 
violated the condition of his pardon, the gover- 


[ 595 J 


§ 147-25 


nor shall order him remanded and confined for 
the unexpired term of his sentence; said con- 
finement, if the prisoner is under any other sen- 
tence of imprisonment at the time of said order, 
to begin upon expiration of such sentence. In 
computing the period of his confinement the 
time between the conditional pardon and subse- 
quent arrest shall not be taken to be a part of 
the time of his sentence. If it appears to the 
governor that he has not broken the conditions 
of his conditional pardon he shall be released 
and his conditional pardon shall remain in force. 
(Rev., s. 5336; 1905, c. 356, ss. 2, 3; C. S. 7644.) 


Editor’s Note.—This section is reviewed and its merits 
considered in an able article appearing in 1 N. C. Law Rev. 
47, 48, where the law of parole generally is fully discussed. 

Conditional Pardon.—The Governor may grant a pardon 
upon a condition precedent that the prisoner pay costs of 
trial; and upon condition subsequent, that he remain of goo 
character, and be sober and industrious. See Constitution, 
sec. 6, Art. 3. In re Williams, 149 N. C. 436, 63 S. E. 108. 

Same—Revocation.—After delivery and acceptance of a 
pardon with conditions precedent and subsequent, it is ir- 
revocable upon the compliance by the prisoner with the con- 
dition precedent, unless he shall violate the conditions sub- 
sequent by his conduct after the release. In re Williams, 149 
Net © 2743650163! (Sa e108: 

Rearrest of Paroled Prisoner.—Under the provisions of our 
State Constitution and Statutes, a “parole”? granted by the 
governor to a prisoner imports a conditional pardon, and the 
governor may cause his rearrest either upon his own admis- 
sions, or on such evidence as he may require, for violating 
the conditions which the prisoner has accepted under the 

_ terms of the parole. State v. Yates, 183 N. C. 753, 111 S. E. 
337. 

Reasonable Conditions Imposed.—The power of the gover- 
nor to grant a conditional pardon is genetally subject to the 
limitation that the conditions imposed must not be illegal, 
immoral or impossible of performance, which does not apply 
to cases wherein he is only required not to violate the stat- 
ute law, and remain of good conduct. State v. Yates, 183 N. 
(Or HAR UGH Se 1S SEY 

Same—Breach by Prisoner.—Where the prisoner has ac- 
cepted his freedom upon the terms of the conditional pardon 
from the governor, his breach of such contitions avoids the 
pardon and cancels his right to further immunity from pun- 
ishment: State v. Yates, 183 N. C. 753, 111 S. E. 337. 

The essential part of a sentence for a violation of the 
criminal law is the punishment for the offense committed, 
and not the time the sentence shall begin and end; and 
where the prisoner has accepted a conditional pardon from 
the governor and has obtained his freedom, the breaking of 
the condition after the term would have otherwise expired, 
affords no legal excuse why he should not be recommitted to 
serve out the balance of his sentence. State v. Yates, 183 N. 
(Or 7a eG bb Swe inte skys 


§ 147-25. Duty of sheriff and clerk on pardon 
granted.—If a prisoner is pardoned conditionally 
or unconditionally, or his punishment is com- 
muted, the officer to whom the warrant for such 
purpose is issued shall, as soon as may be after 
executing it, make return thereof, signed by him, 
with his doing thereon, to the governor’s office, 
and shall file in the office of the clerk of the court 
in which the offender was convicted an attested 
copy of the warrant and return, and the clerk 
shall file the same in his office and subjoin a brief 
abstract thereof to the record of the conviction 
and sentence, and at the next regular term of 
said court said warrant shall be entered upon the 
minutes of the court. (Rev., s. 5337; 1905, c. 356, 
ede GC, $:.7645,) 


When Sheriff Cannot Defeat Pardon.—The sheriff, by re- 
turning a pardon after its delivery and acceptance by the 
prisoner, cannot defeat or impair its legal results. In re Wil- 
liams, 149 N. C. 436, 63 S. E. 108. 

Recovery of Fine Paid before Pardon.—Where one con- 
victed of a crime has paid the fine imposed by the court and 
then has obtained a pardon from the Governor, it is the duty 
of the court to return the fine upon his application and pre- 
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senting the pardon, so long as the money remains in its poss 
session and the rights of third persons have not intervened; 
but where the fine collected has reached its final destination, 
it is beyond the reach of executive clemency, and may not 
be recovered. Bynum v. Turner, 171 N. C. 86, 87 S. E. 975. 

§ 147-26. To procure great seal of state; its de- 
scription—The governor shall procure for the 
state a seal, which shall be called the great seal 
of the state of North Carolina, and shall be two 
and one-quarter inches in diameter, and its de- 
sign shall be a representation of the figures of 
Liberty and Plenty, looking toward each other, 
but not more than half.fronting each other and 
otherwise disposed as follows: Liberty, the first 
figure, standing, her pole with cap on it in her 
left hand and a scroll with the word “Constitu- 


tion” inscribed thereon in her right hand. 
Plenty, the second figure, sitting down, her 
right’ arm half extended towards Liberty, 


three heads of wheat in her right hand, and 
in her left, the small end of her horn, the mouth 
of which is resting at her feet, and the contents 
of the horn rolling out; there shall also be in- 
serted thereon the words ‘esse quam videri.” It 
shall be the duty of the governor to file in the 
office of. secretary of state an impression of the 
great seal, certified to under his hand and at- 
tested by the secretary of state, which impres- 
sion so certified the secretary of state shall care- 
fully preserve among the records of his office. 
(Rey,, s:.5339; Codé)-ss) 3328).3329; 1868-9) es 
“270, S$: 352 1883c, 8923-1893, «ca 14558 S76460) 


§ 147-27. Affixing great seal a second time to 
public papers.—In all cases where any person 
may find it necessary to have the great seal of 
the state put again to any public paper, other 
than a grant for lands, he may prefer his peti- 
tion to the governor and council, who shall, if 
they deem the same proper, direct the seal to be 
put thereto. (Rev., s. 5338; Code, s. 3333; 1868- 
9, c. 270, s. 38; C. S. 7647.) 


§ 147-28. To procure seals for departments and 
courts.—The governor shall also procure a seal 
for each department of the state government to 
be used for attesting and authenticating grants, 
proclamations, commissions, and other public 
acts, in such manner as may be directed by law 
and the usage established in the public offices; 
also a seal for every court of record in the state, 
for the purpose of authenticating the papers and 
records of such court. All such seals shall be 
delivered to the proper officers, who shall give a 
receipt therefor and be accountable for their 
safe-keeping. (Rev., s. 5340; Code, ss. 3328, 
3332 1868-9, .c. 270, ss. 35,.387;. 1880, Cmte 
7648.) 

§ 147-29. Seal of department of state described. 
—The seal of the department of state shall be 
two inches in diameter and shall be of the same 
design as the great seal of the state, with the 
words “State of North Carolina, Department of 
State,’ surrounding the figures. (Rev., s. 5341; 
Codé, ‘s. 33305: 1883, c: 288;.C. S: 7649:) 


§ 147-30. To provide new seals when necessary: 
—Whenever the great seal of the state shall be 
lost or so worn or defaced as to render it unfit 
for use, the governor shall provide a new one and 
when such new one is provided the former one, 
if it can be found, shall be destroyed in the 
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presence of the governor. Whenever the seal of 
any department of the state shall be lost or so 
worn or defaced as to render it unfit for use, a 
new seal shall be provided by the head of the 
department and the former one, if it can be found, 
shall be destroyed in the presence of the head of 
the department. Whenever the seal of any court 
of record shall be lost or so worn or defaced as 
to render it unfit for use, the board of county 
commissioners of the county in which such court 
is situate shall provide a new one and the old one, 
if it can be found, shall be destroyed in the 
presence of the chairman of the board of county 
commissioners of such county. (Rev., s. 5342; 
Code, s. 3331; 1868-9, c. 270, s. 36; 1943, c. 632; C. 
S. 7650.) 


Editor’s Note.—The 1943 amendment rewrote this section. 


§ 147-31. Payment for seals. — The treasurer 
shall pay the expense of procuring all seals pro- 
vided for in this chapter, upon the warrant of 
the auditor. (Rev., s. 5343; Code, s. 3332; 1868- 
9, c. 270, s. 3%; 1883, c. 71; C. S. 7651.) 


§ 147-32. Compensation for widows of gov- 
ernors.—All widows of the governors of the state 
of North Carolina who were married to said gov- 
ernors before or during their term of office as 
governor of the state of North Carolina and who 
have attained, or shall hereafter attain, the age of 
sixty-five years, shall be paid the sum of twelve 
hundred ($1,200.00) dollars per annum during the 
term of their natural lives, the same to be paid in 
equal monthly installments of one hundred ($100- 
.00) dollars per month out of the state treasury 
upon warrant duly drawn thereon: Provided, that 
no payment shall be made under this section un- 
less and until the council of state shall find that 
the beneficiary does not have an income adequate 
for her support. (1937, c. 416.) 


§ 147-33. Compensation when attending meet- 
ings.— Whenever the lieutenant-governor shall at- 
tend any meeting of state officials or otherwise, 
which he is required by law to attend, he shall be 
entitled to receive as compensation the per diem 
allowed him under the constitution as president of 
the senate for the time required in attending said 
meeting, together with his necessary traveling ex- 
penses in going to and from said meeting. The 
amount to which he shall be entitled shall be cer- 
tified to by him, and shall be paid to him by the 
state treasurer upon the proper warrant. (1911, 
c. 103; C. S. 3862.) 


Art. 3A. Emergency War Powers 
of Governor. | 


§ 147-33.1. Short title—This article may be 
cited as the “North Carolina Emergency War 
Powers Act.” (1943, c. 706, s. 1.) 


§ 147-33.2. Emergency war powers of the 
governor.—Upon his own initiative, or on the 
request or recommendation of the president of 
the United States, the army, navy or any other 
branch of the armed forces of the United States, 
the federal director of civilian defense, or any 
other federal officer, department or agency having 
duties and responsibilities related to the prosecu- 
tion ef the war or the health, welfare, safety and 
protection of the civilian population, whenever in 


his judgment any such action is in the public 
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interest and is necessary for the protection of the 
lives or property of the people of the state, or for 
the defense and security of the state or nation, or 
for the proper conduct of the war and the success- 
ful prosecution thereof, the governor may, with 
the approval of the council of state, at any time 
and from time to time during the existing state 
of war: 

(a) Formulate and execute plans for: 

(1) the inventory, mobilization, conservation, 
distribution or use of food, fuel, clothing and 
other necessaries of life and health, and of land, 
labor, materials, industries, facilities and other 
resources of the state necessary or useful in the 
prosecution of the war; 

(2) organization and coordination of civilian 
defense in the state in reasonable conformity with 
the program of civilian defense as promulgated 
from time to time by the office of civilian defense” 
of the federal government; and, further, to effect- 
uate such plans for civilian defense in such 
manner as to promote and assure the security, 
protection and mobilization of the civilian popula- 
tion of the state for the duration of the war and 
in the interest of state and national defense. 

(b) Order and carry out blackouts, radio 
silences, evacuations and all other precautionary 
measures against air raids or other forms of 
enemy action, and suppress or otherwise control 
any activity which may aid or assist the enemy. 

(c) Mobilize, coordinate and direct the activi- 
ties of the police, fire fighting, health, street and 
highway repair, public utility, medical and welfare 
forces and services of the state, of the political 
subdivisions of the state, and of private agencies 
and corporations, and formulate and execute 
plans for the interchange and use of such forces 
and services for the mutual aid of the people of 
the state in cases of air raid, sabotage or other 
enemy action, fire, flood, famine, violence, riot, 
insurrection, or other catastrophe or emergency. 


(d) Prohibit, restrict, or otherwise regulate and 
control the flow of vehicular and _ pedestrian 
traffic, and congregation of persons in public 
places or buildings, lights and noises of all kinds 
and the maintenance, extension and operation of 
public utility and transportation services and 
facilities. 

(e) Accept, or authorize any officer or depart- 
ment of the state to accept, from the federal 
government or any federal agency or instru- 
mentality, or from any other source, grants of 
funds and grants or loans of equipment, materials, 
supplies or other property for war or defense 
purposes, subject to the terms and conditions 
appertaining to such grants and loans. 

(f) Authorize any department or agency of the 
state to lease or lend to the army, navy or any 
other branch of the armed forces of the United 
States, any real or personal property of the state 
upon such terms and conditions as he may 
impose, ot, on behalf of the state, to make a con- 
tract directly therefor. 

(g) Authorize the temporary transfer of per- 
sonnel of the state for employment by the army, 
navy or any other branch of the armed forces of 
the United States and fix the terms and condi- 
tions of such transfers. 

(h) At any time when the general assembly is 
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not in session, suspend, or modify, in whole or in 
part, generally or in its application to certain 
classes of persons, firms, corporations or circum- 
stances, any law, rule or regulation with reference 
to the subjects’ hereinafter enumerated, when he 
shall find and proclaim after such study, investi- 
gation or hearing as he may direct, make or con- 
duct, that the operation, enforcement or applica- 
tion of such law, or any part thereof, materially 
hinders, impedes, delays or interferes with the 
proper conduct of the war; said subjects being as 
follows: 

(1) The use of the roads, streets and highways 
of the state, with particular reference to speed 
limits, weights and sizes of motor vehicles, regu- 
lations of automobile lights and signals, trans- 
portation of munitions or explosives and parking 
or assembling of automobiles on highways or any 
‘other public place within the state; provided that 
any changes in the laws referred to in this sub- 
section shall be first approved by the state high- 
way and public works commission and the com- 
missioner of motor vehicles of the state. 

(2) Public health, in so far as suspension or 
modification of the laws in reference thereto may 
be stipulated by the United States public health 
service or other authoritative agency of the 
United States government as being essential in 
the interest of national safety and in the success- 
ful prosecution of the war effort; provided that 
such suspension or modification of public health 
laws shall first be submitted to and approved by 
the state board of health. 


(3) Labor and industry; provided, however, 
that any suspension or modification of laws regu- 
lating labor and industry shall be only such as 
are certified by the commissioner of labor of the 


state as being necessary in the interest of national 


safety and in the furtherance of the war program; 
and provided further that any such changes as 
may result in an increase in the hours of employ- 
ment over and above the limits of the existing 
statutory provisions shall carry provision for 
adequate additional compensation; and provided, 
further, that no changes in such laws or regula- 
tions shall be made as affecting existing contracts’ 


between labor and management in this state 
except with the approval of the contracting 
parties. 


(4) Whenever it should be certified by the 
adjutant general of the state that emergency con- 
ditions require such procedure, the governor, with 
.the approval of the council of state, shall have the 
power to call up and mobilize state militia in addi- 
tion to the existing units of the state guard; to 
provide transportation and facilities for mobiliza- 
tion and full utilization of the state guard, or 
other units of militia, in such emergency, and to 
allocate from the contingency and emergency 
fund such amounts as may be necessary for such 
purposes during the period of such emergency. 

(5) Manufacture, sale, transportation, posses- 
sion and use of explosives or fireworks, or articles 
in simulation thereof, and the sale, use and hand- 
ling of firearms. 

(i) Cooperate with agencies established by or 
pursuant to the laws of the United States and the 
several states for civilian protection and the pro- 
motion of the war effort, and coordinate and 
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direct the work of the offices and agencies of the 
state having duties and responsibilities directly 
connected with the war effort and the protection 
of the civilian population. 

(j) Aid in the administration and enforcement 
in this state of any rationing, freezing, price-fix- 
ing or similar order or regulation duly promul- 
gated by any federal officer or agency under or 
pursuant to the authority of any act of congresg 
or of any order or proclamation of the president 
of the United States, by making temporarily 
available personnel and facilities of the state to 
assist in the administration thereof and/or by 
adopting and promulgating in this state an order 
or regulation substantially embodying the pro- 
visions of such federal order or regulation, filing 
the same in the office of the secretary of state, 
prescribing the penalties for the violation thereof, 
and specifying the state and local officers and 
agencies to be charged with the enforcement 
thereof. 

(k) Formulate and execute plans and adopt 
rules for: 

(1) the organization, recruiting, training, main- 
tenance and operation of aircraft warning serv- 
ices, observation and listening posts, information’ 
and control centers and such other services and 
facilities as may be necessary for the prompt and 
accurate reception and transmission of air raid 
warnings and signals; 

(2) the organization, recruiting, training, equip- 
ment, identification, conduct, powers, duties, 
rights, privileges and immunities of  air-raid 
wardens, auxiliary police, auxiliary firemen and 
of the members of all other auxiliary defense and 
civilian protection forces and agencies. 

(1) Adopt, promulgate, publicize and enforce 
such orders, rules and regulations as may be 
necessary for the proper and effective exercise of 
the powers granted by this artitle, and amend or 
rescind the same. 

(m) Hold and conduct hearings, administer 
oaths and take testimony, issue subpoenas to 
compel the attendance of witnesses and the pro- 
duction of revelant books, papers, records or 
documents, in connection with any investigation 
made by him under the authority of this article. 
(1943, c. 706, s. 2.) 


§ 147-33.3. Orders, rules and regulations.—Al! 
orders, rules and regulations promulgated by the 
governor pursuant to this article shall have the 
full force and effect of law from and after the date 
of the filing of a duly authenticated copy thereof 
in the office of the secretary of state. All laws) 
ordinances, rules and regulations, in so far ag 
they are inconsistent with the provisions of this! 
article or of any rule, order or regulation made 
pursuant to this article, shall be suspended during! 
the period of time and to the extent that such 
conflict exists. A violation of any such order, 
rule or regulation, unless otherwise provided 
therein, shall be deemed a misdemeanor and 
punishable as such. (1943, c. 706, s. 3.) 


§ 147-33.4, Immunity.—Neither the state nor 
any political subdivision thereof, nor the agents 
or representatives of the state or .any political 
subdivision thereof, under any circumstances, nor 
any individual, firm, partnership, corporation or 
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other entity, or any agent thereof, in good faith’ 
complying with or attempting to comply with any 
order, rule or regulation made pursuant to this 
article, shall be liable for the death of or any in- 
jury to persons or for any damage to property as' 
the result of any air raid, invasion, act of 
sabotage, or other form of enemy action, or of 
any action taken under this article or such order, 
rule or regulation. ‘This section shall not be con- 
strued to impair or affect the right of any person 
to receive any benefits or compensation to which 
he may otherwise be entitled under workmen’s 
compensation law, any pension law, or any other 
law, or any act of Congress, or any contract of in- 
surance or indemnification. (1943, c. 706, s. 4.) 


§ 147-83.5. Federal action controlling.—All ac- 
tion taken under this article and all orders, rules 
and regulations made pursuant thereto in any 
field or with respect to any subject matter over 
which the army or navy or any other department 
or agency of the United States government has 
duly taken jurisdiction shall be taken or made 
with due consideration to the orders, rules, regu- 
lations, actions, recommendations and requests of 
such department or agency and shall be consis- 
tent therewith. Blackouts, radio silences and 
evacuations shall be carried out only in such 
areas, at such times, and for such periods as! 
shall be designated by air-raid warnings or 
orders with respect thereto issued by the United 
States army, or its duly designated agency, and 
only under such conditions and in such manner 
as shall be consistent with such warning or order, 
and practice blackouts shall be held only when 
and as authorized by the United States army on 
its duly designated agency. (1943,.c. 706, s. 5.) 


§ 147-33.6. Construction of article—This article 
shall be construed liberally to effectuate its 
purposes. (1943, c. 706, s. 6.) 


§ 147-33.7. Duration of article-—This article 
shall be in full force and effect while the existing 
state of war continues with any foreign power 
and for six months thereafter, or until the con- 
vening of the next general assembly, and none of 
the powers herein granted shall be thereafter 
exercised and no contract, order, rule or regula- 
tion made or other action taken pursuant to this! 
article shall thereafter be enforceable or effective, 
except for the performance of an obligation there- 
tofore incurred thereunder or the prosecution of 
an act theretofore committed in violation thereof. 
(1948, c. 706, s. 8.) 


Art. 4. Secretary of State. 


§ 147-34. Office and office hours.—The secre- 
tary of state shall attend at his office, in the city 
of Raleigh, between the hours of ten o’clock 
a.m. and three o’clock p. m., on every day of 
the year, Sundays and legal holidays excepted. 
(Rev., s. 5344; Code, s. 3339; 1868-9, c. 270, s. 44; 
1870-1, c..111; C. S. 7652.) 


§ 147-35. Salary of secretary of state. — The 
salary of the secretary of state shall be six thou- 
sand six hundred dollars a year, payable monthly. 
(Rev., s. 2741; Code, s. 3724; 1879, c. 240, s. 6; 
HBSi pp. 6o2, res.; 1907, ci "994; 1919, cl 247, s. 2; 
Ex. Sess. 1920, c. 49, s. 4; 1921, c..11, s. 1; 1931, 
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277s 1998," C846" 1985, c.) 804° 19415 c. 25 C."S. 
3863.) 

Cross Reference.—As to bond of secretary of state, see § 
128-8. 

Editor’s Note.—The amendment of 1935 increased the sal- 
ary of the secretary of state from $4,500 to $6,000, and added 
the provision making such salary payable monthly. 

The 1941 amendment provided that, effective January 1, 
1941, the salary should be $6,600.00 per annum, payable 
monthly. 

§ 147-36. Duties of secretary of state.—It is the 
duty of the secretary of state: 

1. To attend at every session of the legislature 
for the purpose of receiving bills which shall 
have become laws, and to perform such other 
duties as may then be devolved upon him by res- 
olution of the two houses, or either of them. 
2 To attend the governor, whenever required 
by him, for the purpose of receiving documents 
which have passed the great seal. 3. To receive 
and keep all conveyances and mortgages be- 
longing to the state. 4. To distribute annually 
the statutes, the legislative journals and the re- 
ports of the supreme court. 5. To distribute the 
acts of congress received at his office in the man- 
ner prescribed for the statutes of the state. 6. To 
keep a receipt book, in which he shall take from 
every person to whom a grant shall be delivered, 
a receipt for the same; but he may inclose grants 
by mail in a registered letter at the expense of the 
grantee, unless otherwise directed, first entering 
the same upon the receipt book. 7. To issue 
charters and all necessary certificates for the in 
corporation, domestication, suspension, reinstate- 
ment, cancellation and dissolution of corporations 
as may be required by the corporation laws of the 
state and maintain a record thereof. 8. To issue 
certificates of registration of trademarks, labels 
and designs as may be required by law and main- 


tain a record thereof. 9. To maintain a 
division of publications to compile data on 
the  state’s several governmental agencies 
and for legislative reference. 10. To receive, 
enroll and. safely preserve the _ constitution 
of the state and all amendments thereto. 


11. To serve as a member of such boards and 
commissions as the constitution and laws of the 
state may designate. 12. To administer the 
securities law of the state, regulating the issuance 
and sale of securities, as is now or may be 
directed. 13. To receive and keep all oaths of 
public officials required by law to be filed in his 
office, and as secretary of state, he is fully em- 
powered to administer official oaths to any public 
official of whom an oath is required. (Rev., s. 
5345; Code, s. 3340; 1868-9, c. 270, s. 45; 1881, c. 
OSs dO4s1oo¢. S794 oa 65.1943, cont4s0r 643-C ES, 
7654.) 

Cross Reference.—As to issuing grants, see § 146-47. 
Editor’s Note.—The 1941 amendment struck out the words 
“and documents” formerly appearing after the word “jour- 
nals” in subsection 4. 

The second 1943 amendment added items 7 to 12, in- 
clusive, and the first 1943 amendment added item 13. 

For act authorizing secretary of state to enroll in a book 


the Constitution of 1868 and amendments thereto, see Ses- 
sion Laws 1943, c. 107. 


§ 147-37. Secretary of state; fees to be collected. 
—The secretary of state shall collect the follow- 
ing fees, namely: copying and certifying a will, 
grant or patent not exceeding two copy-sheets, 
fifty cents, and for every additional copy-sheet, 
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ten cents; correcting an error not made by him- 
self in a patent, fifty cents; copying and certify- 
ing a plot and survey, fifty cents for each warrant 
or for each six hundred and forty acres contained 
in the plot or survey, not to exceed five dollars 
for one copy; receiving surveyor’s return, making 
out, recording and endorsing grants, sixty cents; 
each certificate, ten cents; filing and recording a 
copy of a judgment vacating a grant and all other 
services thereon, fifty cents; copying an entry 
from the journals of the assembly, forty cents; 
copying and certifying the laws of other states, 
twenty cents for each copy-sheet; and in all cases 
not otherwise provided for, the secretary of state 
shall receive for copies of records from his office, 
one dollar for the first three copy-sheets and ten 
cents a copy-sheet thereafter. (Rev., s. 2742; 
Code, 7s.43725;0n..C cs 102,55, 0137) 1870-1, cxsits 
3; 1881, c. 79; C. S. 3864.) 


§ 147-38. Copy-sheet defined. — A _ copy-sheet 
shall consist of one hundred words, and in reckon- 
ing the number of words in a copy-sheet, every 
date, or amount of money, expressed in figures, as 
“1855,” “$250.90,” shall be estimated and charged 
as one word. (Rev., s. 2805; Code, s. 3757; R. C,, 
c. 102, s. 42; 1868-9, c. 279, s. 556; C. S. 3851.) 


§ 147-39. Custodian of statutes, records, deeds, 
etc.—The secretary of state is charged with the 
custody of all statutes and joint resolutions of 
the legislature, all documents which pass under 
the great seal, and of all the books, records, 
deeds, parchments, maps, and papers now de- 
posited in his office or which may hereafter be 
there deposited pursuant to law, and he shall 
from time to time make all necessary provisions 
for their arrangement and preservation. (Rev., 
s. 5847; Code, s. 3337; R. C., c. 104, s. 105; 1868-9, 
c. 270, s. 41; 1873-4, c. 129; C. S. 7656.) 


§ 147-40. Compensation of indexer of laws. — 
The assistant to the secretary of state who indexes 
the laws and prepares the laws and captions for 
publication shall receive a compensation to be 
fixed by the budget bureau. (Rev., s. 2733; 1903, 
c. 3; 1931, c. 277; 1933, c. 46; C. S. 3866.) 


§ 147-41. To keep records of oyster grants.— 
The secretary of state shall keep books of rec- 
ords in which shall be recorded a full descrip- 
tion of all grounds granted for oyster beds 
under the provisions of chapter 119 of the laws of 
1887, and laws amendatory thereof, and shall keep 
a map or maps showing the position and limits of 
all public and private grounds. (Rev., s. 2381; 
1887, c. 119, s. 14; C. S. 7657.) 


§ 147-42. Binding original statutes, resolutions, 
and documents.—The original statutes and joint 
resolutions passed at each session of the general 
assembly the secretary of state shall immediately 
thereafter cause to be bound in volumes of con- 
venient size. Each such volume shall be lettered 
on the back with its title and the date of its 
session. (Rev., s. 5348; Code, s. 3343; 1866-7, c. 
71- 1868-9, c. 270, s. 46; C. S. 7658.) 


§ 147-43. Reports of state officers—The secre- 
tary of state shall file and keep in his office one 
copy of each of the reports of state officers in the 
best binding in which any such report is issued, 
and the state librarian shall likewise keep five 
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similarly bound copies of each such report. (Rev., 
Sambal Ollie Out wacan? lence CanSemo 008) 


§ 147-48.1. Secretary of state to prepare index 
to acts.—The secretary of state shall biennially, 
at the beginning of each regular session of the 
general assembly, appoint an assistant, whose 
duties it shall be to prepare for publication the in- 
dexes, and side or marginal notes, to the acts and 
resolutions, both public and private, ratified by 
the general assembly. (Rev., s. 4423; 1903, c. 8; 
1927 CB217 sh 1:9 CAS S6109,) 

Editor’s Note.—This section formerly appeared as § 120- 
23 and was transferred to its present position by Session 
Laws 1943, c. 543. 

Prior to the amendment of 1927 the captions of the acts 
and resolutions were also required to be indexed and pub- 
lished. 

§ 147-43.2. Secretary of state to have laws 
printed.—The secretary of state, immediately up- 
on the termination of each session of the general 
assembly, shall cause to be published in one 
volume all the laws and joint resolutions passed 
at such session, whether public, private, general 
or special within the meaning of the constitution 
and without regard to classification, except that 
the laws and resolutions shall be kept separate 
and indexed separately; and the volume shall 
contain his certificate that it was printed under 
his direction from enrolled copies on file in his 
office. In the printing, he shall omit the certifi- 
cate required to be endorsed upon the original 
bills and resolutions; but he shall insert immedi- 
ately at the end of each law or resolution the 
word “ratified,” adding the day, month and year. 
(Rev., s. 4425; Code, s. 2869; 1868-9, c. 270, s. 14; 
194377. 448)"sis CS 611412) 

Editor’s Note.—The 1943 amendment rewrote the section. 
This section formerly appeared as § 120-24 and was trans- 
ferred to its present position by Section Laws 1943, c. 543. 

Session Laws 1943, c. 33, being an act revising and con- 
solidating the public and general statutes of the state of 
North Carolina, was exempted from the provisions of this 
section by Session Laws 1943, c. 15, s. 2. The said act is 


in a separate bound volume on file in the office of the sec- 
retary of state. 


§ 147-43.3. Number to be printed.—There shall 
not be printed more than four thousand (4,000) 
volumes of Session Laws, twenty-five hundred 
(2500) to full bound and fifteen hundred (1500) 
to half bound; six hundred (600) volumes of 
House Journals and six hundred (600) volumes 
of Senate Journals of each session of the General 
Asseniblys (4( 1929) icic85,yiserdee1 941 ces TO sete: 
1943, c. 48, -s. 5.) 

Editor’s Note.—The 1943 amendment substituted “session” 
for ‘“‘public’” in line three and omitted a former provision 
relating to Public-Local and Private Laws. 

This section formerly appeared as § 120-25 and was trans- 
ferred to its present position by Session Laws 1943, c. 543. 

The 1941 amendment increased the authorized printing of 


the House and Senate Journals from five to six hundred 
volumes. 


§ 147-44: Repealed by Session Laws 1943, c. 
48, s. 2. 


§ 147-45. Distribution of copies of session laws, 
and other state publications by secretary of state. 
—The secretary of state shall, at the state’s ex- 
pense, as soon as possible after publication, dis- 
tribute such number of copies of the session laws, 
senate and house journals, and supreme court 
reports to federal, state and local governmental 
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officials, departments and agencies, and to educa- 
tional institutions for instructional and exchange 
use, as is set out in the table below: 














te 
[o} 
hy Penh oe 
g ove &¢ 
oie Ton ne 
State Departments and Officials: 
(GOVErNOL tiers wares < erste. 3 il il 
Lieutenant Governor .......... il | 1 
PATICITO LM OMRE STORIES nes Grelera tks 3 1 1 
USPeASUIGCLamA End soe on eieteeh 3 1 il 
Pecretary soit otatel yea. inset’ 3 1 1 
Superintendent of .©Public In- 

SaRcGeO | 6 Glo.od ccs Ge ROS Be 3 1 1 
Attocneya Generales rit ierecs ier i 1 5 
Commissioner of Agriculture .. 3 1 if 
Commissioner of Labor ..:... 3 1 1 
Commissioner of Insurance .... 3 1 1 
State Board of Health ........ 3 1 0 
State Highway and Public 

Works Commission ........ 3 1 1 
State Board of Charity and 

Eb licamV\eltare meas iets or 3 ik 0 
Naiitanter Genetalmme se ccies. se. 2 0 0 
Commissioner of Banks ...... 2 0 0 
Commissioner of Revenue .... 5 0 1 
Commissioner of Motor Vehicles 1 0 0 
WWitiiHesm Comimissionmerei ect. - 3 1 8 
State School Commission ...... 2 0 0 
State Board of Elections ...... 2 0 0 
Local Government Commission 2 0 1 
iShuvelenerr  ehtheeeMbl yononuomaeccet 2m: 1 1 
State Bureau of Investigation .. 1 0 1 
DirectonmoOteerobationy Secs ste « 2 0 1 
Commissioner of Paroles ...... 2 0 1 
‘Department of Conservation and 

Developimentmetrn ses. 452 3 ih 0 
North Carolina Library Com- 

RIVES LOMME PIRES Se eicte cee chs the let 2 0 0 
Veterans’ Loan Commission ’.. 1 0 0 
imdustrial Commission 0... - 3 0 3 
State Board of Alcoholic Bev- 

hae Ca GOMtt Oluaereste- neke cere 2 0 0 
Division of Purchase and Con- 

Pia Ct Meme te sor ers  wicr eats ai tee 2 0 0 
Justices of the Supreme Court 1 1 1 

each each each 
Clerk of the Supreme Court:... 1 1 0 
Judges of the Superior Court.. 1 0 il 
each each 
Emergency Judges of the Su- 
DET Obie GOULtM TT cove crys, cue cviste ow: 1 0 1 
each each 
Special Judges of the Superior 
OTRAS. GE BE a ae geen | 0 1 
each each 
Solicitors of the Superior Courts 1 0 i! 
each each 
Unemployment Compensation 

TIITINSSIOL Gatawi-,.ae s ses 23 1 1 1 
State Employment Service .... 1 0 0 
State Commission for the Blind 1 0 1 
MEP RP LISON (cis a « oe oe ree oem die 1 0 0 
Western North Carolina Sana- 

UPB © 6k 4 ee Bene al 0 0 
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- 3 
+ Ra 
ge, 923s 82 
@5 89s 88 
BH Tone om 
Eastern North Carolina Sana- 

COPLUii er eee epee ee oer 1 0 0 
North Carolina Historical Com- 

MISSION cme etctsr cis eres etre eee al 0 0 
States ikibrarve esate nes 20 20 2 
Supreme Court Library.... as many as requested 
Supreme Court Reporter ...... 0 0 1 
General Assembly Members and 

Officials: 

Representatives of General As- 
Senib ly mame Meee ees 1 1 0 
each each 
Slate oenatorse re hoy eras al 1 0 
each -each 
Principal Clerk—Senate ...... 1 1 0 
Reading Clerk—Senate ........ 1 1 0 
Sergeant-at-Arms—Senate .... 1 1 0 
Principals Clerk—Elouse!) 1. 1 il 0 
Reading Clerk—House ........ if 1 0 
Sergeant-at-Arms—House .... 1 1 0 
Hnrollitie . Clerle ann. 3 sae ee 1 0 0 
Engrossing Clerk—House .... 1 1 0 
Indexer ot thes Laws. .a%5 sae. 1 0 0 
Schools and Hospitals: 
University of North Carolina at 

Chapel Hillmen e.33 144 See 59 54 65 
North Carolina State College of 

Agriculture and Engineering 

of the University of North 

Carolina mst sazed. eter. 5 il 2 
Woman’s College of the Uni- 

versity of North Carolina .... 3 1 aT 
Duke* University. ayer. 20a ee 25 25 25 
Davidsonm Colleccmm niente il 1 il 
Wake Forest College .......... 5 5 if 
Lenoir Rhyne College ........ ih 1 1 
Elon College a. tn. tr. assert ii a 1 
Gtiltordas Colleseus.. see eee 1 1 il 
East Carolina Teachers College 1 1 1 
CatawbanCollescuse a ar 0 0 1 
North Carolina School for the 

Dealiornc sein tsee re. Roe 1 0 0 
State Hospital at Raleigh ...... 1 0 0 
State Hospital at Morgantown... 1 0 0 
State Hospital at Goldsboro.... 1 0 0 
Caswell- Training School ...... 1 0 0 
School for the Blind and Deaf.. 1 0 0 
State Normal School at Fay- 

CLtevallen iach corer it dens siete 1 0 1 
North Carolina College for Ne- 

PURO) PEL bdo Ghub soaoDe so 405 5 5 5 
Local Officials: 

Clerks of the Superior Courts.. 1 1 1 
each each each 
Sheriffs of the Counties ...... 1 0 
each 
Registers of Deeds of the Coun- 
La re an PADI APG foo aan ¢ cc eee 1 1 0 
each each 
Chairmen of the Boards of 5 
County Commissioners .... 1 0 0 
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» the North Carolina College for Negroes. (1941, 
3 Ca 319, S, 1361943 MC. 48 ss) 
3 oe - Editor’s Note.—The 1943 amendment substituted ‘‘session 
g ood BS laws” for “public laws, public-local and private laws” in 
‘aS aa8 Bo the introductory paragraph. It also substituted ‘“‘session 
as ree de laws” for “public laws’? in the table and struck out of 
the table the former column relating to Public-Local and 
Federal, Out-of-State, and For- Sierra 1943, c. 48, s. 6, provided that wherever 
eign Officials and Agencies: the words “public” ‘‘public-local’” and ‘‘private” or a 
Secretary to President .....:'. a 0 iL. eee of pa aa a sat in He Store Ai 
r reto, re 
Secretary of State -........0.. t : i ey Pn dere es viet ts -f the eee ntti ihe 
Secretary of War ............ 1 0 1 same be stricken out and the words “session laws” be in- 
Secretary of Navy waco. Aue 1 0 A cerredmanaieuiihercor: 
mecretary (of Aericulture is a : 4 > § 147-46. Publications furnished institutions of 
Attorney General ............ a learning.—The secretary of state, upon application 
BOS ges paeey sareh hoes - : : made by any chartered institution of learning in 
Marshal of United States Su- this state, for which provision is not elsewhere 
preme Court ...... Pg sed : 1 made in § 147-45, having a library of not less than 
Department of Justice ...... o ‘ five thousand volumes, shall furnish and trans- 
Bureau of Census .........++. : y : mit to each of such institutions, to be kept in its 
Treastiny iD eparteient (5. aps: 7 : library, a copy of all future current supreme court 
Department of Internal Revenue 1 0 i reports, session laws of the general assembly 
Department of Labor $Soree : 1 and journals of both houses, whenever the 
Bureau of Public Roads ..:... : : A same shall be ready for distribution. He 
Department of Commerce ‘ 5 : shall furnish to each of such institutions, if he 
Department of Tateer fOr, . : i have them on hand, or when reprinted or other- 
Veterans F.GOOEOISt S108 Weiner t 4 ° wise obtained, one volume each of such of the su- 
Securities and Exchange Com- preme court reports, public laws, public-local and 
pees oak ca ae : eC : private laws, and journals as have not been there- 
eae SL sterpen aa Ape : ; i clone furnished. (1941, c. 379, s. 2; 1943, c. 48, 
! sae : s. 4. 

Farm Credit Administration (a Editor’s Note.—The 1943 amendment substituted in the 
Library of Congress .......... 8 2 5 first sentence the words “session laws” for the words “pub- 

Federal Judges resident in lic-local and private laws.” 
North Carolina ............ ; 0 ¢ § 147-47. Apportionment of half bound volumes 
ae, set each of session laws among justices of the peace.—The 
Federal District eee ioe secretary of state shall apportion the fifteen hun- 
dent in North Carolina 7.3... 0 i dred copies of half bound session laws among the 
Giataheor ahd crn Goes erie Fa9 justices of the peace of the state on a county pop- 
dent in North Carolan Mites 1 0 1 ulation basis and distribute them to the justices. 
Saat éach The secretary of state shall notify all the clerks 
: ; 5 of the superior court of the number of copies of 
Chief CRECULYES or designated session laws available for distribution for justices 
libraries of Soveramecnts of of the peace in their respective counties, and the 
other palates) BETTIE OLIN and clerk shall thereupon certify to the secretary of 
countries, including Canada, state the names and post office addresses of a 
Canal Zone, Porto Rico, Alaska like number of qualified and active justices of the 
ae Pi Siig sara 1 ek peace thus entitled to receive said laws. (1941, c. 

gov , i 379, s. 3; 1943, c. 48, s. 4.) 
eas pa eatats with the Editor’s Note——The 1943 amendment substituted ‘“‘ses- 
upreme Court Library ...... he 0 : sanclaweth tae eabiewaae? 
eac eac 


—- 





Upon his appointment or election each justice of 
the supreme court shall receive for his private use 
one complete and up-to-date set of the reports of 
the supreme court. The copies of reports fur- 
nished each justice as set out in the table above 
may be retained by him personally to enable him 
to keep up-to-date his personal set of reports. 

One copy each of the public laws, the public-local 
laws and the supreme court reports shall be fur- 
nished the head of any department of state gov- 
ernment created in the future. 

Five complete sets of the public laws, the public- 
local and private laws, the senate and house jour- 
nals and the supreme court reports heretofore pub- 


lished, insofar as the same are available and with-- 


out necessitating reprinting, shall be furnished to 


§ 147-48. Sale of laws and journals and su- 
preme court reports.—Such laws and journals as 
may be printed in excess of the number directed 
to be distributed the secretary of state may sell 
at such price as he deems reasonable, not exceed- 
ing two dollars for full bound copies of the ses- 
sion laws; and not exceeding ten per centum in 
advance of the cost for copies of the journals. 

The secretary of state shall sell any and all of 
the supreme court reports, both the current re- 
ports and the reprints, at such price as he deems 
reasonable, not less than one dollar and fifty 
cents per volume. The secretary of state may 
allow to regular licensed booksellers in this state 
a discount on laws, journals and supreme court 
reports not exceeding twelve and one-half per 
centum. All proceeds received from sales made 
pursuant to this section shall be paid into the 
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state treasury. 
Sard.) 

Editor’s Note.—The 1943 amendment substituted 
sion laws” for ‘“‘public laws’ in the first paragraph. 

§ 147-49. Disposition of damaged and unsaleable 
publications—The Secretary of State is hereby 
authorized and empowered to dispose of such 
damaged and unsaleable North Carolina Supreme 
Court Reports, House and Senate Journals and 
Public Laws of various years at a price to be de- 
termined by the Secretary of State, the Supreme 
Court Reporter and the Marshall-Librarian of the 
Supreme Court. (1939, c. 345.) 


§ 147-50. Publications of state officials and de- 
partment heads furnished to certain institutions, 
agencies, etc.—Every state official and every head 
of a state department, institution or agency issu- 
ing any printed report, bulletin, map, or other pub- 
lication, shall, on request, furnish copies of such 
reports, bulletins, maps or other publications to 
the following institutions in the number set out 
below: 


University of North Carolina at Chapel 


(1941,.c. 379, s. 4; 1948, c. 48, 


“ses- 


TEBE ot si agyo uk tte tsi ceec Ronee aI oe OPM he te 25 copies; 
PURO MILSINVELSILY Meir t as «6 ssc ce orb ae 25 copies; 
OVake srorest Collese! i... ae, 2 copies; 
PIS MGSOITet CONCISE fe. k cs sc saben ee 2 copies; 
North Carolina Supreme Court Library 2 copies; 
North Carolina College for Negroes .. 5 copies; 
MIDE ALY MOPS OONCTESS) 1 ch. s eee ces 2 copies; 


and to governmental officials, agencies and depart- 
ments and to other educational institutions, in the 
discretion of the issuing official and subject to 
the supply available, such number as may be re- 
quested: Provided that five sets of all such reports, 
bulletins and publications heretofore issued, inso- 
far as the same are available and without neces- 
sitating reprinting, shall be furnished to the North 
Carolina College for Negroes. (1941, c. 379, s. 5.) 


§ 147-51. Clerks of superior 
nish inventory of reports; lending prohibited. 
—On or before the first Monday in June 
of each and every year after March 9, 1927, the 
clerks of the Superior Courts of the State are re- 
‘quired to furnish to the Secretary of State an 
inventory of the volumes of the reports of the 
Supreme Court of North Carolina which they 
‘have on hand. 

From and after March 9, 1927, the clerks of the 
Superior Courts of the State of North Carolina 
are held officially responsible for the volumes of 
the North Carolina Supreme Court reports fur- 
nished and to be furnished them by the said State. 

The said clerks of the various courts shall not 
lend or permit to be taken from their custody 
the said reports, nor shall any person with or 
without the permission of the said clerks take 
them from their possession. (1927, c. 259.) 


§ 147-52. Reprints of Supreme Court reports. 
—The Supreme Court is authorized to have 
such of the reports of the Supreme Court of 
the State of North Carolina as are not on hand 
for sale, republished and numbered consecu- 
tively, retaining the present. numbers and 
names of the reporters and by means of star 
pages in the margin retaining the original num- 
‘bering of the pages. The Supreme Court is 
authorized and directed to have such reports 


courts to fur- 
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reprinted without any alteration from the origi- 
nal edition thereof, except as may be directed 
by the Supreme Court. The contract for such 
reprinting and republishing shall be made by 
the Supreme Court in the manner prescribed in 
§ 7-34. Such republication shall thus continue un- 
til the State shall have for sale all of such reports; 
and hereafter when the editions of any number or 
volume of the Supreme Court reports shall be ex- 
hausted, it shall be the duty of the Supreme Court 
to have the same reprinted under the provisions of 
this section and § 7-34. In reprinting the reports 
that have already been annotated, the annotations 
and the additional indexes therein shall be retained 
and such reports shall be further annotated so 
as to make the annotations in all reprints com- 
plete up to the date of the reprinting thereof. 
In reprinting reports the Supreme Court is 
authorized to provide for, and to secure, such 
further annotations for reports that have been 
heretofore annotated and for the annotating of 
the reports that have not been heretofore an- 
notated and the costs thereof as provided in 
the contract made by the Supreme Court with 
the annotator selected by it, shall be paid as a 
part of the cost of reprinting the said reports. 
(Rev., s. 5361; Code, s. 3634; 1885, c. 309; 1889, 
Creat oeeSS Get Oe 190%, Cer OOS; el Gaver CCameOd, 
2029102351 176591929, "ce. 39,"s.12*" CS) -7671:) 


§ 147-53: Superseded by 1943, c. 716. 


§ 147-54. Payment of proceeds of sales to Treas- 
urer.—The secretary of state, as often as now 
provided by law, shall pay over to the treasurer 


‘of the state the proceeds of any and all sales 


which may be made by him under authorization of 
§ 147-53. (1933, c. 115, s. 2.) 


§ 147-54.1. Division of publications; duties.— 
The Secretary of State is authorized to set up a 
division to be designated as the Division of Publi- 
cations and to appoint a director thereof who shall 
be known as the assistant to the Secretary of 


State. This division shall collect, tabulate, an- 
notate, and digest information for the use of 
members and committees of the General As- 


sembly, and other officials of the State and of the 
various counties and cities, upon all questions of 
state, county, and municipal legislation; make ref- 
erences and analytical comparisons of legislation 
upon similar questions in other states and nations; 
and have at hand for the use of the members of 
the General Assembly the laws of other states and 
nations as well as those of North Carolina, and 
such other books, papers, and articles as may 
throw light upon questions under consideration. 

It shall also be the duty of the Division of Pub- 
lication to classify and arrange by proper indexes, 
so as to make them accessible, all public bills re- 
lating to the aforesaid matters heretofore intro- 
duced in the General Assembly. Upon request by 
members of the General Assembly, the Division 
shall secure all available information on any par- 
ticular subject. 

The Division shall also perform all such other 
duties as may be assigned by the Secretary of 
State. 

The several departments of the state govern- 
ment shall, upon request of the Division of Pub- 
lications, supply said Division with such copies of 
their reports and other fublications as may be 
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necessary to effect exchanges with other states for 
their publications of a similar character for the 
use of the said Division. (1915, c. 202, ss. 1, 2; 
1939, c. 316; C. S., ss. 6147, 6148.) 


Editor’s Note.—This section formerly appeared as § 143- 
167 and was transferred to its present number by Session 
Laws 1943, c. 543. 


Art. 5. Auditor. 


§ 147-55. Salary of auditor—The salary of the 
state auditor shall be six thousand six hundred 
dollars a year, payable monthly. (Rev., s. 2744; 
Code, s. 3726; 1879, c. 240, s. 7; 1881, c. 213; 1885, 
c. 352; 1889, c. 433; 1891, c. 334, s. 5; 1907, c. 830, 
SOR aL OOK. Camo OsnmSome si Old Ca OSsm some cmelosiomc. 
USNS el welO Loom Cmle cm LOL ome Camek hos ue LOL Op mC m4. 55 
Sout EX, OSS 1920,, 6.) 40suS.09 7 1 Oot eGsl lL, vsaed: 
1935, ¢.1442°°1941, 0c. 1; C.S.°3867.) 


Editor’s Note.—The 1941 amendment increased the salary 
of the state auditor from $6,000 to $6,600 per annum. 


§ 147-56. Office and office hours. — The auditor 
shall keep his office at the city of Raleigh, and 
shall attend thereat between the hours of* ten 
o'clock a. me and three o'clock p. m., Sundays 
and legal holidays excepted. (Rev., s. 5364; 
Code, s. 3353; 1868-9, c. 270, ss. 69, 70; C. S. 7674.) 


§ 147-57. Bond.—The State Auditor shall be 
placed under an official bond in a penal sum to be 
fixed by the Governor and Council of State at 
not less than fifty thousand ($50,000) dollars. 
Such official bond shall be corporate surety 
and furnished by a company admitted to do 
business in the State. The premiums will be 
paid by.the State out of the appropriations to 
the State Auditor’s Office. (1929, c. 337, s. 1.) 


§ 147-58. Duties of auditor.— It is the duty of 
the auditor: 

1. To superintend the 
state. 

2. To report to the governor, annually, and to 
the general assembly at the beginning of each 
biennial session thereof, a complete statement 
of the funds of the state, of its revenues and of 
the public expenditures during the preceding 
fiscal year, and, as far as practicable, an ac- 
count of the same down to the termination of 
the current calendar year, together with a de- 
tailed estimate of the expenditures to be de- 
frayed from the treasury for the ensuing fiscal 
year, specifying therein each object of expendi- 
ture and distinguishing between such as are pro- 
vided for by permanent or temporary approoria- 
tions, and such as must be provided for by a 
new statute, and suggesting the means from 
which such expenditures are to be defrayed. 

3. To suggest plans for the improvement and 
management of the public revenue. ; 

4. To keep and state all accounts in which the 
state is interested. 

5. To examine and settle the accounts of all 
persons indebted to the state, and to certify the 
amount of balance to the treasurer. 

6. To direct and superintend the collection of 
all moneys due to the state. 

7. To examine and liquidate the claims of all 
persons against the state, in cases where there 
is sufficient provision of law for the payment 
thereof; and where there is no sufficient provi- 
sion, to examine the claim and report the fact, 


fiscal concerns of the 
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with his opinion thereon, to the general assem- 
bly. 

8. To require all persons who have received 
any moneys belonging to the state, and have 
not accounted therefor, to settle their accounts. 

9. To have the exclusive power and authority 
to issue all warrants for the payment of money 
upon the state treasurer; and it shall be the au- 
ditor’s duty, before issuing the same, to examine 
the laws authorizing the payment thereof, and 
satisfy himself of the correctness of the accounts 
of persons applying for warrants; and to this 
end he shall have the power to administer oaths, 
and he shall also file in his office the voucher up- 
on which the warrant is drawn and cite the law 
upon said warrant. 

10. To procure from the books of the banks 
in which the treasurer makes his deposits, 
monthly statements of the moneys received and 
paid on account of the treasurer. 

11. To keep an account between the state and 
the treasurer, and therein charge the treasurer 
with the balance in the treasury when he came 
into office, and with all moneys received by him, 
and credit him with all warrants drawn or paid 
by him. 

12. To examine carefully on the first Tuesday 
of every month, or oftener if he deems it neces- 
sary, the accounts of the debts and credits in the 
bank book kept by the treasurer, and if he dis- 
covers any irregularity or deficiency therein, - 
unless the same be rectified or explained to his 
satisfaction, to report the same forthwith, in 
writing, to the governor. 


13. To require, from time to time, all persons 
who have received moneys or securities, or have 
had the disposition or management of any prop- 
erty of the state, of which an account is kept in 
his office, to render statements thereof to him; 
and all such persons shall render such state- 
ments at such time and in such form as he shall 
require. 


14. To require any person presenting an ac- 
count for settlement to be sworn before him and 
to answer orally as to any facts relating to its 
correctness. (Rev., s. 5365; Code, s. 3350; 1868-9, 
c. 270, ss. 63, 64, 65; 1883, c. 71; 1919, c. 153; 1929, 
C2085, Ca. OTD. 


Cross References.—As to being constitutional office, see 
Const., Art. III, secs. 1 and 13; as to mandamus by gov- 
ernor to compel performance of certain duties, see note to 
§ 147-12; as to reports to be furnished the director of the 
budget, see § 143-8. 

Par. 7—Mandamus to Compel Payment.—The duty of the 
auditor under par. 7 is not a ministerial duty but is one in- 
volving judgment and discretion, and mandamus will not lie 
against him for refusal to issue a warrant for payment of a 
claim he does not approve. Burton v. Furnam, 115 N. C. 166, 
20 S. E. 443. 

Where a Clerk of the General Assembly had received a 
warrant for the entire number of days to which he was en- 
titled, at seven dollars per day, he had no right to a writ 
of mandamus against the Auditor of the State because he 
refused to give him a warrant for three dollars per day ad- 
ditional for the same number of days for which he had here- 
tofore obtained a warrant. Boner v. Adams, 65 N. C. 639. 

Report to the General Assembly.—The Auditor of the State 
is not a mere miniéterial officer; when a claim is presented 
to him against the state, he is to decide whether there is a 
sufficient provision of law for its payment, and if in his 
opinion there is not sufficient provision of law, he must 
examine the claim and report the fact, with his opinion, to 
the General Assembly. Boner v. Adams, 65 N. C. 639. 

Cited in Bank v. Worth, 117 N. C. 146, 147, 155, 23 S. E. 
160. 
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§ 147-59. Warrants to bear limitations; pre- 
sented within sixty days.—All warrants drawn by 
the State Auditor on the Treasurer shall bear, and 
there shall be printed upon the face thereof in 
plain type so as to be easily read, the following 
words, to-wit: “This warrant will not be paid if 
presented to the Treasurer after the expiration of 
sixty (60) days from the date hereof;’ and the 
State Treasurer shall not pay, and he is hereby 
prohibited from paying any warrant drawn by the 
Auditor unless the same shall be presented with- 
in sixty (60) days from the date of such warrant. 
(1925, c. 246, s. 1.) 


§ 147-60. Surrender of barred warrant; issue 
of new watrant.—Any person, firm or corpora- 
tion holding a warrant drawn by the State Au- 
ditor which cannot be paid because of the provi- 
sions of §§ 147-59, 147-60 and 147-61 may present 
the same to the State Auditor, and upon satisfac- 
tory proof that such person, firm or corporation is 
the owner thereof and is entitled to have and 
receive the proceeds of such warrant and that 
the obligations for which the warrant is drawn 
is a subsisting obligation against the State of 
North Carolina, may surrender said warrant to 
the Auditor and cancel the same, whereupon 
the Auditor is authorized and empowered to is- 
sue another warrant for like amount in lieu 
thereof. (1925, c. 246, s. 2.) 


§ 147-61. Warrants issued before March 10, 
1925.—Every person, firm or corporation holding 
a warrant, drawn and issued by the State Auditor 
prior to March 10, 1925, shall present the same 
for payment on or before May 1, 1925. If such 
warrant is not presented to the State Treasurer 
for payment prior to May 1, 1925, the same shall 
not be paid, but the holder thereof shall be noti- 
fied of the provisions of §§ 147-59, 147-60 and 147- 
61, and upon satisfactory proof that the holder 
thereof is the proper owner and is entitled to have 
and receive the proceeds of such warrant and that 
the obligation for which the warrant is drawn is a 
subsisting obligation against the State of North 
Carolina, the warrant may be surrendered to the 
Auditor and cancelled and the Auditor is author- 
ized and empowered to issue another and new 
warrant for like amount in lieu thereof. (1925, c. 
246, s. 3.) 


§ 147-62. Assignments of claims against state. 
—All transfers and assignments made of any 
claim upon the State of North Carolina or any 
of its departments, bureaus or commissions or 
upon any State institution or of any part or share 
thereof or interest therein, whether absolute or 
conditional and whatever may be the considera- 
tion therefor and all powers of attorney, orders 
or other authorities for receiving payment of any 
such claim or any part or share thereof, shall be 
absolutely null and void unless such claim has 
been duly audited and allowed and the amount 
due thereon fixed and a warrant for the payment 
thereof has been issued; and no warrant shall be 
issued to any assignee of any claim or any part 
or share thereof or interest therein: Provided that 
this section shall not apply to assignments made 
in favor of hospitals, building and loan associa- 
tions, and life insurance companies: Provided, 
further, that employees of the state or of any of 
its institutions, departments, bureaus or commis- 


CH. 147. STATE OFFICERS—TREASURER 


§ 147-65 


sions who are members of the state employees 
credit union may in writing authorize any periodi- 
cal payment or obligation to such credit union to 
be deducted from their salaries or wages as such 
employee, and such deductions shall be made and 
paid to said credit union as and when said salaries 
and wages are payable: Provided, further, that 
this section shall not apply to assignments made 
by members of the State Highway Patrol, agents 
of the State Bureau of Investigation, Motor Ve- 
hicle Inspectors of the Revenue Department, and 
State Prison Guards, to the commissioners of the 
Law Enforcement Officers’ Benefit and Retire- 
ment Fund in payment of dues due by such per- 
sons to such fund. (1925, c. 249; 1935, c. 19; 1939, 
c. 61; 1941, c. 128.) 

Editor’s Note.—The first proviso was added by the 1935 
amendment, and the 1939 amendment added the second pro- 
viso. The 1941 amendment added the proviso at the end 


of this section. 
For assignments in general, see 13 N. C. Law Rev., 113, 


§ 147-63. Warrants for money paid into treasury 
by mistake.—Whenever the governor and council 
of state are satisfied that moneys have been paid 
into the treasury through mistake, they may di- 
rect the auditor to draw his warrant therefor on 
the treasurer, in favor of the person who made 
such payment; but this provision shall not ex- 
tend to payments on account of taxes nor to 
payments on bonds and mortgages. (Rev., s. 
5S607) Codes. as51giieoS-9, ¢, 6270, Ss. GOs. Cy 8S: 
7676.) 


§ 147-64. Warrants for surplus proceeds of sale 
of property mortgaged to state.—Whenever any 
real property mortgaged to the state, or bought 
in for the benefit of the state, of which a certifi- 
cate shall have been given to a former purchaser, 
is sold by the attorney-general on a foreclosure 
by notice, or under a judgment, for a greater 
sum than the amount due to the state, with costs 
and expenses, the surplus money received into 
the treasury, after a conveyance has been exe- 
cuted to the purchaser, shall be paid to the per- 
son legally entitled to such real property at the 
time of the foreclosure on the forfeiture of the 
original contract. ‘The auditor shall not draw his 
warrant for such surplus money but upon satis- 
factory proof, by affidavit or otherwise, of the 
legal rights of such person. (Rev., s. 5368; 
Code, s. 3352; 1868-9, c. 270, s. 68; C. S. 7678.) 


Art. 6. Treasurer. 


§ 147-65. Salary of state treasurer—The salary 
of the state treasurer shall be six thousand six 
hundred dollars a year, payable monthly. (Rev., 
s. 2739; Code, s. 3723; 1891, c. 505; 1907, c. 830, s. 
3; 1907, c. 994, s. 2; 1917, c. 161; 1919, c. 233; 
1919s Cares tS. (oe , tegs.. 1920, G2 40u score tOOT 
Ca Wi csgde L986) 02 2402-1941 ceetGasG 1 3808.) 


Cross Reference.—As to bonds required of state treasurer, 
see § 128-8. 

Editor’s Note.—The 1941 amendment increased the salary 
of the state treasurer from $6,000 to $6,600 per annum. 

Bond of Clerk Not Official Bond.—A bond by a clerk exe- 
cuted to the State Treasurer individually is not an official 
bond and does not extend beyond the term during which the 
clerk was appointed. Jackson yv. Martin, 136 N. C. 196, 48 
S.-H. 672. 

Same—Limitation.—An action against the sureties on the 
bond of a clerk for defalcations in the office of the State 
Treasurer is barred after three years. Jackson v. Martin, 
136 N. C. 196, 48 S. E. 672. 
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§ 147-66. Office and office hours.—The treasurer 
shall keep his office at the city of Raleigh, and 
shall attend there between the hours of ten 
o’clock a. m. and three o’clock p. m., Sundays 
and legal holidays excepted. He shall be allowed 
such office room as may be necessary. (Rev., s. 
5369; Code, s. 3362; 1868-9, c. 270, ss. .80, 81; C. 
S. 7679.) 


§ 147-67. Bonds of treasurer’s clerks. — The 
clerks in the treasurer’s office shall enter into 
good and sufficient bonds, payable to the state of 
North Carolina, as provided in § 128-8. ‘These 
several bonds shall be in addition and cumulative 
to the official bond of the state treasurer, and shall 
not be construed to affect in any way the liability 
of the state treasurer upon his official bond. (Rev., 
6512806" 1910>/ Chae 1921 wee 53 CSO 768i) 


§ 147-68. To receive and disburse moneys; to 
make reports.—It is the duty of the treasurer to 
receive all moneys which shall from time to time 
be paid into the treasury of this state; to pay 
all warrants legally drawn on the treasurer by 
the auditor; and no moneys shall be paid out of 
the treasury except on the warrant of the audi- 
tor; to report to the governor annually and to 
the general assembly at the beginning of each 
biennial session thereof the exact balance in the 
treasury to the credit of the state, with a sum- 
mary of the receipts and payments of the treas- 
ury during the preceding fiscal year, and so 
far as practicable an account of the same down 
to the termination of the current calendar year. 
(Rev., s. 5370; Code, s. 3356; 1868-9, c..270, s. 71; 


Crea 7GS2)) 
Editor’s Note.—For an act providing that the state 
treasurer shall settle with counties for the ad valorem 


school taxes for 1931, see P. I. 1935, ch. 397. 

Duty to Pay Warrants.—As it is the duty of the State 
Treasurer to keep his accounts, showing the transactions of 
each fiscal year ending December 31st, he has no right to 
pay out money except upon proper warrants drawn upon the 
proper funds in the treasury. Arendell v. Worth, 125 N. C. 
11 S4ao. eee. 

The public treasurer is not required to pay any and every 
warrant which the auditor may sign, but only those which 
are legally drawn, and the fact that the auditor finds that a 
claim for which he issues a warrant on the public treasurer 
is authorized by law is not binding upon or a protection to 
the latter. Bank v. Worth, 117 N. C. 146, 147, 23 S. E. 160. 

Mandamus for Payment of Warrant.—The State Treasurer 
is not liable to a mandamus for refusing to pay a warrant 
improperly drawn, and he is entitled to a mandamus to 
enforce the drawing of proper warrants upon the proper 
funds before paying them, as they are his vouchers. Aren- 
dell v. Worth, 125 N. C. 111, 34 S. E. 232. 

Same—When Fraud Is Alleged.—Where the State Treas- 
urer denies the correctness of a claim audited by the State 
Auditor and alleges fraud in the creation of the indebted- 
ness or that the services for which a warrant was issued 
were not rendered, mandamus will not lie to compel him to 
pay it, the question raised by such claim being for the 
Legislature, and not the courts, to determine. Garner v. 
Worth, 122 N. C. 250, 29 S. E. 364. 

Mandamus without Warrant.—Mandamus will not lie to 
compel the treasurer to pay a claim as he can only pay on 
the warrant of the auditor. See § 147-58 as to auditor. Bur- 
ton v. Furnam, 115 N. C. 166, 20 S. E. 443. 

Court Compelling Payment of Claim.—The courts cannot 
direct the State Treasurer to pay a claim against the State, 
however just and unquestioned, when there is no legislative 
appropriation to pay the same; and when there is such an 
appropriation the coercive power is applied not to compel 
the payment of the State liability but to compel a public 
servant to discharge his duty by obedience to a legislative 
enactment. Garner vy. Worth, 122 N. C. 250, 29 S. E. 364. 


§ 147-69. Deposits of state funds in banks regu- 
lated—Banks having state, deposits shall furnish 
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to the auditor of the state, upon his request, a 
statement of the moneys which have been re- 
ceived and paid by them on account of the treas- 
ury. The treasurer shall keep in his office a 
full account of all moneys deposited in and drawn 
from all banks in which he may deposit or cause 
to be deposited any of the public funds, and 
such account shall be open to the inspection of 
the auditor. The treasurer shall sign all checks, 
and no depository bank shall be authorized to 
pay checks not bearing his official signature. No 
depository bank shall make any charge for ex- 
change or for the collection of the treasurer’s 
checks or for the transmission of any funds 
which may come into his hands as state treas- 
urer. The commissioner of banks and the bank 
examiners, when so required by the state treas- 
urer, shall keep the state treasurer fully informed 
at all times as to the condition of all such de- 
pository banks, so as to fully protect the state 
from loss. ‘The state treasurer shall, before 
making deposits in any bank, require ample se- 
curity from the bank for such deposit. 

The payment of interest on deposits of state 
money in any bank or banks shall be controlled 
by the governor and council of state, who shall 
have full power and authority to determine for 
what periods of time payment of interest on such 
deposits shall or shall not be required, and to 
fix the rate of interest to be paid thereon. The 
interest collected on the bank balances from 
time to time shall be paid into the state’s gen- 
eral fund; but the treasurer shall credit to the 
funds of the agricultural department all money 
which is received as interest on the funds of the 
department, and he shall notify the commissioner 
of agriculture when such amounts are paid. 
(Rev., s. 5371; 1905, c. 520; 1915, c. 168; 1917, 
c. 159; 1931, c. 127, s. 1; 1981, c, 243, s. 5: 1933, c. 
175, s. 13°C.S.. 7684.) 

Editor’s Note.—Public Laws of 1933, c. 175, struck’ out 
the first sentence of the last paragraph of this section and 
substituted the present reading in lieu thereof. 

The interest rate on state deposits which was tempora- 
rily fixed by P. I. 1931, ch. 127, at 24% is by the 1933 
amendment left to determination of the Governor’s Coun- 
cil of State and a corresponding change is made in rela- 
tion to deposit by the Commissioner of Banks of funds from 
the liquidation of banks. See 11 N. C. Law Rev. 202. 

§ 147-69.1. Investment of surplus state fund; 
report ‘to general assembly.—The governor and 
the state treasurer, acting jointly, with the 
approval of the council of state, are hereby au- 
thorized and empowered whenever in _ their 
opinions there is cash in the general fund of the 
state in excess of the amount required to meet the 
current needs and demands on the said fund of 
the state, to invest said excess funds in bonds or 
certificates of indebtedness of the United States of 
America, or in bonds, notes or other obligations 
of any agency or instrumentality of the United 
States of America, when the payment of principal 
and interest thereof is fully guaranteed by the 
United States of America, or in bonds or notes of 
the state of North Carolina. The said funds shall 
be invested in such obligations as in the judgment 
of the governor and state treasurer may be 
readily converted into money. 

The state treasurer shall include in his biennial 
reports to the general assembly a full and com- 
plete statement of all funds invested by virtue of 
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the provisions of this section, the nature and 
character of investments therein, and the revenues 
derived therefrom, together with all such other 
information as may seem to him to be pertinent 
for the full information of the general assembly 
with reference thereto. (1943, c. 2.) 


§ 147-70. To make short-term notes in emer- 
gencies.—Subject to the approval of the governor 
and council of state, the state treasurer is author- 
ized to make short-term notes for temporary 
emergencies, but such notes must only be made to 
provide for appropriations already made by the 
general assembly. (1915, c. 168, s. 3; C. S. 7685.) 


§ 147-71. May demand and sue for money and 
property of state——The treasurer is authorized to 
demand, sue for, collect and receive all money 
and property of the state not held by some per- 
son under authority of law. (Rev., s. 5375; 
Code, s. 3359; 1866, c. 46; C.:S. 7688.) 


§ 147-72. Ex officio treasurer of state institu- 
tions; duties as such.—The treasurer shall be ex- 
officio the treasurer of the department of agricul- 
ture, of the North Carolina state college of agri- 
culture and engineering, of the North Carolina 
school for the deaf and dumb at Morganton, oi 
the North Carolina institution for the deaf and 
dumb and the blind at Raleigh, for the state hos- 
pitals (for the insane) at Raleigh, Morganton, 
‘and Goldsboro, for the state’s prison and soldiers 
home. He may appoint deputies to act for him 
at Morganton and Goldsboro, and may pay such 
deputies reasonable compensation. He shall keep 
all accounts of the institutions, and shall pay out 

_ all moneys, upon the warrant of the respective 
chief officers or superintendents, countersigned 
by two members of the board of directors, man- 
agers, or trustees. He shall report to the re- 
spective boards at such times as they may call 

on him, showing the amount received on account 
of the institution, amount paid out, and amount 
on hand. He shall perform his duties as treas- 
urer of these several institutions under such 
regulation as shall be prescribed in each case by 
their respective boards of managers, trustees, or 
directors, with the approval of the governor; 
and shall be responsible on his official bond for 
the faithful discharge of his duties as treasurer 
of each of the several institutions. As treasurer 
of such institutions he shall, annually, after the 
examination, verification, and cancellation of his 
vouchers, deposit the same with the respective 
institutions, and the superintendents thereof 
shall be responsible for their safekeeping. (Rev., 

s. 5376; Code, ss. 2235, 2251, 3723; 1879, c. 240, 

Bee S81, Cc. 211; s..9, c. 128; 1883,).c.) 156, Ss. 12, 

c. 405; 1895, c. 434; 1899, c..1, s. 11; 1919, c. 314, 

mao: CC. S. .7689.) 

§ 147-78. Office of treasurer of each State In- 
stitution abolished—vThe office of Treasurer of 
each of the several State institutions of which 
the State Treasurer 
hereby abolished. (1929, c. 337, s. 3.) 


§ 147-74. Office of State Treasurer declared 
office of deposit and disbursement.—The office 
of the State Treasurer is declared to be an of- 
fice of deposit and disbursement and only such 
records and accounts as may be necessary to 
disclose the accountability of the State Treas- 
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urer shall be kept. The purpose of this section 
is to prevent duplication in account and record 
keeping and such accounts as may be neces- 
sary shall be prescribed by the Director of the 
Budget under the terms of the Executive 
Budget Act. (1929, c. 337, s. 2.) 


§ 147-75. May authorize chief clerk to act for 
him; treasurer liable. — The treasurer may 
authorize his chief clerk to perform any duties 
pertaining to the office, except signing checks; 
but the treasurer is responsible for the conduct 
of all his clerks.’ (Rev., s. 5377; Code, s. 3358; 
1868-9, c. 270, s. 76; C. S. 7690.) 


§ 147-76. Liability for false entries in his books. 
—If the treasurer of the state shall wittingly or 
falsely make, or cause to be made, any false entry 
or charge in any book kept by him as treasurer, 
or shall wittingly or falsely form, or procure te 
be formed, any statement of the treasury, to be 
by him laid before the governor, the general 
assembly, or any committee thereof, or to be by 
him used in any settlement which he is required to 
make with the auditor, with intent, in any of said 
instances, to defraud the state or any person, such 
treasurer shall be guilty of a misdemeanor, and 
fined, at the discretion of the court, not exceed- 
ing three thousand dollars, and imprisoned not 
exceeding three years. (Rev., s. 3606; Code, s. 
1119; R. C, c. 34, s. 68; C. S. 7691.) 


§ 147-77. Daily deposit of funds to credit of 
treasurer.—All funds belonging to the State of 
North Carolina, in the hands of any head of any 
department of the State which collects revenue 
for the State in any form whatsoever, and every 
institution, agency, officer, employee, or repre- 
sentative of the State, or any agency, depart- 
ment, division or commission thereof, except offi- 
cers and the clerk of the Supreme Court, collecting 
or receiving any funds or money belonging to the 
State of North Carolina, shall daily deposit the 
same in some bank, or trust company, or other 
designated depository, selected or designated by 
the State Treasurer, in the name of the State 
Treasurer, at noon, or as near thereto as may be, 
and shall report the same daily to said Treasurer: 
Provided, that the Treasurer may refund the 
amount of any bad checks which have been re- 
turned to the department by the Treasurer when 
the same have not been collected after thirty 
days trial. (1925, c. 128, s. 1.) 


§ 147-78. Treasurer to select depositories; bond. 
—The State Treasurer is hereby authorized and 
empowered to select and designate, wherever 
necessary, in this State some bank or banks 
or trust company as an official depository of the 
State, and the said Treasurer shall require of 
such depository a bond, or in lieu there- 
of collateral security for such deposit, con- 
sisting of such bonds as are approved for invest- 
ment by the State sinking fund, as provided for 
in §§ 142-31 to 142-43, payable to the State of 
North Carolina, in a sufficient amount to protect 
the State on account of any deposit of State funds 
made therein. (1925, c. 128, s. '2.) 


§ 147-79. Deposits of state funds in banks 
that have provided for safety of deposits without 
requiring depository bonds.—Where any bank or 
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trust company, state or national, has come with- 
in the provisions of the national banking laws, 
providing guarantee or insurance on security, in 
full, for the deposits in such bank or trust cém- 
pany, and for payment thereof upon demand of 
the depositor, and when thereby such protection 
is afforded depositors of such bank or trust com- 
pany, and where any such bank or trust company 
may be properly designated as a depository for 
the deposits of moneys of the state of North 
Carolina, or of any county, city, town, or other 
political subdivision of the state of North Caro- 
lina, it shall be permissible and lawful to deposit 
the moneys of the state, or of such county, city, 
town, or other political subdivision therein, with- 
out requiring of the said bank or trust company 
to furnish any additional security for the pro- 
tection of such deposits, or the payment thereof 
upon demand. as now required by law: Pro- 
vided, however, that the council of state shall 
have previously passed upon the character and 
extent of the guarantee afforded by the United 
States banking laws, and shall have approved the 
same as satisfactory: Provided further, that the 
approval of such bank or trust company as a de- 
pository for moneys of the state of North Caro- 
lina must be given by the council of state, and 
approval by the local government commission 
must be secured for such bank or trust company 
to act as a depository for any county, city, town, 
or other political subdivision of the state: Pro- 
vided further, that any action in ‘regard to these 
matters shall be discretionary with the council of 
state as far as this section applies to them, and 
with the local government commission as far as 
this section applies to it. 

Where the deposits are guaranteed or insured 
only in part, the bank or trust company receiving 
such deposits shall be required to deposit bonds 
or security only to the extent of the unguaranteed 
portion of said deposits. (1933, c. 461, ss. 1, 1%.) 


Editor’s Note—See 11 N. C. Law Rev. 201, for review of 
this section. 


§ 147-80. Deposit in other banks unlawful; lia- 
bility—It shall be unlawful for any funds of the 
State to be deposited by any person, institu- 
tion, or department or agency in any place or 
bank or trust company, other than those so se- 
lected and designated as official depositories of 
the State of North Carolina by the State Treas- 
urer, and any person so offending or aiding and 
abetting in such offense shall be guilty of a mis- 
demeanor and punished by a fine or imprison- 
ment, or both, in the discretion of the court, and 
any person so offending or aiding and abetting 
in such offense shall also immediately become 
civilly liable to the State of North Carolina in 
the amount of the money or funds unlawfully 
deposited, and, at the instance of the State 
Treasurer, or at the instance of the Governor, 
the Attorney-General shall forthwith institute the 
civil action in the name of the State of North 
Carolina against such person or persons, either 
in the courts of Wake County, according to their 
respective jurisdiction, or in the county in which 
said unlawful deposit has been made, according 
to the selection made by the officer requesting 
the institution of such action, for the purpose of 
recovering the amount of ‘the money so unlaw- 
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fully deposited, with interest thereon at six per 
cent per annum, and for the cost of said action, 
and the court in which said action is tried may 
also tax, as a part of the cost in said action, to 
the use of the State of North Carolina, a sum 
sufficient to reimburse the State of North Caro- 
lina for all expense incidental to or connected 
with the preparation and prosecution of such ac- 
(rlota (CsA, oh, IRE Se a) 


§ 147-81. Number of: depositories; contract. — 
The State Treasurer is authorized and empow- 
ered to select as many depositories in one place 
and in the State as may appear to him to be nec- 
essary and convenient for the various~ officers, 
representatives and employees of the State, to 
comply with the purposes of §§ 147-77, 147-78, 
147-80, 147-81, 147-82, 147-83 and 147-84, and may 
make such contracts with said depositories for the 
payment of interest on average daily or monthly 
balances as may appear advantageous to the State 
in the opinion of such treasurer and the Governor. 
(1925, c. 128,.s., 4.) 


§ 147-82. Accounts of funds kept separate.—In 
order to preserve and keep them separate, all 
funds that are now required by law to be kept 
separate or to be separately administered, both by 
state departments, institutions, commissions, and 
other agencies or divisions of the state which col- 
lect or receive funds belonging to the state, or 
funds handled or maintained as trust funds in any 
form by sttch department, division or institution, 
shall be evidenced in daily reports by distribution 
sheets, which shall reflect and show an exact copy 
of the accounts, showing the distribution of said 
money kept by such collecting departments, insti- 
tutions and agencies, and the same shall be en- 
tered in the records of the office of the State 
Treasurer, so as to keep and maintain in the office 
where the same is first collected or received the 
same account thereof, and of the distribution 
thereof, the same records and accounts as are kept 
in the office of the State Treasurer relating there- 
COMMA (ELO DD MuCan 2 Sams ne) 


§ 147-83. Receipts from Federal government 
and gifts not affected—Sections 147-77, 147-78, 
147-80, 147-81, 147-82, 147-83 and 147-84 shall not 
be held or construed to affect or interfere with 
the receipts and disbursements of any funds re- 
ceived by any institution or department of this 
State from the Federal government or any gift or 
donation to any institution or department of the 
State or commission or agency thereof when ei- 
ther in the act of Congress, relating to such funds 
received from the Federal government, or in the 
instrument evidencing the said private donation or 
gift, a contrary disposition or handling is pre- 
scribed or required, and the said sections shall not 
apply to any moneys paid to any department, in- 
stitution or agency, or undertaking of the State of 
North Carolina, as a part of any legislative ap- 
propriation, or allotment from any contingent 
fund, as provided by law, after the same has been 
paid out of the State treasury. (1925, c. 128, s. 6.) 


§ 147-84. Auditor to furnish forms; reports; re- 
fund of excess payments. — The State Auditor, 
by and with the advice, consent and approval of 
the Governor, shall prescribe and furnish all 
forms necessary for full compliance with §§ 147- 
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77, 147-78, 147-80, 147-81, 147-82, 147-83 and 147- 
84, and the cost of printing and furnishing the 
same shall be charged in the printing account of 
the several departments, institutions and agencies 
receiving and using such forms; and such daily re- 
ports shall be made by mail by those departments, 
institutions and collecting agencies and officers 
and employees who are not in the city of Raleigh, 
when required to make such daily deposits and re- 
ports; and, in addition to such daily reports, the 
treasurer may require a report, as to the amount 
deposited, by wire, and all such departments, insti- 
tutions, agencies, officers and employees, who are 
at or in the city of Raleigh, when required to 
make such deposits and reports, shall deliver the 
same, in person or by messenger, to the State 
Treasurer; whenever taxes of any kind are or 
have been by clerical error, misinterpretation of 
the law, or otherwise, collected and paid into the 
State Treasury in excess of the amount found to 
be legally due the State, the State Auditor shal! 
issue his warrant for the amount so illegally col- 
lected, to the person entitled thereto, upon certifi- 
cate from the head of the department through 
which said tax was coliected, or his successor in 
the performance of the functions of that depart- 
ment, and the Treasurer shall pay said warrant. 
(1G25 ae Ceulie8, Saar.) 


§ 147-85. Fiscal year.—The fiscal year of the 
state government shall annually close on the 
thirtieth day of June. The accounts of the treas- 
urer, the auditor and the charitable and penal 
institutions of the state shall be annually closed 
on that date. (Rev., s. 5378; Code, s. 3360; 1868- 
9, c. 270, s. 77; 1883, c. 60; 1885, c. 334; 1905, c. 
AS Om Oo men elO-eh x oess. 1921.) c. 7211925, cn 89, 
Sols) Cro 7692.,) ' 


Editor’s Note.—Prior to the amendment Ex. Sess. 1921, ch. 
7, the fiscal year closed on the thirtieth day of November; 
by that amendment it was changed to June thirtieth. By 
Public Laws 1925, ch. 89, sec. 21, a sentence providing for 
examination of the accounts of the treasurer, auditor and 
insurance commissioner by commissioner appointed by the 
legislature, was omitted. , 

Applied, as fixing salary of sheriff, 
County, 201 N. C. 68, 158 S. E. &3. 


§ 147-86. Additional clerical assistance author- 
ized; compensation and duties.—The state treas- 


in Martin v. Swain 


urer, by and with the consent and advice of the 
governor and council of state, is authorized to 
employ an additional clerk in the treasury de- 
partment, whose compensation and duties shall 
be fixed by the state treasurer, by and with the 
consent and advice of the governor and council 
of state. The compensation of such additional 
clerk as may be employed pursuant to this sec- 
tion shall be paid as other officers and clerks are 
paid. (1923, c. 172; C. S. 7693(a).) 


Art. 7. Commissioner of Revenue. 


§ 147-87. Commissioner of Revenue; appoint- 
ment; salary.— A cominissioner of revenue shali 
be appointed by the governor on January 1, 1933, 
and quadrennially thereafter. The term of office 
of the commissioner shall be four years and until 
his successor is appointed and qualified. His sal- 
ary shall be fixed by the Governor, with the ap- 
proval of the Advisory Budget Commission. 
(1921, c. 40, ss. 2, 6; 1929, c. 232.) 


§ 147-88. Duties as to revenue laws. —In addi- 
tion to the other duties of the Commissioner of 
Revenue, it shall be his duty to prepare for the 
legislative committees of the General Assembly 
such revision of the revenue laws of the state as 
he may find by experience and investigation ex- 
pedient to recommend, so that the same may be 
introduced in the General Assembly and available 
in printed form for consideration of its members 
within the first ten days of the session. (1921, c. 
40, s. 5.) 

Art. 8. Solicitors. 


§ 147-89. To prosecute cases removed to federal 
courts. — It shall be the duty of the solicitors of 
this state, in whose jurisdiction the circuit and 
district courts of the United States are held, 
having first obtained the permission of the judges 
of said courts, to prosecute, or assist in the pros- 
ecution of, all criminal cases in said courts 
where the defendants are charged with violations 
of the laws of this state, and have moved their 
cases from the state to the federal courts under 
the provisions of the various acts of congress 
on such subjects. (Rev., s. 5381; Code, s. 1239; 
1874-5, c. 164, s.1; C. S. 7696.) 


Chapter 148. State Prison System. 


Art. 1. Government by Highway and Public 
Works Commission. 


Sec. 

148-1. Commission to employ. servants and 
agents. 

148-2. Employees’ bonds; money paid to state 
treasurer. 

148-3. Acquisition and alienation of property. 

148-4. Management of convicts and prison prop- 
erty; recapture of escaped convicts. 

148-5. Commission to have control over prison 
property. 

148-6. Custody, employment and hiring out of 
convicts. 

148-7. Inspection of mines. 

148-8. Automobile license tags to be manufac- 


tured by Commission. 
3—39 


Sec. 

148-9. State board of charities and public welfare 
to supervise prison. 

148-10. Board of health to supervise sanitary ana 
health conditions of prisoners. 

Art. 2. Prison Regulations. 

148-11. State highway and public works commis- 
sion to make regulations. 

148-12. Record of conduct of prisoners. 

148-13. Rules and regulations as to grades, allow. 
ance of time and privileges for good be- 
havior, etc. 

148-14 to 148-17. [Repealed.] 


148-18. Money and other allowances for prisoners 
discharged; certificates of competency. 


[ 609 ] 


Sec. 


148-19. 


148-20. 
148-21. 


148-22. 
148-23. 


148-24. 
148-25. 


148-26. 


148-27. 


148-28. 
148-29. 


148-30. 
148-31. 


148-32. 


148-33. 


148-34. 


148-35. 


148-36. 


148-37. 
148-38. 


148-39. 


148-40. 
148-41. 


148-42, 
148-43. 
148-44. 
148-45. 
148-46. 


148-47. 


148-48. 
148-49. 


148-50. 


148-51. 


148-52. 
148-53. 
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Prisoners examined for assignment to 
work, 

Whipping or flogging prisoners. 
Prisoner’s supplies and clothes to be 
marked. 


Recreation and instruction of prisoners. 

Prison employees not to use intoxicants 
or profanity. 

Religious services; Sunday school. 

Commission to investigate death of con- 
victs. 


Art. 3. Labor of Prisoners. 


Intent of State to maintain public roads 
with prison labor. 

Women prisoners; limitations on labor of 
prisoners. 

Sentencing of prisoners to central prison. 

Transportation of convicts to prison; 
sheriff’s expense affidavit; state not lia- 
ble for maintenance expenses until con- 
vict received. 

Sentencing to public roads. 

Maintenance of central prison; warden; 
powers and duties. 

Prisoners may be sentenced to work on 
city and county properties; commission 
may provide prisoners for county. 


Prison labor furnished other state agen- 
cies. 

Establishment 
camps. 

Plans and specifications for original prison 
camps. 

Highway and public works commission to 
control camps. 


Additional prison camps authorized. 

Employment of prisoners assigned 
camps. 

Cost of keeping prisoners borne by state 
highway and public works commission. 

Recapture of escaped prisoners. 

Recapture of escaping prisoners; reward; 
punishment for escape. 


Indeterminate sentences. 

Prisoners of different races kept separate. 

Segregation as to race, sex and age. 

Penalty for escaping or assisting in. 

Degree of- protection against violence al- 
lowed. 

Disposition of child born of female pris- 
oner. 

Parole powers of governor unaffected. 

Prison indebtedness not assumed by com- 
mission. 


of prison districts and 


to 


Art. 4. Paroles. 


Advisory board of paroles created; term 
of office; vacancy appointments. 

Board meetings; quorum; chairman and 
secretary; pay of members. 

Commissioner of paroles; assistants. 

Investigators and investigations of cases 
of prisoners, prisons and prison camps. 


Sec. 

148-54. 
148-55. 
148-56. 
148-57, 
148-58. 


148-59. 


148-60. 


148-61. 
148-62. 


148-63. 
148-64. 


148-65. 


148-66. 
148-67, 
148-68. 
148-69. 


148-70. 


Parole supervisors provided for; duties. 

Pay and expenses of assistants, investi« 
gators and supervisors. 

Preparation of case histories for commis« 
sioner of paroles. 

Rules and regulations for parole applica- 
tions. 

Time of eligibility of prisoners for hearing 
on applications. 

Duties of clerks of all courts as to com 
mitments; statements filed with commis. 
sioner of paroles. 

Time for release 
tionary. 

Contents of release order. 

Automatic revocation of parole upon con- 
viction of crime. 

Arrest powers of police officers. 

Codperation of prison officials; informa- 
tion to be furnished. 

Time of appointments by governor; board 
meetings. 


of prisoners discre-« 


Art. 5. Farming out Convicts. 


Cities and towns and board of agriculture 
may contract for prison labor. 

Hiring to cities and towns and board of 
agriculture. 

Payment of contract price; interest; en- 
forcement of contracts. 

Agents; levy of taxes; payment of costs. 
and expenses. 

Management and care of convicts; prison 
industries; disposition of products of 
convict labor. 


Art. 5A. Prison Labor for Farm Work. 


148-70.1. Commission authorized to furnish prison 


148-70.2. When governor 


labor to farmers. 
declares extraordinary 


emergency. 


148-70.3. Prerequisites to work on particular farm; 


county agent as intermediary. 


148-70.4. Commission to establish price for labor. 
148-70.5. Authority of commission to suspend farm 


148-70.6. Prisoners 


148-70.7 


148-71. 
148-72. 
148-73. 


148-74. 
148-75. 
148-76 
148-77. 
148-78. 
148-79. 
148-80. 
148-81. 
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work. 


to remain under control of 
prison department. 


. Duration of article. 


Art. 6. Reformatory. 


Directors may establish reformatory. 
May exempt from convict garb. 

Not to apply to certain crimes. 

Art. 7. Bureau of Identification. 


Bureau established. 
Director. 


.,Duty of bureau. 


Henry system maintained. 

Annual report. 

Finger prints taken. 

Seal of bureau; certification of records. 

Report of disposition of persons fingers 
printed. 
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§ 148-1 


Art. 1. Government by Highway and Public 
Works Commission. 


§ 148-1. Commission to employ servants and 
agents.— The state highway and public works 
commission may employ a director and such 
supervisors, inspectors, superintendents, wardens, 
physicians, overseers, guards, and other servants 
and agents as it may deem necessary for the man- 
agement of the affairs of the state prison system 
and the safekeeping and employment of the pris- 
oners therein confined. The compensation and 
duties of these employees shall be fixed under the 
provisions of the budget act and the personnel 
act. The commission may discharge the director 
with the consent and approval of the governor, 
and may discharge any other servants or agents 
AtaWiUlL MEG ReVaus-upsss. 1901s Cam 2 mSeao elo OD eC. 
163; 1933, c. 172, s. 18; 1943, c. 409; C. S. 7703.) 

Editor’s Note.—Public Laws of 1933, c. 172, §§ 2, 18, 
created the state highway and public works commission and 
conferred upon it all the powers and duties formerly exer- 
cised by the state prison department. And section 18 of said 
chapter further provided for the substitution of the terms 
“highway and public works commission,” etc., for ‘‘prison 
department,” etc., throughout this chapter. 

The 1943 amendment rewrote the section. 

§ 148-2. Employees’ bonds; money paid to state 
treasurer.— The state highway and public works 
commission shall require its officers, employees, 
or agents, who may be authorized by law, or here- 
after authorized by the commission, to collect or 
receive the moneys and earnings of the state pris- 
on, to enter into bonds payable to the State of 
North Carolina in such penal sums and with such 
security as may be approved by the commission, 
conditioned upon the faithful performance of their 
duties in collecting and receiving, and paying over 
the moneys and earnings of the prison. Only 
such corporate security shall be accepted as is 
with sureties licensed to do business in North Car- 
Olindeee(Wevemseoo80s 1 901,ucr 472. oa7 el 9 20lc: 
156; 1925, c. 163; 1933, c. 172, s. 18; C. S. 7704.) 


§ 148-3. Acquisition and alienation of property. 
—Whenever it may be necessary or convenient in 
the operation of the state prison system, or when- 
ever expressly authorized by law, such property, 
both real and personal, as may be deemed neces- 
sary by the state highway and public works com- 
mission may be acquired by gift, devise, purchase, 
or lease; and whenever it may be necessary or 
convenient in the opinion of the state highway and 
public works commission, the commission may 
dispose of any such property, either real or per- 
sonal, or any interest or estate therein, but all 
sales of real property shall be subject to the ap- 
proval of the governor and council of state and 
deeds shall be executed in accordance with the 
provisions of General Statutes, §§ 143-147 to 143- 
150. CRey., s« 5892;' 1901, c.. 472, ss..2,, 63.1925, c. 
163; 1933, c. 172, s. 18; 1943, c.. 409; C. S. 7705.) 

Editor’s Note.—The 1943 amendment rewrote this section. 


§ 148-4. Management of convicts and prison 
property; recapture of escaped convicts. — The 
Commission shall have control and custody of all 
prisoners serving sentence in the state prison or 
in state prison camps, and such prisoners shall be 
subject to all the rules and regulations legally 
adopted by the commission. The authorized 
agents of the commission shall have all the au- 
thority of peace officers for the purpose of trans- 
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ferring prisoners from place to place in the State 
as their duties might require and for apprehend- 
ing, arresting, and returning to prison escaped 
prisoners; and may be commissioned by the gov- 
ernor, either generally or specially, as special off- 
cers for returning escaped prisoners or other fugi- 
tives from justice from outside the State, when 
such persons have been extradited or voluntarily 
surrendered. The commission shall manage and 
have charge of all the property and effects of the 
state prison, and conduct all its affairs subject to 
the provisions of this chapter. It may adopt and 
enforce such rules and regulations for the govern- 
ment of the state prison, its agents and employees 
and the convicts therein confined as to them may 
seem just and proper. (Rev., s. 5390; 1901, c. 472, 
Seed O20 Cu lOs a LOSS wm Cunlie, USS. Ise Lote LOoonml Gs 
257, s. 2; 1943, c. 409; C. S. 7706.) 

Editor’s Note.—The 1943 amendment inserted the word 


“and” in line eleven and changed a comma in line thirteen 
te a semicolon. 


§ 148-5. Commission to have control over pris- 
on property.—The state highway and _ public 
works commission shall have control and custody 
of all state highway prison camps, together with 
all property of every kind assigned thereto, the 
central prison at Raleigh, and all state prison 
farms, camps and other places for detention and 
employment of prisoners, together with all prop- 
erty of every kind and description, and all books, 
accounts, and records of such establishments. 
(LO33 ico 1 2usa 4 ) 


§ 148-6. Custody, employment and hiring out 
of convicts.—The state highway and public works 
commission shall provide for receiving, and keep- 
ing in custody until discharged by law, all such 
convicts as may be now confined in the prison 
and such as may be hereafter sentenced to im- 
prisonment therein by the several courts of this 
State. The commission shall have full power and 
authority to provide for employment of such con- 
victs, either in the prison or on farms leased or 
owned by the State of North Carolina, or else- 
where, or otherwise; and may contract for the 
hire or employment of any able-bodied convicts 
upon such terms as may be just and fair, but such 
convicts so hired, or employed, shall remain un- 
der the actual management, control and care of 
the commission: Provided, however, that no fe- 
male convict shall be worked on public roads or 
streets in any manner. (Rev., s. 5391; 1895, c, 
194, s. 5; 1897, c. 270; 1901, c. 472, ss. 5, 6; 1925, 
116-01 93a errr iss is. Co T7107.) 

Editor’s Note.—By amendment, Public Laws 1925, the 
provision for work on any property owned by the state 
replaced a provision for work on property owned by the state 
prison, There was also a former provision restricting pris- 
oners to be hired out to those not necessary to be detained 
in the prison near Raleigh, which was omitted by the Pub- 
lic Laws 1925. 

§ 148-7. Inspection of mines.—The state high- 
way and public works commission is hereby au- 
thorized, in its discretion, to have monthly inspec- 
tion made of all mines in North Carolina in which 
state convicts are or may be employed and to em- 
ploy for this purpose the services of an accredited 
mine inspector approved by the United States 
Bureau of Mines. (1929, c. 292, ss. 1, 2.) 


§ 148-8. Automobile license tags to be manufac- 
tured by Commission.—The state highway and 
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public works commission is authorized to pur- 
chase and install automobile license tag plant 
equipment for the purpose of manufacturing li- 
cense tags and for such other purposes as the 
commission may direct. 

The Commissioner of Motor Vehicles, or such 
other authority as may exercise the authority to 
purchase automobile license tags is hereby di- 
rected to purchase from, and to contract with, the 
state highway and public works commission for 
‘the state automobile license tag requirements from 
year to year. 

The price to be paid to the state highway and 
public works commission for such tags shall be 
fixed and agreed upon by the Governor, the state 
highway and public works commission, and the 
Motor Vehicle Commissioner, or such authority as 
may be authorized to purchase such supplies. 
(19208 Ceecda Sy ll IOS. Caml Cc. moce lO) me Losing Ge 36.) 

§ 148-9. State board of charities and public wel- 
fare to supervise prison.—The state board of char- 
ities and public welfare shall exercise a supervi- 
sion over the state prison as contemplated by the 
Constitution, under proper rules and regulations, 
to be prescribed by the Governor. (1925, c. 163: 
1933, c. 172.) 


§ 148-10. Board cf health to supervise sanitary 
and health conditions of prisoners——The state 
board of health shall have general supervision 
over the sanitary and health conditions of the 
central prison, over the prison camps, or other 
places of confinement of prisoners under the juris- 
diction of the division of prisons, and shall make 
periodic examinations of the same and report to 
the State Highway and Public Works Commis- 
sion the conditions found there with respect to the 
sanitary and hygienic care of such prisoners. 
Clot Ge 2 OO San Lo LO. Cars Ommesemet ed 927 CuO a 
1933,,.C. ve size. lode, C, 409% Cr eel tLe) 
Editor’s Note.—The 1943 amendment struck out the former 
last sentence which provided: ‘The commission shall do 


such things as may be necessary to carry out the recom- 
mendations of the board of health.’’ 


Art. 2. Prison Regulations. 


§ 148-11. State highway and public works com- 
mission to make regulations.—The state highway 
and public works commission may adopt such 
rules and regulations for enforcing discipline as 
their judgment may indicate, not inconsistent with 
the constitution and laws of the state. They shall 
print and post these regulations in the cells of the 
convicts, and the same shall be read to every con- 
vict in the state prison when received. (Rev., s. 
5401; Code, s. 3444; 1873-4, c. 158, s. 15; 1925, c 
163; 1933, C172 sis Ce Se yrete) 

Editor’s Note.—This section was re-enacted without ma- 
terial change by Public Laws 1925. 

§ 148-12. Record of conduct of prisoners.—The 
director of the state prison system and the super- 
intendents of county chain gangs or road forces, 
under rules and regulations of the state highway 
and public works commission, shall keep a record 
of the conduct and demeanor of all prisoners held 
in the state prison system and on county chain 
gangs. -(1917, c. 278,s. ‘2; 1919, c. L915 snes sb925, 
C, 1633: 4083,fc.2172¢s 18-0OS, 77602) 

§ 148-13. Rules and regulations as to grades, al- 
lowance of time and privileges for good behavior, 
etc.— The state highway and public works com- 
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mission may, with the approval of the Governor, 
make rules and regulations relating to grades of 
prisoners, rewards and privileges applicable to the 
several classifications cf prisoners as an induce- 
ment to good conduct, allowances of time for 
good behavior, the amount of cash, clothing, etc., 
to be awarded prisoners after their discharge or 
parole. 

Uniforms of stripes to designate felons may be 
used by the prison authorities of the commission 
as a matter of discipline only; and prisoners, even 
though convicted of felony, need not be clothed in 
such stripes extept as a form of discipline for vio- 
lation of prison rules. No person not convicted of 
a felony shall be required to wear a uniform of 
stripes such as is usually used to designate felons. 


-(1938, c. 172, s. 23; 1935, c. 414, s. 15; 1937, c. 88, 


s. 1; 1943, c. 409.) 


Editor’s Note——The 1943 amendment struck out at the 
end of the first paragraph the words “and until such rules 
are so made by the commission, the regulations set out in 
$§ 148-14 to 148-16 and 148-18 shall govern these matters.’’ 


§§ 148-14 to 148-17: 
Laws 1943, c. 409. 


§ 148-18. Money and other allowances for 
prisoners discharged; certificates of competency.— 
All prisoners upon being discharged, except short- 
term prisoners convicted of misdemeanors, pa- 
roled or pardoned from prison, shall be given a 
small sum of money, transportation to the place 
in North Carolina designated in parole or dis- 
charge papers, and sufficient clothing for neat 
and comfortable appearance. If any prisoner 
demonstrated during his prison service that he 
is competent or proficient in any gainful trade, 
he. shall also be given upon his discharge, parole, 
or pardon a certificate of competency in such 
trade signed by the proper prison authorities. 
(1935, c. 414, s. 19.) 


§ 148-19. Prisoners examined for assignment to 
work.—Each prisoner committed to the charge of 
the state highway and public works commission 
shall be carefully examined by a competent phy- 
sician in order to determine his physical and 
mental condition, and his assignment to labor and 
the work he is required.to do shall be dependent 
upon the report of said physician as to his physi- 
cal and mental capacity. (1917, c. 286, s. 22; 1925, 
CelOS 1033. Cl Vo dete S es 77317.) 


§ 148-20. Whipping or flogging prisoners. — It 
is unlawful for the state highway and _ public 
works commission to whip or flog, or have 
whipped or flogged, any prisoner committed to 
their charge until twenty-four hours after the re- 
port of the offense or disobedience, and only then 
in the presence of the prison physician or prison 
chaplain; and no prisoner other than those of the 
third class as defined in this article shall be 
whipped or flogged at any time. (1917, c. 286, s. 
Ts 1995. 6. 169 *21998 .e. 179" co) Ths) (Oe eon 

Cross Reference.—As to control of county convicts, see § 
§ 153-196. 

Editor’s Note.—In State v. Nipper, 166 N. C. 272, 81 S. E. 
164, decided in 1914, it was held that there was no law which 
allowed flogging of convicts to enforce discipline, and that its 
infliction was contrary to law. Clark, C. J., in writing the 
opinion discusses prison conditions in other countries and how 
most of them have abolished flogging in all cases, where 
formerly they allowed it in the armies, navies, schools and 
homes. Although it seemed that flogging had been a custom 
so well established in controlling prisons that the right to 


Repealed by Session 
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administer it had never been formerly questioned, there was 
no direct statute allowing it. The above section was enacted 
in 1917 and though the right and power to punish by flogging 
is guarded and limited it shows that the legislature still 
leaves flogging power in the guards as means of control, and 
enforcing discipline. 

Constitutionality—Where a public-local law provides for 
whipping to be administered to convicts sentenced to work 
upon the roads as an extreme necessary means to enforce 
discipline, safeguarded in respect to its being humanely ad- 
ministered after due notice to the offender, under proper 
rules and regulations, with report to the commissioners of 
the county to which the local law applies, making it a mis- 
demeanor for the one designated to do so brutally or with- 
out mercy: Held, the statute is not inhibited by any provi- 
sion of our Constitution and is a valid enactment. Constitu- 
tion, Art. XI, sec. 1. State v. Revi:, 193 N. C. 192, 193, 136 
S. E. 346. 

Excessive (Punishment.—Where a guard is charged with an 
assault upon a convict, and it is shown that his superior of- 
ficer instructed him to take the convict over the hill away 
from the rest of the prisoners and give him five or six licks 
for refractory conduct; but that the guard used a leather 
strap 2%4 inches wide, 2% feet long, and %4 inch thick, upon 
the prisoner’s bare back, with other prisoners holding his 
head, legs, and feet, in the presence of the “‘whole crowd,” 
and administered “fifteen or twenty licks,’’ it is held that 
the guard exceeded his authority, and the punishment in- 
flicted was excessive and unnecessarily humiliating. State 
v. Mincher, 172 N. C. 895, 896, 90 S. E. 429. 


§ 148-21. Prisoner’s supplies-and clothes to be 
marked.—The prisoner’s number shall be used for 
marking all clothes, bedclothing, beds, and other 
supplies used by prisoners, so that when such 
clothes, bedclothing, and supplies are washed and 
cleaned they shall be always returned for the use 
of the same prisoner. (1917, c. 286, s. 9; 1925, c. 
163; CoS. 7729.) 


§ 148-22. Recreation and instruction of pris- 
oners.—The state highway and public works com- 
mission shall arrange certain forms of recreation 
for the prisoners, and arrange so that the pris- 
oners during their leisure hours between work and 
time to retire shall have an opportunity to take 
part in games, to attend lectures, and to take part 
in other forms of amusement that may be pro- 
vided by the commission. ‘The commission shall 
organize classes among the prisoners so that those 
who desire may receive instruction in various lines 
of educational pursuits. They shall utilize, where 
possible, the services of the prisoners who are suf- 
ficiently educated to act as instructors for such 
classes; such services, however, shall be voluntary 
on the part of the prisoner. This section shall ap- 
ply to the state prison and to the state farms and 
State) acatmips. 6 (191'%.0cx 2286, Ss. elds “1925 9cn 16a: 
ap2s hic. 173%s183) CoS. 7732.) 

§ 148-23. Prison employees not to use intoxi- 
cants or profanity.—No one addicted to the use of 
intoxicating liquors shall be employed as superin- 
tendent, warden, guard, or in any other position 
connected with the state highway and public 


*’ works commission, where such position requires 


the incumbent to have any charge or direction of 
the prisoners; and any one holding such position, 
or any one who may be employed in any other ca- 
pacity in the state prison system, who shall come 
under the influence of intoxicating liquors, shall at 
once cease to be an employee of any of the insti- 
tutions and shall not be eligible for reinstatement 
to such position or be employed in any other po- 
sition in any of the institutions. Any superin- 
tendent, warden, guard, supervisor, or other per- 
son holding any position in the state highway and 
public works commission who curses a prisoner 
under his charge shall at once cease to be an em- 
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ployee and shall not be eligible for reinstatement. 
(1917, c. 286, s. 16; 1919, c. 80, s. 8; 1925, c. 163; 
1933, c. 172, s. 18; C. S. 7733.) 


§ 148-24. Religious services; Sunday school. — 
The state highway and public works commission 
shall make such arrangements as are necessary to 
hold religious services for the prisoners in the 
state prison and in the state farms and camps, on 
Sunday and at such other times as may be deemed 
wise. Attendance of the prisoners at such religi- 
ous services shall be voluntary. The commission 
shall if possible secure the visits of some minister 
at the hospital to administer to the spiritual wants 
of the sick. In order to provide religious worship 
for the prisoners confined in the state prison, 
known as the Caledonia farm, the commission 
shall employ a resident minister of the gospel and 
provide for his residence and support. (Rev., s. 
5405; Code, s. 3446; 1873-4, c. 158, s. 18; 1883,-c. 
349; 1915, 'c. 185" 9. fe; 1917, CH286)) s¢. 15371925; 
Poinaal eames Our jou be Beye nial of edb See hers 
7735.) 

Editor’s Note.—A former provision for five hundred dol- 
lars appropriation for administering to the spiritual wants 


of the sick, and fifty dollars for the Sunday school was 
omitted by the Public Laws 1925. 


§ 148-25. Commission to investigate death of 
convicts.—The state highway and public works 
commission, upon information of the death of a 
convict other than by natural causes, shall investi- 
gate the cause thereof and report the result of 
such investigation to the Governor, and for this 
purpose the commission may administer oaths 
and send for persons and papers. (Rev., s. 5409; 
1885, c. 379, s. 2; 1925, c. 163; 1933, c. 172, s. 18; 
CaSe 7746)" 


Art. 3. Labor of Prisoners. 


§ 148-26. Intent of State to maintain public 
roads with prison labor.—It is hereby declared to 
be the public policy of this state to build and 
maintain a state system of dependable’ highways 
and to maintain and improve the public roads in 
the several counties at the state’s expense; and to 
that end to make the most economical use of the 
prison labor of the state in the construction, im- 
provement and maintenance of said highways and 
roads. 

It is further declared to be the intent and pur- 
pose of this chapter to provide for the gainful em- 
ployment of all able-bodied prisoners of the state; 
and to this end the highway and public works 
commission is directed to provide for the employ- 
ment in the maintenance and construction of the 
public roads of the state of as many of the male 
prisoners as, under the terms of their sentences, 
may be thus employed and are physically fit for 
such work, and as the commission can arrange 
economically to use for ‘such purpose, and the re- 
mainder of the inmates of sttch prison division 
shall be employed as far as practicable, with due 
regard to their physical condition, in agriculture, 
prison industries, and forestry work, giving pref- 
erence to the production of food supplies and nec- 
essary articles of use in the state highway depart- 
ment and other state supported institutions or ac- 
tivities, and the development and improvement of 
state owned properties. (1933, c. 172, ss. 1, 14.) 


Editor’s Note.—For review of this section and those fol- 
lowing, see 11 N. C. Law Rev. 252. 
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§ 148-27. Women prisoners; limitations on la- 
bor of prisoners.——The state highway and public 
works commission may provide suitable quarters 
for women prisoners and arrange for work suit- 
able to their capacity; and the several courts of 
the state may assign women convicted of offenses, 
whether felonies or misdemeanors, to these quar- 
ters. No woman prisoner shall be assigned to 
work under the supervision of the state highway 
and public works commission whose term of im- 
prisonment is less than six months, or who is un- 
der eighteen years of age. (1931, c. 145, s. 32; 
LOSS NCs BOSS SS Came iS LSet O80, cao, esses) 
1943, c. 409.) 

Editor’s Note.—Prior to the amendment of 1935, this sec- 
tion provided for sentencing persons for felonies and mis- 
demeanors. ‘This section was so radically changed that no 
comparison can be made. 

The 1943 amendment transferred from the end of this sec- 
tion to the end of § 148-30 the following language, to-wit: 
“No male person shall be so assigned whose term of im- 
prisonment is less than thirty days.’’ It also struck out the 
following proviso: “Provided, that in criminal actions in 
which a justice of the peace has final jurisdiction, no county 
shall be liable for or taxed with any costs.” 

§ 148-28. Sentencing of prisoners to central 
prison.—The several judges of the superior courts 
of this state are hereby given express authority 
in passing sentence upon persons convicted of a 
felony, when, in their opinion, the nature of the 
offence or the character or condition of the de- 
fendant makes it advisable to do so, to sentence 
such person to the central prison at Raleigh, and 
thereupon a sheriff or other appropriate officer of 
the county shall cause such prisoner to be deliv- 
ered with the proper commitment papers to the 
warden of the central prison. (1933, c. 172, s. 7.) 


§ 148-29. Transportation of convicts to prison; 
sheriff’s expense affidavit; state not liable for 
maintenance expenses until convict received.—The 
sheriff having in charge any prisoner sentenced to 
the central prison at Raleigh shall send him to the 
central prison within five days after the adjourn- 
ment of the court at which he was sentenced, if 
no appeal has been taken. ‘The sheriff shall file 
with the board of commissioners of his county a 
copy of his affidavit as to necessary guard, to- 
gether with a copy of his itemized account of ex- 
penses, both certified to by the auditor as true 
copies of those on file in his office. The state is 
not liable for the expenses of maintaining con- 
victs until they have been received by the state 
highway and public works commission authorities, 
nor shall any moneys be paid out of the treasury 
for support of convicts prior to such reception. 
{Rev., ss. 5398, 5399, 5400; Code, ss. 3432, 3437, 
34385011 869-70 cr el SOle Se ocn iST0-1., iCsles is 83° 
1874-5, c. 107, s. 3; 1925, c. 163; 1933, c. 172, s. 18; 
C. S. 7718, 7719, 7720.) 

Expense of Conveying.—This section only applies to ex- 
pense of maintenance and does not apply to expense of con- 
veying convicts to the penitentiary. By the Acts of 1869-75 
it was especially provided that the expense of conveying 
should be paid by the state and this section did not repeal 
that act. Taylor v. Adams, 66 N. C. 338. 

§ 148-30. Sentencing to public roads.—In all 
cases not provided for in §§ 148-28 and 148-32, 
the courts sentencing defendants to imprisonment 
with hard labor shall sentence such prisoners to 
jail, to be assigned to work under the state high- 
way and public works commission, and the clerks 
of the several courts in which such sentences are 
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pronounced shall notify the superintendent of the 
nearest highway prison camp, or such other agent 
of the commission as he may be advised by them 
is the proper person to receive such _ notice. 
Whereupon, the commission shall cause some duly 
authorized agent thereof to take such prisoners 
into custody, with the proper commitments there- 
for, and deliver them to such camp or station as 
the proper authorities of the commission shall 
designate: Provided, however, the commission 
shall not be required to accept any prisoner from 
any court inferior to the superior court when an 
appeal has been taken to the superior court, or 
when the judge of such inferior court shall retain 
control over the sentence for the purpose of 
modifying or changing the same. No male person 
shall be so assigned whose term of imprisonment 
is less than thirty days. (1933, c. 172, s. 8; 1943, 
c. 409.) 

Editor’s Note.—The 1943 amendment added the last sen- 
tence. 

§ 148-31. Maintenance of central prison; 
warden; powers and duties.— The central prison 
shall be maintained in such a manner as to con- 
form to all the requirements of Article 11 of the 
State Constitution, relating to a state’s prison. A 
suitable person shall be appointed warden of the 
central prison, and he shall succeed to and be 
vested with all the rights, duties, and powers 
heretofore vested by law in the superintendent of 
the state’s prison or the warden thereof with re- 
spect to capital punishment, or any matter of dis- 
cipline of the inmates of the prison not otherwise 
provided for in this article. (1933, c. 172, s. 14.) 


§ 148-32. Prisoners may be sentenced to work 
on city and county properties; commission may 
provide prisoners for county.—Any county, city 
or town that operates farms, parks, or other pub- 
lic grounds by convict labor may retain a suffi- 
cient number of prisoners for the operation of 
such properties, and the judges in the courts of 
such counties, cities, or towns, in lieu of sentenc- 
ing prisoners to jail to be assigned to work under 
the state highway and public works commission, 
shall sentence a sufficient number to the county 
jail to be assigned to work on such county, city 
or town properties for the necessary operation 
thereof; and courts may also sentence prisoners 
to the county jail to be assigned to work at the 
county home or other county-supported institu- 
tion. 

The commission may in its discretion provide 
prison labor upon terms and conditions agreed 
upon from time to time for doing specific tasks of 
work for the several county homes, county farms, 
or other county owned properties, but prisoners 
assigned to such work shall be at all times under 
the control and custody of a duly authorized 
agent of the division of prisons. (1931, c. 145, s. 
B0s1 930 eCrlue soa toco Cm eton) 


§ 148-33. Prison labor furnished other state 
agencies.—The state highway and public works 
commission may furnish to any of the other state 
departments, state institutions, or agencies, upon 
such conditions as may be agreed upon from time 
to time between the commission and the govern- 
ing authorities of such department, institution or 
agency, prison labor for carrying on any work 
where it is practical and desirable to use prison 
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labor in the furtherance of the purposes of any 
State department, institution or agency, and such 
other employment as is now provided by law for 
inmates of the state’s prison under the proyisions 
of § 148-6: Provided that such prisoners shall at 
all times be under the custody of and controlled 
by the duly authorized agent of such commission. 
(1933, c. 172, s. 30.) 


§ 148-34. Establishment of prison districts and 
camps. — There shall be established in this State 
by the state highway and public works commis- 
sion such number of prison districts as it shall 
determine advisable. The state highway and pub- 
lic works commission shall, as soon thereafter as 
practicable, locate the prison camp or camps in 
each of said districts. Until such time as it shall 
be feasible for the commission to build and con- 
struct prison camps in accordance with the provi- 
sions of this article, it shall be the duty of the 
commission to take over and acquire by contract 
such county or road district prison camps as in 
their opinion shall be necessary for the use of the 
county prisoners on the public roads of the sev- 
eral county road systems as hereafter provided. 
The state highway and public works commission, 
in lieu of locating and constructing prison camps 
in any of the districts, may acquire by contract 
and take over prison camps in any county or road 
district and may make such alterations and addi- 
tions thereto as shall be necessary to render the 
same suitable for a district prison camp. (1931, 
1455S: .265 4933, .¢. 172, S).173,1943,. .¢,409,) 

Editor’s Note.—Prior to the 1943 amendment the duties 
required of the commission were to be performed with the 
approval of the governor, and the prison districts were lim- 
ited to “not less than five.” 

§ 148-35. Plans and specifications for original 
prison camps. — All district prison camps author- 
ized by § 148-34, and all additions made to county 
camps taken over by the state highway and pub- 
lic works commission as authorized by § 148-34, 
Shall be constructed, altered or changed, under 
plans and specifications prepared by the commis- 
sion. The construction, alterations or changes 
shall be done by the highway and public works 
commission and, as far as shall be practicable, 
prisoners shall be used to do the work. (1931, c. 
245,.s. 27; 1933, c.. 172, s. 17; 19438, c. 409.) 

Editor’s Note—The 1943 amendment struck out at the end 
of the first sentence the words “with the approval of the 


@overnor, the state board of health, and the state board 
of charities and public welfare.” 


§ 148-36. Highway and public works commis- 
sion to control camps.—The district prison camps 
and all county prison camps acquired by the state 
highway and public works commission in lieu of 
district prison camps shall be under the control 
and direction of the commission, and operated un- 
der rules and regulations to be made by the com- 
mission, and approved by the governor, and 
Subject to such rules and regulations so adopted 
and approved, the commission shall establish 
grades for prisoners according to conduct, and so 
far as possible introduce the honor system, and 
may transfer honor prisoners to honor camps. 
Prisoners may be transferred from one district 
camp to another, and the state highway and pub- 
lic works commission may where it is deemed 
Practical to do so establish separate camps for 
white prisoners and colored prisoners. In each 
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district camp quarters shall be provided for the 
care and maintenance of such prisoners as may be 
sick, and a physician may be employed for such 
portion of his time as may be necessary and as- 
signed to each of the several camps, and such of 
the prisoners as may be chosen may be used as. 
attendants or nurses notwithstanding that such 
prisoners may not have qualified for such work as 
may be required by law; and any such prisoners 
as may have special qualifications to perform la- 
bor other than labor upon the public roads may 
be assigned to such special duties as the commis- 
sion may determine. All necessary directors, phy- 
sicians, guards or supervisors, or any other nec- 
essary employees. for the proper care, keep and 
handling of such prisoners, shall be employed by 
the commission and serve at the pleasure of the 
commission. (1931, c. 145, s. 28; 1931, c. 277, s, 
S51933, Cy 46 Sse 3 ete OSG. Cr Ll temssaud tice G43. 
c 409.) 

Editor’s Note.—The 1943 amendment struck out the words 
“and the state board of charities and public welfare” for- 
merly appearing after the word “governor” in line eight, 
The amendment also struck out the words “by and with 
the consent and approval of the governor-and the division 


of personnel of the budget bureau’ formerly appearing 
after the words “by the commission” in the last sentence. 


§ 148-37. Additional prison camps authorized.— 
The commission may establish such additional 
camps as are necessary for use by the division of 
prisons, such camps to be either of a permanent 
type of construction, or of temporary or movable 
type as the commission may find most advantage- 
ous to the particular needs, to the end that work 
to be done by the prisoners under its supervision 
may be so distributed throughout the state as to 
render their employment most economical and 
profitable, the commission to be the sole judges 
of the type and character of such buildings with- 
out the control of any other department. For 
this purpose, the commission may purchase or 
lease camp sites and suitable lands adjacent there- 
to and erect necessary buildings thereon, all with- 
in the limits of allotments as approved from time 
to time by the budget bureau for this purpose, 
(1933, c. 172, s. 19.) 


§ 148-38. Employment of prisoners assigned to 
camps. — All able-bodied prisoners committed or 
assigned to the district prison camps shall be em- 
ployed in the maintenance and construction of 
roads in the public road system of the several 
counties, or upon the state highway system, or 
assigned to such special duty in connection with 
the prison camps, or the preparation and repair of 
all road equipment and supplies as the state high- 
way and public works commission may determine, 
(1931, c. 145, s. 29; 1933, c. 172, s. 17.) 


§ 148-39. Cost of keeping prisoners borne by 
state highway and public works commission, — 
The cost and expense of construction of the vari- 
ous prison camps, the care, transportation and 
maintenance of prisoners and their guarding and 
supervision shall be paid by the state highway and 
public works commission from the county road 
maintenance funds provided in the Budget Appro- 
priations Act: Provided, however, when prisoners 
are used upon the state highway systems in con- 
struction or maintenance, the cost and expense of 
transportation and maintenance of such prisoners, 
their guarding and supervision, shall be paid from 
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the funds appropriated for the maintenance of 
state highways. (1931, c. 145,)s. 33; 1933) c:!172, 
Shanihte) 


§ 148-40. Recapture of escaped prisoners. — 
State highway and public works commission may, 
in the rules and regulations to be adopted by it, 
provide for the recapture of convicts that may 
escape, or any convicts that may have escaped 
from the state’s prison or highway prison camps, 
or county road camps of this state, and may 
pay such reward or expense of recapture as the 
commission may by regulation provide to any per- 
son making the same. Any citizen of North Ca1- 
olina shall have authority to apprehend any con- 
vict who may escape before the expiration of his 
term of imprisonment whether he be guilty of a 
felony or misdemeanor, and retain him in custody 
and deliver him to the division of prisons. (1933, 
c. 172, s. 21.) 

Cited in) Statev. Rayne, 213 Ni C.8/19,8197 3S.9) 573. 


§ 148-41. Recapture of escaping prisoners; re- 
ward; punishment for escape.—The state highway 
and public works commission shall use every 
means possible to recapture, regardless of ex- 
pense, any prisoners escaping from or leaving 
without permission any of the state prisons, 
camps, or farms. When any person who has 
been confined or placed to work escapes from the 
state prison system, the commission shall im- 
mediately notify the Governor, and accompany 
the notice with a full description’ of the escaped 
prisoner, together with such information as will 
aid in the recapture. The Governor may offer 
such rewards as he may deem advisable and nec- 
essary for the recapture and return to the state 
prison system of any person who may escape or 
who heretofore has escaped therefrom. Such re- 
ward earned shall be paid by warrant of the state 
highway and public works commission and ac- 
counted for as a part of the expense of maintain- 
ing the state’s prisons. 

If a prisoner of Class A or Class B attempts to 
escape or leaves the state prison or any state farm 
or state camp without permission, he shall, upon 
being recaptured, be reduced to Class C and shali 
permanently lose all his accumulated time and 
money. (Rev., s. 5407; Code, s. 3442; 1873-4, c. 
158,66.) Logmlvli. Cy roOs Olt. Ce 280. Salar LO SD me. 
LOSES OS a. iCe cule See om LO sO C mA 4anSe Lor OA a Cs 
ACEC mS nA mito.) 

Editor’s Note.—Prior ‘to the 1943 amendment the last sen- 
tence of the first paragraph read: ‘“Such reward earned 
shall be paid by the treasurer of the state on the warrant 
of the governor and charged to the state highway and pub- 
lic works commission, and by the commission shall be re- 


paid to the state treasurer, and accounted for as a part of 
the expense of maintaining the state’s prisoners.” 


§ 148-42. Indeterminate sentences. — The sev- 
eral judges of the superior court are authorized 
in their discretion in sentencing prisoners for a 
term in excess of twelve months to provide for a 
minimum and maximum sentence, and the com- 
mission is authorized to consider at least once in 
every six (3) months the cases of such prisoners 
that have thus been committed with indeterminate 
sentences, and to take into consideration the pris- 
oners’ conduct, and to authorize his discharge at 
any time after the service of the minimum term 
subject to his earned allowance for good behavior 
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which his conduct may justify. (1933, c. 172, s. 


24.) 


§ 148-43. Prisoners of different races kept sepa- 
rate.—White and colored prisoners shall not be 
confined or shackled together in the same room of 
any building or tent, either in the State Prison or 
at any State or county convict camp, during the 
eating or sleeping hours, and at all other times 
the separation of the two races shall be as com- 
plete as practicable. Any officer or employee of 
either the State or any county in the State having 
charge of convicts or prisoners who shall violate 
or permit the violation of this section shall be 
guilty of a misdemeanor, and upon conviction 
shall be fined not more than fifty dollars or im- 
prisoned not more than thirty days. (1909, c. 832, 
ss. 1, 2; 1917, c. 286, s. 24; 1925, c. 163; C. S. 7740.) 


Cross Reference.—As to subsequent statute on this sub- 
ject, see § 148-44, 


§ 148-44. Segregation as to race, sex and age. 
—The commission shall provide separate sleeping 
quarters and separate eating space for the differ- 
ent races and the different sexes; and, in so far 
as it is practical to do so, shall provide for youth- 
ful convicts to segregate to themselves. (1933, c. 
172, s. 25.) 


§ 148-45. Penalty for escaping or assisting in. 
—Any prisoner who escapes or attempts to es- 
cape, or in any manner connives, aids or assists 
in helping other prisoners to escape or attempt to 
escape shall be guilty of a misdemeanor, and upon 
conviction shall be imprisoned at the discretion of 
the court, such term of imprisonment to com- 
mence at the termination of the sentence being 
served at the time of the offense, and such offend- 
ing prisoner shall likewise forfeit all gained time 
that he has earned by previous good conduct. 
(1933, c. 172, s. 26.) 


§ 148-46. Degree of protection against vio- 
lence allowed—When any prisoner, or several 
combined shall offer violence to any officer, over- 
seer, or guard, or to any fellow prisoner, or at- 
tempt to do any injury to the prison building, or 
to any workshop, or other equipment, or shall at- 
tempt to escape, or shall resist, or disobey any 
lawful command, the officer, overseer, or guard 
shall use any means necessary to defend himself, 
or to enforce the observance of discipline, or to 
secure the person of the offender, and to prevent 
an.escape. (1933, c. 172, s. 27.) 


§ 148-47. Disposition of child born of female 
prisoner—Any child born of a female convict 
while she is in custody shall upon the arrival of 
a suitable age be surrendered to the clerk of the 
superior court of Wake county for disposition as 
the law provides in the case of children whose 
parents are dead or unable to provide for them. 
(LOSS PCL ose se) 


§ 148-48. Parole powers of governor unaffected. 
—Nothing in this chapter shall be construed to 
limit or restrict the power of the governor to pa- 
role prisoners under such conditions as he may 
himself impose or prevent the reimprisonment of 
such prisoners upon the violation of the conditions 
of such parole, as now provided by law. (1933, 
Ga dose ON) 
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§ 148-49. Prison indebtedness not assumed by 
commission. — The state highway and _ public 
works commission shall not assume or pay off any 
part of the deficit of the state prison existing on 
March 22, 1933. (1933, c. 172, s. 33.) 


Art. 4, Paroles. 


§ 148-50. Advisory board of paroles created; 
term of office; vacancy appointments. — The goy- 
ernor of North Carolina is hereby authorized and 
empowered to name an advisory board of pa- 
roles of six members, consisting of the attorney 
general, the chairman of the state highway and 
public works commission, the superintendent of 
public welfare, and three others, who are not 
state office holders and who are not connected 
officially with the state highway and public works 
commission, to be selected by the governor and 
to serve for the term of his appointment, and to 
perform such duties in the state prison program 
as may be assigned to them by the governor. 
The members of the board, other than ex-officio 
members, shall be appointed as follows: One for 
a term of one year, one for a term of two years, 
and one for a term of three years. Appoint- 
ments to fill any and all vacancies shall be made 
by the governor. (1935, c. 414, s. 1.) 


§ 148-51. Board meetings; quorum; chairman 
and secretary; pay of members.—The board shall 
meet at the call of the governor at times and 
places designated by him. At said meetings 
three members shall constitute a quorum. The gov- 
ernor shall be chairman and the commissioner of 
paroles shall be secretary of the board. The gov- 
ernor and other ex-officio members may desig- 
nate some other person to act for them at the 
meetings of the board. The members of the 
board, other than the ex-officio members, shall 
receive as compensation the sum of seven dollars 
per day and actual expenses while attending the 
meetings of the board, or while performing such 
other duties as may be assigned to them by the 
governor: Provided, however, the compensation 
may be raised to the sum of ten dollars per day 
by the governor at his discretion. (1935, c. 414, 
5 ay) 


§ 148-52. Commissioner of paroles; assistants. 
—The governor of North Carolina is authorized 
and empowered to appoint a commissioner of pa- 
roles and one or more assistants to said commis- 
sioner as he may deem wise and expedient, who 
shall, under the governor’s direction, aid the gov- 
ernor in more fully performing all, of the duties 
required of him in the exercise of the powers 
contemplated herein, and to perform such other 
services as may be assigned by the governor. 
The parole commissioner shall be provided with 
reasonable clerical assistance, whose compensa- 
tion shall be fixed in accordance with the provi- 
sions of § 148-55. The salary of the parole com- 
missioner shall be fixed by the governor. (1935, 
c. 414, s. 2; 1939, c. 335.) 


§ 148-53. Investigators and investigations of 
cases of prisoners, prisons and prison camps. — 
For the purpose of investigating the cases of all 
prisoners serving both determinate and indeter- 
‘minate sentences in the state prison, in prison 
camps, and on prison farms, the governor is here- 
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by authorized and empowered to appoint an ade- 
quate staff of competent investigators, particu- 
larly qualified for such work, with such reason- 
able clerical assistance as may be required, who 
shall, under the governor’s direction, investigate 
all cases designated by him, and otherwise aid 
the governor in passing upon the question of the 
parole of prisoners, to the end that every pris- 
oner in the custodial care of the State may re- 
ceive full, fair and just consideration. The gov- 
ernor may cause an investigation to be made by 
the said investigators of any prison, prison camp, 
prison farm, and/or any penal and correctional 
institution in the State when, in his judgment, 
the situation warrants an investigation. Each 
and every investigator provided for herein shall 
perform his duties under the sole direction of the 
governor. (1935, c. 414, s. 3.) 


§ 148-54. Parole supervisors provided for; du- 
ties. — The governor is hereby authorized to ap- 
point a sufficient number of competent parole 
supervisors, who shall be particularly qualified 
for and adapted to the work required of them, 
and who shall, under the direction of the gov- 
ernor and under regulations prescribed by him 
exercise supervision and authority over paroled 
prisoners, assist paroled prisoners, and those who 
are to be paroled in finding and retaining self- 
supporting employment, and to promote rehabili- 
tation work with paroled prisoners, to the end 
that they may become law abiding citizens. The 
supervisors shall also, under the direction of the 
governor, maintain frequent contacts with pa- 
roled prisoners and find out whether or not they 
are observing the conditions of their paroles, 
and assist them in every possible way toward 
compliance with the conditions of their paroles, 
and they shall perform such other duties in con- 
nection with paroled prisoners as the governor 
may require. The number of supervisors may be 
increased by the governor as and when the num- 
ber of paroled prisoners to be supervised re- 
quires or justifies such increase. (1935, c. 414, 
a, ae) 

§ 148-55. Pay and expenses of assistants, in- 
vestigators and supervisors.—The salaries and ex- 
pense allowances of all personnel appointed under 
§§ 148-52 to 148-54 shall be fixed by the governor 
with the approval of the advisory budget commis- 
sion, and all such salaries and expenses, other 
than that of the parole commissioner, shall be 
paid by the state highway and public works com- 
mission upon vouchers approved by the commis- 
sioner of paroles. (1935, c. 414, s. 5.) 

§ 148-56. Preparation of case histories for com- 
missioner of paroles—The governor is author- 
ized and empowered to direct any employees of 
the state department of public welfare, and of 
the state highway and public works commission, 
and any county superintendent of public welfare, 
and any member of the staff investigators pro- 
vided for in this article to prepare and submit 
to the commissioner of paroles case histories or 
other information in connection with any case 
under consideration for parole, such work to be 
done without extra compensation, and such work 
shall be considered as.a part of the regular duties 
of such employees or superintendents o* welfare. 
(1935, c. 414; s. 6.) 
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§ 148-57. Rules and regulations for parole ap- 
plications. — The governor of North Carolina is 
hereby authorized and empowered to set up and 
establish rules and regulations, in accordance with 
which applications for paroles may be heard and 
by which such proceedings may be initiated and 
heard. (1935, c. 414, s. 7.) 


§ 148-58. Time of eligibility of prisoners for 
hearing on applications.—All prisoners shall be 
eligible for a hearing on application for parole 
when they have served a fourth of their sentence, 
if their sentence is determinate, and a fourth of 
their minimum sentence, if their sentence is inde- 
terminate: Provided, that any prisoner serving 
a sentence for life shall be eligible for such hear- 
ing when he has served ten years of his sentence. 
Nothing in this section shall be construed as 
making mandatory the release of any prisoner, 
but shall be construed only as guaranteeing to 
every prisoner a hearing of his case upon its mer- 
1€8,. .(1935, c, 414, s.°8.) : 


§ 148-59. Duties of clerks of all courts as 
to cOmmitments; statements filed with commis- 
sioner of paroles——The several clerks of the su- 
perior courts and the clerks of all inferior courts 
shall attach to the commitment of each prisoner 
sentenced in such courts a statement furnishing 
such information as the governor shall by regu- 
lations prescribe, which information shall contain, 
among other things, the following: (1) The court 
in which the prisoner was tried; (2) the name of 
the prisoner and of all co-defendants; (3) the date 
or term when the prisoner was tried; (4) the of- 
fense with which the prisoner was charged and the 
offense for which convicted; (5) the judgment of 
the court and the date of the beginning of the 
sentence; (6) the name and address of the pre- 
siding judge; (7) the name and address of the 
prosecuting solicitor; (8) the name and address 
of private prosecuting attorney, if anv; (9) the 
name and address of the arresting officer; and (10) 
all available information of the previous criminal 
record of the prisoner. 

The prison authorities receiving the prisoner 
for the beginning of the service of sentence shall 
detach from the commitment the statement fur- 
nishing such information and forward it to the 
commissioner of paroles, together with any ad- 
ditional information in the possession of such 
prison authorities relating to the previous crim- 
inal record of such prisoner, and the information 
thus furnished shall constitute the foundation and 
file of the prisoner’s case. Forms for furnishing 
the information required by this section shall, up- 
on request, be. furnished to the said clerks by the 
state highway and public works commission with- 
out charge. »(1935;).c.,414, s..9.) 


§ 148-60. Time for release of prisoners dis- 
cretionary.—The time of releasing each prisoner 
eligible for consideration for parole as provided 
for herein shall be discretionary, and due con- 
sideration shall be given to the reasonable prob- 
ability that the prisoner will live and remain in 
liberty without violating the law; that the re- 
lease of the prisoner is not incompatible with the 
welfare of society, and that the record of the 
prisoner during his confinement established that 
the prisoner is obedient to prison rules and reg- 
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ulations, and has shown the proper respect for 
prison officials, and due regard and consideration 
for his fellow prisoners; and that the prisoner 
harbors no resentment against society or the 
judge, prosecuting attorneys, or jury that con- 
victed the prisoner. (1935, c. 414, s. 10.) 


§ 148-61. Contents of release order. — When 
a prisoner is released on parole, the parole in- 
strument shall specify in writing the conditions 
of the parole, the place of residence of the pa- 
rolee, within or without the State, the name and 
address of the party to whom the parolee is to 
report, and times and places when and where the 
said parolee shall report to the said party during 
the entire period of the parole. (1935, c. 414, 
Same) 


§ 148-62. Automatic revocation of parole upon 
conviction of crime.— Upon the parolee’s con- 
viction and sentence to a term of imprisonment 
in any court of record in the State of North 
Carolina and/or in any other State, and/or in 
any federal court, the parole of the parolee shall 
become automatically revoked and the parolee, if 
without the State of North Carolina, shall be- 
come forthwith a fugitive from justice. (1935, c. 
AT Amis 12.) 


§ 148-63. Arrest powers of police officers. — 
Any officer who is authorized to make arrests 
of fugitives from justice shall have full author- 
ity and power to arrest any parolee whose parole 
has been revoked. (1935 c. 414, s. 13.) 


§ 148-64. Codperation of prison officials; in- 
formation to be furnished. — The warden of each 
prison and the superintendent of each camp and 
farm and all officers and employees thereof and 
all other public officials shall at all times codper- 
ate with the governer and parole commissioner 
and shall furnish to them all information that may 
be requested from time to time that. will assist 
them in performing their functions, and all such 
wardens and other employees shall at all times 
give to the governor and parole commissioner 
and his staff free access to all prisoners. (1935, 
c. 414, s. 14.) 


§ 148-65. Time of appointments by governor; 
board meetings. — The appointments provided 
herein to be made by the governor shall be made 
by the governor as soon as he conveniently can 
after this article takes effect. The board shall 
meet at the call of the governor at times and 
places designated by him. (1935, c. 414, s. 21.) 


Art. 5. Farming Out Convicts. 


§ 148-66. Cities and towns and board of agri- 
culture may contract for prison labor.—The cor- 
porate authorities of any city or town may 
contract in writing with the state highway 
and public works commission for the em- 
ployment of convicts upon the highways or 
streets of such city or town, and such contracts 
when so exercised shall be valid and enforceable 
against such city or town, and the attorney-gen- 
eral may prosecute an action in the Superior 
Court of Wake County in the name of the State 
for their enforcement. 

The board of agriculture of the state of North 
Carolina is hereby authorized and empowered to 
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contract, in writing, with the state highway and 
public works commission for the employment and 
use of convicts under its supervision to be worked 
on the state test farms and/or State experimental 
Stations. (Rev., s. 5410; Code, s. 3449; 1881, c. 
127, s. 1; 1925, c. 163; 1931, c. 145, s. 35; 1933, c. 
172, 8, 18>, 1943, C605, 5; 12 C..S,7758.) 

Editor’s Note.—The added the 
paragraph, 


Cited in Watson v. Durham, 207 N. C. 624, 625, 178 S. 
E. 218. 


§ 148-67. Hiring to cities and towns and board 


1943 amendment second 


of agriculture—The state highway and _ publice 
works commission shall in their discretion, 
upon application to them, hire to the _ cor- 
porate authorities of any city or town for 


the purposes specified in § 148-66, such convicts 
as are mentally and physically capable of perform- 
ing the work or labor contemplated and are not 
at the time of such application hired or otherwise 
engaged in labor under the direction of the com- 
mission; but the convicts so hired for services 
shall be fed, clothed and quartered while so em- 
ployed by the commission. 

Upon application to it, it shall be the duty of 
the state highway and public works commission, 
in its discretion, to hire to the board of agri- 
culture of the state of North Carolina for the 
purposes of working on the state test farms 
and/or state experimental stations, such convicts 
as may be mentally and physically capable of per- 
forming the work or labor contemplated; but the 
convicts so hired for services under this para- 
graph shall be fed, clothed and quartered while 
so employed by the state highway and public 
works commission. (Rev., s. 5411; Code, s. 3450; 
SSIs CHilotseSueseLO2o,7CorL6S sw L9sieeri4o Ms 3b: 
9032, Coilv2ns. 185 1943, c) 605) sii 2'C. Si-2759)) 


Editor’s Note.—The 1943 added the 
paragraph. 


amendment second 

§ 148-68. Payment of contract price; interest; 
enforcement of contracts.——The corporate author- 
ities of any city or town so hiring convicts shall 
pay into the treasury of the state for the labor of 
any convict so hired such sum or sums of money 
at such time or times as may be agreed upon in 
the contract of hire; and if any such city or town 
fails to pay the state money due for such hiring, 
the same shall bear interest from the time it is due 
until paid at the rate of six per cent per annum; 
and an action to recover the same may be insti- 
tuted by the attorney-general in the name of the 
state in the courts of Wake County. (Rev., s. 
5412; Code, s. 3451; 1881, c. 127, s. 33 1925, c. 163; 
1931, c. 145, s. 35; C. S. 7760.) 


§ 148-69. Agents; levy of taxes; payment of 
costs and expenses.—The corporate authorities of 
any city or town so hiring convicts may appoint 
and remove at will all such necessary agents to 
superintend the construction or improvement of 
such highways and streets as they may deem 
proper, or to pay the costs and expenses incident 
to such hiring may levy taxes and raise money as 
in other respects. (Rev., s. 5413; Code, s. 3452; 
1881, c. 127, s. 4; 1925, c. 163; 1931, c. 145, s. 35; 
C. S. 7761.) 


§ 148-70. Management and care of convicts; 
prison industries; disposition of products of con- 
vict labor.—The state highway and public works 
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commission in all contracts for labor shall provide 
for feeding and clothing the convicts and shall 
maintain, control and guard the quarters in which 
the convicts live during the time of the contracts; 
and the commission shdll provide for the guarding 
and working of such convicts under its sole super- 
vision and control. The commission may make 
such contracts for the hire of the convicts con- 
fined in the state prison as may in its discretion 
be proper and will promote the purpose and duty 
to make the state prison as nearly self-supporting 
as is consistent with the purposes of its creation, 
as set forth in section eleven, article eleven of the 
Constitution. The commission may use the labor 
of convicts confined in the state prison in such 
work on farms, in manufacturing, either within or 
without the state prison, as the commission may 
find proper and profitable to be carried on by the 
state prison; and the commission may dispose of 
the products of the labor of the convicts, either in 
farming or in manufacturing or in other industry 
at the state prison, to or for any public institution 
owned, managed, or controlled by the state, or to 
or for any county, city or town in the state; and 
the commission may sell or dispose of the same 
elsewhere and in the open markets or otherwise, 
as in its discretion may seem profitable. (1917, c. 
286, s. 2; 1919, c. 80, s. 1; 1925, c. 163; 1931, c. 145, 
=) Bis, AMBRE eal Ph ike (ES yarsps 


Art. 5A. Prison Labor for Farm Work. 


§ 148-70.1. Commission authorized to furnish 
prison labor to farmers.—The state highway and 
public works commission is hereby authorized, 
subject to the conditions hereinafter contained, to 
furnish prison labor to assist farmers in the pro- 
duction and harvesting of food and feed crops. 
(1948, c¢. 452, s. 1.) 


§ 148-70.2. When governor declares extraor- 
dinary emergency.—Whenever the governor shall 
find and declare that there exists an extraor- 
dinary emergency in any particular section due 
to the lack of available labor in the work of pro- 
ducing and harvesting food and feed crops, and 
the chairman of the state highway and public 
works commission shall find that it is possible to 
release certain prisoners from highway work 
without serious prejudice to the maintenance of 
the public roads, the commission may make such 
prisoners available for assistance to farmers in 
such production and harvesting work. (1943, c. 
452, s. 2.) 

§ 148-70.3. Prerequisites to work on particular 
farm; county agent as intermediary.—Before any 
prisoners are furnished for such farm work, the 
county farm agent in said county shall ascertain 
and determine that such work is needed upon the 
particular farm and shall negotiate with the 
designated representative of the prison depart- 
ment of the state highway and public works com- 
mission as to the number of prisoners that may 
be available for such work, and shall act as an 
intermediary between the owner of the farm and 
such designated representative of the prison 
department of the commission as to the number 
of prisoners to be employed, the estimated time 
for which they are to be employed, and the place 
and character of their work. No prisoners shall 
be assigned to work on any farm until the owner 
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thereof has deposited with the county farm agent 
a sum of money sufficient to cover the estimated 
cost of such work; and when the work is com- 
pleted, the county farm agent shall remit to the 
state highway and public aorks commission pay 
for such work upon the basis agreed upon. (1943, 
c. 452, s. 3.) 


§ 148-70.4. Commission to establish price for 
labor.—Before any work is done under the pro- 
visions of this article, the state highway and 
public works commission shall establish a price 
for such prison labor, which price shall be 
sufficient to include the custodial care of such 
prisoners, including pay for guards and foremen, 
transportation, and other expenses incident to the 
said work. (1943, c. 452, s. 4.) 


§ 148-70.5. Authority of commission to suspend 
farm work.—Notwithstanding any agreement 
made for the furnishing of prison labor under the 
terms of this article, if there shall arise any 
emergency in the highway work which renders 
it impracticable to furnish such prison labor with- 
out serious prejudice to the maintenance of public 
roads, then and in that event the commission shall 
have a right to suspend such farm work and re- 
call the prisoners to highway work. (1943, c. 452, 
Sade) 


§ 148-70.6. Prisoners to remain under control of 
prison department.—Any prisoners furnished for 
farm work under the provisions of this article 
shall at all times be under the control of the duly 
appointed agents of the prison department of the 
state highway and public works commission and 
shall be fed and otherwise cared for by the said 
prison department to the same extent as if they 
were engaged in highway work. (1943, c. 452, 
s. 6.) 


§ 148-70.7. Duration of article—This article 
shall be in force and effect during the present war 
and for six months thereafter, and no longer. 
(1943, c. 452, s. 7.) 


Art. 6. Reformatory. 


§ 148-71. Directors may establish reformatory. 
—There may be established in connection with 
the North Carolina State Prison Department, 
under the control and direction of the state high- 
way and public works commission, a reformatory 
either within the enclosure of the penitentiary or 
elsewhere as the commission shall deem most 
practicable and economical, in which reformatory 
convicts under the age of eighteen years sentenced 
to the penitentiary shall be confined separate and 
apart from other convicts. (Rev., s. 5414; 1887, 
c. 356, s. 1; 1913, c. 72; 1925, c. 163; 1933, c. 172, 
s. 18; C. S. 7764.) 


§ 148-72. May exempt from convict garb.—It 
shall be in the discretion of the commission to ex- 
empt the convicts confined in the reformatory 
from the requirement of wearing the usual convict 
garb. (Rev., s. 5415; 1887, c. 356, s. 2: 1925, 
Peto Loooy Gohl ae cl Oak ae) 


§ 148-73. Not to apply to certain crimes.—Noth- 
ing in §§ 148-71 and 148-72 shall apply to convicts 
sentenced for crimes of murder, arson, rape, or 
burglary. (Rev., s. 5416; 1887, c. 356, s. 3; 1925, 
Cu 1682 Case 7066.) 


CH. 148. STATE PRISON SYSTEM 


§ 148-80 


Art. 7. Bureau of Identification. 


§ 148-74. Bureau established.—A state bureau 
to be entitled the Bureau of Identification is here- 
by established. (1925, c. 228, s. 1.) 

Cross Reference.—As tq subsequent statute affecting this 
article, see § 114-18. 

§ 148-75. Director.—A deputy warden of the 
State Prison is hereby designated as director of 
said bureau, who shall be a finger-print expert 
and familiar with other means of identifying 
criminals and who shall have complete control 
of said bureau within the limits hereinafter pre- 
scribed, said director to devote a sufficient por- 
tion of his time to the purposes of said bureau 
and shall maintain the principal offices of the 
same at the State Prison, and the said bureau 
with full equipment as herein provided for shall 
be established and maintained by the board of 


trustees of the penitentiary out of the general 
appropriation to the State Prison. (1925, c. 228, 
ee) 


§ 148-76. Duty of bureau.—It shall be the 
duty of the said bureau of identitication to re- 
ceive and collect police information, to assist in 
locating, identifying, and keeping records of 
criminals in this State, and from other states, 
and to compare, classify, compile, publish, make 
available and disseminate any and all such in- 
formation to the sheriffs, constables, police au- 
thorities, courts or any other officials of the 
State requiring such criminal identification, 
crime statistics and other information respect- 
ing crimes local and national, and to conduct 
surveys and studies for the purpose of deter- 
mining so far as is possible the source of any 
criminal conspiracy, crime wave, movement or 
cooperative action on the part of the criminals, 
reporting such conditions, and to codperate with 
all officials in detecting and preventing. (1925, 
RPI, GSD) 


§ 148-77. Henry system maintained. — The 
director is required to use and maintain the 
Henry system. (1925, c. 228, s. 4.) 


§ 148-78. Annual report.—The director of the 
bureau is directed to submit in his annual report 
as a part of the report of the State Prison, a 
full account of all funds received and expenses 
to the Governor, and an estimate of what is nec- 
essary to carry out the provisions of this article. 
(Ray Wer Ph GS GP) 


§ 148-79. Finger prints taken. — Every chief 
of police and sheriff in the State of North Car- 
olina is hereby required to take or cause to be 
taken on forms furnished by this bureau the fin- 
ger prints of every person convicted of a felony, 
and to forward the same immediately by mail to 
the said bureau of identification. That the said 
officers are hereby required to take the finger 
prints of any other person when arrested for a 
crime when the same is deemed advisable by 
any chief of police or sheriff, and forward the 
same for record to the said bureau. (1925, c. 
228, s. 6.) 


§ 148-80. Seal of bureau; certification of rec- 
ords.—The director shall provide a seal to be af- 
fixed to any paper, record, copy or form or true 
copy of any of the same in the files or records 
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of said bureau of identification and when so cer- 
tified under seal such record or copy shall be 
admitted as evidence in any court of the State. 
(1925, c. 228, s. 7.) 


Chapter 149. 


Sec. 


149-1. “The Old North State.’ 


§ 149-1. “The Old North State.”—The song 
khown as “The Old North State,” as _ herein- 
after written, is adopted and declared to be the 
official song of the State of North Carolina, said 
song being in words as follows: 


“Carolina! Carolina! Heaven’s blessings attend 
her! 

While we live we will cherish, protect and defend 
her; 


Though the scorner may sneer at and witlings 
defame her, 

Our hearts swell with gladness 
name her. 

Hurrah! Hurrah! The Old North State for- 

ever! 
Hurrah! Hurrah! the good Old North State! 
Though she envies not others their merited glory, 
Say, whose name stands the foremost in Lib- 
erty’s story! 

Though too true to herself e’er to crouch to op- 
pression, 

Who can yield to just rule more loyal submission? 

Plain and artless her sons, but whose doors open 
faster 


whenever we 


Chapter 150. Uniform 


150-1. Procedure for hearings on suspension or 
revocation of licenses by certain state 
boards and commissions. 

150-2. Venue of hearings. 

150-3. Authority of boards to issue subpoenas, etc. 


§ 150-1. Procedure for hearings on suspension 
or revocation of licenses by certain state boards 
and commissions.—No license issued by the 
state board of examiners of electrical contrac- 
tors, state licensing board for contractors, state 
board of accountancy, state board of embalmers, 
board of chiropody examirers, North Carolina 
board of veterinary medical examiners, board of 
barber examiners, state board of registration for 
engineers and land surveyors, cosmetologists board, 
tile contractors board, plumbing and heating board, 
board of boiler rules, and board of photographic 
examiners shall be revoked or suspended except 
according to a procedure which shall conform as 
near as may be to the procedure now provided by 
law for hearings before referees in compulsory 
references and shall include (1) a notice in writing 
to the person whose license is involved, stating the 
charge or charges against the said licensee and 


CH. 150. UNIFORM REVOCATION OF LICENSES 


§ 150-1 


§ 148-81. Report of disposition of persons fin- 
ger printed.—Every chief of police and_ sheriff 
shall advise said bureau of final disposition of 
all persons finger printed. (1925, c. 228, s. 8.) 


| State Song. 


At the knock of a stranger, or the tale of dis- 
aster? 

How like to the rudeness of their 
mountains, 

With rich ore in their bosoms and life in their 
fountains. 

And her daughters, 
resembling— 

So graceful, so constant, yet to gentlest breath 
trembling; 

And true lightwood at heart, let the match be 
applied them, 

How they kindle and flame! Oh! none know but 
who’ve tried them. 

Then let all who love us, love the land that we 
live in 

(As happy a region as on this side of Heaven), 

Where Plenty and Freedom, Love and Peace 
smile before us, 


dear native 


the Queen of the Forest 


Raise aloud, raise together, the heart-thrilling 
chorus!” 
(GIP Ch PAs, SE al) 


Revocation of Licenses. 


Sec. 

150-4. 
150-5. 
150-6. 
150-7. 
150-8. 


Notice of. appeal. 

Right of appeal to supreme court. 
Power of board to restore licenses. 
Additional powers of boards. 
Construction of chapter. 


fixing a date and place for a hearing which shall 
not be less than thirty days from the issuance of 
said notice upon the person to whom it is issued, 
and shall be served upon the person named therein 
by an officer authorized by law to serve process, 
or by mailing by registered mail to the person 
named therein at the address given in the license 
or the last known address; (2) a hearing before 
the board, or a member thereof specifically designated 
by the board for the purpose of hearing the matters 
involved, at which hearing the accused shall have the 
right to be present to enter his defense, if any, 
and be represented by counsel and produce evi- 
dence by witnesses or records; (3) notice of ac- 
tion. by the board which shall be a written re- 
port containing findings of fact and conclusions 
of law thereon; (4) appeal from the action of the 
board to the superior court of the county in which 
the hearing was held or to the superior court of 
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Wake county upon filing of an appeal bond in 
the sum of fifty dollars which shall act as a su- 
persedeas. (1939, c. 218, s. 1.) 

Cross Reference.—As 
see § 1-189 et seq. 


Editor’s Note.—For comment on this enactment, see 17 
WN. Co Law Rey. 0313 19 N= (C. aw eRevy.5433- 


§ 150-2. Venue of hearings.—All hearings shall 
be in the county of the residence of the person 
whose license is involved; provided that after no- 
tice such person and the board may agree that 
the hearing may be held in some other county. 
(1939, c. 218, c. 2.) 


§ 150-3. Authority of boards to issue subpoenas, 
etc.—For all hearings the board shall have au- 
thority to issue subpoenas to witnesses to ap- 
pear in person and to produce books, records, pa- 
pers and other evidence as may be necessary or 
requested. (1939, c. 218, s. 3.) 


§ 150-4. Notice of appeal. — When appeal is 
taken from the decision of the board, the person 
whose license is involved shall give notice in writ- 
ing of appeal and shall state therein the excep- 
tions to the decision of the board. Within thirty 
days the board shall cause to be filed in the of- 
fice of the clerk of the court in the proper county 
a complete transcript, including the notice of 
charges, evidence taken at the hearing, the order 
or decision of the board and the exceptions filed 
thereto. The person whose license is involved 
shall upon his appeal have the right to a trial by 
jury of the issues of fact arising 'on the pleadings, 
but such trial shall be only upon the written evi- 
dence taken before the trial committee or counsel. 

If after the action of the board new evidence 
shall be discovered by the person whose license 
is involved or by the board, motion may be made 
that the matter be remanded to the board for the 


to compulsory reference generally, 


CH. 150. UNIFORM REVOCATION OF LICENSES 


§ 150-8 


taking of further evidence, and order thereon 
may be entered in the discretion of the judge of 
the superior court in which the matter is pend- 
ing. (1939, c. 218, s. 4.): 


§ 150-5. Right of appeal to supreme court.— 
From any decision of the superior court either 
the board or the person whose license is involved 
shall have the right of appeal to the supreme 
court. Whenever any notice of appeal is given 
and the bond required herein is filed, the order 
of the board shall be superseded until the appeal 
is finally determined, whereupon, unless reversed, 
modified or changed, the order shall become bind- 
ing. (1939, c. 218, s. 5.) 


§ 150-6. Power of board to restore licenses. — 
Whenever any license has been suspended or re- 
voked by any of the boards named in § 150-1, the 
board shall have the right to restore the license 
upon satisfactory evidence that the person whose 
license has been suspended or revoked intends to 
comply with the law and the rules and regulations 
Olathe board2gn(1939..c.28 isso; ) 


§ 150-7. Additional powers of boards.—The 
board is empowered and authorized to sue or be 
sued in its own name and to apply for such writs 
as may be desired to prevent the violations of the 
provisions of the act establishing said board and 
the amendments thereto. (1939, c. 218, s. 7.) 


§ 150-8. Construction of chapter.—Nothing in 
this chapter shall be construed to remove any ad- 
ditional procedural requirement which may be 
provided in the laws creating any of the boards 
named in § 150-1, nor as preventing any of such 
boards from providing additional rules and regu- 
lations concerning the procedure for the suspen- 
sion or revocation of license. (1939, c. 218, s. 8.) 
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Chapter 151. 


Sec. 

Aaa a 
151-2. 
151-3. 
151-4. 
151-5. 


Election and term. 
Oaths to be taken. 
Bond; where registered; how fees paid. 
Fees of constables. 
Special constables. 


§ 151-1. Election and term.—In each township 
there shall be a constable, elected by the voters 
thereof, who shall hold his office for two years. 
(REV. or Ooo: Const, ‘Art: 43%. 24-9C eS. S719 


Cross References.—See § 153-9, subsecs. 10-12. See also, 
Const. Art. IV, § 24. 
Term of Office.—The provision of Art. IV, § 25 of the 


Constitution that officers shall hold office until their suc- 
cessors are qualified, does not embrace the office of con- 
stable. State v. MclLure, 84 N. C. 153. 


§ 151-2. Oaths to be taken.—All constables, be- 
fore they shall be qualified to act, shall take before 
the board of county commissioners the oaths pre- 
scribed for public officers, and also an oath of of- 
ficou NcveEs mos 4 © Ode. si 642- shun Comcwo4 ace Ss 
(Cre 19728) 

Cross References.—As to form of oath, see § 11-11. As 
to oaths required of public officers, see §§ 11-6, 11-7; Const. 
Art. VI, § 7. As to penalty for failure, see § 128-5. 

§ 151-3. Bond; where registered; how fees paid. 
—The board of commissioners of each county 
shall require of each constable, elected or ap- 
pointed for a township, on entering upon the du- 
ties of his office, to give a bond with good surety, 
payable to the state of North Carolina, in a sum 
not exceeding one thousand dollars, conditioned 
as well for the faithful discharge of his duty as 
constable as for his diligently endeavoring to col- 
lect all claims put into his hands for collection, 
and faithfully paying over all sums thereon re- 
ceived, either with or without suit, unto the per- 
sons to whom the same may be due. Said bond 
shall be duly proved and registered and, after reg- 
_ istration, filed in the office of the register of deeds; 
and certified copies of the same from the register’s 
office shall be received and read in evidence in ali 
actions and proceedings where the original might 
be. The fees for proving and registering the bond 
of constable shall be paid by the constable. 
tem esse; @ode, s. 6475 Rh. CiGued use vel Sis, 
POS Ol S2O0yeCwe L045, 1S. 235 Lood.e Caplin S09-70,. ¢: 
tisorelS99, Gc, 54, s. 52; 1891, c. 229; C5S79735) 

Local Modification.—Stanly: C. S. 973. 


Cross References.—See §§ 109-3 to 109-15; 153-9, subsecs. 
10-12. 
See also, §§ 128-8 et seq. and notes thereto. 


Liability Where No Execution Issued.—The securities on 
a constable’s bond are accountable for his default in pay- 
ing the moneys collected, even though no execution was 
issued for the purpose of collecting the same. Holcomb v. 
Franklin, 11 N. C. 274, 277. 

Failure to Pay over Money.—Where a claim against a 
nonresident of the state, but subject to a single justice’s 
jurisdiction, was put into a constable’s hands for collection, 
and he collected the money, it was held that a failure to 
pay over such money on demand was a breach of his 
official bond. Dunton v. Doxey, 52 N. C. 222, distinguish- 
ing Dade v. Morris, 7 N. C. 146. 

Money in Excess of Amount of Execution.—Where a 
sale of property under execution is made by a sheriff or 
a constable, and the property brings more than the amount 
of execution, it is the duty of such sheriff or constable to 
see that the excess is paid to the owner of the property. If 
he fails to do so, he is liable on his official bond. State v. 
Reed, 27 N. C. 357. 
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Constables. 
Sec. 


151-6. Vacancies in office. 

151-7. Powers and duties. 

151-8. To execute notices within justice’s juris- 
diction. 


Failure to Collect.—Where a person put into the consta- 
ble’s hands for collection a note, the amount of which ex- 
ceeded the jurisdiction of a justice of the peace, and the 
constable procured the maker to substitute for it two notes, 
each within the jurisdiction of a justice, and afterwards 
failed to collect the same when he might have done so, it 
was held that he was liable on his bond. State v. Step- 
hens, 25, N.C.) 92; 

Failure to Return Uncollected Notes.—Where a constable 
received notes to collect, and for want of time did not col- 
lect them before his term of office expired, and afterwards 
refused to deliver them up, it was held that his surties 
were liable therefor on his: official bond. State v. Johnson, 
200 Ne CTA. 

Constable Becoming Surety.—If an insolvent constable be- 
come surety for stay of execution committed to him for 
collection, it is a breach of his bond. The law requires 
him to take responsible sureties. Governor v. Davidson, 
14 N. C. 361. See also, Governor v. Coble, 13 N. C. 489. 

Necessity of Demand.—In an action upon a _ constable’s 
bond for failing to pay over money collected by him, it is 
necessary to prove a demand on him. White v. Miller, 20 
Nee Ca 50) 

Where negligence in failing to collect is the breach as- 
signed in a suit on a constable’s bond, no demand is neces- 
SAL Yiu NIxOM veu Bagby. oesNo mC. 

Defense to Suit on Constable’s Bond.—It is a_ sufficient 
defense to a suit on a constable’s bond for failing to re- 
turn a note given him for collection that the note had 
been sued and judgment obtained upon it. The note is thus 
sufficiently accounted for. Miller v. Pharr, 87 N. C. 396. 
See also, State v. Hooks, 33 N. C. 371. 


Limitation of Action—An action by warrant against a 
constable’s sureties to recover moneys collected by a con- 
stable by virtue of his office: can only be barred by the 
same length of time that bars an action on the bond. Wil- 
son v. Coffield, 27 N. C. 513. 

Parties.—Where a debt is due to A., and he places it in 
the hands of a constable for collection, A. is the only person 
who can maintain, as relator, an action on the official bond 
of the constable for a breach of duty, notwithstanding A. 
may have afterwards assigned his interest in the debt to 
another. Governor v. Deavor, 25 N. C. 56. 

Nature of Damages.—In an action on the official bond of 
a constable for his failure to collect notes placed in his hands 
for collection, the plaintiff is entitled to recover only nomi- 
nal damages, unless he shows some actual injury sustained. 
State v. Skinner, 25 N. C. 564. 


§ 151-4. Fees of constables. — Constables shal! 
be allowed the same fees as sheriffs. (Rev., 3. 
5787- Code, Ss, 87422, 1883,uc. 108; C:-s. 3922.) 


§ 151-5. Special constables.—For the better ex- 
ecuting of any precept or mandate in extraordinary 
cases, any justice of the peace may direct the 
same, in the absence of or for want of a consta- 
ble, to any person not being a party, who shall be 
obliged to execute the same under like penalty 
that any constable would be liable to. (Rev., s. 
935; Code, s. 645; C. S. 974.) 


Decision of Justice Conclusive as to Extraordinary Case.— 
The decision of the justice of the peace is conclusive as 
to the existence of an ‘‘extraordinary case’? for which he 
is, under this section, authorized to appoint anyone a 
special constable to execute his mandate. State v. Wynne, 
118 N. C. 1206, 1208, 24 S. EF. 216; State v. Armistead, 106 
N.C. 639, 641,10 S. E. 872. 

However, while what has been stated in the preceding 
paragraph is true, it is always well to state that the per- 
son specifically appointed is so appointed for the want of 
a regularly constituted officer; as the section does not con- 
template the appointment of special constables except on ‘‘ex- 
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traordinary cases.’’ State v. Dula, 100 N. C. 423, 428, 6 S. 
E. 89. 

Defective Deputation of Special Officer.—Though the proc- 
ess be defective because it is not signed, or the deputa- 
tion of the special officer is not in writing, as this section 
by fair intendment would seem to require, the defect may 
be waived by the defendant by his appearance before the 
court. In such a case, whatever may be the rights of the 
defendant making the arrest, the validity of the judgment 
is not thereby affected. State v. Cale, 150 N. C. 805, 63 
S. E. 958. 

Powers and Duties of Special Constables—When a special 
constable is appointed under this section, in writing and 
without words restricting his authority, it confers upon him 
a general power to serve all processes and perform all the 
duties in regard to the particular case as those of a reg- 
ular constable. State v. Armistead, 106 N. C. 639, 10 S. E. 
872. 

What Validity of Arrest Dependent upon.—The validity 
of the prisoner’s arrest by the special constable depends upon 
the validity of the officer’s deputation and not upon the 
sufficiency of the mittimus which is to terminate his duties. 
State v. Armistead, 106 N. C. 639, 640, 10 S. E. 872. 

In Civil Actions.—A justice of the peace has no author- 
ity to depute a special officer to serve process in a civil 
action. McKee v. Angel, 90 N. Cx 60: : 


§ 151-6. Vacancies in office—Upon the death, 
failure to qualify or removal of any constable out 
of the township in which he was elected or ap- 
pointed constable, or upon the failure of the voters 
of a township to elect a constable as required in § 
151-1, the board of commissioners may appoint 
another person to fill the vacancy, who shall be 
qualified and act until the next election of con- 
stables. - .(Réy., s..936: Code, s..646; R: Cs; c. 24, 
8... 65.1925... 206:, C2 4S)4975.) 

Lecal Modification Washington: 1925; c. 206, s. 

Cross Reference.—See Const. Art. IV, § 24. 

Editor’s Note. — The clause providing for appointment in 
case of failure to elect was inserted by the Public Laws of 
1925. 
ike commissioners have the power to fill vacancies 
under the Constitution, Art. IV, section 24. State v, Mc- 
Lure, 84 N.C. 153. 

§ 151-7. Powers and duties. — Constables are 
hereby invested with and may execute the same 
power and authority as they have been by law 
heretofore vested with, and have executed; and, 
in discharge of their duties, they shall execute all 


2. 


Chapter 152. 


Sec. 
152-1. Election; Vacancies in office; Appoint- 
ment by clerk in special cases. 

152-2. Oaths to be taken. 

152-3. Coroner’s bond. 

152-4. Coroners’ bonds registered; certified copies 
evidence. 

152-5. Fees of coroners. 

152-6. Powers, penalties, and liabilities of speciai 


coroner. 


§ 152-1. Election; Vacancies in office; Appoint- 
ment by clerk in special cases.—In each county a 
coroner shall be elected by the qualified voters 
thereof in the same manner and at the same time 
as the election of members of the General As- 
sembly, and shall hold office for a term of four 
years, or until his successor is elected and quali- 
fied. 

A vacancy in the office of coroner shall be filled 
by the county commissioners, and the person so 


CHAPTER 152. 


CORONERS § 152-2 


precepts and processes of whatever nature to them 
directed by any justice of the peace or other 
competent authority within their county or upon 
any bay, river, or creek adjoining thereto; and the 
said precepts and processes shall be returned to 
the magistrate, or other proper authority. (Rev., 
s. 987;> Code, s.643;-R.°C,, 'c: 24,8), 97 CS.) 076) 


Local Modification—Henderson, Rutherford: 1941, c. 364, 

Cross References.—See § 162-14. As to town constables, 
see § 160-17 et seq. As to contempt for certain omissions 
of duty, see § 5-8. 

Common Law Rule Not Changed.—This section and sec. 
tion 162-14 do not change the common law rule that an es- 
caped convict may be rearrested in any county of the State, 
without new process, by the officer in charge of him. State 
vy. Binch, .177. No.7, 3599) 990 #S. e409: 

Effect of Constitutional Requirement.—Section 24, Article 
IV, of the Constitution of North Carolina, was not meant to 
restrict the powers and duties of the constables to the town- 
ship in which they were elected, but to intersperse the con. 
stables throughout every part of the county. State v. 
Corpening, 207 N. C. 805, 806, 178 S. E. 564. 

How Process Addressed to Officer.—To make a valid serv. 
ice of process from the superior courts by constables, the 
same should be specially addressed to such officer by his of- 
ficial title. Carson v. Woodrow, 160 N. C. 143, 147, 75 S. 


E. 996. 
§ 151-8. To execute notices within justice’s 
jurisdiction. — Constables shall likewise execute, 


within the places aforesaid, all notices tendered 
to them which are required by law to be given 
for the commencement or in the prosecution of 
any cause before a justice of the peace; and the 
service thereof shall be made by delivering a copy 
to the person to be notified or by leaving a copy 
at his usual place of abode, if in the jurisdiction 
of the constable, which service, with the time 
thereof, he shall return on the notice, and such 
return shall be evidence of its service. On de- 
mand they shall deliver the notice to the party 
at whose instance it was issued. (Rev., s. 9338; 
Codé,*s? 6445R- Cie? 245 S410) 9Co peroneal 


Town Constable’s Authority to Serve Papers Other Than 
Process.—A town constable is given no authority to serve 
any papers for the superior court except process, and that 
only when expressly directed to him by the court. Farte 
v. Boone, 114 N. C. 177, 19 S. E. 632. 


Coroners. 
Sec. 
152-7. The duties of coroners with respect to ins 


quests and preliminary hearings. 


152-8. Acts as sheriff in certain cases; special 
coroner. 
152-9. Compensation of jurors at inquest. 


152-10. Hearing by coroner in lieu of other pre- 
liminary hearing; habeas corpus. 
152-11. Service of process issued by coroner, 


appointed shall, upon qualification, hold office un= 
til his successor is elected and qualified. 

When the coroner shall be out of the county, or 
shall for any reason be unable to hold the neces- 
sary inquest as provided by law, or there is a va- 
cancy existing in the office of coroner which has 
not been filled by the County Commissioners and 
it is made to appear to the clerk of the superior 
court by satisfactory evidence that a deceased pers 
son whose body has been found within the county 
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probably came to his death by the criminal act or 
default of some person, it is the duty of the clerk 
to appoint some suitable person to act as coroner 
in such special case. (Rev., ss. 1047, 1049; Const. 
Atal Vieese 24 0.903), CmiG6l Exe Sessyel924, e165; 
1935, c. 376; C. S. 1014, 1018.) 


Cross References.—See § 153-9, subsections 10-12. See 
also, Const. Art. IV, § 24. 
Editor’s Note.—The provision in this section that the 


coroner shall hold office “until his successor is elected and 
qualified” is new with the Acts of 1924. The provision for 
filling vacancies “occurring for any reason’ is also new. 
The old section provided only for appointment by the clerk 
for special cases, but since the Acts of 1924 the clerk ap- 
points a coroner to fill the vacancy “until his successor 
is elected and qualified.’ 

The amendment of 1935 adds the proviso at the end of this 
section relating to appointment when the coroner is out of 
the county or for any reason is unable to hold the inquest. 


§ 152-2. Oaths to be taken.— Every coroner, 
before entering upon the duties of his office, shall 
take and subscribe to the oaths prescribed for 
public officers, and an oath of office. (Rev., s. 
10435 Godé,.s.4661; Ex... Sess. 1924,1¢:.65> sCuS: 
1015.) 


Cross References.—As to form of oath, see § 11-11. As 
to oaths required of public officers, see §§ 11-6, 11-7; Const. 


Art. VI, § 7. As to penalty for failure to take oath, see 
§ 128-5. 

Editor’s Note.—This section was not changed by Acts 
of 1924. 


§ 152-3. Coroner’s bond. — Every coroner shall 
execute an undertaking conditioned upon tke 
faithful discharge of the duties of his office with 
good and sufficient surety in the penal sum of 
two thousand dollars ($2,000), payable to the 
State of North Carolina, and approved by the 
board of county commissioners. (Rev., s. 29%: 
COdemSmOOl MER CHLCm25 0 Suecs o1T Oly seu 42ynSSe 
ieee el Sos. 1047,.59:.1.43* 1899, C6545) Smpos Maa x 
Sess. 1924, ¢. 65:4C,- 5. 1016.) 

Editor’s Note-——The words “and sufficient” and 
sum” in this section were added by the Acts of 1924. 

Want of Official Bond.—Where one has been appointed 
coroner of a county, though it may appear he has not re- 
newed his official bonds, as required by law, yet his acts 


as coroner de facto are valid, at least as regards third per- 
sons. Mabry v. ‘Turrentine, 30 N. C. 201. 


§ 152-4. Coroners’ bonds registered; certified 
copies evidence.—All official bonds of coroners 
shall be duly approved, certified, registered, and 
filed as sheriffs’ bonds are required to be; and 
certified copies of the same duly certified b¥ the 
register of deeds, with official seal attached, shai) 
be received and read in evidence in the like cases 
and in like manner as such copies of sheriffs’ 
bonds are now allowed to be read in evidence. 
(Rev., s. 300; Code, s. 662; 1860-1, c.. 18; Ex. Sess. 
ODA ecm Gor Gs ose O 17) 

Cross References.—-See §§ 109-3 to 109-15; 153-9, subsecs. 
10-12. 

See also, §§ 128-8 et seq. and notes. thereto. 

Editor’s Note.—The Acts of 1924 substituted in this sec- 


tion the words ‘certified by the register of deeds with of- 
ficial seal attached” in lieu of ‘‘from the register’s office.” 


“penal 


§ 152-5. Fees of coroners.—Fees of coroners 
shall be the same as are or may be allowed sher- 
iffs in similar cases: 

For holding an inquest over a dead body, five 
dollars; if necessarily engaged more than one day, 
fot each additional day, five dollars. 

For burying a pauper over whom an inquest 
has been held, all necessary and actual expenses, 
to be approved by the board of county commis- 
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sioners, and paid by the county. It is the duty of 
every coroner, where he or any juryman deems it 
necessary to the better investigation of the cause 
or manner of death, to summon a physician or 
surgeon, who shall. be paid for his attendance and 
services ten dollars, and such further sum as the 
commissioners of the county may deem reason- 


able, (Reva s.. 2775; Code; si 3743> 1908, c.. 781; 
C. S. 3905.) 

Local Modification.—Caldwell: Pub. Loc. 1939, c. 191 
Cumberland: 1941, c. 73; Davidson: Pub. Loc. 1923, c 
402. Johnston: Pub: Loc, 1927, G, 113; Pub. Loc. 1933; c. 
365; Lenoir: 1941, c. 84; Pasquotank: Pub. Loc. 1939, c. 
102; 1943, c. 630; Cleveland, Union: Pub. Loc. 1921, ¢. 75, 
suds Wake Pub Wocr 19230175735 1931),> cy" 137. 


§ 152-6. Powers, penalties, and liabilities of 
special coroner.—The special coroner appointes 
under the provisions of § 152-1 shall be invested 
with all the powers and duties conferred upon the 
_several coroners in respect to holding inquests 
over deceased bodies, and shall be subject to the 
penalties and liabilities imposed on the said cor- 
oners. (Rev., s. 1050; 1903, c. 661, s. 2; Ex. Sess. 
1924,-c.-65;.C...S, 1019.) 


Editor’s Note.—This section was not changed by the Act 
of 1924, 


§ 152-7. The duties of ccroners with respect 
to inquests and preliminary hearings. — The 
duties of the several coroners with respect to in- 
quests and preliminary hearings shall be as fol- 
lows: 


1. Whenever it appears that the deceased prob- 
ably came to his death by the criminal act or de- 
fault of some person, he shall go to the place 
where the body of such deceased person is and 
make a careful investigation and inquiry as to 
when and by what means such deceased person 
came to his death and the name of the deceased, 
if to be found out, together with all the materia} 
circumstances attending his death, and shall make 
a complete record of such personal investigatio.: 
Provided, however. that the coroner shall not 
proceed to summon a jury as is hereinafter pro- 
vided if he shall be satisfied from his personal in- 
vestigation that the death of the said deceased 
was from natural causes,- or that no person is 
blamable in any respect in connection with such 
death, and shall so find and make such finding in 
writing as a part of his report, giving the reason 
for such finding; unless an affidavit be filed with 
the coroner indicating blame in connection wit) 
the death of the deceased. 

2. To summon forthwith a jury of six good and 
lawful men, freeholders, who are otherwise quaii- 
fied to act as jurors, who shall not be related to 
the deceased by blood or marriage, or to any per- 
son suspected of guilt in connection with such 
death, and the coroner, upon the oath of the jury 
at the said place, which oath may be taken by 
him or any other person authorized to administer 
oaths, shall make further inyuiry as to when, 
how and by what means such deceased person 
came to his death, and shall cause to come before 
himself and the said jury all such persons as may 
be necessary in order to complete said inquiry. 

3. If it appears that the deceased was slain, or 
came to his death in such manner as to indicate 
any person or persons guilty of the crime in con- 
nection with the said death, then the said inquiry 
shall ascertain who was guilty, either as _ princi- 
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pal or accessory, or otherwise, if known; and the 
cause and manner of his death. 

4. Whenever in such investigations, whether pre- 
liminary or before his jury, it shall appear to the cor- 
oner or to the jury that any person or persons are 
culpable in the matter of such death, he shall forth- 
with issue his warrant for such person and cause 
the same to be brought before him and the inquiry 
shall proceed as in the case of preliminary hear- 
ings before justices of the peace, and in case it 
appears to the said coroner and the jury that 
such persons are probably guilty of any crime in 
connection with the death of the deceased, then 
the said coroner shall commit such person to jail, 
if it appears that such person is probably guilty 
of a capital crime, and in case it appears that such 
persons are not probably guilty of a capital crime, 
but are probably guilty of a lesser crime, then 
such coroner is to have the power and authority to 
fix bail for such person or persons. All such per- 
sons as are found probably guilty in such hearing 
shall be delivered to the keeper of the common jail 
for such county by the sheriff or such other officer 
as may perform his duties at such hearings ard 
committed to jail unless such persons have been 
allowed and given the bail fixed by such coroner. 

5. As many persons as are found to be material 
witnesses in the matters involved in such inquiry 
and hearings, and are not culpable themselves 
shall be bound in recognizance with sufficient 
surety to appear at the next Superior Court to 
give evidence, and such as may default in giving 
such recognizance may be by such coroner com- 
mitted to jail as is provided for State witnesses 
in other cases. 

6. To summon a physician or surgeon and to 
cause him to make such examination as may be 
necessary whencver it appears to such coroner as 
proper to have such examination made, or, upon 
request of his jury, or upon the request of the 
solicitor of his district or counsel for any accused 
or any member of the family of the deceased: 
Provided, however, that when the coroner shall 
himself be a physician or surgeon, he may make 
such examination himself. 

7. Immediately upon information of the death 
of a person within his county under such circum- 
stances as, in the opinion of the coroner, may 
make it necessary for him to investigate the 
same, to notify the solicitor of his district, and té 
make such additional investigation as he may he 
directed to do by such solicitor. 

8. To permit counsel for the family of the de- 
ceased, the solicitor of his district, or any one 
designated by him, and counsel for any accused 
person to be present and participate in such hear- 
ing and examine and cross-examine witnesses 
and, whenever a warrant shall have been issued 
for any accused person, such accused person shall 
be entitled to counsel and to a full and complete 
hearing. 

9. To begin his inquiry with his jury where the 
body of the deceased shall be, but said hearing 
may be adjourned to other times and places, and 
the body of the deceased need not be present at 
such further hearing. 

10. To reduce to writing all of the testimony of 
all witnesses, and to have each witness to sign his 
testimony in the presence of the coroner, who 
shall attest the same, and, upon direction of the 
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solicitor of the district, all of the testimony heard 
by the coroner and his jury shall be taken 
stenographically, and expense of such _ taking, 
when approved by the coroner and the solicitor 
of the district, shall be paid by the county. When 
the testimony is taken by a stenographer, the 
witness shall be caused to sign the same after it 
has been written out, and the coroner shall attest 
such signature. The attestation of all the signa- 
tures of witnesses who shall testify before the 
coroner shall include attaching his seal, and such 
statements, when so signed and attested, shall be 
received as competent evidence in all courts either 
for the purpose of contradiction or corroboration 
of witnesses who make the same, under the same 
rules as other evidence to contradict or corrobo- 
rate may be now admitted. (Rev., s. 1051; Code, s. 
COG 18995 Cae47.8 76 1905, eCenO 264 119 09nn en O amon 
Ex. Séss. 1924,'c, 65; C. S$. 1020.) 

Cross References.——-As to contempt for certain omissions 
of duty, see § 5-8. As to limitation on right to perform 
autopsy, see § 90-217. As to duty to report death involv- 
ing motor vehicle, see § 20-166. 

Editor’s Note.—No radical changes were made to the old 
section by the Act of 1924. The same procedural steps are 
retained but are set out in much greater detail. Subsec- 
tions 7, 8, 9, and the portions of 10 referring to steno- 
graphic reports are new. 

The Inquest a Judicial Proceeding.—The inquest is the 
coroner’s court and it is an indispensable requisite that 
the jury which is summoned be sworn and charged by the 
coroner in the presence of the body of the deceased. Though 
the coroner is judge of the court and the power and au- 
thority to administer oaths to the witnesses rests in him, 
the administration of oaths is a ministerial act and may 
be performed by anyone by the direction and in the presence 
of the court. State v. Knight, 84 N. C. 790. 

Autopsy.—A coroner has no authority to perform an au- 


topsy in cases where there is no suspicion of foul play. 
Gurganious v. Simpson, 213 N. C. 613, 197 S. E. 163. 


§ 152-8. Acts as sheriff in certain cases; speciai 
coroner.—If at any time there is no person prop- 
erly qualified to act as sheriff in any county, the 
coroner of such county is hereby required to exe- 
cute all process and in all other things to act as 
sheriff, until some person is appointed sheriff in 
said county; and he shall be under the same rules 
and regulations, and subject to the same forfei- 
tures, fines, and penalties as sheriffs are by law 
for neglect or disobedience of the same duties. 
If at any time the sheriff of any county is inter- 
ested in or a party to any proceeding in any court, 
and @here is no coroner in such county, or if the 
coroner is interested in any such _ proceeding. 
then the clerk of the court from which such proc- 
ess issues shall appoint some suitable person to 
act as special coroner to execute such process, and 
such special coroner shall be under the same 
rules, regulations, and penalties as hereinabove 
provided for. (Rev., s. 1052; Code, s. 658; 1891, c. 
1732°ExSéss°°1924;5- ce. 66° CoS 10203) 

Editor’s Note.— This section 
change by the laws of 1924. 

Service of Summons by Coroner when Sheriff is Party.— 
In an action to which the sheriff is a party it is proper 
that the summons be addressed to and served by the cor- 


oner, State v. Baird, 118 N. C. 854, 862, 24 S. E. 668, or by 
his deputy since the service of a summons is the discharge 


was re-enacted without 


of a purely ministerial duty. Yeargin v. Siler, 83 N. 
C. 348. 
Deputization of Special Officers—The words “any pro- 


ceedings in any court’? contained in the provision for dep- 
utizing special officers where the sheriff and coroner are 
interested, have been given a literal interpretation and the 
provision is held applicable to courts of justices of the 
peace as well as to the higher courts. Baker v. Brem, 127 
Nz“ G? 322.) a/8 Os on 4048 


[ 628 ] 





CIUAP VER 1153: 


§ 152-9. Compensation of jurors at inquest.— 
All persons who may be summoned to act as ju- 
rors in any inquest held by a coroner over dead 
bodies, and who, in obedience thereto, appear and 
act as such jurors, shall be entitled to the same 
compensation in per diem and mileage as is al- 
lowed by law to jurors acting in the Superior 
Courts. The coroners of the respective counties 
are authorized and empowered to take proof of 
the number of days of service of each juror so 
acting, and also of the number of miles traveied 
by such juror in going to and _ returning fron: 
such place of inquest, and shall file with the 
board of commissioners of the county a correct 
account of the same, which shall be, by such com- 
missioners, audited and paid in the manner pro. 
vided for the p:.y of jurors acting in the Superior 
sourts,. (Rey.,4s: 1053; Code,. ss. 659,..660> Ex: 
Secs let em ooe Gatos 1022.) 

Cress Reference.—As to fees of jurors in superior court, 
see § 9-5. 


Editor’s Note.— This section 
change by the -Laws of 1924. 


was re-enacted without 

§ 152-10. Hearing by coroner in lieu of other 
preliminary hearing; habeas corpus. — All hear- 
ings by a coroner and his jury, as’ provided here- 
in, when the accused has been arrested and has 
participated in such hearing, shall be in lieu of 
any other preliminary hearing before a justice of 
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the peace or a recorder; and such cases shall be 
immediately sent to the clerk of the Superior 
Court of such county and docketed by him in the 
same manner as warrants from justices of the 
peace. Any accused person who shall be so 
committed by . coroner shall have the right, up- 
on habeas corpus, to have a judge of the Superior 
Court review the action of the coroner in fixing 
bail or declining the same. (Ex. Sess. 1924, c. 64.) 


§ 152-11. Service of process issued by coroner. 
—All process, both subpoenas and warrants for 
the arrest of any person or persons, and orders 
for the summoning of a jury, in case it may ap- 
pear necessary for such coroner to issue such or- 
der, shall be served by the sheriff or other law- 
ful officer of the county in which such dead body 
is found, and in case it is necessary to sub- 
poena witnesses or to arrest persons in a county 
other than such county in which the body of the 
deceased is found, then such coroner may issue 
his process to any other county in the State, 
with his official seal attached, and such process 
shall be served by the sheriff or other lawful ofh- 
cer of the county to which it is directed, but such 
process shall not be served outside of the county 
in which such dead body is found unless attested 
by the official seal of such coroner. (Ex. Sess. 
1924, c. 65.) 


Chapter 153. Counties and County Commissioners. 


Art. 1. Corporate Existence and Powers of 
Ree Counties. 
153-1. County as corporation; acts through com- 


missioners. 
-2. Corporate powers of counties. 
Reconveyance of property donated to 
county, etc., for specific purpose. 


Art. 2. County Commissioners. 


153-4. Election and number of commissioners. 
153-5 Local modifications as to term and num- 
ber. 
153-6. Vacancies in board; how’ filled. 
153-7. When to qualify; oath to be filed. 
153-8 Meetings of the board of commissioners. 
153-9 Powers of board. 
153-10. Local: authority to interdict certain 
shows. 
153-11. To settle disputed county lines. 
153-11.1. Contributions by counties ‘and cities to 
governmental agencies in war effort. 
153-12. How commissioners sworn and paid. 
153-13. Compensation of county commissioners. 
153-14. Approving insufficient bond misdemeanor. 
153-15. Neglect of duty misdemeanor. 
Art. 3. Forms of County Government. 
153-16. Forms of government. 
I. County Commissioners Form. 
153-17. County Commissioners form defined. 
153-18. Modifications of regular forms. 
153-19. How change may be made. 
II. Manager Form. 
153-20. Manager appointed or designated. 


Sec. 

153-21. Duties of the manager. 

153-22. Removal of officers and agents. 

153-23. Compensation. 

153-24. Manager plan adopted by popular vote. 

153-25. How often elections may be held. 

III. Certain Powers and Duties of the Board. 

153-26. Powers and duties of the board. 

153-27. Purchasing agent. 

153-28. Care of county property. 

IV. Director of Local Government. 

153-29. Director of local government to visit local 
units and offer aid in establishing com- 
petent administration. 

153-30. Director to devise uniform accounting and 
recording systems; regular statements 
from units to director. 

153-31. Director to inspect and supervise the keep- 
ing of records; unlawful not to furnish 
director with requested information. 

153-32. Violation of two -preceding sections mis- 
demeanor. 

V. Miscellaneous. 

153-33. All counties affected by this article. 

Art. 4. State Association of County 
Commissioners. 

153-34. Membership of association. 

153-35. Purposes of association: 

153-36. Powers of association. 

153-37. Officers of association. 

153-38. Dues and expenses of members. 

153-39. Meetings of association. 
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Sec. 


153-40. 


153-41. 
153-42. 


153-43. 
153-44. 
153-45. 
153-46. 
153-47. 
153-48. 
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Clerk to Board of Commissioners. 


Register clerk ex officio to board; com- 
pensation. 

Duties of clerk. 

Clerk to publish annual statement. 


Art. 6. Finance Committee. 


Election and duties of finance committee. 
Compensation of finance committee. 

Oath of members. 

Powers of finance committee. 

Penalty on officer failing to settle. 
Annual report of finance committee. 


Art. 7. Courthouse and Jail Buildings. 


153-49. 
153-50. 


153-51. 
153-52. 
153-53. 
153-54. 


153-69. 
153-70. 
153-71. 
153-72. 


Built and repaired by commissioners. 

Formation of district jail by contiguous 
counties. 

Jail to have five apartments. 

To be heated. 

Bedding to be furnished. 

Prison bounds. 


Art. 8. 


Unlawful for counties not to reduce ad 
valorem taxes;: exceptions; other levies 
void. 

Taxes collected by sheriff or tax collector. 

Statement of fines kept by clerk. 

Fines paid to treasurer for schools; an- 
nual report. 

Expenditures of county funds directed by 
commissioners. 

County officers receiving funds to report 
annually. 

Board to enforce duty to report. 

Reports to be recorded in register’s. office. 

Penalty for failure to report. 

Demand before suit against municipality; 
complaint. ‘ 

Accounts to 
audited. 

Accounts to be numbered as presented. 

Claims to be numbered as allowed; copy 
to board annually. 

Annual statement of claims and revenues 
to be published. 


Art. 9. 


Short title. 

Meaning of terms. 

Application and construction of article. 
Revenue anticipation loans for ordinary 


County Revenue. 


be itemized, verified, and 


County Finance Act. 


expenses. 
Revenue anticipation loans for debt service. 
Notes evidencing revenue anticipation 
loans. 


Certification of revenue anticipation notes. 

Certain notes of counties validated; pro- 
ceeds lost in insolvent banks. 

Purposes for which bonds may be issued 
and taxes levied. 

Order of governing body required. 

Order need not specify details of purpose. 

Maturities of bonds. 

Accelerating maturity of bonds and notes 
of counties and municipalities. 

Consolidated bond issues. 


Sec. 
153-83. 


153-84. 


153-85. 
153-86. 
153-87. 


153-88. 
153-89. 
153-90. 
153-91. 
153-92. 
153-93. 
153-94. 
153-95. 
153-96. 
153-97. 
153-98. 
153-99. 


153-100. 
153-101. 
153-102. 
153-103. 
153-104. 
153-105. 
153-106. 
153-107. 
153-108. 
153-109. 


153-110. 
153-111. 
153-112. 
153-113. 


153-114. 
153-115. 
153-116. 
153-117. 


153-118. 


153-119. 
153-120. 


153-121. 


153-122. 
153-123. 


153-124. 
153-125. 


153-126. 
153-127. 
153-128 
153-129. 


153-130. 
153-131. 
153-132. 
153-133. 
153-134. 
153-135. 
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Sworn statement of debt, before authori- | 
zation of bonds for school purposes. 
Sworn statement of debt before authoriza- 
tion of bonds for other than school pur- 

poses. 
Financial statement filed for inspection. 
Publication of bond order. 
Hearing; passage of order; debt limita- 
tions. 
Material of construction and other details. 
Publication of bond order. 
Limitation of action to set aside order. 
Petition for referendum of bond order. 
What majority required. 
When election held. 
New registration. 
Notice of election. 
Ballots. 
Returns canvassed. ; 
Application of other laws. 
Statement of result. 
Limitation as to actions upon elections. 
Preparation for issuing bonds. 
Within what time bonds issued. 
Bonded debt payable in installments. 
Medium and place of payment. 
Formal execution of bonds. 
Registration and transfer of bonds. 
Application of funds. 
Bond anticipation loans. 
Bonds and notes shall recite the authority 
for issuance. 
Taxes levied for payment of bonds. 
Destruction of surrendered bonds. 
Enforcement of article. 
Repeals. 


Art. 10. County Fiscal Control. 


Title; definitions. 

County accountant. 

Additional duties of county accountant. 

Heads of departments and officers to file 
statement before 1st June. 

Estimates necessary for ensuing fiscal year 
itemized. 

Time for filing budget estimate. 

Time for adoption of appropriation resolu- 
tion. 

Copies of resolution filed with county 
treasurer and county accountant. 

Supplemental budget showing. 

Publication of statement of financial con- 
dition of county. 

Levy of taxes. 

Failure to raise revenue a misdemeanor; 
emergencies. 

Execution of notes in anticipation of taxes. 

Appropriations not transferable. 

Appropriations bridging interval. 

County may create special revolving fund 
to supplant borrowing on anticipations; 
withdrawals. 

Provisions for payment. 

False certificate. 

Warrants for payment. 

Accounts to be kept by county accountant. 

Bond of county accountant. 

Daily deposits by collecting or receiving 
officers, 
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Sec. 

153-136. Conduct by county accountant constitut- 
ing misdemeanor. 

153-137. Liability for damages for violation by of- 
ficer or person. 

153-138. Recovery of damages. 

153-139. Chairman of county commissioners to re- 
port to solicitor. 

153-140. Purpose of article. 

153-141. Construction and application of article. 

153-142. Local units authorized to accept their 
bonds in payment of certain judgments 
and claims. 


Art. 10A. Capital Reserve Funds. 


153-142.1. Short title. 

153-142.2. Meaning of terms. 

153-142.3. Powers conferred. 

153 142.4. Sources of capital reserve fund. 

153-142.5. How the capital reserve fund may be 
established. 

153-142.6. When the capital reserve fund shall be 
deemed established. 


153-142.7. Amendments to order authorizing 
capital reserve fund. 

153-142.8. Security for protection of deposits. 

153-142.9. Purposes for which a capital reserve 
fund may be used. 

153-142.10. Restrictions upon use of the capital 
reserve fund. 


153-142.11. Authorization of withdrawal from the 
capital reserve fund. 

153-142.12. Approval of order or resolution for 
withdrawal by the local government 
commission. 


153-142.13. Publication of order for withdrawal. 

153-142.14. Limitation of action setting aside an 
order for withdrawal. 

153-142.15. Elections on order authorizing with- 
drawal. 

153-142.16. How a withdrawal may be made. 

153-142.17. Accounting for the capital reserve 
fund. 


153-142.18. Certain deposits mandatory. 

153-142.19. Action of local government commis- 
sion. 

153-142.20. Provision for sinking funds. 


Art. 11. Requiring County, Municipal, etc., 
Officials to Make Contracts for Auditing 
and Standardizing Bookkeeping 
Systems. 


153-143. Director of local government. 

153-144. Contracts must be in writing; approval. 

153-145. Approval of systems of accounting. 

153-146. Copy of report filed with Director of Lo- 

; cal Government. 

153-147. Approval of all claims for auditing to be 
approved by Director of Local Govern- 
ment. 


Art. 12. Sinking Funds. 


153-148. Counties and municipalities authorized to 
apply sinking funds to purchase of own 
bonds. 

153-149. Investment of sinking funds. 


Sec. 


153-150. 


153-151. 


153-152. 


153-153. 
153-154. 
153-155. 
153-156. 
153-157. 


153-158. 
153-159. 
153-160. 


153-161. 


153-162. 


153-163. 


153-164. 
153-165. 
153-166. 
153-167. 
153-168. 
153-169. 
153-170. 
153-171. 
153-172. 


153-173. 
153-174. 


153-175. 
153-176. 


153-177. 
153-178. 
153-179. 
153-180. 
153-181. 
153-182. 
153-183. 
153-184. 
153-185. 
153-186. 


153-187. 
153-188. 


153-189. 


153-190. 


153-191. 
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Petition of taxpayers to have sinking 
funds applied to purchase of bonds or 
invested. 

Appeal to Local Government Commission. 


Art. 18. County Poor. 


Support of poor; superintendent of county 
home; paupers removing to county; 
hospital treatment. 

County home for aged and infirm. 

Records for county, how to be kept. 

Support of county home. 

Property of indigent to be sold or rented. 

Families of indigent militiamen to be sup- 
ported. 

Paupers not to be hired out at auction. 

Legal settlements; how acquired. 

Removal of indigent to county of settle- 
ment; maintenance; penalties. 

Burial of indigent veterans of the world 
war. 


Art. 14. District Hospital Home. 


Two or more adjacent counties may es- 
tablish; trustees. 

Present properties to be sold; application 
of proceeds. 

Funds raised by taxation. 

Appointment of trustees. 

Organization meeting; site and buildings. 

Apportionment of cost. 

Plans and specifications for hospital-home. 

Closing of county homes. 

Superintendent and employees. 

Meetings of trustees. 

Purpose of special meetings set out in 
call. 

Powers of trustees. 

Sending of inmates to institution. 

Annual report on affairs of institution. 

Copies of report to county commissioners. 


Art. 15. County Prisoners. 


Bonds of prisoner in criminal case re- 
turned to court. 

Bond of prisoner committed on capias in 
civil action. 

Jailer to cleanse jail, furnish food and 
water. 

Fees of jailers. 

Prisoner to pay charges and prison fees. 

Prisoner may furnish necessaries. 

United States prisoners to be kept. 

Arrest of escaped persons from penal in- 
stitutions. 

Guard when escape apprehended; com- 
pensation. 

What counties liable for guarding and re- 
moving prisoners. 

Transfer of prisoners to succeeding sheriff. 

Where no jail, sheriff may imprison in 
jail of adjoining county. 

Where no jail, courts may commit to jail 
of adjoining county. 

When jail destroyed, transfer of prisoners 
provided for. 

Counties and towns may hire out certain 
prisoners. 
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Sec. Sec. 
153-192. Person hiring may prevent escape. 153-217. Manager to assign employment to in- 
153-193. Sheriff to have control of prisoners hired mates. 
out. 155-218. Compensation of officers. 
153-194. Convicts who may be sentenced to or 153-219. Sheriff to convey persons committed. 
worked on roads and public works. 153-220. Absconding offenders punished. 
153-195. Deductions from sentence allowed for 153-221. Release of vagrants. 
good behavior. 153-222. Suits in name of county. 
153-196. Convicts sentenced to public works to be 153-223. Counties may establish joint house of 
under county control. correction. 
153-197. Taxes may be levied for expenses of con- 153-224. Directors of joint house of correction. 
victs. 153-225. Directors to appoint manager; bond: 
153-198. Use of county prisoners in maintaining term; duties. 


roads not within state system. 


Art. 16. District Prison Farm. 


Two or more adjacent counties may es- 
tablish; trustees. 

Appointment of trustees; vacancies; ex- 
penses and compensation. 


153-199. 


153-200. 


153-201. Organization meeting; purchase of site; 
equipment; separation of races and 
sexes. 

153-202. Proportion of payment among counties. 

153-203. Election of superintendent and employees; 
regulations for working prisoners. 

153-204. Meetings of trustees. 

153-205. Notification to boards of commissioners 
and courts of readiness of farm. 

153-206. Assignment of prisoners to work on farm. 

153-207. Bonds and notes for payment for farm; 
maximum levy. 

153-208. Yearly report of operations. 


Art. 17. Houses of Correction. - 
153-209. Commissioners may establish houses of 
correction. 
153-210. Who must or may be committed to such 
institutions. 
153-211. Levy of taxes authorized; to be paid to 
manager. 
153-212. Bonds may be issued. 
153-213. Governor to be notified of establishment. 
153-214. Directors to be appointed; duties. 
153-215. Term of office cf directors. 
153-216. Manager to be appointed; bond; duties. 
Art. 1. Corporate Existence and Powers of 


Counties. 


§ 153-1. County as corporation; acts through 
commissioners.—Every county is a body politic 
and corporate, and has the powers prescribed by 
statute, and those necessarily implied by law, and 
no others; which powers can only be exercised by 
the board of commissioners, or in pursuance of a 
resolution adopted by them. (Rev., s. 1309; 
Code). Ss.97025 703 1868 c. 205 ssn els boc. 
141; $213°Co971290.) 


Editor’s Note. — Counties are of, and constitute a part 
of, the state government. Their chief purpose is to establish 
its political organization, and effectuate the local civil ad- 
ministration of its powers and authority. They are in their 
general nature governmental—mere instrumentalities of 
government—and possess corporate powers adapted to its 
purposes. It is not their purpose to create civil liabiltty 
on their part, and become answerable to individuals civilly 
or otherwise. Indeed, they are not, in a strict legal sense, 
municipal corporations, like towns and cities organized un- 
der charters or particular statutes, and invested with more 
of the junctions of corporate existence, intended to serve, not 
so much the purpose of the state, as, subject to its general 


153-226. Compensation of manager and _ other 


officers. 


Art. 18. Consolidation, Annexation and 
Joint Administration of 
Counties. 


153-227. Contiguous counties may consolidate in- 
to one. 

Election laws applicable. 

New county board of elections. 

Special election for new county officers. 

Term of new officers: salaries. 

Retention of old officers till qualification 
of new. 

Powers and duties of new officers. 

Transfer of books, records, etc. 

Liability for bonded indebtedness. 

Justices of the peace and constables. 

Representation in general assembly. 

Merging of one contiguous county with 
another authorized. 

Election laws applicable. 

Dissolution of county merged. 

Abolition of offices in merged county; 
transfer of books, records, etc. 

. Court records transferred; justices of the 

peace and constables hold over. 

. Rights of annexing county. 

. Plan of government. 

. Membership in general assembly. 

. Joint administrative functions of contigu- 

ous counties. 


153-228. 
153-229. 
153-230. 
153-231. 
153-232. 


153-233. 
153-234. 
153-235. 
153-236. 
153-237. 
153-238. 


153-239. 
153-240. 
153-241. 


laws, the advantage of particular communities in particular 
localities in the promotion and regulation more or less of 
trade, commerce, industries, and the business transactions 
and business relations in some respects of the people re- 
siding or going there collectively and severally—their pur- 
poses are more general, and partake more largely of the 
purpose and powers of government proper. Manuel v. 
Board, 98 N. C. 9, 10, 31 S. E. 829; White v. Commissioners, 
90 N. C. 437; McCormack v. Commissioners, 90 N. C. 441. 

The Legislature, subject to constitutional limitations, may 
confer upon counties such corporate powers to make con- 
tracts, create civil liabilities, and serve such business pur- 
poses, as it may deem expedient and wise, and make them 
answerable in damages for the negligence of their officers 
and agents in failing to properly exercise the powers with 
which they are charged, or for exercising them improperly, 
to the injury of individuals. But such corporate authority 
and liability must be especially created by and appear from 
statutory provision, expressed in terms or necessarily im- 
plied. Manuel v. Board, 98 N. C. 9, 11, 3 S. E. 829. 

The county revenue is safe from seizure by creditors, or 
even for taxes due the Federal government, because, to 
admit the right to appropriate them in satisfaction of a 
claim would be to concede the power to destroy the state 
government by depriving its agencies of the means of per- 
forming their proper functions. Subject to the restrictions 
contained in the Federal Constitution, the state is a sov- 
ereignty, and it is essential to its preservation to give to 
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all property held for it by such agencies as counties, the 
same protection as is given to that held in its own name 
Vaughn v. Commissioners, 118 N. C. 636, 639, 24 S. E. 425; 
Hughes v. Commissioners, 107 N. C. 598, 12 S. E. 465; Meri- 
wether v. Garnett, 102 U. S. 472, 473, 26 lL. Ed. 197; United 
States, va Uailroad..Co.,, 17, Wall.,.322, 21).1,.. Ed. 597. 


Counties are a branch of the State government. Bell v. 
Commissioners, 127 N. C. 85, 37 S. E. 136. 
Constitutional Power of Legislature to Create. — Under 


our Constitution, the legislature is given power to create 
special - public quasi corporations for governmental pur- 
poses in certain designed portions of the state’s territory 
subject to like control, and in the exercise of such power 
county lines may be disregarded. Board v. Webb, 155 N. 
Caso Loto O20: 

In McCormac y. Commissioners, 90 N. C. 441, quoted with 
approval in Board v. Webb, 155 N. C. 379, 71 S. E. 520, 
Merrimon, J., said: ‘‘That it is within the power and is 
the province of the Legislature to subdivide the territory 
of the state and invest the inhabitants of such subdivisions 
with the corporate functions, more or less extensive and 
varied in their character, for the purpose of government, 
is too well settled to admit of any serious question. * * The 
Constitution of the State was formed in view of this and 
like fundamental principles. They permeate its provisions, 
and all statutory enactments should be interpreted in the 
light of them when they apply. It is in the exercise of such 
power that the Legislature alone can create, directly or in- 
directly, counties, * * * and invest them, and agencies in 
them, with powers, corporate or otherwise in their nature, 
to effectuate the purposes of the government, whether these 
be local or general, or both. Such organizations are in- 
tended to be instrumentalities and agencies employed to aid 
in the administration of the government, and are always 
under the control of the power that created them unless the 
same shall be restricted by some constitutional limita- 
tions.” Woodall v. Western Wake Highway Commission, 
176 N. C. 377, 384, 97 S. E. 226; Commissioners v. Commis- 
sioners, 157 N. C. 514, 73 S. E. 195; Board v. Webb, 155 N. 
(On GAL. Zab Se 2d e ee0 

Counties as Municipal Corporaticns. — By the Constitu- 
tion (1868) Art. VII, counties are regarded as municipal 
corporations. Winslow v. Commissioners, 64 N. C. 218, 220. 

A county is a municipal corporation created by law for 
public and political purposes, and constitutes a part of the 
government of the State. Its powers are expressly defined by 
law, and, where they are not fixed by the Constitution, 
they may be enlarged or modified at any time by the Leg- 
islature. Gooch v. Gregory, 65 N. C. 142, 143. 

Same—Differs from Cities and Towns.—Counties are not, 
in a strictly legal sense, municipal corporations, like cities 
and towns. Bell v. Commissioners, 127 N. C. 85, 91, 37 S. 
E. 136; Martin v. Board of Com’rs, 208 N. C. 354, 180 S. E. 
777. 

Powers Strictly Construed.—Corporations which exercise 
delegated governmental authority, such as counties, must 
be confined to a strict construction of the statutes granting 
their powers. There is nothing in the nature of their duties 
to give rise to the implication that the State intends to 
clothe them with any other power than that expressly con- 
ferred, and the further right to do what is necessary to the 
complete exercise of the express powers. Vaughan v. Com- 
missioners, 118 N. C. 636, 641, 24 S. E. 425. 

Functions Vary.—The functions of counties are not always 
the same, and they may be enlarged, abridged or modified 
at the will of the Legislature. White v. Commissioners, 
50) Nw C.':437;, 438, 

Legislature May Direct. — The Legislature may direct 
counties to perform as duties all things which it can em- 
power them to do. State v. Board, 122 N.,C. 812, 30 S. E. 
352. 

Body Politic and Corporate to Exercise Powers Granted. 
—A county is a body politic and corporate to exercise as 
an agent for the State only such powers as are prescribed 
by statute and those which are necessarily implied there- 
from by law, essential to the exercise of the powers 
specifically conferred. O’Neal v. Waké County, 196 N. 
C. 184, 145 S. E. 28. See Board v. Hatchett Bond Co. 194 
eek: 137,138 S, B. 614. 

Must Act through Commissioners in Legal Session.— 
For a county to exercise its power to contract, it is €s- 
sential that it act through its county commissioners as a 


body convened in legal session, regular, adjourned or 
special, and, as a rule, authorized meetings are _ prere- 
quisite to corporate action, which should be based upon 
deliberate conference and intelligent discussion of pro- 
posed measures. O’Neal v. Wake County, 196 N. C. 184, 
145 5. E. 28. 


The members of a corporation cannot, separately and 
individually, give their consent in such manner as to bind 
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it as a collective body, and by the express terms of this 
section every county is a corporate body. Davenport v. 
Pitt County Drainage Dist., 220 N. C. 237, 240, 17 S. E. 
(2d) 1. 

Contract for Employment of Detective.—The 
sioners of a county are without authority, 
or statutory, to enter into a joint meeting 
State governmental agencies functioning as entirely sepa- 
rate departments respectively of the county and _ the 
State, and therein make a binding corporate contract by 
the adoption of a joint verbal agreement to pledge the 
faith and credit of the county for its part in the payment 
for the employment of a person to render service in the 
capacity of a detective to determine and procure evidence 
against those who have committed a criminal offense. 
O’Neal v. Wake County, 196 N. C. 184, 145 S. E. 28. 

May Issue Bonds to Make Repairs to Buildings.—This sec- 
tion when construed with § 153-77 gives the county statu- 
tory power to issue bonds to repair and make additions to 
the county jail or public schools, the greater power to 
“erect” necessarily including the lesser power to “‘repair.’’ 
Harrell v. Board of Com’rs, 206 N. C. 225, 173 S. E. 614. 


commis- 
constitutional 
with other 


§ 153-2. Corporate powers of counties. — A 
county is authorized— ; 


1. To sue and be sued in the name of the 
county. 

2. To purchase and hold lands within its limits 
and for the use of its inhabitants, subject to the 
supervision of the general assembly. 

3. To make such contracts, and to purchase 
and hold such personal property, as may be nec- 
essary to the exercise of its powers. 

4. To make such orders for the disposition or 
use of its property as the interests of its inhabit- 
ants require. (Rev., s. 1310; Code, s. 704; 1868, 
Gr20. 455-4 Cm oe 12918) 


Cross References.—As to corporate powers of a municipal 
corporation, see § 160-2. As to procedure for letting pub- 
lic contracts, see § 143-129. 

Editer’s Note.—In Pegram vy. Commissioners, 65 N. C. 114, 
and in Askew v. Pollock, 66 N. C. 49, it was held that all 
actions and proceedings, either by or against a county, in 
its corporate capacity, must be in the name of the board 
of commissioners. These decisions, based on the Acts of 
1868, ch. 20, sec. 704, of the Code of 1883, provided that a 
county should ‘‘sue and be sued in the name of the board of 
commissioners.’’ However, this was changed by the amend- 
ment, and in the Revisal of 1905, sec. 1310, a county must 
sue and be sued in its own name. Fountain v. Pitt, 171 N. - 
Ces el 4872S. 990, 

Suits in Name of County.—A county is not required in an 
action for mandatory injunction to bring the suit in the 
name of the county commissioners, but it should be brought 
in the name of the county. Jenoir County v. Crabtree, 158 
ING (Cereb 7a 58 74m Oo ey al O5. 

Liability of Counties.—Counties are not ordinarily liabie 
to be sued civilly for the manner in which they exercise, or 
fail to exercise, their corporate powers. White v. Commis- 
sioners, 90 N. C. 437, 439. 

A county is not liable in damages for an injury to the 
plaintiff, occasioned by a defective bridge forming a part 
of the highway across a stream, in the absence of any 
statutory provision. White v. Commissioners, 90 N. C. 
437; Moffitt v. Asheville, 103 N. C. 237, 259, 9 S. EB. 695. 

Same—Torts of Agents.—It is now well settled that coun- 
ties are not liable in damages for the torts of their officials, 
in the absence of statutory provisions giving a right of ac- 
tion against them. Keenan vy. Commissioners, 167 N. C. 356, 
S58 83) On OA. 

Generally a county is not liable for damages sustained by 
individuals by reason of the neglect of its officers or agents, 
and there is no statute in this State creating such liability. 
Manuel v. Board. 98 N. C. 9, 11, 3 S. E. 829, 

Commissioner’s Supervisory Control.—Under the Consti- 
tution and Public Iaws of North Carolina the boards of 
county commissioners are generally given supervision and 
control of governmental matters in the several counties. 
Bunch v. Commissioners, 159 N. C. 335, 74 S. E. 1048. 

Action Brought in County Sued. — Actions against a 
board of county commissioners must be brought in the 
county of such commissioners. Steele v. Commissioners, 70 
NasG. 1372 

Action on Treasurer’s Bond.—An action upon a county 
treasurer’s bond to recover an amount alleged to be due the 
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county must be brought on the relation of the commis- 
sioners. State v. Thees, 89 N. C. 55, 58. 

Suits against Board of Financial Control.—For the pur- 
pose of liquidating securities held by the county of Bun- 
combe, the Board of Financial Control for Buncombe County 
is nothing more nor less than a liquidating agent desig- 
nated by law for that purpose and is sued as provided by 
this section. Bourne v. Board of Financial Control, 207 N. 
C.170; 177, 176°S.-E.. 306. 

Counties may be sued only in such cases as may be al- 
lowed by statute. Bell v. Commissioners, 127 N. C. 85, 37 
S$. E. 136; White v. Commissioners, 90 N. C. 437, 439. 

Form of Suit——A municipal corporation may be sued in 
any form appropriate to the cause of action, and its liability 
does not difer as respects the form of the action from that 
of a private corporation or of an individual. Winslow v. 
Commissioners, 64 N. C. 218, 219. 

Writ of Mandamus to Commissioners.—An order to show 
cause, which is in the nature of an alternative writ of 
mandamus, ought not to be directed to the individuals com- 
posing the board of commissioners. It is only in case of 
disobedience that they can be proceeded against individually. 
Askew v. Pollock, 66 N. C. 49. 

Power to Compromise.—The power to sue and to defend 
suits carries with it, by necessary implication, the power to 
make bona fide compromise adjustments of such suits. 
Board v. Tollman, 145 Fed. 753, 772, citing 1 Dill Mun. Crop. 
(4th Ed.), sec. 477 and notes; and 15 Am. & Eng. Ency. 
(st Ed.), 1050. 

Power to Enter Consent Judgment.—Under this section 
the commissioners have the authority to assent to the entry 
of a consent judgment in an action pending against the 
county, when such judgment is entered in good faith, and is 
free from fraud, etc., a consent judgment being a contract 
of the parties spread upon the records with the approval 
and sanction of a court of competent jurisdiction. Weaver 
v. Hampton, 204 N. C. 42, 167 S. E. 484. 

Necessary Property Not Subject to Execution—A county 
can only acquire and hold property for necessary public 
purposes and for the benefit of all its citizens, and the 
principles of public policy prevent such property from being 
sold under execution to satisfy the debt of an individual. 
Hughes v. Commissioners, 107 N. C. 598, 12 S. E. 465; 
Gooch v. Gregory, 65 N. C. 142, 143; Bouv. Inst. 176. 

What Constitutes Binding Contract of County.—In order 
to make a binding pecuniary obligation on the county, there 
must be a contract to that effect, express in its terms, or 
the service must be done at the express request of an 
officer or agent charged with the duty and having the power 
to make contracts concerning it. Copple v. Commissioners, 
ISS FNeCw12/-0 131,20 oan oz: 

When Commissioners May Not Sell Property. — County 
commissioners have no power to sell property held for cor- 
porate purposes, where its alienation would tend to em- 
barrass or prevent the performance of its duties to the 
public. Vaughan v. Commissioners, 118 N. C. 636, 24 S. E. 
425. 

Cited in O’Neal 
1450S> Ee 28: 


§ 158-3. Reconveyance of property donated to 
county, etc., for specific purpose. — Any county, 
city or town to which any real property has been 
conveyed, without consideration, to be used for a 
specific purpose set out in the deed, shall have au- 
thority to reconvey the same without considera- 
tion to the grantor, his heirs, assigns or nominees 
whenever the governing body of such municipality 
shall officially determine that the said property will 
not be used for the purpose for which it was given: 
Provided, that due notice of such proposed con- 
veyance shall be given by advertisement for two 
successive weeks in some newspaper of general 
circulation in the county. (1937, c. 441.) 


Cross Reference.—As to abandonment 
cated to public use, see § 136-96. 


v. Wake County, 196 N. C. 184, 186, 


of property dedi- 


Art. 2. County Commissioners. 


§ 153-4. Election and number of commissioners. 
—There shall be elected in each county of the 
state, at the general election to be held in the 
year one thousand eight hundred and ninety-six, 
and every two years thereafter, by the duly quali- 
fied voters thereof, three persons to be chosen 
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from the body of the county, who shall be styled 
“the board of commissioners for the county of 

...... and shall hold their office for two years 
from date of their qualification and until their 
successors are elected and qualified. (Rev., s. 
1811+7°C, S$) 12925) 

Local Modification—Cumberland: 1943, c. 44. 

Cross References.—As to acting as commissioner before 
qualifying as such, see § 14-229. As to time of election of 
county commissioners, see § 163-4. As to provision that 
county commissioner can not practice law, see § 84-2. 

Remedy in Nature of Quo Warranto.—Where a plaintiff 
sues for the office of county commissioner which is occupied 
by another, his remedy is an action in the nature of quo 
warranto; but if he sues to be restored to an unoccupied 
office, his remedy is an action for a mandamus, and he 
should show that he has a present clear legal right to the 
thing claimed, and that it is the duty of the defendant to 
render it to him. Jyon v. Board, 120 N. C. 237, 242, 26 S. E. 
929. 

Who May Try Commissioner’s Title.—In an action to try 
the title to the office of county commissioner held by a de- 
fendant, only citizens and tax-payers of the county can 
be relators. State v. Taylor, 122 N. C. 141, 29 S. E. 101. 

Where persons, who have been elected and qualified as 
county commissioners, bring an action in the nature of quo 
warranto against persons appointed by the judge of the 
district to try the defendants’ title to the office, the com- 
plaint must allege that the plaintiffs are citizens and tax- 
payers of the county. State v. Taylor, 122 N. C. 141, 29 S, 
Baal 

§ 153-5. Local modifications as to term and 
number. — The number of commissioners shall 
be five instead of three in the counties of Ala- 
mance, Beaufort, Bertie, Brunswick, Buncombe, 
Cabarrus, Carteret, Caswell, Catawba, Chowan, 
Columbus, Craven, Cumberland, Durham, Edge- 
combe, Franklin, Gates, Granville, Greene, Guil- 
ford, Halifax, Harnett, Hertford, Iredell, Johns- 
ton, Jones, Lee, Lenoir, Lincoln, Martin, Meck- 
lenberg, Nash, New Hanover, Perquimans, Pitt, 
Richmond, Rockingham, Rowan, Tyrrell, Vance, 
Warren, Wayne and Wilson. 

Only one member of the board of commis- 
sioners of Brunswick County shall be from any 
one township of said county. 

In Gaston county six persons shall be elected, 
one of whom must be a resident of Gastonia 
township, one a resident of River Bend township, 
one a resident of South Point township, one a 
resident of Crowders Mountain township, one a 
resident of Cherryville township, and one a resi- 
dent of Dallas township. If at any time the 
board of commissioners of Gaston county are 
equally divided upon any question pending be- 
fore them and there is a tie vote, then the clerk 
of said board is authorized and empowered to 
cast the deciding vote and to determine such 
question. 

In Wake county five persons shall be elected, 
three of whom shall compose a class whose terms 
of office shall be for four years on and after the 
first Monday in December, one thousand nine 
hundred and ten, and two of whom shall com- 
pose a class whose terms of office shall be for 
four years on and after the first Monday in De- 
cember, one thousand nine hundred and twelve. 
(Rev., ss. 1311, 1312; Code, s. 716; 1876-7, c. 141, 
S°.5* 188757 C. 307s 1995, Clu loo.m1 699. (CCl Oca ae 
153, 187, 297, 301, 346, 450, 467, 488, 609; 1901, cc. 
14, 60, 328, 330, 581; 1903, cc. 4, 7, 14, 36, 46, 59, 
137, 191, 203, 206, 207, 228, 265, 446, 515, 790; 
1905, cc. 37, 44, 58, 73, 148, 338, 340, 346, 397, 422, 
553; 1907, cc. 2, 16, 55, 61; 125, 178, 291, 350; 1909, 
C6.5 12) 535/288; 802; :6255% 129401 91 faccce. 32, 117 HeaSie 
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superior court is a tender to a proper authority. 


meetings of the board is binding on the county. 


§ 153-6 


1931, c,, 68; 1941, c. 34; 1943, cc. 18, 43, 103, 109; 
QA Os De Cre L298.) 


Editor’s Note.—The 1941 amendment, which added a par- 
agraph relating to Person county, was repealed by Ses- 
sion Laws 1943, c. 109. Session Laws 1943, c. 103, added 
“Lee” to the list of counties in the first paragraph. 

“Caswell” was impliedly inserted in the said list by 
Session Laws 1943, c. 43, and by c. 18 the qualified voters 
of Gates county are to elect five county commissioners at 
general elections beginning in 1944. Robeson county was 
impliedly stricken from the list by virtue of Session Jjaws 
1943, c. 217, providing for the formation of a sixth commis- 
sioner’s district in said county. 

Session Laws 1943, c. 345, which impliedly struck Pasquo- 
tank from the list of counties in the first paragraph, pro- 
vided that in the general primary, or primaries, hereafter 
held preceding the general election in Pasquotank county, 
there shall be nominated by each of the political parties par- 
ticipating therein one candidate from each of the five 
rural townships and two from Elizabeth City township for 
the office of county commissioner, to be voted on by the 


qualified voters of the entire county. 


Session Laws 1943, c. 368, s. 2, provided that at the gen- 
election to be held in the year 1946, and _ biennially 
thereafter, there shall be elected in Brunswick county by 
the qualified voters thereof, a board of county commission- 


ers consisting of three members who shall serve for a term 
of two years from the first Monday in December after their 
election, or until their successors are elected and qualified. 


Cited in Martin v. Board of Com’rs, 208 N. C. 354, 180 
conn Dee 

§ 153-6. Vacancies in board; how filled—In 
case of a vacancy occurring in the board of com- 
missioners of a county, the clerk of the superior 
court for the county shall appoint to said office 
some person for the unexpired term. (Rev., s. 
1314: Code; s: 719;-1895, c. 135, s. 7; 1909, c: 490, 
Braden © S09112945) 


Scope of Authority of Superior Court Clerk.—A tender. of 
resignation by a county commissioner to the clerk of the 


And while 
the mere filing of the resignation does not vacate the 
office, its acceptance by the clerk is final, and a commis- 
sioner appointed by the clerk to fill such vacancy is a de 
facto officer, and any action taken by him in the regular 
Rocking- 
ham County v. Luten Bridge Co., 35 F. (2d) 301, 302. 

§ 153-7. When to qualify; oath to be filed.— 
The board of commissioners shall qualify and 
enter upon the duties of their office on the first 
Monday of December next succeeding their elec- 
tion, and they may take the oaths of office before 
the clerk of the superior court, or some judge, or 
justice of the peace or other person qualified by 
law to administer oaths. The oaths of office sev- 
erally taken and subscribed by them shall be de- 
posited with the clerk of the superior court. 
eiRey., s. 1316;Code, .s: 708; 1895, c,.135,.s. 4; .C. 
S. 1295.) 


Cross References—As to how commissioners are sworn, 
see § 153-12, As to oaths required, see §§, 11-6, 11°7, and 
11-11. As to penalty for failure to take oath, see § 128-5. 

Powers of De Facto Board. — An old board of commis- 
sioners, holding over, as de facto officers, have the right 
and the duty of performing, to the fullest extent, all the ap- 
propriate functions of office. State v. Jones, 80 N. C. 127, 
130. 

§ 153-8. Meetings of the board of commission- 
ers.—The board of commissioners in each county 
shall hold a regular meeting at the courthouse, 
on the first Mondays in December and June. 
Special meetings may be held on the first Mon- 
day in every month, but shall not continue longer 
in session than two days. Meetings may be held 
at other times for the more convenient dispatch of 
business at the call of the chairman, on the writ- 
ten request of one member of the board, but pub- 
lic notice of the time and place of all such called 
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meetings shall be posted at the courthouse door 
for not less than six days, and published one 
time in a county newspaper, if there is one. The 
board shall receive no compensation for attending 
such called meetings. The board may adjourn its 
regular meetings in December and June from day 
to day until the business before it is disposed of. 
Every meeting shall be open to all persons. A 
majority of the board constitute a quorum. At 
each regular December meeting the board shall 
choose one of its members as chairman for the 
ensuing year; in his absence the members present 


shall choose a temporary chairman. (Rev., s. 
1317; Code, s. 706; C. S. 1296.) 
Local Modification. — Randolph: 1939, c. 172; Richmond: 


1939, c. 88. 

Construed as Directory.—The section is directory and is 
intended to forbid the commissioners from receiving com- 
pensation for attendance on other days. It does not, how- 
ever, disable the commissioners from acting at other times 
on due notice to all concerned. People v. Green, 75 N. C. 
3295) 30; 

Hence commissioners elected by the county commissioners 
at an adjourned meeting subject to the call of the chairman 
are at least de facto officers whose title cannot be collat- 
erally attacked. Tripp v. Commissioners, 158 N. C. 180, 
73 S. E. 896, 897. ' 

Cited in Rockingham County v. 
F. (2d) 301. 


§ 153-9. Powers of board.—The boards of com- 
missioners of the several counties have power— 


Cross References.—As to power of the county commis- 
sioners to establish courts inferior to the superior court, 
see §§ 7-265, 7-266, 7-308, 7-332, 7-351, 7-385 and 7-405; to 
establish a domestic relations court, see § 7-101; to re- 
duce salaries of officers and employees of the county, see 
§ 160-28; to administer oaths, see § 11-9; to increase Con- 
federate Veterans’ pensions by levying a special tax there- 
for, see § 112-30; to elect to have county employees par- 
ticipate in retirement system, see § 128-33; ta take deposi- 
tions, see § 8-76; to protect public monuments, see § 100- 
9; to come under State Volunteer Fire Department, see § 
69-21; to co-operate with the Department of Conservation 
and Development in forest fire protection, see § 113-59; to 
‘co-operate in establishment of an employment bureau, 
see § 96-26; to provide farmers with erosion equipment, see 
§ 106-521; to appoint electrical inspectors, see § 160-122. 
As to duty of county commissioners to prepare jury list, 
see § 9-1; to provide standard weights and measures, see § 
81-26; to appoint county superintendent of public welfare, 
see § 108-13; to authorize state flag to be displayed at 
county courthouse, see § 144-4. 

Exercise of Powers by Board is Exercise by County. — 
The board’s exercise of statutory powers is, in contempla- 
tion of law, the exercise of such powers by the county. 
Board v. Hanchett Bond Co., 194 N. C. 137, 138, 138 S. E. 
614. 

Board Has Perpetual Existence. — The board of commis- 
sioners of a county has a perpetual existence, continued by 
members who succeed each other, and the body remains the 
same, notwithstanding a change in the individuals who com- 
pose it. Pegram vy. Commissioners, 65 N. C. 114, 115. 

Have Only Such Powers as Statute Prescribes.—The board 
of commissioners in the several counties possess only those 
powers which have been prescribed by statute and those 
necessarily implied by law, and no others. This is the gen- 
eral rule, it has also been expressly declared by statute 
to be the rule which ascertains the true scope and limit of 
their power and authority. Fidelity, ete., Co. v. Fleming, 
182cINw C2.33250336,, 430 'S. 2899: 

Legislature May Change Functions at Will.—A county is 
entrusted with many high and important functions, which 
are to be exercised by its officers for the public benefit. The 
Legislature may, at will, enlarge or modify these functions. 
Winslow v. Commissioners, 64 N. C. 218, (from the 
dissenting opinion of Dick, J.) 

What Constitutes Quorum and Majority.—A majority of 
the commissioners. constitute the legal body, and a majority 
of the members of the legally organizel body can exercise 
the powers delegated to the county, as a general rule. 
Cleveland Cotton Mills v. Commissioners, 108 N. C. 678, 681, 
13, 55 oes. 

All Duties and Prwers Equally Important.—There is no 
grade among the cuties and powers of county commis- 


Luten Bridge Co., 35 
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sioners, and no preference is given to one over another. Long 
v. Commissioners, 76 N. C. 273, 278. 

Personal Liability—Where the Legislature has created 
certain duties to be performed by the county commissioners, 
and has expressly imposed a persoual liability upon their 
failure to perform some of them, but not as to others, such 
liability only attaches where it is expressly so declared. Fore 
vs, Beimster, 171 N.C) 551,788"S.) E..977. 

Same—Ministerial Duties.—County commissioners are held 
to an individual liability in the negligent performance of, or 
negligent omission to perform, a purely ministerial duty, 
to a person specially injured thereby, when the means to do 
so are available and when it does not involve the exercise 
of a discretionary or judicial power conferred upon them by 
statute. Hipp v. Farrell, 169 N. C. 551, 86 S. E. 570. 

Same—Judicial and Discretionary Acts. — Public officers 
are not personally liable to persons specially injured by their 
acts done in the exercise of judicial or discretionary powers 
conferred on them by statute, unless it is alleged and shown 
that in doing the acts complained of they did so corruptly 
and with malice. Hipp v. Farrell, 169 N. C. 551, 86 S. E. 
570. 

When Commissioners Acting Intra Vires.—A court has no 
power to interfere with the domestic administration of 
affairs of a county, so long as the board of commissioners 
acts intra vires. Long v. Commissioners, 76 N. C. 273. 

Consideration Retained when Acting Ultra Vires.—Retain- 
ing the consideration of an ultra vires contract can impose 
no contractual liability upon a municipal corporation of this 
character. Berlin Iron Bridge Co. v. Board, 111 N. C. 317, 
16S... 3145 citing, Weir’ v.. Page, 109 IN] Cr2205 ISS By 
HEN, 

Mandamus to Compel Bond Issue.—Mandamus will lie 
against county commissioners who refuse to issue bonds, as 
required by an act of the Legislature. Jones v. Commis- 
sioners, 137 N. C. 579, 50 S. EB. 291. 

When Membership of Board Changes between Order and 
Service of Mandamus.—When a writ of mandamus is ob- 
tained against a board of commissioners, and there is a 
change in the individual members between the time when 
the writ is ordered and when it is served, those who com- 
pose the board at the time of service must obey it. Pegram 
v. Commissioners, 65 N. C. 114, 115. 

Board May Correct Clerical Error in Record.—Where the 
record of the board of county commissioners; through a 
clerical error, states that a tax levy for general county pur- 
poses is 20 cents on the $100 valuation of property, this 
error may subsequently be corrected by the board, at its 
own instance, to correctly show that in fact the levy was 
actually made for 15 cents for general county purposes, 5 


cents thereof being for the improvement of the courthouse ~ 


and county home, and thus within the constitutional re- 


uirement. Norfolk Southern R. Co. v. Forbes, 188 N. C. 
151 2d eS Be o2s 
Power to Protect Bridges. — The county commissioners, 


under the general powers granted by this section may bring 
an action for an injunction to restrain the use of a non- 
floatable stream for floatage of logs, causing damage to a 
county bridge over such stream. Commissioners vy. Lum- 
beruGo.el15 aN. ‘Cy 590.5-20 “Sas B07, 07.08: 

The board of commissioners has the power and duty of 
auditing and passing upon the validity of claims. If they 
refuse to audit or act upon a claim, mandamus will lie 
to compel them to do so. If after a hearing they reftise 
to allow or issue a warrant for its payment, an action will 
lie against the commissioners to establish the debt and for 
such other relief as the party may be entitled to. Reed 
v. Farmer, 211 N. C. 249, 253, 189 S. E. 882, citing Martin 
ay Oleg MEI ING Ser bE of heh on Veiene 

Cited in. O’Neal v. Wake County, 196 N. C. 184, 145 S. 
E. 28. 

Taxation and Finance 


1. To Exempt from Capitation Tax.—TLo ex- 
empt from capitation tax in special cases, on ac- 
count of poverty and infirmity. (Rev., s. 1318; 
Code, $./.707; 1868,"c.-20,.s., 83, C. 'S,, 1297:) 

The Constitution does not require that a capitation tax 
shall be levied for ordinary state and county purposes. Jones 
v. Commissioners, 107 N. C. 248, 12 S. E. 69. 

2. To Levy County Taxes.—To levy, in like 
manner with the state taxes, the necessary 
taxes for county purposes within the limits pre- 
scribed in the Constitution. (Rev., s. 1318; Code, 
g. TOT? ASG8: er 20; 's.08:' CASS 1297)) 


Cross References.——As to constitutional limitation on 
county tax levies, see N. C. Constitution, Art. V, § 6. As 
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to the time for adoption of appropriation resolution and 
levy of taxes, see §§ 153-120, 153-124 and 105-339. As to 


duty to reduce ad valorem taxes, see § 153-55. 

County Authority to Levy Taxes Subject to Limitation.— 
While the General Assembly may regulate the amount and 
methods for raising county revenues, the present system 
of county government contemplates that the function shall 
be performed by the county authorities, subject to the limi- 
tations prescribed by the Constitution. Parker vy. Board, 
164 Ni Crel66; MONS ia 137 

When Commissioners May Levy. — In Herring v. Dixon, 
122 N. C. 420, 424, 29 S. E. 368, the authorities are reviewed 
and their holdings summed up by Clark, J., as follows: 

(1) For necessary expenses, the county commissioners rnay 
levy up to the constitutional limitation without a vote of the 
people or legislative permission. 

(2) For necessary expenses, the county commissioners may 
exceed the constitutional limitation by special legislative 
authority without a vote of the people. Constitution, 
Article V, sec. 6. 

(3) For other purposes than necessary expenses a tax can- 
not be levied either within or in excess of the constitutional 
limitation except by a vote of the people under special legis- 
lative authority. Constitution, Article VII, sec. 7, approved 
in’ State v.° Board, 122 N. C.) 812, 815, 30°S. EB. 352: 

A special tax to pay indebtedness of the county incurred 
for its necessary expenses may be levied by the county com- 
missioners, without special legislation, so long as such tax 
together with the regular taxes, does not exceed the con- 
stitutional limit; it being only in the latter case that art. 
5, sec. 6, of the Constitution requires special authority. 
Smathers v. Commissioners, 125 N. C. 480, 34 S. EB. 554. 

Levy of Necessary Taxes within Commissioners Discre- 
tion.—Where it was alleged that a board of commissioners 
had not levied a sufficient tax to defray the ordinary ex- 
penses of the county, on account of the levy of a tax to pay 
for repairing the court-house, it was held to be no ground 
ne interference by the courts. Long v. Commissioners, 76 N. 

IRE 

Constitutional Limitation.—The equation and limitation of 
taxation established by the Constitution applies only to 
taxes levied for ordinary purposes of the State and counties, 
and, as to levies of taxes for such purposes, it must be ob- 
served. Jones v. Commissioners, 107 N. C. 248, 12 S. E. 69. 

It has no application to special taxes. Wagstaff v. 
Central Highway Commission, 177 N. C. 354, 99 S. E. 1. 

Same—Prior Debts. — ‘The constitutional limitation and 
equation of taxation do not apply to debts made previous to 
the adoption of the Constitution; to debts contracted 
thereafter, they both apply. Clifton v. Wynne, 80 N. C. 146; 
Trull v. Board, 72 N. C. 388; Mauney v. Board, 71 N. C. 
486; Uzzle v. Commissioners, 70 N. C. 564; Street v. Board, 
70 N. C. 644. 

Same—County Taxes. — The requirement in the Consti- 
tution, Art. V, sec. 7, that every act levying taxes shall 
state the objects to which they shall be appropriated, has no 
application to taxes levied by the county authorities for 
county purposes. Parker v. Board, 104 N. C. 166, 10 S. E. 
BYE. 

When Tax Intra Vires and When Ultra Vires.—Where 
a statute authorizing the levy of a tax beyond the consti- 
tutional limit for a special purpose is intra vires, the taxes 
collected beyond the requirements of the special purpose 
may be turned into the general fund and used for general 
purposes, but where the act authorizes the levy partly for a 
“special purpose’? and partly for general purposes it ig 
ultra vires and no part of the levy can be collected. Wil- 
liams vy. Commissioners, 119 N. C. 520, 26 S. E. 150. 

When Commissioners May Not Exceed Restriction. — 
When bonds are issued by a county, by popular vote, under 
legislative authority, which does not further provide for a 
levy to exceed the constitutiou.al limitation for the principal, 
interest or for a sinking fund, the commissioners are with- 
out authority to levy a tax to e:.ceed the restriction. Com- 
missioner v. McDonald, etc., Co., 148 N. C. 125, 61 S. E. 
643. 

In Williams v. Commissioners, 119 N. C. 520, 26 S. E. 
150, approved in Herring v. Dixon, 122 N. C. 420, 423, 29 
S. E. 368, it was held that a statute authorizing a special 
county tax for the purpose of maintaining public ferries, 
building roads, and meeting other current expenses was 
not for a ‘‘special purpose,’ and that a tax levied there- 
under in excess of the constitutional limitation was void. 
Southern R. Co. y. Cherokee County, 177 N. C. 86, 92, 97 
Sa) 5.0758. 

Six Months School Term and the Constitutional Limita- 
tion. — When it becomes necessary the county commis- 
sioners are required to levy a tax sufficient to maintain the 
county schools for a term of six morths each year, and the 
Constitutional limitation does not apply to defeat such a 
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levy. Collie v. Commissioners, 145 N. C. 170, 176, 59 S. E. 
44, expressly overruling Barksdale vy. Commissioners, 93 
N.*C. 472; 473, and Board v-"Board,“111 N. C)°578, 16 S. 
E. 621; Southern R. Co, v. Cherokee County, 177 N. C. 86, 
97S. 2s 1758: 

Tax Rate Variable. — There is no constitutional require- 
ment that the tax rate for county purposes shall be the 
same everywhere. It varies in the different counties, and 
may vary in different townships, parts of townships, dis- 
tricts, towns, and cities in the same county. Jones v. Com- 
missioners, 143 N. C. 60, 55 S. KE. 427. 

Property Subject to Taxation. — All of the property, in- 
cluding solvent credits, in the state, shall be assessed and 
taxed at its value in money, Caldwell Land, etc., Co. v. 
Smith, 146 N. C. 199, 201, 59 S. E. 653. 

Same—Back Tax. — In Caldwell Land, etc., Co. v. Smith, 
146 N. C. 199, 201, 59 S. E. 653, Connor, J., speaking for the 
court said: ‘‘We have no doubt of the power of the Leg- 
islature to provide for the listing, assessment, and taxing 
of persoucl property omitted to be listed by the owner as 
the law requires. Nor do we perceive any reason why it 
may not be taxed for five or more preceding years if it has 
escaped taxation so long. ‘These questions have been set- 
tled by several decisions of this court. Kyle v. Mayor, 75 
N. C. 445; North Carolina R. Co. v. Commissioners, 82 N. 
C. 260; Wilmington v. Cronly, 122 N. C. 388, 30 S. E. 9.” 

Same—When Realty of Schools and Railroads Exempt 
from Special Tax.—Where the act provided for the con- 
struction of a fence to inclose the whole of several districts 
and that the commissioners should levy a special tax on all 
the real estate in said district, which was taxable by the 
state and county, it was held, not to embrace the real 
estate of schools and railroads, which was not taxable for 
general purposes. Bradshaw v. Board, 92 N. C. 278. 

Taxes Leviable Yearly. — General taxes for county pur- 
poses are leviable but once in the year. Bradshaw vy. 
Board, 92 N. C. 278, 282. 

Improperly Levied and Legitimately Used. — A tax levied 
professedly and improperly for one purpose can be col- 
lected and applied to any other legitimate purpose. Long 
v. Commissioners, 76 N. C. 273. 

Tax Lists in Hands of Sheriff. — In Caldwell Land, etc., 
Co. v. Smith, 146 N. C. 199, 202, 59 S. EB. 653, it was said: 
“While no express power is conferred upon the commis- 
sioners after making the assessment to place the list so 
made in the hands of the sheriff, we think that by a fair 
construction, in the light of the power conferred in other 
portions of the statute respecting the regular tax list, such 
power is given.” 

The tax list is a judgment against every person for the 
amount of the tax, and the copy delivered to the sheriff is 
an execution. State v. Georgia Co., 112 N. C. 34, 36, 17 
S. E. 10; Higgins v. Hinson, 61 N. C. 126, cited and ap- 
proved in Commissioners v. Piercy, 72 N. C. 181; London 
v. Wilmington, 78 N. C. 109; Gore v. Mastin, 66 N. C. 371; 
Raleigh. etc., R. Co. v. Lewis, 99 N. C. 62,5 S. E. 82. 

Act Held Not to Be “Special.”,—In Bennett v. Board, 173 
N. C. 625, 629, 92 S. E. 603, it is held that a statute con- 
ferring on county commissioners the power to borrow 
money for the necessary expenses of the county and pro- 
vide for its payment ‘‘neither is, nor does it purport to be, 
a ‘special act and for a special purpose’ within the meaning 
of the constitutiona. provision.’’ Southern R. Co. v. Chero- 
kee County, 177 N. C. 86, 92, 97 S. EK. 758. 

Assessment for Stock Fence.—An assessment for the 
building of a stock law fence is not a tax which requires a 
referendum vote by the people. Tripp v. Commissioners, 
158 N. C. 180, 73 S. E. 896, 898. 


3. To Provide for Payment of Existing Debts 
by Taxation or Otherwise——To provide by taxa- 
‘tion or otherwise for the prompt and regular pay- 
ment, with interest, of any existing debt owing 
by the county. (Rev., s. 1318; Code, s. 707; 1868, 
omo0) si82G. S2129%.) 


Mandamus Lies to Compel Levy of Tax. — A plaintiff, 
upon a proper prayer for judgment, may have a mandamus 
to compel the board of commissioners to levy a tax and 
pay the debt of a county. Winslow v. Commissioners, 6+ 
IN. C.°218. 

Same—Satisfaction of Judgment. — A plaintiff who has 
obtained a judgment against a county is not entitled to an 
execution against it. His remedy is by a writ of manda- 
mus against’ the board of commissioners of the county to 
compel them to levy a tax for the sati-faction of the judg- 
ment. Gooch v. Gregory, 65 N. C. 142. 

_Same—Ordinarily, Only Remedy. — Ordinarily, the only 
remedy of a judgment creditor of a county is a writ of 
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mandamus to compel its commissioners to levy a tax to 
pay the debt. Hughes vy. Commissioners, 107 N. C. 598, 605, 
12 S. E. 465; Gooch v. Gregory, 65 N. C. 142; Pegram v. 
Commissioners, 64 N. C. 557; Lutterloh v. Board, 65 N. CU. 
403; Rogers v. Jenkins, 98 N. C. 129, 3 S. E. 821; 2 Dillon 
on Mun. Corp. (3 ed.), secs. 855 and 856. 

Same—When Granted. — The writ of mandamus will be 
granted only where one demanding it shows that he ‘has 
a specific legal right and has no other specific remedy ade- 
quate to enforce it.” Hughes v. Commissioners, 107 N. 
C. 598, 605, 12 S. E. 465; State v. Justices, 24 N. C. 430; 
Winslow v. Commissioners, 64 N. C. 218, 223; Ex parte 
Biggs, 64 N. C. 202. 

When Mandamus Unnecessary. — An action may be 
maintained against the county commissioners establishing a 
debt against the county without asking for a writ of man- 
damus, where it appears that the county has property sub- 
ject to trusts, or such as can be reached only by proceed- 
ings supplemental to execution. Hughes v. Commissioners, 
107 Ns ©: 598, 12 S: HE. 465. 

When Public and Private Interests Conflict. — Upon the 
principle that where public interests conflict with private 
interests, if the entire fund which can be raised by taxa- 
tion is required to meet the necessary expenses of an eco- 
nomical administration of the county government, and none 
can be diverted to pay its indebtedness without serious det- 
riment to the public, none ought to be thus appropriated. 
Cromartie v. Commissioners, 85 N. C. 211, 216. 

Bonds Issued under, Unconstitutional Act. — A taxpayer 
may enjoin county commissioners from making a tax levy 
to pay interest on railroad bonds issued under an uncon- 
stitutional statute, without restoring to the bona fide hold- 
ers of the bonds the consideration paid therefor. Graves v. 
Board, 135 N. C. 49, 47 S. E. 134. 

Notice to Holder. — A county bond stating on its face 
the act under which it is issued is notice to the holder, and 
estops him from controverting the statement. Commis- 
sioners v. Call, 123. N. C. 308, 31 S. E. 481. 


4, To Purchase County Indebtedness.—To pur- 
chase if they desire, at any price, not exceeding 
their par value and accumulated interest, any of 
the outstanding bonds or other indebtedness of 
the county. (Rev., s. 1320; Code, s. 718; 1868-9, 
e., PAGE, Gy Ce 165 SL Ra 


5. To Levy Taxes for Interest and Sinking 
Funds for Outstanding Bonds Not Provided for. 
—(a) To levy, in like manner with the county 
taxes, the necessary taxes to pay the interest and 
create a sinking fund for the retirement of bonds 
issued and sold for the purpose of meeting neces- 
sary expenses of the county, where no other pro- 
vision for such levy has been specially provided 
for. Such levy shall not exceed any constitutional 
limitation. 

(b) To levy, in like manner with the county 
taxes, the necessary taxes to pay the interest and 
create a sinking fund for the retirement of town- 
ship road improvement bonds, issued either by 
vote of the people or by act of the general as- 
sembly, where the amount of levy provided by the 
act under which the vote is held or tax levied is 
inadequate to pay the interest on bonds hereto- 
fore issued or authorized by acts now in force, 
but the levy shall not exceed any constitutional 
limitation. (1917, c. 121, ss. 1, 2; C..S. 1297.) 

Where taxes are levied and collected to pay coupons on 
bonds issued by a county, the funds so collected are im- 
pressed with a trust for the benefit of the owners of the 
coupons. Board v. Tollman, 145 Fed. 753, 773. 

6. Special Tax Authorized for Certain Pur- 
poses; Limit of Rate—The boards of commis- 
sioners ,of the various counties in the state, for 
the purpose of the unkeep of county buildings, 
county homes for the aged and infirm and other 
similar institutions, and to supplement the gen- 
eral county fund, are hereby authorized to levy 
annually a tax upon all taxable property not to 
exceed five cents on the one hundred dollars of 
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valuation, in addition to any tax allowed by any 
special statute for the above enumerated purposes 
and in addition to the rate allowed by the Consti- 
tution, 61923) sen 72 CaS ei2e9%s) 

Local Modification.—Madison: 1931, c. 436. 

In General.—This section authorizes the boards of commis- 
sioners of the various counties to levy a tax for the pur- 
pose of maintaining county homes for the aged and infirm. 
This is a special purpose within the contemplation of the 
constitutional provision, and the words ‘county aid. and 
poor relief?’ should be construed to be within the scope of 
the special purpose which is indicated in the statute. Atlan- 
tic Coast Line R. Co. v. Lenoir County, 200 N. C. 494, 496, 
157°S. BH. 610, 

7. Same—In Certain Counties.—Subject to the 
approval of the director of local government, the 
boards of county commissioners of Alamance, Al- 
leghany, Anson, Avery, Buncombe, Burke, Cher- 
okee, Clay, Dare, Duplin, Durham, Edgecombe, 


Graham, Granville, Halifax, Henderson, Iredell, 
Jackson, McDowell, Macon, Mitchell, Mont- 
gomery, Orange, Pender, Perquimans, Person, 


Polk, Randolph, Rutherford, Sampson, Scotland, 
Stokes, Swain, Tyrrell, Watauga and Wilson coun- 
ties are hereby authorized to leWy such special prop- 
erty taxes as may be necessary not to exceed five 
cents on the one hundred dollars valuation for the 
following special purposes respectively, in addition 
to any tax now allowed jy law for such purposes 
and in addition to the rate allowed by the constitu- 
tion: (1) For the expense of the quadrennial 
valuation or assessment of taxable property, (2) 
for the expense of holding courts in the county 
levying the tax and the expense’ of maintenance 
of jails and jail prisoners. (1931, c. 441; 1933, c. 
5451935 CAs s0F LOS ie Chal el 989 eee 90se 3368 
1943, c. 646.) 


Editor’s Note.—The only change effected by the amend- 
ment of 1935 occurs in this subsection in which “Henderson” 
is added to the list of counties. 

The 1937 amendment added Buncombe and Randolph to 
the list of counties, and the 1939 amendments added Orange 
and Anson. 

The 1943 amendment 
Sampson county. 

Levies Held UnconstitutionalOrdinarily, the purposes 
named in this subsection are general rather than special, 
and a levy of taxes under this subsection is invalid under 
Art. V, § 6 of the Constitution in the absence of circum- 
stances rendering the purpose special rather than general. 
Southern R. Co. v. Cherokee County, 218 N. C. 169, 10 S. 
E. (2d) 607; Nantahala Power, etc., Co. v. Clay County, 
213 (N.C. 698; 197 S: FE. 603. 


made subsection 7 applicable to 


County Buildings 


8. To Erect and Repair County Buildings.—To 
erect and repair the necessary county buildings, 
and to raise, by taxation, the moneys therefor. 
(Revy.}) s:1318s.. Code sing0vs 1868s CE 20s 82 OC 
S. 1297.) 


Cross References.—As to procedure for letting of public 
contracts, see §§ 143-129 to 143-135. As to duty to require 
contractor to execute bond, see § 44-14. As to separate 
specifications for building contract, see § 160-280. 

Erection and Maintenance of Ccurthouse.—It is the duty 
of the county commissioners to provide a sufficient court- 
house and keep it in repair. It is their duty both to erect 
and keep in repair. They are cognate duties, and failure as 
to them is “neglect of duty.” State v. Leeper, 146 N. C. 
655, 658, 61 S. E. 585. 

Same—Mandamus Does Not Lie to Provide.-—A fandamus 
will not lie against county commissioners to compel them 
to provide a sufficient courthouse. State v. Leeper, 146 N. 
C. 655, 61S... E., 585; 

Same—Remedy by Indictment.—For such neglect of duty 
the remedy is by indictment. State v. Leeper, 146 N. C. 
655, 661, 61 S. E. 585. 

Same—Need Not Allege Corrupt Intent.—It is not neces- 
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sary to allege corrupt intent in a bill of indictment. State 
v. Leeper,: 146. Nj Cy 655, 619S. E. 585. 

Discretion of Commissioners.—The board of commissioners 
have the discretionary power to issue and sell or discount 
the notes of the county to provide the means to pay for a 
courthouse, and such discretion will not be interfered with 
by the courts. Vaughn v. Board, 117 N. C. 432, 23 S. E. 354. 

Cannot Mortgage Courthouse Cite.—The county commis- 
sioners have no authority to convey the land on which they 
propose to erect the courthouse by a mortgage deed to 
secure the bonds issued to build it, and thereby render the 
site and buildings liable to sale for the satisfaction of the 
debt. Vaughn vy. Commissioners, 118 N. C. 636, 640, 24 S. E. 
425. 

Commissioners Not Individually Liable for Failure to Take 
Bond.—The county commissioners are not individually liable 
for the failure of their ministerial duty to take the bond re- 
quired from a contractor for the erection of a county home, 
such not having been expressly declared; and the remedy is 
by indictment. Fore v Feimste-, 171 N. C. 551, 552, 88 S. E. 
977. 

Prior Special Act Does Not Bar Action Hereunder.—The 
fact that ch. 343, Acts of 1889, authorizing the county com- 
missioners of Forsyth County to issue bonds for a new court- 
house, required the assent of a majority of the qualified 
voters to such issue, is no bar to the power of the commis- 
sioners conferred by a later act of the Legislature (ch. 135, 
Acts of 1895) to erect necessary public buildings and to 
raise by taxation the money therefor. Vaughn y. Board, 
D7 MIN ee Can432en cou One anoo4s 

Necessary Expenses.—The cost of the erection of a court- 
house is a necessary expense of a county, and the exercise of 
the discretionary power of the board of commissioners in 
providing to mect it is not reviewable by the courts. Vaughn 
v. Board,.117 Ni G. 432, 23.5. 5. 354, 

- Repairing a courthouse is also a necessary county expense. 
Burgin v. Smith, 151 N. C. 561, 66 S. E. 607. 

A jail is a necessary county expense, and, in the absence 
of statutory restrictions, the county commissioners may 
pledge the credit of the county in order to obtain one, 
Haskett v. Tyrrell County, 152 N. C. 714, 68 S. E. 202. 

While the county commissioners are clothed with the nec- 
essary power to erect and repair county buildings, they 
have no power to levy a special tax out of which to pay the 
interest and create a sinking fund, unless they have the 
special authority of the General Assembly, but construing 
this section with § 153-1 and § 153-77, it would seem such 
authority is implied. Harrell v. Board of Com’rs, 206 N. 
Gi 2255 2285, 173)S. Bao14: 


9. To Designate Site for County Buildings.— 
To remove or designate a new site for any county 
building; but the site of any county building al- 
ready located shall not be changed, unless by a 
unanimous vote of all the members of the board 
at any regular monthly meeting, and unless up- 
on notice of the proposed change, specifying the 
new site. Such notice shall be published in a 
newspaper printed in the county, if there is one, 
and posted in one or more public places in every 
township in the county for three months, next 
immediately preceding the monthly meeting at 
which the final vote on the proposed change is to 
be taken. Such new site shall not be more than 
one mile distant from the old, except upon the 
special approval of the general assembiy. (Rev., 
s. 1318; Code, 707; 1868, c. 20, s. 8; 1925, c. 229; 
Ce8.212973) 

Editor’s Note.—This subsection was amended by the Laws 


of 1925, c. 220. The amendment struck out the words ‘‘The 
regular December” in line five of the subsection and in lieu 


thereof inserted the words ‘‘any regular monthly.’”’ In line 
eleven of the said subsection the word ‘annual’ was 
stricken out and in lieu thereof was inserted the word 


“monthly.” 


When Partial Payments May Be Recovered Back. — 
Where the county commissioners and the owner of lands have 
agreed for the purchase of a new site for its courthouse, 
conditioned upon the future compliance with the statute re- 
lating thereto, which had failed of compliance, and the 
county had made certain payments upon the purchase price, 
the county may recover the partial payments it had so 
made, with the legal interest thereon, subject to de- 
ductions as against the interest for its reasonable rental 
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value, while in possession and control of the county authori- 
ties. Hearne v. Stanly County, 188 N. C. 45, 123 S. E. 641. 

Attempt to Validate Former Action.—Pending the con- 
tinuance of an injunction against the county commissioners 
purchasing a new site for the county courthouse, the action 
of the commissioners in attempting to validate their former 
action is unlawful, and can have no effect; nor can proceed- 
ings under a later statute to submit the question of the 
change to the voters have a different effect, when this 
proposition has been rejected by them. Hearne v. Stanly 
County, 188 N. C. 45, 46, 123 S. E. 641. 


County Officers 


10. To Require Officers to Report—To require 
from any county officer, or other person employed 
and paid by the county, a report under oath at any 
time on any matters connected with his duties. 
(Rev sstisie, Code. *s°1075) 1868.70) e0,<8.630-C. 
S. 1297.) 

11. To Approve Bonds of County Officers and 
Induct into Office—To qualify and induct into of- 
fice at the meeting of the board, on the first Mon- 
day in the month next succeeding their election or 
appointment, the following named county officers, 
to wit: clerk of the superior court, sheriff, coro- 
ner, treasurer, register of deeds, surveyor, and 
constable; and to take and approve the official 
bonds of such officers, which the board shall cause 
to be registered in the office of the register of 
deeds. The original bonds shall be deposited, with 
the clerk of the superior court, except the bond 
of the said clerk, which shall be deposited with 
the register of deeds, for safe keeping. 

If the board declares the official bonds of any 
of said county officers to be insufficient, or de- 
clines to receive the same, the officer may appeal 
to the superior court judge riding the district in 
which the county is, or to the resident judge of 
said district, as he may elect, who shall hear said 
appeal in chambers, at any place in said district 
he designates, within ten days after notice by him 
of the same, and if, upon the hearing of the ap- 
peal, the judge is of the opinion that the bond is 
sufficient, he shall issue an order to the board of 
commissioners to induct the officer into office, or 
that he shall be retained in office, as the case may 
be. If, upon the hearing of the appeal, the judge 
is of the opinion that the bond is insufficient, he 
shall give the appellant ten days in which to file 
before him an additional bond, and if the appel- 
lant within the ten days files before the judge a 
good and sufficient bond, in the opinion of the 
judge, he shall so declare and issue his order to 
said board directing and requiring them to induct 
the appellant into office, or retain him, as the case 
may be. If, in the opinion of the judge, both the 
Original and the additional bonds are insufficient, 
he shall declare the said office vacant and notify 
the commissioners, who shall appoint to fill the 
vacancy and notify the clerk of the superior court. 
In case of a vacancy in the office of the clerk of 
the superior court said vacancy shall be filled by 
the resident judge. The judgment of the superior 
court judge shall be final. The appeal and the find- 
ing and judgment of the superior court judge shall 
be recorded on the minutes of the board of com- 
missioners. (Rev., s. 1318; Code, s. 707; 1868, c. 20, 
Bre 1574-5.c, 237, 8. 3501895, ¢c.135,°s. 33°C. 8. 
1297.) 


Cross References.—As to commissioners’ duty as to sher- 
iff’s bond, see §§ 162-9 through 162-11. As to approval, ac- 
knowledgment and custody of bonds, and commissioners’ li- 
ability, see §§ 109-11 et seq. As to duty of commissioners 
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when officer fails to renew bond, see § 109-6. As to crimi- 
nal liability for approving insufficient bond, see § 153-14, 
As to suit on official bond when officer fails to account to 
treasurer, see § 155-18. 

This section is mandatory on the county commissioners, 
Moffitt v. Davis, 205 N. C. 565, 569, 172 S. E. 317. 

But there is no penalty or crime prescribed by this sec- 
tion, for failure of county commissioners to perform the 
ministerial duty therein imposed upon them of qualifying 
and inducting into office certain county officers and ap- 
proving the bonds of such officers, but § 109-13, makes them 
liable as sureties on bonds which they approve with knowl- 
edge, actual or implied, that they are insufficient in penal 
sum or security. Moffitt v. Davis, 205 N. C. 565, 172 S. 
Noe ile 

De Facto Board May Act.—If from any cause the newly 
elected commissioners of a cou..ty fail to qualify at the time 
prescribed by law, the old board, as de facto officers, have 
the power to perform the functions prescribed by this sec- 
tion. State v. Jones, 80 N. C. 127; Buckman v. Commis- 
sioners, 80 N. C. 121. 


Commissioners to Induct into Office County Officers. — 
The commissioners are authorized and required to qualify 
and induct into office the several officers of the county, and 
to take and approve their official bonds, which they shall 
cause to be registered. Fidelity, etc., Co. v. Fleming, 132 
N. C. 332, 336, 43 S. E. 899, 900. 

Same—When Certified by County Canvassers.—It is the 
duty of the county commissioners to qualify and induct into 
office those whose election the county canvassers have as- 
certained and announced. Swain v. McRea, 80 N. C. 111, 
114. 

Right to Examine Officers—Elect.—When a person pre- 
sents himself before a board of commissioners, with a certif- 
icate of election, and asks to be inducted into office, the said 
commissioners have a right to inquire into his constitutional 
capacity to exercise the functions of the office to which he 
may have been .chosen. Hannon v.:Grizzard, 99 N. C. 161, 6 
Se Ok a 000 

The general jurisdiction to admit to county offices those 
who may have been chosen upon the electoral vote as 
counted and ascertained by the board of county canvassers 
is given to the board of county commissioners, and this is 
exercised in an examination into the regularity of the re- 
turns of the result of the election, (which, when regular, 
are conclusive of the election,) the sufficiency of the official 
bond tendered, and the administration of the required oath. 
Hannon y. Grizzard, 99 N. C. 161, 6 S. E. 93, 100. 

In the case of a sheriff who has previously held office the 
board must go further, and see that he is not delinquent in 
the payment of the taxes of a previous term. Hannon vy. 
Grizzard, 99 N. C. 161, 6S. E. 93, 100. 

Same—May Exclude Unfit.—If the commissioners refuse 
to induct one who is plainly ineligible, the courts will not 
compel them to do so, and thus put one into an office which 
le cannot constitutionally hold. State v. Somers, 96 N. C. 
46/7, 2 9. 1. 161. : 

An elected person not competent to hold office under the 
Constitution has no right to be admitted to office, nor cause 
of action for being excluded. Hannon vy. Grizzard, 99 N. C. 
161, 6 S. E. 93, 100. 

Commissioners Not Liable for Error of Judgment. — 
And if, in the exercise of this funct’ n, the commissioners 
commit an error of judgment in refusing to induct the elected 
candidate into office they are not responsible, these functions 
being quasi judicial. Hannon v. Grizzard, 99 N. C. 161, 6 
Si. 93;, 100: 

Sheriff’s Bonds.—To entitle a sheriff to be inducted into 
office, it is essentially necessary that three several bonds 
must be executed by him and approved by the county com- 
missioners according to the requirements of the statute. 
Dixon v. Commissioners, 80 N. C. 118. 

While it is irregular to induct a sheriff into office without 
his giving all three of the required bonds, yet the defect is 
cured when ,they are subsequently tendered and accepted. 
Worley v. Smith, 81 N. C. 304. 

Cannot Release Surety.—A board of county commissioners 
cannot release a surety from an Cfficial bond. Fidelity, etc., 
Co. v. Fleming, 132 N. C. 332, 336, 43 S. E. 899, See also, 
State v. Clarke, 73 N. C. 255, 258; Dockery v. French, 69 N. 
C. 308. 

May Declare Office Vacant and Fill it—The board has the 
power—all the business before them being disposed of— 
to adjourn, and, if any officer shall fail to perfect his bond 
according to law before such adjournment, to declare such 
office vacant, and to fill it, when the power to fill such va- 
cancy is vested by law in the board. State v. Patterson, 
OFAN. Crns00, (au Sent coze sal burn va latham,, Sle Ne Cale. 

Term of office of sheriff begins on the first Monday in 
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December after the election. Freeman v. Cook, 217 N. C. 


63, 6 S. E. (2d) 894. 


12. To Fill Vacancies.-To fill by appointment a 
vacancy in the offices of sheriff, constable, coro- 
ner, register of deeds, county treasurer, or county 
surveyor. (Rev., s. 1321; Code, s. 720; 1868, c. 4; 
CAS 12975) 


Cross References.—See also, as to sheriff, § 162-5; as to 
constable, § 151-6; as to coroner and power of clerk of 
court to appoint, see § 152-1; as to register of deeds, see § 
161-5; as to treasurer, see § 155-2, As to power of com- 
missioners of certain counties to abolish office of treasurer 
and appoint banks, see § 155-3. 

Commissioners Vote and Elect Hereunder.—The commis- 
sioners of a county board vote and elect when they exercise 
the power to fill a vacant office. State v. Bullock, 80 N. C. 
132, 136. 

Failure to Perform Duty.—Only one penalty is given 
against each commissioner composing the board, if he fails to 
perform his duty under this section. Bray vy. Barnard, 109 
N. C. 44, 48, 13 S. E. 729. 

Application.—Upon the failure of public officers, when the 
statutes so require, to renew amnually their official bonds, 
and of sheriffs to, in addition, produce receipts for the pub- 
lic moneys collected by them, it shall be the duty of the 
board of county commissioners to declare the office vacant. 
Bray vi, Barnard, 109°N. CG) 44.13) SB. 729: 

Same—Sheriff’s Office—It is the right and the duty of 
the commissioners to declare the office of sheriff vacant, 
and appoint some one for the unexpired term, whenever the 
incumbent thereof is found to be, on a re-election, in ar- 
rears in his settleu.ent of the public taxes; or when he takes 
no notice whatever of a summons by the commissioners to 
appear before them on a day certain and justify or renew his 
official bond. People v. Green, 75 N. C. 329. 

A vacancy in the office of sheriff cannot be declared until 
the alleged delinquent shall have had due notice and a day 
in court, if within reach of its process. State v. Pipkin, 77 
Nie C408; 

Same—Office of Treasurer.—When a vacancy exists in the 
office of treasurer, it can only be filled by the county com- 
Suse ences, State v. Hampton, 101 N. C. 629, 633, 8 S. E. 
219. 


County Property 


13. To Make Orders Respecting County Prop- 
erty—To make such orders respecting the cor- 
porate property of the county as may be deemed 
expedient. (Rev., s. 1818; Code, s. 707;.1868; c. 
20, S.83-C..-9.. 1297.) 


Extent of Commissioner’s Duty Hereunder.—This section 
imposes upon the commissioners the duty of employing such 
agents, and raising and appropriating such moneys, as may 
be sufficient to keep the public buildings in repair, and 
maintain them in such a condition as to prevent any noxious 
and offensive exhalations to proceed from any of them put 
to the private use of the people. Threadgill v. Commis- 
SIONEHS, 99 IN. Ge rG02s0 350 Oo, Eo 189.191. 

In Threadgill vy. Commissioners, 99 N. C. 352, 355, 6 S. E. 
189, it was said: “A privy is not only a convenience, but a 
necessity; znd the only fault attributable to any one is to 
suffer an accumulation of night soil, until, for want of 
cleaning, the emanating effluvia becomes a nuisance to the 
public. It is nowhere charged that the board has failed to 
use the means at their disposal to prevent such consequences, 
and this is the measure and extent of official responsibility.” 


14. To Sell or Lease Real Property.—To sell or 
lease any real property of the county and to make 
deeds or leases for the same to any purchaser or 
lessee” ~ (Rev, -S:-1318;,Codéeys 4707-23 s08.cG020, 
Ce Gs Seley 


Commissioners Do Not Have Power to Mortgage.—Power 
to sell is not a power to mortgage, and hence express au- 
thority conferred upon county commissioners, to sell real 
estate of the county, at a fair price, does not imply power 
to incumber the same by a mortgage. Vaughn v. Commis- 
sioner, 99 0N, nC. 352,9050, 6) o. eer 180) 101. 

Right of Taxpayer to Bring Action to Restrain.—Though 
a proposed mortgage: of county land by the county commis- 
sioners to secure bonds issued to build a Courthouse would 
be void, and equity would enjoin foreclosure thereunder, a 
taxpayer may bring an action to restrain the execution of 
the morcgage without waiting until foreclosure is threat- 
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ened. Vaughn v. Commissioners, 118 N. C. 636, 24 S. E. 


425. 
County Purchases 

15. To Purchase for Public Buildings, and at 
Execution Sale-—To purchase real property neces- 
sary for any public county building, and for the 
support of the poor, and to determine the site 
thereof, where it has not already been located; 
and to purchase land at any execution sale, when 
it is deemed expedient to do so, to secure a debt 
due the county. ‘The deed shall be made to the 
county, and the board may, in its discretion, sell 
any lands so purchased. (Rev., s. 1318; Code, s. 
0% 186820520. is8%. 181900. 144 cot aot oU Tes 
County Bound by Conditions Subsequent.—Where a 
county, owning a site upon which to build its court- 
house, is authorized by statute to buy, sell, and ex- 
change real estate surrounding it upon such terms and 
conditions as it may deem just and proper, and for the best 
interest of the county, and in pursuance of this authority, 
has acquired conveyance of lands from adjoining owners 
upon condition that they shall be used as a public square 
and kept open for that purpose, etc., it is held, that whether 
the conditions be called conditions subsequent or otherwise, 
they were within the purview of the authority conferred 
upon the county; and, coming within the intent of the 
parties as expressed in the conveyance, and forming a ma- 
terial part of the consideration for the lands, they are 
valid and binding upon the county. Guilford County v. 
Porter, 167 N. C. 366,) 83S. _E. 564. 


16. To Purchase or Lease a County Farm, and 
Work Convicts Thereon.—To lease or purchase a 
county farm, and where proper provisions are 
made for securing and caring for convicts, such 
of them as are subject to road duty may be 
worked on said farm, and, in the discretion of the 
board, such farms may be made experimental 
farms. The court, in its discretion, may sentence 
convicted prisoners either to said farm or to the 
roads. Where a farm is purchased or leased in 
those counties having a road system, the board 
may work the convicts on such farms. (1915, c. 
140;,C. Si1297%.) 


Highways and Bridges 


17. Roads and Bridges.—To supervise the main- 
tenance of neighborhood public roads or roads not 
under the supervision and control of the State 
Highway and Public Works Commission and 
bridges thereon: Provided, however, county funds 
may not be expended for such maintenance ex- 
cept to the extent such expenditures are otherwise 
authorized by law; to exercise such authority with 
regard to ferries and toll bridges on public roads 
not under the supervision of the State Highway 
and Public Works Commission as is granted in § 
136-88 of the Chapter on Roads and Highways or 
by other Statutes; to provide draws on all bridges 
not on roads under supervision of the State High- 
way and Public Works Commission where the 
same may be necessary for the convenient passage 
of vessels; to allow and contract for the building 
of toll bridges on all roads not under the super- 
vision of the State Highway and Public Works 
Commission and to take bond from the builders 
thereof. It is the intent of this subsection that the 
powers and authorities herein granted shall be ex- 
ercised in accordance with the provisions of the 
Chapter on Roads and Highways. 


Editor’s Note.—The cases treated here were decided un- 
der former statutes which authorized counties to lay out, 
repair, etc., public roads, bridges and ferries and should 
be considered in that light. 

Roads Are a Necessary Expense. — The well ordering 
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and maintenance of the public roads of a county are “‘neces- 
sary expenses’? within the meaning of our Constitution and 
statutes. Bunch v. Commissioners, 159 N. C. 335, 74 S. E. 
1048. 

A county is authorized to contract an indebtedness for the 
maintenance of its public roads, and such indebtedness be- 
ing for a necessity, under Art. VII, sec. 7, of our Consti- 
tution, it is not required that a special act be passed au- 
thorizing it under the provisions of our Constitution, Art. 
II, sec. 14. Pritchard vy. Commissioners, 159 N. C. 636, 75 
S. E. 849. 

Board of Commissioners May Be Deprived of Power over 
Roads. — The powers given to county commissioners over 
public highways, Const., Art. VII, sec. 2, may be taken 
away from them and conferred by statute upon other politi- 
cal agencies of the State, and such agencies may be deprived 
of the discretionary powers conferred by this section. Day 
v. Commissioners, 191 N. C. 780, 133 S. E. 164. 

When Superior Court Not to Grant Injunction. — It is 
not competent for a superior court to grant an injunction 
against an order by the county commissioners within the 
sphere of their general duties, laying out a public road. Mc- 
Arthur v. McKachin, 64 N. C. 454. 

Discretionary Powers of Board over Roads. — The laying 
out and maintenance of the public roads or highways of a 
county are matters left largely within the discretion of the 
county commissioners, and, in the absence of express leg- 
islation to the contrary, they are not to be controlled by a 
vote of the localities affected, either informal or otherwise; 
and where it is shown that they have officially dealt with 
a question largely submitted to their judgment, their ac- 
tion may not be controlled or interfered with by the courts, 
unless it is established that there has been a gross or mani- 
fest abuse of their discretion, or it is made clearly to ap- 
pear that they have not acted for the public interest, but 
in promotion of personal or private ends. Edwards v. Com- 
missioners, 170 N. C. 448, 87 S. E. 346. 

The order in which work upon the public highways is to 
be performed is within the sound discretion of the county 
commissioners, and a finding by the court that they have 
exercised this discretion honestly and in a manner which 
they conceived to be for the best interests of the people 
of the county, excludes any interference by the courts. Glenn 
v. Commissioners, 139 N. C. 412, 52 S. E. 58. 

Where the county commissioners have acted within the 
powers conferred on them by ch. 122, Public Laws of 1913, 
establishing a scheme for the laying out, establishing and 
maintenance, etc., of roads for the different townships 
therein, and have accordingly issued bonds and expended 
most of the money on the township roads, they may not be 
enjoined at the suit of the taxpayer from laying out and 
constructing an additional road, with the use of the money 
remaining on hand from the sale of the bonds, upon allega- 
tion, as to this particular road, that it was not for the 
public convenience, or that the majority of the voters were 
not in favor of it. Edwards v. Commissioners, 170 N. C. 448, 
87 S. E. 346. 

Failure to Give Notice of Proposed Route to Landowners. 
—The county commissioners will not be enjoined from 
building a public road in a township of a county from the 
proceeds of the sale of bonds, at the suit of taxpayers, be- 
cause notice had not been given to landowners along the 
route proposed. Edwards yv. Commissioners, 170 N. C. 448, 
449, 87 S. EF. 346. 


Cannot Bind County by Contract to Perpetually Main- 
tain Road. — A board of commissioners has no power to 
enter into a contract with a citizen to perpetually maintain 
and keep in repair a public road or bridge giving to such 
citizen a cause of action against the county whenever, in 
the exercise of its discretion in the interest of the public, 
the same or another board shall deem it proper to discon- 
tinue such road or bridge. Glenn v. Commissioners, 139 N. 
cer4i2, 52 S. E.. 58. 

Control of Bridges and Ferries. — While county commis- 
sioners control public bridges and ferries, it is by virtue of 
their duties, imposed by law, in regard to public roads. 
Greenleaf v. Board, 123 N. C. 31, 31 S. E. 264. 

Public bridges and ferries are incidental to public roads 
and are not to be established or assumed, or maintained, as 
county charges, unless as parts thereof, in actual existence 


or in contemplation. Greenleaf v. Commissioners, 123 N. 
mol, 31.8, 5. 264, 
Same—Rests Solely with Commissioners. — The county 


commissioners alone have the power to determine upon the 
necessity for the construction or repair of bridges and to 
contract for the same, and such power can not be delegated. 
McPhail v. Board, 119 N. C. 330, 25 S. E. 958. 

When Injunction Will Be Refused. — A citizen is not en- 
titled to an injunction restraining a board of commissioners 
from proceeding to erect a bridge across a river at a certain 
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point, though there is no public highway leading to such 
point, where the court finds that the board has in contem- 
plation the opening of a public road to such point, and that 
arrangements: have been mave for that purpose. Glenn v. 
Commissioners, 139 N. C. 412, 52 S. E. 58. 

When Bridge Not Part of Highway. — It is ultra vires 
for county commissioners to accept a bridge to be maintained 
at the county’s cost, where it appears it is not a part of a 
public road, in existence or in contemplation of being made 
—and they may be enjoined from doing so. Greenleaf v. 
Board, 1239N. GC. 3i,ecl Si By. 264- 

Where a citizen, at his own expense, constructed a bridge 
and opened up the public roads over his lands leading to 
the bridge on both sides of the river, and the board of com- 
missioners accepted said bridge as a public bridge and have 
kept it in repair ever since, the fact that the commissioners 
paid him only a part of the cost of its construction did not 
change its character as a part of the public highway, sub- 
ject to the control of the commissioners, as all other 
bridges in the county. Glenn v. Commissioners, 139 N. C. 
412, 52 S. E. 58. 

Liability of Commissioners in Placing Drawbridge.—When 
county commissioner commits an honest error in placing, 
or refusing to place, a drawbridge, he is not liable. Staton 
v. Wimberly, 122 N. C. 107, 29 S. EB. 63. 

18. To Appoint Commissioners to Open Rivers 
and Creeks.—To appoint a commissioner to open 
and clear the rivers and creeks, in the manner pre- 
scribed by law within the county, or where such 
river or creek forms a county line or a part there- 
Ol CNevre Sams .18 21 Code, Sm Ove SOS Cr e0snS: 


eC. BAO t) 


19. To Grant Right to Bridge Navigable Streams. 
—To grant, subject to the approval and permission 
of the war department, to any person, firm or cor- 
poration owning or occupying lands on both 
sides of any navigable stream or creek lying 
wholly within the limits of the county, the right 
to construct and maintain a bridge across the said 
navigable water between the lands owned or oc- 
cupied by them upon such terms and conditions 
and for such time as the said board shall deem 
advisable and proper. Before any order allowing 
the construction of the same shall be made, it shall 
be made to appear to the board that four weeks 
notice of the application for such right has been 
given by posting a notice at the courthouse door 
and four other public places in the county, and 
also (if there be a newspaper published in the 
county) by publishing once a week for four con- 
secutive weeks in some newspaper in the county. 
Any party aggrieved may appeal from the order 
of the commissioners to the superior court of the 
county in term time. (Pub. Loc. 1911, c. 227; C. 
S.- 1297.) 

Inspection and Licenses 


20. To License Peddlers—To license peddlers 
and retailers of spirituous and other liquors as 
prescribed by law. No license shall be good for 
more than one year, nor granted to two or more 
persons to peddle as partners in trade. (Rev., s. 
1318; Code, s.. 707;.1868, c..20,)-s..8; C.. S..12972) 


Cross Reference.—As to license to sell beverages at re- 
tail, see §§ 18-76 and 18-77. 

Order Revocable.—An order granting license may be re- 
voked at the same session of the board. State v. Voight, 
SOMIN, 3 Ca 74 

Can Issue Only upon Application to Board.—A license to 
retail liquor can issue only upon the application of the 
party to the board of county commissioners for an order 
directing the sheriff to grant the same, State v. Voight, 
90 N. C. 741. 

Sheriff’s Permission Does Not Protect.—Permission given 
by the sheriff to retail without such order previously made. 
is in violation of the law and does not protect the seller 
from prosecution. State v. Voight, 90 N. C. 741. 

Limited Legal Discretion of Commissioners.—They have 
a limited legal discretion, and in passing upon an appli- 
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cation for license, they have a right to take into considera- 
tion the questions, whether the demand of the public re- 
quires an increase of such accommodations, and whether 
the place at which it is proposed to establish a bar-room is 
a suitable one. Muller & Co. v. Commissioners, 89 N. C, 
171, 172; Board v. Smith, 110 N. C. 417, 14 S. E, 972. 

This issuance of a license to sell liquor by a board of 
county commissioners is a matter of discretion, and a man- 
damus will not issue to compel them to do so, it not being 
alleged and shown that their refusal to grant a license was 
arbitrary. Jones v. Commissioners, 106 N. C. 436, 11 S. E. 
514; Miller & Co. v. Commissioners, 89 N. C. 171. 

The commissioners of a county do not possess the arbi- 
trary power of suppressing all places for retailing spiritu- 
ous liquors; nor are they bound to license an applicant 
though he be qualified by proof of good moral character, 
Muller & Co. v. Commissicners, 89 N. C. 171. 


21. To License Auctioneers.—To license for the 
term of one year any number of persons to exer- 
cise the trade and business of auctioneers in each 
county, and to take their bonds as prescribed by 
law: (Rev.; s. 1818; Code, s.-707; 1868, c. 20, s. 8; 
CES i201.) 


Cross Reference.—See also, § 85-5. 


22. To Establish Public Landings, Places of 
Inspection and Inspectors——To establish such 
public landings and places of inspection as the 
board may think proper; and to appoint such in- 
spectors in any town or city as may be authorized 
by Jaw. Rey..-s.. 1318; ‘Code, s. “707321868. ca 20; 
sigs sCo Shi2972) 


Cross Reference.—As to manner of laying out public land- 
ings, see § 77-11. 

Does Not Bestow Power of Eminent 
section does not bestow upon the commissioners 
power to condemn land under eminent domain; but they are 
confined to lands already dedicated to a public use sufficient 
to embrace or include the purpose proposed by them, or they 
must acquire a. sight by agreement or purchase. Com- 
missioners v. Bonner, 153 N. C. 66, 68 S. E. 970. 


Domain.—This 


Poor and Hospitals 


23. To Provide for the Maintenance of the 
Poor.—To provide by tax for the maintenance, 
comfort and well-ordering of the poor; to employ, 
biennially, some competent person as overseer of 
the poor; to institute proceedings by the warrant 
of the chairman against any person coming into 
the county who is likely to become chargeable 
thereto, and cause the removal of such poor per- 
son to the county where he was last legally set- 
tled; and to recover by action in the superior 
court from the said county all the charges and ex- 
penses incurred for the maintenance or removal 
of such poor person. (Rev., s. 1318; Code, s. 707; 
1868; Cc; 20,ose6p7 Cas: 712077) 


Cross Reference.—As to county poor generally, see §§ 153- 
152 et seq. 

No Recovery by One Officiously Providing for Pauper. 
—Although a person may be a proper subject of county 
charge, any one who officiously provides for such person 
cannot recover of the county the amount of his. outlay. 
Copple v. Commissioners, 138 N. C. 127, 132, 50 S. E. 574. 

Each County to Be Charged for Its Poor.—It is the man- 
ifest purpose of the law to charge each county with the sup- 
port of its own poor. Commissioners v. Commissioners, 101 
Na GS 52050524, 5885.5 Bs o176: “State vin blating Ol Nw wG.ar400, 

May Require Charges to Be Placed in Poorhouse. — 
Where the county commissioners have provided a _ poor- 
house, they have the right to require that all persons who 
are cared for at their expense shall be placed in the house 
which they have provided for the purpose. Copple v. Com- 
missioners, 138 N. C. 127, 132, 50 S. KE. 574. 

Residence or Settlement Governs.—The liability of a 
county for the support of a pauper does not depend upon the 
law of domicile or citizenship but upon that of residence or 
settlement, as prescribed in sec. 3544 of the Code. Com- 
missioners v. Commissioners, 101 N. C. 520, 8 S. E. 176. 

Cited in Palmer v. Haywood County, 212 N. C. 284, 193 
Sins 66813 cA say Riy 1195, 
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24. To Establish Public Hospitals and Tuber- 
culosis Dispensaries.—To establish public hospi- 
tals, establish and maintain homes for indigent 
orphan children, for the county in cases of neces- 
sity, and to establish and maintain wholly or in 
part one or more tuberculosis dispensaries or san- 
atoria, and to make rules, regulations and by- 
laws for preventing the spread of contagious and 
infectious diseases, and for taking care of those 
afflicted thereby, the same not being inconsistent 
with the laws of the state; and to raise by taxa- 
tion the necessary moneys to deftay the charges 
and expenses so incurred. (Rev., s. 1318; Code, 
$.20721 1868) :c.720) S38 391923, ic. 81270, S. 1297.) 

Cross Reference—As to establishment and maintenance 
of tuberculosis sanatoria, see §§ 131-29 to 131-33. 

Editor’s Note.—This subsection was amended by the Laws 
of 1923, c. 81, by writing after the word ‘‘hospital,’’? and be- 
fore the word ‘for’, in the second line the following: “es- 
tablish and maintain homes for indigent orphan children.” 

Summary of Powers Granted Hereunder.—In reference to 
the powers conferred by law upon boards of county com- 
missioners, by the subsection, they can establish public hos- 
pitals for their several counties in cases of necessity, and 
make rules, regulations and by-laws for preventing the 
spread of contagious and infectious diseases and for taking 
care of those afflicted thereby—the same not being incon- 
sistent with the laws of the state. Prichard v. Board, 126 
Ne C908 sn Ol tsbn San ooc- 

Cannot Burn Infected Residence.—By no reasonable con- 
struction of the sub-section can it be held that the board 
of county commissioners can burn a residence-house to pre- 
vent the spread of contagious and infectious diseases. A 
proper disinfection would be the extent of their powers in 
respect to property thus tainted or infected. Prichard v. 
Commissioners, 126 N. C. 908, 911, 36 S. E. 353. 

Liability of Commissioners.—County commissioners are 
not liable for failure to establish hospitals under this sec- 
tion. Bell v. Commissioners, 127 N. C. 85, 37 S. E. 136. 

Obligation to Quarantine.—The obligation on municipal 
corporations to quarantine and care for persons afflicted 
with certain contagious and infectious diseases is created 
entirely by statute. Board v. Henderson, 163 N. C. 114, 79 
S. E. 442. 

Cited in Palmer v. Haywood County, 212 N. C. 284, 193 
Sh eenG68er Lis vA ee Re mt OB: 


Prisons and Prisoners 


25. To Provide for a House of Correction.—To 
make provision for the erection in each county 
of a house of correction, where vagrants and per- 
sons guilty of misdemeanors shall be restrained 
and usefully employed; to regulate the employ- 
ment of labor therein; to appoint a superintendent 
thereof, and such assistants as are deemed nec- 
essary, and to fix their compensation. (Rev., s. 
1318: Code, 6., 707: 1868,,C: .20,..s. Sa. (earns 


26. To Provide for Employment of Prisoners.— 
To provide for the employment on public works 
in the county of all persoris condemned to im- 
prisonment with hard labor, under § 148-32 and 
not sent to the penitentiary. All prisoners sen- 
tenced to jail for any term less than thirty days 
may, as a part of such sentence, by the court in 
which such prisoners are tried and convicted, be 
sentenced to work at hard labor on the public 
streets of any city or town, the county farm, or 
any other public works of the county wherein such 
prisoners are tried and convicted. (Rev., s. 1318; 
Code, s...707%..1868,..c...20,\'s).8> 1931..¢,, 308: Coen 
1297.) 

Cross Reference.—As to authority of counties and towns 
to hire out certain prisoners, see § 153-191. 


Editor’s Note.—The Act of 1931, according to its title, 
purports to amend this and subsection 16 of this section. 


Townships 
27. To Divide County into Townships.—To di-_ 
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vide each county into convenient districts, called 
townships, and to determine the boundaries and 
prescribe the names of said townships. A map 
and survey of said townships shall be filed in the 
office of the clerk of the board of commissioners, 
and also in the office of the secretary of state. 
(Rev., s. 1318; Code, s: 7073 1868,'c. 20, s. 8; C. 
Ss. 1e9%.) 


Editor’s Note.—The Constitution of 1868 provided for the 
division of the several counties of the state into convenient 
districts, which were designated as townships. Upon the 
townships thus created was bestowed corporate powers for 
necessary purposes of local government. A clerk and two 
justices, elected biennially, constituted the board of trus- 
tees for each township. This board was given control over 
taxes and finances of the township, subject to the supervi- 
sion of the county commissioners. Const. 1868, Art. VII, 
secs, 3, 4, 5. 

The Act of 1868-’69 (Bat. Rev. C. 112) provided that a suit 
by or against a township in its corporate capacity should 
be in the name of its board of trustees. This act was 
passed to give effect to the provisions of the Constitution; 
subsequently by c. 106 of the Acts of 1873-’74, the provisions 
of the Act of 1868-69 were expressly repealed. In 1876-’77 
the General Assembly, under the power given it in the 
amended Constitution of 1875, enacted what is generally 
known as the ‘“‘County Government Act,’ whereby all the 
provisions of the Constitution of 1868 in regard to township 
boards of trustees were abrogated, and the provisions of 
the act substituted in the place thereof. The substituted 
provisions were to the effect that the townships already 
established and those thereafter to be created should be dis- 
tinguished by well-defined boundaries; “‘but that no town- 
ship should have or exercise any corporate powers what- 
ever, unless allowed by act of the General Assembly to be 
exercised under the supervision of the board of county com- 
missioners.” 

Acting upon the authority thus given it, the General As- 
sembly, by the said ‘‘County Government Act,” repealed 
the clause of the Constitution which gives corporate powers 
to the board of trustees for the township; also that one 
which provided for the election of officers of the township 
who ex officio should constitute the board of trustees; also 
that one which gave such trustees the control of the taxes 
and finances of their township, and in lieu thereof declared 
that “no township should have or exercise any corporate 
powers whatever,’ unless allowed to do so by act of the 
Assembly. 

It is true that the same act provides that the territorial 
limits of the townships as established should be preserved; 
but this was for the convenience of the citizens thereof, and 
because the law requires that in all general elections for 
the state there should be at least one polling place in each 
township. Wallace v. Board, 84 N. C. 164, 165. Since the 
Act of 1876-’77, ch. 141, was passed providing that the 
board of county commissioners should have and _ exercise 
the jurisdiction and powers vested in and exercised by the 
boards of trustees of the several counties, the question 
arises, ‘‘What are the jurisdiction and powers thus trans- 
ferred?”’ As the Act of 1876-’77 abrogates sec. 5 Art. VII, 
of the Constitution, which authorized the creation of the 
boards of trustees and defined their powers and duties, 
when the same Act vested in the commissioners the same 
powers and jurisdiction that had been exercised by the 
board of trustees of the several townships, it must be that 
the Legislature had reference only to the constitutional ju- 
risdiction and powers which had been vested in the town- 
ship board of trustees by sec. 5, Art. VII, of the Constitu- 
tion of 1868, and did not include those duties and obligations 

* imposed by legislative enactments. Jones etc., Co. v. Com- 
missioners, 85 N. C. 278, 282. 

With the destruction of the township as a corporate being 
in favor of the county, the board of township trustees could 
no longer be a party to a suit. The question of vested 
rights arose. However, in several cases it was held that 
a party dealing with a municipal corporation has no such 
_ vested right growing out of his contract with the same as 
is protected by the Federal Constitution. It is a public 
‘institution, and the state may destroy its corporate powers, 

leaving the party damaged to seek relief by. an appeal to 

the Legislature. Wallace v. Board, 84 N. C. 164; Mitchell v. 

Board, 71 N. C. 400; Jones etc., Co. v. Commissioners, 85 

Peek, 278. 


28. To Erect, Divide and Alter Townships.—To 
erect, divide, change the names of, or alter town- 
ships in the manner following: In any county, 
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any three freeholders of each township to be af- 
fected may, after the notice presently to be men- 
tioned, apply by petition to the board of commis- 
sioners to erect a new township, or divide an exist- 
ing township, or change the name of or alter the 
boundaries thereof. Notice of the application 
shall be posted in one or more public places in 
each of such townships and published in a news- 
paper printed in the county, if there is one, for 
at least four weeks preceding the meeting at which 
the application is made to the board. No town- 
ship shall have or exercise any corporate powers 
whatsoever, unless authorized by an act of the 
general assembly, to be exercised under the su- 
pervision of the board of commissioners. (Rev., 
Ss, 1318 Codease 707 1868.5cn 20S 8) 1876-75 <c, 
T41essi3 5G oo ce.) 


Legislative Power to Subdivide and Bestow Corporate 
Functions.—It is within the power and is the province of 
the Legislature to subdivide the territory of the State and 
invest the inhabitants of such subdivisions with corporate 
functions. McCormac v. Commissioners, 90 N. C. 441, 444. 

Townships are within the power and control of the Gen- 
eral Assembly, just as are counties, cities, towns and other 
municipal corporations. It may confer upon them, or any 
single one of them, corporate powers, with the view to ac- 
cemplish any lawful purpose. Such powers may be con- 
ferred for a single purpose as well as many. Semble, the 
people of localities may be incorporated into road districts, 
school districts and the like. Brown v. Commissioners, 100° 
ING Ca 92 35s She Bs 9178s 

Townships have a distinctive existence for specified pur- 
poses created by statute, and the Legislature may confer 
upon and invest them with corporate powers for a particular 
pertinent purpose, as to subscribe for the capital stock of 
a railroad company, to issue its bonds to raise money tc 
pay for the same, to levy taxes upon the property of the 
taxpayers therein to pay the accruing interest upon such 
bonds, and to pay the same at their maturity. Jones v. 
Commissioners, 107 N. C. 248, 265, 12 S. E. 69. 

Need Not Be Created by Direct Legislative Action.—It is 
not essential that such sub-divisions of territory shall al- 


ways be created directly by legislative enactment. In 
many cases, certain existing agencies, or agencies to be 
provided, are required by statute to establish them, and 


when established, they become, by the force of law, invested 
with certain powers and required to discharge prescribed 
duties. McCormac v. Commissioners, 90 N. C. 441, 445. 

County Officers May Be Charged with Township Duties. 
—The townships are constituent parts of the county organi- 
zation, and the county officers may well be charged with 
duties and authority in respect to debts they may be al- 
lowed by statute to contract. Jones v. Commissioners, 107 
INE Cop 248 20558 12 Sa 5169: 

County Bonds Not to Be Issued upon Note of One Town- 
ship.—While the building of public roads has been held a 
necessary expense, the application of the principle may not 
be extended to instances where a statute requires the county 
to issue its bonds for road purposes to obtain aid for a 
township or local taxing district therein, upon the approval 
of the voters of the particular district alone, and without 
benefit to the others. Commissioners v. Lacy, 174 N. C. 
141, 142, 93 S. E. 482. 

Commissioners’ Power to Issue Township Bonds, — The 
county commissioners are not authorized to issue bonds on 
the credit of a township for the construction of a railroad. 
Graves v. Board, 135 N. C. 49, 47 S. E. 134. 

Township Trustee’s Liability for Torts. — A _ township 
board of trustees incorporated by the Legislature to main- 
tain and construct the public roads of the township are 
clothed with duties governmental in their nature and for 
the public benefit; and while strictly acting in pursuance 
thereof they are not liable for a pure tort of their employees 


or agents in inflicting a personal injury upon others. Price 
v. Board, 172 N. C. 84, 89 S. E. 1066. 
29. To Apportion Funds between Altered 


Townships.—When a township has been altered, 
erected, or divided, to apportion, in its discretion, 
the public funds of such township between the 
new township divisions or subdivisions, and the 
warrant of the board upon the treasurer for the ap- 
portionment shall constitute a valid voucher for 
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the payment thereof. (Ex. Sess. 1913, c. 44; C. S. 
1297.) 
Miscellaneous 

30. To Authorize Chairman to Issue Subpoenas. 
—To authorize the chairman to issue subpoenas 
to compel the attendance before the board of per- 
sons, and the production of books and papers re- 
lating to the affairs of the county, for the purpose 
of examination on any matter within the juris- 
diction of the board. ‘The subpoena shall be 
served by the sheriff or any constable to whom it 
is delivered; and upon return of personal service 
thereof, whoever neglects to comply with the 
subpoena or refuses to answer any proper ques- 
tion shall be guilty of contempt and punishable 
therefor by the board. A witness is bound in 
such cases to answer all the questions which he 
would be bound to answer in like case in a court 
of justice; but his testimony given before the 
board shall not be used against the witness on the 
trial of any criminal prosecution other than for 
perjury committed on the examination. The 
chairman of the board of county commissioners 
for each county is authorized in his official ca- 
pacity to administer oaths in any matter coming 
before either of such boards. Any member of 
such board while temporarily acting as such 
chairman has and may exercise like authority. 
(Revi (sits tes Coders, 7070868) ce 2Oeese C, 
Si r12o 7) 


31. To Audit Accounts.—To , audit accounts 
against the county, and direct the raising of the 
moneys necessary to defray them. (Rev., s. 1318; 
Code; Ss: 707» 1868s.) 20,05),8:-G, 5 2297.) 


Claim Must Be Audited.—A claim against a county must 
be audited and approved at a regular meeting of the board 
‘of commissioners. First Nat. Bank v. Warlick, 125 N. C. 
593, 594, 34 S: EB. 687. 

Must Be Itemized and Verified—No account shall be 
audited by a board of county commissioners unless it is 
itemized and verified. Turner v. McKee, 137 N. C. 251, 49 
Sie 330: 

Court Cannot Interfere with Discretionary Power of Com- 
missioners.—The courts cannot interfere with the exercise of 
the discretion of the board of county commissioners in or- 
dering an investigation by public accountants of the books 
of the various departments of the county government. Wil- 
son v. Holding, 170 N. C. 352, 86 S. E. 1043. 

Not Subject to Review.—The board of county commis- 
sioners is not such a judicial tribunal, that its decision in 
passing upon claims against the county can be reviewed 


on appeal. The proper remedy to test the validity of a 
rejected claim is by civil action. Jones v. Commissioners, 
88 N. C. 56. 


32. To Appoint Proxies.—To appoint proxies 
to represent in any annual or other meetings 
the shares or other interest held by any county in 
a railroad company, or other corporation, under 
the charter of such corporation, or under any 
special acts of the general assembly, authorizing 
county subscriptions in such cases. (Rev., s. 1318; 
Codes). 707; 1868. c. 20h 8S) GC. oadeota) 


33. To Procure Weights and Measures.—To 
procure for each county sealed weights and meas- 
ures, according to the standard prescribed by 
Congress; and to elect a standard keeper, who 
shall qualify before the board and give bond ap- 
proved by the board, as prescribed by law. (Rev., 
Suc l8iSiaCode,/s.. 07S Ra. ceil ea. wee Oe ace 
20; se6s- Gi 5.012070) 

34. To Adopt a County Seal.—To adopt a seal 
for the county, a description and impression of 
which shall be filed in the office of superior court 
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clerk and of the secretary of state. (Rev., s. 1318; 
Code; ts7:707;°1868,"c.t20,;°9.883" CaS. 8207) 

35. To Promote Farmers’ Cooperative Demon- 
stration Work.—To cooperate with the state and 
national departments of agriculture to promote 
the farmers cooperative demonstration work, and 
to appropriate such sum as they may agree upon 
for the purpose. (1911, c. 1; C. S. 1297.) 

Cross Reference.—As to authority of county commissioners 
to co-operate in cotton grading program, see §. 106-427. 

36. To Appropriate for the National Guard.— 
To appropriate such sums of money to the va- 
rious organizations of the national guard, and at 
such times, as the board may deem _ proper. 
(1915, c. 259; C. S. 1297.) 


Cross References.—See also, § 127-101. As to power of 
county to support family of members of the militia, see § 
127-86. 

37. To Make Appropriations for Libraries — 
Together with the county board of education of 
any county in which there is a public city or 
town library, ir their discretion, to cooperate with 
the trustees of said library in extending the serv- 
ice of such library to the rural communities of 
the county, and to appropriate out of the funds 
under their control an amount sufficient to pay 
the expense of such library extension service. 
(1947.56. (1490-1 @ S207) 


Cross Reference.—As to establishment of library and levy 
of taxes therefor, see § 160-65. 

38. Homes for Indigent and Delinquent Chil- 
dren.—To provide for the establishment and 
maintenance, with the approval of the State Board 
of, Charities and Public Welfare, of such home 
or homes for indigent and delinquent children in 
said county, as to them may seem proper or 
necessary, or to co-operate with the board of 
county commissioners or other governing authority 
in any other county or counties in the establish- 
ment and maintenance, at some mutually agree- 
able point, of a district home for such purposes, 
said district to be established by agreement and 
said home to be established and maintained upon 
such terms as may be agreed upon by the boards 
of county commissioners of the several counties 
concerned. (1927, c. 248.) 


Local Modification.—Anson: 1939, c. 343. 

Editor’s Note.—The first provision we find for a home 
for indigent children is in the amendment, Laws of 1923, 
ce. 81, to subsection 24 of this section. However, that 
merely referred to indigent and delinquent orphan children. 
This subsection, providing a more detailed and broad pro- 
vision for the establishment and maintenance of a home 
for indigent and delinquent children, was added by the Acts 
of 1927, c. 248. 

Public Laws 1939, c. 343, applicable only to Anson county, 
amended this section by adding at the end thereof a new 
section to be designated ‘44’? as follows: ‘‘To purchase or 
acquire any real estate within the limits of the county that 
may be desired by the county commissioners, and to sell, 
lease, or otherwise dispose of same, to any person, firm or 
corporation, upon such terms and conditions as may seem — 
just and proper to the board of county commissioners.” 


§ 153-10. Local: authority to interdict certain 
shows.—The boards of commissioners of the 
several counties shall have power to direct the 
sheriff or tax collector of the county to refuse to 
issue any license to any carnival company and 
shows of like character, moving picture and vau- 
deville shows, museums and menageries, merry- 
go-rounds and ferris-wheels, and other like amuse- 
ment enterprises conducted for profit under the 
same management and filling week-stand engage- 
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ments or in giving week-stand exhibitions, whether 
under canvas or not, whenever in the opinion of 
the board of county commissioners the public wel- 
fare will be endangered by the licensing of such 
companies. This section shall apply only to the 
counties of Anson, Bladen, Burke, Cabarrus, Car- 


teret, Catawba, Duplin, Forsyth, Greene, Hay- 
wood, Iredell, Lee, Madison, Mitchell, Nash, 
Orange, Pamlico, Pasquotank, Polk, Randolph, 


Robeson, Scotland, Tyrrell, Washington, Wilson, 
Yadkin. (1919%c. 164; C. S. 1298.) 


§ 1538-11. To settle disputed county lines.— 
When there is any dispute concerning the divid- 
ing line between counties, the board of commis- 
sioners of each county interested in the adjust- 
ment of said line, a majority of the board con- 
senting thereto, may appoint one or more 
commissioners, on the part of each county,’ to 
settle and fix the line in dispute; and their report, 
when ratified by a majority of the commissioners 
in each county, is conclusive of the location of the 
true line, and shall be recorded in the register’s 
office of each county, and in the office of the sec- 
retary of state. If the board of commissioners of 
any county refuses upon request of the other 
county or counties to appoint one or more com- 
missioners pursuant to this section to settle and 
fix the line or lines in dispute, then, and in such 
event, the county or counties making such re- 
quest may file a verified petition before the resi- 
dent judge of the district in which the said county 
or counties lie, or the judge holding the courts 
thereof for the time being, and in the event that 
said counties shall lie in more than one judicial dis- 
trict, to the resident judge or the judge holding 
the courts of either district, setting forth briefly 
the line or lines which are in dispute; the refusal 
of the other county or counties to settle and fix 
the line in dispute, pursuant to this section; 
whereupon, such judge before whom such petition 
is filed shall issue a notice to the other county or 
counties, returnable before him within not less 
than ten nor more than twenty days, and if it ap- 
pear to such judge upon hearing said notice, and 
he shall find as a fact that there is bona fide dis- 
pute as to the true location of the boundary line or 
lines referred to in the petition and that the 
county or counties have refused to settle and fix 
the line in dispute as provided in this section, 
such judge shall thereupon appoint three (3) per- 
sons, one person from each of the counties and 
some disinterested person from some adjoining 
county, who shall go upon the ground, hear such 
evidence and testimony as shall be offered and 
make report to the said judge as to the true loca- 
tion of the boundary line or lines in dispute. The 
judge shall thereupon ratify the report and a copy 
thereof shall be recorded in the office of the regis- 
ter of deeds of each of the counties and shall be 
indexed and cross indexed and shall also be re- 
corded in the office of the Secretary of State and 
the location so fixed shall be conclusive. [If it 
shall appear to the judge that the services of a 
surveyor are necessary he shall appoint such sur- 
veyor and fix his compensation. The cost thereof 
shall be defrayed by the two counties in propor- 


tion to the number of taxable polls in each. (Rev., 


mutao2: Code, s: 721; Ri C.; c. 27; 1836, c.°3; 1925, 
c. 251; C. S. 1299.) 
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Editor’s Note.—This section was amended by the Laws 
of 1925, ch. 251, by providing that in case the county com- ' 
missioners refuse to appoint one or more commissioners to 
fix the lines in dispute the judge may appoint. If, after 
the issuance and return of notice, there is a bona fide dis: 
pute, the judge is to appoint three commissioners, one from 
each of the disputing counties, and one from a neutral 
county, After the said commissioners make their report, 
and it is confirmed by the judge, it is recorded in the of- 
fice of the register of deeds, and a copy sent to the office 
of the secretary of state. 

§ 153-11.1. Contributions by counties and cities 
to governmental agencies in war effort.—The 
several boards of county commissioners in the 
state of North Carolina and the governing bodies 
of the municipalities of the state are authorized, 
in their discretion, to appropriate from the 
general fund of their respective counties and 
municipalities such funds as they may determine 
to be a necessary and proper contribution to local 
organizations of official state and federal govern- 
mental agencies engaged in the war effort, includ- 
ing defense councils and office of price adminis- 
tration: Provided, that in no event shall any con- 
tribution be made in the way of compensation to 
members of the boards of such agencies, or any 
panels thereof. The provisions of this section 


shall not apply to Avery, Clay, Cumberland, 
Currituck, Davie, Forsyth, Graham, Hyde, 
Macon, Swain, Buncombe, Surry and Transyl- 


(1943, c. 711.) 


§ 153-12. How commissioners sworn and paid. 
—Such commissioners, before entering on the du- 
ties assigned them, shall be sworn before a justice 
of the peace; and they, with all others employed, 
shall be allowed reasonable pay for their labors. 
(Rev.,iso1828; Codexs, 7225 ©; $211300.) 


§ 153-18. Compensation of county commission- 
ers.—Except where otherwise provided by law, 
each county commissioner shall receive for his 
services and expenses in attending the meetings 
of the board not exceeding two dollars per day, 
as a majority of the board may fix upon, and they 
may be allowed mileage to and from their re- 
spective places of meeting, not to exceed five 
cents per mile. (Rev., s. 2785; Code, s. 709; 1907, 
é& 5009 C) Si-3918.) 


Mileage Allowed.—Members of the board of county com- 
missioners are only entitled to mileage for the distance by 
the usual route traveled to attend such meeting of the 
board as the statute has prescribed, and returning from 
such meeting; they cannot charge mileage for each day, al- 
though they may actually return to their homes at the close 
of each day of a meeting. State v. Norris, 111 N. C. 652, 16 
Sa 2: : 

When Mileage Allowance Erroneous but Innocent. -- 
Where a board of county commissioners audited in favor of 
its members for mileage, to which they were not entitled, 
and it was found as a fact’that they did so under advire ana 
without any corrupt or fraudulent motive, it was held 
that the members of the board were not indictable either 
under the Statute, section 14-234, or at common law. State 
y. Norris, 111 N. C. 652, 16 S. E. 2. 

Compensation Not Allowed Commissioner for Inspecting 
Bridge.—A member of the board of county commissioners 
who, under the direction of the board, inspected and re- 
ported upon a bridge cannot recover in his action for the 
services rendered or mileage; he is forbidden to do so as a 
county commissioner under this section, and is indictable if 
claiming compensation for extra services under either an 
express or implied contract with the board, under section 
14-234. Davidson v. Guilford County, 152 N. C. 436, 67 S. E. 
918. 


§ 153-14. Approving insufficient bond misde- 
meanor.—If any county commissioner shall ap- 
prove any official bond which he knows or be- 


vania counties. 
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lieves to be insufficient in the penal sum, or in the 
security thereof, he shall be guilty of a misde- 
meanor, and on conviction shall be removed from 
office and forever disqualified from holding or en- 
joying any office of honor, trust or profit under 
the state. (Rev., s. 3573; Code, s. 1880; 1869-70, 
Ch 169 %e, TOG S180) 


Cross References.—As to duty of approving bonds, see § 
153-9, subsection 11. As to civil liability of commissioner 
for approving bond he knows to be insufficient, see § 109- 
13. As to liability for failure to comply in good faith with 
provisions for bonding sheriffs, see § 162-11. 


§ 158-15.’ Neglect of duty misdemeanor.—lIf any 
county commissioner shall neglect to perform any 
duty required of him by law as a member of the 
board, he shall be guilty of a misdemeanor, and 
shall also be liable to a penalty of two hundred 
dollars for each offense, to be paid to any person 
who shall sue for the same. (Rev. s. 3590; Code, 
SATII Cr ea BOou) 


Cross References.—As to failure to make reports and dis- 
charge other duties, see § 14-231. As to willfully failing to 
discharge duties, see § 14-230. 

In General.—See Harrell v. Board of Com’rs, 206 N. C. 
225, 173 S. E. 614, wherein this section is construed with 
§§ 153-1, 153-9 and 153-49 to show implied legislative author- 
ity to levy taxes to keep county buildings in repair. 

Essence of the Offense. — The essence of the offense 
created by the section is the ‘‘neglect to perform any duty 
required by law,” and an indictment drawn under it cannot 
be sustained by proof of the act of #villfully taking a greater 
sum as mileage than was due. State v. Norris, 111 N. C. 
652, 656, 16 S. E. 2. 

When the Remedy Is by Mandamus.—When the county 
commissioners have failed in the performance of their 
duties, as to permit and require an interference of the court 
by civil process, the remedy is by mandamus. Board v. 
Commissioners, 150 N. C. 116, 52 S. E. 724. 

Liability of Commissioners.——A county commissioner is 
liable to the penalty imposed when he acts corruptly or 
grossly, intentionally and willfully neglects or refuses to 
perform his duty; but where he commits an error in the 
honest exercise of his judgment he is not liable to the 
penalty. Staton v. Wimberly, 122 N. C. 107, 29 S. E. 63. 

A complaint before a justice alleging the nonpayment of 
the penalty accrued under this section for neglect of duty 
as a member of the board of commissioners for his failure to 
require an itemized account, fully verified by the oath of 
the claimant, before he audited and approved such account, 
as required by section 153-64, states a cause of acticn. 
‘Turner y.4 MeKee,, 137°VNe Ge 32515 149 25. B.nso0. 

Same—Failure to Declare Sheriff’s Office Vacant. — A 
member of a board of county commissioners is liable for 
the penalty prescribed by this section, for failure of the 
board to declare the office of sheriff vacant and fill the 
same, when such sheriff has not complied with the require- 
ments of the statutes, in respect to the renewal of his of- 
ficial bonds and accounting for public moneys received by 
him. Bray v. Creekmore, 109 N. C. 49, 13 S. E. 723. 

Same—Six Months’ School Term.—A failure on thé part 
of the commissioners to levy taxes to finance the public 
schools for the minimum term of six months is an indict- 
able offense under this section. Board v. Commissioners, 


150 SNow Cio 116s 12163 So eens 
When Defendant to Seek Bill of Particulars—If a de- 
fendant desires further particulars, under an indictment 


for neglect of duty as a public officer, he should ask for 
a bill of particulars, State v. Leeper, 146 N. C. 655, 61 
Sie ceo: 

Cited in Moffitt v. Davis, 205 N. C. 565, 570, 172 S. E. 
317. 

Art. 8. Forms of County Government. 

§ 153-16. Forms of government.—Two forms 

of county government are recognized, to be des- 


ignated as the County Commissioners Form and 
the Manager Form. (1927, c. 91, s. 1.) 


I. County Commissioners Form. 


§ 153-17. County Commissioners Form defined. 
—The County Commissioners Form of county 
government shall be that form in which the gov- 
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ernment is administered by a board of county 
commissioners, without a county manager. (1927, 
c. 91, s. 2.) 


§ 158-18. Modifications of regular forms. — 
There may be modifications of the County, Com- 
missioners Form, adopted as hereinafter provided, 
as follows: 

(1) The number of commissioners may be in- 
creased from three to five or decreased from five 
to three. > 

(2) All commissioners may be elected for two 
years. 

(3) At the first election, if the board is to 
have three members, one may be elected for two 
years, one for four years, and one for six years, 
but if the board is to have five members, two may 
be elected for two years, two for four years, and 
one for six years. (1927, c. 91, s. 3.) 


§ 153-19. How change may be made.—Upon 
a petition filed with the board of county commis- 
sioners, signed by voters not less in number than 
ten per cent of the whole number of voters who 
voted in the last election at which votes were 
cast for Governor, asking for the adoption of 
either of the modifications above set forth, the 
board of commissioners shall order an election, 
but may order such election without petition, 
which election shall be held under the general 
law governing elections for members of the Gen- 
eral Assembly in the county, presenting the ques- 
tion of making the change asked for in the peti- 
tion. If a majority of the votes cast at such 
election shall be in favor of the change designated, 
it shall go into effect at the expiration of the 
term of office of the then existing board of com- 
missioners. At the general election for county 
commissioners next preceding the date when the 
said change goes into effect, the members of the 
board shall be elected in accordance with the 
plan adopted. If the members of the board are 
to be elected for different terms, the term for 
which each member is to serve shall be indicated 
in the election; and the members so elected shall 
hold office for the terms designated, and at the 
expiration of the term of each member, his suc- 
cessor shall be elected for a term of six years. 
(1927, c. 91, s. 4.) 


II. Manager Form. 


§ 153-20. Manager appointed or designated.— 
The board of county commissioners may appoint 
a county manager who shall be the administrative 
head of the county government, and shall be © 
responsible for the administration of all the de- 
partments of the county government which the 
board of county commissioners has the authority 
to control. He shall be appointed with regard 
to merit only, and he need not be a resident of 
the county at the time of his appointment. In 
lieu of the appointment of a county manager, the 
board may impose and confer upon the chairman 
of the board of county commissioners the duties 
and powers of a manager, as hereinafter set forth, 
and under such circumstances said chairman shall 
be considered a whole-time chairman. Or the 
board may impose and confer such powers and 
duties upon any other officer or agent of the 
county who may be sufficiently qualified to per- 
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form such duties, and the compensation paid to 
such officer or agent may be revised or adjusted 
in order that it may be adequate compensation 
for all the duties of his office. The term “man- 
ager” herein used shall apply to such chairman, 
officer, or agent in the performance of such duties. 
(19270 ca 9d5rSe 5.) . 


§ 158-21. Duties of the manager.—It shall be 
the duty of the county manager (1) to be the 
administrative head of the county government 
for the board of commissioners; (2) to see that 
all the orders, resolutions, and regulations of the 
board of commissioners are faithfully executed; 
(3) to attend all the meetings of the board, and 
recommend such measures for adoption as he 
may deem expedient; (4) to make reports to 
the board from time to time upon the affairs of 
the county, and to keep the board fully advised 
as to the financial condition of the county and 
its future financial needs; (5) to appoint, with the 
approval of the county commissioners, such sub- 
ordinate officers, agents, and employees for the 
general administration of county affairs as the 
board may consider necessary, except such offi- 
cers as are required to be elected by popular 
vote, or whose appointment is otherwise pro- 
vided by law; (6) to perform such other duties as 
may be required of him by the board of commis- 
Sionets. (1927, c. 91; -s. 6.) 


§ 153-22. Removal of officers and agents.—The 
county manager may remove such officers, agents, 
and employees as he may appoint, and upon any 
appointment or removal he shall report the same 
to the next meeting of the board of commission- 
ersy (1927 .Car91s.S;: 7.) 


§ 153-28. Compensation.—_The county manager 
shall hold his office at the will of the board 
of commissioners, and shall be entitled to such 
reasonable compensation for his services as the 
board of commissioners tay determine. The 
board shall also fix the compensation of such 
subordinate officers, agents and employees as may 
be appointed by the county manager. (1927, c. 91, 
s. 8.) 


§ 153-24. Manager plan adopted by popular 
vote.—If the board of county commissioners does 
not exercise its discretion to appoint or designate 
a county manager, as above provided, a petition 
may be filed with the board, signed by voters 
not less in number than ten per cent of the whole 
number of voters who voted in the last election 
at which votes were cast for Governor, asking for 
the adoption of the manager form of county 
government. Upon the filing of such petition, 
the board of commissioners shall order an elec- 
tion to be held under the general laws governing 
elections for members of the General Assembly 
in the county, presenting the question of the 
adoption of the manager form of county govern- 
ment. If a majority of the votes cast at such 
election shall be in favor of such manager form, 
the board of commissioners shall proceed to ap- 
point a county manager as provided in this article. 
1927, c. 91, s. 9.) 


§ 153-25. How often elections may be held.— 
Not more than one election may be held within 
any period of twenty-three months upon the ques- 
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tion of modifying the county commissioners plan, 
nor more than one election in any period of 
twenty-three months upon the question of adopt- 
ing the manager plan, whether or not any such 
election resulted in favor of the question. submit- 
ted or against the same. (1927, c. 91, s. 10.) 


III. Certain Powers and Duties of the Board. 


§ 153-26. Powers and duties of the board.— 
The powers and duties of the board of commis- 
sioners under the manager form, or the county 
commissioners form, whether modified as herein 
provided or not modified, shall.be the same as now 
provided by general or local laws for the admin- 
istration of the county government, and such ad- 
ditional powers and duties as may be given in 
this article. But whatever form is adopted, or shall 
be in use in a county, it shall be the duty of the 
board of county commissioners to provide, so far 
as possible, consistent with law, for unifying fiscal 
management of county affairs, for preserving the 
sources of revenue, for safeguarding the collec- 
tion of all revenue, for guarding adequately all 
expenditures, for securing proper accounting of 
all funds, and for preserving the physical prop- 
erty of the county. (1927, c. 91, s. 11.) 


§ 153-27. Purchasing agent.—It shall be the 
duty of the board of commissioners to provide 
for the purchasing of supplies for the different 
departments of the county government in such 
manner as may prevent waste and duplication in 
purchasing, and may obtain the advantage of 
purchasing in larger quantities. To that end the 
board may designate some competent person, 
either a member of the board or some other officer 
or agent of the county, as purchasing= agent, 
whose duty it shall be to superintend the pur- 
chasing of all material and supplies for the county, 
and the board may prescribe the duties of such 
purchasing agent. (1927, c. 91, s. 12.) 


Cited in Board of Education v. Walter, 198 N. C. 325, 328, 
TS Sanka vise : 





§ 153-28. Care of county property.—lIt shall 
be the duty of the board of commissioners to 
provide for the regular inspection of and care 
for all the property of the county, including build- 
ings, machinery, and other property used for 
county purposes, and the board may designate 
some member of the board or some other officer 
or agent of the county, whose duties it shall be 
to make a regular inspection of the county prop- 
erty and report the condition of the same at such 
times as the board’ may direct. (1927, c. 91, s. 
T3e) 

IV. Director of Local Government. 


§ 1538-29. Director of local government to visit 
local units and offer aid in establishing competent 
administration.—_ The terms, ‘unit,’ or ‘local unit,’ 
as the same are used in this article, shall be 
construed to mean ‘unit’ as defined in § 
159-2. It shall be the duty of the Director of 
Local Government to visit the local units of gov- 
ernment in the State, and to advise and assist the 
governing bodies and other officers of said units 
in providing a competent, economical and efficient 
administration; to suggest approved methods for 
levying and collecting taxes and other revenues; 
to suggest such changes in the organization of 
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local units of government as will best promote 
the public interests, and to render assistance in 
carrying the same into effect. (1931, c. 100, s. 1.) 


Cross Reference.—As to Local Government Act, see chap- 
ter 159. 


§ 153-30. Director to devise uniform account- 
ing and recording systems; regular statements 
from units to director.—The Director of Local 
Government shall have the power to devise and 
prepare for use in the local units uniform ac- 
counting and recording systems, together with 
blanks, books, and necessary methods; uniform 
classifications of revenue and expenditures, and 
uniform budget blanks and forms; to revise or 
prescribe, in his discretion, the records of any de- 
partment or office of the local unit in order to 
conform to orderly accounting procedure; to 
transfer all or any part of the financial records 
of any department or office of the unit, including 
school records, to the office of the county ac- 
countant, municipal accountant, or other similar 


officer, and to require said county account- 
ant, municipal accountant, or other similar 
officer to furnish, at any time, monthly or 
annual statements to the office of the Di- 


rector of Local Government in Raleigh or to 
any department, office, or board of the unit, show- 
ing financial conditions or budget position at any 
date, and financial operations covering any period 
on forms prescribed by said Director of Local 
Government. The Director shall have the power 
to require the use of such systems, books, forms, 
classifications and budgets as provided herein by 
officers or employees of local units, and to enforce 
the use of the same. Where the accounting sys- 
tem of any unit shall in part or in whole sub- 
stantially meet the requirements of uniformity as 
prescribed by the Director of Local Government, 
the Director may, in his discretion, approve or 
modify such system as he may deem necessary. 
As soon as practicable after March 12, 1931, it 
shall be the duty of the Director of Local Govern- 
‘ment to proceed, as rapidly as possible, with the 
installation of uniform records and systems of 
accounting in each and every local unit of the 
State), (1931, c. 100, ss. 1,3.) 


§ 153-81. Director to inspect and supervise the 
keeping of records; unlawful not to furnish di- 
rector with requested information.—The Direc- 
tor of Local Government shall have the power to 
inspect or supervise the keeping of the records of 
any department or office of any local unit for the 
purpose of determining that such records are be- 
ing properly kept and that public money is being 
properly accounted for, and it shall be unlawful 
for any officer or employee to fail or refuse to 
turn over such records or give access to same and 
give such other information which may be re- 
quested of him and relating to the records of his 
office to the Director or his representative upon 
request of said Director or representative. (1931, 
C LOO Satts) 


§ 153-32. Violation of two preceding sections 
misdemeanor. — Any officer or employee of any 
local unit who shall fail or refuse to observe the 
provisions of §§ 153-30 and 153-31 shall be guilty 
of a misdemeanor punishable by fine or imprison- 
ment, or both, in the discretion of the court. 
C193 TarcHa OD werels) 
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V. Miscellaneous. 


§ 153-33. All counties affected by this article. 
—The powers and privileges conferred by this ar- 
ticle, and the duties imposed thereby, are confer- 
red and imposed upon every county within the 
State, whether governed wholly by general laws 
or governed wholly or in part by local acts. (1927, 
Gar 9 Lerche ie) 


Art 4. State Association of County 


Commissioners. 
§ 153-34. Membership of association. — The 
State Association of County Commissioners 


consists of the boards of county commissioners 
of the several counties, and any member of the 
board of any county may be a member of the as- 
sociation, but it is not mandatory for any county 
to become a member. (1909, c. 870, ss. 1, 2; C. S. 
1303.) 


§ 153-35. Purposes of association.—The purpose 
of the association is to promote and cultivate 
more intimate association and more friendly re- 
lations among the county commissioners of the 
state; to secure as far as possible a uniform valu- 
ation of property for taxation; to promote the 
cause of good roads; to propose laws for the best 
interests of county governments; to secure uwuni- 
formity in the handling of county affairs; to pro- 
pose laws for the protection of county finances, 
and preservation of resources and assets; and to 
promote the general welfare of the state. (1909, 
87060 152C. oataos,) 


§ 153-36. Powers of association.—The associa- 
tion has power to adopt by-laws, rules and regu- 
lations for the government of its members, for 
the collection of fees and dues, for the number 
and election of its officers and the duties thereof, 
for the safe keeping of its property, and the gen- 
eral management of its affairs, and has power to 
alter, modify or amend such by-laws, rules and 
regulations, from time to time, as it deems best. 
(1909: C1870" S136) CS Na305,) 


§ 153-37. Officers of association.—The officers 
shall be a president, a vice president at large and 
ten other vice presidents, or one from each con- 
gressional district, a secretary and treasurer, and 
an executive committee. The duties of the officers 
shall be prescribed by the by-laws, rules and reg- 
ulations. (1909, c. 870, s. 4; C. S. 1306.) 


§ 153-38. Dues and expenses of members.— 
There shall be assessed against each county an 
annual membership fee of five dollars, which shall 
be paid by the county treasurer upon the order 
of the board of county commissioners, but the 
executive committee of the association may in- 
crease the annual membership fee to a sum not 
to exceed ten dollars. The various boards of 
commissioners are authorized to pay out of the 
county treasury the expenses of one of its mem- 
bers attending the meetings of the association. 
(1909, c. 870, ss. 5, 7; C. S. 1307.) 


§ 158-39. Meetings of association.—The annual 
meeting of the association shall be held on Wed- 
nesday after the second Monday in August of 
each year, and the place of meeting shall be desig- 
nated by the executive committee. Upon ten 
days notice, the president or a majority of the 
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executive committee may call a called meeting, 
and the time and place shall be designated, to- 
gether with a short statement of the object of 
the meeting. (1909, c. 870, s. 6; C. S. 1308.) 


Art. 5. Clerk to Board of Commissioners. 


§ 153-40. Register clerk ex officio to board; 
compensation.—The register of deeds is ex offi- 
cio clerk of, and his compensation shall be fixed 
by, the board of commissioners. (Art. VII, s. 2, 
N: C. Const.; Rev:, s. 1324; Code, s. 710: 1895,''c. 
135, s. 4; C. S. 1309.) 


Cited in O’Neal v. Wake County, 196 N. C. 184, 187, 145 
S. E. 28. 


§ 153-41. 
duty— 


1. To record in a book to be provided for the 
purpose all the proceedings of the board. 

2. To enter every resolution or decision con- 
cerning the payment of money. 

3. To record the vote of each commissioner on 
any question submitted to the board, if required 
by any member present. 

4. To preserve and file in alphabetical or other 
due order all accounts presented or acted on by 
the board, and to designate upon every account 
audited the amount allowed and the charges for 
which it was allowed. 

5. To keep the books and papers of the board 
free for the examination of all persons. 

6. To administer oaths to all persons present- 
ing claims against the county, but he shall re- 
ceive no fee therefor. (Rev., s. 1325; Code, s. 
142501905; °cn5305-C.S: 1310.) 


Cross References.—See also, § 161-23. As to duty to re- 
port public funds to the county commissioners, see § 2-46. 
As to duty of clerk to record votes of commissioners on ap- 
proval of bonds and liability for failure to do so, see § 
109-12. 

Correction of Record.—The record of a board of county 
commissioners may be corrected nunc pro tune to speak 
the truth by the board itself. Norfolk, etc., R. Co. v. Reid, 
IS7@ NG, sa20;e lal (S.¢8.534. 

Where the county commissioners have exercised their 
statutory authority to loan county funds to the State 
Highway Commission, anticipating the allotment of State 
funds for the building of highways within the county, 
and have lawfully contracted for that purpose, it may not, 
after the passage of a later act taking away this power, 
materially change the contract, but the county commis- 
sioners nune pro tunc may correct the entries on their 
minutes theretofore duly passed and entered of record so 
as to make the entry speak the truth as to what had been 
regularly done, and to this end parol evidence is admis- 
sible, the time of the correction so made relating back to 
the time the. entry should have been correctly made. 
Oliver v. Board of Commissioners, 194 N. C. ° 380, 139 S. 
E. 767. 


Duties of clerk.—It is the clerk’s 


§ 153-42. Clerk to publish annual statement.— 
The clerk shall annually, on or within five days 
next before the first Monday of December, make 
out and certify, and cause to be posted at the 
courthouse, and published in a newspaper printed 
in the county, if there is one, for at least four 
weeks, a statement for the preceding year, show- 
ing— 

1. The amount, items and nature of all com- 
pensation audited by the board to the members 


_ thereof severally. 


2. The number of days the board was in ses- 
sion, and the distance traveled. by the members 
respectively in attending the same. 


3. Whether any unverified accounts were 


CH. 153. COUNTIES, ETC—COMMISSIONERS 


§ 153-46 


audited, and if any, how much and for what. 
CRev.ae326e) Coden a '7993.CeS, 1311.) 


Cross Reference.—As to failure to make reports and dis- 
charge other duties, see § 14-231. 


Art. 6. Finance Committee. 


§ 153-48. Election and duties of finance com- 
mittee—The board of commissicners may elect 
by ballot three discreet, intelligent tax-paying citi- 
zens, to be known as the “finance committee,” 
whose duty it is to inquire into, investigate and 
report by public advertisement, at the courthouse 
and one public place in each township of the 
county, or in a newspaper, at their option, if one is 
published in the county, a detailed and itemized 
account of the condition of the county finances, 
together with any other information appertain- 
ing to any funds, misappropriation of county 
funds, or any malfeasance in office by any county 
Olicersat (Reveus.1389% Codess. 758, Ry Co ve.28) 
SACRE BSS Cals Le Send sell o Coils uSen tel OO yame, 
$13 3.C.46.01312;) 


Constitutional Power to Create.—The Legislature has 
constitutional power to provide a board of audit and finance 
for a particular county and to direct that payment of an 
expert accountant authorized thereunder be made by the 
county treasurer as a charge against the county’s public 
funds, upon an order made by said board in a certain pre- 
scribed manner. Such a power is derived under Article 
VII, sec. 2, of the State Constitution, providing that the 
county commissioners shall have control of the county’s 
finances ‘fas may be prescribed by law,” taken in connec- 
tion with section 14 thereof, giving full power to the 
General Assembly to modify, etc., the provisions of this 
article and to substitute others, etc. Sou. Audit Co. v. Mc- 
Kensie, 147 N. C. 461, 61 S. E. 283. 

Mistake as to Amount Due.—Money paid under 
should be refunded if it should be shown that there has 
been a mistake in the report of the finance’ committee 
and that the sum was not in fact due. Moore v. Commis- 
sioners, 87 N. C. 209, 213. 

When Mandamus Will Lie to Enforce Order.—Upon re- 
fusal of a county treasurer to pay from the public funds of 
a county an order made on him by a board of audit and 
finance for the payment of moneys authorized and pre- 
scribed by a legislative enactment, a mandamus will lie. 
Southern Audit Co. v. McKensie, 147 N. C. 461, 61 S. 
E. 283. 


protest 


§ 153-44. Compensation of finance committee. 
—The members of the finance committee shall 
each receive such compensation for the perform- 
ance of his duties as the board of commissioners 
may allow, not exceeding three dollars per day; 
but they shall not be paid for more than ten days 
inwany) Oneyear) CRev., Ss. e7si. Code, ss 7635 
HS ies Ow eo eo a4. CeO tes Gato. 3915. ) 


§ 153-45. Oath of members.—The members of 
the finance committee before entering upon their 
duties shall, before the clerk of the superior court, 
subscribe to the following oath or affirmation: 
I, A. B., do solemnly swear (or affirm) that I will 
diligently inquire into all matters relating to the 
receipts and disbursements of county funds and 
a true report make, without partiality. So help me, 
God. (Rev., s. 1390; Code, s. 762; 1871-2, c) “71, 
Ct Ml Chek MET E SS) 


§ 153-46. Powers of finance committee.—The 
finance committee has power and authority to 
send for persons and papers, and to administer 
oaths; and any person failing to obey their sum- 
mons, or to produce promptly any paper relating 
or supposed to relate to any matter appertaining 
to the duties of the finance committee, is guilty of 
a misdemeanor, and on conviction in the su- 
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perior court, shall be fined and imprisoned at the 
discretion of the court. (Rev., s. 1391; Code, s. 
759° P Re GriCeo8 esl 7: ASS yer oie oe =O enc emTAl nS. 
P1889) 02525" ele tA) 


§ 158-47. Penalty on officer failing to settle.— 
If any clerk, sheriff, constable, county treasurer, 
register of deeds, justice of the peace, or other of- 
ficer or commissioner, who holds any county 
money, fails duly to account for the same, the fi- 
nance committee shall give such person ten days 
previous notice, in writing, of the time and place 
at which they will attend to make a settlement; 
and every officer receiving notice and failing to 
make settlement as required by this chapter shall 
forfeit the sum of five hundred dollars, to be sued 
for in the name of the state and prosecuted for the 
use and at the expense of the county, unless the 
court releases the officers from the forfeiture. 
(Revs) 139257 Code;iss_ 760 29. WC ee 2s Bota 
188tic! 31, s. Be CHS.-1315.) 


Cross Reference.—As to duty of county commissioners to 
sue upon the official bond when officer fails to settle, see 
§ 155-18. 


§ 153-48. Annual report of finance committee.— 
It is the duty of the finance committee to make 
and publish their reports as hereinbefore di- 
rected on or before the first Monday of Decem- 
ber in each year. (Rev., s.. 1393; Code, s. 761; 
1871-2, c. 71, s. 3; C. S. 1316.) 


Cross Reference.—As to failure to publish report, see § 
14-231. ; 


Art. 7 Courthouse and Jail Buildings. 


§ 153-49. Built and repaired by commissioners. 
—There shall be kept and maintained in good 
and sufficient repair in every county a court- 
house and common jail, at the expense of the 
county wherein the same are situated. The 
boards of commissioners of the several counties 
respectively shall lay and collect taxes, from 
year to year, as long as may be necessary, for the 
purpose of building, repairing and furnishing 
their several courthouses and jails, in such man- 
ner as they think proper; and from time to time 
shall order and establish such rules and regula- 
tions for the preserva‘ion of the courthouse, and 
for the government and management of the pri- 
sons, as may be conducive to the interests of the 
public and the security and comfort of the per- 
sons confined. (Rev., s. 1335; Code, s. 782; R. C., 
CeS0F Ss sel 74 iC hoon eSSie ls eeGe no OC wie oo oad: 
1816. ce) Oliwse t wCOe Sadsl 7s) 

Editor’s Note.—By the Act of 1741, ch. 33, the tax herein 
provided for was to be laid for two years, and to be col- 
lected by the sheriff in the same manner with all other 
public and parish taxes, and to be accountede for by him 
to the justices of the county court on oath. Viewing the 
first section of this Act by itself, it would seem that this 
tax was only temporary, and to be laid at once for two 
years. But the second section of the Act removes this 
idea, for by that the justices were empowered to lay a tax 
of the same character, viz., a poll tax from time to time, 
as often as it might be necessary to repair or erect public 
buildings. 

This authority was repeated and confirmed by the Act 
of 1795, ch. 433, by which the taxes were to be laid and 
collected annually. This brings us to the Act of 1808, c. 
755, by which the sheriff was again authorized to collect 
the tax for public buildings, and was for the first time made 
accountable to the treasurer of public buildings. The Act 
of 1816, c. 911, converted this authority into a positive duty, 
and directed that the justices should, from time to time, 
lay a sufficient tax, erect and keep in repair the public 
jail, courthouse and stocks, in their respective counties. In 
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State v. Justice, 11 N. C. 194, 196, Henderson, J., in 
speaking of these statutes says, ‘‘The justices of our 
county courts are not obliged, by their own exertions, to 
build and repair jails; they are only to use the means to 
that end which the law has placed. in their power; they 
are to lay the tax, make the order, appoint a treasurer of 
public buildings, and appoint commissions to contract for 
the building of the jail.” 

The provisions of these Acts are found in a substantial 
form as section 1, chapter 30 of the Revised Statutes, which 
is likewise carried forward as section 1, chapter 30 of 
the Revised Code of 1854. During the upheaval of the 
Civil War, and the Reconstruction period, which brought 
about so many changes in North Carolina laws, we find this 
duty shifted from the old county courts to the county com- 
missioners. ‘The change appears for the first time as sec- 
tion one, chapter thirty-one, of Battle’s Revisal of 1872-’73. 

Constitutionality—The power of limited taxation for the 
purpose of erecting and maintaining a county courthouse 
and its exercise is no invasion of the Bill of Rights. Lock- 
hart v. Harrington, 8 N. C. 408. 

Article XI, sec. 6, of the Constitution (1868) requires that 
the structure and superintendence of penal institutions of 
the State be such as to secure the health and comfort of 
the prisoners. Lewis v. Raleigh, 77 N. C: 229, 230. 

Construed Strictly—The law, imposing the responsibility 
on municipal corporations for the proper structure and su- 
perintendence of their prisons, must be construed strictly. 
Moffitt v. Asheville, 103 N. C. 237, 257, 9 S. E. 695. 

A Necessary Expense.—The building and repairing of a 
courthouse by the county is a part of its necessary expense. 
Burgin v. Smith, 151 N. C. 561, 66 S. E. 607. 

When Legislature Imposes a Limit.—When a special 
act of the Legislature has imposed a limit upon the expense 
of a county to be incurred in improving its courthouse, the 
commissioners cannot avoid the will of the Legislature as 
therein declared by setting up a general power of contract- 
ing debts for necessary expenses, limited only by the con- 
stitutional limitation of taxation, and thus under an entire 
contract made beforehand expend a larger amount for the 
purpose than that prescribed by the special act. Burgin 
V2 omith, 151 sIN., Ce 561, 66.0.) E6007. 


Commissioners’ Power to Levy Special Tax.—While the 
county commissioners have the authority to repair the 


county’s jail and courthouse and to erect new ones in its 
discretion, it is without authority to levy a special tax to 
provide for the payment of interest on the bonds issued for 
that purpose, or to create a sinking fund therefor, for this 
must be provided for by proper legislation, or paid out 
of the general revenues and income of the county. Jackson 
v. Commissioners, 171 N. C. 379, 88 S. E. 521. 

Levy of Taxes to (Pay Interest on Bonds.—See Harrell v. 
Board of Com’rs, 206 N. C. 225, 173 S. E. 614, wherein this 
section is treated with §§ 153-1, 153-9, 153-15 and 153-77 to 
show that taxpayers cannot enjoin the levy of taxes necessary 
to pay the principal and interest on bonds issued for re- 
pairs as designated in this section. 

Action of Commissioners Not Reviewable in Absence of 
Mala Fides.—It is within the sound discretion of the county 
commissioners to have the courthouse or jail of the county 
repaired or to erect new ones on the same sites as a neces 
essary county expense, which will not be reviewed in the 
courts in the absence of mala fides; and should a bill of 
indictment be drawn by the solicitor, at the request of the 
judge holding the courts of the county, and a true bill be 
found by the grand jury thereon, it is open to the commis- 
sioners to set up any available defense they may have. 
Jackson v. Commissioners, 171 N. C. 379, 88 S. E. 521. 


Judge’s Request to Solicitor to Draw Indictment Not Du- 
ress.—A request from the judge holding court in a county 
to the solicitor to draw an indictment against the county 
commissioners for failing in their duty to provide a proper 
courthouse and jail cannot alone be regarded as a coercion 
of the commissioners in regard to their discretionary powers, 
or as duress to invalidate bonds afterwards to be issued by 
them in pursuance of their resolutions to build a new court- 
house and jail upon the sites of tHe old ones; and the bonds 
to be so issued will not be restrained either on that ground 
or the want of jurisdiction of the judge making the ree 
quest. Jackson v. Commissioners, 171 N. C. 379, 88 S. E. 
521. 

Requirements for Prisoner’s Comfort.—The least that is 
required is that persons confined in any public prison shall 
have a clean place, comfortable bedding, wholesome food and 
drink, and necessary attendance. Lewis v. Raleigh, 77 N. 
G.9 2293 

Where a sheriff has in an emergency requested a physi- 
cian to render services to a prisoner in his custody who had 
been badly wounded resisting arrest, and there is evidence 
tending to show that under the circumstances he could 
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not have obtained in time an order from the board of county 
commissioners that would assume responsibility on behalf 
of the county to pay them, the objection of the commission- 
ers that under such circumstances the county would not pay 
for them, and the liability would only attach as to those 
prisoners delivered at the county jail, is untenable. Spicer 
v. Williamson, 191 N. C. 487, 132 S. E. 291. 

Same—Failure to Provide.—An action cannot be main- 
tained against a county for damages sustained by one while 
imprisoned in the county jail by reason of the failure of 
the commissioners to provide adequate means for his 
health and protection. Manuel v. Commissioners, 98 N. C. 9, 
BSE OR sh 

Where A was arrested at night by a policeman for viola- 
tion of an ordinance of the city of Raleigh and confined in 
the city guardhouse in which he died before morning, and 
in an action for damages instituted by his administrator 
against the city, the jury found that his death was “‘accel- 
erated by the noxious air of the guard-house,” the plaintiff 
is entitled to recover. Lewis v. Raleigh, 77 N. C. 229. 

Same—Responsibility of Town.—A town is responsible in 
damages for the gross neglect of its officials in the matter 
of providing suitable protection for the health of persons 
confined in the receptacle for prisoners. Shields v. Dur- 
ham, 118 N. C. 450, 24 S. E. 794. 

Same—Liability of Agent of City.—The act of a_ city’s 
chief of police in causing the incarceration of one violating 
the laws of the State, and not of the city, in the unsani- 
tary lockup of the city, when unauthorized on the part of 
the city, does not make the latter responsible in damages 
for a consequent injury to the health of the prisoner; the 
right of action existing only against the chief of police. 
Hobbs v. Washington, 168 N. C. 293, 84 S. E. 391. 

Extent of Commissioner’s Liabilitym—In the excellent work 
of Judge Dillon on Municipal Corporations, (section 963,) 
the author says: “‘A county is not liable for a nuisance to 
a citizen, in the erection of a jail in the immediate vicinity 
of his residence, nor for suffering it to become so filthy 
and disorderly as to be a nuisance to him and his family.” 
The doctrine is that while these corporate agencies must 
provide the means and employ the men to perform such 
duties, they are not personally and by their own labor 
to perform such menial services; and the default to make 
them liable must be in neglecting to exercise their au- 
thority in the use of labor and money for that purpose, and 
so must it be charged to make a cause of action against 
them. Threadgill v. Commissioners, 99 N. C. 352, 6 S. E. 
189, 191. 

The duty to make proper rules and regulations imposes 
a discretionary duty on the board of commissioners exer- 
cisable only in its corporate capacity, and the commission- 
ers are not liable as individuals unless they corruptly or 
with malice fail to make proper rules and regulations. 
Moye v. MclLawhorn, 208 N. C. 812, 182 S. E. 493. 


§ 158-50. Formation of district jail by con- 
tiguous counties.—Any two or more counties con- 
tiguous to one another or which lie in a continu- 
ous group may enter into an agreement for the 
construction and maintenance of a district jail. 
Such agreement shall specify the amount of the 
construction and maintenance cost to be borne-by 
each county and shall fix the terms upon which 
such jail may thereafter be used by the counties 
becoming parties to the agreement. 

Such counties may also by agreement establish 
a jail already built, as a district jail, and provide 
for the improvement, enlargement, maintenance 
cost and use thereof. 

When and if such district jail has been estab- 
lished, all the counties in such district may then 
sell or dispose of their separate jails upon such 
terms as the board of county commissioners may 
decide. (1933, c. 201.) 

Editor’s Note.—See 11 N. C. Law Rev. 214. 


§ 158-51. Jail to have five apartments.—The 
common jails of the several counties shall be pro- 
vided with at least five separate and suitable 
apartments, one for the confinement of white male 
criminals; one for white female criminals; one for 
the colored male criminals; one for colored female 
criminals; and one for other prisoners. (Rev., s. 
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1336's Code. wsemioormike Orc. 30.7, Sek 795 eC. 439% 
Sats Lolo Ce Olden Gr Sel Slo.) 
Cross References.—As to separate 
Cherokee Indians of Robeson County, see § 71-2. As to 
segregation of county prisoners with tuberculosis, see §$§ 
130-226 to 130-230. As to confining prisoners to improper 
apartments, see § 14-261. 


§ 153-52. To be heated.—It is the duty of the 
board of commissioners in every county to have 
the common jails so heated by furnaces, stoves, 
or otherwise, as to render them warm and com- 
fortable. A failure to discharge the duty herein 
specified shall constitute a misdemeanor, punish- 
able by fine or imprisonment, or both, in the dis- 
cretion of the court. (Rev., s. 1337; Code, s. 784; 
1879, cy 255. C155.1319-) 


§ 153-58. Bedding to be furnished.—The board 
of county commissioners, from time to time, as 
may be necessary, shall order the sheriff of the 
county to purchase, for the use of their jail, a cer- 
tain number of good, warm blankets or other suit- 
able bedclothing, which shall be securely pre- 
served by the jailer, and furnished to the prison- 
ers for their use and comfort, as the season or 
other circumstances may require; and the sheriff, 
at least once in every year, shall report to the 
board of commissioners the condition and num- 
ber of such blankets and bedclothing. (Rev., s. 
1SsSeiCodenys.346575 RG. Cc) 87>, S410: 18220c 
1136;°C, S. 1820.) 


Failure to Supply Bedclothing.—Where the bedcloth- 
ing furnished for the inmates of the police prison has been 
destroyed, but the governing officers of the town are not 
shown to have had actual notice of the destruction, or to 
have been negligent in omitting to provide for such over- 
sight of the prison as would naturally be expected to give 
them timely information of its condition, there is not such 
a failure in discharging the duties of superintendence as to 
subject the corporation to liability. Moffitt v. Asheville. 
LOS7P Nee C59 237502598 19 toa Ee 695: 


§ 153-54. Prison bounds.—For the preservation 
of the health of persons committed to jail, the 
board of commissioners of each county shall mark 
out such a parcel of the land as they think fit, not 
exceeding six acres, adjoining the prison, for the 
rules thereof; and every prisoner not committed 
for treason or felony, giving bond with good se- 
curity to the sheriff of the county to keep within 
the rules, shall have liberty to walk therein, out 
of the prison, for the preservation of his health; 
and on keeping continually within the said rules, 
shall be deemed to be in law a true prisoner. In 
order that every person may know the true bounds 
of said rules, they shall be recorded in the county 
records, and the marks thereof shall be renewed 
as occasion may require. (Rev., s. 1339; Code, 
BP S466>. RuCe Gr Oo, tL: 1741 or ser8ia s Cam 
1321.) 

Editor’s Note.—The first provision for prison bounds in 
this State was enacted by the Act of 1741, chap. 33, sec. 3, 
which is c. 90, sec. 11, of the Rev. St. It seems to be based 
on a known usage and regulation respecting prisons in 
England. There, by “rules’ of the several courts, debtors 
and prisoners for misdemeanors have the liberty of walking 
in the prison yards, or within such other limits as the 
courts prescribe for their respective prisoners, at such 
hours and on such days as “the rules’? may designate. The 
“grounds” came in time to be called the “rules of the pris- 
Ons. 

In our Act of 1741 the court was authorized to mark off 
the said prison bounds, or the “rules of the prison.” (For 
a construction of that Act, see Ex parte Bradley, 26 N. C. 
543, 544.) This has been changed by making it the duty of 


the county commissioners to lay off the said bounds. 
Purpose.—Both the words and the policy of the section 


apartments for the 
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show the purpose to be simply to preserve the health of 
those who are so unfortunate as to be in prison. Northam 
Vio erty. UMN. Ce 175, 176; 

Application.—This ‘section does not apply in favor of 
persons who have been convicted of criminal offenses and 
sentenced to imprisonment by the judgment of the court. It 
applies to prisoners who in civil cases are committed to 
jail on mesne process or on final judgment, and in criminal 
cases when the prisoner is committed to jail for lack of bail, 
in order to secure his presence before the appropriate court 
to answer the criminal charge preferred against him. State 
v. Pearson, ‘100 N. C. 414, 417,.6 S. E. 387. 

Sheriff Not Guilty of Escape.—By taking a bond from a 
prisoner under this section, the sheriff is guilty of no es- 
cape in letting him out of the walls of the prison, for he 
does only what the law requires of him. Northam vy, 
Terry, 30 N. C. 175, 176. 

When Bond Void. — A bond for keeping the prison 
bounds, taken from a person arrested before he has been 
committed to close custody, is void. Northam v. Terry, 
SUIS LORS ivy 

When Prisoner Need Not Tender Bond.—Where a pris- 
oner, desirous of being admitted to the prison bounds, ap- 
plies to the sheriff, and offers to prepare a bond with ample 
security, and the sneriff refuses to admit him to the rules, 
or to take any bond, such conduct on the part of the sheriff 
is a waiver of any further act to be done by the prisoner, 
and renders it unnecessary for the prisoner to prepare and 
tender a ‘bond written and executed in order to maintain 
his action. Mann vy. Vick, 8 N. C. 427. 


Art. 8. County Revenue. 


§ 153-55. Unlawful for counties not to reduce 
ad valorem taxes; exceptions; other levies void.— 
As it was intended by the State Highway Com- 
mission Act and the Six Months School Term Act 
and other acts tending to this result to effect a 
reduction of ad valorem taxes in the severai coun- 
ties of the State, it is hereby declared to be un- 
lawful for any board of county commissioners, for 
the fiscal year one thousand nine hundred and 
thirty-one—one thousand nine hundred and thirty- 
two and other fiscal years succeeding to make any 
tax levy, which in the gross does not reflect within 
three per cent (3%) a reduction in the ad valorem 
taxes accomplished by these acts. The tax rate 
for one thousand nine hundred and thirty—one 
thousand nine hundred and thirty-one shall be 
the standard from which the reduction shall be 
made. To this prohibition there shall be the fol- 
lowing exceptions: 

A. If there should’ be a new assessment of 
the value of property for taxation and that as- 
sessment should show a reduction in the value 
of such taxable property, then said board of 
county commissioners, or any one of them, if the 
reduction is local, shall levy, in addition to the 
rate fixed hereinbefore, a rate increased suffi- 
ciently to take care of this decrease in the valua- 
tion of property in the particular county involved. 

B. To prevent a current deficit and, if an 
emergency should arise, requiring the levy of an 
additional rate of taxation in a particular county, 
greater than that herein provided and_ there 
should be existing authority for such levy, then 
the board of commissioners of any county or 
counties in which such emergency should arise 
shall be permitted to increase the rate of taxation 
sufficiently to meet such emergency, when it is 
declared and the facts upon which the declaration 
is made are entered at large upon the minutes of 
the board and the whole matter is referred to the 
Local Government Commission of the State of 
North Carolina, which shall have authority to 
pass upon the application and if, in the opinion 
of that Commission, a levy of the additional rate 
is reasonably necessary, then upon certifying this 
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fact to any board of county commissioners, that 
board shall have authority to increase the levy to 
the extent necessary to meet the contingency. 
Standard form of application shall be prescribed 
by the Local Government Commission. 

C. Levies for debt service on outstanding valid 


indebtedness heretofore incurred, or hereafter 
permitted by the Local Government Commis- 
sion. 

Except as herein permitted, any levy made 


by any board of county commissioners, in excess 
of the limit herein fixed, shall be absolutely void, 
for whatever purposes such excess shall be levied. 
(1931, c. 134.) 


Editor’s Note.—The meaning of this enactment is not en- 
tirely clear, except as an expressed determination to have 
reduced ad valorem taxes. It seems to mean that, taking 
the tax rate for the current year as a standard and de- 
ducting the road tax and the general school tax, the rate 
must show an ad valorem reduction of the remainder within 
three per cent. 9 N. C. Law Rev. 362. 

The act required the Secretary of State to cause one 
thousand copies to be printed and distributed as follows: 
One copy to the chairman of the board of commissioners, 
one copy to the auditor or county accountant, and one copy 
to the Chairman of the Board of Education, of each and 
every county. 

Public Laws 1931, c. 255, empowered the Board of Com- 
missioners of Guilford County, in their discretion, to levy 
the full amount of the tax for the maintenance of the county 
tuberculosis hospital or so much of the amount duly au- 
thorized as may be necessary to maintain the hospital ade- 
quately, and to provide for as many persons afflicted with 
tuberculosis as is possible, notwithstanding the provisions 
of this section. 


§ 158-56. Taxes collected by sheriff or tax col- 
lector.—The county taxes shall be collected by 
the sheriff of the county or the tax collector if 
one is provided by law. (Rev., s. 13876; Code, s. 
WOO R. GC. .C. 28S. oe TOS, Cy 00 moe ies me Slee 
B23" Caoy acon) 


County Taxes Defined—The words “county taxes” in- 
clude all amounts levied by taxation and which are to 
be used in the counties where they are collected, and where 
they are paid to the county treasurer. Board v. Commis- 
sioners; 187 N.> C.'63;" 49° Ss -E. ~47. 

Must Be Collected by Sheriff. — County taxes must be 
collected by the sheriff of the county. Board vy. Commis- 
sioners, 137 N. C. 63, 65, 49 S. E. 47. 

Constitutional Office.—The Legislature may, within rea- 
sonable limits, diminish the emoluments of an office by 
the transfer of a portion of its duties to another office, 
or by reducing the salary or the fees, for the incumbent 
takes the office subject to the power of the Legislature to 
make such changes as the public good may require. There 
are offices created by the Constitution which are placed 
beyond the control of the General Assembly, so that body 
can neither abolish the office nor reduce its compensation. 
Mial vi) Billington, 134°N. C.13l,-46°S. EB. 96ls “Statet 
Gales, 77 N. C. 283; Mills v. Deaton, 170 N. C. 386, 388, 87 
S. E. 123; Commissioners v. Steadman, 141 N. C. 448, 54 S. 
E. 269. 

Same—Not to Be Deprived of Right.—The sheriff can- 
not be deprived of the right to collect taxes by an act of 
the Legislature, since the office is a constitutional one, 
and to allow it to be stripped of its*more important func- 
tions at the will of the Legislature would be equivalent to 
destruction. King v. Hunter, 65 N. C. 603, 611. 

Upon Insanity of Sheriff.—Upon the official ascertain- 
ment of the insanity of a sheriff his sureties have the right 
to collect the current tax list then in his hands. Somers v. 
Commissioners, 123 N. C. 582, 584, 31 S. E. 873. 

School Taxes Included.—All the school taxes are in- 
cluded in the accounting to be made between the county 
treasurer and the sheriff. Tillery v. Candler, 118 N. C. 888, 
889, 24 S. E. 709. 

Commission out of School Tax.—A sheriff is entitled to 
commissions for the collection of the school tax. Board v. 
Commissioners, 137 N. C. 63, 49 S. E. 47. 5 

Overpayment.—The State Auditor is authorized to make 
deduction of over-payment in the settlement for taxes col- 
lected when there is error in the 
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amount,’ etc., and though the same deductions and cor- 
rections are permitted the county in making settlements 
under this section, these statutes are inapplicable when the 
credits claimed are not from either of these causes; and to 
allow them otherwise would be to permit an offset or count- 
erclaim. Commissioners v. Hall, 177 N. C. 490, 99 S. E. 372. 

Liable as Insurer.—The authorities are decidedly in favor 
of the doctrine that ‘a tax collector is an insurer of the 
safety of all moneys officially received by him against loss 
by any means whatever, including such losses as arise from 
the act of God or the public enemy. In the courts of the 
United States this absolute liability is put mainly on pub- 
lic policy and the evil consequences which would follow 
from any less rigid rule. United States v. Doshiell, 4 Wall, 
182, 18 I.. Ed. 319; United States v. Prescott, 3 How., 578, 587, 
11 L. Ed. 734; United States v. Keehler, 9 Wall., 83, 19 L. 
Ed, 574. The reasons apply with equal force to State of- 
ficials who receive public money, and the same doctrine has 
accordingly been held in Musey v. Shattuck, 1 Denio 233. 
Thompson vy. Trustees, 30 Ill., 99; Hancock v. Hazzard, 12 
Cush. (Mass.) 112; Atkinson v. Whitehead, 66 N. C. 286; 
Atlantic etc... ik. Co; “vy, -Cowles; 69. Nj UC) i59sestate, Vv. 
Clarke?73 N.C. 255, 257. 

Obligation Not a Debt in Ordinary Sense.—The obliga- 
tion of a sheriff to settle for county taxes collected in ac- 
cordance with “‘the list of taxables’’ furnished him, is not 
a debt in the ordinary sense but a charge imposed by the 
Legislature, or under its authority, permitting no offset or 
counterclaim by the sheriff claiming over-payment in his 
settlement for previous years, in an action to recover the 
amount due by him in accordance with the list furnished for 
him the current year. Commissioners v. Hall, 177 N. C. 490, 
99S... B. 372. 

Tax Lists in Sheriff’s Hands upon Expiration of Term.— 
While collecting the county taxes is made a part of the 
duties of a sheriff, it is a separate function, and exists after 
his term as such, for the purpose of collecting, from the tax 
lists in his hands, the taxes for the current year, in the 
absence of legislation to the contrary. Commissioners v. 
Barasml7s ees einas/on 92) OL) b. 176! 

Failure to Answer to Treasurer of Public Buildings. — 
Where the condition of a sheriff’s bond was in these words, 
“that he shall well and truly account for and pay into the 
hands of the county trustee, for the time being, all such 
sum or sums of money as may be or shall come into his 
hands, or which he ought to collect for the use of the 
county; and in all things comply with the acts of the Gen- 
eral Assembly in such case made and provided;” it was 
held, that when the sheriff had received a part of the tax 
laid for the repairs of public buildings, the condition of 
his bond was violated upon non-payment of it to the treas- 
urer of public buildings, to whom, by the Act of 1808, the 
sheriff was directed to pay it. Cameron v. Campbell, 10 
IN; Cree. 

Change of Pay from Salary to Fee Basis. — An act of 
the Legislature changing the pay of the sheriff from a sal- 
ary to a fee basis, where it does not direct the incumbent 
sheriff to deliver the tax list to his successor, will not be 
construed so as to deprive the incumbent sheriff of the 
emoluments of his term by requiring that he deliver the 
tax lists to his successor. Commissioners v. Bain, 173 N. 
S677; 02 eo? 1.0 1/6: 

The Legislature, during a sheriff’s term of office, may 
place the sheriff on a salary and provide that the fees for 
collecting taxes shall go to the county. Mills v. Deaton, 170 
INGy SGA shsleteetsyei si a gla UR 

Appeal from Commissioners Not Allowed. — An appeal 
does not lie from the refusal of the county commissioners 
to allow credits claimed by a sheriff in his settlement with 
the county. McMillan vy. Commissioners, 90 N. C. 28. 

Commissioners Cannot Release.—The county commission- 
ers have no power to release the sheriff from his liability 
to account for and pay over the county taxes. State v. 
Miarke.7o IN. C, -255, 257. 


§ 153-57. Statement of fines kept by clerk.—It 
is the duty of the clerks of the several courts, and 
of the several justices of the peace, to enter in a 
book, to be supplied by the county, an itemized 
and detailed statement of the respective amounts 
received by them in the way of fines, penalties, 
amercements and forfeitures, and said books shall 
at all times be open to the inspection of the public, 
Mereys,) Si) o377. Gode, isi: 725; 1878-4, cy 116)8..:45 
eer, wc. 96, s: 1+.C. 8, 1323.) 


Cross Reference.—As to failure to keep proper records, see 
§8§ 14-230 and 14-231. 
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§ 153-58. Fines paid to treasurer for schools; 
annual report.—All fines, forfeitures, penalties and 
amercements collected in the several counties by 
any court or otherwise shall be accounted for and 
paid to the county treasurer by the officials re- 
ceiving them within sixty days after receipt there- 
of, and shall be faithfully appropriated by the 
county board of education for the establishment 
and maintenance of free public schools; and the 
amounts collected in each county shall be an- 
nually reported to the superintendent of public 
instruction on or before the first Monday in Jan- 
uary, by the board of commissioners. (Rev., s. 
1378; Const., Art IX, s. 5; Code, ss. 724, 726; R. 
OF C08 e057 15791, 96. 68.00, 56 C im. toe4s) 


Cross Reference.—As to application of proceeds of dog tax 
to school funds, see § 67-13. 

Constitutional Provision——The Constitution, Art. IX, sec. 
5, appropriates all fines for violation of the criminal laws 
of the State for establishing and maintaining free public 
schools in the several counties—whether the fines are for 
violation of town ordinances made misdemeanors by stat- 
ute or other criminal statutes. Board v. Henderson, 126 
INA Ca56895) 3610.) Ba 158. 

Only Clear Proceeds.—Only the clear proceeds of such 
penalties as accrue to the State go to the school fund. 
State v. Maultsby, 139 N. C. 583, 51 S. E. 956. 

“Clear Proceeds” Defined.—By ‘clear proceeds’? is meant 
the total sum less only the sheriff’s fees for collection, when 
the fine and costs are not collected in full. This has 
been fully discussed and settled. State v. Maultsby, 139 N. 
C. 583, 585, 51 S. EB. 956; Board v. Henderson, 126 N. C. 
689, 36 S. E. 158; School Directors. v. Asheville, 137 N. C. 
503s 508s 50) See ye 279) 

A Fine Defined.—A fine is the sentence pronounced by 
the court for a violation of the criminal law of the State. 
Board v. Henderson, 126 N. C. 689, 36 S. E. 158. 

Fines, from their nature, being punishment for violation 
of the criminal law, are imposed in favor of the State and 
belonging to the State, the Legislature can not appropriate 
their clear proceeds to any other purpose than the school 
fund. State v. Maultsby, 139 N. C. 583, 51 S. E. 956; Kat- 
zenstein v. Raleigh, etc., R. Co., 84 N. C. 688; State v. 
Marietta, ete, R. Co., 108 N. C. 24, 30-32, 12 S. . 1041; 
Sutton vy. Phillips, 116 N. C. 502, 21 S. EF. 968, and cases 
there cited and reaffirmed in Goodwin v. Fertilizer Co., 119 
N. C. 120, 122, 25 S. BE. 795; Carter v. Wilmington, etc., R. 
Co., 126 N. C. 437, 445, 36 S. E. 14; Board v. Henderson, 
126 N. C. 689, 695, 36 S. E. 158; School Directors v. Ashe- 
ville, 137 N. C. 503, 508, 50 S. EH. 279. 


Penalty Defined.—A penalty is the amount prescribed for 
a violation of the statute law of the State or the ordinance 
of a town, and is recoverable in a civil’ action of debt. 
Board v. Henderson, 126 N. C. 689, 36 S. E. 158. 

Fines, Etc., of Municipality—The section does not extend 
to fines, penalties or forfeitures, incurred, or arising in the 
enforcement of ordinances and rules adopted by a municipal 
corporation for local government. They do not ‘“‘accrue to 
the state,” nor are they collected in the counties for a 
violation of penal or military law, or by county officers 
upon whom this duty is devolved. Wake Com’rs v. Raleigh, 
SS NieG,, 12058122. 


When Collected by Mayor of Town.—Where such fines are 
collected through the mayor of a town, by virtue of his au- 
thority as justice of the peace, they are to be accounted 
for to the board of education. It is otherwise as to pen- 
alties imposed for the violation of town ordinances, which 
are to be sued for. Board v. Henderson, 126 N. C. 689, 
SOm Orme loos 

An action by a county board of school directors for fines 
and penalties ‘collected by a city is barred within three 
years. School Directors v. Asheville, 128 N. C. 249, 38 S. 
E. 874. 


Forfeited Bond of Prisoner.—Where the Governor has 
granted requisition for a fugitive from justice from another 
state, to be turned over to the agent of that state here, 
and the prisoner sued out the writ of habeas corpus before 
a judge of the superior court, and pending this proceeding 
he forfeits his appearance bond, payable to the State of 
North Carolina, the penalty on the bond falls within the 
provisions of this section and goes to the benefit of the 
public schools fund of the county, and not to the agent of 
the state whose requisition had been honored. In re 
Wiggins, 171 N. C. 372, 88 S. E. 508. 
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§ 153-59. Expenditures of county funds directed 
by commissioners.—The board of commissioners 
is invested with full power to direct the applica- 
tion of all moneys arising by virtue of this chap- 
ter for the purposes herein mentioned, and to any 
other good and necessary purpose for the use of 
the’ cotinty. (Rev. "s. 137939 Godes-s0753-9 Re °C, 
Ce28 GAGs 1777) Cutest CO. Sa 1325) 


Necessary Expenses Determined by Commissioners.—In 
Wilson v. Holding, 170 N. C. 352, 356, 86 S. EK. 1043, Walker 
J. speaking for the court says: “We have repeatedly held, 
beginning with Broadnax vy. Groom, 64 N. C. 244, 250, and 
ending with Comrs. v. Comrs., 165 N. C. 632, 81 S. E. 
1001, and more recently Hargrave v. Comrs., 168 N. C. 
626, 84 S. E. 1044, that what is a ‘necessary expense’ for 
a county is to be determined by the sound judgment and 
discretion of its board of commissioners.”’ 

It is within the province of the courts to determine what 
expenditures fall within the definition of the necessary ex- 
penses of a county, the authority for controlling the com- 
missioners in incurring a debt, when the expense is neces- 
sary, is not within the purview of the judicial authority. 
Burgin v. Smith, 151 N. C. 561, 566, 66 S. E. 607, citing 
Hightower v. Raleigh, 150 N. C. 569, 65 S. E. 279; Crom- 
artie v. Commissioners, 87 N. C. 134; Broadnax v. Groom, 
64 N. C. 244. 

Power to Create Necessary Debts.—The Legislature may 
confer upon a county the power to create debts for neces- 
sary expenses, without the approval of “a majority of the 
qualified voters” in the county. Evans v. Commissioners, 
89 SNC. 154) 

When Commissioners’ Actions Not Subject to Review.— 
The commissioners’ exercise of their discretion will not be 
reviewed except when mala fides is shown. Jackson v. 
Commissioners, 171 N. C. 379, 382, 88 S. EK. 521. 

Support of Convicts.—The support of the county convicts 
must be paid out of the general county fund. Chambers 
v. Walker, 120 N.- C. 401, 27 S. E: 77. , 

Legislature to Determine upon Care of Indigent.—It is 
the exclusive right of the Legislature to determine how 
the indigent of the State entitled to support shall be ascer- 
tained, and from what fund and by whom allowances for 
their support shall be made. Board v. Commissioners, 113 
ING Co 3/9 1308, 0180. 6b). BO0l. 

County May Hire Auditors.—The commissioners of a 
county have the right to contract with skilled expert ac- 
countants for the auditing of the books and accounts of the 
varicus departments of the county at a price agreed upon, 
and empowers them to order that the same be paid by the 
county treasurer out of the county funds. Wilson v. Hold- 
ing: t/Oe Naw ans, Suomi. 1043. 


§ 153-60. County officers receiving funds to re- 
port annually.—Sheriffs, treasurers, clerks of any 
court, registers of deeds and all other officers of 
the several counties, into whose hands any public 
funds may come by virtue or uncer color of their 
office, shall make an annual account and report of 
the amount and management of the same, on the 
first Monday of December, or oftener if required, 
in each year, to the board of commissioners. Such 
report shall give an itemized and detailed account 
of the public funds received and disbursed, the 
amount, date and source from which it was re- 
ceived, and the amount, date and person to whom 
paid. It shall be addressed to the chairman of 
the board of commissioners for the county, and 
shall be subscribed and verified by the oath of 
the party making the same, before any person au- 
thorized to administer oaths. (Rev., s. 1380; 
Code,.s. 7385 187455, ¢/°151%4s8.615\°1876-7.)c.. 276, 
hye Aid GAS Wie Ba F 


Cross References.—As to embezzlement of funds by pub- 
lic officers, see § 14-92. As to failure to report and turn 
over money, see § 14-231. 


§ 153-61. Board to enforce duty to report.—lIf 
any person required to make any of the reports 
herein provided for fails to do so, or if, after a re- 
port has been made, the board of commissioners 
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disapprove the same, such board may take such 
legal steps to compel a proper report to be made, 
either by suit on the bond of such officer failing 
to comply or otherwise, as said board may deem 
best. (Rev., s. 1381; Code, s. 730; 1874-5, c. 151, 
s: 3: 1876-7, c..276, s. 3% C..S. 1327.) 


§ 158-62. Reports to be recorded in register’s 
office.—If the board of commissioners approves of 
any of the said reports, it shall cause the same to 
be registered in the office of the register of deeds 
in a book to be furnished to the register of deeds 
by the county, which book shall be marked and 
styled Record of Official Reports, with a proper 
index of all reports recorded therein, and each 
official report shall, if approved, be indorsed by 
the chairman of the board with the word “ap- 
proved,” with the date of approval, and when re- 
corded by the register of deeds he shall indorse 
thereon the date of registration, the page of the 
Record of Official Reports upon which the same 
is registered, sign the same and file it in his office. 
(Rev.,.:s: 1382s. :Code,.s; 729; .1874-5, ¢. 151,4s.123 
1S7G27)E) 276.8sr' 2: 7G. (S.41828.) 


§ 153-63. Penalty for failure to report—If any 
clerk, sheriff, justice of the peace, or other officer, 
fails or neglects to account for and pay over as 
required by law any taxes on suits, or any fines, 
forfeitures and amercements, as required by this 
chapter, or fails to make the returns herein speci- 
fied, he shall forfeit and pay five hundred dollars, 
to be recovered in the name of the board of com- 
missioners for the use of the public schools of the 
county. (Rev., .s..1383;. Code, s. 7643. RB; Ciic. 283 
SOU7s91 8085 C1756391.S09. 9 ch 169. S13 Croo4-slooU, 
Cr dese iets. Cie ta205) 

“Account” Defined.—An account is defined to be “a state- 
ment in writing of debts and credits, or of receipts and 
payment; a list of items of debts and credits, with their 
respective dates.” Black’s Dictionary, p. 17. In this sec- 
tion the word is used in this sense, and when not only an 
account, but payment or settlement, is intended, additional 
words are used to express that idea. State v. Dunn, 134 
N. C. 663, 668, 46 S. E. 949. 

Penalty Statute Construed Strictly—A penalty statute 
must be strictly construed in accordance with the mean- 
ing of the words employed, and must not be extended by 
implication or construction when the act complained of 
does not fall clearly within the spirit and letter thereof. 
Alexander v. R. R., 144 N. C. 93, 56 S. E. 697. 

Liability of Clerk for Taxes on Suits.—A superior court 
clerk, who collects taxes upon suits to an amount unau- 
thorized by~law, is nevertheless bound to account for the 
same to the proper county officer. Hewlett v. Nutt, 79 
Nin Ga 263: 

Same—Limitation.—An action against a clerk for a pen- 
alty, if not brought within one year, is barred by the 
statute of limitations. Hewlett v. Nutt, 79 N. C. 263. 

Same—County Treasurer as Plaintiff.—The county treas- 
urer is the proper plaintiff in an action on the bond of a 
superior court clerk to recover money collected by him as 
taxes on suits. Hewlett v. Nutt, 79 N. C. 263. 


§ 158-64. Demand before suit against munici- 
pality; complaint—No person shall sue any city, 
county, town or other municipal corporation for 
any debt or demand arising out of contract when 
the damages are liquidated unless the claimant 
has made a demand upon the proper municipal 
authorities. And every such action shall be dis- 
missed unless the complaint is verified and con- 
tains the following allegations: (1) That the 
claimant presented his claim to the lawful munic- 
ipal authorities to be audited and allowed, and 
that they had neglected to act upon it, or had dis- 
allowed it; or (2) that he had presented to the 
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treasurer of said municipal corporation the claim 
sued on, which had been so allowed and audited, 
and that such treasurer had notwithstanding neg- 
lected to pay it. (Rev., s. 1384; Code, s. 757; C. 5. 
1330.) 


Purpose of Section—The purpose of this section was to 
give the municipality an opportunity to pass upon and 
pay a claim involving a money demand before it could be 
subjected to the burden and expense of litigation. It man- 
ifestly has no application to suits in equity the object of 
which is to protect and preserve the rights of complain- 
ant as against threatened action by the city or its offi- 
cers. | George vy. Asheville, $0 EF. (2d)%50; 53, 103 "A. L,. 
R. 568. 

Demand Must Be Alleged. — This section expressly re- 
quires the demand to be alleged in the complaint. Williams 
v. Smith, 134 N. C. 249, 252, 46 S. BE. 502. And is manda- 
tory. R. R. v. Reidsville, 109 N. C. 494, 500, 13 S. E 
865; citing Tove v. Commissioners, 64 N. C. 706. 

Allegation that claimant had made demand for payment 
of municipal interest coupons upon the city manager of a 
city operating under Plan D, is insufficient allegation of de- 
mand upon the “proper municipal authorities’? as required 
pe this section. Nevins v. Lexington, 212 N. C. 616, 194 S. 

. 293. 

An action to recover the face value of interest coupons on 
municipal bonds, payment having been refused except at a 
lower rate of interest, is an action ex contractu, and this 
section, requiring as a condition precedent that demand for 
payment be made upon the proper municipal authorities, is 
applicable. Nevins v. Lexington, 212 N. C. 616, 194 S. E. 
293. 

Same—Failure Taken Advantage of by Demurrer.—It has 
been uniformly held that failure to allege the demand may 
be taken advantage of by demurrer. Williams v. Smith, 
134 N. C. 249, 252, 46 S. E. 502, citing Love v. Commis- 
sioners, 64 N. C. 706; Jones v. Commissioners, 73 N. C. 182. 

Verification of Pleading.—When an action against a city 
on a money demand is instituted in a justice’s court ‘the 
pleading must be written and verified, since this section so 
requires, and defendant city’s motion to nonsuit should be 
allowed when the action is instituted by summons without 
written pleadings. Kalte vy. Lexington, 213 N. C. 779, 197 
Sih. 5691. 

“Audit”? only Applies to Actions Ex Contractu. — In 
Sheilds v. Durham, 118 N. C. 450, 452, 24 S. KE. 794, Furches, 
J., speaking for the court, said: ‘‘We find that all the law 
dictionaries which we have been able to consult define the 
word ‘audit’ to apply only to claims ex contractu. Abbott, 
Bovier, Rapalje and Tawrence. And these authorities have 
aided us in coming to the conclusion that this section does 
not apply to an action for damages like this. Indeed, we 
do not see how such a claim as this could be audited. It 
might be compromised by the parties; but this is much 
more than auditing the same. It is the work of both 
parties—the agreement of minds, contract and not an ex 
parte process of auditing,” cited, approved and followed in 
Sheldon v. Asheville, 119 N. C. 606, 610, 25 S. E. 781. 

When Judgment Obtained Notice Unnecessary.—When a 
judgment has been obtained against a county or other 
municipal corporation, it is not necessary that notice as 
required in certain cases by this section should be given 
before bringing an action for mandamus to compel the pay- 
ment of the judgment. Nicholson v. Commissioners, 121 
Mes | Cae275) a7. 152996: 

Includes Claims Ex Contractu for Amount Certain.—Claims 
against county, including claims ex contractu for amount 
certain, must be filed as required by this and the following 
section. Efird v. Board of Com’rs, 219 N. C. 96, 12 S. E. 
(2d) 889. 

Not Applicable to Actions Ex Contractu unless Damages 
Are Liquidated. Sugg v. Greenville, 169 N. C. 606, 617, 86 
S. E. 695, citing Frishby v. Marshall, 119 N. C. 570, 26 S. 
EB. 251; Neal v. Marion, 126 N. C. 412, 35 S. E. 812. 

Recovery of Taxes Illegally Collected. — Where a tax- 
payer has paid his taxes authorized by an unconstitutional 
statute under protest, and has complied with the provisions 
of Revisal, sec. 2855, which regulates and controls actions 
to recover illegal taxes paid under protest, it is unneces- 
sary to the maintenance of his action to recover them that 
he follow the provisions of this section, requiring that he 
present his claim and make his demand, ete. R. R. v. 
Cherokee County, 177 N. C. 86, 87, 97 S. E. 758. 

Cited in Ivester v. Winston-Salem, 215 N. C. 1, 1S. E. 
(2d) 88. 


§ 153-65. Accounts to be itemized, verified, and 
audited.No account shall be audited by the board 
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for any services or disbursements unless it is first 
made out in items and has attached to and filed 
with it the affidavit of the ciaimant that the serv- 
ices therein charged have been in fact made and 
rendered, and that no part thereof has been paid 
or satisfied. Each account shall state the nature 
of the services, and where no specific compensa- 
tion is provided by law, it shall also state the time 
necessarily devoted to the performance thereof. 
The board may disallow or require further evi- 
dence of the account, notwithstanding the verifica- 
tion. (Rev., s. 1385; Code, s. 754; 1905, c. 55; 
1868, CS 20)s.- 10251981, ¢..-445;, CoS. 1331.) 


Duty of Commissioners.—The law commits to the board 
of commissioners the power and duty of auditing and pass- 
ing upon the validity of claims. If they refuse to audit 
or act upon a claim, mandamus will lie to compel them to 
do so. Martin v. Clark, 135 N. C. 178, 179, 47 S. E. 397; 
Bennett v. Comrs., 125 N. C. 468, 34 S. E. 632; Hughes v. 
Commissioners, 107 N. C. 598, 12 S. E. 465. 

Orders Not Negotiable—‘‘Orders or warrants issued by a 
municipal corporation are mot negotiable and carry with 
them none of the privileges of negotiable paper except to 
pass by delivery upon indorsement.’”’ Daniel Neg. Inst., 
sec. 427; 1 Dillon Mun. Corp., sec. 487; Wright v, Kinney, 
123" IN] CS 618! 621, «61 (S25. +874: 

In Wall v. Monroe, 103 U. S. 74, 26 IL. Ed. 430, Field, J., 
says: “The warrants, being in form negotiable, are trans- 
ferable by delivery so far as to authorize the holder to de- 
mand payment of them and to maintain in his own name an 
action upon them.” Wright v. Kinney, 123 N. C. 618, 621, 
SI Sa Be 874. 

Unauthorized Indorsement. — The unauthorized indorse- 
ment of ‘approved’? signed by the chairman of the county 
commissioners of a county order invalid upon its face, will 
not render him personally liable, in the absence of fraud 
and misrepresentation. Wright v. Kinney, 123 N. C. 618, 
G19 isd On yor. 

What Claims Need Not Be Audited.—While unadjusted 
claims are required to be audited and ordered to be pail, 
absolute and unconditional obligations already ascertained 
and audited are in themselves and upon their face an or- 
der and authority in the financial officer, possessing the 
means not otherwise appropriated, to pay on presentation. 
Leach v. Commissioners, 84 N. C. 829, 830. 

Presumption as to Warrants.—The presumption is that 
orders issued by county commissioners are for necessary 
expenses and valid. McCless v. Meekins, 117 N. C. 34, 
San o/s 2d ROME ee 99) 

Same—Prima Facie.—All the courts agree that municipal 
warrants are mere prima facie and not conclusive evidence 
of the validity of the allowed claims against the county by 
which they were issued. The county is not estopped from 
questioning the legality of the claims. Wall v. Monroe, 
103 U. S. 745; Ouacahita v. Wolcott, 103 U. S. 559, and Mer- 
ritt v. Monticeilo, 138 U. S. 673, and cases therein cited. 
Quoted, approved and followed in Wright v. Kinney, 123 N, 
C618 6215 S31 Sb S74: 

The allowance of a claim by a county board of commis- 
sioners is not final and conclusive, but is only prima facie 
evidence of the correctness of the claim. In the case of 
Commissioners v. Keller, 6 Kan., 510, it is held that the al- 
lowance of a claim by the county board is not final and 
conclusive. It may be re-examined by the hoard itself, and 
on appeal may be examined or disallowed in whole or in 
part by the court. Abernathy v. Phifer, 84 N. C. 712, 714. 

Remedies of Holder.—The holder of a valid county war- 
rant, who is refused payment, has two remedies against the 
county treasurer—either to sue him on his bond, or to ap- 
ply for a mandamus—over neither of which has a justice 


of peace jurisdiction. Wright v. Kinney, 123 N. C. 618, 
6215, 31. S. 8.3874 
When County Treasurer Should Refuse to Pay.—If the 


county treasurer deems the warrant drawn in contravention 
of a constitutional provision or limitation, he should refuse 
to pay it. Martin v. Clark, 135 N. C. 178, 180, 47 S. E. 397. 

When a Mandamus Will Lie—A mandamus will lie to 
compel a county treasurer to pay a warrant out of a specific 
fund, the warrant having been drawn by thé county com- 
missioners. Martin vy. Clark, 135 N. C. 178, 47 S. E. 397. 

If, after the hearing, they refused to allow or issue a 
warrant for its payment, an action will lie against the 
commissioners to establish the debt, and for such other re- 
lief as the party may be entitled to. Martin v. Clark, 135 
N. C. 178, 180, 47 S. E. 397; Hughes v. Comrs., 107 N. C. 
598, 12 S. E. 465. 
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§ 153-66. Accounts to be numbered as presented. 
—All accounts presented in any year, beginning at 
each regular meeting in December, shall be num- 
bered from one upwards, in the order in which 
they are presented, and the time of presentation, 
the names of the persons in whose favor they are 
made out, and by whom presented, shall be care- 
fully entered on the minutes of the board; and no 
such account shall be withdrawn from the custody 
of the board or its clerk, except to be used as evi- 
dence in a judicial proceeding, and after being so 
used it shall be promptly returned. (Rev., s. 1386; 
Code. sintb5: 1868ycee0 uso aC. wouelsoe) 


§ 153-67. Claims to be numbered as allowed; 
copy to board annually.—The clerk of the board 
of commissioners, if so ordered by the board, shall 
number all claims, orders and certificates that may 
be allowed by the board in a book kept for that 
purpose, and he shall annually, the day before the 
board proceeds to lay a county tax for the ensuing 
year, furnish the chairman of the board with a 
copy of the same. © (Reyv., s. 1387; Code, s. 751; &. 
CPC 288s 105-1798, tease Ga orasaae) 


§ 153-68. Annual statement of claims and reve- 
nues to be published.—The board shall cause to 
be posted at the courthouse within five days after 
each regular December meeting and for at least 
four successive weeks, or after each regular 
monthly meeting, if they deem it advisable, and 
for one week, the name of every individual whose 
account has been audited, the amount claimed and 
the amount allowed; and also at the same time 
and in the same manrer post a full statement of 
county revenue and charges, showing by items the 
income from every source and the disbursements 
on every account for the past year, together with 
the permanent debt of the county, if any, when 
contracted, and the interest paid or remaining un- 
paid thereon. The board shall also publish the 
said statement in some newspaper in the county. 
CRevi's./ 1388") Codes: 752) 1901hicy 196-81 905.0c. 
PVH EM Saas ves WISIN AD) 


Local Modification.—Union: 1929, c. 154. 4 

Requirement Applies to Incoming Board.—The statement 
required to be published ‘‘within five days after each reg- 
ular December meeting,” is for the incoming board, and 
the statute imposing the penalty, under the strict con- 
struction required, is not applicable to members of the out- 
going board. Shelton v. Moody, 146 N. C. 426, 59 S. E. 994. 

Cited in Jones v. Alamance County, 212 N. C. 603, 194 S. 
E. 109, 


Art. 9. County Finance Act. 


§ 153-69. Short title. — This article shall be 
known and may be cited as “The County Finance 
ACtea GOS a CaS leat ly) 


Cross References.—As to I,ocal Government Act, see chap- 
ter 159. As to validation of bonds, see §$§ 159-50 et seq. 

Validity of Passage.—This act was enacted by the Gen- 
eral Assembly in compliance with all pertinent constitu- 
tional requirements. Frazier v. Board of Commissioners, 
194° IN. °C. 49; 585-138" Ss 433. 

Purpose of Act.—The purpose of the general assembly 
in enacting this act is manifest. It was to enable the 
several counties of the State not only to provide for their 
future needs by issuing bonds for purposes specified 
therein, but also to fund their valid indebtedness hereto- 
fore incurred in good faith, by issuing bonds and thus 
relieve the taxpayers of burdensome annual taxation. 
mena v. Craven County, 194° N. Ce 358,362," 139°) S. 

: 8. 

It is the declared purpose of this act to put the various 
counties of the state in a position to live within their in- 
aes Commissioners’ v. Assell, 194 N. C. 412, 140 S. 

Peak 


ETC—FINANCE ACT § 153-73 
Liberally Construed.—This act should be liberally con- 


strued to effectuate its intent. Hartsfield v. Craven 


County, 194 N. C. 358, 139 S. E. 698. 

§ 153-70. Meaning of terms.—In this article, 
unless the context otherwise requires, the words— 

“Governing body” means the board of county 
commissioners, or the board or body in which the 
general legislative powers of the entire county are 
vested. 

“Clerk” means the officer acting as clerk of the 
governing body. 

“Necessary expenses” meats the necessary ex- 
penses referred to in section seven of article seven 
of the Constitution of North Carolina. 

“Published” means printed in a newspaper pub- 
lished in the county, if there be such a newspaper, 
but otherwise means posted at the court-house 
door and in at least three other public places in 
the county. 

“Chief financial officer” means the county ac- 
countant, auditor, or other officer designated or 
appointed by the governing body to supervise the 
fiscal affairs of the county, unless such officer shall 
be designated by law. (1927, c. 81. s. 2.) 


§ 158-71. Application and construction of article. 
—This article shall apply to all counties in the 
State, except as otherwise provided herein. Every 
provision of this article shall be construed as being 
qualified. by constitutional provisions whenever 
such construction shall be necessary in order to 
sustain the constitutionalty of any portion of this 
article: ss (1927167584, 36.900) 


§ 158-72. Revenue anticipation loans for ordi- 
nary expenses.—Counties may borrow money for 
the purpose of paying appropriations made for 
the current fiscal year in anticipation of the col- 
lection of the taxes and other revenues of such 
fiscal year, payable at such time or times, not later 
than thirty days after the expiration of the current 
fiscal year, as the governing board may fix. No 
such loan shall be made if the amount thereof, to- 
gether with the amount of similar previous loans 
remaining unpaid, shall exceed 50 per cent of the 
amount of uncollected taxes for the fiscal year in 
which the loan is made, as determined by the chief 
financial officer and certified in writing by him to 
the governing body. (1927, c. 81, s. 4.) 

Cross Reference.—As to limitations upon the increase of 
public debt, see N. ,C. Constitution, Art. V, § 4. 

§ 153-73. Revenue anticipation loans for debt 
service.—For the purpose of paying the principal 
or interest of bonds or notes due or to become due 
within four months, and not otherwise adequately 
provided for, any county may borrow money in an- 
ticipation of the receipt of either the revenues of 
the fiscal year in which the loan is made, or the 
revenues of the next succeeding fiscal year, and 
such loan shall be payable not later than the end 
of such next succeeding fiscal year. 

In addition to the foregoing powers, a county 
may borrow money for the purpose of refunding 
or funding the principal or interest of bonds due 
or to become due within four months and not oth- 
erwise adequately provided for, and such loans 
shall be paid not later than the end of the next 
succeeding fiscal year following the fiscal year 
within which they are made: Provided, however, 
if such loans, or any renewals thereof, shall not 
be paid within the fiscal year in which the same 
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-two sections 


§ 153-74 


are made, the governing body shall in the next 
succeeding fiscal year levy and collect a tax ad va- 
lorem upon the taxable property in the county 
sufficient to pay the principal and interest there- 
of.°(1927, G81,)s. 5:°1931, -c. 60, s; 63; 1931, c. 294; 
LOSS CApeOU Ses LOSI. Corto la Ses Qc) 


Editor’s Note.—The Act of 1931 added the second and 
third sentences to this section. 

The dates in this section were changed, by Public Laws 
1933, c. 259, from March 18th, 1931 to July Ist, 1933. 

The 1939 amendment added the second paragraph. 


§ 153-74. Notes evidencing revenue anticipa- 
tion loans.—Nezotiable notes shall be issued for 
all moneys borrowed under the two preceding sec- 
tions, which notes may be renewed from time to 
time and money may be borrowed upon new notes 
from time to time for the payment of any indebt- 
edness evidenced thereby; but all such notes and 
loans shall mature within the time limited by said 
for thé payment of the original 
loan No money shall be borrowed under said 
sections at a rate of interest exceeding the 
maximum rate permitted by law. All notes 
herein provided for shall be authorized by 
a resolution of the governing body, which shall 
fix the actual or maximum face amount of the 
notes and the actual or maximum rate of interest 
to be paid upon the amount borrowed. The gov- 
erning body may delegate to any officer the power 
to fix such face amount and rate of interest with- 
in the limitations prescribed by such resolution, 
and the power to dispose of such notes, which 
shall be executed under the seal of the county by 
the chairman and clerk of the board, or by any two 
officers designated by the board for that pur- 
pose, and any interest coupons thereto attached 
shall be signed with the manual or facsimile sig- 
nature of said clerk or of any other officer desig- 
nated by the board for that purpose. The resolu- 
tion authorizing issuance of notes for money bor- 
rowed under § 153-73 for the purpose of refunding 
or funding principal or interest of bonds shall 
contain a description of the bonds the principal 
or interest of which is to beso paid, including the 
respective amounts of such principal or interest 
and the date or dates on which the same is due 
and apayable: (1927)<c. 81, s63) 1931; he 60s159; 
TOSI sc e5lees, 2CD).) 

Cross Reference.—As to certain powers delegated in issu- 
ance of notes for temporary loans, see § 159-43, 

Editor’s Note—The Act of 1931 amended this section by 
striking therefrom the words: “If such notes mature not 
more than six months after their date, they may be dis- 
posed of either by public or private negotiations, after five 
days’ notice has been given in some newspaper having a 
general circulation in the county. If such notes mature 
more than six months after their date, they shall not be 
disposed of except in accordance with the provisions of this 
act governing the disposal of bond anticipation notes ma- 


turing more than six months from date.” 
The 1939 amendment added the last sentence. 


§ 153-75. Certification of revenue anticipation 
notes.—No revenue anticipation notes shall be 
valid unless there shall be written or printed on 
the face or the reverse thereof a statement signed 
by the chief financial officer of the county in the 
words: “This note and all other revenue anticipa- 
tion notes of the county amount to less than 50 
per cent of the amount of uncollected taxes for 
the current year’: Provided, however, that if such 
notes are issued under the authority given by § 
153-73, said statement may be either in said words 
or in the words, “This note is issued under § 


3—42 


CH. 153. COUNTIES, ETC.—FINANCE ACT 


§ 158-77 


153-73 of the county finance act for the payment 
of principal or interest of bonds or notes.” (1927, 
Cols sa 7) 


§ 153-76. Certain notes of counties validated; 
proceeds lost in insolvent banks.—Al!l notes here- 
tofore issued by counties pursuant to the provi- 
sions of the County Finance Act applicable to 
notes issued for money borrowed under § 153-73 
are hereby validated, notwithstanding that said 
notes were issued for the purpose of paying the 
principal or interest of notes evidencing indebted- 
ness incurred under § 153-72: Provided, that this 
section shall not be construed to validate securi- 
ties issued to refund or renew notes, the proceeds 
from which originally were deposited in banks 
that have failed, causing the loss of such deposits 
or making them unavailable to the unit of govern- 
ment. (1931, c. 332.) 


§ 153-77. Purposes for which bonds may be 
issued and taxes levied.—The special approval of 
the general assembly is hereby giver. to the is- 
suance by counties of bonds and notes for the 
special purposes named in this section, and 
to the levy of property taxes for the payment of 
such bonds and notes and.interest thereon. Ac- 
cordingly, authority is hereby given to all counties 
in the state, under the terms and conditions here- 
in described, to issue bonds and notes, and to levy 
property taxes for the payment of the same, with 
interest thereon, for the following purposes, in- 
cluding therein purchase of the necessary land 
and, in the case of buildings, the necessary equip- 
ment: 

(a) Erection and purchase of schoolhouses. 

(b) Erection and purchase of court-house and 
jails, including a public auditorium within and as 
a part of a court-house. 

(c) Erection and purchase of county homes for 
the indigent and infirm. 

(d) Erection and purchase of hospitals. 

(e) Erection and purchase of public 
toriums. 

(f) Elimination of grade crossings over rail- 
roads and interurban railways, including ap- 
proaches and damages, when not less than one- 
half of the cost shall be payable to the county at 
one time, or from time to time under contract 
made with a railroad or interurban railway com- 
pany, the bonds herein authorized to be for the 
entire cost or any portion thereof. 

(g) Acquisition and improvement of lands for 
public parks and playgrounds. 

(h) Funding or refunding of valid indebtedness 
if such indebtedness be payable at the time of the 
passage of the order authorizing the bonds or be 
payable within one year thereafter, or, although 
payable more than one year thereafter, is to be 
cancelled prior to its maturity and simultaneously 
with the issuance of the funding or refunding 
bonds, and all debt not evidenced by bonds which 
was created for necessary expenses of any county 
and which remains outstanding on March 7, 1927, 
is hereby validated. The term ‘indebtedness’ as 
used in this clause (h) includes all valid or en- 
forceable indebtedness of a county, whether in- 
curred for current expenses or for any other pur- 
pose, except indebtedness incurred in the name of 
a county on behalf of a school district or town- 
ship and not payable by means of taxes au- 


audi- 
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§ 153-78 


thorized to be levied on all taxable property in 
the county. It also includes indebtedness incurred 
in the name of a county board of education for the 
maintenance of schools for the six months’ term 
required by the State Constitution. It includes 
indebtedness evidenced by bonds, bond anticipa- 
tion notes, revenue anticipation notes, judgments 
and unpaid interest on said indebtedness accrued 
to the date of the bonds issued. It also includes 
indebtedness assumed by a county as well as in- 
debtedness created by a county. Bond anticipation 
notes evidencing indebtedness may, at the option 
of the governing body, be retired either by means 
of funding bonds issued under this subsection or 
by means of bonds in anticipation of the sale of 
which the notes were issued. Furthermore, the 
said word “debt” as used in this section includes 
the principal of and accrued interest on funding 
bonds, refunding bonds, and other evidences of 
indebtedness heretofore or hereafter issued. The 
above enumeration of particular kinds of debt 
shall not be construed as limiting the word “debt” 
as used in this section, the intention being that 
said word shall include debts of every kind and 
character. Bonds hereafter issued to fund or re- 
fund interest may, at the option of the governing 
body, be named or designated as certificates of in- 
debtedness. No interest accruing after the year 
one thousand nine hundred forty shall be funded 
or refunded. 

(i) A portion to be determined by the govern- 
ing body of the cost of construction of bridges at 
county boundaries, when an adjoihing county or 
mun‘cipality, within or withour the state, shadl 
have agreed to pay the remaining cost of con- 
struction. 

(j) A portion to be determined by the govern- 
ing body of the cost of public buildings con- 
structed or acquired in order that a part of such 
buildings may be used for a purpose hereinabove 
expressed when a municipality within the county 
shall agree to pay the remaining cost. 

(k) Acquiring, constructing and improving air- 
ports or landing fields for the use of airplanes 
OD OMMerealceraltam (Oe (Cus l sts Ooo mca Td. 
Sel ae Oo C600, us. O+4eLOS ow Cees on Sree meLoo Ogea Ge 


SUC, Seer moO sO eco aS...) a) 

Local Modification.—Guilford: 1933, c. 566. 

Editor’s Note.—The act of 1929 added subsection (m) 
to this section. The Act of 1931 changed the date in 


subsection (h). 

Public Laws 1933, c. 259, omitted a proviso, from subsec- 
tion (h), which related to refunding serial bonds and added 
the second sentence to the definition of the term “indebted- 


ness”? contained in that subsection. 
The amendment of 1935: omitted from subsection (h) 
of this section the words “incurred before July 1, 


1933” as they appeared in the section twice after the word 
‘“indebtedness.”? The amendment also added to that sub- 
section the last four sentences. ‘The 1935 act, which also 
amended sections, 153-78, 160-378 and 160-379, provided that 
“sections one and two of chapter two hundred fifty-nine of 
the Public Laws of one thousand nine hundred thirty-three 
be and the same are hereby amended to conform to the fore- 
going amendments.”’ Such section of the 1933 act, so far as 
the language quoted applies, amended sections 153-73, 153-110 
and 160-374. 


The 1939 amendment changed the date at the end of 
subsection (h). 
This Section Is Constitutional.—Evans v. Mecklenburg 


County, 205 N. C. 560, 564, 172 S.°E. 323. ~ 
The word “repair” although omitted in the rewriting of 
this section is ‘‘necessarily implied by law’? when construed 
in conjunction with § 153-1 and §§ 153-9, 153-49. See Harrell 
v. ‘Board: of Com’rs, 206 N. C. 225, 173 S. E. 614. 
Necessity for Submission to Voters.—A bond order passed 


CH. 153. COUNTIES, ETC—FINANCE ACT 


§ 153-78 


by the board of commissioners of a county in this state, 
under the authority and subject to the provisions of this 
and related sections, ts subject to the approval of the vot- 
ers of the county, when a petition signed by the requisite 
number of voters of said county has been filed with the 
said board of commissioners. Hemric v. Board of Com’rs, 
206 N. C. 845, 847, 175 S. E. 168. 

Authority is given the county under this section and § 
115-92 to issue without a vote bonds for sanitary improve- 
ments for its schoolhouses necessary to maintain the con- 
stitutional school term in the county, when the maturity 
dates of the bonds are within the limits fixed by § 153-80. 
Taylor v. Board of Education, 206 N. C. 263, 173 S. EB. 608. 

The board of commissioners of any county in the state, 
upon compliance with the provisions of this and the fol- 
lowing sections, has authority to issue bonds or notes of 
the county for the purpose of erecting and equipping school- 
houses and purchasing land necessary for school purposes, 
and to levy taxes for the payment of said bonds or notes, 
with interest on the same, without submitting the question 
as to whether said bonds or notes shall be issued or said 
taxes levied, in the first instance, to the voters of the 
county, where such schoolhouses are required for the es- 
tablishment or maintenance of the state system of public 
schools in accordance with the provisions of the constitu- ~ 
tion. Bridges v. Charlotte, 221 N. C. 472, 20 S. E. (2d) 825. 

Indebtedness Incurred for School Purposes.—Where a 
county under power conferred by special statute has bor- 
rowed money from time to time for the maintenance and 
equipment of its public schools, its bonds to refund the 
indebtedness so incurred are valid if issued in conformity 
with the provisions of this section. Hartsfield v. Craven 
County, 194 N. C. 358, 139 S. E. 698. 

The counties of the state are authorized by this and the 
following sections to issue bonds and notes for the erec- 
tion of schoolhouses and for the purchase of land necessary 
for school purposes, and to levy taxes for the payment of 
the same, principal and interest, not as municipal corpora- 
tions, organized primarily for purposes of local government, 
but as administrative agencies of the state, employed by 
the general assembly to discharge the duty imposed upon 
it by the constitution to provide a state system of public 
schools. Bridges v. Charlotte, 221 N. C. 472, 20 S. EF. (2d) 
825. 

Indebtedness for teachers’ salaries held to come within 
the purview of subsection fh) of this act. Hampton v. 
Board of Education, 195 N. C. 213, 141 S. E. 744. 

Refunding Bonds May Be Issued without Submitting 
Question to Qualified Voters.—Reasonable and necessary 
expenses incurred in good faith to effect a refunding of 
county indebtedness authorized by this section held to be 
a necessary expense of the county, and bonds may be is- 
sued therefor without submitting the question to the qual- 
ified voters of the county. Morrow vy. Board of Com’rs, 
2109 Never 564.) 1876S. eee foes 

Section Does Not Include Teacherage as Necessary Equip- 
ment of School.—To hold as a matter of law that a teach- 
erage is a part of the necessary equipment of a rural con- 
solidated school would be to go farther than the General 
Assembly has gone, and, perhaps, entail some judicial en- 
graftment. This section is not fraught with any dubiety of 
meaning. A teacherage, which is to be run for profit and 
solely for the benefit of the teachers, is not included within 
its terms. Denny v. Mecklenburg County, 211 N. C. 558, 
559, 191 S:>-E. 26: 

Cited in Palmer v. Haywood County, 212 
S. EB. 668, 113° A. Ty. Re 1195: 


§ 158-78. Order of governing body required.— 
Bonds of a county shall be authorized by an or- 
der of the governing body, the term “order” 
being here used to indicate the order, resolution, 
or measure which declares that bonds shall be 
issued, in order to differentiate the same from 
such subsequent resolution as may be passed in 
respect of details which such order is not required 
to contain. Such order shall state: 

(a) In brief and general terms, the purpose for 
which the bonds are to be issued, but not more 
than one purpose of issue shall be stated, the 
purposes set forth in any one subsection of § 
153-77 to be deemed as one purpose, but, in the 
case of funding or refunding bonds, a_ brief 
description of the indebtedness to be funded or 
refunded sufficient to identify such indebtedness; 


Ni Co 28457193 
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§ 153-79 CH 163. COUNTIES: 

(b) The maximum <zggregate principal amount 
of the bonds; 

(c) That a tax sufficient to pay the principal 
and interest of the bonds when due shall be an- 

nually levied and collected: Provided, in lieu of 

. the foregoing and in the case of funding or re- 
funding bonds, such statement with respect to 
an annual tax may, in the discretion of the gov- 
erning body, be a‘tered or omitted; 

(d) That a statement of the county debt has 
been filed with the clerk, and is open to public 
inspection; 

(e) A clause stating the conditions upon which 
the order will become effective; and the same 
shall become effective in accordance with such 
clause, which clause shall be as follows: 

1. If the bonds are funding or refunding bonds, 
that the order shall take effect upon its passage, 
and shall not be submitted to the voters; or 

2. If the bonds are for a purpose other than 
the payment of necessary expenses, or if the gov- 
erning body, although not required to obtain the 
assent of the voters before issuing the bonds, 
deems it advisable to obtain such assent, that the 
order shall take effect when approved by the voters 
of the county at an election as provided in this 
article; or 

3. In any other case, that the order shall take 
effect thirty days after the first publication thereof 
after final passage, unless in the meantime a pe- 
tition for its submission to the voters is filed un- 
der this article, and that in such event it shall 
take effect when approved by: che voters of the 
county at an election as provided in this article. 

4. No restriction, limitation, or provision con- 
tained in any other law, except a law of state- 
wide application relating to the issuance of bonds, 
notes or other obligations of a county, shall ap- 
ply to bonds or notes issued under this article 
for the purpose of refunding, funding or renew- 
ing indebtedness, and no vote of the people shall 
be required for the issuance of bonds or notes for 
said purposes, unless required by the constitution 
of this state. The other laws here referred to 
include all laws enacted prior to the expiration 
of the regular session of the general assembly in 
the year one thousand nine hundred thirty-five. 
Nothing herein shall be construed, however, as 
prohibiting a county from issuing bonds or notes 
under any special or public-local law applicable 
to such county, it being intended that this article 
shall be cumulative and additional authority for 
the issuance of bonds and notes. (1927, c. 81, s. 
Pela t C. OO S..o0> 1933) Co 209, S. 201935, Cc. 302, 
Beye.) 

Local Modification.—Guilford: 1933, c. 566. 

Cross References.—As to necessity of approval of the bond 
issue by the Local Government Commission, see § 159-7. 
As to facts influencing the Local Government Commission in 
determining the advisability of bond issues, see § 159-8. 
As to provisions which may be included in the order, see 
§ 159-46. 

Editor’s Note.—The last part of subsection (a) relating 
to description of indebtedness to be funded or refunded and 
the proviso to subsection (c) were added by Public Laws 
1933, c. 259. 

The amendment of 1935 made changes only in subsec- 
tion 4 of this section. In that subsection the words “‘in- 

curred before July 1, 1933’ were omitted and the last two 
sentences of the section as it now reads were added. 

Courts Cannot Supply Deficiency in Order.—in order to 
constitute a valid issue of county bonds under this article, to 


purchase schoolhouses to comply with the mandate of our 
_ Constitution for a six months term of public schools, as 


A 
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a necessary county expense, without submitting the ques- 
tion to the vote of the people of the county, it is required 
that the resolution passed by the board of county com- 
missioners so declare the fact to be, and the courts are 
without authority to supply the deficiency in the order. 
Hall v. Commissioners, 195 N. C. 367, 142 S. E. 315. 

Restraint of Issuance of Bonds.—Where the taxpayers of a 
county file suit under this section to restrain the issuance 
of bonds until authorized by the qualified voters of the 
county, and there is a controversy as to whether the re- 
quisite 15% of qualified voters has been obtained to the pe- 
tition, as set out in § 153-91, a temporary restraining 
order will be continued until the sufficiency of the petition 
can be determined. Scruggs v. Rollins, 207 N. C. 335, 177 
S. E. 180. 

§ 153-79. Order need not specify details of 
purpose.—In stating the purpose of a bond issue, 
an order need not specify the location of any im- 
provement or property, or the material of con- 
Stumelerore), (Nee. CC. Gal, SIGE) 


§ 153-80. Maturities of bonds.—All bonds shall 
mature as hereinafter provided, and no _ fund- 
ing or refunding bonds shall mature after the ex- 
piration of the period herein fixed for such bonds, 
respectively; and no other bonds shall mature af- 
ter the expiration of the period estimated by the 
governing body as the life of the improvement 
for which the bonds are issued, each such period 
to be computed fr._m a day not later than one year 
after the passage of the order. Such periods shall 
not exceed the following for the respective classes 
ob ‘bonds: 

(a), (b) Funding or refunding bonds, fifty years. 

(c) Elimination of grade crossings, thirty years. 

(d) Lands for public parks and playgrounds, in- 
cluding improvements, buildings, and equipment, 
forty years. 

(e) Public buildings, if they are— 

1. Of fireproof construction, that is, a building 
the walls of which are constructed of brick, stone, 
iron, or other hard, incombustible materials, and 
in which there are no wood beams or lintels, and 
in which the floors, roofs, stair halls, and public 
halls are built entirely of brick, stone, iron, or 
other hard, incombustible materials, and in which 
no woodwork or other inflammable materials are 
used in any of the partitions, flooring, or ceilinz 
(but the building shall be deemed to be of fireproof 
construction notwithstanding that elsewhere than 
in the stam halls and ‘éntrance halls there is 
wooden flooring supported by wooden sleepers 
on top of the fireproof floor, and that it contains 
wooden handrails and treads, made of hardwood, 
not less than two inches thick), forty years; 

2. Of non-fireproof construction, that is, a 
building the outer walls of which are constructed 
of brick, stone, iron, or other hard, incombustible 
materials, but which in any other respect differs 
from a fireproof building as defined ir this sec- 
tion, thirty years; 

3. Of other construction, twenty years. 

(f) Land for airports or landing fields, including 
grading and drainage, forty years. 

g) Buildings, equipment and other improve- 
ments for airports or landing fields, other than 
grading and drainage, ten years. (1927, c. 81, 
S270, 71929) Chil os. SLO SIicesO0 lms. 250. 1933; 
CueDo 6S, uae) 


Editor’s Note.—T'he Act of 1929 added subsections (f) and 
(g) to this section. The Act of 1931 struck out clauses 
(a) and (b) and inserted in lieu thereof clause (a), (b). 

Prior to Public Laws 1933, ¢c. 259, subsection (a), (b) of 
this section provided for thirty years in case the debt was 
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less than ten per cent of the assessed valuation of property 
in the county and fifty years in other cases. 


§ 153-81. Accelerating maturity of bonds and 
notes of counties and municipalities. Any 
municipality or county may provide that its bonds 
or notes shall become due and payable before 
maturity at the election of the holders or a ma- 
jority in amount of the holders or a representative 
of the holders, upon the happening of such events 
and upon such conditions and subject to such limi- 
tations (which may include a provision for rescis- 
sion of action taken in the exercise of said elec- 
tion) as may be set forth in a resolution or ordi- 
nance passed before the issuance of the bonds or 
notes: Provided, however, that such a provision, 
in order to become effective, must either be set 
forth in the bonds or notes or incorporated there- 
in by reference to such resolution or ordinance. 
The negotiability of such bonds or notes shall not 
be affected by the adoption of such provision or 
by the recital thereof in the bonds or notes. 
(1931) c. 418391933, ci 258, s:.3)) 

Editor’s Note.—Public Laws 1933, c. 258, inserted the words 
“or a majority in amount of the holders’? and added the last 
sentence relating to negotiability. 


Cited in Bryson City Bank v. Bryson City, 213 N. C. 165, 
195 S. E. 398. 


§ 153-82. Consolidated bond issues. — It shall 
be lawful to consolidate into one issue bonds au- 
thorized by two or more orders for different pur- 
poses, in which event the bonds of such consoli- 
dated issue shall mature within the average of the 
periods estimated as the life of the several 
improvements, taking into consideration the 
amount of bonds to be issued on account of each 
item for which a period shall be estimated. (1927, 
Ceol ese lee) 


§ 153-83. Sworn statement of debt, before au- 
thorization of bonds for school purposes.— After 
the introduction, and at least ten days before the 
final passage of an order for the issuance of bonds 
for school purposes, an officer designated by the 
governing body for that purpose shall file with 
the clerk a statement of debt incurred and to be 
incurred for school purposes under orders either 
introduced or passed, whether evidenced by bonds, 
notes, or otherwise, and whether incurred by 
original creation of the debt or by assumption of 
debt, including debt incurred by the county board 
of education, and including debt to the State or 
any department thereof, but not including obliga- 
tions incurred to meet appropriations in anticipa- 
tion of revenves to an amount not exceeding the 
amount of the last preceding tax levy for school 
purpose, nor including debt incurred in anticipa- 
tion of the sale of any kind of bonds except fund- 
ing and refunding bonds, which statement shall 
show the following: 


(a) The assessed valuation of property as last 
fixed for county taxation. 

(b) Outstanding school debt. 

(c) Bonced school debt to be incurred under 
orders either passed or introduced. 

(d) The sum of items “b” and “c”’. 

(e) School sinking funds, being money or in- 
vestments thereof pledged and held for the pay- 
ment of principal of outstanding school debt. 

(f) School credits, being principal sums owing 
to the county from school districts which are 
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pledged to and when collected will be used in the 
retirement of outstanding school debt. 

(g) Amount of unissued funding and refunding 
school bonds included in gross debt. 


(h) The sum of items “e” and “f” and “g” 

(i) Net school debt, being the sum by Tne , 
item ‘“d” exceeds item eh ee 

(j) The percentage that the net school debt 
bears to said assessed valuation. (1927, c. 81, 
Sp ise) 


Cross Reference.—As to facts influencing the Local Gov- 
ernment Commission in determining the advisability of bond 
issue, see § 159-8. 


§ 153-84. Sworn statement of debt before au- 
thorization of bonds for other than school pur- | 
poses.— After the introduction and at least ten 
days before the final passage of an order for the 
issuance of bonds for other than school purposes, 
an officer designated by the governing body for 
that purpose shall file with the clerk a statement 
of debt incurred and to be incurred for other than 
school purposes under orders either introduced 
or passed, whether evidenced by bonds, notes, or 
otherwise, and whether incurred by original crea- 
tion of the debt, or by assumption of the debt, in- 
cluding debt to the State or any department 
thereof, but not including obligations incurred to 
meet appropriations in anticipation of revenues 
to an amount not exceeding the amount of the 
last preceding tax levy for other than school pur- 
poses, or including debt incurred in anticipation 
of the sale of any kind of bonds, except funding 
and refunding bonds, which statement shall show 
the following: 

(a) The assessed valuation of property as last. 
fixed for county taxation. 

(b) Outstanding debt for other than school 
purposes. | 

(c) Bonded debt to be incurred for other than — 
.school purposes under orders either passed or in- — 
troduced. . 

(d) The sum of items “b” and “c”. 

(e) Sinking funds (except school sinking © 
funds), being money or _ investments thereof 
pledged and held for the payment of principal of 
debt outstanding for other than school purposes. 

(f) Moneys payable to the county by a railroad 
or interurban railway company, under contract, 
as all or part of the cost of grade crossing elim- 
ination, if such moneys are pledged to and when 
collected will be used in the retirement of out- 
standing debt for other than school purposes. 

(g) Amount of unissued funding and refunding 
bonds not for school purposes included in gr0ss 
debt. 

(h) The sum of items “f?Yandoug« 

(i) Net debt for ar te than school purposes, 
being the sum by which item “d”’, exceeds 
item “h”’. 

(j) The percentage that the net debt for other 
than school purposes bears to said assessed valua- 
tiony (C1927 ,1C 18 tess 140) 


Cross Reference——As to facts influencing the Local Govy- 
ernment Commission in determining the advisability of bend 
issue, see § 159-8. 

Failure to File Statement.—Where taxpayers instituted an 
action attacking a bond order passed by the board of county 
commissioners on the ground that’ the commissioners had 
failed to comply with this section, requiring the filing of 
true statement of the county debt, the attack upon the or- 
der is upon statutory as distinguished from constitutiona 
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grounds, and an action instituted more than 30 days after 
the first publication of the order cannot be maintained under 
§ 153-90. Garrell v. Columbus County, 215 N. C. 589, 2 
S$. E. (2d) 701. 

§ 153-85. Financial statement filed for inspec- 
tion—The sworn statement of debt shall re- 
main on file with the clerk and be open to public 
inspection. In any action or proceeding in any 
court involvirig the validity of bonds, said state- 
ment shall be deemed to be true and to comply 
with the provisions of this article, unless it appears, 
in an action or proceeding commenced within the 
time limited by this article for actions to set aside 
bond orders, first, that the representations con- 
tained therein could not by any reasonable method 
of computation be true; or, second, that a true 
statement would show that the order authorizing 
the bonds could not be passed. (1927, c. 81, s. 
15.) 


§ 153-86. Publication of bond order.—As soon 
as possible after the introduction of the or- 
der and the filing of the financial statement here- 
inabove required, the clerk shall publish the order 
as introduced. Before publishing the same he 
shall fix an hour and day for a public hearing 
upon the order unless the governing body shall it- 
self have fixed such hour and day. The hour and 
day, if fixed by the clerk, shall be ten o’clock A. 
M. of the first Monday of the following month, 
if ten days shall elapse between such publication 
and the day so fixed, but otherwise shall be ten 
o’clock A. M. of the first Monday of the next suc- 
ceeding month. In connection with the publica- 
tion of the order, and immediately below the same, 
the clerk shall publish a statement signed by him 
with blanks properly filled in substantially the 
following form: 

“The foregoing order has been introduced and 
a sworn statement has been filed under the county 
finance act showing the assessed valuation of the 
BCU OW DEM Des a:5 t's lo hatnyieg tre oes and the net 
debt for school purposes (substitute net debt for 
other than school purposes if the proposed bonds 
are for other than school purposes) including the 
proposed wbonds, to be $i viy..n.< ask wes 
tax will be levied-for the payment of the proposed 
bonds and interest, if the same shall be issued. 
Any citizen or taxpayer may protest against the 
issuance of such bonds at a meeting of the board 
of county commissioners to be held at.... 
BMCIOCIS soca athe s M. 
or an adjournment thereof. 





ee 
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“Clerk of Board of Commissioners.” 
" (1927, c. 81, s. 16.) 


Section Mandatory. The proper publication of the 
notices required by this act is mandatory, and cannot be 
dispensed with. Frazier v. Board of Commissioners, 194 N. 
coma 59,7 138.49, Es) 433; , 

Sufficiency of Publication of Various Orders.—The provi- 
sions as to notice given to taxpayers, etc., required by 

_ this section, of an opportunity to be heard before the county 
may issue bonds for various purposes, is sufficiently com- 
plied with if the several orders of the county commissioners 
are published in the same advertisement and a date and 
place fixed for passing upon the objections made, if any, 
separately placed in the publication and distinctly refer- 
ring to each of the separate purposes. Frazier v. Board of 
Commissioners, 194 N. C. 49, 138 S. E. 433. 
_ The publication of one statement in connection with all 
three orders was sufficient as a compliance with this sec- 
_ tion, a statement for each order not being necessary. 
_ Frazier v. Board of Commissioners, 194 N. C. 49, 59, 138 S. 
Bis. 433. 
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§ 153-87. Hearing; passage of order; debt limi- 
tations—On the day so fixed for the public 
hearing, but not earlier than ten days after the 
first publication of the order, the governing body 
shall hear any and all citizens and taxpayers who 
may desire to protest against the issuance of the 
‘bonds, but such hearing may be adjourned from 
time to time. After such hearing, the governing 
body may pass the order in the form of its intro- 
duction, or in an amended form but the amount 
of bonds to be issued shall not be increased by 
such amendment, nor the purpose of issuance sub- 
stantially changed, without due notice and hearing 
as above required. Provided, however, that no 
order for the issuance of school bonds shall be. 
passed unless it appears from said sworn state- 
ments that the net school indebtedness does not 
exceed five per cent of said assessed valuation, un- 
less the bonds to be issued are funding or refund- 
ing bonds; and no order shall be passed for the 
issuance of bonds other than school bonds unless 
it appears from said sworn statement that the net 
indebtedness for other than school purposes does 
not exceed five per cent as said assessed valuation, 
unless the bonds to be issued are funding or re- 
funding bonds: Provided, however, that if the net 
school debt of any county shall, on March 7, 1927, 
be in excess of four-fifths of the limitation above 
fixed therefor, such order for the issuance of 
school bonds may be passed, if the net debt shall 
not be increased thereby more than two per cent 
of such assessed valuation; and that if the net debt 
of any county for other than school purposes 
shall, on March 7, 1927, be in excess of four-fifths 
of the limitations above fixed therefor, such order 
may be passed if the net debt for other than 
school purposes shall not be increased thereby 
more than two per cent of such assessed valua- 
tion: Provided, further, that if any county shall 
assume all outstanding indebtedness for school 
purposes of every city, town school district, school 
taxing district, township or other political subdi- 
vision therein, the limit of the net debt of such 
county for school purposes, including the debt so 
assumed, shall be eight per cent (8%) and the 
privilege of creating or assuming an additional 
gross debt of two per cent (2%) under certain 
circumstances shall not be allowed such county. 
(1927, ¢. 1:81, sy 17.) 

Cross Reference.—As to hearings by the Local Government 
Commission, see § 159-9. 

Editor’s Note.—For a discussion of this section, see 8 N. 
Cc. L. Rev. 471 et sea. 

Cited in Castevens v. Stanly County, 209 N. C. 75, 183 
Says. 


§ 153-88. Material of construction and other 
details.—The statements as to kind and material 
of construction, so far as the same constitute con- 
ditions upon which maturities of bonds are to be 
determined under this article, as well as all details 
of bonds not required to be set forth in the order, 
may be set forth in resolution or resolutions to be 
passed on or after tke passage of the order, and 
before the issuance of the bonds. (1927, c. 81, s. 
18.) 


§ 153-89. Publication of bond order.—A bond 
order after final passage thereof shall be pub- 
lished once in each of two successive weeks after 
its final passage. A notice substantially in the fol- 
lowing form (the blanks being first properly filled 
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in) with the printed or written signature of the 
clerk appended thereto, shall be published with the 
order: 

“The foregoing order was finally passed on the 
ARIS tet day of 
and was first published on the day 
fe Lem SAG cd aan, hac ca 19 Any action or 
proceeding questioning the validity of said order 
must be commenced within thirty days after its 
first publication. 


oS ‘9 @.6 66s awl ony se 
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§ 153-90. Limitation of action to set aside or- 
der—Any action or proceeding in any court 
to set aside a bond order, or to obtain any other 
relief, upon the ground that the order is invalid, 
must be commenced within thirty days after the 
first publication of the notice aforesaid and the 
order or supposed order referred to in the notice. 
After the expiration of such period of limitations, 
no right of action or defense upon the validity of 
the order shall be asserted, nor shall the validity 
of the order be open to question in any court upon 
any ground whatever, except in an action or pro- 
“ceeding commenced within such periok (1927, 
CarS1esye202) 


Constitutionality——This section has not been construed 
by the Supreme Court, but statutes requiring notice to be 
given and providing that failure to give a notice within the 
time specified will operate as a bar, have been frequently 
construed and upheld. Kirby v. Board of Commissioners, 
198 N. C. 440, 443, 152 S. EB. 165. 

Suit to Restrain Issuance of Bonds.—Where the board 
of county’ commissioners have under ordinance duly 
passed and_ hearing thereon had are about to issue bonds 
for the necessary purpose of erecting a jail, etc., con- 
trary to the restrictions of the County Finance Act limit- 
ing the amount of. bonds for other than school purposes 
to an amount not to exceed five per cent of the property 
valuation, a suit to restrain the issuance of the bonds is 
required by the express terms of this section to be com- 
menced within thirty days after the publication of the re- 
quired notice and order of the issue, and a suit instituted 
after the time prescribed cannot be ‘maintained and the 
validity of the bonds will be upheld. The question of 
whether the statute is strictly one of limitation or a con- 
dition annexed to the cause of action is immaterial. 
Kirby v. Board of Commissioners, 198 N. C. 440, 152 S: E. 
165. 

When the proposed bond issue contravenes the constitu- 
tion, the requirement of this section that actions to re- 
strain issuance of bonds by counties must be instituted 
within 30 days of the first publication of notice of the adop- 
tion of the bond resolution, does not apply. Sessions v. 
Columbus County, 214 N. C. 634, 200 S. EB. 418. 

Suit to Restrain Issuance of Bonds.—Where taxpayers in- 
stituted an action attacking a bond order passed by the 
board of county commissioners on the ground that the com- 
missioners had failed to comply with § 153-84, requiring 
the filing of a true statement of the county debt, the attack 
upon the order is upon statutory as distinguished from con- 
stitutional grounds, and an action instituted more than 30 
days after the first publication of the order cannot be main- 
tained under this section. Garrell v. Columbus County, 215 
Nae Ci) 5892 2S. tee (2d): Ol. 


§ 153-91. Petition for referendum of bond or- 
der.—A petition demanding that a bond order 
be submitted to the voters may be filed with the 
clerk within thirty days after the first publication 
of the order. The petition shall be in writing and 
signed by voters of the county equal in number to 
at least fifteen per centum of the total number of 
votes cast at the last preceding election for the of- 
fice of Governor. The residence address of each 
signer shall be written after his signature. The 
petition need not contain the text of the order to 


CH. 153. COUNTIES, ETC-—FINANCE ACT 


§ 153-94 


which it refers. The petition need not be all on 
one sheet and if on more than one sheet, it shall 
be verified as to each sheet. The clerk shall inves- 
tigate the sufficiency of the petition and present 
it to the governing body, with a certificate stat- 
ing the result of his investigation. The govern- 
ing body, after hearing any taxpayer who may 
request to be heard, shall thereupon determine 
the sufficiency of the petition, and the determina- 
tion of the governing body shall be conclusive. 
Goo Ce Silas wots) F 

Bond Order Is Valid in Absence of Petition for Referen- 
dum.—Where no petition has been filed within the time 
prescribed by this section, praying that a bond order duly 
passed by the board of commissioners of a county, be sub- 
mitted to the voters of the county, in accordance with the 
provisions of the act, the bond order is valid and effective, 
without the approval of the voters of the county. Hemric 
v. Board of Com’rs, 206 N. C. 845, 847, 175 S. E. 168. 

But It Is Otherwise if Petition Is Filed—Where a petition 
is filed in accordance with the provisions of this section, 
praying that a bond order duly passed by the board of 
commissioners of a county in this state, authorizing and 
directing the issuance of bonds of the county for the pur- 
pose of procuring money for the purchase, construction, im- 
provement or equipment of schoolhouses required for the 
maintenance of a school in each of the districts of the 
county as required by the Constitution of the State, be 
submitted to the voters of the county, such bond order is 
not valid or effective, until the same has been approved 
by the voters of the county as provided. Hemric vy. Board 
of Com’rs, 206 N. C. 845, 847, 175 S. E. 168. 


§ 153-92. What majority required.—If a bond . 
order provides for the issuance of bonds -for 
a purpose other than the payment of necessary 
expenses of the county, the approval of the quali- 
fied voters of the county, as required by the Con- 
stitution of North Carolina, shall be necessary in 
order to make the order operative. If, however, 
the bonds are to be issued for necessary expenses, 
the affirmative vote of the majority of the voters 
voting on the bond order shall be sufficient to 
make it operative, in all cases where the order is 
required by this article to. be submitted to the 
voters. (1927, c. 81, s. 22.) . 

Cross Reference.—See Art. V, § 4 of N. C. Constitution. 

Lands and Equipment for Schools.—The issuance of bonds 
for school purposes does not require the submission of the 
question to the voters for the issuance of county bonds for 
the purchase of additional lands or equipment for established 
public schools, when the commissioners proceed under this 
act. The Constitution, Art. IX, sec. 2. Art. VII, sec: 7, 
does not apply. Frazier v. Board of Commissioners, 194 
Ne sCa49n1S8S. 2b) 430 

Cited in Sessions v. Columbus County, 214 N. C. 634, 200 
S. E. 418. 

§ 153-98. When election held.—Whenever the 
taking effect of an order authorizing the is- 
suance of bonds is dependent upon the approval . 
of the order by the voters of a county, the gov- 
erning body may submit the order to the voters 
at an election to be held not more than one year 
after the passage of the order. The governing 
body may call a special election for that purpose, 
or may submit the order to the voters at the regu- 
lar election for county officers next succeeding 
the passage of the order, but no such special elec- 
tion shall be held within one month before or after 
a regular election for county officers. Several or- 
ders or other matters may be voted upon at the 
same election. (1927, c. 81, s. 23.) 


§ 153-94. New registration. — The governing 
body of the county in which such election is 
held may in their discretion, order a new registra- — 
tion of the voters for such election. The books — 
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for such new registration shall remain open in 
each precinct from 9 A. M. to 6 P. M. on each day, 
except Sundays and holidays, for three weeks, be- 
ginning on a Saturday morning and ending on the 
second Saturday evening before the election. A 
registrar and two judges of election shall be ap- 
pointed by the governing body for each precinct: 
Provided, that’ the books shall be open at the pol- 
ling places on each Saturday during the registra- 
tion period. Sufficient notice shall be deemed to 
have been given of such new registration and of 
the appointment of the election officers if a notice 
thereof be published at least thirty (30) days be- 
fore the closing of the registration books stating 
the hours and days for registration. It shall not 
be necessary to specify in said notice the places 
for registration. In case any registrar shall fail 
or refuse for any cause to perform his duties, it 
shall be lawful for the clerk to appoint another 
person to perform such duties, and no notice of 
such appointment shall be necessary. (1927, c. 
Sieecere4.) 


§ 153-95. Notice of election—A notice of the 
election shall be deemed sufficiently published if 
published once not later than thirty (30) days 
before the election, and thereafter twice before 
the election, at intervals of:at least one week be- 
tween publications. Such notice shall state the 
date of the election, the maximum amount of the 
proposed bonds, and the purpose thereof, and the 
fact that a tax will be levied for the payment 
thereof. The notice shall state the places at 
which the election will be held, but without enu- 
meration thereof may state that the election will 
be held at the same places at which the last pre- 
ceding election was held for members of the Gen- 
eral Assembly, with such changes as: may have 
been ordered by the governing body. (1927, c. 
Sls.) 


§ 153-96. Ballots—The form of the question 
as stated on the ballot shall be in substantially 
the words: “For the order authorizing $........ 
bonds (briefly stating the purpose) and a tax 
therefor” and “Against the order authorizing 
Sek, bonds (briefly stating the purpose) 
and a tax therefor.’ Such affirmative and nega- 
tive forms shall be printed upon one ballot, con- 
taining squares opposite the affirmative and the 
negative forms, in one of which squares the voter 
may makéva mark (x).- (1927, ¢; 81) s: 26.) 


§ 153-97. Returns canvassed. — The officers 
appointed to hold the election, in making return of 
the result thereof, shall incorporate therein not 
only the number of votes cast for and against each 
order submitted but also the number of voters reg- 
istered and qualified to vote in the election. The 
governing body shall canvass the returns, and 
shall include in their canvass the votes cast and 
the number of voters registered and qualified to 


_ vote in the election, and shall determine and de- 


\ 


, 


A, 


P| 


clare the result of the election. (1927, c. 81, s. 


27.) 


§ 153-98. Application of other laws.—Except 
as herein otherwise provided, the registration and 
election shall be conducted in accordance with 
the laws then governing elections for members 
of the General Assembly in said county, and gov- 
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erning the registration of electors for such elec- 
fins: “(1O2Te Cr sl, S28) 


§ 153-99. Statement of result—The governing 
body shall prepare a statement showing the num- 
ber of votes cast for and against each order sub- 
mitted, and the number of voters qualified to vote 
in the election, and declaring the result of the 
election, which statemeut shall be signed by a 
majority of the members of the governing body 
and delivered to the clerk, who shall record it in 
the minutes of the goveriiing body, and file the 
original in his office and publish it once. (1927, 
Calne Sa 298) 


§ 153-100. Limitation as to actions upon elec- 
tions.—No right of action or defense founded up- 
on the invalidity of the election shall be asserted, 
nor shall the validity of the election be open to 
question in any court upon any ground whatever, 
except in an action or proceeding commenced 
within thirty days after the publication of such 
statement of result as provided in § 153-99. (1927, 
GaSileass 30.) 


§ 158-101. Preparation for issuing bonds.—At 
any time after the final passage of a bond order, 
all steps preliminary to the actual issuance of 
bonds under the order may be taken, but the 
bonds shall not be actually issued unless and until 
the order takes effect. (1927, c. 81, s. 31.) 


§ 153-102. Within what time bonds issued.— 
After .a bond order takes effect, bonds may be 
issued in conformity with its provisions at any 
time within three years after the order takes, ef- 
fect, unless the order shall have been repealed, 
which repeal is permitted (without the privilege 
of referendum upon the question of repeal), unless 
notes issued in anticipation of the proceeds of the 
bonds shall be outstanding: Provided, however, 
that funding or refunding bonds heretofore or 
hereafter authorized may be issued at any time 
within five years after the order takes effect. 
(1927, c. 81, s. 32; 1939, c. 231, s. 2(d).) 

Local Modification. — Buncombe and municipalities there- 
habs ALOE! Kory eta ep Maile 


Editor’s Note.—The 1939 amendment added the proviso to 
this section. ; 


§ 153-108. Bonded debt payable in installments. 
—Each bond issue made under this article shall 
mature in annual installments or series the first of 
which, if funding bonds, shall be made payable 
not more than two years, and if not funding 
bonds, not more than three years, after the date of 
the first issued bonds of such issue and the last 
within the period prescribed by § 153-80 for bonds 
of the class issued. No such installment or series 
shall be more than two and one-half times as 
great in amount as the smallest prior installment 
or series of the same bond issue. If all the bonds’ 
of an issue are not issued at the same time, the 
bonds at any one time outstanding shall mature 
as aforesaid. This section shall not apply to fund- 
ing or, refunding bonds. (1927, c. 81, s. 33; 1931, 
HIS So it BBy eb Gee.) 


Editor’s Note.—Prior to the Amendemnt of 1933, P. L., ec. 
259, the section applied to funding and refunding bonds ex- 
cept in cases where the debt exceeded ten per cent of the 
value of county property. 


§ 153-104. Medium and place of payment.— 
The bonds may be made payable in such kind of 
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money and at such place or places within or with- 
out the State of North Carolina as the governing 
body may by resolution provide. (1927, c. 81, s. 
34.) ‘ 

§ 153-105. Formal execution of bonds. — The 
bonds shall be issued in such forms as the officers 
who execute them shall adopt, except as other- 
wise provided by the governing body. ‘They shall 
be signed by two or more officers designated by 
the governing body, or if the governing body 
makes no such designation, then by the chairman 
of the governing body and by the clerk, and the 
corporate seal of county or of the governing body 
shall be affixed to the bonds. The bonds may 
have coupons attached for the interest to be paid 
thereon, which coupons shall bear a facsimile 
signature of the clerk in office at the date of the 
bonds or at the date of delivery thereof. The de- 
livery of bonds so executed shall be valid, not 
withstanding any change in officers or in the seal 
of the county occurring after the signing and seal- 
ing of the bonds. (1927, c. 81, s. 35.) ; 

§ 153-106. Registration and transfer of bonds. 
—(a) Bonds payable to bearer. Bonds issued un- 
der this article shall be payable to the bearer, un- 
less they are registered as provided in this section; 
and each coupon appertaining to a bond shall be 
payable to the bearer of the coupon. 

(b) Registration and effect. A county may keep 
in the office of a county officer to be designated 
by the governing body, or in the office of a bank 
or trust company appointed by’ the governing 
body as bond registrar a register or registers for 
the registration and transter of its bonds, in which 
it may register any bond at the time of its 
issue, or, at the request of thé holder, thereafter. 
After such registration the principal and interest 
of the bond shall be payable to the person in 
whose name it is registered except in the case of a 
coupon bond registered as to principal only, in 
which case the principal shall be payable to such 
person, unless the bond shall be discharged from 
registry by being registered as payable to bearer. 
After registration a bond may be transferred on 
such register by the registered owner in person 
or by attorney, upon presentation to the bond 
registrar, accompanied by delivery of a written 
instrument of transfer in a form approved by the 
bond registrar, executed by the registered owner. 

(c) Registration and transfer noted on bond. 
Upon the registration or transfer of a bond as 
aforesaid, the bond registrar shall note such regis- 
tration or transfer on the back of the bond. Upon 
the registration of a coupon bond, as to both prin- 
cipal and interest, he shall also cut off and cancel 
the coupons, and endorse upon the back of the 
bond a statement that such coupons have been 
cancelled. 

(d) Agreement for registration. A county may, 
by recital in its bonds, agree to register the bonds 
as to principal oniy, or agree to register them either 
as to principal only, or as to both principal and in- 
terest, at the option of the bondholder. (1927, c. 
81, s. 36.) 


§ 153-107. Application of funds.——The proceeds 
of the sale of bonds and bond anticipation notes 
under this article shall bc used only for the pur- 
poses specified in the order authorizing said bonds, 
and for the payment of the principal and interest 
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of such notes issued in anticipation of the sale of 
bonds: Provided, however, that if for any reason 
any part of such proceeds are not applied to or are 
not necessary for such purposes, such unexpended 
part of the proceeds shall be applied to the pay- 
ment of the principal or interest of said bonds. 
The cost of preparing, issuing, and marketing 
bonds shall be deemed to be one of the purposes 
for which the bonds are issued. If any notes is- 
sued in anticipation of the sale of bonds shall be 
outstanding and unpaid when the proceeds of the 
sale of bonds are received, such proceeds, or an 
amount thereof sufficient to retire such notes, 
shall be immediately, upon the receipt thereof, 
placed in a separate fund, which shall be held and 
used solely for the payment of such notes. If any 


member of the governing body or any county offi- . 


cer shall vote to apply or shall apply, or shall par- 
ticipate in applying any proceeds of bonds or 
bond anticipation notes in violation of this sec- 
tion, such member or such officer shall be guilty 
of a felony, and shall be prosecuted by the solici- 
tor of the district in which the county lies, and 
shall be fined not more than ten thousand dollars 

($10,000) or imprisoned in the State’s prison not 
more than twenty years, or both, at the discretion 
of the court, and shall forfeit and pay to any tax- 
payer or any holder of such bonds or notes who 
sues for the same the sum of two hundred dollars 
for each such act, and also all damages caused 
thereby. (1927, c. 81, s. 38.) 

Cross Reference.—As to authority to invest proceeds of 
bonds which cannot be used for purpose of issue, see § 
159.491. 

§ 153-108. Bond anticipation loans. — At any 
time after a bond order has taken effect, as pro- 
vided in § 153-78, a county may borrow money 
for the purposes for which the bonds are to 
be issued, in anticipation of the receipts of the 
proceeds of the sale oi bonds, and within the 
maximum authorized amount of the bond issue. 
Such loans shall be paid not later than three years 
after the time of taking effect cf the order author- 
izing the bonds upon which they are predicated. 
The governing body may, in its discretion, retire 
any such loans by means of current revenues or 
other funds, in lieu of retiring them by means of 
bonds: Provided, however, that the governing 
body, at or before the actual retirement of any 
such loans by any means other than the issuance 
of bonds under the bond order upon which such 
loans are predicated, shall amend or repeal such 
order so as to reduce the authorized amount of the 
bond issue by the amount of the loan to be so re- 
tired. Such an amendatory or repealing order 
shall take effect upon its passage, and need not be 
published. Negotiable notes shall be issued for 
all moneys so borrowed. Such notes may be re- 
newed from time to time, and money may be bor- 


rowed upon notes from time to time for the pay- — 


ment of any indebtedness evidenced thereby, but 
all such notes shall mature within the time limited 
by this section for the payment of the original 
loan. 


rate permitted by law. The said notes, if matur- 
ing not more than six months from their date, may 


be disposed of by public or private negotiations, — 
after five days notice published in some newspaper | 
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No money shall be borrowed under this sec- — 
tion at a rate of interest exceeding the maximum ~ 


PERSE = > 


ua ( 


§ 153-109 GH slbss GO UR te iS, 
having a general circulation in the county, but if 
maturing more than six months from date, they 
shall be sold after advertisement as provided in this 
article for advertisement and sale of bonds. The 
issuance of such notes shall be authorized by res- 
olution of the governing body, which shall fix the 


actual or maximum face amount of the notes and. 


the actual or maximum rate of interest to be paid 
upon the amount borrowed. The governing body 
may delegate to any officer the power to fix said 
face amount and rate of interest with the limita- 
tions prescribed by said resolution, and the power 
to dispose of said notes. All such notes shall be 
executed in the manner provided in § 153-105 for 
the execution of bonds. They shall be submitted 
to and approved by the attorney for the county 
before they are issued, and his written approval 
endorsed on the notes. (1927, c. 81, s. 39.) 


§ 153-109. Bonds and notes shall recite the 
authority for issuance.—AIll bonds and notes au- 
thorized by this article shall recite that they are 
issued under and pursuant to this article. (1927, 
c. 81, s. 40.) 


§ 153-110. Taxes levied for payment of bonds. 
—The full faith and credit of the county shall be 
deemed to be pledged for the punctual payment 
of the principal of and interest on every bond and 
note issued under this article, including bonds for 
which special funds are provided. The governing 
body shall annually levy and collect a tax ad val- 
orem upon all the taxable property in the county 
sufficient to pay the principal and interest of all 
bonds issued under this article as such principal 
and interest become due: Provided, however, that 
such tax may be reduced by the amount of, other 
moneys appropriated and actually available for 
such purpose. The powers stated in this section 
in respect of the ievy of taxes for the payment of 
the principal and interest of bonds and notes shall 
not be subject to any limitation prescribed by law 
upon the amount or rate of taxes which a county 
may levy; the General Assembly does here give 
its special approval to the levy of taxes in the 
manner and to the extent provided by this article 
for the payment of obligations incurred pursuant 
to this article for the special purposes for which 
such obligations are in this article authorized. 
Taxes levied under this section shall be levied and 
collected in the same manner as other taxes are 
levied and collected upon property in the county. 
If any member of the govening body or any 
county officer shall vote to apply or shall apply 
or participate in applying any taxes in violation 
of this section, suck member or officer shall be 
guilty of a felony, and shall be prosecuted by the 
solicitor of the district in which the county lies, 
and shall be fined not more than ten thousand dol- 
lars ($16,000) or imprisoned in the state prison 
not more than twenty years, or both, at the dis- 


’ cretion of the court, and shall forfeit and pay to 


any taxpayer or any holder of such bonds or notes 
who sues for the same the sum of two hundred 
dollars for each such act, and also all damages 
caused thereby. 

Nothing in this section shall be construed as 
authorizing an unlimited tax for the payment of 
bonds not issued for a special purpose within the 
meaning of section six of article five of the con- 
stitution of North Carolina. It is the intention of 
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this article, however, to authorize the issuance of 
funding and refunding bonds and notes as herein 
provided in cases where taxation for their pay- 
ment is limited by the constitution, as well as in 
other cases. The generai assembly hereby declares 
that an emergency exists by reason of the present 
extraordinary financial condition of the counties 
of this state, and hereby gives it special approval 
to the levying of taxes to the fullest extent per- 
mitted by the constitution for the purpose of pay- 
ing bonds and notes issued hereunder to fund or 
refund or renew indebtedness outstanding on 
March 3, 1931, or incurred before July first, nine- 
teen hundred and thirty-three, and hereby declares . 
that the payment of such bonds and notes con- 
stitutes a special purpose: Provided, in case of 
funding or refunding bonds which do not mature 
in installments as provided in § 153-103, a tax for 
the payment of the principal of the said bonds 
need not be levied prior to the fiscal year or years 
said bonds mature, unless it is so provided for in 
an order or resolution passed before the issuance 
of said bonds, in which case such tax shall be 
levied in accordance witn the provisions of such 
order or resolution. (1927, c. 81, s. 41; 1931, c. 
60, s. 60; 1933, c. 259, s. 2.) 

Cross Reference.—As to statute authorizing counties, with 
the approval of the local government commission, to avail 
themselves of the Federal Bankruptcy Act, see § 23-48. 

Editor’s Note.—The Act of 1931 added the second para- 
graph to this section. 


Public Laws 1933, c. 259, added the last proviso of this 
section as it now reads. 


§ 153-111. Destruction of surrendered bonds. 
—All surrendered county bonds may, in the discre- 
tion of the board of county commissioners, be de- 
stroyed. Before such bonds are destroyed, the 
county treasurer shall make a correct descriptive 
list of all bonds of the county surrendered, in a 
substantially bound book to be kept by him for 
that purpose, which list shall include the number, 
date and amount of each bond and the purpose for 
which it was issued, when this can be ascertained; 
and after such list shall be made, the surrendered 
bonds shall be destroyed by burning in the pres- 
ence of the chairman of the board of county com- 
missioners, the county accountant or treasurer or 
auditor, the county attorney, the secretary of the 
board of county commissioners and the county 
superintendent of public instruction, who shall each 
certify under his hand in such book that he saw 
such described bonds so burned and destroyed. 
(1941, c. 293.) 


§ 153-112. Enforcement of article. — If. any 
boards or officer of a county shall be ordered by a 
court of competent jurisdiction to levy or collect 
a tax to pay a judgment or other debt, or to per- 
form any duty required by this article to be per- 
formed by such board or officer, and shall fail to 
carry out such order, the court, in addition to all 
other remedies, may appoint its own officers and 
other persons to carry out such order and remove 
such board or officer who has thus refused to 
carry out such order. (1927, c. 81, s.- 42.) 


§ 153-113. Repeals——All acts and parts of acts, 
whether general, special, private or local, au- 
thorizing or limiting or prohibiting the issuance 
of bonds or other obligations of a county or coun- 
ties, are hereby repealed: Provided, further, that 
the repeal shall not affect the validity of any bonds 
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or obligations issued or incurred prior to March 
7, 1927, nor shall such repeal affect the powers, 
duties or obligations for providing for the pay- 
ment of such bonds or obligations or interest 
thereon. Provided, further, that this article shall 
not affect any local or private act enacted at the 
1927 session of the General Assembly, but the 
powers hereby conferred and the methods of pro- 
cedure hereby provided shall be deemed to be con- 
ferred and provided in addition to and not in sub- 
stitution for those conferred or provided by any 
such local or private act enacted at the 1927 ses- 
sion of the General Assembly; and any county 


may at its option proceed under any such local or 


private act applicable to it enacted. at the 1927 
session of ‘the General Assembly, without regard 
to the restrictions imposed by this article, or may 
proceed under this article without regard to the 
restrictions imposed by such local or private act: 
Provided, further, that any county which prior to 
March 7, 1927, has entered into a valid contract 
for permanent improvements for which, prior to 
March 7, 1927, such county was empowered by 
law to issue bonds in sufficient amount, is hereby 
authorized to issue such an amount of bonds as 
may be necessary to comply with said contract, 
either in the manner. provided by this article or 
in the manner provided by law at the time such 
contract for permanent improvements was made: 
Provided, further, that nothing herein contained 
shall be applicable to or shall govern the method 
by which any county board of education may 
borrow money from the special building fund 
created by Chapter 201, Public Laws of 1925, or 
from any special building fund of the State created 
by any law enacted at the regular session of 
the General Assembly of 1927, or from the State 
Literary Fund as provided in §§ 115-220 to 115- 
224, as amended, but the limitations of this article 
upon the amount of net school debt shall apply 
to such borrowing. 

Provided, further, that except as provided in 
§ 153-78 nothing herein contained shall have the 
effect of repealing any act in force on March 7, 
1927, or enacted by the session of the General As- 
sembly of one thousand nine hundred twenty- 
seven, requiring the question of issuing bonds by 
any county to be submitted to a vote of the people. 
(GR Pie (es (shy oc, IO ai) yo, alalyp aka te GOR Ge, Ghle 
1941, c. 266.) 


Editor’s Note.—The Act of 1931 struck out the last proviso 
relating to Rockingham and New Hanover counties for- 
merly appearing in this section. The Act of 1929 had al- 
ready omitted New Hanover from the proviso. The Act of 
1931 further amended this section by inserting the reference 
to § 153-78 in the last proviso. 

The 1941 amendment inserted in the next to the last pro- 
viso of this section the provisions relating to the state lit- 
erary fund. 

Inconsistent Public-Local Law.—This section expressly 
repeals a public-local law applied to a county when in- 
consistent with its terms. Hartsfield v. Craven County, 
1I9GSING -Cea5S, coh oa piye nose, 


Art. 10. County Fiscal Control. 


§ 153-114. Title; definitions——This article shall 
be known and may be cited as “The County Fiscal 
Control Act.” 

In this article, unless the context otherwise re- 
quires, certain words and expressions have the fol- 
lowing meanings: 

(a) “Sub-division” means a township, school 
district, school taxing district, or other political 
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corporation or subdivision .within a county, in- 
cluding drainage and other districts, the taxes 
for which (taxes as here and elsewhere used in 
this article include special assessments) are un- 
der the law levied by the board of county com- 
missioners of the county. 


(b) “Debt service” means the payment of prin- 
cipal and interest of bonds and notes as such prin- 
cipal or interest falls due, and the payments of 
moneys required to be paid into sinking funds. 

(c) “Constitutional school maintenance” means 
the maintenance of schools for the six months 
term required by the State Constitution. 

(d) “Department” means any division of county 
functions or activities. 

(e) “Department head” meéns the principal of- 
ficer of any office, board, commission, institution, 
or branch of the county government in charge of 
a department. 

(f) The “Fiscal year” is the annual period for 
the compilation of fiscal operations, and begins on 
the first day of July and ends on the thirtieth 
day of June. 

(zg) “Surplus revenues” means revenues in ex- 
cess of the estimated revenues against which an ap- 
propriation is made, and arises when actual reve- 
nues exceed estimated revenues at the end of a 
fiscal year. 


(h) “Unencumbered balance” means the balance 
of ‘an appropriation after charging thereto all ob- 
ligations for goods and services and all contracts 
or agreements payable from the appropriation, 
and all payments made from the appropriation 
except payments of such obligations, contracts, 
or agreements already charged against the ap- 
propriation, 

(i) “Fund” means the separate fund or account 
provided for a distinct function of government, 
as such functions are shown in (j) below. 

(j) The funds required by this article are funds 
for each of the following functions of govern- 
ment. 

(1) Current operating expense of the county. 

(2) Constitutional school maintenance. 

(3) County-wide school expenses over 
above constitutional school maintenance. 

(4) County debt service. 

(5) Each special purpose to which the General 
Assembly has given its special approval, sepa- 
rately stated. 

(6) Debt service of each subdivision, separately 
stated. $ 

(7) Maintenance of each subdivision, separately 
stated. 

(8) Permanent improvements in each subdivi- 
sion separately stated. (1927, c. 146, ss. 1, 2.) 


and 


Cross Reference.—As to application of this* article to mu- 
nicipalities, see §§ 160-409 et seq. 

Common Contingent Fund.—A municipality is without au- 
thority to make an appropriation and levy a tax for a com- 
mon contingent fund, and while it may appropriate an addi- 
tional five per cent for emergency purposes for each fund 
for which it has authority to levy a tax, which becomes a 
part of the fund requirement to be covered by a _ subse- 
quent tax levy, it may not make a transfer from one fund 
to another except from the general municipal expense fund, 
under this and following sections. Sing v. Charlotte, 213 N. 
CrGO 4195s Siar aes. 

What are necessary municipal expenses for which a tax 
may be levied without a vote is a question for the courts 
and the courts determine what class of expenses are neces- 
sary expenses of a municipality, and the governing body of 
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the municipality determines when such expenses are nec- 
essary for that particular locality. Id. 
aie in Martin v. Swain County, 201 N. C. 68, 158 S. E. 
§ 153-115. County accountant.—It shall be the 
duty of the board of county commissioners in each 
county in the State, on or before the first Mon- 
day in April one thousand nine hundred and 
twenty-seven, and biennially thereafter, to appoint 
some person of honesty and ability, who is expe- 
rienced in modern methods of accounting, as 
county accountant, to hold such office at the will 
of the board, or until the appointment of his suc- 
cessor; but, in lieu of appointing a county account- 
ant in counties in which there is an auditor, the 
board shall impose and confer upon the county 
auditor all the powers and duties herein imposed 
and conferred upon county accountants, and in 
any county of the State in whick there is no au- 
ditor, the board may impose and confer such pow- 
ers and duties upon any county officer, except the 
sheriff or the tax collector or the county treasurer, 
or any person or bank acting as county financial 
agent or performing the duties ordinarily per- 
formed by a county treasurer or county financial 
agent. If such duties and powers are imposed or 
conferred upon any officer of the county, the 
board may revise and adjust the salary or com- 
pensation of such officer in order that adequate 
compensation may be paid to him for the duties 
of his office. Wherever in this article reference is 
made to the county accountant, such reference 
shall be deemed to include either the person ap- 
pointed as county accountant or the officer upon 


which the duties thereof are imposed. (1927, c. 
1469 sade) 
Local Modification.—Brunswick: 1931, c. 34; 1941, c. 71; 


1943, c. 327; Harnett: 1933, c. 295. 

Detailed Accounts to Be Kept.—Under the provisions of 
this article it is the duty of the county accountant to keep 
detailed accounts of appropriations and disbursements of 
county funds and to certify on each warrant or order drawn 
against the county that provision has been made for its 
payment and appropriation duly made or a bond or note duly 
authorized as required by this article. Avery County v. Bras- 
well, 215 N. C. 270, 1 S. E. (2d) 864, followed in 215 N. C. 
2/9, 1 3: (Cd) 870: 

Cited in Board of Education v. 
EW Sip aaah, 


Walter, 198° N. ‘C.- 325, 


§ 153-116. Additional duties of county account- 
ant.—In addition to the duties imposed and pow- 
ers conferred upon the county accountant by this 
article, he shall have the following duties and 
powers: 

(a) He shall act as accountant for the county 
and subdivisions in settling with all county offi- 
cers. 

(b) He shall keep a record of the date, source, 
and amount of each item of receipts, and the 
date, the payee or contractor, the specific pur- 
pose, and the amount of every disbursement or 
contract made. 

(c) He shall require every officer and depart- 
ment receiving or disbursing money of the 
county or its subdivisions to keep a record of the 
date, source, and amount of each item of receipts, 
and the date, the payee or contractor, the specific 
purpose, and the amount of every disbursement 
or contract made, and shall require the officer or 
department to keep a copy of such contract. 

(d) He shall examine once a month, and at 
such other times as the board may direct, all 
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books, accounts, receipts, vouchers, and other rec- 
ords of all county officers and employees and de- 
partments of the county administration receiving 
or expending public money, including the road 
commission, if there is such commission in the 
county, the county board of education and other 
subdivisions, 

(e) He shall require all officers and employees 
in the county whose duty it is t> collect fines, pen- 
alties, and other money to be applied to public 
purposes, to file with him each month, or oftener 
if the board so directs, a report showing amounts 
collected by such officers, including a report of all 
fees collected for the performance of their duties, 
whether they are entitled to such fees as the 
whole or a part of their compensation or are not 
entitled to the same. 

(f) He shall once a year, or as often as he may 
be directed by the board of county commissioners, 
file with the board a complete statement of the 
financial condition of the county and subdivisions, 
showing the receipts and expenditures of the dif- 
ferent departments of the county and its subdi- 
visions, including the department of public schools. 

(g) He shall advise with the different officers 
and departments of the county and with State 
officers as to the best and most convenient 
method of keeping accounts, and he shall inform 
himself as to the best and simplest methods of 
keeping accounts, so as to bring about as far 
as possible a simple, accurate, and uniform sys- 
tem of keeping accounts of the county and sub- 
divisions. He shall not allow any bill or claim 
unless the same be itemized and verified as now 
required by law. 

(h) He shall perform such other duties hav- 
ing relation to the purposes of this article as may 
be imposed upon him by the board of county 
commissioners. (1927, c. 146, s. 4.) 


§ 153-117. Heads of departments and officers 
to file statement before 1st June.—It shall be the 
duty of all heads of departments and officers 
in charge of the functions for which county money 
or money of subdivision is to be expended, to file 
with the county accountant, befere the first day 
of June of each year (a) a complete statement of 
the amounts expended and estimated to be ex- 
pended for each object in his department in the 
current fiscal year, and (b) beginning in the year 
one thousand nine hundred and twenty-eight, a 
statement of the amounts expended for each ob- 
ject in his department in the fiscal year preceding 
the then current fiscal year, and (c) an estimate 
of the requirements of his department for each 
object in the ensuing fiscal year. Such statements 
and estimates shall list each object of disburse- 
ment under the appropriate class of functions as 
defined in § 153-114. (1927, c. 146, s. 5.) 

Local Modification—Mecklenburg: 1941, cc. 38, 72. 


- § 153-118. Estimates necessary for ensuing 
fiscal year itemized.—Upon receipt of such state- 
ments and estimates, the county accountant shall 
prepare (a) his estimate of the amounts neces- 
sary to be appropriated for the next.ensuing fiscal 
year for the different objects of the county and 
subdivisions, listing each object of disbursement 
under the appropriate class of functions as defined 
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in § 153-114, which estimate shall include the full 
amount of any deficit in any fund, and may in- 
clude an emergency estimate for each fund not 
greater than five per cent in excess of other esti- 
mates for such fund, and (b) an itemized estimate 
of the revenue to be availiable during the ensuing 
fiscal year, separating revenue from taxation from 
revenue from other sources, classifying the same 
under proper funds as defined in § 153-114, and 
(c) an estimate of the amount of unencumbered 
and surplus revenues of the current fiscal year in 
each fund. Such estimates and statements of the 
county accountant shall be termed the “Budget 
Estimate,” and shall be submitted to the board 
not later than the first Monday of July of each 
year. u(1927,..c;°146;..8..64) 

Local Modification—Mecklenburg: 1941, ec. 38, 72. 


§ 153-119. Time for filing budget estimate.— 
Immediately upon the submission of the budget 
estimate, and at least twenty days before the adop- 
tion of the appropriation resolution, the board 
shall: (a) file the budget estimate in the office of 
the clerk of the board, where it shall remain for 
public inspection, and (b) furnish a copy of the 
budget estimate to each newspaper published in 
the county, and (c) cause to be published in at 
least one newspaper published in the county a 
summary of the budget estimate showing at least 
the total appropriation recommended for each sep- 
arate fund or function as defined in § 153-114: 
Provided, however, that if no newspaper be pub- 
lished in the county, such summary shall be posted 
at the court-house door and at least three other 
public places in the county at least twenty days 
before the passage of the appropriation resolution. 
(1927, c. 146, s. 7.) 


Local Modification—Mecklenburg: 1941, cc. 38, 72. 


§ 153-120. Time for adoption of appropriation 


resolution.—_It shall be the duty of the board 


of county commissioners, not later than the 
fourth Monday in July in each year, to adopt and 
record on its minutes an appropriation resolu- 
tion, the form of which shall be prescribed by the 
county accountant, which resolution shall make 
appropriations for the several purposes of the 
county and subdivisions thereof, upon the basis of 
the estimates and statements submitted by the 
county accountant, such sums as the board may 
deem sufficient and proper, whether greater or 
less than the recommendations of the budget esti- 
mates: Provided, however, that (a) no appro- 
priation recommended by the county accountant 
for debt service shall be reduced, and (b) the 
powers given by the general law to the county 
board of education and county commissioners 
jointly, in respect to the funds to be expended for 
school purposes shall be observed by the county 
accountant and by the board of county commis- 
sioners, and (c) the boaré shall appropriate the 
full amount of all lawful deficits reported in the 
budget estimate not funded as provided by law, 
and (d) no appropriation shall be made in excess 
of the amount which may be raised under any 
constitutional or statutory limits of taxation. 
(1927, .c. 146, s. 8.) 

Local Modification.—Mecklenburg: 1941, cc. 38, 72. 


§ 153-121. Copies of resolution filed with county 
treasurer and county accountant.——A copy of 
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the appropriation resolution shall be filed with 
the county treasurer or other officer or agent per- 
forming the functions ordinarily assigned to the 
county treasurer, and another copy thereof shall 
be filed with the county accountant, both copies 
as so filed to be kept on file for their direction in 
the disbursement of county funds. (1927, c. 146, 
s. 9.) 


§ 153-122. Supplemental budget showing.—As 
soon as practicable after the first Monday in July, 
and before any levy of taxes is made, the county 
accountant shall subm‘t to the board a supplemen- 
tal budget showing: (a) the amount of any in- 
crease or decrease in each item of (1) deficits and 
(2) unencumbered balances and (3) surplus reve- 
nues as reported by him in the budget estimate, 
and (b) the amount of miscellaneous revenues col- 
lected in the preceding year from sources other 
than taxation, this amount to be separately clas- 
sified as to funds and functions, and (c) an esti- 
mate of the amount of taxes for the current fis- 
cal year which will not be collected in the same 
year. Upon the submission of the figures show- 
ing increase or decrease in deficits, the appropri- 
ation resolution sha'l be deemed automatically 
amended by adding such increase to or subtract- 
ing such decrease from the amount appropriated 
for the fund or function to which such deficit 
pertains, and it shall be the duty of the clerk to 
record the amount of increase or decrease on the 
margin of the recorded appropriation resolution. 
The figures of the supplemental budget showing 
increases or decreases in unencumbered balances 
and surplus reveuues, and showing the amount 
of miscellaneous revenues collected in the pre- 
ceding fiscal year from sources other than taxes, 
and showing the estimate of taxes uncollectible 
in the current fiscal year, shall not affect the ap- 
propriation resolutions, but shall be taken into 
consideration in the levy of taxes as hereinafter 
provided. (1927, c. 146, s. 10; 1933, c. 191.) 

Local Modification—Mecklenburg: 1941, cc. 38, 72. 

Editor’s Note.—Public Laws of 1933, c. 191, deleted from the 
end of the first sentence a clause which required a mathe- 
aie computation in determining the estimate mentioned 

§ 153-123. Publication of statement of finan- 
cial condition of county.—Simultaneously with the 
submission of the supplemental budget, the county 
accountant shall prepare and cause to be pub- 
lished in a newspaper published in the county, or 
if no newspaper be published in the county, then 
by posting at the court-house door and at least 
three other public places in the county, a state- 
ment of the financial condition of the county, con- 
taining such figures and information as the county 
accountant may consider it advisable to publish, 
which statement as so published or posted shall 
contain the figures showing at least the following 
items: 

(a) The assessed valuation for the current year, 
unless the same shall not have been finally ascer- 
tained, in which case the assessed valuation of 
the preceding year shall be given. 

(b) An itemized statement of the debt of the 
county and its subdivisions. 

(c) The amount and rate of the taxation levied 
for the preceding fiscal year, whether collected or 
not. 
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(d) Amount of taxes, including land sales, for 
each of the three preceding fiscal years which re- 
mained uncollected at the end of such years, re- 
spectively, and the average thereof, and the 
amount of such uncollected taxes which were col- 
lected by the close of the preceding fiscal year. 

(e) Miscellaneous revenue other than taxation 
for the preceding fiscal year. 

(f) Deficits, if any, in all county funds in the 
aggregate for the preceding fiscal year. 

(g) Such deficits for each subdivision of the 
county. 

(h) Surplus revenues of the county, and sepa- 
rately stated, of each of the subdivisions of the 
county for the preceding year. 

(i) Unencumbered balances of the county and, 
separately stated, of each of the subdivisions of 
the county for the preceding year. 

(j) The rate of taxation for county purposes 
and the rate for each subdivision which he esti- 
mates it will be necessary to levy in the current 
fiscal year, these rates to be computed as is pro- 
vided in § 153-124 for computation of rates by the 
board of county commissioners. (1927, c. 146, 
Sills) 


§ 153-124. Levy of taxes—As soon as may be 
practicable after the passage of the appropriation 
resolution and the automatic amendment thereof, 
which is hereinabove provided, and after the as- 
certainment of the assessed valuation of property 
for taxation, but not later than Wednesday after 
the third Monday in August of each year, the 
board of county commissioners, by resolution to 
be recorded in its minutes, shall levy upon all the 
taxable property of the county, in the case of 
county appropriations, and upon all the taxable 
property of each subdivision in the case of appro- 
priations for subdivisions, such rate of tax as may 
be necessary to produce (a) the sum appropriated, 
and (b) the amount of the supplemental budget 
estimate of taxes which will not be collectible in 
the current fiscal year, after taking into considera~ 
tion the figures contained in the budget estimate 
and supplemental budget showing surplus reve- 
nues and unencumbered balances carried over from 
the preceding fiscal year and the estimated miscel- 
laneous revenues from other sources than tax- 
ation; but for the purpose of this computation 
the board shall not estimate miscellaneous reve- 
nues at a figure greater than ten per cent (10%) 
more than the actual receipts from miscellaneous 
revenues in the preceding fiscal year, as reported 
by the county accountant in the , supplemental 
budget. (1927, c. 146, s. 12.) 


Local Modification—Mecklenburg: 1941, cc. 38, 72. 


§ 153-125. Failure to raise revenue a misde- 
meanor; emergencies. — Any county commis- 
sioner of any county who shall fail to vote to 
raise sufficient revenue for the operating ex- 
penses of the county as provided for in § 153-124, 
shall be guilty of a misdemeanor, punishable by 
fine or imprisonment, or both, in the discretion 
of the court. Provided: that in case of emergency 


upon application to the Local Government Com- 


mission such Local Government Commission may 
permit the Board of Commissioners for any county 
to anticipate the taxes of the next fiscal year by 
not more than five per cent of the tax levy for 
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the current year; provided, further, that where a 


-contingent fund has been provided for in the 


county budget the Local Government Commission 
shall not authorize such anticipation in excess of 
the difference between five per centum and the 
amount theretofore levied as a contingent fund. 
(1929, c. 321, s. 1.) 


§ 153-126. Execution of notes in anticipation of 
taxes.—_In the event of the approval of such 
anticipation of the taxes of the next fiscal year by 
the Local Government Commission, the County 
Commissioners of any such county are authorized 
to execute a note or notes in an amount not in 
excess of the amount authorized by such Local 
Governmént Commission, and such note or notes 
shall be payable not later than June thirtieth of 
the next fiscal year and shall be paid by a tax 
levied for such purpose. (1929, c. 321, s. 2.) 


§ 153-127. Appropriations not transferable. — 
No appropriation made by the appropriation res- 
olution, except an appropriation for general 
county expenses, shall be transferred from one 
fund to another fund, and no appropriation for 
general county expenses shall be transferred to 
any fund of any subdivision of the county, or vice 
versa. No appropriation for general county ex- 
penses shall be transferred, except upon the pas- 
sage and recording of a resolution of the board of 
county commissioners ordering such transfer, and 
copies of such resolution shall be furnished to the 
county accountant and to the head of each depart- 
ment to which or from which such transfer shall 
be made. (1927, c. 146, s. 13.) 


§ 153-128. Appropriations bridging interval. 
In the interval between the beginning of the fis- 
cal year and the adoption of the annual appropria- 
tion resolution, the board may make appropria- 
tions for the purpose of paying fixed salaries, the 
principal and interest of indebtedness, the stated 
compensation of officers and employees, and for 
the usual ordinary expenses of the county and its 
subdivisions, which appropriations so made shall 
be chargeable to the several appropriations, re- 
spectively, thereafter made in the annual appro- 
priation resolution for that year. (1927, c. 146, s. 


14.) 


§ 153-129. County may create special revolv- 
ing fund to supplant borrowing on anticipations; 
withdrawals.—In order to avoid the necessity of 
borrowing money in anticipation of the receipts 
of taxes and revenues or the proceeds of the sale 
of bonds, a county may by resolution create a 
special revolving fund and with the consent of the 
Commission, provide for raising the same to be 
used in anticipation of the receipt of such moneys 
and to be replenished by means of such moneys 
when received. Withdrawals of money from said 
fund shall be made only for the purposes and 
within the amounts and for the periods and upon 
the conditions stated in §§ 153-72 and 153-73 in 
respect to the borrowing of money. Such with- 
drawals’ shall not be made unless approved by 
the Local. Government Commission in the same 
manner as loans made under said sections. No 
resolutions creating such a fund shall be repealed 
or amended so as to divert or reduce the amount 
of the fund without the approval of said Commis- 
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sion as to necessity or expediency. (1931, c. 60, 
s. 62.) 


§ 153-130. Provisions for payment.— No con- 
tract or agreement requiring the payment of 
money, or requisition for supplies or materials, 
shall be made, and no warrant or-order for the 
payment of money shall be drawn upon the treas- 
ury of the -county, or a subdivision, unless pro- 
vision for the payment thereof has been made by 
(a) an appropriation resolution as provided by 
this article, or (b) through the means of bonds or 
notes duly authorized by the General Assembly 
and by the board of county commissioners, and 
. further authorized, in all cases required by law 
or by the Constitution, by a vote of qualified 
voters or taxpayers, or otherwise; nor shall such 
contract, agreement, or requisition be made un- 
less the unencumbered balance of .such appropria- 
tion or provision remains sufficient for such pay- 
ment. No contract or agreement or requisition 
requiring the payment of money shall be valid 
unless the same be in writing, and unless the 
same shall have printed, written, or typewritten 
thereon a statement signed by the county account- 
ant, as follows: “Provision for the payment of the 
moneys to fall due under this agreement has been 
made by appropriation duly made or by bonds or 
notes duly authorized, as required by the ‘County 
Fiscal Control Act.’?” Such certificate shall not, 
however, make valid any agreement or contract 
made in violation of this section. Before making 
such certificate, the county accountant shall as- 
certain that a sufficient unencumbered balance of 
the specific appropriation remains for the pay- 
ment of the obligation, or that bonds or notes 
have been so authorized the proceeds of which are 
applicable to such payment, and the appropriation 
or provision so made shall thereafter be deemed 
unencumbered by the amount to be paid on such 
contract or agreement until the county is dis- 
charged therefrom. (1927, c. 146, s. 15.) | 


Cited in Sherrill v. Graham County, 205 N. C. 178, 179, 
170 S. E. 636. 


§ 153-181. False certificate. — If any county 
auditor or county accountant of any county of the 
State shall make any certificate as required by 
§ 153-130, when there is not a sufficient unencum- 
bered balance remaining for the payment of the 
obligation, he shall be guilty of a misdemeanor 
and punishable by fine or imprisonment, or both, 
in the discretion of the court except as herein pro- 
vided. (1929, c. 321, s. 3.) 


§ 153-132. Warrants for payment. — No claim 
against the county or any subdivision shall be 
paid except by means of a warrant or order on the 
county treasurer or county depository, sizned by 
the head of the department for which the expense 
was incurred, nor unless the bill or claim for 
which the warrant or order is given shall have 
been presented to and approved by the county ac- 
countant, or in case of his disapproval of such 
claim or bill, by the board of county commission- 
ers. The board shall not approve any claim or 
bill which has been disallowed by the county ac- 
countant without entering upon the minutes of 
the board its reason for approving the same in 
such detail as may show the board’s reason for 
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reversing the county accountant’s disallowance. 


- No warrant or order, except a warrant or order 


for payment of maturing bonds, notes, or interest 
coupons thereto appertaining, and except a war- 
rant or order for the payment of any bill or claim 
approved by the board of county commissioners 
over the disallowance of the county accountant, 
as above provided, shall be valid unless the same 
shall bear the signature of the county accountant 
below a statement which he shall cause to be writ- 
ten, printed or typewritten thereon containing the 
words: ‘Provision for the payment of this war- 
rant (or order) has been made by an appropria- 
tion duly made or a bond or note duly authorized, 
as required by the ‘County Fiscal Control Act.” 
(Cpe te eS. aIGe ABs ey BERD) 


Editor’s Note.—The amendment of 1935 added, in the last 
sentence of the section, the exception as to warrants or 
orders approved by the board after disallowance of the ac- 
count. 

Vouchers to Be Certified by Accountant.—The duties of 
certifying county vouchers is 
clearly set forth in the County Fiscal Control Act, which 
duties are special in character and are in addition to and 
not in substitution for the duties and functions of other 
county officers, and even if it be conceded that the sign- 
ing of the voucher by the chairman of the board was mal- 
feasance, the accountant and his surety may not avoid 
liability on the ground that some other officer was guilty 
of negligence or malfeasance. Avery County v. Braswell, 
215 N. C. 270, 1 S. E. (2d) 864, followed in 215 N. C. 279, 
Soe Eye Ced)aes70! 

§ 153-133. Accounts to be kept by county ac- 
countant.—Accounts shall be kept by the county 
accountant for each object of appropriation, 
which objects shall be classified under the va- 
rious funds as defined in § 153-114, and every war- 
rant or order upon the county treasury shall state 
specifically against which of such funds the war- 
rant or order is drawn; such account shall show 
in detail the amount appropriated thereto, the 
amount drawn thereupon, the unpaid obligations 
charged against it, and the unencumbered balance 
to the credit thereof. (1927, c. 146, s. 17.) 


§ 153-184. Bond of county accountant. — The 
county accountant shall furnish bond in some 
surety company authorized to do business in 
North Carolina, the amount to be fixed by the 
board of commissioners in a sum not less than 
five thousand dollars ($5,000), which bond shall 
be approved by the board of county commission- 
ers, and shall be conditioned for the faithful per- 
formance of his duties under this article. (1927, 
¢. 146,18. 183) 

Approval of bond in smaller amount, see Ellis v. Brown, 
217 Nev C0 787,09-85 Ea (2d) 84074 

§ 153-185. Daily deposits by collecting or re- 
ceiving officers—Every public officer and em- 
ployee whose duty it is to collect or receive any 
funds or money belonging to any county or sub- 
division thereof shall daily deposit the same with 
the county treasurer or in some bank, banks, or 
trust company, designated by the board of comi- 
missioners, in the name of the county and of the 


fund to which it is applied, and shall report the. 


same daily to the county accountant by means of 
duplicate deposit ticket signed by the depository. 
If there is no treasurer or designated depository 
in the county, then the board of commissioners 
may allow such deposits to be made every three 
days in some depository outside of the county. 
If such officer or employee collects or receives 


[ 670 ] 


Per ie 


§ 153-136 CH. 153. COUNTIES, 


such public moneys for a taxing district of which 
he is not an officer or employee, he shall, during 
Saturday of each week, pay to the proper officer 
of such district the amount so collected or re- 
ceived during the current week, and take receipt 
therefor. 

The board of commissioners is hereby author- 
ized and empowered to select and designate an- 
nually, by recorded resolution, some bank or 
banks or trust company in this State as an official 
depository or depositories of the funds of the 
county, which funds shall be secured in accord- 
ance with § 159-28. 

It shall be the duty of the board of commis- 
sioners to provide by recorded resolution for in- 
terest to be paid on public deposits at a rate to 
be determined by the board of commissioners. 
It shall be unlawful for any public moneys to be 
deposited by any officer, employee, or depart- 
ment, in any place, bank, or trust company other 
than those selected and designated as official de- 
positories. Any person or corporation violating 
the provisions of this section or aiding or abet- 
ting in such violation shall be guilty of a misde- 
meanor and punishea by fine or imprisonment, or 
both, in the discretion of the court. (1927, c. 
HOE Semo sel eos Cot 61939) Comin 4.) 

Editor’s Note.—The amendments of 1929 and 1939 changed 
the second paragraph of this section. 

Requiring Bonds and Interest of Bank Appointed County 
Financial Agent.—See note under § 155-3. 

Applied in United States Fidelity, etc., Co. v. Hood, 206 
N. C. 639, 642, 175 S. E. 135; Standard Inv. Co. v. Snow 
Hill, 78 F. (2d) 33. 

§ 153-136. Conduct by county accountant con- 
stituting misdemeanor.—If a county accountant 
shall knowingly certify any contract, agreement. 
or warrant in violation of the requirements of this 
article, or approve any fraudulent, erroneous, or 
otherwise invalid claim or bill, or make any state- 
ment required by this article, knowing the same 
to be false, or shall wilfully fail to perform any 
duties imposed upon him by this article, he shall 
be guilty of a misdemeanor and punishable for 
each offense by a fine of not less than fifty dollars 
($50) or imprisonment for rot less than twenty 
(20) days, or both fine and imprisonment, in the 


‘discretion of the court, and shall be liable on his 


bond for all damages caused by such violation 
or failure. (1927, c, 146, s. 20.) 


§ 153-137. Liability for damages for violation 
by officer or person.—If any county officer or 
head of a department or other official or person 
of whom duties are required by this article shall 
wilfully violate any part of this article, or shal! 
wilfully fail to perform any of such duties, he shall 
be liable for all damages caused thereby. (1927, 


Bc. 146, s. 21.) 


§ 153-138. Recovery of damages.—The recov- 
ery of all damages allowed by the article may be 


made in the court having jurisdiction of the 
suit of the county, any subdivision thereof, or any 
taxpayer or other person aggrieved. (1927, 
c. 146, s. 22.) 


§ 153-189. Chairman of county commissioners 
to report to solicitor.—It shall be the duty of the 
chairman of the board of county commissioners 


to report to the solicitor of the district within 
which the county lies all facts and circumstances 
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showing the commission of any offense as defined 
herein, and it shall be the duty of the solicitor to 
prosecute. At the request of the solicitor, the 
board of county commissioners is authorized, 
within its discretion, to provide legal assistance 
to the solicitor in prosecuting such cases- and any 
ether case involving official misconduct or viola- 
tion of a public trust within said county, and pay 
the cost of same out of the generai fund of the 
county, (i927), ch 146, sit23s 1989) 6. 112,°s 12) 

Editor’s Note.—The 1939 ‘Scneadtiest added the second sen- 
tence of this section. 

§ 153-140. Purpose of article—It is the pur- 
pose of this article to provide a uniform system 
for all counties of the State by which the fiscal 
affairs of counties and subdivisions thereof may 
be regulated, to the end that accumulated deficits 
may be made up, and future deficits prevented, 
either under the provisions of this article or un- 
der the provisions of other laws authorizing the 
funding of debts and deficits, and to the end that 
every county in the State may balance its budget 
and carry out its functions without incurring 
deficitsam (19275) c.014651s.4.242) 


§ 153-141. Construction and application of ar- 
ticle—AIlIl laws and parts of laws, whether gen- 
eral, locai or special, which are in conflict with 
this article, are hereby repealed. Nothing herein 
contained, however, shall require any county now 
operating under a budget system provided by any 
local or special act in force on March 7, 1927, or 
which may be passed at the regular session of the 
General Assembly of 1927, to abandon any such 
operation or to comply with this article, but any 
such county may, in the discretion of its board of 
commissioners, elect to conduct its procedure un- 
der any one or more sections of this article as the 
board may deem best. All such counties shal! 
nevertheless be subject to the requirements of cer- 
tain provisions of this article, which are (a) the 
annual publication of financial information sub- 
stantially as required by § 153-123, (b) the adop- 
tion of an appropriation resolution which shall 
appropriate the full amount of all deficits not 
funded and the full amount required for debt serv- 
ice as required by § 153-120, (c) the annual levy 
of taxes sufficient to meet all appropriations and 
the probable amount of uncollectible taxes com- 
puted as required by § 153-124, (d) endorse- 
ment by some one county officer, who shall either 
be the county accountant or an officer designated 
for that purpose by the board, ct all contracts, 
agreements, requisitions, warrants and orders, 
substantially as provided by §§ 153-130 and 153- 
132, (e) compliance with all the provisions of § 
153-135, and (f) all the provisions of §§ 153-136 
to 153-139, as to penalties, liability for damages 
and requirements for reporting offenses to the dis- 
trict solicitor shall apply in all such counties so 
far as such counties are herein required to comply 
with this article. (1927, c. 146, s. 25.) 


§ 153-142. Local units authorized to accept 
their bonds in payment of certain judgments and 
claims.— The governing bodies of the various 
counties, cities, towns, and other units in the 
state’ are hereby authorized in their discretion to 
accept their own bonds, at par, in settlement of 
any and all claims which they may have against 
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any person, firm, or corporation, on account of 
any money of said unit held in any failed bank or 
on account of any judgment secured against any 
person, firm, or corporation on account of the 
funds in said bank. 

Upon an order issued by the governing au- 
thorities of the county, city, town, or other unit, 
the treasurer of the county, city, town, or other 
unit is hereby authorized and empowered to ac- 
cept the bonds of said unit in settlemént of said 
claim, as set out in the preceding paragraph, and 
to mark said claim satisfied in full, whether the 
same has been reduced to judgment or not. (1933, 
c. 376.) 


Art. 10A. Capital Reserve Funds. 


§ 153-142.1. Short title—vThis article may be 
cited as “The County Capital Reserve Act of one 


thousand nine hundred and forty-three.” (1943, 
C593 .0Sen le) 

§ 158-142.2. Meaning of terms.—The terms 
“fiscal year,” “surplus revenues,” “unencumbered 


balance,” “debt service,” and “fund,’ as used in 
this article shall have the same meaning as ex- 
pressed in § 153-114, the same being a part of the 
county fiscal control act. The terms ‘governing 
body,” “clerk,” ‘necessary expenses,’ and “pub- 
lished” as used in this article shall have the same 
meaning as expressed in § 153-70, being a part of 
the county finance act. The term ‘financial 
officer,’ as used in this article means the officer of 
a county having charge or custody of the moneys 
of the county, including moneys of the county 
board of education. (1943, c. 593, s._2.) 


§ 153-142.8. Powers conferred.—In addition to 
all other funds now authorized by law a county is 
hereby authorized and empowered to establish 
and maintain a capital reserve fund in the manner 
hereinafter provided. (1943, c. 593, s. 3.) 


§ 153-142.4. Sources of capital reserve fund.— 
The capital reserve fund may consist of moneys 
derived from any one or more of the following 
sources, except that no money shall be deposited 
in such capital reserve fund after July tenth, one 
thousand nine hundred and forty-five: 

(1) Unappropriated surplus revenues and un- 
encumbered balances itemized as to 

(a) Collections of ad valorem taxes levied on 
all taxable property in the county separately 
stated as to purpose for which such taxes were 
levied; 

(b) Proceeds from ‘the sale of county property 
or property of the county board of education, 
separately stated; 

(c) Proceeds from insurance collected by 
reason of loss of county property or property of 
the county board of education, separately stated; 

(d) Receipts from revenues derived from 
sources other than ad valorem taxes which are 
not pledged or otherwise applicable by law to the 
payment of existing debt and separately stated 
as to the fund to which such revenues may law- 
fully accrue. 

(2) Appropriation or appropriations included in 
the annual appropriation resolution: Provided, 
however, the sources of revenues from which each 
such appropriation shall be payable shall be 
itemized in said appropriation resolution as to 
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amount and class of sources stated in subclauses 
(b), (c) and (d) of clause (1) of this section; 

(3) Proceeds from the sale of county property 
not included. in the estimated revenues appro- 
priated for the current fiscal year; 

(4) Proceeds from the sale of property of the 
county board of education not included in the 
estimated revenues appropriated for the current 
fiscal year; 

(5) Proceeds from insurance collected by 
reason of loss of county property which are not 
included in the estimated revenues appropriated 
for the current fiscal year; 

(6) Proceeds from insurance collected by 
reason of loss of property of the county board of 
education which are not included in the estimated 
revenues appropriated for the current fiscal year; 

(7) Collections of revenues from sources other 
than ad valorem taxes in excess of such revenues 
estimated and appropriated for the current fiscal 
year and separately stated as to the fund to which 
such revenues may lawfully accrue. (1943, c. 593, 
s. 4.) 


§ 153-142.5. How the capital reserve fund may 
be established—When a county elects under this 
article to establish a capital reserve fund the 
governing body shall pass an order authorizing 
and declaring that the same shall be established. 
Said order shall state such itemized sources 
provided in § 153-142.4 from which moneys are 
available for deposit in the capital reserve fund at 
the time of passage. In said order the governing 
body shall designate some bank or trust company 
as depositary in which moneys shall be deposited 
for the capital reserve fund. Said order shall 
further contain a request to the local government 
commission that the provisions thereof be 
approved by said commission. Upon passage of 
said order the same shall be spread upon the 
minutes of the governing body and the clerk shall 
transmit a certified copy thereof to the local 
government commission. (1943, c. 593, s. 5.) 


§ 153-142.6. When the capital reserve fund shall 
be deemed established.—The capital reserve fund 
shall be deemed established when the order 
passed under the provisions of § 153-142.5 are 
approved by the local government commission. 
After action is taken upon the provisions of said 
order by the local government commission the 
secretary of said commission shall notify the clerk 
in writing of the approval by said commission or 
disapproval, if the commission declines to approve 
the order and, the reasons therefor. Upon receipt 
of the notice of such approval the clerk shall 
thereupon notify the financial officer ‘of the 
county who shall immediately deposit in the 
designated depositary the moneys stated as avail- 
able in said order for the capital reserve fund and 
simultaneously report said deposit to the local 
government commission. 

Upon establishment of the capital reserve fund 
it shall be the duty of the financial officer to 
promptly deposit in the designated depositary 
for the capital reserve fund all moneys which may 
thereafter become available from sources stated 
in the order authorizing such fund, or an*amend- 
ment thereto, and to simultaneously report each 
such deposit to the local government commission 
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stating the amounts from each such source so 
deposited. (1943, c. 593, s. 6.) 


§ 153-142.7. Amendments to order authorizing 
capital reserve fund.—At any time or from time 
to time after the capital reserve fund is 
established, the governing body may amend the 
order authorizing the establishment of such fund 
for the purpose of including additional sources 
provided in § 153-142.4 or for the purpose of 
changing the designated depositary. Each such 
amendment shall contain a request to the local 
government commission that the provisions 
thereof be approved by said commission. Each 
such amendment shall be spread upon the minutes 
of the governing body and the clerk shall trans- 
mit a certified copy thereof to the local govern- 
ment commission. No such amendment shall be 
effective until the provisions thereof have been 
approved by said commission. (1943, c. 593, s. 7.) 


§ 153-142.8. Security for protection of deposits. 
—Any bank or trust company designated as 
depositary of the capital reserve fund shall furnish 
such security for deposits made in said fund as is 
required by law for other funds of the county. 
(19438, c. 593, s. 8.) 


§ 158-142.9. Purposes for which a capital 
reserve fund may be used.—A capital reserve fund 
may be withdrawn in whole or in part at any time 
or from time to time, and applied to or expended 
for: 

(a) Any one or more of the following improve- 
ments or properties: . 

(1) Erection and purchase of schoolhouses, 
erection of additions to schoolhouses, school 
building equipment, acquisition of lands for 
school purposes; 

(2) Erection and purchase of courthouse and 
jails, including public auditorium within and as 
a part of a courthouse, erection of additions to 
courthouse and jails, acquisition of lands for 
same; 

(3) Erection and purchase of county homes for 
the aged and infirm; erection of additions to 
county homes, acquisition of lands for county 
homes; 

(4) Erection and purchase of hospitals, erection 
of additions to hospitals, acquisition of lands for 
hospitals; 

(5) Erection and purchase of public auditoria 
and acquisition of lands therefor; 

(6) Acquisition and improvement of lands for 
public parks and playgrounds; 

(7) Acquiring, constructing and improving air- 
ports or landing fields for the use of airplanes or 
other aircraft; 

(8) Supplementing proceeds of the sale of 
bonds or bond anticipation notes of the county 
issued for any one or more of the purposes stated 
in .subclauses (2), (3), (4), (5), (6) and (7) of 
this clause (a), or supplementing federal or state 
grants for any one or more of such purposes; 

(9) Supplementing proceeds of sale of bonds 
or bond anticipation notes of the county issued 
for the purpose stated in subclause (1) of this 
clause (a), or supplementing loans from the state 
literary fund, or supplementing federal or state 
grants for such purpose. 

(b) Temporary borrowing for 
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propriations made for the current fiscal year in 
anticipation of the collections of taxes and other 
revenues of such current fiscal year: Provided, 
however, the aggregate amount of such with- 
drawal or withdrawals for meeting appropriations 
shall not at any time exceed twenty-five per cen- 
tum of the total appropriations of the fiscal year 
in which such withdrawal or withdrawals are 
made and no such withdrawal or withdrawals 
shall be made in an ensuing fiscal year unless and 
until the capital reserve fund has been fully repaid 
for the amount or amounts so previously with-* 
drawn. Each such withdrawal shall be repaid 
not later than thirty days after the close of the 
fiscal year in which made; 

(c) Purchasing at market prices and retiring 
outstanding bonds of the county maturing more 
than five years from the date of such withdrawal; 

(d) Investment in bonds or notes of the United 
States of America, State of North Carolina, or 
bonds of the county; 

(e) Payment of maturing serial bonds or notes 
and interest on bonds or notes of the county in 
accordance with a determined plan of amortiza- 
tion. (1943, c. 593, s. 9.) 


§ 153-142.10. Restrictions upon use of the capi- 
tal reserve fund.—No part of the capital reserve 
fund consisting of collections of ad valorem taxes 
levied for a special purpose within the meaning 
of the constitution of North Carolina shail be 
withdrawn and expended for any purpose except 
that for which such taxes were levied, but such 
collections may be used for either of the purposes 
stated in clauses (b) and (d) of § 153-142.9, except 
that collections of taxes levied for debt service 
may be expended for either of the purposes 
stated in clauses (c) and (e) of said § 153-142.9. 
Moneys deposited ‘in the capital reserve fund con- 
sisting of the proceeds of the sale of property of 
the county board of education or collections of in- 
surance by reason of loss of property of the 
county board of education may be withdrawn and 
expended only for the purpose stated in subclause 
(1) of clause (a) of § 153-142.9 upon petition of 
the county board of education, and the same shall 
be deemed to be expended by the county as an 
administrative agency of the state for main- 
tenance of the six months school term required 
by the constitution of North Carolina. (1943, c. 
593, s. 10.) 


§ 153-142.11. Authorization of withdrawal from 
the capital reserve fund.— A withdrawal for any 
one of the purposes contained in clauses (b), (c), 
(d) and (e) of § 153-142.9 shall be authorized by 
resolution duly adopted by the governing body! 
Each such resolution shall specify the purpose of 
the withdrawal, the amount of such withdrawal, 
the sources of moneys in the capital reserve fund 
for such withdrawal and the amount to be with- 
drawn from each such source. Each such resolu- 
tion shall contain a request to the local govern- 
ment commission for its approval of the provi- 
sions thereof, shall be spread upon the minutes of 
the governing body and the clerk shall transmit a 
certified copy of such resolution to the local gov- 
ernment commission. A resolution authorizing a 
withdrawal for the purpose stated in clause (b) of 
§ 153-142.9 shall further specify the total ap- 
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propriations contained in the annual appropria- 
tion resolution of the fiscal year in which such 
withdrawal is authorized and shall state the total 
amount of such withdrawals previously made in 
such fiscal year and the date upon which the with- 
drawal shall be repayable to the capital reserve 
fund. 

A withdrawal for any one of the improvements 
or properties contained in clause (a) of § 153-142.9 
shall be authorized by order duly passed by the 
governing body which order shall state: 

(a) In brief and general terms the purpose for 
which the withdrawal is to be made; 

(b) The amount of the withdrawal; | 

(c) The sources of moneys in the capital 
reserve fund for such withdrawal and the amount 
to be withdrawn from each such source; 

(d) One of the following provisions: 

(1) If the purpose of such withdrawal is for 
necessary expenses and the source of moneys 
available therefor is in whole or in parted 
valorem taxes, or, if such withdrawal is for either 
necessary expenses or other than necessary ex- 
penses and the source of all the moneys available 
therefor is from other than ad valorem taxes, the 
order shall take effect thirty days after its first 
publication unless in the meantime a petition for 
its submission to the voters is filed under this 
article, and that in such event it shall take effect 
when approved by the voters of the county at an 
election as provided in this article. ' 

(2) If the purpose of such withdrawal is for 
other than the payment of necessary expenses and 
the source of moneys available therefor is in 
whole or in part ad valorem taxes, or, if the gov- 
erning body, although not required to obtain the 
assent of the voters to such withdrawal, deems it 
advisable to obtain such assent, that the order 
shall take effect when approved by the voters of 
the county at an election as ‘provided in this 
article. 

Each order authorizing a withdrawal from the 
capital reserve fund shall be spread upon the 
minutes of the governing body and the clerk shall 
submit a certified copy thereof to the local gov- 
ernment commission. (1943, c. 593, s. 11.) 


§ 153-142.12. Approval: of order or resolution 
for withdrawal by the local government commis- 
sion—No order passed by the governing body 
authorizing a withdrawal from the capital reserve 
fund shall be published as provided in this article 
nor shall the question of approval of the provi- 
sions thereof be submitted to the voters until said 
provisions have first been approved by the local 
government commission. A certified copy of 
such order filed by the clerk with the commission 
shall be deemed a request to the commission for 
its approval of the provisions thereof. The com- 
mission shall pass upon the provisions of such 
order in the same manner as it passes upon an 
application for approval of the issuance of bonds 
or notes under the local government act, and may 
require such information and evidence pertaining 
to the necessity and expediency and adequacy of 
amount of the proposed withdrawal as it deems 
necessary before acting upon said order. 

No resolution adopted by the governing body 
authorizing a withdrawal shall become effective 
until the provisions thereof have been approved 
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by the local government commission. 
593, s. 12.) 


§ 158-142.13. Publication of order for with- 
drawal.—Upon approval by the local government 
commission of an order authorizing a withdrawal 
from the capital reserve fund, the clerk shall 
cause said order to be published once in each of 
two consecutive weeks over the following append- 
age (the blanks being first properly filled in): 


(1943, ¢. 


The foregoing order was passed on _ the 
cove day Of "Liles. He Jue 10 es eae wee Ee 
published on the ....'.. day oleenhtien er ah aS - 


Any action or proceeding questioning the validity 


of said order must be commenced within thirty - 


days after its first publication. 
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(1943, c. 593, -s. 13.) 


§ 153-142.14. Limitation of action setting aside 
an order for withdrawal.—Any action or proceed- 
ing in any court to set aside an order authorizing 
a withdrawal from the capital reserve fund, or to 
obtain any other relief upon the grounds that such 
order is invalid, must be commenced within thirty 
days after the first publication made under § 153- 
142.13. After the expiration of such period’ of 
limitation, no right of action or defense founded 
upon the invalidity of the order shall be asserted, 
nor shall the validity of the order be open to ques- 
tion in any court upon any grounds whatever, 
except in an action or proceeding commenced 
within such period. (1943, c. 593, s. 14.) 

‘ 


§ 153-142.15. Elections on order authorizing 
withdrawal.—The provisions of §§ 153-91 through 
153-100 relating to petition for referendum and 
election on a bond order shall apply to an order 
authorizing a withdrawal from the capital reserve 
fund: Provided, however, the majority of the 
qualified voters of the county, as required by the 
constitution of North Carolina, shall be necessary 
only if the purpose stated in the order authoriz- 
ing such withdrawal is for other than a necessary 
expense and the source of moneys in the capital 
reserve fund for such withdrawal is in whole or 
in part ad valorem taxes. In all other cases 
where the provisions of such order may be re- 
quired to be approved by the voters, the affirma- 
tive vote of the majority of the voters voting on 


such order shall be sufficient to make it operative — 


and in effect: Provided, further, a notice of elec- 
tion required by this article to be published shall 
state the amount of the proposed withdrawal and 


the purpose thereof, as well as the date of the © 
election, and: Provided, further, the ballot to be — 


furnished each qualified voter may contain the 


words, “For the order authorizing $....:2.% 
withdrawal from the capital reserve fund of 
Waters County (briefly stating the purpose)” 
and “Against the order authorizing $......... 


withdrawal from the capital 


(1943, c. 593, s. 15.) 


reserve fund of — 
County (briefly stating the purpose.)” — 


§ 153-142.16. How a withdrawal may be made. 


—No withdrawal from the capital reserve fund 
shall be made except pursuant to authority of the 
governing body by resolution or order which has | 
taken effect. Each withdrawal shall be for the 
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full amount authorized, except a withdrawal for 
the purpose stated in clause (e) of § 153-142.9 
which may be made for all or a part thereof from 
time to time according to the plan of amortiza- 
tion, and shall be by check drawn on the deposi- 
tary signed by the financial officer of the county 
and payable to said financial officer. Each such 
check shall bear a certificate on the face or 
reverse thereof signed by the secretary of the 
local government commission or by his duly 
designated assistant that the withdrawal evi- 
denced thereby has been approved under the pro- 
visions of the county capital reserve act of one 
thousand nine hundred and forty-three, and such 
certificate shall be conclusive evidence that such 
withdrawal has been approved by the local 
government commission: Provided, however, the 
state of North Carolina shall not be liable for 
misapplication of any moneys withdrawn from 
the capital reserve fund by reason of such certifi- 
cate. (1943, c. 593, s. 16.) 


§ 153-142.17. Accounting for the capital reserve 
fund.—It is the intention of this article that the 
deposits in and withdrawals from the capital 
reserve fund shall be as one account with the 
depositary but it shall be the duty of the financial 
officer to maintain accounts of each source, enter- 
ing the credits thereto and withdrawals therefrom, 
and of the purpose.for which each authorized 
withdrawal is made. (1943, c. 593, s. 47.) 


§ 153-142.18. Certain deposits mandatory.— 
Each withdrawal shall be used only for the 
purpose specified in the resolution or order au- 
thorizing the same and shall constitute an ap- 
propriation duly made for said purpose: Pro- 
vided, however, that if for any reason any part of 
such withdrawal is not applied to or is not neces- 
sary for such purpose, such unexpended or un- 
used part thereof shall be promptly deposited in 
capital reserve fund and credits of such deposit 
shall be entered to the various sources prorated 
on the basis upon which the withdrawal was 
made. 

All receipts of earnings from and realizations of 
investments shall be promptly deposited in the 
capital reserve fund and credits of such deposits 
shall be entered to the various sources in said 
fund prorated on the basis of all withdrawals 
made for investment. 

Receipts for repayment of moneys withdrawn 
for the purpose of meeting appropriations shall be 
promptly deposited in the capital reserve fund 
and credits of such deposits shall be entered to 
the various sources in said fund prorated on the 
basis of all such withdrawals made. (1943, c. 593, 
s. 18.) 


§ 153-142.19. Action of local government com- 
mission.—Any action required by this article to 
be taken by the local government commission 
may be taken by the executive committee of said 
commission. Such action taken by said executive 
committee shall be subject to review by the com- 
mission in the same manner as action taken upon 
the issuance of bonds. (1943, c. 593, s. 19.) 


§ 153-142.20. Provision for sinking funds.—Be- 
fore allocating all or any part of unappropriated 
surplus revenues and unencumbered balances to a 
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capital reserve fund a county may make alloca- 
tion thereof to a sinking fund for the retirement 
of term bonds of the county, but such allocation 
or allocations, together with all other assets of 
the sinking fund, shall not exceed the amount of 
the term bonds outstanding and unpaid. (1943, 
GC) 593,085 20.) : 


Art. 11, Requiring County, Municipal, etc., Of- 
ficials to Make Contracts for Auditing and 
Standardizing Bookkeeping Systems. 


§ 153-143. Director of local government. — At 
such time as any board of county commissioners, 
board of education or other county officials, or 
the governing body or officials of any city, town, 
special charter district or other subdivision in the 
state of North Carolina proposes to employ any 
certified public accountants or auditors other than 
the official county auditor, county accountant, mu- 
nicipal accountant or other similar ‘officer for mak- 
ing any statement or for the auditing of any books 
of the county, city, town, special charter district 
or other subdivision the director of local govern- 
ment shall be notified of such purpose and it shall 
be the duty of a representative of the director of 
local government to advise with the officials with 
respect to the scope of such audit and the nature 
of same and to furnish such officials all informa- 
tion available for their guidance in the making 
and entering into contracts or engagements for 
Said, saudit or examination: (1929) .c. 201, s. “1; 
1931, c. 99, s. 1.) 


Editor’s Note.—The Act of 1931 amended this article to 
make it applicable to cities; towns, special charter dis- 
tricts or other sub-divisions, and substituted ‘“‘director of 
local government” for ‘“‘county government advisory com- 
mission’? formerly appearing. 


§ 153-144, Contracts must be in writing; ap- 
proval. — All contracts or engagements made 
shall be reduced to writing and shall include all 
of the terms and conditions of the contract before 
the same shall become legal and binding upon the 
county, city, town, special charter district or 
other subdivision officials and shall be endorsed 
and approved as to the terms and provisions 
thereof by the director of local government and 
such contracts shall be null and void and no pay- 
ments shall be made on such contracts until the 
same shall have been reduced to writing and ap- 
proved as aforesaid by the director of local gov- 
ernment. Said contracts when so executed shall 
be recorded on the minutes of the board of county 
commissioners, board of education or such gov- 
erning body of a city, town, special charter dis- 
trict or other sub-division and the original filed 
in their records. The terms and provisions of 
said contracts shall not in any way be varied or 
changed by either party unless and until such 
changes shall be reduced to writing and approved 
by the director of local government in the same 
manner as the original contract and no verbal 
agreements made between the officials of the 
county and the auditors aforesaid shall affect in 
any way to vary the terms and conditions there- 
of. (1929, c. 201, s. 2; 1931, c. 99, s. 2.) 


§ 153-145. Approval of systems of account- 
ing—With a view of standardization and sim- 
plification of the methods of accounting in the 
various counties, cities, towns, special charter 
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districts and other sub-divisions of the state, the 


director of local government is hereby authorized 


and empowered to advise with said boards as 
to the proper methods of accounting for such 
counties, cities, towns, special charter districts 
and other sub-divisions and no system or books 
shall be installed until same shall have been sub- 
mitted to the director of local government. 
(1929, sc. S201 Ws Ssit 081 eR 99 fis a8:) 


§ 153-146. Copy of report filed with Director of 
Local Government.—Any certified public account- 
ant or auditor other than the official county audi- 
tor, county accountant, municipal accountant or 
other similar officer employed by any board of 
county commissioners, board of education, the 
governing body of any city, town, special charter 
district or other sub-division, or the officials there- 
of shall upon completion of all work performed in 
accordance with the terms of a contract, prepare a 
report embodying all statements and comments 
relating to his findings and shall file a copy of 
said report with the director of local government, 
said report to be either printed or typewritten. 
The director of local government shall have the 
power to prescribe or approve the form of said 
report. (1929, c. 201, s. 4;.1931, c. 99,’s. 4.) 


§ 158-147. Approval of all claims for auditing 
to be approved by Director of Local Government. 
—All bills or claims presented to the governing 
body of any county, city, town or special charter 
district for the payment of any public or certified 
public accountant or auditor for the performance 
of any service as may ke agreed upon in accord- 
ance with the provisions of this article shall be ap- 
proved by the Director of Local Government, 
and it shall be unlawful for any of such govern- 
ing bodies to pay or permit the payment of such 
bill or claim out of any’ public funds without first 
securing the said approval of said Director of 
Local Government. (1931, c. 99, s. 5.) 


Art. 12. Sinking Funds. 


§ 153-148. Counties and municipalities author- 
ized to apply sinking funds to purchase of own 
bonds.—The county commissioners of the several 
counties of the State, and all persons or officers 
having charge of sinking funds and the commis- 
sioners and aldermen and governing bodies of all 
incorporated cities and towns are authorized and 
directed to apply the sinking funds on hand to the 
purchase and retirement of the specific bonds, is- 
sued by such municipality, for the payment 
whereof, at maturity, such fund has been pro- 
vided, notwithstanding any contrary provisions in 
any act, special or general, under which the said 
bonds have been: issued: Provided, however, that 
where bonds have been issued and sold to run for 
a stated term without option of prior payment, 
nothing herein shall be construed to compel the 
owners or holders thereof to accept payment or 
surrender said bonds except at their option. Mu- 
nicipalities shall not be required to purchase such 
bonds for a greater sum than the face thereof, 
with accrued interest at the time of purchase. 
(1931, c+ 24185,8!--1,) 


§ 153-149. Investment of sinking funds. 
County commissioners of the several counties 
and all persons or officers having charge of sink- 
ing funds and the governing bodies of all incor- 
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porated towns and cities shall keep such sinking 
funds as may not be applied to the purchase and 
retirement of bonds as required in the preceding 
section safely invested in such bonds or securities 
as are approved for such investment by the Local 
Government Act of nineteen hundred and thirty- 
one, (§§ 159-1 et seq.) where such investment 
will promote the public interest or provide a 
greater rate of interest therefor. (1931, c. 413, s. 2 ) 


Cross Reference.—As to investment in bonds guaranteed by 
the United States government, see § 53-44. 


§ 153-150. Petition of tax-payers to have sink- 
ing funds applied to purchase of bonds or invested. 
—Any citizen and taxpayer of a county or munic- 
ipality, on behalf of himself and other citizens and 
taxpayers interested, who may or may not join 
therein, may petition the board of county com- 
missioners or any governing board of a city or 
town, setting forth in said vetition that said 
county, city or town has an amount of sinking 
fund provided for the payment of a certain issue 
or issues of bonds, that the bords, or a portion of 
them, may be purchased and retired, and fully set- 
ting forth any benefit which would accrue to the 
county, city or town from purchase and retire- 
ment of said bonds, and demanding the applica- 
tion of the sinking fund thereto. 

A like petition may be made to require the in- 
vestment of sinking funds as provided in this ar- 
ticle. Such petition shall fully set out the facts 
regarding the fund in question and the benefit 
to be derived from its investment. Upon re- 
ceiving such petition the board of county com- 
missioners or governing body of the city or town 
to which the same may be addressed, shall ascer- 
tain the facts with reference to the matters al- 
leged, and act thereon without delay; and the 
petition shall be sustained and the relief granted 
if the facts are such that the provisions of this ar- 
ticle are applicable; and such sinking fund shall 
be applied to the purchase and retirement of 
such bonds as may be obtainable, of the class or 
issue to the payment whereof at maturity such 
fund might be applied, or shall be invested with- 
out delay, in the event such bonds are not obtain- 
able, and such investment will be advantageous to 
the taxpayers interested. (1931, c. 413, s. 3.) 


§ 153-151. Appeal to Local Government Com- 
mission.—An appeal shall lie from the action of 
the board of county commissioners or governing 
body of any town or city to the Local Govern- 
ment Commission, who shall hear the matter de — 
novo and determine the same. The Local Gov- 
ernment Commission shall make such order as © 
they may deem best in the premises, and fix there- — 
in such time as they may deem reasonable for 
compliance therewith. ‘ 

Upon failure or delay to act upon any petition 
for a period of thirty days after it has been re- — 
ceived by any board of county commissioners or — 
governing body of any city or town, direct ap- 
plication may be made to the Local’ Government — 
Commission, which shall, on such failure or re-_ 
fusal to act, have original jurisdiction in the — 
premises and shall proceed to act, after five days’ 
notice to such board of commissioners or gov- 
erning body of a town or city to whom the pe-— 
tition was addressed. 

The orders of the Local Government Commis-_ 
sion may be enforced by writ of mandamus in a 
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proceeding in the Superior Court of Wake County 
or of the county affected, or in which the town 
or city concerned, or any pari thereof may be 
located, and such proceeding may be brought by 
the Local Government Commission or any peti- 
tioning taxpayer, in behalf of himself,and others 
like interested. (1931, c. 413, s. 4.) 


Art. 18. County Poor. 


§ 158-152. Support of poor; superintendent of 
county home; paupers removing to county; hos- 
pital treatment.—The board of commissioners of 
each county is authorized to provide by taxation 
for the maintenance of the poor, and to do every- 
thing expedient for their comfort and well-order- 
ing. They may employ biennially some competent 
person as superintendent of the county home for 
the aged and infirm, and may remove him for 
cause. They may institute proceedings against 
any person coming into the county who is likely 
to become chargeable thereto, and cause his re- 
moval to the county where he was last legally 
settled; and they may recover from such county 
by action all charges and expenses incurred for 
the maintenance or removal of such poor person. 

The board of commissioners of each county, 
when deemed for the best interest of the county, 
is hereby given authority to contract for periods 
not to exceed thirty years with public or private 
hospitals or institutions located within or without 
the county to provide for the medical treatment 
and hospitalization of the sick and afflicted poor of 
the county upon such terms and conditions as 
may be agreed, provided the annual payments re- 
quired under such contract shall not be in excess 
of ten thousand ($10,000.00) dollars. The full 
faith and credit of each county shall be deemed 
to be pledged for the payment of the amounts due 
under said contracts and the special approval of 
the general assembly is hereby given to the exe- 
cution thereof and to the levy of a special ad 
valorem tax in addition to other taxes authorized 
by law for the special purpose of the payment of 
the amounts to become due thereunder. The con- 
tracts provided for ins this paragraph and the ap- 
propriations and taxes therefor are hereby de- 
clared to be for necessary expenses and for a spe- 
cial purpose within the meaning of the constitu- 
tion of North Carolina and for which the special 
approval of the general assembly is hereby given, 
and shall be valid and binding without a vote of 


the majority of the qualified voters of the county , 


and are expressly exempted and excepted from 
any limitation, condition or restriction prescribed 
by the county fiscal control act and acts amenda- 
tory thereof: Provided, that the county commis- 
sioners of Lincoln County shall not enter into any 
such contract except after a public hearing at the 
county court house, notice of which hearing shall 
be published for two successive weeks in a news- 
paper published in the county. The commission- 
ers of Catawba County shall not act under this 
paragraph until a majority of the people of the 
county have voted favorably. This paragraph 
shall not apply to the counties of Ashe, Avery, 
Buncombe, Clay, Cumberland, Durham, Gates, 
Haywood, Henderson, Jackson, Lee, Macon, 
Moore, Nash, Pasquotank, Robeson, Sampson, 
Transylvania, Wilkes, Yadkin, Rowan, Gaston, 
Iredell, Surry, New Hanover, Washington, Bertie, 
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Brunswick, Union, Stanley, Yancey, Warren, 
Vance, Chowan, Currituck, Forsythe, McDowell, 
Johnston, Halifax, Edgecombe, Pitt, Richmond, 
Rockingham, Columbus, Guilford and Mecklen- 
burg. (Rev., s1327; Code, s, 3540; 1891, c. 138; 
1935)/ce 65 CNS, ess) 


Cross Reference.—As to county tuberculosis hospitals, see §§ 
131-29 to 131-33. 

Editor’s Note.—The last paragraph of this section relating 
to hospitalization was added by the 1935 amendment. 

Extent of Relief Vested in Discretion of Commissioners.— 
The general duty of providing for the poor is here im- 
posed; the place, method, and extent of relief are vested 
in the judgment and discretion of the county commis- 
sioners. Copple v. Commissioners, 138 N. C. 127, 132; 50 
SS). 074. 

Must Be Express Contract to Bind County.—Under this 
section in order to make a binding pecuniary obligation on 
the county, there must be an express contract to that effect, 
or the service must be done at the express request of the 
proper county officer or agent. Copple v. Commissioners, 
ASSN Coal 275 SO woe eekye 1974 

Legislative Power to Afford Direct or Indirect Relief.— 
The Legislature clearly has the power to delegate authority 
to the county officials to provide and care for one class 
of the indigent or unfortunate inhabitants of the State, 
and to disburse a part of the fund devoted by the Constitu- 
tion to the support of the poor, by appropriating it more 
directly to another class, whose wants, in the opinion of 
the lawmakers, can be best supplied through public agencies 
of a different kind. . Board v. Commissioners, 113 N. C. 
379, 384, 18 S. E. 661. 

It is the exclusive right of the Legislature to determine 
and declare by whom and show the indigent of the State 
entitled to support shall be ascertained, and from what 
fund and by whom allowances for their support shall be 
made. Board v. Commissioners, 113 N. C. 379, 18 S. E. 661. 

Wardens under Act of 1846.—Wardens of the poor, elected 
by the old county courts, under the provisions of the act of 
1846, ch. 64, were not subjected to any penalty for refusing 
to accept the appointment. Smithwick v. Williams, 30 N. 
C263: : 

Tax Is Not Subject to Limitation on Tax Rate Imposed 
by Constitution.—The tax contemplated is for a special, nec- 
essary purpose, with special approval of the General As- 
sembly, and is not, therefore, subject to the limitation on 
the tax rate imposed by Art. V, sec. 6 of the Constitu- 
tion. Martin v. Board of Com’rs, 208 N. C. 354, 180 S. E. 
Vika 

Tax for Medical Care May Be Levied without Approval of 
the Qualified Voters.——The tax to provide funds necessary 
for the medical care and hospitalization of the indigent sick 
of a county is for a necessary expense of the county, and 
may be levied without the approval of the qualified vot- 
ers of the county. Martin v. Board of Com’rs, 208 N. C. 
354, 180 S. E. 777. See Art. VII, sec. 7 of the Constitu- 


tion. 
Contract Not Held Invalid Because of Duration.—Where 
the General Assembly has authorized a county to enter 


into a contract with a public hospital for the care of its 
indigent sick for a period of thirty years, and the board 
ot commissioners of the county, in the exercise of the dis- 
cretion vested in the board by the statute, has agreed to 
contract for that period, the contract will not be held in- 
valid because of its duration. Martin vy. Board of Com’rs, 
ZOSi a Na Ga Bods LOU Ooms Eye we LAds 


§ 153-153. County home for aged and infirm.— 
All persons who become chargeable to any county 
shall be maintained at the county home for the 
aged and infirm, or at such place or places as the 
board of commissioners select or agree upon. 
(Rev., s. 1328; Code;.s, 35415, 1891, c. 138; ¢. S. 

336.) 


§ 158-154. Records for county, how to be kept. 
—The keeper or superintendent in charge of each 
county home in North Carolina, or the board of 
county commissioners in each county where there 
is no county home, shall keep a record book show- 
ing the following: Name, age, sex, and race of 
each inmate; date of entrance or discharge; men- 
tal and physical condition; cause of admission; 
family relation and condition; date of death if in 
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the home; cost of supplies and per capita expense 
of home per month; amount of crops and value, 
and such other information as may be required by 
the board of county commissioners or the state 
board of charities and public welfare; and give a 
full and accurate report to the county commis- 
sioners and to the state board of charities and pub- 
lic welfare. Such report to be filed annually on or 
before the first Monday of December of each year. 
(1919, 0.72; .CuS) 1337.) 


§ 153-155. Support of county home.—The board 
of commissioners may provide for the support of 
the persons admitted by them to the home for the 
aged and infirm by employing a superintendent at 
a certain sum, or by paying a specified sum for the 
support of such persons to any one who will take 
charge of the county home for the aged and infirm, 
as said board may deem for the best interest of 
the county and the cause of humanity. (Rev., s. 
1399> Codeé,'s. 35433 1876-7, «277, s. 38> C. S. 1338.) 


Overseer Liable to Indictment.—An overseer of the poor 
is a public officer and liable to indictment at common law 
for any neglect of his duties or abuse of his powers. State 
v. Hawkins, 77 N. C. 494. 

Same—Defective Indictment.—Where such officer is in- 
dicted for cruel treatment of paupers, and the indictment 
neither sets out the names of such paupers nor states that 
their names are unknown, the said indictment is defective, 
and judgment thereon should be arrested. State v. Haw- 
kins, 77 N. C. 494. 

Evidence.—Upon the trial of an indictment against a 
public officer for neglect or omission of duty, evidence of 
acts of positive misfeasance is inadmissible. State v. Haw- 
kins, 77 N. C. 494. 


§ 153-156. Property of indigent to be sold or 
rented.—When any indigent person who becomes 
chargeable to a county for maintenance and sup- 
port in accordance with the provisions of this 
article, owns any estate, it is the duty of the board 
of commisSioners of any county liable to pay the 
expenses of such indigent person to cause the 
same to be sold for its indemnity or reimburse- 
ment in the manner provided under article 3 of the 
chapter entitled Insane Persons and Incompetents, 
or they may take possession thereof and rent the 
same out and apply the rent toward the support 
of such indigent person. When such indigent per- 
son has no guardian, or said guardian refuses or 
neglects to act, then the county maintaining and 
supporting said indigent person in its county 
home, or otherwise, may bring an action in its 
own name against the owner and the parties hav- 
ing an interest in the property sought to be sold, 
to sell, mortgage or rent the personal property or 
real estate of such indigent person, which action 
shall be a special proceeding and conducted as 
other special proceedings before the Clerk of the 
Superior Court and said Clerk of Court shall have 
power to make all necessary and proper orders 
therein. (Rev., s. 1330; Code, s. 3547; 1866, c. 49; 
1949, c.2945 (D1 8393) 


Cross References—As to manner in which special pro- 
ceedings are conducted, see §§ 1-393 et seq. As to sale of 


estates of insane persons and incompetents, see §§ 35-10 
et seq. 

Editor’s Note.—The 1941 amendment added the second 
sentence. 


For comment on the 1941 amendment, see 19 N. C. Law 
Rev. 485. 

§ 153-157. Families of indigent militiamen to be 
supported.—_When any citizen of the state is ab- 
sent on service as a militiaman or member of the 
state guard, and his family are unable to support 
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themselves during his absence, the board of com- 
missioners of his county, on application, shall make 
towards their maintenance such allowance as may 
be deemed reasonable. (Rev., s. 1331; Code, s. 
3546; R. C.,, c. 86, s. 14; 1779, c. 152; C. S. 1340.) 


§ 153-158. Paupers not to be hired out at auc- 
tion.—No pauper shall be let out at public auction, 
but the board of commissioners may make such 
arrangements for the support of paupers with their 
friends or other persons, when not maintained at 
the county home for the aged and infirm, as may 
be deemed best. (Rev., s. 1332; Code, s. 3542; 
HS7G-7. ice S77, esices eC onslaaiy) 


§ 153-159. Legal settlements; how acquired. — 
Legal settlements may be acquired in any county, 
so as to entitle the party to be supported by such 
county, in the manner following, and not otherwise: 

1. By one Year’s Residence.—Every person 
who has resided continuously in any county for one 
year shall be deemed legally settled in that county. 

2. Married Women to have Settlement of their 
Husbands.—A married woman shall always follow 
and have the settlement of her husband, if he have 
any in the state; otherwise, her own at the time of 
her marriage, if she then had any, shall not be lost 
or suspended by the marriage, but shall be that 
of her husband, till another is acquired by him, 
which shall then be the settlement of both. 

3. Legitimate Children to Have Settlement of 


Father.—Legitimate children shall follow and have - 


the settlement of their father, if he has any in the 
state, until they gain a settlement of their own; 
but if he has none, they shall, in like manner, fol- 
low and have the settlement of their mother, if 
she has any. 

4, Illegitimate Children to Have Settlement of 
Mother.—Illegitimate children shall follow and 
have the settlement of their mother, at the time of 
their birth, if she then have any in the state. But 
neither legitimate nor illegitimate children shall 
gain a settlement by birth in the county in which 
they may be born, if neither of their parents 
had any settlement therein. 

5. Settlement to Continue* until New One Ac- 
quired.—Every legal settlement shall continue till 
it is lost or defeated by acquiring a new one, with- 
in or without the state; and upon acquiring such 
new settlement, all former settlements shall be de- 
feated and lost. (Rev., s. 1333; Code, s. 3544; R. 
Corey 86.16) 1257.7 7 C., 127s ose O se Oanemc mel oor 
1943, ¢.0758; 5. 2; C. $7 1342.) 

Editor’s Note.—The 1943 amendment struck out the pro- 
vision relating to settlement of paupers coming into the 
state which had been added to this section by the 1931 
amendment. 

The legal settlement of the pauper determines the liabil- 
ity. Commissioners v. Commissioners, 121 N. C. 295, 296, 
28/°S.0 Eae4l2: 

Settlements Not Governed by Law of Domicile.—The law 
applicable to pauper settlements is regulated by statute, 
and is in no way governed by the law of the domicile or 
citizenship, Commissioners v. Commissioners, 101 N. C. 
520, 524; 8 o-) 2. 176: * 

Settlement as at Common Law.—Since our act did not 
contemplate the case of foreign paupers, the question of 
settlement is left as at common law. State v. McQuaig, 63 
Ne Ci 550 1551: 

Purpose to Charge Each County with Its Poor.—It is the 
manifest purpose of the law in regard to pauper settlements 
to charge each county with the support of its own poor. 
Commissioners v. Commissioners, 101 N. C. 520, 524, 8 S. 


E1762 
Loan for Care of Paupers Ultra Vires.—A contract for 
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the loan of money made by the late county courts for the 
support of the paupers in their respective counties was 
ultra vires, and therefore void. Daniel v. Board, 74 N. 
Cc. 494, 

Pauper Injured in Another County. — Where a pauper, 
temporarily absent from the county where he has a “legal 
settlement,”’ is so disabled as to require immediate medical 
services and is furnished by the authorities of another 
county with such attention and board, the latter is entitled 
to recover the expenses thereof from the county where the 
pauper has his settlement. Commissioners v. Commis- 
sioners, 121 N. C. 295,.28 S. E. 412. 

Year’s Requirement.—No one shall gain a settlement in 
a county unless by continuous residence for one year. 
State v. Elam, 61 N. C. 460, 462. 

Settlement Not Ipso Facto Obtained by Birth.—Neither 
legitimate nor illegitimate children shall gain a settlement 
by birth in the county in which they may be born, if 
neither of their parents had any settlement therein. State 
v. Elam, 61 N. C. 460, 462. 

When Domicile and Settlement Different. — Although in 
most cases the county of domicile and the county of settle- 
ment are the same, yet the: are sometimes different as in 
such case the county of settlement is chargeable with the 
maintenance of the bastard child. State v. Elam, 61 N. C. 
460, 465. 

County’s Liability Fixed by Mother’s Settlement.—The 
liability of the county for the maintenance of a bastard 
child is fixed not by its birth but by the settlement of its 
mother at the time of its birth. State v. Elam, 61 N. C. 

460, 462. 

An illegitimate child, who has not gained a new settle- 
ment by a year’s residence in some other county, is, for 
the purpose of being apprenticed, subject to the jurisdic- 
tion of the court of that county in which its mother was 
settled at the time of its birth. Ferrell v. Boykin, 61 N. 
Geo! 

When Mother without Settlement in State—A bastard, 
born in this State of a mother who has not resided in it 
“for twelve months’, is chargeable for maintenance upon 
the county in which it is born. State v. McQuaig, 63 N. 
Gar sst: 

Duration of Settlement.—A legal settlement continues un- 
til a new one is acquired. Commissioners v. Commissioners, 
121 N. C. 295, 296, 28 S. E. 412. 


§ 153-160. Removal of indigent to county of 
settlement; maintenance; penalties—Upon com- 
plaint made by the chairman of the board of county 
commissioners, before a justice of the peace, that 
any person has come into the county who is likely 
to become chargeable thereto, the justice by his 
warrant shall cause such poor person to be re- 
moved to the county where he was last legally set- 
tled; but if such poor person is sick or disabled, 
and cannot be removed without danger of life, the 
board: of commissioners shall provide for his main- 
tenance and cure at the charge of the county; and 
after his recovery shall cause him to be removed, 
and pay the charges of his removal. The county 
wherein he was last legally settled shall repay all 
charges occasioned by his sickness, maintenance, 
cure and removal, and all charges and expenses 
whatever, if such person die before removal. If 

the board of commissioners of the county to which 
- such poor person belongs refuses to receive and 

provide for him when removed as aforesaid, every 
commissioner so refusing shall forfeit and pay 
- forty dollars, for the use of the county whence the 
removal was made; moreover, if the board of 
commissioners of the county where such person 
was legally settled refuses to pay the charges and 
- expenses aforesaid, they shall be liable for the 
same. If any housekeeper entertains such poor 
person without giving notice thereof to the board 
of commissioners of his county, or one of them, 
within one month, the person so offending shall 
forfeit and pay ten dollars. (Rev., s. 1334; Code, 
aA eRe CeICE8G,cS-c Loins, Cadi asad ood, 
21; C. S.1343.) 
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Liability of Commissioner.—It is thus provided that the 
board of commissioners of the county to which such poor 
person belongs shall receive and provide for him, under a 
penalty for refusal to do so, and they are made liable if 
they refuse to pay the expenses mentioned in the section. 
Commissioners v. Commissioners, 101 N. C. 520, 524, 8 S. E. 
176. 

§ 153-161. Burial of indigent veterans of the 
world war.—The county commissioners of any 
county in North Carolina are authorized, em- 
powered, and directed to appropriate out of the 
general fund of the county a sum of not more than 
twenty-five dollars ($25.00) to provide for the 
burial of any former member of the army, navy, or 
marine corps, who served in the recent world war, 
who shall die within the boundaries of the said 
county and whose estate or relatives are unable to 
provide for the burial of said veteran, and whose 
burial has not otherwise been provided for. (1923, 
en219: C. 541843 ¢a):) 

Editor’s Note.—This section was reviewed in 1 N. C. Law 
Rev. 296. 


Art. 14. District Hospital Home. 


§ 153-162. Two or more adjacent counties may 
establish; trustees—Any two or more adjacent 
counties may by action of the county commis- 
sioners in said counties, as hereafter provided, 
establish a district hospital-home for the aged and 
infirm, to be located at some suitable place within 
the counties composing the district, location and 
purchase to be controlled by a board of. trustees 
appointed by the county commissioners of the 
respective counties owning and controlling said 
hospital-home, each county to have one repre- 
sentative. Where only two counties enter the 
district, the commissioners of the counties con- 
cerned shall jointly elect one addi‘ional trustee. 
(1931, c. 129, s. 1.) 

Editor’s Note.—This article was codified from the Act 
of 1931, which is very similar to and takes the place of 
Public Loc. Laws, 1923, c. 611, s. 1, made a public law by 
Public Laws 1927, c. 192. 

§ 158-163. Present properties to be sold; appli- 
cation of proceeds.—The county commissioners of 
the aforesaid counties are hereby authorized and 
empowered to sell and convey by deed all proper- 
ties held by the aforesaid counties for the care 
and maintenance of their county’s poor, and from 
the proceeds of such sale appropriate so much as 
may be required to meet said county’s proportion- 
ate part of the funds necessary to perfect the com- 
pletion of said community home for the aged and 
infirm as provided herein. (1931, c. 129, s. 2.) 


§ 153-164. Funds raised by taxation—Should it 
be deemed wisest not to sell said properties, or 
should any county not have said properties in its 
possession, or should any counties have said prop- 
erties which would not be for sale, the necessary 
funds shall then be raised by direct taxation within 
the county or counties preferring this method of 
raising their pro rata part. (1931, c. 129, s. 3.) 


§ 153-165. Appointment of trustees. — The sev- 
eral boards of county commissioners shall, as soon 
as they shall have agreed among themseives to es- 
tablish a district hospital-home for the aged and 
infirm for their counties, appoint the members of 
the board of trustees, which board shall be known 
as the board of trustees of the district hospital- 
home for the district comprising counties; 
the members of said board of trustees shall be ap- 
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pointed every two years by the boards of county 
commissioners, the term of office for said trustees 
shall be two years, and until their successors are 
chosen and qualified; all vacancies shall be filled 
by the several boards of county commissioners 
and said commissioners shall provide for the ex- 
pense and compensation of said board of trustees. 
(1981, hes 129K.) 


§ 153-166. Organization meeting; site and build- 
ings.—This board of trustees shall, as soon as pos- 
sible after appointment, assemble and organize by 
the election of a chairman, a secretary and a treas- 
urer, which last officer shall be bonded. They 
shall proceed promptly with the purchase of a site 
for such hospital-home, including, if they deem it 
desirable, a farm of suitable size, location and fer- 
tility, giving due consideration to sanitary sur- 
roundings and transportation facilities, and shall 
then cause to be erected suitable plain, substan- 
tial, comfortable and permanent buildings for the 
accommodation of those for whom this article is 
intended, giving due regard to the separation of 
the sexes and races, and such other plans for 
segregation as their judgment and existing con- 
ditions may suggest. Said buildings are to be 
furnished with plain, substantial furniture, and 
such other equipment as conditions demand. 
Necessary hospital facilities may be included, but 
provisions for such facilities and equipment shall 
have the approval of the State Board of Charities 
and Public Welfare and the State Board of 
EleaitheG193 1s Curbed ecard.) 


§ 153-167. Apportionment of cost. — The sev- 
eral counties constructing, equipping, and operat- 
ing a district hospital-home shall pay for the site 
and for the construction and equipment of the 
plant in proportion to the population of the in- 
dividual county to the total population of the sev- 
eral counties comprising the district, but each 
county shall pay fo the number of persons main- 
tained at the hospital-home at the actual per capita 
cost of such maintenance. (1931, c. 129, s. 6.) 


§ 153-168. Plans and specifications for hospital- 
home.—The State Board of Charities and Public 
Welfare shall have prepared plans for such dis- 
trict hospital-home and shall furnish such plans 
on request to any board of trustees of any district 
hospital-home at cost; and all such hospital- 
homes shall be built in accordance with plans fur- 
nished or approved by the State Board of Charities 
and Public Welfare. (1931, c. 129, s. 7.) 


§ 153-169. Closing of county homes. — As soon 
as the district hospital-home is ready for occu- 
pancy the several county homes or poorhouses, 
heretofore owned by the several counties, shall be 
closed and occupants shall be transferred and lo- 
cated in the district hospital-home for the aged 
and infirm herein provided for. (1931, c. 129, s. 8.) 


§ 153-170. Superintendent and employees.—The 
board of trustees of the said district hospital-home 
shall elect a capable superintendent or matron, 
preferably a woman who is a trained nurse, and 
such other employees as it may deem necessary to 
the efficient management of said district hospital- 
home, and shall fix their salaries with due regard 
to number and condition of inmates occupying said 
district hospital-home. (1931, c. 129, s. 9.) 


§ 153-171. Meetings of trustees——The board of 
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trustees shall meet at least twice a year for the 
transaction of such business as the provisions of 
this article may require. They shall have the gen- 
eral conduct and management of the district hos- 
pital-home’s affairs. They shall meet at the call 
of the chairman whenever he shall deem it neces- 
sary, or upon call issued by a majority of the 
board’ (19819 cx 29s a1. 0) 


§ 153-172. Purpose of special meetings set out — 
in call—The matter to be considered at any spe- 
cial meeting shall be set out in the call for the spe- 
cial meeting, but any business may be transacted 
at special meetings which received a two-thirds’ 
vote of the entire board of trustees, although not 
mentioned in the call. (1931, c. 129, s. 11.) 


§ 153-173. Powers of trustees—The board is 
vested with all powers not already mentioned 
which are possessed by boards supervising State 
institutions. (1931, c. 129, s. 12.) 


§ 153-174. Sending of inmates to institution. — 
The counties constructing, operating and main- 
taining a district hospital-home for the aged and 
infirm shall, as required by law now in force for 
the care and maintenance of those not able to care 
for themselves, send such person or persons to the 
district hospital-home for the. aged and infirm in 
lieu of the county home if it appears to the com- 
missioners and the superintendent of public wel- 
fare that such persons need institutional care. 
(1081 .c 29s-5487) 


§ 153-175. Annual report on- affairs of institu- 
tion.—As soon after the first day of January of 
each year as may be practicable the board of trus- 
tees shall cause a report to be made of the hos- 
pital-home, which report shall show the number 
of inmates, the county admitting them, date of ad- 
mission, age, condition of health, sex, color, educa- 
tional acquirements, diagnosis of disease if dis- 
eased, total number of inmates received during the 
year, average number cared for per month, names 
and disposition of those dismissed, pro rata cost 
of maintenance, the total amount of money ex- 
pended, the total amount of money received from 
each county, and such information as the State 
Board of Charities and Public Welfare and the 
board of trustees of the district hospital-home may 
request. It shall also show an inventory and ap- 
praisement of property, real and personal, and give © 
a strict account of receipts fiom farm and ex- 
penditure thereon, and such other information 
as may be required to check up the institution 
from all viewpoints. (1931, c. 129, s. 14.) 


§ 153-176. Copies of report to county commis- 
sioners.—A copy of the said report of the said 
board of trustees shall be furnished the county 
commissioners of the respective counties interested 
in and providing said district hospital-home. 
(1931 5c. 7129) 5415.) 


Art. 15. County Prisoners. 


| 
. 
7 
1 
§ 153-177. Bonds of prisoner in criminal case re- i 
turned to court.—Every bond taken of any person ~ 
confined for an offense, or otherwise than on pro- 
cess issuing in a civil case, shall be returned to tholl 
court by whose order or process such person is 
confined, or which may be entitled to cognizance 
of the matter, and shall be of the force and effect 
of a recognizance. On breach thereof it shall be 
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forfeited and collected as a forfeiture in the name 
and for the use of the state, and applied as other 
forfeited recognizances. (Rev., s. 1340; Code, s. 
Beet Re Cy 0:87 ,.6) 1259Cs §. A344.) 


Bond to Keep Prison Bounds.—A bond to keep the prison 
bounds need not be proved by the subscribing witness, for 
it must be deemed a record, so far as ‘concerns proof of 
its execution. Wynn v. Buckett, 1 N. C. 93. 

Discharge of Insolvent Discharges Sureties. — When a 
prisoner is discharged upon taking the insolvent debtor’s 
oath, the sureties upon his bond to keep the prison rules 
are also thereupon discharged. Howard vy. Pasteur, 7 N. 
Ce 2703 

A prisoner’s going out of the limits of the rules 
was discharged as an insolvent debtor was lawful, 
he was in close jail at the instance of another creditor. 
The order of liberation extends to discharge him from all 
imprisonment for debt. Howard v. Pasteur, 7 N. C. 270. 

When Entitled to Jury Trial—In a summary proceed- 
ing, by motion for judgment on a bond’ to keep the prison 
bounds, if the defendant plead matters of fact in pais, he 
js entitled to have them tried by a jury. Whitley v. Gay- 
lord, 48 N. C. 286. 


§ 153-178. Bond of prisoner committed on 
capias in civil action. — Every bond given by any 
person committed in arrest and bail, or in custody 
after final judgment, shall be assigned by the sher- 
iff to the party at whose instance such person was 
committed to jail, and shall be returned to the of- 
fice of the clerk of the court where the judgment 
was rendered, and shall have the force of a judg- 
ment. If any person who obtains the rules of any 


after he 
although 


prison, as aforesaid, escapes out of the same before 


he has paid the debt or damages and costs accord- 
ing to the condition of his bond, the court where 
the bond is filed, upon motion of the assignee 
thereof, shall award execution against such person 
and his sureties for the debt or damages and costs, 
with interest from the time of escape till payment; 
and no person committed to jail on such execution 
shall be allowed the rules of prison: Provided, the 
obligors have ten days previous notice of such 
motion, in writing; but they shall not be admitted 
to deny the making of the bond in their answer, 
unless by affidavit they prove the truth of the plea. 
(Rev., s..1341» Code, s.. 3469; R. C., ¢. 87, 7s. 14; 
Proce Go. sea, 5: G. 9. 1345.) 


Bond Has Force of Judgment.—This section gives to the 
bond the force of a judgment, and authorizes the party to 
have execution sued out thereon, upon mere motion, and 
the plaintiff cannot elect to treat it as a common deed. 
Brown v. Frazier, 5 N. C. 421, 422. 

When Action Not Maintainable—An action cannot be 
maintained upon a bond given by a person arrested upon a 
capias ad satisfaciendum, to keep within the limits of the 
rules of the prison. Brown v. Frazier, 5 N. C. 421. 


§ 158-179. Jailer to cleanse jail, furnish food and 
water.—The sheriff or keeper of any jail shali, 
every day, cleanse the room of the prison in which 
any prisoner is confined, and cause all filth to be 
removed therefrom; and shall also furnish the 
prisoner plenty of good and wholesome water, 
three times in every day; and shall furnish each 
prisoner fuel, not less than one pound of whole- 
some bread, one pound of good roasted or boiled 
flesh, and every necessary attendance. (Rev., s. 
1343; Code, s. 3464; R. C., c. 87, s. 9; 1816, c. 911, 
aes C4 S.91346;) 


Editor’s Note.—See 11 N. C. Law Rev. 172 for comment 
involving this section. 


§ 153-180. Fees of jailers.—Jailers shall receive, 
for furnishing prisoner with fuel, one pound of 
wholesome bread, one pound of good roasted or 
boiled flesh, and a sufficient quantity of water, 
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with every necessary attendance, a sum not ex- 
ceeding fifty cents per day, unless the board of 
commissioners of the county shall deem it ex- 
pedient to increase the fees, which it may do pro- 
vided such increase shall not exceed fifty per 
cent on the above sum. (Rev., s. 2799; Code, s. 
S72 On ke Oe CROC MSH SS els (S.C Sts LOO) C. i8® 
C. $. 3919.) 


§ 153-181. Prisoner to pay charges and prison 
fees.—Every person committed by lawful au- 
thority, for any criminal offense or misdemeanor, 
shall bear all reasonable charges for guarding and 
carrying him to jail, and also for his support therein 
until released; and all the estate which such person 
possessed at the time cf committing the offense 
shall be subjected to the payment of such charges 
and other prison fees, in preference to all other 
debts and demands. If there is no visible estate 
whereon to levy such fees and charges, the amount 
shall be paid by the county. (Rev., s. 1346; Code, 
Soean int RC eC hi. 5, 6201790, OMAR. Sin 7 ay 
1347.) 


§ 153-182. Prisoner may furnish necessaries. — 
Prisoners shall be allowed to purchase and pro- 
cure such necessaries, in addition to the diet fur- 
nished by the jailer, as they may think proper; and 
to provide their own bedding, linen and clothing, 
without paying any perquisite to the jailer for 
such indulgence. (Rev., s. 1344; Code, s. 3463; 
Re Gitcg 87s 85 7 25 yes 483,66 Ce Sy 1348.) 


This section permits prisoners to procure such additional 
comforts as their circumstances allow. Wilkes v. Slaughter, 
10 N. C. 211, 221. 


§ 153-183. United States prisoners to be kept.— 
When a prisoner is delivered to the keeper of any 
jail by the authority of the United States, such 
keeper shall receive the prisoner, and commit him 
accordingly; and every keeper of a jail refusing or 
neglecting to take possession of a prisoner de- 
livered to him by the authority aforesaid shall be 
subject to the same pains and penalties as for neg- 
lect or refusal to commit any prisoner delivered 
to him under the authority of the’state. The al- 
lowance for the maintenance of any prisoner com- 
mitted as aforesaid shall be equal to that made for 
prisoners committed under the authority of the 
state. (Rev., s. 1342; Code, s. 3456; R. C:, c. 37, s. 
1; 1790, c: 322, ss..1, 2; C. S. 1349.) 

Authority of U. S. Commissioners.—By virtue of this sec- 
tion United States ‘Commissioners have authority to com- 
mit prisoners to county jails. United States v. Harden, 10 
Fed. 802, 807. 

The Mittimus.—The mittimus must be directed to the 
marshal commanding him to convey the prisoner into the 
custody of the jailer, and it must also direct and command 
the jailer to receive the prisoner and keep him in close cus- 
tody until discharged, or taken from his custody by some 
proper process of law. United States v. Harden, 10 Fed. 
802, 807. ; 

Same—Copy to Jailer.—The marshal must deliver a copy 
of such mittimus to the jailer as his authority to hold the 
prisoner. United States v. Harden, 10 Fed. 802, 807. 

Jailer Should Have Written Authority—A jailor ought 
never to receive a prisoner into his custody without some 
written authority to detain him, issued by a person having 
power to grant such authority, except under the order of 
a court in session. United States v. Harden, 10 Fed. 802, 
807. 

Commitment Not Absolute.—This is not an absolute com- 
mitment, as the marshal can take the prisoner out of the 
custody of the jailer when it becomes necessary for him to 
complete the service of the capias by producing the body 
of the prisoner at the ensuing term of court. United States 
v. Harden, 10 Fed. 802, 807. : 
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§ 153-184. Arrest of escaped persons from penal 
institutions—Upon information received from the 
superintendent of any correctional or any penal in- 
stitution, established by the laws of the state, that 
any person confined in such institution or assigned 
thereto by juvenile or other court under authority 
of law, has escaped therefrom and is still at large, 
it shall be the duty of sheriffs of the respective 
counties of the state, and of any peace officer in 
whose jurisdiction such person may be found, to 
take into his custody such escaped person, if to 
be found in his county, and to cause his return to 
the custody of the proper officer of the institution 
from which he has escaped. (1933, c. 105, s. 1.) 


Cross Reference.—As to recapture of persons escaped 
from the State Prison, see §§ 148-4, 148-40, and 148-41. 

§ 153-185. Guard when escape apprehended; 
compensation.—When the sheriff of the county, or 
keeper of the jail, apprehends that there is danger 
of a prisoner escaping, through the insufficiency of 
the jail or other cause, it is his duty, without de- 
lay, to make information thereof to a judge of the 
superior court, the attorney-general, or a solicitor, 
if any of those officers is in the county, and if not, 
then to three justices of the peace, and they are 
authorized, if they deem it advisable, to furnish the 
sheriff or keeper of the jail with an order in writ- 
ing, addressed to the commanding officer of the 
militia of the county, setting forth the danger, and 
requiring him forthwith to furnish such guard as 
to him may appear to be suitable for the occasion. 
For which service the persons ordered on guard 
shall receive such compensation as militiamen in 
actual service for defense of the state; and on ap- 
plication for pay, the letter to the commanding 
officer, on which the guard was ordered, and the 
certificate of such officer, countersigned by the 
sheriff or jailer, together with the deposition of 
the officer of the guard, stating the time of serv- 
ice, and that it was faithfully performed, shall be 
sufficient to authorize the payment of the same. 
(Revi) (55913455 Godden. 2 346030. (Gio 287. hs; 
Gryh795, 56, 0483951030, Sacl350!) ; 


§ 153-186. What counties liable for guarding and 
removing prisoOners.—The expense for guarding 
prisons shall be paid by the county where the 
prison is situated; and for conveying prisoners, as 
also the expense attending such prisoners while in 
jail, when the same may be chargeable on the 
county, shall be paid by the county from which the 
prisoner is removed. (Rev., s. 1347; Code, s. 3462; 
Re Cascr St Sul S08 6G or oiees es CO) Soemn opie) 

Expense of Removal.—When upon proper application, the 
commanding officer of a county is required to furnish the 
jailer with such guard as may be required for the safe- 
keeping of prisoners, the expenses of the guard so in- 
curred are to be paid by the county from which the prison- 
ers are removed. Board v. Board, 75 N. C. 240. 

§ 153-187. Transfer of prisoners to succeeding 
sheriff.—The delivery of prisoners, by indenture be- 
tween the late and present sheriff, or the entering 
on record in court the names of the several pris- 
oners, and the causes of their commitment, de- 
livered over to the present sheriff, shall be suffi- 
cient to discharge the late sheriff from all liability 
for any escape that shall happen. (Rev., s. 1348; 
Code). 6.<8470; (Ry Cuyc. Ge i steps bdr Op items Aa hu I ek 
12°C. S.4882,) 


§ 153-188. Where no jail, sheriff may imprison 
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in jail of adjoining county.—The sheriffs, con- 
stables, and other ministerial officers of any county 
in which there is no jail have authority to confine 
any prisoner arrested on process, civil or criminal, 
and held in custody for want of bail, in the jail 
of any adjoining county, until bail be given or 
tendered. And any sheriff or jailer having a pris- 
oner in his custody, by virtue of any mode of com- 
mitment provided in this article, shall be liable, 
civilly and criminally, for his escape, in the same 
manner as if such prisoner had been confined in 
the prison of his proper county. (Rev., s. 1349; 
Code, 's.,\B459:3R: Cacs 87: 'smi4erl BS bce. as. ese 
EASE NIE GEE 


§ 153-189. Where no jail, courts may commit to 
jail of adjoining county.— Whenever there happens 
to be no jail, or when there is an unfit or insecure 
jail, in any county, the superior court judges, jus- 
tices of the peace, and all judicial officers of such 
county may commit ali persons brought before 
them, whether in a criminal or civil proceeding, to 
the jail of any adjoining county, for the same 
causes and under the like regulations that they 
might have ordered commitments to the usual jail; 
and the sheriffs, constables, and other officers of 
such county in which there is no jail, or an unfit. 
one, and the sheriffs or keepers of the jails of the 
adjoining counties, shall obey any order of com- 
mitment so made. Any officer failing to obey 
such order shall be guilty of a misdemeanor. 
(Rev.,- s90185031:Code,.(s: 3458s), Ra Gi 6. 87, oss nas 
L836; (642,48. BieCoiSwisb4) 


§ 153-190. When jail destroyed, transfer of 
prisoners provided for—When the jail of any 
county is destroyed by fire or other accident, any 
justice of the peace of such county may cause all 
prisoners then confined therein to be brought be- 
fore him; and upon the production of the process 
under which any prisoner was confined shall order 
his commitment to the jail of any adjacent county; 
and the sheriff, constable, or other officer of the 
county deputed for that purpose, shall obey the 
order; and the sheriff or keeper of the common 
jail of such adjacent county shall receive sucn 
prisoners upon the order aforesaid. Any officer 
failing to obey such order of commitment shall be 
guilty of a misdemeanor. (Rev., s. 1351; Code, s. 
B45 75 RCo OC. Gas 6, 2s choos Coy Grd kar oats 


§ 153-191. Counties and towns may hire out cer- 
tain prisoners.— The board of commissioners of 
the several counties, within their respective juris- 
dictions, or such other county authorities therein as 
may be established, and the mayor and intendant of 
the several cities and towns of the state, have power 
to provide under such rules and regulations as they 
may deem best for the employment on the public 
streets, public highways, public works, or other 
labor for individuals or corporations, of all persons 
imprisoned in the jails of their respective counties, 
cities and towns, upon conviction of any crime or 
misdemeanor, or who may be committed to jail for 
failure to enter into bond for keeping the peace or 
for good behavior, and who fail to pay all the costs 
which they are adjudged to pay, or to give good 
and sufficient security therefor: Provided, such 
prisoner or convict shall not be detained beyond 
the time fixed by the judgment of the court. The 
amount realized from hiring out such persons shall 
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be credited to them for the fine and bill of costs in 
all cases of conviction. It is unlawful to farm out 
any such convicted person who may be imprisoned 
for the nonpayment of a fine, or as punishment im- 
posed for the offense of which he may have been 
convicted, unless the court before whom the trial 
is had shall in its judgment so authorize. (Rev., s. 
1352; Code, s. 3448; 1866-7, c. 30; 1872-3, c. 174, s. 
10; 1874-5, c. 113; 1876-7, c. 196, s. 1; 1879, c. 218; 
Cy $1856;) 


Cross Reference.—See also, §§ 153-194 and 23-24. 

Editor’s Note.—This section must be construed with sec- 
tions 23-24 and ,153-94. . State v. Morgan, 141 N. C. 726, 
53 S. E. 142. Before the enactment of this section, if one 
in jail in default of payment of fine and costs was not 
provided with some mode of discharge, he would remain 
therein indefinitely, or take the insolvent debtor’s oath. But 
it was felt that some other mode of discharge should be 
provided, and that it was a serious and unjust charge upon 
the public, that these prisoners should be discharged with- 
out burden to themselves, leaving the public to bear the 
real punishment by paying the cost of their trial and con- 
viction, and also that it was bad policy that prisoners sen- 
tenced to the county jail for crime should lie therein in idle- 
ness, supported at the expense of the taxpayers. The Leg- 
islature, therefore, deeming it had power to so legislate, 
formulated public opinion into an Act originally passed in 
1866-’67, chap. 30, and which, after being several times 
amended, is now this section. This later Act must be read 
in ¢onnection with sec. 2967 of the Code of 1883, and is, in 
effect, an amendment thereto. See dissenting opinion of 
Clark, J., in ‘State v. White, 125 N. C. 674, 675; 681; 34 S. E. 
532. ‘ 

The Act of 6 March, 1867, c. 196, was without the conclud- 
ing sentence of this section, which leaves it at the discretion 
of the trial court as to whether or not a convict shall be 
farmed out. In the February Term, 1878, of the Supreme 
Court, Rodman, J., delivering the opinion of the court in 
State v. Shaft, 78 N. C. 464, points out the possibilities of 
mischief and evil of a provision, unrestrained in its terms, 
which authorizes the employment of convict labor by in- 
dividuals or corporations. He suggested that the Legisla- 
ture might see fit to amend the law, by leaving it to the 
judge to say, in his sentence, whether the prisoner may be 
hired out or not; or by allowing the hiring only when the 
prisoner shall. be in prison for the non-payment of a fine. 

It seems that the Legislature was attracted by this sug- 
gestion, and realizing the opening for evil under the exist- 


ing law, passed the Amendatory Act of March 13, 1879, c. 218, 


which added as a third proviso, the last sentence of this 


section, substantially complying with Justice Rodman’s 
suggestion. See State v. Shaft, 78 N. C. 464; State v. 
Sneed, 94 N.C. 806. 

Constitutionality—The section is constitutional. State v. 


Young, 138 N. C. 571, 573, 50 S. E. 213; State v. Weathers, 
DSN ew 6s5: 4598. 5125 State v. Palin, 63 0N..Ca. 4/1, 

When Must Be Released.—A prisoner cannot be held be- 
yond the time fixed by the court. State v. Williams, 97 N. 
C) 41455416, 2°S;_¥. 370. 

Same—When Farmed Out.—A prisoner may be discharged 
from commitment for the fine and cost by taking the pau- 
per’s oath though he has been farmed out under the 
provisions of this section. State v. Williams, 97 N. C. 
414, 2 S. E. 270. 

Does Not Apply to Employment on Public Works.—The 
provisions of the section forbidding the hiring out of con- 
victs, unless the court before which such prisoner was con- 
victed shall so authorize in its judgment, only applies to 


-farming out convict labor to individuals and corporations, 


and does not extend to cases of convicts employed on 
public works, and under the supervision and control of pub- 
lic agents. State v. Sneed, 94 N. C. 806. 

Prisoner Hired to Wife—-A man imprisoned in the county 
jail upon a conviction for fornication and adultery, may be 
hired out to his wife, under this section, upon her giving 
bond with sureties for the price. State v. Shaft, 78 N. C. 
464. 

Court Not to Designate Kind or Place of Employment.— 
The section does not authorize the court to designate the 
employment, or where it shall be performed. That matter 
is left to the discretion of the county commissioners, under 
rules and regulations prescribed by them. State v. Nor- 
wood, 93 N. C. 578, 580. 


§ 158-192. Person hiring may prevent escape.— 
The party in whose service said convicts may be 
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may use the necessary means to hold and keep 
them in custody and to prevent their escape. 
(Rev., s. 1353; Code, s. 3454; 1876-7, c. 196, s. 3; 
GO." S2°185%) 


Cross Reference.—As to allowing hired out prisoners to 
escape, see § 14-257. 


§ 153-193. Sheriff to have control of prisoners 
hired out.—All convicts hired or farmed out by the 
county or other municipal authorities shall at all 
times be under the supervision and control, as to 
their government and discipline, of the sheriff, or 
his deputy, of the county in which they were con- 
victed and imprisoned, and the sheriff, or his dep- 
uty, shall be deemed a state officer for the purpose 
of .this section. (CRev.; s. 1354; Code, s. 3453; 
1876-7, C. 196, 6.22 CS. 1358.) 


§ 153-194. Convicts who may be sentenced to or 
worked on roads and public works. — It is lawful 
for and the duty of the judge holding court to 
sentence to imprisonment at hard labor on the 
public roads, in accordance with §§ 148-28, 148-30 
and 148-32 for such terms of thirty days or more 
as are now prescribed by law for their imprison- 
ment in the county jail or in the state’s prison, the 
following classes of convicts: First, all persons 
convicted of offenses the punishment whereof 
would otherwise be wholly, or in part, imprison- 
ment in the common jail; second, alt persons con- 
victed ,of crimes the punishment whereof would 
otherwise, wholly or in part, be imprisonment in 
the state’s prison. 

There may also be worked on the public works, 
in like manner, all persons sentenced to imprison- 
ment in jail for less than 30 days by any magis- _ 
trate; and also, all insolvents imprisoned by any 
court in said counties for nonpayment of costs in 
criminal causes may be retained in imprisonment 
and worked on the public works until they repay 
the county to the extent of the half fees charged 
up against the county for each person taking the 
insolvent oath. The rate of compensation to be 
allowed each insolvent for work on the public 
works shall be fixed by the county commissioners 
at a just and fair compensation, regard being had 
to the amount of work of which each insolvent is 
capable. (Rev., s. 1355; 1887, c. 355; 1889, c. 419; 
C: S. 1859.) 

Cress References.—See also, §§ 153-191 and 23-24. As to 
prisoners sentenced for less than thirty days, see § 153-9, 
subsection 26. $ 

Editor’s Note.—The first paragraph of this section is the 
Act of 1887, c. 355, and refers exclusively to persons sen- 
tenced by the judge holding the courts of the county. The 
second paragraph is the Amendment of 1889, c. 419, which 
extends the section as to include persons sentenced by’ a 
magistrate, and all insolvents imprisoned for nonpayment 
of costs in criminal causes. 

Public Laws of 1931, c. 145, s. 30, codified as § 148-32 pro- 
vided for the surrender on July 1, 1931 of county prisoners 
assigned.to work on the county roads to the state highway 
commission to be worked on the state highways. It was 
provided that in the future, in lieu of being sentenced to 
work on the county roads, prisoners should be assigned to the 
state highway commission to work on the roads of the state. 
The 1931 law provided that. all other laws were amended 
to conform to its provisions. A proviso permitted the re- 
tention and sentencing of prisoners to work on county farms, 
and Public Laws 1939, c. 243, amended this proviso to per- 
mit the working of county prisoners on “parks or other pub- 
lic grounds.” For a statute substantially to the same ef- 
fect as the 1931 law, see Public Laws 1933, c. 172, s. 8, codi- 
fied as § 148-30. 

This section must be construed with §§ 23-24 and 153- 
191. State v. Morgan, 141 N. C. 726, 53 S. E. 142. 
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Constitutionality.—A sentence to work the public roads 
is constitutional and valid. State v. Smith, 126 N. C. 1057, 
35 S. E. 615; State v. Weathers, 98 N. C. 685, 4 S, E. 512; 
States v. Haynie, 118° N- (C.9 1265, 247 S.15B. 536. 

A sentence of a defendant convicted of a misdemeanor to 
thirty days’ imprisonment and that he be assigned to the 
commissioners to be “worked on the public roads of the 
county” during said term is valid under the section and Ar- 
ticle XI, section 1, of the Constituton. State v. Young, 138 
Niereo7 1s DUO. tele 

Judge’s Duty.—When county has made provision for work- 
ing convicts upon the public roads, it is the duty of the 
judge holding court in such county to sentence to imprison- 
ment at hard labor on the public roads for such terms as 
are prescribed by law for imprisonment in the county jail. 
State v. Saunders, 146 N. C. 597, 598, 59 S. E. 695. 

Presumption as to Enforcement. — Where judgment has 
been rendered imposing such punishment, it will be pre- 
sumed the county authorities have made the proper provi- 
sions for its enforcement. State v. Hicks, 101 N. C. 747, 7 
Sys. 

An Incident of Sentence Proper.—The order of the com- 
missioners directing the employment of a convict upon the 
public roads, and committing him to the custody of a su- 
perintendent of such public works, is not an additional sen- 
tence or judgment prc..ounced by the commissioners but an 
incident to the sentence properly imposed by the court in 
contemplation of which the prisoner committed the offense. 
State v. Yandle, 119 N. C. 874, 25 S. E. 796. 


To Work Roads of Another County.—A sentence to work 
the public roads of another county is valid when authorized 
by statute. State v. Hamby, 126 N. C. 1066, 35 S. E. 614. 

Half Fees Charged against County.—Where persons are 
imprisoned for nonpayment of cost, they are to be detained 
only until they repay the county to the extent of the “‘half 
fees charged up against it,’’ thus showing that the Legis- 
lature recognized the liability of the county in such cases 
only for half fees. State v. Saunders, 146 N. C. 597, 599, 59 
S. FB. 695. F 

Escape. — Where a prisoner confined in the public jail 
was used by the county authorities to work on the public 
roads, the person in charge of him was guilty of an es- 
cape for negligently allowing such person to make his es- 
cape. State v. Sneed, 94 N. C. 806. 

Classes of Prisoners Section Not Applicable to.—This sec- 
‘tion does not include among those authorized to be worked 
upon the roads those “‘sentenced to the house of correction,” 
mor does it include those who fail “to give bond for main- 
tenance of a bastard,” nor for “failure to pay costs,” except 
“those imprisoned for nonpayment of costs in criminal 
causes.” State v. Morgan, 141 N. C. 726, 53 S. E. 142. 


Husband Convicted of Abandonment.—A husband con- 
victed of abandonment under section 14-322 of this code, and 
other offenses of like kind, may be assigned to work on 
the roads during his term. State v. Faulkner, 185 N. 
Ci 7635;) 116 (S23. 168: 

Prisoners Convicted for Affray and Assault.—In State v. 
Weathers, 98 N. C. 685, 4 S. E. 512, upon conviction for an 
affray and mutual assault, the court pronounced judgment 
that “the convicted defendants be put to work on the public 
-roads by the county commissioners,’’ and the judgment was 
affirmed. The court said, speaking through Smith, C. J., 
at p. 688: ““The form of the sentence is fully warranted in 
the recent Act regulating the working of convicts on the 
public roads (Laws 1887, ch. 355), which directly warrants 
the judgments, and places convicts sentenced to imprison- 
ment and hard labor on the public roads under the control 
of the county authorities, investing them with power to 
enact all useful rules and regulations for the successful 


working of all convicts upon said public roads.” State v. 
Young s¢1387 NY Coe 571, 25737) SONS By 213, Iv lo-uthes came 
effect. “is; ; State, v. . Pearson, 100) NieGy 44568 Si Beess72 


State v. Haynie, 118 N. C. 1265, 24 S. E. 536. 


Prisoner Convicted for Bastardy.—The Supreme Court de- 
clared in Myers v. Stafford, 114 N. C. 234, 19 S. E. 764, 
that bastardy having become a “petty misdemeanor,” a de- 
fendant convicted of that offense may, under the authority 
of section 60-42, be put to work on the public road until the 
fine and costs are paid. State v. Young, 138 N. C. 571, 573, 
50 S. H. 213: 


Convicted for Assault and Battery with Deadly Weapon. 
—State v. Yandle, 119 N. C. 874, 25 S. E. 796, was a con- 
viction for an assault and battery with a deadly weapon, 
and the Supreme Court held that one legally convicted of 
any crime or misdemeanor may be, under the authority of 
this section, sentenced to work upon the public roads. ‘This 
was cited and approved in Herring v. Dixon, 122 N. C. 
420, 425, 29 S. E. 368. State v. Young, 138 N. C. 571, 573, 
SOP Ord eelss 
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§ 153-195. Deductions from sentence allowed for 
good behavior—When a convict has been sen- 
tenced to work upon the public works of a county, 
and has faithfully performed the duties assigned 
to him during his term of sentence, he is: entitled 
to a deduction from the time of his sentence of 
five days for each month, and he shall be dis- 
charged from the county works when he has 
served his sentence, less the number of days he 
may be entitled to have deducted. The authorities 
having him in charge shall be the sole judges as to 
the faithful performance of the duties assigned to 
him. Should he escape or attempt to escape 
he shall forfeit and lose any deduction he may 
have been entitled to prior to that time. This 
section shall apply also to women sentenced to a 
county farm or county home. (1913, c. 167, s. 1; 
C. S. 1360.) 


§ 158-196. Convicts sentenced to public works 
to be under county control.—The convicts sen- 
tenced to hard labor upon the public works, un- 
der the second paragraph of § 153-194, shall be 
under the control of the county authorities, and 
the county authorities have power to enact ail 
needful rules and regulations for the successful 
working of convicts upon the public works. The 
county commissioners may work such convicts in 
canaling the main drains and swamps or on other 
public work of the county. (Rev., s. 1356; 1887, c. 
355, 8.271891, 6, 16453C) Se 1set,) 

Unauthorized Whipping.—In the absence of rules and 
regulations made and promulgated by the county commis- 
sioners permitting it, a guard has no legal right or author- 


ity to whip convicts in his care or custody. State v. Mor- 
vis, 166 N. C. 441, 81 S. E. 462. 


§ 153-197. Taxes may be levied for expenses of 
convicts.—The board of county commissioners 
of the several counties in the state taking advan- 
tage of this article shall levy a special tax an- 
nually as other taxes are levied for the purpose of 
paying the expenses of said convicts, building of 
stockades, etc., and the expenses shall be paid by 
the counties. (Rev., s. 1359; 1887, c. 355, s. 6; C. 
S. 1364.) 


§ 158-198. Use of county prisoners in maintain- 
ing roads, not within state system.—The state high- 
way and public. works commission may, on official 
request from a board of county commissioners au- 
thorize such board of county commissioners to use 
any county prisoners, upon such terms as may be 
agreed upon, to maintain and grade any neighbor- 
hood road within the county not at such time 
within the system of the state highway commission, 
but this authorization shall not authorize the levy- 
ing of any tax for support of local roads; and like 
authority is extended to the boards of drainage 
commissioners for public drainage districts for the 
maintenance and upkeep ct such districts. (1937, 
c. 297, s. 3%.) 

Local Modification—New Hanover: 1941, c. 75. 


Art. 16: District Prison Farm. 


§ 153-199. Two or more adjacent counties may 
establish; trustees—Any two or more adjacent 
counties may, by action of said commissioners in 
said counties, as hereinafter provided, establish a 
district prison farm, to be located at some suitable 
place in the counties composing the district, loca- 
tion and purchase to be controlled by a board of 
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trustees appointed by the county commissioners 
of the respective counties owning and controlling 
said district prison farm, each county to have one 
trustee. Where only two, counties enter the dis- 
trict, the commissioners of the counties concerned 
shall jointly elect one additional trustee. (1931, c. 
142, s. 1.) 


§ 153-200. Appointment of trustees; vacancies, 
expenses and compensation.—The several boards 
of county commissioners shall, as soon as they 
shall have agreed among themselves to establish a 
district prison farm for their counties, appoint the 
members of the board of trustees, which board 
shall be known as the board of trustees of the 
district prison farm for the district comprising 
bee CMa : counties; the mem- 
bers of said boards of trustees shall be appointed 
every two years, and until their successors are 
chosen and qualified; all vacancies shall be filled 
by the several boards of county commissioners 
and said commissioners shall provide for the ex- 
pense and compensation of said board of trustees. 
(ClO Bal Mes aM ssp )) 


78) 91 © a ee 


§ 153-201. Organization meeting; purchase of 
site; equipment; separation of races and sexes.— 
The board of trustees shall, as soon as possible, 
and not later than sixty days after appointment, 
meet and organize by electing a chairman and 
secretary. "They shall proceed promptly with the 
purchase of a farm of suitable size, location and 
fertility, giving due consideration to sanitary sur- 
roundings and transportation facilities. They shall 
provide for the necessary stock, tools, and farm 
equipment, and shall cause to be erected suitable 
buildings for the housing, detention and keeping 
the prisoners assignec to said district farm, due 
regard being given to the separation of the sexes 
and races and such other plans for segregation as 
their judgment and existing conditions may sug- 
Rest (L981 a Coal 42. S. 32) 


§ 153-202. Proportion of payment among coun- 
ties—The several counties shall pay for the site 
and for the construction and equipment‘ of the 
prison farm in proportion to the taxable property 
of the several counties, and shall own the same 
in the same proportion, but the operating expense 
shall be borne by the said counties in proportion 
to the population of the several counties. (1931, 
c. 1429.4.) 


§ 153-203. Election of superintendent and em- 
ployees; regulations for working prisoners. — The 
said board of trustees of said district prison farm 
shall elect a capable superintendent and such 
other employees as it may deem necessary for the 
efficient management of said farm and shall make 
rules and regulations for the working of all pris- 
oners sentenced to said farm to the end that the 
said district prison farm shall be as near self- 
supporting as practicable. (1951, c. 142, s. 5.) 


§ 153-204. Meetings of trustees.——The board of 
trustees of said district prison farm shall meet 
at said farm at least twice each year for the trans- 
action of such business as may come before them. 
They shall meet at other times on the call of the 
chairman or on a call by a majority of the board 
of trustees. (1931, c. 142, s. 6.) 


§ 153-205. Notification to boards of commis- 
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sioners and courts of readiness of farm.—As soon 
as said prison farm is purchased and the nec- 
essary building erected thereon and the farm 
equipped with stock, tools, etc., the board of 
trustees of said district prison farm shall notify 
the boards of commissioners of the several coun- 
ties, and the said boards of commissioners, upon 
receipt of said notice, shall promptly notify each 
and every court in the several counties, including 
superior courts, recorders’ courts and all other 
courts which are now operating or may hereafter 
be established in said counties that the prison farm 
is ready. (1931, c. 142, s. 7.) 


§ 153-206. Assignment of prisoners to work on 
farm.—From and after receipt of the information 
set out above, it shall be the duty of the judges, 
recorders and other presiding officers of the sev- 
eral courts in said counties, to assign all prisoners 
sentenced by them to the county jails to the said 
district prison farm. (1931, c. 142, s. 8.) 


§ 153-207. Bonds and notes for payment for 
farm; maximum levy.—The several counties of said 
district are hereby authorized to provide for the 
payment of their proportionate part of said farm 
and equipment by the sale of notes or bonds as 
provided in the County Finance Act and to pro- 
vide for payment of said bonds and notes by the 
levy of such tax as may be necessary for said pur- 
pose: Provided, not more than a levy of ten cents 
on the one hundred dollars valuation shall be 
levied any one year in any county. (1931, c. 142, 
S.79.) 


§ 158-208. Yearly report of operations. — The 
said board of trustees shall cause to be made a de- 
tailed report of the operations of said district pris- 
on farm each year not later than January tenth 
each year and shall send a copy of said report to 
the several boards of county commissioners. 
COs iercaaon Ge lO.) 





Art. 17. Houses of Correction. 


§ 153-209. Commissioners may establish houses 
of correction.—The board of commissioners may, 
when they deem it necessary, establish within 
their respective counties one or more convenient 
institutions to be known as houses of correction, 
or, in the discretion of the board of commissioners, 
as training schools, municipal farms, or juvenile 
farms, with workshops and other suitable build- 
ings for the safekeeping, correcting, governing, 
and employing of offenders legally committed 
thereto. They may also, to that end, procure 
machinery and material suitable for such employ- 
ment in said institutions, or on the premises; and 
moreover attach thereto a farm or farms; and all 
lands purchased for the purposes aforesaid shall 
vest in the directors hereinafter provided for, and 
their successors in office. The said board also 
has power to make, from time to time, such rules 
and regulations as it may deem proper for the 
kind and mode of labor and the general manaze- 
ment of the said institutions. (Rev., s. 1360; Code, 
Se 78Grn ROG. calabveswl pe LOLowoure 72, Jeshd s.C.S, 
1365.) 


Cited in State v. Williams, 97 N. C. 414, 2 S. E. 370; 
State v. Garrell, 82 N. C. 581. 


§ 153-210. Who must or may be committed to 
such institutions—It shall be the duty of the 
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judges of the criminal courts and other commit- 
ting magistrates of such county or counties to 
sentence or commit thereto all youthful offenders 
of the age of sixteen years and under, convicted 
of any crime or misdemeanor whereof the pun- 
ishment by statute prescribes a fine or sentence 
of imprisonment or working the roads. Said 
judges and committing magistrates may also sen- 
tence thereto any female prisoners and such other 
offenders convicted of misdemeanors who by rea- 
son of physical infirmities or mental deficiencies 
ought not to be imprisoned in the county jail or 
worked on the public roads. Nothing herein 
shall be construed to prevent the working at 
light labor of any partially disabled or infirm con- 
vict, or female prisoner, on or about any of the 
public works, buildings, or grounds in any such 
county, at and upon the request of the board of 
county commissioners, with the approval of the 
court or committing magistrate. (1919, c. 273, 
Siatce Ge 5.31866.) 

Cross Reference.—As to juvenile courts and child offend- 
ers, see §§ 110-21 et seq. 

§ 153-211. Levy of taxes authorized; to be paid 
to manager.—The board of commissioners, in 
addition to the ordinary county taxes, shall also, 
at the time said taxes are laid, lay such tax as 
may be necessary to carry into effect this article, 
which shall be collected and paid to the manager 
at the same time as other county taxes are to 
be paid; for which, and such other funds as may 
come into his hands as manager, he shall be 
accountable; and he shall disburse the same un- 
der the authority of the directors. (Rev., s. 
1361>. Codes) 790341866 )C435,056.Ci.Si1367,) 


§ 153-212. Bonds may be issued.—The board 
of commissioners may, if deemed advisable by 


them, issue county bonds to raise money to 
establish the institutions herein provided for. 
(Revs, 6 iaeei Code; 617965.1866,.0..35,es11 5 Cy 
S. 1368.) 


§ 153-213. Governor to be notified of establish- 
ment.—When any institution is established in 
pursuance of this article, it is the duty of the 
chairman of the board of commissioners of the 
county wherein the same is established to cer- 
tify the fact to the governor, who shall cause it 
to be noted in a book kept for that purpose. 
(Rev wus ileGassGOde, (S.u diem SO0,nC. oasis te Cx 
S. 1369.) 


§ 153-214. Directors to be appointed; duties. — 
The board of commissioners shall annually ap- 
point not less than five nor more than nine di- 
rectors for each such institution hereunder es- 
tablished, whose duty it is to superintend and 
direct the manager hereinafter named in the dis- 
charge of his duties; to visit said houses at least 
once in every three months; to see that the laws, 
rules and regulations relating thereto are duly 
executed and enforced, and that the persons 
committed to his charge are properly cared for, 
and not abused or oppressed. The directors 
shall keep a journal of their proceedings, and 
publish annually an account of the receipts and 
expenditures. They shall further make a quar- 
terly report to their respective county commis- 
sioners of the general condition of their charge, 
and of the receipts and expenditures of the in- 
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stitution. They shall also make such by-laws 
and regulations for the government thereof as 
shall be necessary, which shall be reported to, 
and approved by, the ,said commissioners. The 
directors shall be paid for the services rendered, 
by the county treasurer, each director first mak- 
ing it appear to the satisfaction of the board of 
county commissioners, by his oath, the character 
and extent of the services rendered for which he 
claims compensation; and such payment shall be 
made by the county treasurer out of any funds 
in his hands not otherwise appropriated. (Rev., 
S..1364>) Codé,.S.° 787 5.1866,.0:.35)' 5.25 iC. pankanoe 


§ 153-215. Term of office of directors.—The di- 
rectors shall continue in office until others are 
appointed; and if any vacancy happens among 
them, it shall be filled by the residue of the di- 
rectors. “<(Rev.,)'s)/.1365;" Code, s7° 795518660) ¢. 
35 26 a102 GaSni371.) 


§ 153-216. Manager to be appointed; bond; du- 
ties—The board of commissioners shall appoint a 
manager for each house or establishment, who 
shall give a bond, with two or more solvent 
sureties, in such sum as may be required, pay- 
able to the state of North Carolina, conditioned 
for the faithful discharge of his duties. He 
shall hold his office during the pleasure of the 
board, and be at all times under the supervision 
of the directors; and in case of his misconduct, 
of which they shall be the sole judges, he may 
be forthwith removed by them and a successor 
appointed, who shall discharge the duties of ‘the 
office until another manager is appointed by the 
board of commissioners. It is the duty of the 
manager to receive all persons sent to the house 
of correction, to keep them during the time of 
their sentence, and to employ and control them 
according to the rules and regulations  estab- 
lished therefor. He shall have the direction 
and control over the subordinate officers, assist- 
ants and servants, who may be appointed by the 
directors. He shall make monthly reports to 
the directors of his management of the institu- 
tion and his receipts and expenditures. (Rev., 
Ss, 13665 Codes: 788-51866, -Cus5.)seo) Gueionion 


§ 153-217. Manager to assign employment to 
inmates.—The manager shall assign to each per- 
son sent to such institution the kind of work in 
which such person is to be employed. ‘(Rev., s. 
1367; Code,’ s...794; 1866, c. 35, s.. 93) C. S.:18738.) 


§ 153-218. Cédmpensation of officers. — The said 
board of commissioners shall direct what com- 
pensation the manager and such subordinate of- 
ficers, assistants and servants, as shall be ap- 
pointed, shall receive, and shall provide for the 
payment thereof. (Rev., s. 1368; Code, s. 789; 
ASC eso5, Sc ate Geto lots 


§ 153-219. Sheriff to convey persons commit- 
ted._When a person is sentenced to such insti- 
tution he shall forthwith be committed by the 
court to the custody of the sheriff, to whom the 


clerk shall immediately furnish a certified copy © 


of the sentence, in which it shall be stated (if 
the fact be so) that the offender is committed as 
a vagrant. The sheriff shall convey the offender 
to the institution, and deliver him to the mana- 


ger with the certified copy aforesaid, and take 
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the manager’s receipt for the body; which re- 
ceipt the sheriff shall return to the clerk of the 
board of commissioners, with his indorsement 
of the time when the offender was committed to 
him and delivered to the manager, and the clerk 
shall record the same in a book kept for that 
purpose, and file the original with the papers in 


the case. (Rev., s. 1369; Code, s. 793; 1866, c. 
Bho Bsy Ch S41875,) 
§ 153-220. Absconding offenders punished. — 


If any offender absconds, escapes, or departs 
from any such institution without license, the 
manager has power to pursue, retake and bring 
him back, and to require all necessary aid for 
that purpose; and when brought back, the man- 
ager may confine him to his work in such man- 
ner as he may judge necessary, or may put him 
in close confinement in the county jail or else- 
where, until he submits to the regulations of 
such institution; and for every escape each of- 
fender shall be held to labor in such institution 
for the term of one month in addition to the 
time for which he was first committed. (Rev., 
Salo 70s) Codes s,2 791>° 1866, C35) 1s156s6 1919) <c. 
eros costc, 3. 1376)) 


§ 153-221. Release of vagrants.—If a person 
committed as a vagrant behaves well and reforms, 
he may, on the certificate of the manager, be re- 
leased by the directors. But if otherwise committed, 
he may be released by the committing authority, 
upon the certificate of the manager and directors, 
upon such conditions as they may deem proper. 
CRev-i1s.i037 Us Coden's..07923 11866)-e.035). 80 720C: 
S. 1877.) 


§ 153-222. Suits in name of county. — All suits 
brought on behalf of the institution shall, un- 
less it be otherwise prescribed, be brought in 
the name of the county, to the use of the di- 
rectors of the institution, without designating 
such directors by name. (Rev., s. 1372; Code, 
s. 798: 1866, c..35. s. 13; C. S. 1378.) 


§ 158-228. Counties may establish joint house 
of correction.—Any two or more counties, acting 
through their respective boards of commis- 
sioners, may jointly establish one or more con- 
venient houses of correction, as is provided in 
the preceding sections, for the joint use of the 
counties so agreeing together; and the. same 
may be established at such place or places, and 
be in all respects managed under such by-laws, 
rules and regulations as a majority of the gen- 
eral board of directors, to be appointed as here- 
inafter directed, shall determine. (Rev., s. 1373; 
Code, s. 799; 1866-7, c. 130, s. 1; C. S. 1379.) 


§ 153-224. Directors of joint house of correc- 
tion.—The board of commissioners of each of 
the respective counties agreeing as aforesaid to 
the establishment of one or more houses of cor- 
rection for use jointly with any other county or 
counties shall annually appoint not less than 
three nor more than five directors in behalf of 
their several counties, and the directors so ap- 
pointed by each of such counties shall together 
constitute the general board of directors of any 
such joint establishment. (Rev., s. 1374; Code, 
S. 800; 1866-7, c. 130, s. 2; 1919, c. 273, s. 3; C. S. 
1380.) 


CH. 153. COUNTIES, ETC—CONSOLIDATION 


§ 153-228 


§ 153-225. Directors to appoint manager; bond; 
term; duties—Said general board of directors 
shall appoint a manager or superintendent for 
every such joint establishment, and such assist- 
ants and servants as they may deem necessary. 
The manager shall give bond with two or more 
able sureties, to be approved by said board, in 
such sum as may be required, payable to the state 
of North Carolina, and conditioned for the faith- 
ful performance of his duties. He shall hold 
his office during the pleasure of the general 
board of directors, and be, at all times, under 
their supervision; and of his misconduct they 
shall be the sole judges, and they may at any 
time remove him. He shall perform all such 
duties as may be prescribed by such general 
board of directors, and all such as may be inci- 
dent to the office of manager by virtue of this 
chapter. (Rev., s. 1375; Code, s. 801; 1866-7, 
stile (Sic alts weed BA Sg Ek 


§ 153-226. Compensation of manager and other 
officers.—The compensation of the manager and 
such subordinate officers, assistants and servants 
as may be appointed by the general board shall be 
fixed by said general board. (Rev., s. 1375; Code, 
s. 801; 1866-7, c. 130, s. 3;.C. S. 1382.) 


Art. 18. Consolidation, Annexation and Joint 
Administration of Counties. 


§ 153-227. Contiguous counties may consolidate 
into one.—Any two or more counties which are 
contiguous, or which lie in a continuous boundary 
may, in the manner herein prescribed, consolidate 
so as to form a single county. Where any group 
of counties so situated desires to effect such con- 
solidation, a uniform resolution to this effect, set- 
ting forth the name of the proposed new county, 
shall be adopted by the governing bodies thereof, 
which resolution shall call a special election to be 
held on a specified date which shall be the same in 
all of said counties but not less than sixty nor 
more than ninety days from the last date of the 
adoption of such resolution in any of said counties. 
Said resolution shall also specify what group of 
counties it is proposed to consolidate, the name 
of the new county thus to be formed, and the 
county seat thereof. The governing body of each 
of said counties shall cause said resolution to be 
printed in some newspaper published therein, once 
a week for a period of six weeks prior to the date 
of said election. (1933, c. 193, s. 1.) 

Editor’s Note—See 11 N. C. Law Rev., 213. 


§ 153-228. Election laws applicable. — The elec- 
tion thus called shall be held in each of said coun- 
ties and shall be conducted pursuant to the gen- 
eral election laws governing elections for mem- 
bers of the general assembly. The registration 
books shall be- kept open in each of said counties 
for a period of twenty consecutive days prior to 
said eiection, and notice of such registration shall 
be advertised and registrars appointed in the man- 
ner now prescribed by law governing elections for 
members of the general assembly. Citizens of 
said counties who are registered and are other- 
wise qualified to vote shall be entitled to vote in 
said election in their respective counties for the 
purpose of determining whether it is the will of 
such voters that the proposed consolidation be 
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effected. For use in said election the county 
board of elections in each of said counties shall 
cause to be printed and provided at each polling 
place a sufficient number of ballots on which shall 
be printed the following: 


CL] For Consolidation 
CL] Against Consolidation 


Place a cross (x) mark in the square pre- 
ceding the proposition for which you desire 
to vote. 


All such ballots shall have printed on the back 
thereof the facsimile of the signatures of the mem- 
bers of the county board of elections of the county 
in which they are being used, and none other than 
such official ballots shall be valid for use in said 
election. As soon as practicable the county board 
of elections in each of said counties shall certify 
the result of said election to the governing bodies 
of all of the counties in said group, and each gov- 
erning body shall cause the complete results of 
said election to be spread of record upon their 
respective minutes. If it appear that a majority 
of those voting in each of said counties voted 
in favor of the proposed consolidation, then said 
consolidation shall be declared to be in effect, and 
thereupon, the several counties shall stand abol- 
ished except as hereinafter provided, and the new 
county thus created shall for all purposes be con- 
stituted one of the counties of this state with all 
the rights, powers, aud functions incident there- 
to under the general laws. If it appear that a 
majority in any one of said counties voted against 
the proposed consolidation, then said consolida- 
tion shall be declared to have failed for all pur- 
poses. (1933, c. 193, s. 2.) 


§ 153-229. New county board of elections. — In 
case such consolidation be effected, the county 
boards of elections of the counties thus consoli- 
dated, acting together as one board, shall for the 
time being serve as a temporary county board of 
elections for the new county thus created, until 
the expiration of the terms for which they were 
appointed by the state board of elections. There- 
after the state board of elections shall appoint for 
such new county a county board of elections con- 
sisting of three members, in the manner and for 
the term now prescribed by law. (1933, c. 193, 
So) 


Cross Reference.—As to appointment and term of county 
board of elections, see § 163-11. 


§ 158-230. Special election for new county offi- 
cers.—In case such consolidation be effected, then 
said temporary county board of elections shall 
immediately call and shall hold a special election 
in such new county, on a date not less than forty- 
five nor more than sixty days after the date on 
which said consolidation was voted into effect, for 
the purpose of electing for said new county all 
constitutional and othe. county and township off- 
cers, except justices of the peace, as now provided 
by law for counties throughout the state, includ- 
ing a board of county commissioners consisting of 
five members. No elections shall be held to fill 
any office theretofore existing in one or more of 
the group of counties thus consolidated if such 
office did not exist in each of said counties, but all 
of such offices peculiar to only a part of the coun- 
ties brought into said consolidation shall be 
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deemed abolished in respect to the new county. 
All constitutional county and township offices, all 
offices created for counties and townships by gen- 
eral laws, and all other offices in the group of 
counties thus consolidated, provided they existed 
in each of said counties, are hereby created for 
the new county effected by such consolidation, 
with the same rights, powers, duties and functions 
pertaining to such offices under the existing law. 
In order that elections by townships may be con- 
ducted, the various township lines and names as 
they existed before consolidation shall continue in 
effect, and townships of the several counties shall 
be deemed townships of the new county until 
thereafter altered in the manner prescribed by law. 
(1933 Col 9oesa4e) 


§ 153-231. Term of new officers; salaries. — Al! 
officers elected for the new county ai said special 
election shall hold office until the next general 
election at which time their successors shall be 
elected for the regular term prescribed by law. 
The salaries of all officers elected for the new 
county at said special election shall be the same 
as those now fixed by law for such offices. In 
case the salaries of any officers in the counties 
thus consolidated were not uniform, then any 
officer elected for the new county at such special 
election shall be :ntitled to a salary equal to the 
highest salary paid for that particular office in 
any of said counties before such consolidation was 
effected. (1933, c. 193, s. 5.) 


§ 153-232. Retention of old officers till qualifica- 
tion cf new.—Notvwithstanding such consolidation 
is voted upon favorably, all the existing officers 
in each of said counties shall continue to function 
as theretofore and shall have full authority to 
carry on the regular business of their respective 
counties, receiving their regular compensation 
therefor, until the officers for said new county shall 
have been elected and are qualified, as provided in 
§ 153-230; and pending said election and the 
organization of the government of the new county, 
the several counties thus consolidated shall, for the 
purpose of carrying on their regular business, con- 
tinue to exist and to function as separate county 
governments as fully as if said consolidation had 
never been voted upon. As soon as the officers 
for said new county are elected and qualified, then | 
all public offices in the separate counties thus con- 
solidated shall stand abolished and said separate 
counties shall stand dissolved and shali cease to 
exist for any and all purposes. (1933, c. 193, s. 6.) 


§ 153-233. Powers and duties of new officers.— 
All officers elected for the new county shall be- 
come vested with all the rights, powers, duties, | 
and functions which pertained to their respective 
offices in any one of the counties thus consoli- 
dated. It shall be the duty of all public officers 
theretofore serving in each of said counties forth- 
with to surrender and turn over to the correspond- 
ing officers of the new county all books, records, 
funds, and other property held by them in their 
respective offices. Said new county shall become 
vested with title to all property of every kind and 
character, real, personal and mixed, theretofore 
belonging to each of said counties and shall have 
full power to collect and disburse any and all 
taxes, penalties, and other charges which had been 
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assessed by or had become due to said counties 
prior to such consolidation. (1933, c. 193, s. 7.) 


Cross Reference.—As to criminal liability of officer for 
failure to deliver records, etc., to successor, see § 14-231. 


§ 153-234: Transfer of books, records, etc.—All 
records, papers, files, funds, and the like held by 
the clerks of courts in any of said counties shall 
forthwith be turned over to corresponding officials 
in the new county, who shall docket ali suits and 
proceedings in order that the same may be car- 
ried on under the regular legal procedure. Wher- 
ever counties thus consolidated lie in different 
judicial districts, the new county thus established 
shall become a part of that judicial district in 
which the larger portion of its territory lies. 
(1933, c. 193, s. 8.) 


§ 153-235. Liability for bonded indebtedness. — 
Any such new county thus establishec shall be lia- 
ble for all of the bonded and other indebtedness 
of the separate counties so consolidated, and any 
and all rights which might have been enforced 
against any of said counties may be enforced 
against said new county as fully as though the 
proceeding were against the county originally 
hablesinG1933 c) 295,.s. 95) 


§ 153-236. Justices of the peace and constables. 
—All justices of the peace and constables holding 
office at the time of such consolidation shall con- 
tinue to serve as such in and for the new county 


thus established until the expiration of the terms ’ 


for which they were elected or appointed, at which 
time, justices of the peace and constables may be 
elected and appointed for said new county in the 
manner now provided by law. Such consolidation 
shall in no wise effect the validity of any proceed- 
ing pending in the court of any justice of the peace 
in said counties. (1933, c. 193, s. 10.) 


§ 153-237. Representation in general assembly. 
—In the event such consolidation be thus ef- 
fected, the consolidated county thereafter shall 
be entitled to the same representation in the house 
of representatives theretofore had by the several 


‘counties so consolidated until the next re-appor- 


tionment of the membership of the house of repre- 
sentatives by the general assembly. Nor shall 
such consolidation affect the existing lines of state 
senatorial or congressional districts or the repre- 
sentation therein. (1933, c. 193, s. 10%.) 


§ 153-238. Merging of one contiguous county 
with another authorized.—Wherever two counties 
are contiguous, aud it is their mutual desire that 
one of said counties shall be annexed to and 


merged in the other, such annexation may be ef- 


fected in the manner herein prescribed. The gov- 
erning body of each of said counties shall adopt 
a uniform resolution setting forth the willingness 
of one of said counties to become annexed to and 
merged in the other pursuant to the authority of 
§§ 153-238 to 153-246. Said resolution shall also 
call for a special election to be held on a specified 
date which shall be the same in both counties but 
not less than sixty nor more than ninety days 
from the last date on which said resolution was 
adopted in either of said counties. The governing 
body of each of said counties shall cause said res- 
olution to be printed in some newspaper published 
therein once a week for a period of six weeks 
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prior to the date of said election. (1933, c. 194, 
Sais) 

Liability for County Indebtedness.—The proceeding for 
annexation is the same as in consolidation, but when it is 
complete, the county annexed ceases to exist and becomes 
a part of the other county. The liability of the annexing 
county for the indebtedness of the annexed county is to be 
determined in the beginning, when the plan of annexation 
is submitted. 11 N. C. Law Rev., 213. 

§ 153-239. Election laws applicable. — The elec- 
tion thus called shall be held in each of said 
counties and shall be conducted pursuant to the 
general election laws governing elections for mem- 
bers of the general assembly. The registration 
books shall be kept open in each of said counties 
for a period of twenty consecutive days prior to 
said election, and notice of such registration shall 
be advertised and registrars appointed, in the man- 
ner now prescribed by law governing elections for 
members of the general assembly. Citizens of said 
counties who are registered and are otherwise 
qualified to vote shall be entitled to vote in said 
election in their respective counties for the pur- 
pose of determining whether it is the will of such 
voters that the proposed annexation be effected. 
For use in said election the county board of elec- 
tions in each of said counties shall cause to be 
printed and provided at each polling place a suffi- 
cient number of ballots on which shall be printed 
the following: 


(] For Annexation 
(1 Against Annexation 


Place a cross (x) mark in the square pre- 
ceding the proposition for which you desire 
to vote. 


All such ballots shall have printed on the back 
thereof the facsimile of the signatures of the 
members of the county board of elections of the 
county in which they are being used, and none 
other than such official ballots shall be valid for 
use in said election. As soon as practicable the 
county board of elections in each cf said counties 
shall certify the results of said election to the gov- 
erning body of both counties, and thereupon, the 
governing body of each county shall cause the re- 
sults of the said election in both counties to be 
spread of record upon their respective minutes. 
If it appear that a majority of those voting in each 
of said counties voted in favor of the proposed 
annexation, then said annexation shall be declared 
to be in effect. If it appear that a majority of 
those voting in either of said counties voted 
against the proposed annexation, then said an- 
nexation shall be declared to have failed for all 
purposes. (1933, c. 194, s. 2.) 


§ 153-240. Dissolution of county merged. — In 
the event such annexation shall be voted upon 
favorably in each of said counties, then the county 
which was voted to be annexed to the other shall 
thereupon stand dissolved and abolished, and its 
territory thereby shall be transferred to and for 
all purposes shall become a part of the annexing 
county, and townships of the annexed county shall 
be deemed townships of the annexing county un- 
til thereafter altered in the manner prescribed by 
laws 71938 Cc) 1943s: 39) 


§ 153-241. Abolition of offices in merged 
county; transfer of books, records, etc.—In the 
event such annexation be thus effected, all public 
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offices except those of justice of the peace and con- 
stable, in the county so annexed, shall stand 
abolished, and it shall be the duty of those who 
held such offices before annexation to turn over 
to the corresponding officers of the annexing 
county all books, records, funds, and other prop- 
erty theretofore held by them in their official ca- 
pacity, and said corresponding officers of the an- 
nexiny county shall be vested with all the rights 
of said offices thus abolished, and shall be en- 
titled to the custody and control of all books, rec- 
ords, funds, and other property formerly held by 


the incumbents of such abolished offices. (1933, 
c. 194, s. 4.) 
§ 153-242. Court records transferred; justices 


of the peace and constables hold over.—In the 
event such annexation be thus effected, all rec- 
ords, papers, files, funds, and the like held by 
clerks of courts in the annexed county shall forth- 
with be turned over to corresponding clerks in 
the annexing county, who shall docket all suits 
and proceedings in order that the same may be 
carried on under the regular legal procedure. All 
justices of the peace and constables holding office 
in the annexed county at the time of such annexa- 
tion shall continue to serve as justices o- the peace 
and constables of the annexing county in and for 
the new township, until the expiration of the terms 
for which they were elected or appointed, in as full 
a measure as if such annexation had not occurred, 
‘and the validity of proceedings pending before 
such justices of the peace at the time of annexa- 
tion shall continue to serve as justices of the peace 
the expiration of their.terms, justices of the peace 
and constables shall be elected or appointed in 
such annexed territory in the manner prescribed 
by law. Any other officers provided by the gen- 
eral law for a township shall be elected in the 
new territory at the next general election follow- 
ing such annexation. (1933, c. 194, s. 5.) 


§ 153-2438. Rights of annexing county.—In the 
event such annexation be thus effected, the an- 
nexing county shall forthwith: 


(a) Become vested with title to all property of 
every kind and character, real, personal and mixed, 
theretofore belonging to the annexed county, and 
shall have full power to collect and disburse any 
and all taxes, penalties and other charges which 
had been assessed by or had become due to the 
annexed county prior to such annexation. Said 
annexing county shall also be liable for all bonded 
and other indebtedness of the annexed county, 
and any and all rights which might have been en- 
forced against said annexed county may be en- 
forced against the annexing county as fully as 
though the proceeding had been against the county 
thus annexed; i 


(b) Said annexing county shall treat said an- 
nexed county as a township or division of said 
annexing county, and said annexing county shall 
forthwith be vested with title to all property of 
every kind and character, real, personal and mixed, 
belonging to said annexed county, and have full 
power to collect any and all taxes, penalties and 
other charges which have been assessed by or be- 
come due to the annexed county prior to the an- 
nexation, and shall disburse the same for the pay- 
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ment of obligations of said annexed county; and 
the bonded indebtedness of said annexed county 
shall be a charge only on the property of the town- 
ship or division of said annexine county which 
was comprised in the annexed county, and taxes 
for the payment of same shall be levied only on 
property within said township or division. And 
the property in said township or division constitut- 
ing the property in the annexed county shall not 
be liable for any of the bonded or other indebted- 
ness of the county annexing it, existing prior to 
said annexation, and no taxes shall be levied on 
the property of said township for the payment of 
same. (1933, c. 194, s. 6.) 


§ 153-244. Plan of government.—At the time of 
entering the resolutions as set out in § 153-238, the 
counties in said resolution shall specifically pro- 
vide whether plan A or plan B, as set out in § 
153-243, shall govern the two counties as to the 
bonded indebtedness. (1933, c. 194, s. 7.) 


§ 153-245. Membership in general assembly. — 
In the event such annexation be thus effected, the 
annexing county thereafter shall be entitled to the 
same representation in the house of representatives 
theretofore had by the annexed and annexing 
counties until the next reapportionment of the 
membership of the house of representatives by 
the general assembly. Nor shall such annexa- 
tion affect the existing lines of state senatorial 


.Or congressional districts or the representation 


therein. (1933, c. 194, s. 7%.) 


§ 153-246. Joint administrative functions of con- 
tiguous counties—Any two or more counties 
which are contiguous or which lie in a continuous 
boundary are authorized, whenever it is deemed 
for their best interests, to enter into written agree- 
ments for the joint performance of any and all 
similar administrative functions and activities of 
their local governments through consolidated 
agencies, or by means of institutions or buildings 
jointly constructed, owned and operated. 


Such written agreement shall set forth what 


functions or activities of local government shall. 


thus be jointly carried on, and shall specify defi- 
nitely the manner in which the expenses thereof 
shall be apportioned and how any fees or revenue 
derived therefrom shall be apportioned. Upon 
such agreement being ratified by the governing 
bodies of the counties subscribing thereto, it shall 
be spread upon their respective minutes. 


Whenever any such agreement has been en- 
tered into, then the consolidated agency or in- 
stitution set up to function jointly for the counties 
which are parties thereto, shall be vested with all 
the powers, rights, duties and functions thereto- 
fore existing by law in the separate agencies so 
consolidated. 


No such agreement shall be entered into for a 


period of more than two years fron. the date 


thereof, but such agreements may be renewed for — 


a period not exceeding two years at any one time. 

In the same manner and subject to the same pro- 
visions as herein set out, any municipality may 
enter into such an agreement with the county in 
which it is situated, or may join with other mu- 
nicipalities in the same county in making such 
an agreement with said county, to the end that 
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the functions of local government may, as far as 
practicable, be consolidated. 

It is the purpose of this section to bring about 
efficiency and economy in local government 
through a consolidation of administrative agencies 


thereof, and to effectuate this purpose this section 
shall be liberally construed. (1933, c. 195.) 


Local Modification.—Guilford: 1933, c. 195, s. 5. 


Editor’s Note—See 11 N. C. Law Rey. 213, 
summary of this section. 


for a brief 


Chapter 154. County Surveyor. 


Sec. 
154-1. Election and term of office. 
154-2. Bond required. 


§ 154-1, Election and term of office, — There 
shall be elected in each county, by the qualified 
voters thereof, as provided for the election of 
members of the general assembly, a county sur- 
veyor, who shall hold office for the term of two 
Wears wcC oust, «Art. 7,8. 1¢aRev:. s,-4296-. Cc. S, 
1383.) 

Cross References.—As to induction into office by county 
commissioners, see § 153-9, subsection 11. As to power of 
county commissioners to fill vacancy, see § 153-9, subsec- 
tion 12. As to time of election, see § 163-4. 

§ 154-2. Bond required. — The county surveyor 
of each county shall enter into bond in the sum of 
one thousand dollars, payable to the state of 
North Carolina, with sufficient surety, for the 
faithful discharge of the duties of his office. (Rev., 
SeeBU ae OUS cise (Oe tL Cousey Sa edd Gran, 
Ti4sea3s CHS. 1384;) 

Cross References.—As to necessity for approval of bond 
by county commissioners, see § 153-9, subsection 11. As to 
action on official bonds, see §§ 109-33 et seq. 


A surveyor shall give bond and security for the faithful 
discharge of his duties. Avgry v. Walker, 8 N. C. 140, 160. 


§ 154-3. May appoint deputies——Every surveyor 
may appoint deputies, who shall, previous to en- 
tering on the duties of their office, be qualified in 


Sec. 
154-3. May appoint deputies. 
154-4. Power to administer oaths. 


a similar manner with the surveyor; and the sur- 
veyor making such appointment shall be liable 
for the conduct of such deputies, as for his own 
conduct in office. (Rev., s. 1720; Code, s. 2763; 
Ra C@rrc. 42 us: Geel c oc, 140 esa; COs bb85s) 

A deputy surveyor cannot survey k‘s own land. Avery v. 
Walker, 8 N. C. 140, 160. 

Deputies Must Take Oath. — Surveyors are authorized to 
appoint deputies; but, before entering on the duties of 
office, they also must take an oath of office. Avery v. 
Walker, 8 N. C. 140, 160. 

The Act. 1771, ch. 1, declares that no surveys shall be 
made without chain-carriers, who shall actually measure 
the land surveyed, and shall be sworn to measure justly and 


truly, and to deliver a true account thereof to the surveyor. 
Avery v. Walker, 8 N. C. 140, 160. 


§ 154-4. Power to administer oaths. — The 
county surveyors of the several counties are em- 
powered to administer oaths to all such persons 
as are required by law to be sworn in making 
partition of real estate, in laying off widows’ 
dower, in establishing boundaries and in survey- 
ing vacant lands under warrants. (Rev., s. 2361; 
Code, s. 3314;°1881, c. 144; _C. S, 1386.) 


Cross Reference.—As to form of oath, see § 11-11. 

Surveyor to Administer Oath.—The surveyor is authorized 
to administer the required oath to his deputies. Avery v. 
Walker, 8 N. C. 140, 160. 


Chapter 155. County Treasurer. 


Sec. 

155-1. Election of county treasurer. 

155-2. Bond; penalty; when renewed. 

155-3. Local: Commissioners may abolish office 
and appoint bank. 

155-4. Office includes person acting as treasurer. 

155-5. Is treasurer of county board of education. 

155-6. Sheriff acting as treasurer, bond liable. 

155-7. Duties of county treasurer. 

155-8. Compensation of county treasurer. 

155-9. Committee to examine treasurer’s books; 
compensation. 

155-10. Treasurer not to speculate in county 
claims; penalty. 

155-11. Treasurer administers property held in 


trust for county. 


Sec. 

155-12. Treasurer to take charge of county trust 
funds; additional bonds. 

155-13. Commissioners to keep record of trust 
funds. 

155-14. Treasurer to exhibit separate statement 
as to trust funds. 

155-15. Treasurer to pay no claim unless audited. 

155-16. Treasurer to deliver books, etc., to succes- 
sor. 

155-17. Action on treasurer’s bond to be by com- 
missioners. 

155-18. Officers failing to account to treasurer 


sued by commissioners. 
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§ 155-1. Electicn of county treasurer.—In each 
county there shall be elected biennially by tht 
qualified voters thereof, as provided for the elec- 
tion of members of the general assembly, a treas- 
urer.~ (Rev.5 "3.13947 Const., Art; VIL, sit. Cas. 
1387.) 


Local Modification.—Buncombe: 1937, c. 103; Caswell: Pub. 
Loc. 1941, c. 157; Chowan: 1941, c. 350; Mitchell: 1931, c. 
53; 1941, c. 168. 

Cress Reference.—As to duty of county commissioners to 
fill vacancy in office of county treasurer, see § 153-9, sub- 
section 12. 

Editor’s Note. — The Legislature in 1875, under authority 
conferred by section fourteen of Article VII, of the Consti- 
tution of 1868, amended sec. 1, of the said section VII, 
by providing that the boards of justices of the peace, of 
the several counties, might abolish the office of the county 
treasurer at will. The Code of 1883, sec. 768, conferred a 
like power upon the said boards of justices. When the 
justices chose to abolish the office, the duties and liabili- 
ties attaching thereunto devolved upon the sheriff, who be- 
came ex officio county treasurer. This was carried for- 
ward as sec. 1395 of the Revisal of 1905. However, the 
potential evil of making the vital: and important office of 
county treasurer a plaything, dependent for its very liie 
upon the whim and fancy of the several boards of justices, 
who must, by their very nature, react immediately to every 
manifestation of local prejudice and passion, is quite obvi- 
ous to the observer. ‘To remove and abolish a situation se 
pregnant with evil possibilities, and to insure stability to 
the office of county treasurer, the Legislature, by the Laws 
of 1919, ch. 141, repealed the provision empowering the 
justice to abolish the office. 

The treasurer is a ministerial officer. 
ISS Na G, 117858179 A7 Go es 7., 

The term of office of the county treasurer is two years. 
State v. McKee, 65 N. C. 257. 

Term of Appointee. — The term of office of a treasurer 
appointed by the board of commissioners in a county to 
fill a vacancy is only that of the uncccupied term of his 
predecessor. State v. McKee, 65 N. C. 257, 

When Election a Nullity. — The election of a person to 
the office of county treasurer, which has been abolished, 
or when there is no vacancy, is a nullity. Rhodes v. Hamp- 
ton, 101 N. C. 629, 8 S. E. 219. 


Martin y. Clark, 


§ 155-2. Bond; penalty; when renewed. — The 
county treasurer, before entering upon the duties 
of his office, shall give bond with three or more 
sufficient sureties, to be approved by the board of 
commissioners, payable to the state, conditioned 
that he will faithfully execute the duties of his 
office, and pay according to law, and on the war- 
rant of the chairman of the board of commis- 
sioners, all moneys which shall come into his 
hands as treasurer, and render a just and true 
account thereof to the board when required by 
law or by the board of commissivners. The pen- 
alty of his bond shall be a sum not exceeding the 
amount of the county and local taxes assessed 
during the previous year, and the board of com- 
missioners at any time, by an order, may require 
him to renew, increase or strengthen his bond. 
A failure to do so within ten days after the serv- 
ice of such an order shall vacate his office, and 
the board shall appoint a successor. (Rev., s. 297; 
Code,. s: 766; 1868-9, c..157,.s: 4: °1895,0c.°270) s.°2; 
1899 c7 182518995 c30 207; ‘St v45 51899; 7 emb4, ish 522 
1901? rc; }8365 1903, cr 12.842 Coe oes 


Local Modification.—Craven, Forsyth: C. S. 1388. 

Cross References.—As to limitation of actions upon bond, 
see § 1-50. As to approval of bond by county commissioners, 
see § 153-9, subsection 11. As to right of action on official 
bond, see § 109-34, 

Time to File Bond.—It was the duty of a county treasurer 
elected in August, 1878, to appear before the board of county 
commissioners on the first Monday in the month next suc- 
ceeding his election and file his official bond; and on his 
failure to do so, it was comrfetent for the board of commis- 
sioners to declare the office vacant and fill it. Kilburn v. 
Latham, 81 N. C, 312. 
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Settlement of Retiring Treasurer Does Not Discharge 
Bond. — A settlement had between a county and its out- 
going treasurer, does not operate as a discharge of liability 
upon his bond; nor is it conclusive evidence of a proper ac- 
counting, but is open to proof that a mistake was made. 
Commissioners v. MacRae, 89 N. C. 95. 

Actual Payment of Funds Alone Discharges Bond.—The 
actual payment of the funds remaining in a treasurer’s 
hands will alone relieve the bond from liability, and it is 
his duty to know to what fund the money in hand belonged. 
Commissioners v. MacRae, 89 N. C. 95. 

Demand Unnecessary.—Where the county treasurer col- 
lects and retains county moneys or fails to pay over to his 
successor, no demand is necessary before suit is brought. 
Commissioners v. Magnin, 86 N. C. 286. 

Proper Parties Relator.—The commissioners of a county 
are proper parties relator to sue upon the official bond of a 
county treasurer to recover county school funds. Commis- 
sioners v. Magnin, 86 N. C. 286, approving Commissioners 
v. Magnin, 78 N. C. 181. 

Limitation of Actions upon Bonds. — An action upon the 
official bonds of a county treasurer may be brought within 
six years after a breach thereof; the statute does not begin 
to run from the date, but only from the breach of the bond. 
Commissioners v. McRae, 89 N. C. 95. 

Bond as Treasurer of Board of Education.—The county 
treasurer is required, as treasurer of the board of education, 
to file a separate bond with different conditions from those 
embraced in that given in his capacity of county ‘treasurer, 
and in case of any breach an action must be brought by the 
county board of education; whereas for any default in ac- 
counting for the county funds proper, he must be sued by 
the board of county commissioners. Koonce v. Commis- 
sioners, 106 N. C. 192, 199, 10 S. Fy. 1038. 

Protection of School Fund.—The bond of a county treas- 
urer, conditioned ‘‘that whereas he has been appointed 
treasurer and become disburser of the school money, now 
therefore, if he shall well and truly disburse the money com- 
ing into his hands, under the requirements of law,” etc., 
covers an illegal defalcation from the school fund. ~Commis- 
sioners v. Magnin, 86 N. C. 286. 

Same—New Duty Not Covered by Bond.—The new stat- 
utory duty of being treasurer of the county board of edu- 
cation, requiring an additional and special bond, is not em- 
braced by the bonds formerly required. State v. Bateman, 
TOZSNE SC e527 SaSm Hasso 


§ 155-8. Local: Commissioners may abolish of- 
fice and appoint bank.—In the counties of Bladen, 
Carteret, Chatham, Cherokee, Chowan, Craven, 
Edgecombe, Granville, Hyde, Madison, Mitchell, 
Montgomery, Martin, Moore, Onslow, Perqui- 
mans, Polk, Rowan, Stanly, Tyrrell, Transylvania, 
and Union, the board of county commissioners is 
hereby authorized and empowered, in its discre- 
tion, to abolish the office of county treasurer in 
the county; but the board shall, before abolishing 
the office of treasurer, pass a resolution to that 
effect at least sixty days before any primary or 
convention is held for the purpose of nominating 
county treasurer. When the office is so abolished, 
the board is authorized, in lieu of a county treas- 
urer, to appoint one or more solvent banks or 
trust companies located in its county as financial 
agent for the county, which bank or trust com- 
pany shall perform the duties now performed by 
the treasurer or the sheriff as ex officio treasurer 
of the county. Such bank or trust company shall 
not charge nor receive any compensation for its 
services, other than such advantages and benefit 
as may accrue from the deposit of the county 
funds in the regular course of banking, or such 
sum as may be agreed upon as compensation be- 
tween said board of county commissioners of 
Transylvania county and Chatham county and 
such bank or banks as may be designated by said 
board of county commissioners. This alternative 
shall apply only to Chatham and Transylvania 
counties: Provided, in said county of Chatham 
the county commissioners of said county shall fix 
the compensation to be allowed said bank desig- 
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nated as said financial agent of said county which 
compensation shall not exceed the sum of five 
hundred dollars per annum and said bank is to 
furnish, without cost to the county, a good and 
sufficient bond as such financial agent. 


The bank or trust company, appointed and act- 
ing as the financial agent of its county, shall be 
appointed for a term of two years, and shall be re- 
quired to execute the same bonds for the safe 
keeping and proper accounting of such funds as 
may come into its possession and belonging to 
such county and for the faithful discharge of its 
duties, as are now required by law of county treas- 
ners (1 91Srics 142s E x Sess 913.0 35 1015, 
cc. 67, 268, 458, 481; 1919, c. 48; 1925, c. 46; 1933, 
enGasnGrS.)1389,) 


Editor’s Note.—This section was amended by the Laws oi 
1925, c. 46, by inserting the word ‘“T'ransylvania” after the 
word ‘Tyrrell’ and before the word ‘‘and’’ in line five of 
the said section. The said Act also amended the said section 
by placing a comma after the word “banking” near the end 
of line twenty-four of said section, and adding the fol- 
lowing: “Or such sum as may be agreed upon as compen- 
sation between said board of county commissioners of 
Transylvania county and such bank or banks as may be 
designated by said board.of county commissioners.” 

It might be interesting here to raise the question as to 
whether the bonds to be executed by the appointee bank, un- 
der this section, are the ‘‘official bonds of public officers,” 
within the meaning of subsection 1, section 1-50. If they 
are, the limitation of actions upon them is six years, if 
not, the limitation will’ be something different. The question 
here but raises the point as to whether the bank designated 
by the commissioners, under the scction, becomes ipso facto, 
a public officer, i. e. county treasurer. Or is it not more in 
accord with the express provisions of the section, to say that 
the office is totally abolished, and that the bank merely 
performs the functions of the said office? This seems to be 
the legislative intent. 

To go back to our first question: If the office of county 
treasurer has been totally abolished, and the bank, instead of 
being a public officer, i. e. county treasurer, merely exercises 
the functions of the said office, how can the bonds executed by 
it come under the “offici.l] bonds of public officers”? Again, 
we must look to the legislative intent as our guiding star. 
The section expressly provides that the bonds executed by 
the bank shall be ‘“‘the same bonds * * * * * as are now 
required by law of county treasurers.’”’ This would lead us to 
conclude that, while the bank is not a public officer, yet, 
since it performs the functions of a public office, the bonds 
given by it, to insure the faithful performance of a public 
trust, shall be deemed “the official bonds of public officers.” 

Public Laws 1933, c. 63, make the alternative applicable 
in Chatham County and inserts the proviso relative to that 
county. Section 2 of c. 63 validates the acts of the Bank of 
Pittsboro as financial agent for the County of Chatham. 

Constitutionality. — A mandamus proceeding was brought 
to compel an ex-treasurer, whose office had been abolished, 
under the provision of this section, to pay over county funds 
in his possession to his successor, the bank designated by 
the commissioners. It was objected that the section was 
unconstitutional as an unwarranted delegation of legislative 
power. ‘The court held, however, the section to be constitu- 
tional and valid. Tyrrell County v. Holloway, 182 N. C. 64, 
108 S. BE. 377. A wide discretionary power of local self-gov- 
ernment may be vested in municipal subdivisions of the 
State, without infringement upon the familiar rule that the 
substance of legislative power cannot be delegated. Thomp- 
son v. Floyd, 47 N. C. 313; Manly v. Raleigh, 57 N. C. 


© 370, 377; Stoutenburgh v. Hennick, 129 U. S. 141, 9 S. Ct. 


Peo rs7 md Ld 057s lt Na Can Law even 95. 

Abolishing Office. — The section, provides that the board 
of county commissioners of certain specified counties may 
abolish the office of county treasurer by resolution to that 
effect passed at least sixty days before a primary or con- 
vention held for the purpose of nominating candidates for 
said office, and when so abolished the board of commission- 
ers may appoint one or more solvent banks or trust com- 
‘panies to perform the duties of treasurer, or sheriff acting 
as ex officio treasurer of the county, such designated de- 


 positaries not being allowed to charge or receive anything 
$ in compensation other than the advantages accruing to them 
from such a deposit. And said banks and trust companies, 
termed financial agents, are also required to give bond for 


safekeeping and proper disbursement of said funds, and 
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for faithful performance of their duties concerning them. 
Tyrrell County v. Holloway, 182 N. C. 64, 67, 108 S. EB. 337. 

Mandamus against Treasurer. — Where, under the power 
of a valid statute, § 155-3, the county commissioners 
have abolished the office of county treasurer, and have vested 
the duties of the office in certain banks and trust com- 
panies which have qualified thereunder, mandamus will lie 
to compel the treasurer, seeking to hold over and denying 
the validity of the statute, to turn over to the proper party 
the moneys that he has received and attempts to hold by 
virtue of his former office. Tyrrell County v. Holloway, 
1S20N C.46450108 5 8 Ea O38 

Consideration Moving to Bank. — The consideration mov- 
ing to a bank when its officers without individual benefit 
become sureties on its indemnity bond given for a county 
deposit, under the requirements of the statute, is the de- 
posit so obtained. Page Trust Co. v. Rose, 192 N. C. 673, 
eee SL Jay, eee 

Officers of Bank as Sureties. — Where the officers of 
the bank acting without personal advantage or gain sign 
as sureties on an obligation of the bank executed to the 
commissioners of a county in the manner and form re- 
quired by the section to secure a deposit for county and 
road purposes, the transaction is valid when unaffected by 
fraud, and binding upon the receiver afterwards appointed 
by the court for the bank, subsequently becoming insolvent. 
Page Trust Co. v. Rose, 192 N. C. 673, 135 S. E. 795. 

Same—Directors Need Not Authorize. — Where the offi- 
cers of a bank acting in good faith and without personal 
profit or advantage execute a bond of indemnity for the de- 
posit of county funds, it is not required for the validity of 
the bond that the directors authorize the same by a resolu- 
tion duly passed in order to protect the rights of the sure- 
ties, officers of the bank. Page Trust Co. v. Rose, 192 N. 
CaMtvals CIREY ES) oe YY Cky 

Sureties Entitled to Collateral—The sureties on an 
indemnity bond, given by a bank to secure a deposit of 
county funds required by the section, are entitled to the 
collateral given them by the bank for their protection in 
becoming sureties, and such collateral is available to them 
in preference to a receiver of the bank, thereafter appointed 
by the court, claiming the proceeds for distribution among 
the general creditors of the bank, when the transaction has 
been made by the sureties in good faith and without per- 
sonal advantage to them. Page Trust Co. v. Rose, 192 N. 
(Oi GA), wk Se ol Vk 

Bank Entitled to All County Funds. — Under Public 
Local Laws 1917, ch. 46, sec. 1, for Robeson County, the 
bank selected by the commissioners, upon the abolishment 
of the office of county treasurer, is entitled to receive all 
county moneys, including those derived from assessments of 
a drainage district. Commissioners v. Lewis, 174 N. C. 
528, 94 S. E. 8. 

Changing Terms of Appointment as Impairing Obliga- 
tion of Contracts.—Where a bank has been appointed un- 
der this section to perform the duties of treasurer of Edg- 
combe County, and receive as compensation the profits 
of the moneys deposited by the county arising in the 
course of the bank’s business as such, the arrangement is 
not a contract contemplated by the provision of the Con- 
stitution prohibiting the impairment of the obligations of 
a contract, but the obligations arise by statutory provi- 
sions relating to public matters within legislative control. 
The county may at a later date, under authority of 
§ 153-135 require the bank to give bonds for the protec- 
tion of the public funds, or to pay interest on the daily 
average balance. Farmers Banking, etc., Co. v. Cotinty, 
196 N. C. 48, 144 S. E. 519. See note under § 155-7. 


§ 155-4. Office includes person acting as treas- 
urer.—The offtce of county treasurer shall always 
be construed to refer to, and include, the person 
authorized by law to perform the duties of that 
office in any county, if there is no county treas- 
urer therein. (Rev., s. 1396; Code, s. 770; C. 8S. 
1390.) 


§ 155-5. Is treasurer of county board of educa- 
tion.—The county treasurer is ex officio treasurer 
of the county board of education. (Rev., s. 1396; 
Coders) 7702Cy Setsoh) 


Cross Reference.—As to powers, duties, and responsibili- 
ties of the county treasurer in disbursing school funds, see 
§§ 115-165 et seq. 

Sheriff Becomes Treasurer of Board of Education.—In 
Koonce v. Commissioners, 106 N. C. 192, 198, 10 S. E. 1038, 
Avery, J., said: “The plaintiff was ex-officio treasurer of 
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the county by virtue of his election to the office of shcriff, 
and became, in the same way, treasurer of the county board 
of education.” 

§ 155-6. Sheriff acting as treasurer, bond liable. 
—In counties where the office of county treasurer 
is abolished, and where the sheriff is authorized 
to perform the duties of county treasurer, the 
bond he gives as sheriff shall be construed to 
include his liabilities and duties as such county 
treasurer, and may be increased to such amount 
by the board of commissioners as may be deemed 
necessary to cover the trust funds coming to his 
hands. (Rev., s. 1397; Code, s. 769; 1879, c. 202; 
Cy S) 18925) 

Cross Reference.—As to duty of county commissioners to 
take and approve bond, see § 153-9, subsection 11, and § 
162-9. 

§ 155-7. Duties of county treasurer.—It is the 
duty of the treasurer— 

1. To keep county moneys. To receive all mon- 
eys belonging to the county, and all other moneys 
by law directed to be paid to him; to keep them 
separate and apart from his own affairs, and to 
apply them and render account of them as re- 
quired by law. 

2. To keep true accounts. To keep a true ac- 
count of the receipts and expenditures of all such 
moneys, taking proper vouchers in every case in 
books provided for that purpose at the expense 
of the county; which said books shall at all times 
show the date, amount, and from whom he has 
received such moneys; the date, amount, and to 
whom he has paid out any of the said moneys; 
the total amount received and the total amount 
paid out during the current fiscal year for school 
purposes, for general county purposes, for jury 
fund, and for each special purpose, all separately 
kept, so that at all times his said books shall cor- 
rectly and accurately show the condition of the said 
several accounts. His account of expenditures for 
general county purposes shall also show sepa- 
rately the amounts expended each year on account 
of the county home, indigent persons, jails, work- 
houses, courthouse, bridges, insolvent fees, courts, 
and such other special accounts as the board of 
commissioners of the county require, the total 
of said accounts being. the aggregate amount ex- 
pended during the fiscal year for general county 
purposes. He shall post at the courthouse door 
on the first Monday in each month a correct 
statement of such receipts and expenditures, 
showing the amount received, and from what 
source, and the amounts paid out, and to whom, 
and for what purpose, and the balance in his 
hands belonging to the county. 

3. To call on county officers for funds in their 
hands. To call on the sheriff, or the clerk of the 
superior court, or other officer having county 
moneys in his hands, at least once in each month, 
or oftener if necessary, to pay over to him, and 
to account for all such moneys. 

4. To keep accounts of fines, etc. To enter ina 
book to be kept by him the exact amount of any 
fine, penalty or forfeiture paid over to him, giving 
the date of payment, the name of the clerk or 
other person so paying the same, the name of the 
party from whom such fine, penalty or forfeiture 
was collected, and in what case. 

5. To exhibit to the board of commissioners 
his books and accounts as treasurer for examina- 
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tion. To exhibit his books and accounts and mon- 
eys once every three months, or oftener, if the 
board of commissioners of his county deem it nec- 
essary, to a committee to be composed of the 
chairman of the board of commissioners and one 
other person to be selected by the board of com- 
missioners, who shall be an expert accountant. 
It is the duty of this committee to examine the 
books and accounts of his office, and to see that 
the accounts are correctly and properly kept, and 
to count the money in the hands of the treasurer, 
and to see that it corresponds with the amount 
shown bv the books to be in his hands. At every 
such examination of the books and accounts of 
his office the county treasurer chall exhibit a full, 
perfect and itemized statement to said committee 
of the use he has made of every dollar of public 
funds in his hands since the last exhibition of his 
books to said committee; and if any part of said 
funds has been loaned out, this statement shall 
state to whom loaned and on what security and 
the amount of interest paid on said loan, and such 
interest shall be covered into the county treasury 
by the treasurer. This statement shall be sworn 
to and published in a county newspaper or at the 
courthouse door. Nothing herein contained shall 
be construed to authorize the county treasurer 
to lend any public funds. 

If at any time there is a deficit in the amount 
of money in the hands of the treasurer, the com- 
mittee shall so report to the board of commis- 
sioners, whose duty it is to institute proceedings 
in the superior court against said treasurer for 
violation of his official duties. (Rev., s. 1398; 
Code, ss. 96, 773; 1889, c. 242; C. S. 1393.) 

Cross References.—As to duties with respect to school 
funds, see §§ 115-165 et seq. As to limitation of actions 
on official bond of public officers, see § 1-50. As to right 
of action on official bonds, see § 109-34. 

To Receive All County Funds:—It is the duty of the 
county treasurer to receive all moneys belonging to the 
county. Lewis v. Commissioners, 192 N. C. 456, 457, 135 S. 
E. 347. 

Disburses County Funds. — The county treasurer dis- 
burses all public funds. Clifton v. Wynne, 80 N. C. 146, 152. 

Warrant on Specific Fund.—It is the duty of the county 
treasurer to pay a warrant drawn on a specific fund by the 
county commissioners. Martin v. Clark, 135 N. C. 178, 179, 
Zp ASAD SIE 

Proceeds from Highway Bonds. — Where a county has 
issued bond: for the purpose of lending their proceeds to 
the State Highway Commisz!on, to be used for the con- 
struction of certain highways within the county, and the 
county commissioners have such proceeds on hand, man- 
damus by the county treasurer will not lie for control of the | 
funds as a part of the general county funds coming within her 
control, under the provisions of the statute. Lewis v. Com- 
missioners, 192 N. C. 456, 135 S. E. 347. 

Liability for Interest.—A local bank acting under a 
valid appointment to perform the duties of a county 
treasurer, as the fiscal agent of the county, is not re- 
quired by subsection 5 of this section to pay interest on 
the deposits of county funds thus received by it, and the 
surety on its bond is not liable for the failure of the - 
special depository to charge itself interest on the deposits 
except when the bank has loaned the funds out to third 
parties. Green County v. First Nat. Bank, 194 N. C. 436, — 
140 S. E. 38. See note under § 155-3, 


§ 155-8. Compensation of county treasurer. — 
The county treasurer shall receive as compensa- 
tion in full for all services required of him such 
a sum, not exceeding one-half of one per cent on 
moneys received and not exceeding two and a half 
per cent on moneys disbursed by him, as the 
board of commissioners of the county may allow. — 
As treasurer of the county school fund he shall 
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receive such sum as the board of education may 
allow him not exceeding two per cent on disburse- 
ments; and the said commissions shall be paid 
only upon the order of the county board of edu- 
cation, signed by the chairman and secretary, and 
the county board of education is hereby forbidden 
to sign any such order until the treasurer shall 
have made all reports and kept all such accounts 
required by law in the form and manner pre- 
scribed: Provided, that said treasurer shall be al- 
lowed no commission or compensation for receipts 
and disbursements of any loan or loans made to 
the county by the state board of education out of 
the state literary fund, the special building fund, 
nor from funds derived from county or district 
bond issues for the building of school-houses: 
Provided, that in counties where the treasurer’s 
total compensation cannot exceed two hundred 
and fifty dollars per annum the treasurer may be 
allowed, in the discretion of the board of county 
commissioners and of the board of education, as 
to the school fund, a sum not exceeding two and 
one-half per cent on his receipts and not exceed- 
ing two and one-half per cent on his disburse- 
ments of all funds handled by him; but the com- 
pensation allowed by virtue of the provisions of 
this last proviso shall not be operative to give a 
total compensation in excess of two hundred and 
fifty dollars per annum to such treasurers. (Rev., 
Smee Code,,.5.6770;, 1899, 65.2333 1909)c.6577; 
HOLS Cotta elt DCaeo4, (Si Osos cero es! 6+ 
Ch Se SOs), 

Cross Reference.—As to compensation for disbursing funds 
of a drainage district, see § 156-113. 

Editor’s Note.—This section was amended by chapter 121, 
section 6, Laws 1924, by inserting after the words “of the 
state literary fund’ and before the words ‘“‘for the building 
of schoolhouses’’ the words “the special building funds 
derived from county or district bond issues.’’ 

Statutes Construed Together.—The relevant sections of 
the various statutes upon the subject of the collection of 
assessments on lands in drainage districts by sheriffs and 
tax collectors, and their compensation therefor, being in pari 
materia, should be construed together by the courts in as- 
certaining the legislative intent. Drainage Commr’s v. 
Davis, 182 N. C. 140, 108 S. E. 506. 

Compensation.—Every county treasurer is entitled to com- 
pensation for his labor and responsibility, and in no case 
less than two and a half per cent per annum on the amount 
collected, where it can not exceed two hundred and fifty 
dollars. Koonce v. Commissioners, 106 N. C. 192, 10 S. E. 
1038. 

Commission for Drainage Assessments.—This section can- 
not be construed to allow additional compensation to the 
county treasurer for receiving and disbursing money of a 
drainage district under section 36, ch. 442, Laws of 1909, 
the acts being unrelated; but if otherwise, the county treas- 
urer must bring himself within the provisions of this sec- 
tion by showing the amount claimed was allowed to him 
in the discretion of the county commissioners, within the 
limit fixed by the statute, and that the regular procedure 
was followed as to the drawing of the warrants by the 
drainage commission upon funds on hand derived from col- 
lections for the benefit of the drainage district. Board v. 
Credle, 182 N. C. 442, 109 S. E. 88. 

May Enforce Claim by Mandamus.—In the event that the 
county commissioners refuse to consider the treasurer’s claim 


for his fees, the proper remedy is a mandamus proceeding. 
Koonce v. Commissioners, 106 N. C. 192, 10 S. E. 1038. 


§ 155-9. Committee to examine treasurer's 
books; compensation.—The board of commission- 
ers shall allow to the committee who examine the 
books and moneys of the treasurer the same pay 
per diem that is received by a member of the 
board, not to exceed pay for one day’s service for 
each examination. (Rev., s. 2779; Code, s. 774; 
1879, Cc. 33; C.09,) 3916.) 
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§ 155-10. Treasurer not to speculate in county 
claims; penalty—No county treasurer purchasing 
a claim against the county at less than its face 
value is entitled to charge the county a greater 
sum than what he actually paid for the same; and 
the board of commissioners may examine him as 
well as any other person on oath concerning the 
matter. Any county treasurer who is concerned 
or interested in any such speculation shall forfeit 
his office. (Rev., s. 1399; Code, s. 772; 1868-9, c. 
157, s. 8: C. S. 1394.) 


§ 155-11. Treasurer administers property held in 
trust for county.—-All real and personal property 
held by deed, will or otherwise by any person or 
officer in trust for any county, or for any chari- 
table use to be administered in and for the benefit 
of such county or the citizens thereof, shall be 
transferred to and vest in the county treasurer, to 
be administered and applied by him under the 
direction of the board of commissioners, upon 
the same uses, purposes and trusts as declared 
by the grantor, testator or other person in the 
original deed, devise or other instrurnent of dona- 
tion. (Rev., s. 1400; Code, s. 778; 1869-70, c. 85; 
C. S. 1395.) 


§ 155-12. Treasurer to take charge of county 
trust funds; additional bonds.—It is the duty of 
the county treasurer to take charge of all such 
trust funds and property; but he shall not do so 
without giving a bond payable to the state, in 
a penalty double the estimated value of said prop- 
erty or funds, with three or more sureties, each of 
whom is worth at least the amount of the penalty 
of the bond over and above all his liabilities and 
property exempt from execution, which bond 
shall be taken by the board of commissioners, and 
recorded and otherwise treated and dealt with as 
the official bond of the treasurer. (Rev., s. 1401; 
Code, s. 779; 1869-70, c. 85, s. 2; C. S. 1396.) 


§ 155-18. Commissioners to keep record of trust 
funds.—The board of commissioners shall keep a 
proper record of all such trust property or chari- 
table funds, and when necessary shall institute 
proceedings to recover for the treasurer all such 
as may be unjustly withheld. (Rev., s. 1402; 
Code, 3.780: 1869-70, cii85, Ss. 93 C.-o. 1397.) 


§ 155-14. Treasurer to exhibit separate state- 
ment as to trust funds.—The county treasurer, 
whenever he is required to exhibit to the board of 
commissioners the financial condition of the 
county, shall exhibit also distinctly and separately 
the amount and condition of all such trust funds 
and property, how invested, secured, used, and 
other particulars concerning the same. (Rev., s. 
1403; Code, s. 781; 1869-70, c. 85, s. 4; C. S. 1398.) 


§ 155-15. Treasurer to pay no claim unless au- 
dited.—It is unlawful for the county treasurer to 
pay a claim against the county, unless the same 
has been audited and allowed by the board of 
commissioners. (Rev., s. 1404; Code, s. 777; 1868, 
6.0193, C5...1399.) 

Claims Audited and Allowed by Commissioners. — It is 
the treasurer’s duty to pay claims audited and allowed by 
the commissioners. Jones v. Commissioners, 73 N. C. 182, 
184; State v. Wilkerson, 98 N. C. 696, 701, 3 S. E. 683. 

Warrart or Order Drawn by Commissioners. — An order 
or warrant drawn by the commissioners upon the county 
treasurer is the appropriate method of disbursing the pub- 
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lic moneys. State v. Wilkerson, 98 N. C. 696, 701, 3 S. E 
rte Refuse Claim Allowed by Commissioners. — It is 
not within the power or duty of the treasurer of the county 
to refuse to pay a county order issued by the board of com- 
missioners, because he does not think it a just or lawful 
claim, or for any other reason, when the order has been 
passed upon by the board acting within its power. Martin 
va Clark, 135 N.«Cwd78, 180, 47. iS 42 4399; 

§ 155-16. Treasurer to deliver books, etc., to 
successor.—When the right of any county treas- 
urer to his office expires, the books and papers be- 
longing to his office, and all moneys in his hands 
by virtue of his office, shall, upon his oath, or, in 
case of his death, upon the oath of his personal 
representative, be delivered to his successor. 
(Rev, s21405; Codes. 767% 1868-916. 11575. Crs: 
1400.) 

Cross Reference.—As to criminal liability for failure to 
deliver books, etc., to successor, see § 14-231. 

A county treasurer going out of office is bound in contem- 
plation of law to know what moneys he has on hand, and to 
what specified funds they belong, and to pay over all of 
the fund he has. Commissioners v. MacRae, 89 Ni. C. 95, 
98. 

§ 155-17. Action on treasurer’s bond to be by 
commissioners.—The board of commissioners 
shall bring an action on the treasurer’s bond 
whenever they have knowledge or a reasonable 
belief of any breach of the bond. (Rev., s. 1406; 
Code, s. 771; 1868-9, ¢/ 157; C;-S. 1401.) 

Cross References.—As to limitation of action on bond, see 
§ 1-50. As to action on bond generally, see § 109-34. 

§ 155-18. Officers failing to account to treasurer 
sued by commissioners.—In case of the failure or 
refusal of a sheriff, clerk, or other officer to ac- 
count and pay over, when called on as directed 
in this article, the treasurer shall report the facts 
to the board of commissioners, who may forth- 
with bring suit on the official bond of such de- 
linquent officer, and the said board is also al- 
lowed to bring suit on the official bond of the 
clerk of the superior court of any adjoining 
county. ~- (Rev., s. 1407; Code, s. 775; 1868-9, c. 
157, s. 10; C. S. 1402.) 


Cross References.—As to liability of sheriff upon his offi- 
cial’ bond, see § 162-8. As to liability of clerk upon his offi- 
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SUBCHAPTER I. DRAINAGE BY IN- 
DIVIDUAL OWNERS. 


Art. 1. Jurisdiction in Clerk of Superior 


Court. 
Gar Part 1. Petition by Individual Owner. 
156-1 Name of proceeding. 


156-2 Petition filed; commissioners appointed. 

156-3 Duty of Commissioners. 

156-4 Report and confirmation; easement ac- 
quired; exceptions. 

156-5 Width of right of way for repairs. 

156-6 Right of owner to fence; entry for re- 
pairs. 

156-7 Earth for construction of dam; removal 


of dam. 
-8. Earth from canal removed or leveled. 
9 No drain opened within thirty feet. 


cial bond, see § 2-4; constable, see § 151-3; register of 
deeds, see § 161-4. As to limitations of actions on bonds, 
see § 1-50. As to duty of county commissioners to ap- 
prove bonds, see § 153-9, subsection 11. 5, 

issioners May, but Need Not, Necessarily, Bring 
Suit. — The section does not make it the imperative duty 
of the board of commissioners of the county to “bring suit 
on the official bond of the cha2riff or other officer,’’ it pro- 
vides that they “may forthwith do so.’ It is then left to 
their sound discretion whether they will or not. There 
might be substantial reasons why they would not, and, 
they might be content to leave it to the county treasurer 
to bring suit, especially as he is the proper officer to do so. 
Hewlett v. Nutt, 79 N. C. 263; Bray v. Barnard, 109 N. C. 
44, 48, 13 S. E. 729. 

Liable as Insurer.—It is settled in this State that the 
bond of a public officer is liable for money that comes into 
his hands as an insurer, and not merely for the exercise of 
good faith. Presson v. Boone, 108 N. C. 78, 12 S. E. 897; 
State v. Bateman, 102 N. C. 52, 8 S. E. 882, 11 Am. St. Rep. 
708; State v. Smith, 95 N. C 396; Havens v. Lathene, 75 
N. C. 505; Commissioners v. Clarke, 73 N. C. 255, 257, and 
other cases therein cited. Bonds of administrators, execu- 
tors, guardians, etc., only guarantee good faith. Moore v. 
Eure, 101) IN«C..-14, (71S 36471; 9 Am ost. Repai7s at 
kinson vy. Whitehead, 66 N. C. 296; Smith y. Patton, 131 
N. C. 396, 397, 42 S. E. 849. 

Taxpayer May Prosecute Suit.—A taxpayer has the right 
to prosecute a suit against the register of deeds of the 
county to enforce payment of taxes collected and wrong- 
fully withheld by him when the county commissioners have 
refused to institute action to recover them; and when such 
right of action exists, usually appertaining to the exer- 
cise of the equitable jurisdiction of the courts, this juris- 
diction is not necessarily withdrawn because the Legislature 
has provided a legal remedy, unless the statute itself shall 
so direct. Waddill v. Masten, 172 N. C. 582, 99 S. EF. 694. 

Same—Parties——While a taxpayer, in his suit independent 
of the statute, should make the proper county officials par- 
ties to his action against a register of deeds for unlaw- 
fully withholding fees collected by him, so they may be 
heard on the question presented, and that the funds. if 
recovered, should be in proper custody or control, this mat- 
ter affects the remedy, and may be cured by amendment. 
Waddill v. Masten, 172 N. C. 582, 90 S. E. 694. 

Bonds Subject to Subsequent Legislation—A_ learned 
author says: ‘‘It has been held that all laws enacted dur- 
ing the continuing contract of an official bond are also 
part of the contract, and that the obligors entered into the 
engagement in view of the possible and probable modifica- 
tion of their liability by the legislative branch of the gov- 
ernment.’? Murfree on Official Bonds, section 193. And to 
the same effect is People v. Vilas, 36 N. Y. 458; also see 
Prarie v. Worth, 78 N. C. 169; State v. Bradshaw, 32 N. 
Cr229! 2325 Daniel wv. Grizzard, 117 N. Cr 105,106, (110023 
Sa bs oor 


Drainage. 
Sec. 
156-10. Right to drain into canal. 


156-11. Expense of repairs apportioned. 

156-12. Notice of making repairs. 

156-13. Judgment against owner in default; lien. 

156-14. Subsequent owners bound. 

156-15. Amount of contribution for repair ascer- 
tained. 

156-16. Petition by servient owners against domi- 
nant owners. 

156-17. Commissioners to examine lands and 
make report. 

156-18. Cost of repairs enforced by judgment. 

156-19. Obstructing canal or ditch dug under 
agreement. 

156-20. Right of dominant owner to repair. 

156-21. Canal for seven years necessity pre- 


sumed; .drainage assessments declared 
liens. 
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Sec. 

156-22. Supplemental assessments to make up 
deficiency; vacancy appointments of as- 
sessment jurors. 

156-23. Easement of drainage surrendered. 

156-24. Obstructing drain cut by consent. 

156-25. Protection of canals, ditches, and natura! 
drains. 

Part 2. Petition under Agreement for 
Construction. 

156-26. Procedure upon agreement. 

156-27. Recovery for benefits; payment of dam- 
ages. 

156-28. Notice to landowners; assessments made 
by viewers. 

156-29. Report filed; appeal and jury trial. 

156-30. Confirmation of report. 

156-31. Payment in installments. 

Art. 2. Jurisdiction in County 
Commissioners. 

156-32, Petition filed; board appointed; refusal to 
serve misdemeanor. 

156-33. Duty of board; refusal to comply with 
their requirements misdemeanor. 

156-34. Report filed. 

156-35. Owners to keep ditch open. 

156-36. Compensation of board. 

SUBCHAPTER II. DRAINAGE BY 
CORPORATION. 
Art. 3. Manner of Organization. 

156-37. Petition filed ‘n superior court. 

156-38. Commissioners appointed; report re- 
quired. 

156-39. Surveyor employed. 

156-40. Confirmation of report. 

156-41. Proprietors become a corporation. 

156-42. Organization; corporate name, officers 
and powers. 

156-43. Incorporation’ of canal already con- 
structed; commissioners; reports. 

Art. 4. Rights and Liabilities in the 
Corporation. 

156-44. Shares of stock annexed to land. 

156-45. Shareholders to pay assessments. 

156-46. Payment of dues entitles to use of canal. 

156-47. Rights of infant owners protected. 

156-48. Compensation for damage to lands. 

156-49. Dissolution of corporation. 

156-50. Laborer’s lien for work on canal. 

156-51. Penalty for nonpayment of assessments. 

156-52. Corporation authorized to issue bonds. 

156-53. Payment of bonds enforced. 

SUBCHAPTER III. DRAINAGE 
DISTRICTS: 
Art. 5. Establishment of Districts. 

156-54. Jurisdiction to establish districts. 

156-55. Venue; special proceedings. 

156-56. Petition filed. 

156-57. Bond filed and summons issued. 

156-58. Publication in case of unknown owners. 

156-59. Board of viewers appointed by clerk. 

156-60. Attorney for petitioners. 


Sec. 
156-61. 


156-62. 


156-63. 
156-64. 
156-65. 
156-66. 
156-67. 
156-68. 
156-69. 
156-70. 
156-71. 
156-72, 
156-73. 
156-74. 
156-75. 
156-76. 
156-77. 
156-78. 


156-79. 


156-80. 
156-81. 


156-82. 


Estimate of expense and manner of pay- 
ment. 

Examination of 
report. 

First hearing of preliminary report. 

Notice of further hearing. 

Further hearing, and district established. 

Right of appeal. 

Condemnation of land. 

Complete survey ordered 

Nature of the survey. 

Assessment of damages. 

Classification of lands. 

Extension of time for report. 

Final report filed; notice of hearing. 

Adjudication upon final report. 

Appeal from final hearing. 

Compensation of board of viewers. 

Account of expenses filed. 

Drainage record. 


lands, and preliminary 


Art. 6. Drainage Commissioners, 


Election and organization under original 
act. 

Name of districts. 

Election and organization under amended 
act. 

Validation of election of 
drainage commission. 


members of 


Art. 7. Construction of Improvement. 


156-83. 
156-84. 
156-85. 


156-86. 
156-87. 


156-88. 
156-89. 
156-90. 
HD. Oe Ol, 
156-92. 


156-93. 


Superintendent of construction. 

Letting contracts. 

Monthly estimates for work, 
ments thereon; final payment. 

Failure of contractors; reletting. 

Right to enter upon lands; removal ot 
timber. 


and pay- 


Drainage across public or private ways. 

Drainage across railroads; procedure. 

Notice to railroad. 

Manner of construction across railroad. 

Control and repairs by drainage com- 
missioners. 

Construction of lateral drains. 


Art. 8. Assessments and Bond Issue. 


156-94, 
156-95. 


156-96. 
156-97. 


156-98. 
156-99. 


156-100. 
156-101. 
156-102. 
156-103. 
156-104. 


156-105. 
156-106. 


156-107. 


156-108. 
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Total cost for three years ascertained. 

Assessment and payment; notice of bond 
issue. 

Failure to pay deemed consent to bond 
issue. 

Bonds issued. 

Form of bonds; excess assessment. 

Application of funds; holder’s remedy. 

Sale of bonds. 

Refunding bonds issued. 

Drainage bonds received as deposits. 

Assessment rolls prepared. 

Application of amendatory provisions of 
certain sections; amendment or refor- 
mation of proceedings. 


Assessment lien; collection; sale of land. 

Assessment not collectible out of other 
property of delinquent. 

Sheriff in good faith selling property for 
assessment not liable for irregularity. 

Receipt books prepared. 


§ 156-1 CH. 156. DRAINAGE—BY INDIVIDUAL OWNERS § 156-2 
Sec. Sec. 
156-109. Receipt books where lands in two or 156-127. Special fund set up; distribution of col- 
more counties. lections. 
156-110. Authority to collect arrears. 156-128. Approval of adjustments By local gov- 
156-111. Sheriff to make monthly settlements; ernment commission. 
penalty. 156-129. Amount of assessments limited; reassess- 
156-112. Duty of treasurer to make payment; pen- ments regulated. 
alty. 
LA Zi : Art. 10. Report of Officers. 
156-113. Fees for collection. ; ie 
156-114. Conveyance of land; change in assess- 156-130. Drainage commissioners to make state- 
ment roll; procedure. ments. 
156-115. Warranty in deed runs to purchaser who 156-131. Annual report. 
pays assessment. 156-1382. Penalty for failure. 
156-116. Modification of assessments. riecner eae es 
156-117. Subdistricts formed. RSG Save DAES Or Elem tatOr 
156-118. Bonds for improvement and mainte- Art. 11. General Provisions. 
nance; petition. . . 
is : 156-135. Construction of drainage law. 
156-119. Viewers; appointment and report. % 
: re . 156-136. Removal of officers. 
156-120. Disallowance of petition; order; reclassi- : 
3 ’ 156-137. Local drainage laws not affected. 
fication of lands; map and profile. 156 ; ; ; : 
: : -138. Punishment for violating law as to drain- 
156-121. Redress to dissatisfied landowners. one 
: 3 agedistricts. 
156-122. Increase to extinguish debt. 
156- eee Erotee dines a for original bond arate SUBCHAPTER IV. DRAINAGE 
156-124. No drainage assessments for original ob- BY COUNTIES. 
ject may be levied on property when 
once paid in full. Art. 12. Protection of Public Health. 
Art. 9. Adjustment of Delinquent Assess- 156-139. Cleaning and draining of streams, etc., 
fred Pent under supervision of governmental 
agencies. 
156-125. Adjustment by board of commissioners 156-140. Tax levy. 
authorized. , 156-141. Article applicable to certain counties 
156-126. Extension of adjusted installments. only. 


SUBCHAPTER I. DRAINAGE BY IN- 
DIVIDUAL, OWNERS. 


Jurisdiction in Clerk of Superior 
Court. 


Art. 1. 


Part 1. Petition by Individual Owner. 


§ 156-1. Name of proceeding. — The proceeding 
under this subchapter shall be the same as pre- 
scribed in the chapter Eminent Domain, article 2, 
Condemnation Proceedings. (Rev., s. 4028; Code, 
s, 4394: C, S.5260,) 


Local Modification.—Alexander, Little River Drainage Dis- 
trict: Pub. Loc. 1927, c. 484; Iredell: Pub. Loc. 1937, c. 591; 
Pasquotank: Pub. .Loc. 1923, c. 181; Pub. Loc. 1927, c. 264; 
Pub. Loc. 1929, c. 471; Robeson: Pub. Loc. 1927, c. 197; 
Rowan: Pub. Loc. 1937, cc. 591, 592; Tyrrell: Pub. Loc. 
1927, c. 336; City of Washington: Pr. 1921, c. 149. 

Cross Reference.—As to condemnation proceedings, see §§ 
40-11 et seq. 

Constitutionality—The laws, enacted under this and the 
following sections of this chapter, are constitutional. Fore- 
hand v. Taylor, 155 N. C. 353, 71S. E. 433; Sanderlin v. 
Luken, 152 N. C. 738, 68 S. E. 225, and cases cited. They 
come within the power of the State for police regulations. 
Winslow v. Winslow, 95 N. C. 24. 

Various Statutes Harmonized.—While the various statutes 
for the drainage of swamp lands in Eastern North Carolina 
have not the same provisions in all respects, they have been 
collected and are to be found in this chapter and should be 
construed to harmonize, and constitute, with such variations, 
a system of drainage laws for the State. Adams v. Joyner, 
147" NGC. 775 01S Wendens 

Right to Condemn.—The right of the state to condemn 
land for drains rest on the same foundation as its right in 
cases of public roads, mills, railroads, school houses, etc. 
Norfleet v. Cromwell, 70 N. C. 634. 

The right to drain through the banks of a natural water- 
course is exactly similar in character to the right to con- 
struct dykes or levees to keep their excessive waters from 
overflowing the adjacent lands, a right which has been rec- 


ognized in the legislation of all countries from 
ancient times. Sanderlin v. Luken, 152 Naa Coan/3s; 
E. 225. 


the most 
742, 68 3. 


§ 156-2. Petition filed; commissioners appointed. 
—Any person owning pocosin, swamp, or flat 
lands, or owning lowlands subject to inundation, 
which cannot be conveniently drained or em- 
banked so as to drain off or dam out the water 
from such lands, except by cutting a canal or 
ditch, or erecting a dam through or upon the 
lands of other persons, may by petition apply to 
the superior court of the county in which the 
lands sought to be drained or embanked or some 
part of such lands lie, setting forth the particular 
circumstances of the case, the situation of the 
land to be drained or embanked, to what outlet 
and through whose lands he desires to drain, or 
on what lands he would erect his dam, and who 
are the proprietors of such lands; whereupon a 
summons shall be served on each of the pro- 
prietors, and, on the hearing of the petition the 
court shall appoint three persons as commission- 
ers, who shall be duly sworn to do justice between 
the parties. (Rev., s. 3983; Code, s. 1297; R. C., c. 
40, Si 13 1795, ce 48633 185220757, sstiie ec 
5261.) 

Jurisdiction.—The clerk of the superior court has jurisdic- 
tion of a proceeding to obtain a right of drainage over the 
land of an adjoining landowner, and to assess damages, etc. 


Durden v. Simmons, 84 N. C. 555. 
In such proceeding the law requires the appointment of 


disinterested freeholders as commissioners. Durden vy. Sim- 
mons, 84 N. C. 555. 

This chapter, and the amendments thereto, are the 
charts which should guide the commissioners, and that 


portion of the judge’s order, wherein he undertakes to in- 
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§ 156-3 CH. 156. DRAINAGE—BY 


struct the new commissioners as to their duties, should be 


set aside. Porter v. Armstrong, 139 N. C. 179, 51 S. E. 926. 
Appeal.—An order in -a drainage proceeding directing 
matters which are properly for the determination of the 


commissioners to be referred to a jury is appealable. Porter 
v. Armstrong, 134 N. C. 447, 46 S. E. 997. 


Artificial Outlets.—This chapter applies only to artifivia: - 


outlets made over the land of another to reach a natural 
watercourse. Mizell v. McGowan, 129 N. C. 93, 39 S. E. 729. 

Readjustment.—When the rights and duties of adjoining 
landowners as “to drainage in a certain canal have been 
determined under this chapter, and judgment entered, pro- 
ceedings subsequently brought for the purpose of readjust- 
ment, owing to change of ownership and partition, etc., are 
in effect a motion in the cause, in which the judgment, un- 
like a final judgment, is not conclusive; and the cause can 
be brought forward from time to time, upon notice to the 
parties, and further decrees made to conform to the exigen- 
cies and changes which may arise. Staton v. Staton, 148 N. 
C. 490, 62 S. E. 596. 

Jury Question.—See Collins v. Haughton, 26 N. C. 420. 

Joint Petition—Two, or more, separate proprietors oi 
land cannot sustain a joint petition for a ditch to drain their 
lands, without alleging that a common ditch would drain the 
lands of all the petitioners. Shaw v. Burfoot, 53 N. C. 344. 

Diversion of Water—General Rule.—Water cannot be di- 
verted from its natural course so as to damage another, 
but it may be increased and accelerated. Mizell v. Mc- 
Gowan leo No Cx 93). 39.18; 0 By. 7293) 125. Ni Ca 4390 34eS2) By, 
538; Bardiff v. Norfolk Southern R. Co., 168 N. C. 268, 84 
S. E. 290; Lassiter v. Norfolk, etc., R. Co., 126 N. C. 509, 
36 S. E. 49; Hocutt v. Wilmington, etc., R. Co., 124 N. C. 
etdres2 1S) EP 68i: 

The owners of swamps, whose waters naturally flow into 
natural watercourses, can make such canals as are necessary 
to drain them of the water naturally flowing therein, al- 
thcugh in doing so the flow of water in the natural water- 
course is increased and accelerated so that the water 18 
discharged on the land of an abutting owner. Mizell v. 
McGowan, 120 N. C. 134, 26 S. E. 783. 

Same—Liability for Damages.—Where a person diverts 
water from a stream by cutting a channel from it, and at 
a point lower down the stream turns it back into the old 
channel, and by its own momentum it is carried on to the 
lands of an adjoining owner, he is liable for damages. 
Briscoe v. Young, 131 N. C. 386, 42 S. E. 893. 

One is liable for damages caused to the lands of another 
by his diverting the natural flow of surface water thereto. 
Roberts v. Baldwin, 151 N. C. 407, 66 S. E. 346. 

Surface waters should be drained so as to be carried off 
in the due course of nature. ‘The upper proprietor 1s liable 
in damages to the land of the lower proprietor caused by 
water diverted by his ditches and not carried to a natural 
waterway. Briscoe v. Parker, 145 N. C. 14, 58 S. E. 443. 

Same—Landowner’s Remedy. When the lands of the 
lower proprietor are damaged by the improper drainage of 
the upper proprietor, he may elect to bring an action for 
damages or proceed under this and the following sections. 

* Briscoe v. Parker, 145 N. C. 14, 58S. E. 443. 

Former Judgment—Setting Aside.—If a former judgment 
in a similar proceeding has not been pleaded in an action 
for drainage of lands, as an estoppel or res adjudicata, before 
final judgment, the party relying thereon must move the 
court within one year to set the judgment aside for excus- 
. able mistake or inadvertence. Adams v. Joyner, 147 N. &. 
Hie (AU teenie SPAY 

Liability to Maintain Artificial Waterway Constructed for 
Temporary Purposes. — When an upper proprietor of lands 
constructs and maintains for his own use and advantage an 
artificial waterway or structure affecting thé flow of water, 
wifhout invading the rights of the lower proprietor, for a 
temporary purpose or a specific purpose which he may at 
any time abandon, the upper proprietor comes under no ob- 
ligation to maintain the structure, though the incidental 
effect has been to confer a benefit on the lower tenant. Lake 
‘Drummond Canal, etc., Co. v. Burnham, 147 N. C. 41, 60 §&. 
E. 650. 

Notice to Landowner.—An order by county commissioners 
(now superior court) appointing appraisers to assess the 
value of the benefits and damages which would accrue to 
the owners of land on account of a certain canal sought to 
be cut through his land, upon the petition of other parties, 
filed under the provisions of this chapter, is void, unless 
said landowner be made a party to the petition. Gamble 
vy. McCrady, 75 N. C.. 509. 

Drainage System by Original Owner—Duty of Subsequent 
Owners.—Where separate owners of lands have derived the 
lands subject to a drainage system placed upon the entire 
tract by the original owner, each one using the system must 


INDIVIDUAL OWNERS § 156-4 


bear the costs of maintenance and repair required by the 
portion of the system on his own premises. JI,amb v. Iamb, 
177 N. C. 150, 98 S. E. 307. 


§ 156-3. Duty of Commissioners.—The commis- 
sioners, or a majority of them, on a day of which 
each proprietor of land aforesaid is to be notified 
at least five days, shall meet on the premises and 
view the lands to be drained or embanked, and the 
lands through or on which the drain is to pass or 
the embankment to be erected, and shall deter- 
mine and report whether the lands of the peti- 
tioner can be conveniently drained or embanked 
except through or on the lands of the defendants 
or some of them; and if they are of opinion that 
the same cannot be conveniently done except 
through or on such lands, they shall decide and 
determine the route of the canal, ditch, or em- 
bankment, the width thereof, and the depth or 
height, as the case may be, and the manner in 
which the same shall be cut or thrown up, con- 
sidering all the circumstances of the case, and 
providing as far as possible for the effectual 
drainage or embankment of the water from the 
petitioner’s land, and also securing the de- 
fendant’s lands from inundation, and every other 
injury to which the same may be probably sub- 
jected by such canal, ditch, or embankment; and 
they shall assess, for each of the defendants, such 
damage as in their judgment will fully indemnify 
him for the use of his land in the mode proposed; 
but in assessing such damages, benefits shall be 


deducted: “(Rev., s. 3984: Code; s. 1298: R. C., c¢. 
ASS Sek 00, heme Gt Lope k COT, <Ssiake ea Cl. 
5262.) 

Section Not Repealed.—Section 156-16, concerning the 


drainage of lowlands, does not expressly repeal this section, 
but leaves in operation such of the provisions as are not re- 
pugnant to such act of 1889. Worthington v. Coward, 114 N. 
C. 289, 19 S. EB. 154. 

Cited in Porter v. Armstrong, 134 N. C. 447, 46 S. E. 997. 


§ 156-4. Report and confirmation; easement ac- 
quired; exceptions.—The commissioners shall re- 
port in writing, under their hands, the whore mat- 
ter to the court, which shall confirm the same, un- 
less good cause be shown to the contrary; and on 
payment of the damages and cost of the proceed- 
ings the court shall order and decree that the pe- 
titioner may cut the canal or ditch, or raise the 
embankment in the manner reported and deter- 
mined by the commissioners; and thereupon the 
petitioner shall be seized in fee simple of the ease- 
ment aforesaid: Provided, that, without the con- 
sent of the proprietor, such canal, ditch, or em- 
bankment shall not be cut or raised through or on 
bis yard or curtilage, nor be allowed when the 
same shall injure any mill, by cutting off or stop- 
ping the water flowing thereto; nor shall such dam 
be allowed so as to create a nuisance by stagnant 
water, or cut off the flow of useful springs or 
necessary streams of water, or stop any ditches of 
such proprietor when there is no freshet. (Rev., 
s. 3985: ‘Code, s. 1299; R. C., c. 40, s. 3; 1795, 
Cuas6y SD 1850. (Ce aloe mC oO], Soe be Gans. 
5263.) 

Report of Commissioners Conclusive-—The report of com- 
missioners appointed to condemn lands and assess damages 
for the purpose of drainage is, like the verdict of a jury, 
conclusive of the facts therein ascertained, until set aside. 
Norfolk Southern R. Co. v. Ely, 101 N. C. 8, 7 S. E. 476. 

Commissioners’ Report Set Aside.—Where judge set aside 
report of commissioners because it did not comply with the 
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statute, and further found as a fact in his order that two of 
the commissioners had been guilty of gross indiscretion, 
the Supreme Court would not reverse his order, whether the 
report conformed to the statute or not. Porter vy. Armstrong, 
189° NwC; 179,) S1< Shs 926; 

Jury to Settle Issues of Fact.—Upon an application to 
condemn lands for the purpose of drainage, the issue of fact 
raised by the pleadings should be framed and settled by a 
jury; they eannot be raised or considered upon exceptions to 
the report of the commissioners appointed to assess damages. 
Norfolk Southern R. Co. v. Ely, 101 N. C. 8, 7 S. E. 476. 

Title in Lands Condemned.—When, upon the petition of 
one or more parties, under this section, leave was granted 
by the county court to cut a canal across the land of an- 
other for the purposes of drainage, the petitioners and their 
assignees, upon the report of the jury provided for in said 
act being confirmed, acquire not merely an easement, but 
title in fee to the land condemned. Norfleet v. Cromwell, 
70 N. C. 634. 

Appeal from, Judgment of Clerk.—On appeal from the 
judgment of the Clerk upon the report of commissioners ap- 
pointed to lay off ditch for drainage of lowlands the Judge 
could set aside the report either for cause or in his discre- 
tion, if in his opinion the ends of justice could be subserved 
by that course. Worthington v. Coward, 114 N. C. 289, 19 S. 
ew ode 


_§ 156-5. Width of right of way for repairs.— 
The commissioners, when they may deem it neces- 
sary, shall designate the width of the land to be 
left on each side of the canal, ditch, or dam, to be 
used for the protection and reparation thereof, 
which land shall be altogether under the control 
and dominion of the owner of the canal, ditch, or 
dam, except as: aforesaid: Provided, that in no 
case shall a greater width of land on both sides, 
inclusive of a dam, be taken than five times the 
base of such dam. (Rev., s. 3985a; Code, s. 1302; 
Ri Cize. 40, 03.0, Su 5264) 


When Unnecessary Amount of Land Condemned. — 


Where, upon an appeal from the report of the commis- 
sioners actin@® under that act, the jury found that the 
amount of land condemned by them for the purpose of the 
protection and reparation of the ditches was unnecessary, it 
was proper for the court to remand the cause, with directions 
to constitute another commission. Winslow v. Winslow, 95 
Na CHa. 


§ 156-6. Right of owner to fence; entry for re- 
paits.—Any proprietor, through or on whose land 
such canal or ditch may be cut or embankment 
raised, may put a fence or make paths across: the 
same, provided the usefulness thereof be not im- 
paired; and the owner of the canal, ditch, or dam, 
his heirs and assigns, shall at all times have free 


access to the same for the purnose of making and - 


repairing them; doing thereby no unnecessary 
damage to the lands of the proprietors. (Rev., 
Sees986reGode wos 300° pina Gace Op sins wel 95 eC. 
436, s. 2; 1835, c. 7; 1852, c. 57, ss. 1, 2; C. S. 5265.) 


§ 156-7. Earth for construction of dam; removal 
of dam.—The earth necessary for the erection of 
a dam may be taken from either side of it, or 
wherever else the commissioners may designate 
and allow. And such dam may be removed by the 
proprietor of the land, his heirs or assigns, to any 
other part of his lands, and he may adjoin any 
dam of his own thereto, if allowed by the court 
on a petition and such proceedings therein as are 
provided in this chapter, as far as the same may 
apply to his case: Provided always, that the use- 
fulness of the dam will not be thereby impaired 
or endanyered. (Rev., s. 3987; Code, s. 1301; R. 
Care: 40's b> Crs 6206.) 


§ 156-8. Earth from canal removed or leveled.— 
The earth excavated from the canal or ditch shall 
be removed away or leveled as nearly as may be 
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§ 156-12 


with the surface of the adjacent land, unless the 


commissioners shall otherwise specially allow. 
GRey., «$i7:9988;.Code, 6. 130325 RasC.<c.1-40,4 Sear 
CHS 62675) 


§ 156-9. No drain opened within thirty feet. — 
The proprietor of any swamp or flat lands 
through which a canal or ditch passes shall not 
have a right to open or cut any drain within thirty 
feet thereof but by the consent of the owner. 
Such proprietor, however, and other persons may 
cut into such canal or ditch in the manner here- 
inafter provided. (Rev., s. 3989; Code, s. 1304; R. 
Coy "A028 Bee CS 6268:) 


§ 156-10. Right to drain into canal.—Any person 
desirous of draining into the canal or ditch of an- 
other person as an outlet may do so in the manner 
hereinbefore provided, and in addition to the per- 
sons directed to be made parties, all others shall 
be parties through whose lands, canals, or ditches 
the water to be drained may pass till it shall have 
reached the furthest artificial outlet. And the 
privilege of cutting into such canal or ditch may 
be granted under the same rules and upon the 
same conditions and restrictions as are provided 
in respect to cutting the first canal or ditch: Pro- 
vided, that no canal or ditch shall be allowed to be 
cut into another if thereby the safety or utility of 
the latter shall be impaired or endangered: Pro- 
vided, further, that if such impairing and dange: 
can be avoided by imposing on the petitioner du- 
ties or labor in the enlarging or deepening of such 
canal or ditch, or otherwise, the same may be 
done; but no absolute decree for cutting such 
second canal or ditch shall pass till the duties or 
work so imposed shall be performed and the ef- 
fect thereof is seen, so as to enable the commis- 
sioners to determine the matter whether such 
second canal or ditch ought to be allowed or not: 
Provided, that any party to the proceeding may 
appeal from the judgment of the court rendered 
under this section to the superior court of the 
county at term-time, where a trial and determi- 
nation of all issues raised in the pleadings shall 
be had as in other cases before a judge and jury. 


CRev., 5, 3990; Code, s.-1305:11887, c. 992° ha Gam 


CrAQ mse Ona o: 5269.) 
Cited in Brooks v. Tucker, 61 N. C. 309, 310. 


§ 156-11. Expense of repairs apportioned.—Be- 


sides the damages which the commissioners may. 
assess against the petitioner for the privilege of 


cutting into such canal or ditch, they shall assess 
and apportion the labor which the petitioner and 
defendants shall severally contribute towards re- 
pairing the canal or ditch into or through which 
the petitioner drains the water from his lands, and 
report the same to court; which, when confirmed, 
shall stand as a judgment of the court against 
each of the parties, his executors and adminis- 
trators, heirs and assigns. (Rev., s. 3991; Code, 
s. 1306; R. C.,, c. 40, s. 10; C. S. 5270.) 

When Report Fatally Defective—A report of commis- 
sioners under this section, which fails to assess and ap- 
portion that part of the labor which is to be contributed by 
the defendants, is fatally defective. Brooks v. Tucker, 61 
N. C. 309, 

Applied in Worthington v. Coward, 114 N. C. 289, 19 S. 
E. 154. 

§ 156-12. Notice of making repairs—Whenever 
the canals or ditches for the reparation of which 
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§ 156-13 


more than one person shall be bound under the 
provisions of § 156-11 shall need to be repaired, 
any of the persons so bound may notify the others 
thereof, and of the time he proposes to repair the 
same; and thereupon each of the persons shall 
jointly work on the same and contribute his pro- 
portion of labor till the same be repaired or the 
work cease by consent. (Rev., s. 3992; Code, s. 
S807 ie Cipic.f 40) Seid °C) 8) sar) 


§ 156-13. Judgment against owner in default; 
lien.—In case the person so notified shall make 
default, any of the others may perform his share 
of labor and recover against him the value thereof, 
on a notice to be issued for such default, in which 
shall be stated on oath made before the clerk the 
value of such labor, and unless good cause to the 
contrary be shown on the return of the notice, 
the court shall render judgment for the same 
with interest and costs; which judgment shall be a 
lien upon the lands from the date of the perform- 
ance of the work. (Rev., s. 3993; Code, s. 1308; 
PBI0F Ces 0 atk C.. 40, S12) Cr. oroetea) 

Netice to Landowner. — Before any specific amount may 
be adjudged against a landowner as a lien on his land he is 
entitled to be heard, after notice, as to whether the assess- 
ment made by the commissioners was unjust or oppressive. 
Adams v. Joyner, 147 N. C. 77, 60 S. E. 725. 

Cited in Craft & Co. v. Roper Lumber Co., 181 N. C. 29, 106 
S$. E. 1138. 

§ 156-14. Subsequent owners bound. — All per- 
sons to whom may descend, or who may other- 
wise own or occupy lands drained by any canal 
or ditch, for the privilege of cutting which any 
labor for repairing is assessed, shall contribute 
the same, and shall be bound therefor to all in- 
tents and purposes, and in the same manner and 
by the same judgment as the original party him- 
self would be if he occupied the land. (Rev., s. 
$992 ode.s. 1209. R. C,,.c, 40s, 13% Ces, bota:) 

Applied in Craft & Co. v. Roper Lumber Co., 181 N. C. 29, 
106 S. E. 138; Norfleet v. Cromwell, 70 N. C. 634. 


§ 156-15. Amount of contribution for repair as- 
certained.—Whenever there shall be a dam, ca- 
nal, or ditch, in the repairing and keeping up of 
which two or more persons shall be interested 
and receive actual benefit therefrom, and the du- 
ties and proportion of labor which each one ought 
to do and perform therefor shall not be fixed by 
agreement or by the mode already in this sub- 
chapter provided for assessing and apportioning 
such labor, any of the parties may have the same 
assessed and apportioned by applying to a justice 
of the peace, who shall give all parties at least 
three days notice, and shall summons two disinter- 
ested free-holders who, together with the justice, 
shall meet on the premises and assess the dam- 
ages sustained by the applicant, whereupon the 
justice shall enter judgment in favor of the appli- 
cant for damages or for work done on such ditch 
or lands. The costs of this proceeding shall be in 
the discretion of the justice. (Rev., s. 3995; Code, 
s. 1310; 1889, c. 101: R. C, c. 40, s. 14; C. S. 5274.) 


Constitutionality. — Section held constitutional and valid. 
Forehand v. Taylor, 155 N. C. 353, 71 S. E. 433. 

Proceeding under this section is in effect a motion in the 
cause which can be brought forward from time to time, upon 
notice to all the parties to be affected, for orders in the 
cause, to promote the objects of the proceeding, the whole 
matter remaining in the control of the court. Staton v. 
Staton, 148 N. C. 490, 491, 62 S. EF. 596. 

Action Dismissed for Non-Compliance with Statute—Not 
Bar to Second Action.—When damages have been sought in 
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an action before a justice of the peace, relating to drainage 
districts, etc., and the action was dismissed because there 
had been no contract or agreement between the parties and 
the requirements of the act had not been met, the plaintiff 
is not thereby barred from proceeding under the act to have 
the damages assessed and from bringing another action 
therefor as the former judgment does not bar the second one. 
Forehand vy. Taylor, 155 N. C. 353, 71 S. E. 433. 

Enlarging or Deepening Canal—The method by which the 
user of a canal by prescriptive right may enlarge or deepen 
it with an apportionment of the costs, is provided by this 
section. Armstrong v. Spruill, 182 N. C. 1, 108 S. E. 300. 

Same—Liability for Damages.—Where the users of a canal 
by prescriptive right enlarge the same, and thereby place 
water upon the lower proprietor to his damage, they are 
liable therefor, and, upon conflicting evidence, the issue 
should be submitted to the jury. Armstrong v. Spruill, 182 
NACH 108.9. 23005 

Applied in Porter v. Durham, 98 N. C. 320, 3 S. E. 832. 

Cited in Craft & Co. v. Roper Lumber Co., 181 N. C. 29, 
106RS hele loee 


§ 156-16. Petition by servient owners against 
dominant owners.—Any person owning lands 
lying upon any creek, swamp, or other stream 
not navigable, which are subject to inundation 
and which cannot be conveniently drained or em- 
banked on account of the volume of water flow- 
ing over the same from lands lying above, and by 
draining the same the lands above will be bene- 
fited and better drained, such person may by pe- 
tition apply to the superior court of the county in 
which the lands sought to be drained or em- 
banked, or some part of such lands, lie, set- 
ting forth the particular circumstances of the 
case, the valuation of the lands to be drained 
or embanked, and what other lands above 
would be benefited, and who are the proprietors 
of such lands; whereupon a summons shall be 
served upon each of the proprietors, who are not 
petitioners, requiring them to appear before the 
court at a time to be named in the summons, 
which shall not be less than ten days from the 
service thereof, and upon such day the petition 
shall be heard and the court shall appoint three 
persons as commissioners, who shall, before en- 
tering upon the discharge of their duties, be 
sworn to do justice between the parties. (Rev., 
s. 4016: 1889, c. 253; .C. S. 5275.) 


Local Modification.—Lenoir: Rev., s. 4016; 1891, c. 73. 

This section does not repeal section 156-3, but leaves in 
operation such of the provisions as are not repugnant to it. 
Worthington v. Coward, 114 N. C. 289, 19 S. EB. 154. 

Analogy to Drainage Law.—The procedure under this and 
the following sections is analogous to the general drainage 
law, and its provisions are applicable, and the proceedings 
are regarded as kept alive for further orders without being 
retained on the docket, and in this case the original assess- 
ment did not constitute a bar to the motion to vacate, and 
the assessment was properly set aside on the facts found. 
Spence v. Granger, 204 N. C. 247, 167 S. E. 805. 

Judgment—Setting Aside—In an action brought for tne 
drainage of lands under this and the following sections, the 
judgment upon motion thereafter will not be set aside merely 
upon the ground that a similar proceeding had been prose- 
cuted to judgment between several of the parties. Adams 
v. Joyner, 147 N. C. 77, 60 S. E. 725. 


§ 156-17. Commissioners to examine lands and 
make report.—The commissioners, or a majority 
of them, on a day of which each proprietor is to be 
notified at least five days, shall meet on the prem- 
ises and view the land to be drained and the 
lands affected thereby, and shall determine and 
report whether the lands of the petitioner or peti- 
tioners ought to be drained exclusively by him or 
them, and if they are of the opinion that the same 
ought not to be drained exclusively at the expense 
of the petitioner or petitioners, they shall decide 
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and determine the route of the canal, ditch, or 
embankment, the width thereof, and the depth 
and height, as the case may be, and the man- 
ner in which the same shall be cut or thrown up, 
considering all the circumstances of the case, and 
providing as far as possible for the effectual drain- 
age of the petitioner's land, and the protection 
and benefit of the defendant’s lands; and they 
shall apportion the labor to be done or assess the 
amount to be paid by each of the owners of the 
lands affected by such canal, ditch, or embank- 
ment, towards the construction and keeping the 
same in repair, and report the same to the court, 
which, when confirmed, shall stand as a judgment 
of the court against each of the parties, his execu- 
tors, administrators, heirs and assigns. (Rev., s. 
4017: 1889, €.;253,.s:-2; C)/S. 5276.) 


Local Modification.—Beaufort, Lenoir: Rev., s. 4017; 1891, 
Cea osn Sones ee abweloc, 1191 baie. 545: 

Cast of Work Not Required in Report.—The cost of the 
work to be done in the drainage of lands is not required un- 
der this section, and cannot, for its uncertainty of amount, 
be set out in the report of the commissioners appointed. It 
is a compliance with the statutes when the portion of the 
work to be done by the landowners is set out. Adams v. 
Joyner, 147 N. C. 77, 60 S. E. 725. 


§ 156-18. Cost of repairs enforced by judgment. 
—Whenever any such ditch, canal, or embank- 
ment shall need repairs or cleaning out, and any 
of the parties interested therein refuse to perform 
the labor apportioned to them, or refuse to con- 
tribute the amount assessed against them, the 
same shall be enforced in the manner hereinbefore 
provided for the joint repair of canals and ditches. 
(Rev., §2°4018391889, ¢:- 253; 52 839. C.2 Si 5277.) 

Editor’s Note.—-See section 156-13 and note thereto. 


§ 156-19. Obstructing canal or ditch dug under 
agreement. — Where two or more persons have 
dug a canal or ditch along any natural drain or 
waterway under parol agreement, or otherwise, 
wherein all the parties shall have contributed to 
the digging thereof, if any servient or lower 
owner shall fill up or obstruct said canal or ditch 
without the consent of the higher owners and 
without providing other drainage for the higher 
lands, he shall be guilty of a misdemeanor and be 
fined not exceeding fifty dollars or imprisoned not 
more than thirty days, (Rev. s. 3375; 1899, c. 
255; C. S. 5278.) 

This section applies only where all the parties contributed 


under a valid agreement to the lawful digging of a ditch or 
canal. Porter v. Armstrong, 129 N. C. 101, 39 S. E. 799. 


§ 156-20. Right of dominant owner to repair.— 
In the absence of any agreement for maintaining 
the efficiency of such ditch or canal, or should the 
servient owner neglect or refuse to clean out or 
aid in cleaning out the same through his lands, it 
shall be lawful for the dominant or higher owner, 
after giving three days’ notice to the servient 
owner, to enter along such canal and not more 
than twelve feet therefrom and clean out or re- 
move obstructions or accumulated debris there- 
from at his own personal expense or without cost 
to the servient owner. (Rev., s. 4025; 1899, c. 255, 
sees CHS 4 Gero.) 

Editor’s Note.—See note to section 156-19." 

Where a person enlarges a canal on the lands of another, 
under a void proceeding, he is a trespasser, and cannot claim 


credit for money spent thereon. Porter v. Armstrong, 129 
IN Ks) 015) S978) 9 709; 


Cited in Elder v. Barnes, 219 N. C. 411, 14 S. E. (2d) 249. 
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§ 156-21. Canal for seven years necessity pre- 
sumed; drainage assessments declared liens. — 
After a canal has been dug along any natural 
depression or waterway and maintained tor 
seven years, it shall be prima facie evidence 
of its necessity, and upon application to the 
clerk of the superior court of any landowner 
who is interested in maintaining the same, 
it shall be the duty of the clerk of the su- 
perior court to appoint and cause to be sum- 
moned three disinterested and discreet free- 
holders, who, after being duly sworn, shall go 
upon the lands drained or intended to be drained 
by such canal, and after carefully examining the 
same and hearing such testimony as may be in- 
troduced touching the question of cost of canal, 
the amount paid, and the advantages and 
disadvantages to be shared by each of the 
parties to the action, shall make their report in 
writing to the clerk of the superior court stating 
the facts and apportioning the cost of maintain- 
ing such canal among the parties to the action, 
and the cost of the action shall be divided in the 
same ratio; and their report when approved shall 
be properly registered by the clerk and the said 
report or reports shall, when filed in the office of 
the clerk of the superior court, be a lien upon each 
tract of land embraced in said report or reports 
to the extent of the proportionate part of the 
costs stipulated in said report or reports as a 
charge against same, and shall have the effect 
and force of a judgment thereon, and that such 
judgments shall be subject to execution and col- 
lection as in cases of other judgments. (Rev., s. 
4026; 1899. c. 255, s. 3; 1917, c. 248, s.1; 1931, c. 
227) So 1 -AG 655280.) 

Editor’s Note.—The Act of 1931 added the latter part 
of this section relating to drainage assessments as liens. 

Interpretation of Section—The provisions of this section 
are necessary for the cultivation and improvement of low- 
lands required to be drained, and should be construed to 
carry into effect the beneficent purposes of the act, when 
practicable. Forest v. Atlantic Coast Line R. Co., 159 N. 
CSSA RAD a e290: 

Same—“Ditch,” “Canal.” — This section should be con- 
strued in connection with the other sections of the chapter 
wherein it is found, relating to the drainage of lowlands, and 
therein the terms ‘ditch’? and “canal” are used indiscrimi- 
nately to designate an artificial drain. Forest v. Atlantic 
Coast Line R. Co., 159 N. C. 547, 75 S. E. 796. 

An artificial drain in some places from 3 to 5 feet wide and 
from 2 to 5 feet deep, made for the purpose of cultivating 
and improving lowlands by draining them is a canal with- 
in the meaning of this section. Forest v. Atlantic Coast 
Tine Rp Conp 159 Ne eC e547. n oman ke. m7 o0: 

It is not necessary that the owner of lands lying along a 
drainage canal, within the meaning of this section shall have 
contributed to its original construction to make him liable to 
assessments for its maintenance under the provisions of the 
statute. Forest v. Atlantic Coast Line R. Co, 159 N. CG. 
547, 75 S. B. 796. 

Same—Railroads.—While a railroad company may not be 
the absolute owner of lands in fee, they have the proprietor- 
ship and control of those constituting its rights of way; and 
when these lands are benefited by a canal which comes with- 
in the meaning of this section, the provisions of the statute 
relative to the maintenance of the canal apply. Forest v. 
Atlantic Coast Line R. Co., 159 N. C. 547, 75 S. E. 796. 

Applied in Craft & Co. v. Roper Iumber Co., 181 N. C. 29, 
106 S. E. 138. 


§ 156-22. Supplemental assessments to make 
up deficiency; vacancy appointments of assess- 
ment jurors.—The freeholders, commissioners or 
jurors, appointed in any application or proceeding 
filed or instituted under § 156-21 or any other sec- 
tion of article 1 of this chapter, are authorized and 
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empowered during the establishment of and pro- 
viding for the construction, maintenance and pay- 
ment therefor, of such ditch, canal or drain, to 
make other and further assessments for the costs 
of establishment, construction and expense, 
when it shall be determined by the clerk of the 
Court that the provisions in the former report for 
the payment thereof are insufficient, and that such 
supplementary reports shall be made on the same 
basis of an equitable and just proportion, as made 
in the former report, which report or reports shall 
be filed with the clerk of the superior court and 
have the same force and effect as the former or 
original report. 

In case of death, resignation, removal or for 
any other cause there becomes a vacancy as to 
the freeholders, commissioners or jurors, ap- 
pointed to carry out the provisions of the sections 
contained in this chapter, the clerk of the superi- 
or court is authorized to fill such vacancy by the 
appointment of some disinterested freeholder in 
the county, and that the said person so appointed 
to fill such vacancy shall qualify before the clerk 
of the superior court before entering upon his 
duties. (1931, c. 227, s. 2.) 

Local Modification.—Duplin: 1931, c. 227, s. 2. 

Interested Parties Entitled to Notice—Where drainage 
assessments are levied against lands under this and re- 
lated sections, either original assessments or additional as- 
sessments to cover unforeseen expenses in the construction 
of the drainage ditch, the parties whose lands are assessed 


are entitled to notice and an opportunity to be heard. Spence 
v. Granger, 207 N. C. 19, 175 S. EB. 824. 


§ 156-23. Easement of drainage surrendered. — 
If any persons, or those claiming through or under 
them, who have cut any ditch or canal into which 
any other person has been permitted to drain land 
under any proceeding authorized in this subchap- 
ter, shall desire to surrender their easement or 
right in such ditch or canal and be discharged 
from any judgment rendered and existing under 
such proceedings, such persons may on motion 
have such proceeding reinstated for hearing and 
file a petition therein setting forth such fact or 
any other grounds for relief thereunder, and 
upon proof satisfactory to the court that such pe- 
titioners have cut another ditch or canal which 
drains their lands formerly drained by the first 
ditch or canal, and have abandoned the use of it 
for any purpose of drainage, the court shall ad- 
judge the easement or right of the petitioners sur- 
rendered and determined, and from that time the 
petitioners and their land shall forever be dis- 
charged and released from the judgment hereto- 
fore rendered in such former proceedings: Pro- 
vided, however, that all parties then! having an 
easement or right in such ditch or canal shall be 
served with notice of such petition twenty days 
before the hearing thereof. (Rev., s. 4027; 1887, 
ee Sa 4 Cie ie besls) 


§ 156-24. Obstructing drain cut by consent.— 
If any person shall stop or in any way obstruct 
the passage of the water in any ditch or canal 
having been cut through lands of any person by 
consent of the owner of said land, before giving 
the interested parties a reasonable time to comply 
with the mode of proceedings provided for the 
- drainage of lowlands, he shall be guilty of a mis- 
demeanor, and upon conviction shall be fined not 
exceeding fifty dollars or imprisoned not ex- 


CH. 156. DRAINAGE—BY INDIVIDUAL OWNERS 


§ 156-26 


ceeding thirty days. 
C. S. 5282.) 


§ 156-25. Protection of canals, ditches, and 
natural drains.—If any person shall fell any tree 
in any ditch, canal, or natural drainway of any 
farm, unless he shall remove the same and put 
such ditch, canal, or natural drainway in as good 
condition as it was before such tree was so felled; 
or if any person shall stop up or fill in such ditch, 


(Rev., s. 3376; 1891, c. 434; 


‘canal, or drainway and thereby obstruct the free 


passage of water along the said ditch, canal, or 
drainway, unless the said person shall first secure 
the written consent of the landowner, and those 
damaged by such cbstruction in said ditch, canal, 
or drainway, or unless such person so filling in 
and stopping up such ditch, canal, or drainway 
shall, upon the demand of the person so dam- 
aged, clean out and put the said ditch, canal, or 
drainway in as good condition as the same was be- 
fore such filling in and stopping up of the said 
ditch, canal, or drainway happened, he shall be 
guilty of a misdemeanor, and upon conviction 
shall be fined not less than ten nor more than 
fifty dollars, or imprisoned not less than ten nor 


more than thirty days. (Rev., s. 3382; 1901, c. 
478; C. S. 5283.) 
Local Modification.—Tyrrell: 1907, c. 438. 


Part 2. Petition under Agreement for 
Construction. 


§ 156-26. Procedure upon agreement.—1. Agree- 
ment; Names Filed—Whenever a majority of 
the landowners or the persons owning three-fifths 
of all the lands in any well-defined swamp or low- 
lands shall, by a written agreement, agree to give 
a part of the land situated in such swamp or low- 
lands as compensation to any person, firm, or cor- 
poration who may propose to cut or dig any main 
drainway through such swamp or lowlands, then 
the person, firm, or corporation so proposing to 
cut or dig such main drainway shall file with the 
clerk of the superior court of the county, or, if 
there be two or more counties, with the clerk of 
the superior court of either county in or through 
which the proposed canal or drainway is to pass, 
the names of the landowners, with the approxi- 
mate number of acres owned by each to be af- 
fected by the proposed drainway who have entered 
into the written agreement with the person, firm, 
or corporation, together’ with a brief outline of the 
proposed improvement, and in addition thereto 
shall file with the clerk the names and addresses, 
as far as can be ascertained, of the land owners, 
with the number of acres owned by each of them 
to be affected by the proposed drainway, who 
have not made any agreement with the person, 
firm, or corporation proposing to do the improve- 
ment. 

2. Notice—Upon the filing of such names, it 
shall be the duty of the clerk to forthwith issue a 
notice which shall be served by the sheriff to all 
landowners who have not made any agreement 
to appear before him at a certain date, which date 
shall be not less than ten and not more than 
twenty days from the service of such notice, or, 
in lieu of the personal service hereinabove re- 
quired, it shall be sufficient for the clerk to publish 
in a newspaper published in the county once a 
week for four weeks a notice to all landowners 
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who have not made any agreement to appear be- 
fore him at a certain date, which date shall be not 
less than thirty days and not more than forty days 
from the first publication of notice, at which time 
and place the landowners shall state their objec- 
tions to the proposed improvement, and in addi- 
tion thereto make an estimate of the amount of 
damage that might be done to the land owned by 
each of them on account of the proposed drain- 
way. 

3. Hearing; Views.—Upon the hearing it shall 
be the duty of the clerk of the superior court to 
forthwith appoint three disinterested persons, 
none of whom shall own land to be affected by 
such drainway, if requested by the person, firm, or 
corporation proposing to do the improvement, 
whose duty it shall be to familiarize themselves 
with the proposed improvement, view the prem- 
ises of the landowners, estimating damages, and 
make an estimate themselves of the amount of 
damages that might accrue to the lands of each 
landowner filing objections on account of the pro- 
posed improvement, and report the same to the 
clerk of the superior court within fifteen days 
from the date of their appointment. 

4. Report; Bond.—Immediately upon the filing 
of the reports the clerk of the superior court shall 
forthwith notify the person, firm, or corporation 
proposing to dig the drainway or canal of the esti- 
mated damages contained in the reports, and the 
person, firm, or corporation shall execute and de- 
liver a bond in a surety company authorized to do 
business in the State of North Carolina in twice 
the sum total of the estimated amount of dam- 
ages, which bond shall be payable to the clerk of 
the superior court and conditioned upon the pay- 
ment to the landowners of the amount of damages 
that may be assessed in the manner hereinafter 
provided. ' 

5. Construction Authorized—Upon the execu- 
tion and delivery to the clerk of the said bond, 
the person, firm, or corporation so proposing to 
cut or dig such main drainway shall be and they 
are hereby authorized to proceed with the cutting 
or digging of the drainway through any lands in 
its proposed course, whether the owners of the 
land may have consented thereto or not, and the 
person, firm, or corporation so proposing to cut 
or dig the drainway shall have the proper and nec- 
essary right of way for that purpose and for all 
things incident thereto through any lands or tim- 
bers situated in such swamp or lowlands. (1917, 
C1278. s. eC Sasa) 

Editor’s Note.—The provisions of this and the following 


sections under this article supplant those of the Act of 1915, 
ch. 141, which was held unconstitutional and void in Lang 
v. Carolina Land, etc., Co., 169 N. C. 662, 86 S. E. 599, as 
a taking of private property without providing for just 
compensation to the private owners of lands, whose consent 
has not been given. 

Withdrawal of (Petitioners—Upon the return day set by 
the clerk of the court for the hearing of the landowners in 
a proposed drainage district, it may be shown by those op- 
posed to the petition that some of those who signed it de- 
sired to withdraw, and that eliminating their names the 
petitioners would not represent a majority of the landown- 
ers in the district, or such owning three-fourths of the 
lands, as the statute requires. Armstrong v. Beaman, 181 
NaC 11710589; 2 e879: 


§ 156-27. Recovery for benefits; payment of 
damages.—After the drainway herein provided for 
shall be completed the person, firm, or corpora- 


CH. 156. DRAINAGE—BY INDIVIDUAL OWNERS 


§ 156-29 


tion cutting or digging the same shall be entitled 
to recover of the landowners owning that part of 
the land with reference to which no contract for 
compensating those cutting or digging the drain- 
way may have been made, an amount equal to the 
benefits to accrue to such lands by reason of the 
drainway, and shall be required by the clerk of 
the superior court to pay to any landowner the 
amount of damages in excess of benefits which 
may be done to the land to be determined in the 
manner hereinafter provided: Provided, that the 
recovery’ from any owner of the land shall be 
limited to the benefits to accrue to that land 
owned by such person, and situated in such 
swamp or lowlands or adjacent thereto; and pro- 
vided further, that the amount to be so recovered 
as herein provided for until fully paid shall be and 
constitute a lien upon such land, the lien to be in 
force regardless of who may own the land at the 
time the amount to be recovered as compensation 
for digging or cuttng the drainway shall be deter- 
mined.) .(1017, co 278, 698s) Con pede) 


§ 156-28. Notice to landowners; assessments 
made by viewers.—After the completion of the 
main drainway, upon the application of the per- 
son, firm, or corporation, or their heirs or as- 
signs, digging or cutting the same, the clerk of 
the superior court of the county in which any land 
through which the drainway may pass is situated 
shall issue a notice to be served by the sheriff 
upon any person who may have failed to agree 
with the person, firm, or corporation digging or 
cutting such drainway, upon a compensation to be 
paid by the landowner for the digging or cutting 
of such drainway, notifying the landowner that 
on a certain day, which shall be named in the no- 
tice and not less than twenty days from the date 
of the issuing of the notice, the clerk of the su- 
perior court will appoint three competent and dis- 
interested persons, one of whom may be a sur- 
veyor, and none of whom shall own land to be af- 
fected by the drainway, to view the land so 
drained and for which no compensation for the 
drainage may have been agreed upon as afore- 
said, and report to the clerk of the superior court 
what amount shall be paid therefor by the various 
landowners who may have failed to arrange for 
and agree upon the compensation for the drain- 
age as aforesaid, and the amount of damages in 
cases where the damages have exceeded the ben- 
efits, which shall be paid to the landowners by 
the person, firm, or corporation cutting or dig- 
ging such canal or drainway. In making the ap- 
pointment of the viewers the clerk of the su- 
perior court shall hear any objections which may 
be advanced by those interested tu any of the per- 
sons the clerk may consider to be appointed as 
viewers, but the clerk shall name those whom he 
considers best qualified. (1917, c. 273, s. 3; C. S. 
5286.) 


§ 156-29. Report filed; appeal and jury trial—A 
report signed by two of the persons appointed as 
viewers shall be entered by the clerk as the report — 
of the viewers, and from the report any landowner 
affected thereby and the person, firm, or corpora- 
tion digging or cutting such drainway shall have 
the right of appeal and the right to have any is- 
sue arising upon the report tried by a jury, pro- 
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vided exceptions shall be filed to the report 
within twenty days after the filing of the report 
with the clerk, in which exceptions so filed may 
be a demand for a jury trial. If a jury trial be 
demanded, the clerk shall transfer the proceed- 
ings to the civil-issue docket and it shall be heard 
as other civil actions. If no jury trial be de- 
manded, the clerk shall hear the parties upon the 
exceptions filed, and appeal may be had as in 
special proceedings, but no jury trial shall be had 
unless demanded as herein provided for. (1917, c. 
273, s. 4; C. S. 5287.) 

Cross Reference.—As to appeal in special proceedings, see 
§§ 1-272 and 1-276. 

Jurisdiction of Superior Court.—The Superior Court, upon 
certification of the opinion of the Supreme Court, has ju- 
risdiction to retain the cause for hearing upon the appeal 
from the clerk’s order, this section providing that appeals 
from the clerk in drainage assessment proceedings shall be 
the same as in special proceedings, and § 1-276, giving the 
Superior Court jurisdiction to hear and determine all mat- 
ters in controversy upon appeal from the clerk in special 
proceedings. Spence yv. Granger, 207 N. C. 19, 175 S. E. 824. 

See Flat Swamp, etc., Canal Co. v. McAlister, 74 N. C. 
159. 

§ 156-30. Confirmation of report. — Unless an 
appeal shall be taken by any person affected by 
the report, or by the person, firm, or corporation 
cutting or digging the drainway, and a jury trial 
demanded within twenty days after the report 
shall be filed with the clerk, in all of which appeals 
exceptions shall be filed, the clerk of the superior 
court shall confirm the report of the jury; if ex- 
ceptions shall be filed and no demand for a jury 
trial shall be made, the clerk shall hear the excep- 
tions as in other cases of special proceedings, and 
judgment entered accordingly. If the report of 
the viewers be confirmed by the clerk because no 
exceptions or demand for a jury trial were filed 
within twenty days, the judgment of confirmation 
shall be the judgment of the court, and any judg- 
ment herein entered against the person, firm, or 
corporation cutting or digging the drainway shall 
be a judgment against the person, firm, or cor- 
poration and the surety on its bond given as here- 
inabove provided. (1917, c. 273, s. 5; C. S. 5288.) 


§ 156-31. Payment in installments. — The 
amount to be recovered from any person as com- 
pensation for digging or cutting the drainway after 
the amount shall be definitely determined as herein 
provided for, shall be payable in five equal an- 
nual installments, the first payable one year from 
the filing of the report of the viewers with the 
clerk of the superior court, and one payment on 
the same day of each year thereafter until the full 
amount be paid. The amount to be recovered 
from the person, firm, or corporation’ cutting or 
digging the drainway, on account of any damages 
in excess of benefits to the lands of any landowner, 
shall be payable in one installment which shall 
be due and payable one year from the filing of the 
report of the viewers with the clerk of the supe- 
rior court. (1917, c. 273, s. 6; C. $.5289.) 


Art. 2. Jurisdiction in County Commissioners. 


§ 156-32. Petition filed; board appointed; re- 
fusal to serve misdemeanor.—Upon the petition of 
three citizens in any county to the county com- 
missioners, petitioning for the draining of any 
creek, swamp, or branch, either upon the plea of 
health or to promote and advance the agricultural 
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interests of the farmers who may own lands ly- 
ing on such creek, swamp, or branch petitioned 
to be drained, the county commissioners shall 
within ten days after the filing of such petition 
order the county surveyor to summon three dis- 
interested freeholders, good and lawful men of in- 
telligence and discretion, who shall constitute a 
board, and the county surveyor shall be the chair- 
man of such board; and the chairman shall give 
all persons who may be interested in having such 
creek, swamp, or branch drained three days no- 
tice of the time and place of the meeting of the 
board: Provided, the petitioners shall deposit 
with the county treasurer the sum of twenty-five 
dollars for the payment of current expenses not 
otherwise provided for in this article. Any person 
duly summoned by the county surveyor to act as 
a commissioner for the drainage of any such 
creek, swamp, or branch, who shall refuse to 
serve, shall be guilty of a misdemeanor and be 
fined not exceeding fifty dollars or imprisoned 
not exceeding thirty days. (Rev., ss. 3379, 
4011 ~ 1887, °c, 2673) C.\S. 5290.) 

Local Modification.—Hyde: 1901, c. 166. 


§ 156-33. Duty of board; refusal to comply with 
their requirements misdemeanor.—The board pro- 
vided for in § 156-32 shall meet at the call of the 
chairman and shall proceed to inspect and ex- 
amine the lands as described in the petition 
to be drained, and the board shall have power 
to summon witnesses, administer oaths, and 
take testimony, and if the board decides that 
the lands specified in the petition shall be drained, 
either upon the plea of health or for the benefit 
of the farms lying on or contiguous to such 
water-course, then the board shall select a place 
at which the ditch shall be begun. They shall also 
decide the depth and width of the ditch to be dug, 
and shall proceed to survey, locate, lay off, and 
mark the course of the ditch, and the board shall 
assign to the landowners the amount of the labor 
to be performed and the amount of money to be 
paid for the purpose of defraying the necessary 
expenses by each landowner in proportion to the 
amount of lands drained or pro rata benefits re- 
ceived by the drainage of such lands, and the 
board shall specify the time in which the work 
so assigned shall be completed: Provided, no 
one shall be required to commence on the work 
assigned to him until the person next below 
him shall have completed his work in accord- 
ance with the specifications of the board. If any 
person shall refuse to comply with any of the re- 
quirements of the board he shall be guilty of a 
misdemeanor and fined not exceeding two hun- 
dred dollars, or imprisoned not exceeding two 
years. (Rev., ss. 3877, 40123 1887, c. 267, (ss. 2,7; 
Ca Se 529s) 

§ 156-34. Report filed—The board shall make a 
written report to the county commissioners show- 
ing all the acts and decisions of the board as to 
the length, depth, and width of the ditch, the 
names of all the owners of the lands that will be 
drained, and the amount of work to be performed 
and the amount of money to be paid by each per- 
son benefited by such drainage. But in case the 
board determines that the lands described in the 
petition shall not be drained, then the expenses of 
the board shall be paid out of the funds deposited 
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with the county treasurer by the petitioners. 
(Rey, 8.4013+"1887)).c; 267, sy 33° C./Ss 5292)) 


§ 156-35. Owners to keep ditch open.—All per- 
sons whose lands shall be drained under the pro- 
visions of this article shall keep the ditch on their 
lands clear of all rafts of logs, brush, or any trash 
that will obstruct the flow of water through the 
ditch. (Revs uso 401251687, 46. 267, ns 4 ee 
5293.) 


§ 156-36. Compensation of board.— The com- 
pensation of the board shall be as follows: The 
county surveyor shall receive three dollars per 
day and the other members shall receive one dol- 
lar and fifty cents per day while engaged in the 
duties imposed in this chapter. (Rev., s. 4015; 
1887, c, 267, s. 5; C. S. 5294.) 


SUBCHAPTER II. DRAINAGE BY 
CORPORATION. — 


Art. 3. Manner of Organization. 


§ 156-37. Petition filed in superior court.—Any 
proprietor in fee of swamp lands, which cannot be 
drained except by cutting a canal through the 
lands of another or other proprietor in fee, sit- 
uated at a lower level and which would also be 
materially benefited by the cutting of such canal. 
who desires that such canal be cut on the terms 
on which it ig hereinafter allowed, may apply by 
petition, setting forth the facts, to the superior 
court of the county in which any of the lands 
through which the canal will pass may lie, (Rev., 
s. 3996; Code, s. 1311; 1868-9, c. 164, s. 2; C. S. 
5295.) 

Editor’s Note.—As to constitutionality of, and general 
procedure under, this chapter, see notes to section 156-1. 

See also cases cited under section 156-2, and notes thereto. 

Jurisdiction—The Clerk of the Superior Court has juris- 
diction of a proceeding to obtain a right of drainage over 
the land of an adjoining landowner, and to assess dam- 
ages, etc. Durden v. Simmons, 84 N. C. 555. 

§ 156-88. Commissioners appointed; report re- 
quired On the establishment by the petitioner 
of his allegations, the court shall appoint three 
persons as commissioners who, having been duly 
sworn, shall examine the premises and inquire and 
report— 

1. Whether the lands of the petitioner can be 
conveniently drained otherwise than through 
those of some other person. 

2. Through the lands of what other persons a 
canal to drain the lands of the petitioner should 
properly pass, considering the interests of all con- 
cerned. 

3. A description of the several pieces of lands 
through which the canal would pass, and the pres- 
ent values of such portions of the pieces of lands 
as would be benefited by it, and the reasons for 
arriving at the conclusion as to the benefit. 

4. The route and plan of the canal, including its 
breadth, depth, and slope, as nearly as they can 
be calculated, with all other particulars neces- 
sary for calculating its cost. 

5. The probable cost of the canal and of a 


road on its bank, and of such other work, if any, © 


as may be necessary for its profitable use. 

6. The proportion of the benefit (after a de- 
duction of all damages) which each proprietor 
would receive by the proposed canal and a road 
on its bank if deemed necessary, and in which 
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each ought, in equity and justice, to pay toward 
their construction and permanent support. 

7. With their report they shall return a map 
explaining, as accurately as may be, the various 
matters required to be stated in their report. 
(Rev., s. 3997; Code, s. 1312; 1868-9, c. 164, s. 3; 
C. S. 5296.) 

Assessment—Constitutionality.—An assessment made un- 
der the provisions of this subchapter is constitutional and 
valid. Middle Canal Co. v. Whitley, 172 N. C. 100, 90 
Se. Bails 

Same—Collateral Attack.—When an assessment does not 
appear to be void on its face, it may not be collaterally 
attacked by a defendant owner of lands embraced in the 
district, in an action to enforce its payment. Middle Canal 
Co. v. Whitley, 172 N. C. 100, 90 S. E. 1. 

When Report of Commissioners Confirmed.—The report of 
the commissioners, assessing persons for benefits accruing 
to their lands from the operations of the plaintiff canal 
company, should have been confirmed by the court, as to 
those defendants who did not object; but as to those who 
did, the court should have proceeded to try the issues in- 
volved in the controversy. Locks Creek Canal Co. v. Mc- 
Keithan, 89 N. C. 52. 

Notice to Landowners.—Landowners, whose _ interests 
might be affected under proceedings under the provisions 
of this chapter, are entitled to notice. Gamble v. McCrady, 
(Dees 

Notice to Owner of Lands.—It is immaterial whether the 
owner of lands had notice of a meeting at. which a com- 
mittee had been appointed to assess the lands in the district 
and determine the amount of each assessment, when the 
assessment has been accordingly made, and duly ratified 
and confirmed at a subsequent meeting regularly called and 
held in accordance with the statute, of which he had no- 
tice. Middle Canal Co. v. Whitley, 172 N. C. 100, 99 S. E. 1. 


§ 156-39. Surveyor employed. — The commis- 
sioners may employ a surveyor to prepare the map 
required to accompany their report. (Rev., s. 
3998: Code, -$.°11313" °1868-9,) cy 1864,4s) (4-6 C woe 
5297.) 


§ 156-40. Confirmation of report.—If it appear 
that the lands on the lower level will be increased 
in value twenty-five per cent or upwards by the 
proposed improvement, within one year after the 
completion thereof, and that the cost of making 
such improvement will not exceed three-fourths, 
of the present estimated value of the land to be 
benefited, and that the proprietors of at least one- 
half in value of the land to be affected consent 
to the improvement, the court may confirm such 
report, either in full or with such modifications 
therein as shall be just and equitable. (Rev., s. 
3999; Code, s. 1314; 1868-9, c. 164, s. 5; C. S. 
5298.) 


§ 156-41. Proprietors become a corporation. — 
Upon a final adjudication, confirming the report, 
the proprietors of the several pieces of land ad- 
judged to be benefited by the improvement shall 
be declared a corporation, of which the capital 
stock shall be double the estimated cost of the im- 
provements, and in which the several owners of 
the land adjudged to be benefited shall be cor- 
porators, holding shares of stock in the propor- 
tions in which they are adjudged liable for the ex- 
pense of making and keeping up the improve- 
ment. (Rev., s. 4000; Code, s. 1315; 1868-9, c. 
164, s. 6; C. S. 5299.) 


§ 156-42. Organization; corporate name, officers 
and powers.—The clerk of the court of the county 
in which the proceeding is pending or any cor-_ 
porator, who is a petitioner, may call a meeting of — 
the corporators, at which meeting the corporators 
shall choose a name for the corporation, unless 
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the commissioners selected the name, elect a 
president, vice president, secretary and treasurer, 
but said officers shall be chosen or elected from 
the corporators who are petitioners in the pro- 
ceeding; and they shall also choose or elect a 
board of directors and they shall be chosen on 
elected from the corporators who are petitioners 
in the proceeding. The corporators shall also 
make all by-laws and regulations, not contrary 
to law, which may be necessary and proper for 
effecting the purpose of the corporation, but said 
duty may be delegated to the board of directors. 
They shall fix the number of shares of stock, and 
assign to each proprietor or corporator his proper 
number, but this duty and right may be delegated 
to and done by the board of directors. The board 
of directors shall have such powers as are gener- 
ally given to directors under the Corporation Law 
of the state; and they shall assess the sums or 
amount which shall be paid by each proprietor or 
corporator in conformity with and in compliance 
with the report of the commissioners on which 
the corporation is based. When said assessments 
against said proprietors or corporators and their 
lands affected are duly certified to the clerk of 
the superior court of the county in which such 
proceeding was instituted, the same shall be 
passed upon by the clerk of court and when ap- 


proved by the clerk, said assessments shall be- 


come judgments against the several proprietors, 
corporators and owners so assessed, and the same 
shall be liens on the lands of the owners or corpo- 
rators against whom said assessments were made 
and judgments entered, subject only to taxes, but 
said judgments shali be judgments in rem only. 
The board of directors will also have power, if 
they deem it proper, to fix and prescribe the time, 
mode and manner of payment; and do stch other 
things as are necessary for the construction, en- 
largement and keeping up or maintaining said 
canal and improvement. In every meeting of the 
corporators or stockholders, each proprietor or 
corporator shall have one vote for each share of 
stock owned by him. (Rev., s. 4001; Code, s. 
1316s 1868-00 cm 164;-s). 7322939; Cmi80j;rsnadeC. §. 
5300.) 


Editor’s Note.—This section was so changed by the 1939 
amendment that a comparison here is not practical. The 
amendment did not affect pending litigation or any public- 
local or private law. 


§ 156-48. Incorporation of canal already con- 
structed; commissioners; reports——Whenever the 
proprietors of any canal already cut shall desire 
to become incorporated, any number of the pro- 
prietors, not less than one-third in number, may 
file their petition before the clerk of the superior 
court of the county in which the canal is lo- 
cated, or in either county, where the canal 
may be located in more than one county, 
setting forth the names of the proprietors, the 
length and size of the canal, the name of the own- 
ers of land draining in such canal, and the quantity 
of land tributary thereto. And upon filing the 
petition, summons shall issue to all parties having 
an easement in the canal, returnable as in other 
special proceedings; upon the return thereof, or 
upon a day fixed by the clerk for hearing same, 
all owners of the canal may become corporators 
therein, and upon failure of any to avail them- 
selves of that right, they shall not be entitled to 
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become corporators, except under such by-laws 
and regulations as such corporation, shall make 
and declare. But those who fail to avail them- 
selves of the benefit of this subchapter shall not be 
deprived of their easement in the canal, but shall 
enjoy the same upon payment to the corporation 
of the assessment made upon them pro rata with 
the corporators; such assessment shall be made 
on the land tributary to the canal and apportioned 
pro rata to cach owner thereof; it shall be made 
by the corporation on ten days notice to each 
owner of the land, under such rules and regu- 
lations as the by-laws may prescribe; but any 
person dissatisfied therewith shall have the right 
to appeal to a jury at the regular term of the su- 
perior court of the county, and the amount of 
damages assessed shall be a first lien on the land 
of the owner against whom judgment shall be 
rendered. 

Upon the return date of the summons or on 
the hearing by the clerk as provided in this sec- 
tion, the clerk of the court may appoint three per- 
sons aS commissioners, who having been duly 
sworn shall examine the premises and inquire and 
report: 

1. The route and plan of the canal, including 
the breadth, depth and slope as nearly as they can 
be calculated, with all other particulars necessary 
for calculating the cost of enlarging and improv- 
ing said canal. 

2. The probable cost of the improvement and 
enlargement of said canal. 

3. The proportion which each proprietor or cor- 
porator ought in equity and justice to pay toward 
the enlargement, improvement and permanent 
support and upkeep of said canal. 

4. With their report they shall return a map 
explaining as accurately as may be, the various 
matters required and necessary in aid or expla- 
nation of their report. 

5. The said report shall be heard and deter- 
mined as other reports in special proceedings, and 
if approved by the clerk, such proprietors shall 
become a body corporate or a corporation. 

6. A meeting of the corporators may be called 
by the clerk of court or by any corporator or 
proprietor who is a petitioner in the proceeding, 
and at such meeting a president, vice president, 
secretary and treasurer shall be elected from the 
proprietors or corporators who are petitioners; 
and also a board of directors shall be elected from 
the proprietors or corporators who are petitioners 
in the proceeding. 

7. The board of directors shall assess the sum 
or amount which shall be paid by each proprietor 
or corporator in conformity and compliance with 
the report of the commissioners on which the cor- 
poration was based. When said assessments 
against said proprietors or corporators and their 
lands affected are duly certified to the clerk of 
the superior court of the county in which said 
proceeding was pending and instituted, the same 
shall be passed upon by the clerk of court, and 
when approved by the clerk, said assessments 
shall become judgments against the several pro- 
prietors or corporators so assessed, and the same 
shall be liens on the lands of the owners or cor- 
porators against whom said assessments were 
made and judgments entered, subject only to 
taxes, but said judgments shall be judgments in 
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rem only. The board of directors will also, if 
they deem it proper, fix and prescribe the time, 
manner and mode of payment. (Rev., s. 4008; 
1889, 0c)/-8807) 19015¢.1 6705 $1939, €4.180,48. 12; 7C.0S. 
5301.) 

Editor’s Note.—The 1939 amendment, which struck out a 
former proviso to the first pardgraph and added the re- 
mainder of the section, did not effect litigation pending 
March 28, 1939, or any public-local or private law. 


Art. 4. Rights and Liabilities in the 
Corporation. 


§ 156-44. Shares of stock annexed to land.—- 
The ownership of the shares of stock is indissolu- 
bly annexed to the ownership of the pieces of land 
adjudged to be benefited by the improvement; 
and such shares, or a part thereof proportionate 
to the area of such land that may descend or be 
conveyed for any longer time than three years, 
shall, upon such descent or conveyance, descend 
and pass with the land, even although such shares 
be not mentioned in the deed of conveyance, and 
although their transfer be forbidden by such deed 
so that every owner of such land in possession, 
except a tenant for a term of years, not exceeding 
three, and every owner in reversion or remainder 
after a term not exceeding three years, shall, dur- 
ing his ownership, be entitled to all the rights and 
privileges and be subject to all the obligations 
and burdens of a corporator. Every attempted 
sale of shares otherwise than as annexed to the 
land shall be void. (Rev., s. 4002; Code, s. 1317; 
1868-9, c..164, s. 8; C. S. 5302.) 


§ 156-45. Shareholders to pay assessments. — 
Every corporator shall be bound to obey the law- 
ful by-laws of the company, and pay all dues law- 
fully assessed on him: Provided, he shall in no 
case pay more than his proportion of the expenses 
as fixed by this subchapter; and such dues may 
be collected in the corporate name in any court 
having jurisdiction; and every assessment duly 
docketed in the county where the land to be af- 
fected lies shall be a lien on the lands of the 
debtor which are connected with the corporation 
from the date of such docketing. (Rev., s. 4003; 
Code, s. 1318; 1868-9, c. 164, s. 9; C. S. 5303.) 


Cross Reference.—As to collection of assessments out of 
other property of delinquent, see section 156-106. 

Assessments—Lien upon Land.—An assessment made 
upon owners of lands constitutes a lien upon the lands 
therein and is enforceable by proceedings in rem in a court 
having equitable jurisdiction. Personal judgment against the 
defendant may not be had, as in actions arising ex con- 
tractu. Middle Canal Co. v. Whitley, 172 N. C. 100, 90 S. 
BE. 1; Long Creek Drainage Dist. v. Huffstetler, 173 N. C. 
52558 920.0 Eas cOGs 

Same—Enforcement by Justice of Peace.—Therefore, a 
justice of the peace has no jurisdiction over actions to en- 
force the payment of such assessments, and they will be 
dismissed upon motion to nonsuit when brought in that 
court. Middle Canal Co. v. Whitley, 172 N. C. 100, 90 S. E. 
1; Long Creek Drainage Dist. v. Huffstetler, 173 N. C. 523, 
92) Sen Re 3685 

Same—Execution.—Assessments, made in accordance with 
the ‘statute, become liens on the lands when properly certi- 
fied by the officers of the corporation and docketed in the 
office of the superior court of the proper county; and exe- 
cutions may issue directing that such lands be sold to pay 
the assessments and the costs. Middle Canal Co. v. Whitley, 
172) Nove 100; “S0ns5 0k. Ls 

Same—Review by Certiorari—The courts will review by 
writ of certiorari the action of the drainage corporation in 
making illegal assessments and enjoin such assessments 
that are absolutely void upon their face. Middle Canal Co. 
v. Whitley, 172 N. C. 100, 90 S. E. 1. 

Same—Collateral Attack.—An assessment, not 


that does 
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appear to be void on its face, cannot be attacked collater- 
oe Middle Canal Co. v. Whitley, 172 N. C. 100, 90 S. 

§ 156-46. Payment of dues entitles to use of ca- 
nal—Every corporator paying his dues legally 
assessed without regard to the number of his 
shares, shall be entitled to the full and free use of 
the canal for drainage and navigation, and of the 
road for passage and transportation. By-laws may 
be made to regulate these rights, but not so as 
to produce an inequality. (Rev., s. 4004; Code, s. 
1319; 1868-9, c. 164, s. 10; C. S. 5304.) 


§ 156-47. Rights of infant owners protected.— 
If any proprietor whose lands are adjudged to be 
benefited by a canal shall be an_ infant, 
no process . shall be issued against him 
during his minority, or within twelve months 
thereafter, to enforce payment of any assessment, 
and he may, at any time within such twelve 
months, apply to have any order, judgment, or 
decree made against him set aside as to him. If 
the infant or his guardian shall, during his minor- 
ity, and the twelve months next thereafter, pay the 
dues assessed on him, he shall have all the rights 
and privileges of corporator, to be exercised 
through his guardian. If the infant shall fail to 
pay, he shall not have any such rights, but if no 
action to set aside the judgment of the court cre- 
ating the corporation shall have been brought by 
him as aforesaid, or upon the decision of such ac- 
tion against him, he shall be entitled to receive his 
proper share of stock and to possess all the rights 
and be bound by all the liabilities of a corporator, 
including a liability for assessments made dur- 
ing his minority, but not for interest on such, 
nor for any penalty for their prior nonpayment. 
(Rev., s. 4005;. Code, s, 1320, 1868-9, c. 164, s. 
TIZIeS, os0a.) 


§ 156-48. Compensation for damage to lands.— 
If any proprietor of lands shall be damaged by 
any improvement proposed, the commissioners 
shall so report, and he shall be entitled to be 
compensated as may be just by the proprietor 
whose lands are benefited in proportion to the 
benefit to them respectively; but in estimating 
such damages the benefit shall be deducted, and 
such proprietor shall be entitled to all the rights 
and privileges of a corporator as respects the use 
of the improvement, but shall not be entitled to 
a vote, or be bound for the assessment, (Rev., s. 
4006; -Codé,'s: 1321301868-9,.1chetG4s05.412-0C, ae: 
5306.) 


§ 156-49. Dissolution of corporation. — If, from 
any cause, the canal or other improvement shall 
become or shall prove to be valueless, any cor- 
porator may apply as is provided in other cases 
of special proceedings, and the court may dis- 
solve the corporation created in connection with 
it. (Rev., s. 4007; Code, s. 1322; 1868-9, c. 164,m 
eta. Co. paO te) 


§ 156-50. Laborer’s lien for work on canal.— 
Whenever work or repair shall be done on such — 
canal and any of the parties owning lands liable 
to be assessed for such work or repairs shall fail 
or refuse to pay the amount assessed upon their 
lands, then and in that event the laborers per- 
forming such work shall have a lien upon such 
land to the extent of the amount assessed against 


[ 708 ] 


§ 156-51 


the same by the corporation, and such lien may 
be enforced in the same manner as provided by 
the laws of this state for the enforcement of la- 
borers’ liens. (Rev., s. 4009; 1899, c. 600, s. 2; C. 
S. 5308.) 


§ 156-51. Penalty for nonpayment of assess- 
ments.—Whenever any person whose lands have 
been adjudged liable to contribute to the main- 
tenance or repair of such canal shall fail 
or refuse to pay the amount assessed against 
his land for such maintenance or repair for 
thirty days after such payment has been de- 
manded by the company, then the company 
may give such person notice in writing of 
its intention to cut off his right of drainage into 
the canal, and if such person shall still neglect 
and refuse to pay such assessment for thirty days 
after such notice, then the company may proceed 
to so obstruct and dam up the ditches of such 
delinquent as will effectually prevent his draining 
into the canal. (Rev., s. 4010; 1899, c. 600, s. 3; 
Ca-moD09.) 


§ 156-52. Corporation authorized to issue bonds. 
—The corporations organized under this  sub- 
chapter are authorized to issue bonds to such an 
amount and in such denomination as they may 
elect, payable at such times as may be provided, 
and to sell the same at not less than par, the pro- 
ceeds of the sale of such bonds to be used for the 
payment of the costs of survey and construction 
and maintenance of the canal. The bonds shall 
constitute a lien upon the lands drained or im- 
proved by the canal as described in the reports 
@t.the commissioners: (1908, c. 75, s.i1;C.. S. 
5310.) 


§ 156-53. Payment of bonds eniorced.—Upon 
default of the payment of the interest or principal 
of such bonds, the holders of the bonds of th¢ 
corporations oganized under this subchapter shall 
have a right to enforce the lien created by § 156- 
52 by civil actions in the superior courts of the 
Biatega doOSarrs,.6. 2; C. 8: 5311.) 


SUBCHAPTER III. DRAINAGE 
DISTRICTS. 


Art. 5. Establishment of Districts. 


§ 156-54. Jurisdiction to establish districts. — 
The clerk of the superior court of any county in 
the State of North Caroiina shall have jurisdiction, 
power and authority to establish levee or drain- 
age districts either wholly or partly located in his 
county, and which shall constitute a political sub- 
division of the state, and to locate and establish 
levees, drains or canals, and cause to be con- 
structed, straightened, widened or deepened, any 
ditch, drain or watercourse, and to build levees 
or embankments and erect tidal gates and pump- 
ing plants for the purpose of draining and re- 
claiming wet, swamp or overflowed land; and it 
is hereby declared that the drainage of swamp 
lands and the drainage of surface water 
from agricultural lands and the  reclama- 
tion of tidal marshes shall be considered a public 
use and benefit and conducive to the public 
health, convenience and welfare, and that the 
districts heretofore and hereafter created under 
the law shall be and constitute political subdi- 
visions of the state, with authority to provide by 
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law to levy taxes and assessments for the- con- 
struction and maintenance of said public works. 
C1909, .c) 442 Vee toot eG, 7. G. 9, dbl 2.) 


Cross References.—As to provision that county prisoners 
may be used to maintain and keep up public drainage dis- 
tricts, see § 153-198. As to construction of this subchapter, 
see § 156-135. 

Editor’s Note.—This section, as amended by acts of 1921, 
ch. 7, extends the authority of the clerk of the superior 
court to the effect that he has now power to establish levee 
or drainage districts, either wholly or partly located in his 
county, whereas his authority, under the former section 
was limited to his county alone. 

Under the new section, the drainage districts constitute 
political subdivision of the state, ‘‘with authority to pro- 
vide by law to levy taxes and assessments for the construc- 
tion and maintenance of said public works.” 

Vested Rights Not Affected.—But the rights of landown- 
ers in the Mattamuskeet Drainage District having been de- 
termined in a court having jurisdiction as to assessments in 
proportion to the benefits conferred, cannot be affected by 
chapter 7, Public Laws of 1921, providing that ‘“‘the dis- 
tricts heretofore or hereafter created under the law shall be 
and constitute political subdivisions of the State,’ later en- 
acted, for such would be to impair the vested rights of 
those whose property had been assessed by the final judg- 
ment. O’Neal v. Mann, 193 N. C. 153, 136 S. E. 379. 

As to construction of drainage act for Mattamuskeet 
Lake, see Carter v. Commissioners, 156 N. C. 183, 72 S. E. 
380. 

The proceedings in forming a drainage district under 
the provisions of chapter 442, Public Laws 1909, is judicial 
and not administrative, and the amendment of chapter 
7, Public Laws 1921, making all districts theretofore or 
thereafter created a political subdivision of the State can- 
not affect vested rights of landowners acquired under or- 
ders, judgments, or decrees made in pursuance of the 
powers conferred by the original act. Broadhurst v. Board 
of Commissioners, 195 N. C. 439, 142 S. E. 477. 

Constitutionality——This and the following sections of the 


subchapter are constitutional. Lumber Co. v. Drainage 
Commissioners, 174 N. C. 647, 94 §S. KE. 457; Drainage 
Com’rs v. Mitchell, 170 N. C. 324, 87 S. E. 112; Banks v. 


Lane, 170 N. C. 14, 86 S. E. 713; Shelton v. White, 163 N. 
C. 90, 79 S. E. 427; In re Drainage District, 162 N.. C. 127, 
78 S. E. 14; Sanderlin v. Luken, 152 N. C. 738, 68 S. E. 
225. 

Same—Collateral Attack.—The drainage acts are  consti- 
tutional and the validity of a district laid off accordingly 
cannot be collaterally attacked. Banks v. Lane, 170 N. C. 
14, 86 S. E. 713; Newby v. Drainage District, 163 N. C. 24, 
79S. E. 266. 

Purpose and Nature—Scheme.—This subchapter authoriz- 
ing the establishment of certain levee or drainage districts, 
is to present a scheme for the drainage of lowlands in 
which the public of the locality are generally interested, is 
at once comprehensive, adequate and effecient, in which the 
rights of all persons to be affected have been fully consid- 
ered and protected,’ and is not objectionable on the ground 
that it is for the benefit of private landowners and not for 
public purposes. Sanderlin v. Tuken, 152 N. C. 738, 68 S. E. 
225. 

The drainage act, with its various amendments, is a state- 
wide public statute. Nesbit v. Kafer, 222 N. C. 48, 53, 21 
S. E; (2d): 903. 

Same—System.—This section adopts a system for the co- 
operation of landowners in the drainage of lands by forme 
ing drainage districts, which are to become quasi-public 
corporations, for the purpose of improving the health of the 
district and the fertility of the lands, under which the lands 
are assessed in proportion to the benefits derived and an 
organization is effected in each district, to execute and 
maintain a system of drainage. In re Drainage District, 162 
Ne Cs127.0180;  /Sane le 14: 

Same—Police Regulation.—The drainage of swamps and of 
surface water from agricultural lands in a drainage district 
are of public benefit and conducive to the public health, 
etc., thus falling within the police regulations; and proceed- 
ings thereunder are in the exercise of the right of eminent 
domain. ‘Taylor v. Commissioners, 176 N. C. 217, 96 S. E. 
1027. : 

Basis of Legislative Authority.—The authority of the Leg- 
islature to provide for the creation of levee and drainage 
districts is based upon the police power, the right of eminent 
domain, and the taxing power. Shelton vy. White, 163 N. C. 
90, 79 S. E. 427. 

Lands in Several Counties.—Where, 
Beaufort county, a drainage district, 


in a proceeding in 
comprising lands in 
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both Beaufort and Craven counties, is duly created and or- 
ganized under this and the following sections, and assess: 
ment rolls, showing assessments against each tract of land 
in the district, have been made and filed in each county, 
such assessments, as they become due, are liens upon the 
lands within the district to which they relate, and it is 
error for the court to dismiss an action in the nature of a 
mortgage foreclosure, for the collection of such drainage 
assessments against lands in Craven county, even where 
the assessment rolls for Craven county have been removed 
and there is left in that county no other record relating to 
the drainage district, except a map on which are shown 
the boundaries of the several tracts of land within the dis- 
trict in Craven county—the map itself being sufficient no- 
tice to a subsequent purchaser of the proceedings, including 
the assessment rolls filed in Beaufort county. Nesbit v. 
Kafer, 222 N. C. 48, 21 S. EB. (2d) 903. 

Clerk’s Authority Not a Delegation of Legislative Power. 
—The authority and powers conferred by this subchapter 
upon the clerk of the court is not a delegation of legislative 
power and duty to the judicial department of the State pro- 
hibited by the Constitution, the powers and duties conferred 
being of a judicial nature in relation to the prescribed proceed- 
ings to be instituted for the establishment of drainage dis- 
tricts. Sanderlin v. Luken, 152 N. C. 738, 68 S. E. 225. 

Right of Receiver to Intervene and Become Party to 
Suit in Federal Court.—See Board of Drainage Comr’s v. 
Lafayette Southside Bank, 27 Fed. (2d) 286. 

Proceedings Not Defective for Delay.—Proceedings for the 
establishment of a drainage district, under this and the follow- 
ing section of this article, and bonds to be issued therefor, 
will not be held as defective because further steps were not 
taken for several years after they had been commenced, the 
court holding, they were still pending, and because of the 
fact that the engineer and viewers did not file a profile map 
showing the surface of the ground, bottom grades, etc., at 
the time of the final report, as required by sec. 156-69, it ap- 
pearing that this was later done upon order of the board of 
drainage commissioners, and otherwise the provisions of the 
statutes had been strictly followed. Oden v. Bell, 185 N. C. 
403, 117 S. E. 340. 


§ 156-55. Venue; special proceeding. — When 
the lands proposed to be drained and created into 
a drainage district are located in two or more 
countiés, the clerk of the superior court of either 
county shall have and exercise the jurisdiction 
herein conferred, and the venue shall be in that 
county in which the petition is first filed. The 
law and the rules regulating special proceedings 
shall be applicable in this proceeding, so far as 
may be practicable; and the proceedings here- 
under may be ex parte or adversary. (1909, c. 
449 S50 88s (C, ssegat3,) 

Similar to a Proceeding in Rem.—Proceedings to form drain- 
age district under this subchapter, are regarded as proceed- 
ings in rem. ‘Taylor v. Commissioners, 176 N. C. 217, 96 S. E. 
1027; Banks v. Lane, 170 N. C. 14, 86 S. E. 713; Staton v. 
Staton, 148 N. C. 490, 62 S. E. 596. 

§ 156-56. Petition filed——A petition signed by a 
majority of the resident landowners in a pro- 
posed drainage district or by the owners of 
three-fifths of all the land which will be affected 
or assessed for the expense of the proposed im- 
provements may be filed in the office of the clerk 
of the superior court of any county in which a 
part of the lands is located, setting forth that any 
specific body or district of land in the county and 
adjoining counties, described in such a way as to 
convey an intelligent idea as to the location of 
such land, is subject to overflow or too wet for 
cultivation, and the public benefit or utility or 
the public health, convenience or welfare will be 
promoted by draining, ditching, or leveeing the 
same or by changing or improving the natural 
watercourses, and setting forth therein, as far as 
practicable, the starting point, route, and termi- 
nus and lateral branches, if necessary, of the pro- 
posed improvement. : 

The petition will also show whether or not the 
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proposed drainage is for the reclamation of lands 
not then fit for cultivation or for the improve- 
ment of land already under cultivation. It shall 
also state that, if a reclamation district is pro- 
posed to be established, such lands so reclaimed 
will be of such value as to justify the reclamation. 
(1909, ¢. 442, s. 251921, c.765° Pub. oc. 19235. c: 
88... $.029 M1.925,1C.7 BS201927,.c). 984. C5. 95914.) 


Local Modification.—Edgecombe: 1937, c. 278; 1939, c. 7; 
Halifax: 1939, c. 227; Hertford: 1939, ec. 371; Iredell: 1925, c. 
144; Nash: 1939, c. 376; Northampton: 1939, c. 227; Pitt: 
1925, c. 205; Robeson: 1925, c. 144; Rowan: 1925, c. 144. 

Editor’s Note.—By Public Laws, 1921, ch. 76, a proviso 
was added to this section, to the effect that in case of the 
construction of a particular improved highway, necessitat- 
ing the digging of a drainage canal through the lands of 
residents of the county, it should not be necessary that the 
petition be signed by a majority of the resident landowners, 
or by the owners of three-fifths of all the land which will be 
affected or assessed, but that the petition should have the 
same effect if filed by the state highway commission. This 
amendment was repealed by Public Local Laws 1923, c. 88, 
inapplicable to Franklin, Hyde, Nash and Wilson Counties, 
and also by Public Laws 1925, ch. 85. ‘The act of 1923 added 
a proviso to this section which was also repealed by the 
said act of 1925. ‘The final paragraph of the section was 
added by Pub. Laws, 1927, ch. 98. For the distinction be- 
tween the reclamation districts and improvement districts, 
see section 156-62, par. 5. 

Statutory Number of Owners Is Sufficient.—It is not nec- 
essary that every owner of land within a drainage district 
should have assented to its formation when the statutory 
number thereof have done so. Taylor vy. Commissioners, 176 
Ne C217 96tSF a1027: 

A Flexible Proceeding.—This is a flexible proceeding, and 
to be modified and molded by decrees from time to time 
to promote the objects of the proceeding. In re Lyon Swamp 
Drainage District, 175 N. C. 270, 272, 95 S. E. 485; Staton 
v. Staton, 148 N. C. 490, 62 S. E. 596; Adams v. Joyner, 147 
NetCrr 77,800 1S2- ne 25¢ 

Property Should Be Described.—One of the essentials of 
the proceeding is that the property sought to be charged shall 
be identified by description in the proceedings. Dover Lum- 
ber Co. v. Board, 173 N. C. 117, 119, 91 S. E. 714, 845. 


§ 156-57. Bond filed and summons issued.—Up 
on filing with the petition a bond for the amount 
of fifty dollars per mile for each mile of the ditch 
or proposed improvement, signed by two or 
more sureties or by some lawful and authorized 
surety company, to be approved by the clerk of 
superior court, conditioned for the payment of 
all costs and expenses incurred in the proceed- 
ing in case the court does not grant the prayer 
of the petition, the clerk shall issue a summons 
to be served on all the defendant landowners 
who have not joined in the petition and whose 
lands are included in the proposed drainage dis- 
trict. The summons may be served by publica- 
tion as to any defendants who cannot be person- 
ally served as provided by law. (1909, c. 442, 
5, Oca Ge oe oed oo) 


Cross Reference.—See T,ocal Modification under § 156-56. 

In General.—The drainage laws of North Carolina have 
been largely copied from the acts in Indiana and Illinois, and 
following the construction of these acts in these and other 
States for the long period of time the acts have been in 
force, it is essential that notice of summons in all such pro- 
ceedings be given to all parties who will be affected thereby. 
Dover Lumber Co. v. Board of Commissioners, 173 N. C. 117, 
118, 91 S. E. 714, 845. 


Summons on All Landowrers.—This section is mandatory 
in requiring a “‘summons to be served on all the defendant 
landowners who have not joined in the petition and whose 
lands are included in the proposed drainage district.’’ Dover 
Lumber Co. v. Board of Commissioners, 173 N. C. 117, 118, 
91 S. E. 714, 845. “But the statute requires only landowners 
to be made parties in such drainage proceedings.’’ Dover 
Lumber Co. v. Board of Commissioners, 173 N. C. 117, 120, 91 
SOE 7142. Bao: 

Same—Mortgagee Not Included.—It would interfere with a 
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much-needed public development if, as a prerequisite there- 
to, and before a final order can be made, all defects of title 
and mortgages or liens that may be claimed must be looked 
up and adjudicated. It is sufficient that summons shall be 
served upon the parties in possession under an apparent legal 
title, and that before final adjudication notice shall be given 
in the manner prescribed in order that parties claiming liens 
by mortgage or otherwise, or title to the land adversely to 
those in possession, shall have opportunity to come in and 
oppose confirmation of the final report. Banks v. Lane, 170 
N. C. 14, 17, 86 S. E. 713. See Drainage Commissioners v. 
Eastern Home, etc., Ass’n, 165 N. C. 697, 701, 81 S. E. 947. 

Effect of Failure to Serve Summons.—Where a landowner 
having an interest within the meaning of the statute, has 
not been served, and it does not appear that he was an ap- 
parent party, an order laying an assessment on his property 
is void, and the proceedings as they relate to him are a nul- 
lity, and the assessment may be restrained. Banks v. Lane, 
170 N. C. 14, holding a mortgagee not a necessary party, cited 
and distinguished. Dover Lumber Co. v. Board of Com- 
missioners, 173 N. C. 117, 91 S. E. 714, 845. 

Same—Subsequent Notification——The proceedings for form- 
ing a drainage district are in rem; and where a valid statute 
has been complied with therein, and it appears that an owner 
has not been served with process, it is admissible to notify 
him, in possession, nunc pro tunc, and have the lands there- 
in assessed. ‘Taylor v. Commissioners, 176 N. C. 217, 96 S. 
TS Tee 


§ 156-58. Publication in case of unknown own- 
ers.—If at the time of the filing of the petition, 
or at any time subsequent thereto, it shall be 
made to appear to the court by affidavit or other- 
wise that the owners of the whole or any share 
of any tracts of land, whose names are unknown, 
and cannot after due diligence be ascertained by 
the petitioners, the court shall order a notice in 
the nature of a summons to be given to all such 
persons by a publication of the petition, or of the 
substance thereof, and describing generally the 
tracts of land as to which the owners are un- 


‘known, with the order of the court thereon, in 


some newspaper published in the county where- 
in the land is located, or in some other county 
if no newspaper shall be published in the first- 
named county, which newspaper shall be desig- 
nated in the order of the court, and a copy of 
such publication shall be also posted in at least 
three conspicuous places within the boundaries 
of the proposed district, and at the courthouse 
door of the county. Such publication in a news- 
paper and by posting shall be made for a period 
of four weeks. After the time of publication 
shall have expired, if no person claiming and as- 
serting title to the tracts of land and entitled to 
notice shall appear, the court in its discretion 
may appoint some disinterested person to repre- 
sent the unknown owners of such lands, and 
thereupon the court shall assume jurisdiction of 
the tracts of land and shall adjudicate as to such 
lands to the same extent as if the true owners 
were present and represented, and shall proceed 
against the land itself. If at any time during 
the pendency of the drainage proceeding the true 
owners of the lands shall appear in person, they 
may be made parties defendant of their own mo- 
tion and without the necessity of personal serv- 
ice, and shall thereafter be considered as parties 
to the proceeding; but they shall have no right 
to except to or appeal from any order or judg- 
ment theretofore rendered, as to which the time 
for filing exceptions on notice shall have ex- 
Mired, (1911, c. 67, s. 1; C. S/ 5316.) 


Owners Bound if Section Is Followed.—By virtue of. the 
notice required by this section the owners of land have op- 
portunity to intervene and assert any right they might have 
to oppose the proceeding, if deemed contrary to their inter- 
est. Not having done so, they are bound by the judgment 
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under which the bonds were issued for this improvement, 
Banks v. Lane, 170 N. C. 14, 16, 86 S. E. 713. 

Judgment Presumed Regular.—Where publication in ac- 
cordance with this section has been made, every presump- 
tion is in favor of the regularity of the judgment. Taylor v. 
Commissioners, 176 N. C. 217, 225, 96 S. E. 1027. 


Mortgagee Must Assert Rights.—Notice by publication 1s 
given in proceedings to form a drainage district under this 
section, of the filing of the report in the office of the clerk 
of the Superior Court, which is open to inspection to the 
landowner or cther person interested, and a mortgagee of 
lands who does not intervene and assert his rights to op- 
pose the proceedings is bound by the final judgment. Banks 
Val dane;1706 Ne iC. 114586) S20. 713. 


§ 156-59. Board of viewers appointed by clerk. 
—Upon the return day the clerk shall appoint 
a disinterested and competent civil and drainage 
engineer and two resident freeholders of the 
county or counties in which the lands are lo- 
cated as a board of viewers to examine the lands 
described in the petition and make a preliminary 
report thereon. ‘The drainage engineer shall be 
appointed upon the recommendation of the board 
of conservation and development; and no member 
of the board of viewers so appointed shall own 
any land within the boundaries of the proposed 
district. In the selection of the two members of 
the board of viewers, other than the engineer, the 
clerk before making the appointment shall make 
careful inquiry into the character and qualifica- 
tions of the proposed members, to the end that 
the members so appointed shall possess the nec- 
essary character, capacity, fitness, and impartiality 
for the discharge of their important duties. (1909, 
Gn 442 vewe, 1917, Cc. 152, 92°13 C. Si estis) 

Cross Reference.—See Local Modification under § 156-56. 


§ 156-60. Attorney for petitioners.—The peti- 
tioners shall select some learned attorney or at- 
torneys to represent them, who shall prosecute 
the drainage proceeding and advise with the pe- 
titioners and board of viewers, and shall agree 
upon the compensation for his professional serv- 
ices up to the time when the district shall be es- 
tablished and the board of drainage commission- 
ers elected, or as nearly so as the same may be 
approximated. If the petitioners are unable to 
agree upon the selection of an attorney or attor- 
neys, the selection may be made by the clerk of 
the court. The foregoing provision shall not in- 
terfere with the right of any individual petitioner 
in the selection of an attorney to represent his 


individual interests if he shall deem the same 
desirable or necessary. (1917, c. 152, s. 1; C. S. 
5318.) 


§ 156-61. Estimate of expense and manner of 
payment.—The clerk shall make an estimate of 
the aggregate sum of money which shall appear 
to be necessary to pay all the expenses incident 
to the performance of the duties by the board 
of viewers, including the compensation of the 
drainage engineer and his necessary assistants, 
and also including the sum for the compensation 
of the attorney for the district, and such court 
costs as may probably accrue, which estimates 
shall embrace the period of services up to and 
including the establishment of the drainage dis- 
trict and the selection and appointment of the 
board of drainage commissioners. The clerk 
shall then estimate the number of acres of land 
owned or represented by the petitioners, as 
nearly so as may be practicable without actual 
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survey, and shall assess each acre so represented 
a level rate per acre, to the end that such assess- 
ment will realize the sum of money which he has 
estimated as necessary to pay all necessary costs 
of the drainage proceeding up to the time of the 
appointment of the drainage commissioners, as 
above provided. The assessment above provided 
for which has been or may hereafter be levied 
shall constitute a first and paramount lien, second 
only to State and county taxes, upon the lands so 
assessed, and shall be collected in the same man- 
ner and by the same officers as county taxes are 
collected. The board of viewers, including the 
drainage engineer, shall not be required to 
enter upon the further discharge of their du- 
ties until the amount so estimated and assessed 
shall be paid in cash to the clerk of the court, 
which shall be retained by him as a court fund, 
and for which he shall be liable in his official ca- 
pacity, and he shall be authorized to disburse 
the same in the prosecution of the drainage pro- 
ceeding. Unless all the assessments shall be 
paid within a time to be fixed by the court, 
which may be extended from time to time, no 
further proceedings shall be had, and the pro- 
ceeding shall be dismissed at the cost of the pe- 
titioners. If the entire sum so estimated and 
assessed shall not be paid to the clerk within the 
time limited, the amounts so paid shall be re- 
funded to the petitioners pro rata after paying 
the necessary costs accrued. Nothing herein 
contained shall prevent one or more of the peti- 
tioners from subscribing and paying any sum in 
addition to their assessment in order to make up 
any deficiency arising from the delinquency of 
one or more of the petitioners. When the sum 
of money so estimated shall be paid, the board of 
viewers shall proceed with the discharge of their 
duties, and in all other respects the proceeding 
shall be prosecuted according to the law. After 
‘the district shall have been established and the 
board of drainage commissioners appointed, it 
shall be the duty of the board of drainage com- 
missioners to refund to each of the petitioners 
the amount so paid by them as above provided, 
out of the first moneys which shall come into 
the hands of the board from the sale of bonds or 
otherwise, and the same shall be included in as- 
certaining the total cost of improvement. (1917, 
GALSS eet * ALO4E E942 weLAS) SOD 

Editer’s Note.—The third sentence of this section was 
added by the 1941 amendment, which became effective March 
15, 1941 and did not apply to pending litigation. 

§ 156-62. Examination of lands, and preliminary 
report—The board of viewers shall proceed to 
examine the land described in the petition, and 
other land if necessary to locate properly such 
improvement or improvements as are petitioned 
for, along the route described in the petition, or 
any other route answering the same purpose if 
found more practicable or feasible, and may 
make surveys such as may be necessary to de- 
termine the boundaries and elevation of the sev- 
eral parts of the district, and shall make and re- 
turn to the clerk of the superior court within 
thirty days, unless the time shall be extended 
by the court, a written report, which shall set 
forth: 
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2. Whether it will benefit the public health or 
any public highway or be conducive to the gen- 
eral welfare of the community. 

3. Whether the improvement proposed will 
benefit the lands sought to be benefited. 

4. Whether or not all the lands that are bene- 
fited are included in the proposed drainage dis- 
trict. 

5. Whether or not the district proposed to be 
formed is to be a reclamation district or an im- 
provement district. A reclamation district is de- 
fined to be a district organized principally for 
reclaiming lands not already under cultivation. 
An improvement district is defined to be a dis- 
trict organized principally for the improvement 
of lands then under cultivation. The board of 
viewers shall further report, if the district is a 
reclamation district within the above definition, 
whether or not the proposed drainage would be 
justified by the additional value for agricultural 
purposes given to land so drained. 

They shall also file with this report a map of 
the proposed drainage district, showing the lo- 
cation of the ditch or ditches or other improve- 
ment to be constructed and the lands that will 
be affected thereby, and such other information 
as they may have collected that will tend to 
show the correctness of their findings. (1909, 
en CUO, Ou Be mle ie en Clee WS We (Cy Sy ses), 

Editor’s Note.—Paragraph 5, 


lamation districts and improvement districts, 
by Pub. Laws 1927, ch. 98, sec. 2. 


distinguishing between rec- 
was added 


§ 156-63. First hearing of preliminary report.— 
The clerk of the superior court shall consider 
this report. If the viewers report that the drain- 
age is not practicable or that it will not benefit 
the public health or any -public highway or be 
conducive to the general welfare of the commun- 
ity, and the court shall approve such findings, 
the petition shall be dismissed at the cost of the 
petitioners, and such petition shall likewise be 
dismissed at the cost of the petitioners if it is 
sought to set up a reclamation district and the 
viewers report that the cost of reclaiming the 
land would be so great as not to justify the ex- 
pense of draining it. Such petition or proceed- 
ing may again be instituted by the same or ad- 
ditional landowners at any time after six months, 
upon proper allegations that conditions have 
changed or that material facts were omitted or 
overlooked. If the viewers report that the drain- 
age is practicable and that it will benefit the 
public health or any public highway or be con- 
ducive to the general welfare of the community, 
and the court shall so find, then the court shall 
fix a day when the report will be further heard 
and considered. (1909, c. 442, s. 4; 1927, c. 98, 
s. 3; C. S. 5321.) 

Editor’s Note.—The last part of the second sentence of this 
section, providing that the petition be dismissed where it is 
sought to set up a reclamation district and the viewers 
report unfavorably as to the cost, was added by Pub. Laws 
1927, ch. 98, sec. 3. 

Date for Objections Set by Clerk.—When the two free- 
holders and surveyors have acted upon the preliminary or- 
der of the clerk of the Superior Court in proceedings to es- 
tablish a drainage district and the required report is made 
by them to the clerk, as to whether the proposed improve- 
ment is practicable and conducive to the general welfare 


of the district proposed, or whether the lands included will 
be benefited, etc., and the report filed with map and other 


: rf ‘ ; é 

1. Whether .the proposed drainage is practi- things required, it is then the clerk’s duty, under this sec- 

cable or not. tion if the report is favorable, to approve the same and give 
[712] 


nd 


He. 


'§ 156-64 


notice of the date to hear objection, which then may be made 
by any person whose land has been embraced, that his land 
be excluded, which may raise an issue of fact as to whether 
his lands have been benefited or not. Shelton v. White, 
1637NeF C290; 479 /S. 1B. 427; 


§ 156-64. Notice of further hearing.—lIf the peti- 
tion is entertained by the court, notice shall be 
given by publication for two consecutive weeks 
in some newspaper of general circulation within 
the county or counties, if one shall be published 
in such counties, and also by posting a written 
or printed notice at the door of the courthouse 
and at five conspicuous places within the drainage 
district, that on the date set, naming the day, the 
court will consider and pass upon the report of 
the viewers. At least fifteen days shall intervene 
between the date of the publication and the post- 
ing of the notices and the date set for the hear- 
ing, (1909, c. 442, s. 5; C. S. 5322.) 


§ 156-65. Further hearing, and district estab- 
lished.—At the date appointed for the hearing the 
court shall hear and determine any objections 
that may be offered to the report of the viewers. 
If it appear that there is any land within the pro- 
posed levee or drainage district that will not be 
affected by the leveeing or drainage thereof, such 
lands shall be excluded and the names of the 
owners withdrawn from such proceeding; and 
if it shall be shown that there is any land not 
within the proposed district that will be affected 
by the construction of the proposed levee or 
drain, the boundary of the district shall be so 
changed as to include such land, and such addi- 
tional land owners shall be made parties. plain- 
tiff or defendant, respectively, and summons 
shall issue accordingly, as hereinbefore provided. 
After such change in the boundary is made, the 
sufficiency of the petition shall be verified, to de- 
termine whether or not it conforms to the re- 
quirements hereinbefore provided. The efficiency 
of the drainage or levees may also be determined, 
and if it appears that the location of any levee 
or drain can be changed so as to make it more 
effective, or that other branches or spurs should 
be constructed, or that any branch or spur pro- 
jected may be eliminated or other changes made 
that will tend to increase the benefits of the pro- 
posed work, such modification and changes shall 
be made by the board. The engineer and the 
other two viewers may attend this meeting and 
give any information or evidence that may be 
sought to verify and substantiate their report. 
If necessary, the petition, as amended, shall be 
referred by the court to the engineer and two 
viewers for further report. The above facts 
having been determined to the satisfaction of 
the court, and the boundaries of the proposed 
district so determined, it shall declare the es- 
tablishment of the drainage or levee district, 
which shall be designated by a name or number, 
for the object and purpose as herein set forth. 

If any lands shall be excluded from the dis- 
trict because of the court having found that such 
lands will not be affected or benefited, and the 
names of the owners of such lands have been 
withdrawn from such proceeding, but such lands 
are so situated as necessarily to be located 
within the outer boundaries of the district, such 
fact shall not prevent the establishment of the 
district, and such lands shall not be assessed for 
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any drainage tax; but this shall not prevent the 
district from acquiring a right of way across 
such lands for constructing a canal or ditch or 
for any other necessary purpose authorized by 
law. 

The court shall further determine, if it is sought 
to establish a reclamation district, whether or not 
the increased value of the particular land should 
be so great as to justify the cost and expenses of 
its reclaiming. (1909, c. 442, s. 6; 1911, c. 67, s. 2; 
1927%,).c. 08, 6,45. C. 3.15323.) 


Editor’s Note.—By Pub. Laws 1927, ch. 98, sec. 4 the last 
sentence of this section was added. ‘This addition applies 
when the proposed district is a reclamation district. The 
distinction between reclamation and improvement districts 
was introduced by ch. 98, Pub. Laws 1927 and references to 
it will be found in sections 156-56, 156-62, 156-63, and 156-98. 
The two classes of districts are defined in section 156-62, 
Pateyos 

Minority Landowner Cannot Contest Formation of Dis- 
trict—A minority landowner included in a proposed drain- 
age district to be laid out may not contest the formation 
of the district, but can raise only the issue as to his bene- 
fits therefrom. Shelton v. White, 163 N. C. 90, 79 S. E. 
427. 

Same—Public Benefit Governs.—It is because of the bene- 
fits which accrue to the public from the establishment of a 
drainage district under the statute, that power conferred 
thereby upon the court to include lands of owners who are 
unwilling to sign the petition, or who oppose the establish- 
ment of the district is sustained. O’Neal v. Mann, 193 
Ne Cen 5oil62,8 150m omer. 8679. 

Signer of Original Petition Can Object.—Upon report of 
the viewers and surveyors at the final hearing in proceed- 
ings to lay off a drainage district, one who signed the orig- 
inal petition may have ascertained from the information 
contained in the report, contrary to his previous opinion, 
that the cost of the improvements and damages will amount 
to more than the benefits to his land, and hence he may then 
file his objections, and the same procedure is then open to 
him as if he had not signed the petition. Shelton v. White, 
163, Ne Ce 904 79) Si En 427. 

Small District Within Larger—A smaller drainage district 
may be laid off within the boundaries of a larger one, there- 
tofore organized, the purposes of each harmonizing with the 
purposes of the other. Drainage Commissioners v. Eastern 
Homes ete:, Assn, 165, .N; Ci5697, 9810 S2 be 947. 


§ 156-66. Right of appeal—Any person owning 
lands within the drainage or levee district which 
he thinks will not be benefited by the improve- 
ment and should not be included in the district 
may appeal from the decision of the court to the 
superior court of such county, in term-time, by 
filing an appeal, accompanied by a bond con- 
ditioned for the payment of the costs if the ap- 
peal should be decided against him, for such sum 
as the court may require, not exceeding two 
hundred dollars, signed by two or more solvent 
sureties or in some approved surety company to 
be approved by the court. (1909, c. 442, s. 8; C. 
S. 5324.) 


Cross Reference.—As to appeal from final hearing, see sec- 
tion 156-75 and notes. 

Power to Change Route.—See annotations under 
136-45. 

Proceedings upon Appeal.—A petition for the establish- 
ment of a drainage district of a majority of the resident 
landowners or of the owners of three-fifths of the land there- 
in, approved by the report of the viewers and surveyor and 
affirmed by the clerk, permits a majority owner to raise 
only the issue of fact for the jury to determine as to the 
benefit to his lands; and should the jury find in favor of the 
objector, he is not entitled as a matter of right to have his 
land excluded, but it is for the judge to decide whether this 
may be done without injury to the district, and if not, he 
may order that such land be retained, upon payment of the 
damages to be awarded by the jury, as in condemnation of 
lands; all other matters embodied in the report are subject 
to approval by the clerk, and reviewal by the judge without 
the intervention of a jury, being questions of fact. Shelton 
v. White, 163 N. C. 90, 79 S. I. 427. 


section 
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Proper Appeal Is Notice to Purchaser of Bond.—Where 
the owner of land in a drainage district has duly excepted 
under this section and again under section 156-75 and ap- 
pealed, the purchaser of bonds issued by the district takes 
with notice of the rights of the complaining party so ex- 
cepting, and acquires the bonds subject thereto. Drainage 
District v.. Parks, 170) IN. (C. 435, 8/29. By 229; 

Effect of Failure to Appeal.—Under the Drainage Act ap- 
peals are separately provided for under this section when 
the drainage district has been laid off, and under section 156- 
75 when the final act is passed upon; and where the com- 
plaining owner of land in the district has not entered an 
exception under either of thest two sections as the statute 
provides, and bonds have been duly issued on the lands of 
the district for drainage purposes, and thereafter application 
has been made by the commissioners for the issuance of ad- 
ditional bonds, in the further proceedings he may not be 
permitted to go back and change the formation of the district 
and the classification and assessments already made, by at< 
tacking the reports of the engineers and viewers, and with- 
draw a large part of his lands from the district thereto 
fore formed. Drainage District v. Parks, 170 N. C. 435, 
87 S. E. 229. 


§ 156-67. Condemnation of land.—If it shall be 
necessary to acquire a right of way or an outlet 
over and through lands not affected by the drain- 
age, and the same cannot be acquired by pur- 
chase, then and in such event the power of emi- 
nent domain is hereby conferred, and the same 
may be condemned. The owners of the land pro- 
posed to be condemned may be made parties de- 
fendant in the manner of an ancillary proceeding, 
and the procedure shall be substantially as pro- 
vided by law for the condemnation of rights of 
way for railroads so far as the same may be ap- 
plicable, and such damages as may be awarded 
as compensation shall be paid by the board of 
drainage commissioners out of the first funds 


which shall be available from the proceeds of 
sale of bonds or otherwise. (1909, c. 442, s. 7; C. 
S. 5325.) 


§ 156-68. Complete survey ordered.— After the 
district is established the court shall refer the 
report of the engineer and viewers back to them 
to make a complete survey, plans, and specifica- 
tions for the drains or levees or other improve- 
ments, and fix a time when the engineer and 
viewers shall complete and file their report, not 
exceeding sixty days. (1909, c. 442, s. 9; C. S. 
5326.) 


§ 156-69. Nature of the survey. — The engineer 
and viewers shall have power to employ such as- 
sistants as may be necessary to make a complete 
survey of the drainage district, and shall enter 
upon the ground and make a survey of the main 
drain or drains and all its laterals. The’ line of 
each ditch, drain, or levee shall be plainly and 
substantially marked on the ground. The course 
and distance of each ditch shall be carefully noted 
and sufficient notes made, so that it may be ac- 
curately plotted and mapped. A line of levels shall 
be run for the entire work and sufficient data se- 
cured from which accurate profiles and plans 
may be made. Frequent bench marks shall be 
established along the line, on permanent objects, 
and their elevation recorded in the field books. 
If it is deemed expedient by the engineer and 
viewers, other levels may be run to determine 
the fall from one part of the district to another. 
If an old watercourse, ditch, or channel is being 
widened, deepened, or straightened, it shall be 
accurately cross-sectioned, so as to compute the 
number of cubic yards saved by the use of such 
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old channel. A drainage map of the district 
shall then be completed, showing the location of 
the ditch or ditches and other improvements 
and the boundary, as closely as may be deter- 
mined by the records, of the lands owned by 
each individual landowner within the district. 
The location of any railroads or public highways 
and the boundary of any incorporated towns or 
villages within the district shall be shown on the 
map.. There shall also be prepared to accom- 
pany this map a profile of each levee, drain, or 
watercourse, showing the surface of the ground, 
the bottom or grade of the proposed improve- 
ment, and the number of cubic yards of exca- 
vation or fill in each mile or fraction thereof, and 
the total yards in the proposed improvement 
and the estimated cost thereof, and plans and 
specifications, and the cost of any other work 
required to be done. (1909, c. 442, s. 10; C. S. 
5327.) 


§ 156-70. Assessment of damages. — It shall he 
the further duty of the engineer and viewers to 
assess the damages claimed by any one that are 
justly right and due to him for land taken or for 
inconvenience imposed because of the construc- 
tion of the improvement, or for any other legal 
damages sustained. Such damages shall be con- 
sidered separate and apart from any benefit the 
land would receive because of the proposed work, 
and shall be paid by the board of drainage com- 
missioners when funds shall come into their 
hands? M(1909scim44o Soe 11s TON em eS Set Onc: 
1IG2 sth Ca Se 6328!) 


Independent Action for Damages.—The principles that 
conclude parties to proceedings in the formation of drainage 
districts under the statute by final judgment, from a recov- 
ery of damages to their lands, applies to such as may have 
accrued in the laying out and the establishment of the dis- 
trict under the procedure prescribed, and does not prevent 
an injured proprietor, within or without the district, from 
maintaining his independent action to recover damages caused 
by an unauthorized and substantial departure from the scheme 
and plan established by the decrees and orders in the cause, 
nor where the damage complained of is attributable to the 
negligence of the company, or its officers or agents in carry- 
ing out the proposed work. Spencer v. Wills, 179 N. C. 
755 2102 So) eS: ; 

Same—Permanent Damages Recoverable.—The whole of 
plaintiff’s lands were originally included in a drainage 
district to be established under the statutory provisions, 
but the final judgment so restricted and modified the sur- 
vey, plat and boundaries as to exclude all except a com- 
paratively small portion of the land, the preliminary survey 
showing that a canal would go through the land included 
as well as through the land, or a large part thereof, ex- 
cluded by the final judgment. There was no evidence that 
ancillary proceedings for this outside lands by condemnation 
had been resorted to and it was held, that the plaintiff, in 
his independent action, may elect to recover the permanent 
damages caused to his land. Sawyer v. Drainage Dist., 179 
Ne Ce 1182), 102 eS 2 3273: 

Damage to Timber Included.—While under the drainage 
acts no assessments for benefits can be made against the 
owner of timber interests, only the land itself being liable, 
the owner of the land and of timber, within the district, by 
the provision of the statute, when made a party to the pro- 
ceedings and duly notified, is required to present his claim 
for the entire injury, inclusive of that to his timber, and 
the damages to the timber should thus be included and al- 
lowed in the final judgment in the proceedings. Lumber Co. 
v. Drainage Com’rs, 174 N. C.-647, 94 S. E. 457. 

(Pendency of Proceedings—Notice to Landowners.—The pend- 
ency of a proceeding to lay off a drainage district under the 
provisions of the act is notice to all the lands embraced in 
the district. Newby v. Drainage District, 163 N. C. 24, 79 S. 
FE. 266. 

Same—Notice to Grantees.—And the grantees thereof are 
bound by the statutory requirements as to the procedure 
to recover damages to the lands, as were their grantors who 
were parties to the proceedings and who owned the lands 
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at that time. Newby v. Drainage District, 163 N. C. 24, 79 
S. E. 266. 

§ 156-71. Classification of lands.—It shall be the 
further duty of the engineer and viewers to per- 
sonally examine the land in the district and class- 
ify it with reference to the benefit it will receive 
from the construction of the levee, ditch, drain, 
or water-course or other improvement. In the 
case of drainage, the degree of wetness on the 
land, its proximity to the ditch or a natural out- 
let, and the fertility of the soil shall be considered 
in determining the amount of benefit it will re- 
ceive by the construction of the ditch. The land 
benefited shall be separated in five classes. The 
land receiving the highest benefit shall be marked 
“Class A”; that receiving the next highest benefit, 
“Class B”; that receiving the next highest benefit, 
“Class C”’; that réceiving the next highest benefit, 
“Class D,” and that receiving the smallest benefit, 
“Class E.” The holdings of any one land owner 
need not be all in one class, but the number of 
acres in each class shall be ascertained, though its 
boundary need not be marked on the ground or 
shown on the map. ‘The total number of acres 
owned by one person in each class and the total 
number of acres benefited shall be determined. The 
total number of acres of each class in the entire 
district shall be obtained and presented in tabu- 
lated form. The scale of assessment upon the sev- 
eral classes of land returned by the engineer and 
viewers shall be in the ratio of five, four, three, 
two, and one; that is to say, as often as five mills 
per acre is assessed against the land in “Class A,” 
four mills per acre shall be assessed against the 
land in ‘Class B,” three mills per acre in “Class 
C,” two mills per acre in “Class D,” and one mill 
per acre in “Class FE.” This shall form the basis 
of the assessment of benefits to the lands for 
drainage purposes. In any district lands may be 
included which are not benefited for the agricul- 
ture or crop production, or slightly so, but which 
will receive benefit by improvement in health 
conditions, and as to such lands the engineer and 
viewers may assess each tract of land without 
regard to the ratio and at such a sum per acre 
as will fairly represent the benefit of such lands. 
Villages or towns or parts thereof and smal! par- 
cels of land located outside thereof and used pri- 
marily for residence or other specific purposes, 
and which require drainage, may also be included 
in any drainage district which by reason of their 


‘improved conditions and the limited area in each 


parcel under individual ownership, it is imprac- 
ticable to fairly assess thé benefits to each sepa- 
rate parcel of land by the ratio herein provided, 
and as to such parcels of land the engineer and 
viewers may assess each parcel of land without 
regard to the ratio and at a higher rate per acre 
respectively by reason of the greater benefits. If 
the streets or other property owned by any incor- 
porated town or village are likewise benefited by’ 
such drainage works, the corporation may be as- 
sessed in proportion to such benefits, which as- 
sessment shall constitute a liability against the 
corporation and may be enforced as provided by 
fern (1.900; Cc, 449. 5.123. 1923, ¢. 217,.8. 13-Cy§. 
5329.) 

Cross Reference.—See § 156-104 as to application of this 
‘section. 


Editor’s Note.—This section was amended by Pub. Laws 
1923, ch. 217, sec. 1, by the addition of the last three sen- 
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tences providing for the inclusion in a drainage district of 
lands which are not benefitted for agricultural purposes, 
but which receive other benefits. A, higher rate of assess- 
ment is provided when the benefits are greater. 

Classification May Be Discretionary in Local Act.—The 
Legislature, in authorizing the establishment of a drainage 
district, may very largely commit to the commissioners the 
exercise of their judgment as to what should be done in 
carrying out the general provisions specified by the statute, 
and the special act of the Legislature creating the Gaston 
County Drainage Commission, ch. 427, Public-Iocal Laws 
of 1911, thus construed, does not relieve a landowner therein 
from paying his authorized assessments for benefits solely 
because the commission failed to strictly and literally divide 
the lands into the number of classes therein set out. Mitchen 
v. Drainage Com., 182 N. C. 511, 109 S. EF. 551. 


§ 156-72. Extension of time for report.—In case 
the work is delayed by high water, sickness, or 
any other good cause, and the report is not com- 
pleted at the time fixed by the court, the engineer 
and viewers shall appear before the court and state 
in writing the cause of such failure and ask for 
sufficient time in which to complete the work, 
and the court shall set another date by which the 
report shall be completed and filed. (1909, c. 442, 
s. 14; C. S. 5330.) 


§ 156-73. Final report filed; notice of hearing.— 
When the final report is completed and filed it 
shall be examined by the court, and if it is found 
to be in due form and in accordance with the law 
it shall be accepted, and if not in due form it may 
be referred back to the engineer and viewers, 
with instructions to secure further information, to 
be reported at a subsequent date to be fixed by 
the court. When the report is fully completed and 
accepted by the court a date not less than twenty 
days thereafter shall be fixed by the court for the 
final hearing upon the report, and notice thereof 
shall be given by publication in a newspaper of 
general circulation in the county and by posting 
a written or printed notice on the door of the 
courthouse and at five conspicuous places 
throughout the district, such publication to be 
made for at least two weeks before the final hear- 
ing. During this time a copy of the report shall 
be on file in the office of the clerk of the supe- 
rior court, and shall be open to the inspection of 
any landowner or other person interested within 
the district. (1909, c. 442, s. 15; C. S. 5331.) 

When Publication Unnecessary.—It is not necessary to the 
validity of bonds issued by a drainage district, that the no- 
tice of the time of hearing objections to the final report of 
the engineer and viewers was not published in some news- 
paper of general circulation in the county, when it appears 
that no newspaper was published therein, or elsewhere, 
which has a general circulation in the county, and that the 
landowners affected had actual and ample notice of such 
time and raised no objection. Board v. Brett Engineering 
Go},, 165. Na Gis, 80S. 897. 

§ 156-74. Adjudication upon final report. — At 
the date set for hearing any landowner may ap- 
pear in person or by counsel and file his objection 
in writing to the report of the viewers; and it shall 
be the duty of the court to carefully review the 
report of the viewers and the objections filed 
thereto, and make such changes as are necessary to 
tender substantial and equal justice to all the 
landowners in the district. If, in the opinion of 
the court, the cost of construction, together with 
the amount of damages assessed, is not greater 
than the benefits that will accrue to the land af- 
fected, the court shall confirm the report of the 
viewers. If, however, the court finds that the cost 
of construction, together with the damages as- 
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sessed, is greater than the resulting benefit that 
will accrue to the lands affected, the court shall 
dismiss the proceedings at the cost of the peti- 
tioners, and the sureties upon the bond so filed 
by them shall be liable for such costs: Provided, 
that the board of conservation and development 
may remit and release to the petitioners the costs 
expended by the board on account of the engi- 
neer and his assistants, The court may from time 
to time collect from the petitioners such 
amounts as may be necessary to pay costs ac- 
cruing, other than costs of the engineer and his 
assistants, such amounts to be repaid from the 
special tax hereby authorized. (1909, c. 442, s. 
HG: LOLOMICH 2a G9 Se esa Li Comes ee Se) Mel OG: 
122183)Az-G.S6332)) ‘ 

Effect of Final Decree.—A final decree in proceedings to 
lay off a statutory drainage district is an adjudication that 
the benefits derived to the land within the district are more 
than the burdens assessed against it for such purpose. Banks 
Vey anes l/0) Ne Cold 86 (Sense 1G 

Failure to Object is Waiver.—The question as to whether 
an owner of land within a drainage district has realized the 
benefits anticipated is eliminated when there is the estab- 
lishment of the district upon the report; and where such 
owner remains silent or makes no objection or exception at 
the proper time as to the proceedings of the board, his si- 
lence is a waiver of any right he may have therein had, and 
the independent remedy by injunction is not open to him. 
Mitchem v. Drainage Com., 182 N. C. 511, 109 S. BE. 551. 

Where a drainage district has been duly laid off in con- 
formity with the statute, and a landowner therein has not ex- 
cepted to either the preliminary or final report, he may not 
aiter the appointment of the commissioners, be heard to 
complain that the benefits he is to receive are not as great as 


those he had contemplated. Griffin v. Board, 169 N. C. 642, 
S68 Sib 575. 


§ 156-75. Appeal from final hearing.—Any party 
aggrieved may, within ten days after the confir- 
mation gf the assessor’s report, appeal to the su- 
perior court in term-time. Such appeal shall be 
taken and prosecuted as now provided in special 
proceedings. Such appeal shall be based and 
heard only upon the exceptions theretofore filed 
by the complaining party, either as to issues of 
law or fact, and no additional exceptions shall be 
considered by the court upon the hearing of the 
appeal. In any appeal to the superior court in term 
time or in chambers taken under this section or 
any other section or provision of the drainage 
laws of the state, general or local, the same shall 
have precedence in consideration and trial by the 
court. If other issues also have precedence in the 
superior court under existing law, the order in 
which the ‘same shall be heard shall be deter- 
mined by the court in the exercise of a sound 
discretion, "(1909)" cv 4425s) 17" 1911) icy (670s: 
BV 1088, Celi see. Om see 

Cross Reference.—See § 156-104 as to application of this 
section. 

See also notes under section 156-66. 

Editor’s Note.—The last two sentences, providing for pre- 
cedence of cases under this section, were added by Public 
Laws 1923, ch. 217, sec. 2. 

In General.—This section providing for an appeal upon 
exception to the final report by an owner of lands in a 
drainage district laid off under the provisions of the statute 
necessarily refers to the formation of the district and the 
assessments of the lands embraced in it. Drainage District 
Veebarks, 170°N, (C.7435,78/,.S. 0229: 

Authority of Referee——Where, by consent of the parties 
to an action, the court has ordered a referee for hearing and 
determining “all matters in controversy,’’ and the contro- 
versy has arisen upon exceptions taken by a landowner to 
the final report on the plan and assessments made in form- 
ing a drainage district, by this section, the complaining 
party may not successfully except to the authority of the 
referee in passing upon questions therein arising which have 
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been referred to him. Drainage District v. Parks, 170 N. C. 
435, 87 S. E. 229. 

Appeal Only upon Exceptions Filed Below.—An appeal 
from the final order of the clerk in establishing a drainage 
district under the provisions of this section is heard only 
upon the exceptions thereto filed as to issues of law or fact. 
Shelton v. White, 163 N. C. 90, 79 S. E. 427; In re Drainage 
District, 162 N. C. 127, 78 S. E. 14. And it is sufficient that 
the clerk has found as a fact that the allegations set out 
in the petition are true, if these allegations are sufficient, 
and distinctly and clearly made. In re Drainage District, 
162 NC. 1275/8 on elas 

§ 156-76. Compensation of board of viewers. 
—The compensation of the engineer, including his 
necessary assistants, rodmen, and laborers, and 
also the compensation of the viewers, shall be 
fixed by the clerk. In fixing such compensation 
particularly of the drainage engineer, the clerk 
shall confer fully with the board of conservation 
and development and with the petitioners. The 
compensation to be paid the two members of the 
board of viewers, other than the engineer, shall 
not exceed four dollars per day for the time ac- 
tually employed in the discharge of their duties. 
and in addition any actual and necessary expenses 
of travel and subsistence while in the actual dis- 
charge of their duties, an itemized report of which 
shall be submitted and verified. (1909, c. 442, s. 
36: 1917, c. 152, ss. 1, 2; 1925, c. 122, s. 4; C. S. 
5334.) 


§ 156-77. Account of expenses filed—The engi- 
neer and viewers shall keep an accurate account 
and report to the court the name and number of 
days each person was employed on the survey and 
the kind of work he was doing, and any expenses 
that may have been incurred in going to and from 
the work, and the cost of any supplies or mate- 
rial that may have been used in making the sur- 
vey. (1909, c. 442, s. 13; C. S. 5335.) 


§ 156-78. Drainage record.—The clerk of the 
superior court shall provide a suitable book, to be 
known as the “drainage record,” in which he shall 
transcribe every petition, motion, order, report, 
judgment, or finding of the board in every drain- 
age transaction that may come before it, in such 
a manner as to make a complete and continuous 
record of the case. Copies of all the maps and 
profiles are to be furnished by the engineer and 
marked by the clerk “official copies,” which shall 
be kept on file by him in his office, and one other 
copy shall be pasted or otherwise attached to his 
record book. (1909, c. 442, s. 18; C. S. 5336.) 


Purpose of Record Book.—Upon the filing of the final re- 
port by the viewers, etc., in a proceeding to establish a 
drainage district under the provisions of the statute, a rec- 
ord is required by the statute to be kept in a book for the 
purpose, giving all interested in the proceedings notice of 
all that has been done materially affecting them; and when 
they have failed to make objection within three years, 
semble, they have lost their right to object, by the delay. 
Griffin v. Board, 169 N. C. 642, 86 S. E. 575. 


Art. 6. Drainage Commissioners. 


§ 156-79. Election and organization under origi- 
nal act.—After the drainage district has been de- 
clared established, as aforesaid, and the survey 
and plan therefor approved, the court shall ap- 
point three persons, who shall be designated as 
the board of drainage commissioners. Such drain- 


age commissioners shall first be elected by the 


owners of land within the drainage or levee dis- 
trict, or by a majority of same, in such manner as 
the court shall prescribe. The court shall ap- 
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point those receiving a majority of the votes. If 
any one or more of such proposed commissioners 
shall not receive the vote of a majority of 
such landowners the court shall appoint all or the 
remainder from among those voted for in the 
election. Any vacancy thereafter occurring shall 
be filled in like manner. Such three drainage 
commissioners, when so appointed, shall be im- 
mediately created a body corporate under the 
name and style of “The Board of Drainage 
Commissioners Of 4.2.5 District,” with the 
right to hold property and convey the same, to 
sue and be sued, and shall possess such other 
powers as usually pertain to corporations. They 
shall organize by electing from among their 
number a chairman and a vice-chairman. They 
shall also elect a secretary, either within or with- 
out their body. The treasurer of the county in 
which the proceeding was instituted shall be ex 
officio treasurer of such drainage commissioners. 
Such board of drainage commissioners shall adopt 
a seal, which they may alter at pleasure. The 
board of drainage commissioners shall hdve and 
possess such powers as are herein granted. (1909, 
Pama omO on OLY. cers? s..17C45,-5837.) 


Local Modification. — Columbus, Chadburn Drainage Dis- 
trict: 1939, c. 70; Hyde, Mattamuskeet Lake District: 1909, 
c. 509; Pub. Loc. 1927, c. 407; Iredell, Davidson Creek Drain- 
age District: 1933, c. 466. 

See also, Local Modification under § 156-56. 

Requirements as to Appointment Directory Merely.—The 
appointment of commissioners for the drainage district for 
Mattamuskeet Take and adjoining lands, ch. 509, sec. 3, 
Laws of 1909, is to be made, two by the State Board of 
Education and one by the clerk of the court, without refer- 
ence to this section, requiring an election by the owners of 
the land within the drainage or levee district. Semble, the 
requirements of this section are but recommendatory. State 
walGibbs,) 1560NeG.044,.072.,9. 1.782: 

Individual Acts Do Not Bind District—A drainage dis- 
trict is a corporation and as any other corporation, public 
or private, cannot be bound by the acts of its officials or 
agents acting separately or individually. Davenport y. Pitt 
County WWrainace, Dist... 220 N. C.. 237,17 S.-H. (dye. 

Cannot Confer Special Rights on One lLandowner.—The 
board of drainage commissioners, being a quasi-public cor- 
poration, created for the “public benefit’, the powers usu- 
ally pertaining to such corporations would not authorize a 
drainage district to enter into a contract that would give 
special or particular rights or claims to one landowner in 
the drainage district that is not enjoyed by all landowners 
similarly situated. Davenport v. Pitt County Drainage 
Dist. oc NG. 237, 22400172 S.. Bor@d)ik 


§ 156-80. Name of districts ——The name of such 
drainage district shall constitute a part of its cor- 
porate name; for illustration, the board of drain- 
age commissioners of Mecklenburg Drainage Dis- 
trict, No. 1. In the naming of a drainage district 
the clerk of the court, notwithstanding the name 
given in the petition, shall so change the name as 
to make it conform to the county within which the 
district, or the main portion of the district, is lo- 
cated, and such district shall also be designated by 
number, the number to indicate the number of 
districts petitioned for in the county. For illus- 
tration, the first district organized in Mecklenburg 
County would be Mecklenburg County Drainage 
District, No. 1; the name of the second would be 
Mecklenburg County Drainage District, No. 2; 
the fifth one organized would be Mecklenburg 
County Drainage District, No. 5: Provided, that 
so much of this section as provides for numbering 
the districts in each county shall not apply to dis- 
tricts in which bonds have been issued and sold 
prior to the fifth day of March, one thousand nine 
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hundred and seventeen. 
G.152,.80 hin Canis, ) 


(1909, c. 442, s, 19; 1917, 


§ 156-81. Election and organization under 
amended act.— 

1. Method of Election.—In the election of 
drainage commissioners by the owners of land, 
each landowner shall be entitled to cast the num- 
ber of votes equaling the number of acres of land 
owned by him and benefited, as appears by the 
final report of the viewers. Each landowner may 
vote for the names of three persons for commis- 
sioners. If any person or persons in any 
district shall own land in any district con- 
taining an area greater than one-half of the 
total area in the district, such owner shall only be 
permitted to elect two of the drainage commis- 
sioners, and a separate election shall be held un- 
der the direction of the clerk by the minority 
landowners, who shall elect one member of the 
drainage commissioners. 

2. Organization—Immediately after the elec- 
tion of the board of drainage commissioners, and 
after the members of the board shall be appointed 
by the clerk, the clerk of the court shall notify 
each of them in writing to appear at a certain 
time and place within the county and organize. 
The clerk of the superior court shall appoint one 
of the three members as chairman of the board of 
drainage commissioners, and in doing s® he shall 
consider carefully and impartially the respective 
qualifications of each of the members for the 
position. 

3. Term of Office.—The term of service of the 
members of the board of drainage commissioners 
so elected and appointed shall begin immediately 
after their organization. One commissioner shall 
serve for one year, one for two years, and the 
other for three years, the term to be computed 
from the first day of October following their or- 
ganization. The members so serving for one, two, 
and three years, respectively, shall be desig- 
nated by the clerk of the court or designated 
by lot among the members, in the discretion of the 
clerk. Thereafter each member shall be elected 
for three years. In the year when the term of any 
member or members shall expire the clerk of the 
court shall provide for an election of their succes- 
sors to be held on the second Monday in August 
preceding the expiration of their term on the thir- 
tieth day of September. The clerk of the court 
shall record in the drainage record the date of 
election, the members elected, and the begin- 
ning and expiration of their term of Office. 

4, Vacancies Filled—If a vacancy shall occur 
in the office of any commissioner by death, res- 
ignation, or otherwise, the remaining two mem- 
bers are to discharge the necessary duties of the 
board until the vacancy shall be filled; and if the 
vacancy shall be in the office of chairman or secre- 
tary, the two remaining members may elect a 
secretary,’ and the clerk shall appoint one of 
the two remaining members to act as_ chair- 
man to hold until the vacancy in the board shall 
be filled. The clerk shall keep a similar record 
of any election to fill vacancies, and the member 
or members shall be elected in like manner as the 
original members, and shall serve until the ex- 
piration of the term of his predecessor. The sec- 
retary of the board of drainage commissioners 
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shall promptly notify the clerk of the superior 
court of any vacancy in the board. 


5. Failure to Elect—lIf for any reason the clerk 
of the court shall fail to provide for an election of 
drainage commissioners on the second Monday in 
August to succeed those whose terms will expire 
on the thirtieth day of September, the clerk shall 
have authority at the most convenient date there- 
after to provide for such election, and in the 
meantime the incumbents shall continue to hold 
their office as commissioners until their succes- 
sors are elected and qualified. The term of office 
of boards of drainage commissioners heretofore 
elected and appointed shall expire on the thirtieth 
day of September, nineteen hundred and seven- 
teen, and their successors shall be elected on the 
second Monday in August, nineteen hundred and 
seventeen, in the manner provided by law. 


6. Meetings.—The board shall meet once each 
month at a stated time and place during the prog- 
ress of drainage construction, and more often if 
necessary. After the drainage work is completed, 
or at any time, the chairman shall have the power 
to call special meetings of the board at a certain 
time and place. The chairman shall also call a 
meeting at any time upon the written request of 
the owner of a majority in area of the land in the 
district. 


7. Compensation.—The chairman of the board 
of drainage commissioners shall receive compen- 
sation based on an annual payment of fifty dol- 
lars per annum in districts containing less than 
five thousand acres in the aggregate, but the clerk 
of the superior court shall be authorized to in- 
crease this annual compensation to one hundred 
dollars if the duties required of the chairman shall 
appear to justify such increase. In addition, the 
chairman shall receive his actual and necessary 
expenses of travel and subsistence, for which he 
shali file an itemized statement of the amounts ac- 
tually paid. The remaining two members of the 
board shall receive a compensation of not ex- 
ceeding five dollars per day while necessarily en- 
gaged in attendance upon meetings of the board, 
or in the discharge of other necessary duties im- 
posed by the board, and, in addition, shall receive 
their actual and necessary expenses in attending 
meetings of the board. The secretary of the board, 
if other than a member of the board, shall 
receive such compensation for work actually per- 
formed as may be determined by the board. In 
drainage districts of unusually large area and re- 
quiring greater time and attention, the chairman 
of the board may be paid a greater compensation 
than one hundred dollars per annum, to be al- 
lowed by the clerk of the superior court, based on 
a petition filed by the board with the clerk, set- 
ting forth all the facts necessary for a determina- 
tion of the matter. All such payments allowed to 
the chairman and members of the board shall be 
paid by vouchers upon the treasurer of the district 
issued in proper form. 

8. Application of Section—The provisions of 
subsection one of this section with respect to the 
right to vote for and the manner of election of 
commissioners shall not apply to districts organ- 
ized prior to the fifth day of March, one thousand 
nine hundred and seventeen, but in those districts 
the landowners shall be entitled to vote as pro- 
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vided by the law prior to that date. The term of 
office of boards of drainage commissioners in dis- 
tricts organized prior to the date last mentioned, 
and in which no election of drainage commission- 
ers has been held under this section, shall expire 
on the thirtieth day of September, nineteen hun- 
dred and nineteen, and their successors shall be 
elected on the second Monday in August, nine- 
teen hundred and nineteen, in the manner provided 
by this section. If for any reason the clerk of the 
court shall fail to provide for such election he 
shall have authority at the most convenient date 
thereafter to provide for such election, and in the 
meantime the incumbents shall continue to hold 
office as commissioners until their successors are 
elected and qualified. The length of the term of 
service of commissioners elected hereunder shall 
be as provided in subsection three of this section. 
(1917, 6.7152) 5.7 53°1919, cc, 1097 217-" Cie: SSa0) 


Local Modification—Hyde, Mattamuskeet Drainage Dis- 
trict! C. 1S. 53395 )Pitt:$1935,c.44095 +s. (4a)is 1939 co oon, 

Where one of three drainage commissioners dies, the two 
surviving have authority, until the election and qualifica- 
tion of their successors, to levy an additional assessment 
against the lands of the district necessary to discharge the 
obligations of the district, Peoples Loan, etc., Bank v. 
King, 212 N. C. 349, 193 S: E. 663. 


§ 156-82. Validation of election of members of 
drainage commission.— All irregularities caused 
by failure of any officer whose duty it was to pro- 
vide for the election of a member or members of 
board of drainage commissioners of any drainage 
district, or the failure of any candidate to make a 
deposit as may be required by law, shall not in- 
validate such election where the following facts 
appear affirmatively: 


(a) That said election was held at the time and 
place prescribed by law. 


(b) That a ballot box was provided for the . 
ballots cast for drainage commissioner. 

(c) That the ballots were canvassed and the 
results declared by the judge of the general elec- 
tion. 


(d) That the candidate receiving the greatest 
number of votes was declared elected. 


(e) That no candidate for election as a member 
of board of drainage commissioners made any 
deposit as prescribed by law. 


(f) That the candidate receiving the majority 
votes at said election has already qualified and is 
acting as such drainage commissioner. 

This section shall not apply to any election 
contested before March 9, 1921. (1921, c. 210; C. 
S. 5339(a).) 


Art. 7. Construction of Improvement. 


§ 156-83. Superintendent of construction. — The 
board of drainage commissioners shall appoint a 
competent drainage engineer of good repute as 
superintendent of construction, by and with the 
approval and recommendation of the board of 
conservation and development. Such superintend- 
ent of construction shall furnish a copy of his 
monthly and final estimates to the board of con- 
servation and development, in addition to other 
copies herein provided which shall be filed and 
preserved. In the event of the death, resignation, 
or removal of the superintendent of construction, 
his successor shall be appointed in the same man- 
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Mer. aCLI09 me 44257 S5, 20:81923.9C.217,7'8.132 1925, 
@2122) 604s Co Si5340:) 


Cross Reference.—See § 156-104 as to application of this 
section. 


§ 156-84. Letting contracts. — The board of 
drainage commissioners shall cause notice to be 
given for two consecutive weeks in some news- 
paper published in the county wherein such im- 
provement is located} if such there be, and such 
additional publicatior elsewhere as they may 
deem expedient, of the time and place of letting 
the work of constructicn of such improvement, 
and in such notice they shall specify the approxi- 
mate amount of work to be done and the time 
fixed for the completion thereof; ard on the date 
appointed for the letting they, together with 
the superintendent of construction, shall con- 
vene and let to the lowest responsible bidder, 
either as a whole or in sections, as they may 
deem most advantageous for the district, the pro- 
posed work. No bid shall be entertained that ex- 
ceeds the estimated cost, except for good and sat- 
isfactory reasons it shall be shown that the orig- 
inal estimate was erroneous. They shall have 
the right to reject all bids and advertise again the 
work, if in their judgment the interest of the dis- 
trict will be subserved by doing so. The suc- 
cessful bidder shall be required to enter into a con- 
tract with the board of drainage commissioners 
and to execute a bond for the faithful perform- 
ance of such contract, with sufficient sureties, in 
favor of the board of drainage commissioners for 


the use and benefit of the levee or drainage dis- 


trict, in an amount equal to twenty-five per cen- 
tum of the estimated cost of the work awarded 
to him. In canvassing bids and letting the con- 
tract, the superintendent of construction shall act 
only in an advisory capacity to the board of 
drainage commissioners. The contract shall be 
based on the plans and specifications submitted 
by the viewers in their final report as confirmed 
by the court, the original of which shall remain 
on file in the office of the clerk of the superior 
court and shall be open to the inspection of all 
prospective bidders. All bids shall be sealed and 
shall not be opened except under the authority 
of the board of drainage commissioners and on 
the day theretofore appointed for opening the 
bids. The drainage commissioners shall have 
power to correct errors and modify the details of 
the report of the engineer and viewers if, in their 
judgment, they can increase the efficiency of the 
drainage plan and afford better drainage to the 
lands in the district without increasing the esti- 
mated cost submitted by the engineer and viewers 
and confirmed by the court. (1909, c. 442, s. 21; 
aoddt ier 67,68. 43 C..S. 5341:) 

Power of Commissioners Is Discretionary.—This section 
directs that the levee or drainage commissioners shall con- 
vene with the superintendent of construction and let the work 
contemplated to the “lowest responsible bidder,” thereby 
conferring a discretionary power in adjudging the respon- 
sibility of the bidder, in all respects, with which the courts 
will not interfere in the absence of undue influence or a 
procurement by fraud. Sanderlin v. Tuken, 152 N. Cabs 
689. Ef. 225. 

Section Authorizes Only Minor Changes in Report.— 
Where a drainage district has been laid out in accordance 
with the requirements of the Drainage Act, and the final 
report has been filed and recorded, provision is made for the 


selection of a board of drainage commissioners, etc., who are 
charged with the duties of carrying out, substantially, the 
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plans and specifications of the report as recorded, their pow- 
ers being largely ministerial in character, to make out the 
assessment rolls constituting a lien on the property, as in 
case of tax lists, observing the classifications and ratio of 
assessments determined upon by the board of viewers; and 
the modification made by this section of the act contem- 
plates only such minor changes of detail as may occur in 
carrying out the plans, etc., specified in the final report 
and not a substantial departure therefrom. Griffin v. Board, 
169 N. C. 642, 86 S. E. 575. 

Acceptance of Work by Commissioners.—The acceptance 
of the work of the contractors as a compliance on their part 
with the contract is a judicial act of the board of commis- 
sioners and cannot be questioned except for fraud or coilu- 
sion, and then only to make the commissioners personally 
and individually liable. Craven v. Board, 176 N. C. 531, 
ORK CRB OG 2 408 


§ 156-85. Monthly estimates for work, and pay- 
ments thereon; final payment.—The superintend- 
ent in charge of construction shall make monthly 
estimates of the amount of work done, and furnish 
one copy to the contractor and file the other with 
the secretary of the board of drainage commus- 
sioners; and the commissioners shall, within five 
days after the filing of such estimate, meet and di- 
rect the secretary to draw a warrant in favor of 
such contractor for ninety per centum of the work 
done, according to the specifications and con- 
tracts; and upon the presentation of such warrant, 
properly signed by the chairman and secretary, to 
the treasurer of the drainage fund, he shall pay 
the amount due thereon. When the work is fully 
completed and accepted by the superintendent he 
shall make an estimate for the whole amount due, 
including the amounts withheld on the previous 
monthly estimates, which shall be paid from the 
drainage fund as before provided. (1909, c. 442, 
$22; C. S. 5342:) 


’ § 156-86. Failure of contractors; reletting. — If 
any contractor to whom such work has been let 
shall fail to perform the same according to the 
terms specified in his contract, action may be had 
in behalf of the board of drainage commissioners 
against such contractor and his bond in the supe- 
rior court for damages sustained by the levee or 
drainage district, and recovery made against such 
contractor and his sureties. In such an event the 
work shall be advertised and relet in the same 
manner as the original letting. (1909, c. 442, s. 
S57 1LOtiseC LOT as. Ds wae Os Daas; ) 


§ 156-87. Right to enter upon lands; removal of 
timber.—In the construction of the work the con- 
tractor shall have the right to enter upon the 
lands necessary for this purpose and the right to 
remove private or public bridges or fences and 
to cross private lands in going to or from the 
work. In case the right of way of the im- 
provement is through timber the owner thereof 
shall have the right to remove it, if he so desires, 
before the work of construction begins, and in 
case it is not removed by the landowner it shall 
become the property of the contractor and may 
be removed by him. (1909, c. 442, s. 24; C. S. 
5344.) 

Cross Reference.—As to recovery of damages for timber, 
see section 156-70 and notes. 

Purpose of Section—The drainage acts contemplate that 
all damages to the owner of lands shall be assessed, includ- 
ing the taking of his timber necessary to carry out its plans, 
this section being designed to give the owner of the timber 
the privilege of taking such timber if he so elects. Lumber 
Co. v. Drainage Comr’s, 174 N. C. 647, 94 S. E. 457. 


Not an Unlawful Taking.—The objection that this section 
is an unconstitutional: taking of the owner’s timber and giv- 
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ing it to the contractor, without compensation, cannot be 
maintained. Lumber Co. v. Drainage Comr’s, 174 N. C. 
647, 94 S. E. 457. 

§ 156-88. Drainage across public or private 
ways.—Where any public ditch, drain, or water- 
course established under the provisions of this 
subchapter crosses a public bFighway, the dctual 
cost of constructing the same across the highway 
or removing old bridges or building new ones 
shall be paid for from the fund of the drainage 
district. Wherever any highway within the 
levee or drainage district shall be beneficially 
affected by the construction of any improvement 
or improvements in such district it shall be the 
duty of the viewers appointed to classify the 
land to give in their report the amount of benefit 
to such highway, and notice shali be given by the 
clerk of the superior court to the State Highway 
and Public Works Commission as to roads under 
its supervision, and, as to other roads, to the com- 
missioners of the county where the road is lo- 
cated, of the amount of such assessment, and 
the commission or county commissioners shall 
have the right to appear before the court and file 
objections, the same as any landowner. When 
it shall become necessary for the drainage com- 
missioners to repair any bridge or construct a 
new bridge across a highway by reason of en- 
larging any water-course, or of excavating any 
canal intersecting such highway, such bridge 
shall thereafter be maintained bv and at the ex- 
pense of the State Highway and Public Works 
Commission, or by such other official board or au- 
thority as by law shall be required to maintain 
such highway so intersected. 

Where any public canal established under the 
provisions of the general drainage law shall inter- 
sect any private road or cartway the actual cost 
of constructing a bridge across such canal at such 
intersection shall be paid for from the funds of 
the drainage district and constructed under the 
supervision of the board of drainage commission- 
ers, but the bridge shall thereafter be maintained 
by and at the expense of the owners of the land 
exercising the use and control of the private 
road: Provided, if the private road shall be 
converted into a public highway the maintenance 
of the bridge shall devolve upon the State High- 
way and Public Works Commission or such other 
authority as by law shall be required to maintain 
public highways and bridges. (1909, c. 442, s. 
05 nt O11 ACA GibS Gem Old ICanlion SMO CrESa5 S455) 


Mandamus against County Commissioners.—A judgment 
in proceedings for mandamus against the county commis- 
sioners to compel them to pay an assessment of a drainage 
district for benefit to the public roads therein, that the 
defendants pay the same, with interest and cost, out of the 
first moneys coming into their hands and not otherwise 
appropriated, is valid and not in violation of the Constitu- 
tion or statute relating to taxation. Drainage District v. 
Board, 174 N. C. 738, 94 S. E. 530. 


§ 156-89. Drainage across railroads; procedure. 
—Whenever the engineer and the viewers in 
charge shall make a survey for the purpose of 
locating a public levee or drainage district or 
changing a natural water-course, and the same 
would cross the right of way of any railroad com- 
pany, it shall be the duty of the owner in charge 
of the work to notify the railroad company, by 
serving written notice upon the agent of such 
company or its lessee or receiver, that they will 
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meet the company at the place where the pro- 
posed ditch, drain, or water-course crosses the 
right of way of such company, the notice fixing 
the time of such meeting, which shall not be less 
than ten days after the service of the same, for the 
purpose of conferring with the railroad company 
with relation to the place where and the manner 
in which such improvement shall cross such right 
of way. When the time fixed for such conference 
shall arrive, unless for good cause more time is 
agreed upon, it shall be the duty of the viewers in 
charge and the railroad company to agree, if pos- 
sible, upon the place where and the manner and 
method in which such improvement shall cross 
such right of way. If the viewers in charge and 
the railroad company cannot agree, or if the rail- 
road company shall fail, neglect, or refuse to con- 
fer with the viewers, they shall determine the 
place and manner of crossing the right of way of 
the railroad company, and shall specify the num- 
ber and size of openings required, and the dam- 
ages, if any, to the railroad company, and so 
specify in their report. The fact that the 
railroad company is required by the construction 
of the improvement to build a new bridge or cul- 
vert or to enlarge or strengthen an old one shall 
not be considered as damages to the railroad 
company. The engineer and viewers shall also 
assess the benefits that will accrue to the right of 
way, roadbed, and other property of the company 
by affording better drainage or a better outlet for 
drainage, but no benefits shall be assessed be- 
cause of the increase in business that may come 
to the road because of the construction of 
the improvement. The benefits shall be assessed 
as a fixed sum, determined solely by the physical 
benefit that its property will receive by the con- 
struction of the improvement, and it shall be re- 
ported by the viewers as a special assessment, 
due personally from the railroad company as a 
special assessment; it may be collected in the 
manner of an ordinary debt in any court having 
jurisdiction. (1909, c. 442, s. 26; C. S. 5346.) 


§ 156-90. Notice to railroad. — The clerk of the 
superior court shall have notice served upon the 
railroad company of the time and place of the 
meeting to hear and determine the final report of 
the engineer and viewers, and the railroad com- 
pany shall have the right to file objections to the 
report and to appeal from the findings of the 
board of commissioners in the same manner as 
any landowner. But such an appeal shall not de- 
lay or defeat the construction of the improve- 
ment.) (1909, "c.442.) s/'27: C.S. 5347.) 


§ 156-91. Manner of construction across rail- 
road.— 

1. Duty of Railroad.—After the contract is let 
and the actual construction is commenced, if the 
work is being done with a floating dredge, the 
superintendent in charge of construction shall 
notify the railroad company of the probable time 
at which the contractor will be ready to enter 
upon the right of way of such railroad and con- 
struct the work thereon. It shall be the duty of 
the railroad to send a representative to view the 
ground with the superintendent of construction 
and arrange the exact time at which such work 
can be most conveniently done. At the time 
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the railroad company shall re- 
move its rails, ties, stringers, and such other 
obstructions as may be necessary to permit 
the dredge to excavate the channel across its 
right of way. The work shall be so planned and 
conducted as to interfere in the least possible 
manner with the business of the railroad. 

2. Utilities Commission to Settle —If the su- 
perintendent of construction and the railroad 
company shall not be able to agree as to the ex- 
act time at which such work can be done, includ- 
ing the time of beginning and the time to be con- 
sumed in such work, either party may give writ- 
ten notice thereof to the chairman of the utilities 
commission of the state, and thereupon the utili- 
ties commission shall cause an investigation to 
be made, and, after hearing both parties, shall 
fix the time of beginning such work and the 
time to be consumed in the work of construction, 
and the final determination of the utilities com- 
mission thereon shall be binding upon the su- 
perintendent of construction representing the 
district and the railroad company, and the work 
shall be done in such time as may be fixed by the 
utilities commission. 

3. Penalty for Delay.—In case the railroad 
company refuses and fails to remove its track and 
allow the dredge to construct the work on its 
right of way, it shall be held as delaying the con- 
struction of the improvement, and such company 
shall be liable to a penalty of twenty-five dollars 
per day for each day of delay, to be collected by 
the board of drainage commissioners for the bene- 
fit of the drainage district as in the case of other 
penalties. Such a penalty may be collected in any 
court having jurisdiction, and shall inure to the 
benefit of the drainage district. 

4, Payment of Expense.—Within thirty days 
after the work is completed an itemized bill for 
actual expenses incurred by the railroad company 
for opening its tracks shall be made and presented 
to the superintendent of construction of the drain- 
age improvement. Such bill, however, shall not 
include the cost of putting in a new bridge or 
strengthening or enlarging an old one. The su- 
perintendent of construction shall audit this bill 
and, if found correct, approve the same and file 
it with the secretary of the board of drainage 
commissioners. The commissioners shall deduct 
from this bill the cost of the excavation done by 
the dredge on the right of way of the railroad 
company at the contract price, and pay the dif- 
ference, if any, to the railroad company. (1909, 
O, ED Oe PAO 9 ih ames Gace Sa BB ey ab YS. Ise {ih 
1941, c. 97, s. 1; C. S. 5348.) 


§ 156-92. Control and repairs by drainage com- 
missioners. — Whenever any improvement con- 
structed under this subchapter is completed it 
shall be under the control and supervision of the 
board of drainage commissioners. It shall be 
the duty of the board to keep the levee, ditch, 
drain, or water-course in good repair, and for this 
purpose they may levy an assessment on the lands 
benefited by the construction of such improve- 
ment in the same manner and ia the same propor- 
tion as the original assessments were made, and 
the fund that is collected shall be used for re- 
pairing and maintaining the ditch, drain, or 
water-course in perfect order: Provided, however, 
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agreed upon 
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that if any repairs are made necessary by the 
act or negligence of the owner of any land 
through which such improvement is constructed 
or by the act or negligence of his agent or em- 
ployee, or if the same is caused by the cattle, 
hogs, or other stock of such owner, employee, or 


agent, then the cost thereof shall be assessed 
and levied against the lands of the owner 
alone, to be collected by proper suit insti- 
tuted by the drainage commissioners. It shall be 


unlawful for any person to injure or damage or 
obstruct or build any bridge, fence, or floodgate in 
such a way as to injure or damage any levee, 
ditch, drain, or water-course constructed or im- 
proved under the provisions of this sub-chapter, 
and any person causing such injury shall be guilty 
of a misdemeanor, and upon conviction thereof 
may be fined in any sum not exceeding twice the 
damage or injury done or caused. (1909, c. 442, 
s. 29: C. S. 5349.) 


Editcr’s Note.—Sections 156-118 and 156-123 were added by 
Public Laws 1923 ch. 231 and have the effect of amending 
this section. ‘This section authorizes the drainage commis- 
sioners to levy an assessment upon the lands in the district 
for the purpose of keeping up the drainage. The amending 
statutes provide that the commissioners may issue bonds 
instead of levying an assessment. In order to do so, 
they must file a petition with the clerk of the superior court 
showing the nature of the work to be done, that the expense 
will be more than one dollar per acre for the lands in the 
district, and to raise the money by one assessment would 
be an unreasonable burden upon the land. 

Upon filing such petition, the proceeding is somewhat sim- 
ilar to the original organization of the district, requiring the 
appointment of a board of viewers, and their report as to 
whether the bonds should be issued, the filing of maps and 
profiles, with a reclassification of the lands if found to be 
necessary. If the commissioners think it would help the 
sale of the bonds, they may, with the approval of the clerk 
of superior court, add to the amount so to be secured an 
amount sufficient to cover all the obligations of the dis- 
trict, so as to have only one bond issue. See 1 N. C. Law 
Rev. 288. 

Meaning of Original Assessments.—Under the provisions 
of the statute creating the Mattamuskeet Drainage District 
the control thereof, after its completion, is continued in the 
board of drainage commissioners for the purpose of its main- 
tenance, and authority is given it to levy assessments there- 
for on the lands benefited in the same manner and in the 
same proportion as the ‘original assessments’? were made, 
and collected by the same officers as those by whom the 
State and county taxes are collected: Held, the term “orig- 
inal assessments”’ refers to those made for construction work 
on bonds issued therefor, and the assessments for mainte- 
nance should be collected by the sheriff of the county for the 
purpose of maintenance, as taxes for general county pur- 
poses are to be collected by him. Drainage Comr’s v. 
Davis, 182 N. C. 140, 108 S. E. 506. See notes to sec. 105- 
424, 156-113, as to collection by sheriff. 

Provision Limiting Assessments.—A provision in the peti- 
tion limiting the amount of assessments to be made on lands 
within a drainage district being formed under the provi- 
sions of the statute, which was not inserted in the final 
judgment rendered in due course, may not at a susbequent 
term be applied by amendment, being also contrary to the 
statutory provisions and invalid. Mann v. Mann, 176 N. 
(O27 Akt) Cds SP ds UA 


§ 156-93. Construction of lateral drains.—The 
owner of any land that has been assessed for the 
cost of the construction of any ditch, drain, or 
water-course, as herein provided, shall have the 
right to use the ditch, drain, or water-course as 
an outlet for lateral drains from such land; and 
if the land be of such elevation that the owner 
cannot secure proper drainage through and over 
his own land, or if the land is separated from the 
ditch, drain, or water-course by the land of an- 
other or others, and the owner thereof shall be 
unable to agree with such others as to the terms 
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and conditions on which he :nay enter their lands 
and construct the drain or ditch, he may file his 
ancillary petition in such pending proceeding to 
the court, and the procedure shall be as now pro- 
vided by law. (1909, c. 442, s. 30; 1915, c. 43, s. 1; 
OIG (CLHLOR; Svante C: $:253505) 


Art. 8. Assessments and Bond Issue. 


§ 156-94. Total cost for three years ascertained. 
—After the classification of lands and the ratio of 
assessments of the different classes to be made 
thereon has been confirmed by the court, the board 
of drainage commissioners shall ascertain the 
total cost of the improvement, including damages 
awarded to be paid to owners of land, all costs 
and incidental expenses, and also including an 
amount sufficient to pay the necessary expenses of 
maintaining the improvement for a period of 
three years after the completion of the work of 
construction, not exceeding ten per centum of the 
estimated actual cost of constructing the drain- 
age works or the contract price thereof if such 
contract has not been awarded, and after deduct- 
ing therefrom any special assessments made 
against any railroad or highway, and, thereupon, 
the board of drainage commissioners, under the 
hand of the chairman and secretary of the board, 
shall certify to the clerk of the superior court the 
total cost, ascertained as aforesaid; and the certifi- 
cate shall be forthwith recorded in the drainage 
record and open to inspection of any landowner 
in the district. (1909, c..442, s. 31; 1911, c. 67, s. 
6219868, €, 217, "Sn 4:7. G, 5301.) 


Cross Reference.—See § 156-104 as to application of this 
section. 

Editor’s Note.—This section which requires an estimate of 
the expense necessary for maintaining for three years the 
improvement constructed, was amended by Public Laws 
1923, ch. 217, sec. 4, by adding a limitation, “not exceeding 
ten per cent of the estimated actual cost of constructing 
the drainage works or the contract price thereof.’ See 1 
N. C. Law Rev. 287. 


§ 156-95. Assessment and payment; notice of 
bond issue.—If the total cost of the improvement 
is less than an average of twenty-five cents per 
acre on all the land in the district, the board of 
drainage commissioners shall forthwith. assess 
the lands in the district therefor, in accordance 
with their classification, and said assessment shall 
be collected in one installment, by the same offi- 
cer and in the same manner as state and county 
taxes are collected, and payable at the same time. 
In case the total cost exceeds an average of 
twenty-five cents per acre on all lands in the dis- 
trict, the board of drainage commissioners shall 
give notice for three weeks by publication in 
some newspaper published in a county in which 
the district, or some part thereof, is situated, if 
there be any such newspaper, and also by posting 
a written or printed notice at the door of the 
courthouse and at five conspicuous places in the 
district, reciting that they propose to issue bonds 
for the payment of the total cost of the improve- 
ment, giving the amount of bonds to be issued, 
the rate of interest that they are to bear, and the 
time when payable. Any landowner in the dis- 
trict not wanting to pay interest on the bonds may, 
within fifteen days after the publication of such 
notice, pay to the county treasurer the full 
amount for which his land is liable, to be ascer- 
tained from the classification sheet and the cer- 
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tificate of the board showing the total cost of the 
improvement, and have his lands released from 
liability to be assessed for the improvement; but 
such fand shall continue liable for any future as- 
sessment for maintenance or for any increased 


assessment authorized under the law. (1909, c. 
44D, 6./ 322.1 914; C167," se19 IC 4685S.) 
Assessments Not ‘“Taxes.’”—Assessments made for the 


maintenance of a drainage district, incorporated under the 
provisions of the statute, are not “taxes,’”’ though they may 
be so incorrectly denominated therein; they are only assess- 
ments made for the special benefits to the land within the 
district and not imposed for the purpose of general revenue. 
Drainage Comr’s v. Davis, 182 N. C. 140, 108 S. EF. 506. 

Assessments Are Liens in Rem.—Assessments upon lands 
in a drainage district are liens in rem, resting upon the 
lands, into whosoever hands it may be at the time they 
accrue, and do not come within the terms of a warranty 
against encumbrances by deed. Taylor v. Commissioners, 
1767, NotCreel7 90 2) elas 

Same—Purchaser Takes with Notice.—The purchaser of 
lands within a drainage district formed under the provisions 
of this chapter is fixed by the statute with notice of the as- 
sessments and the time thereof, whether a resident of an- 
other State or not. Pate v. Banks, 178 N. C. 139, 100 S. 
E. 251. 

Timber Interest Not Liable—A conveyance of the timber, 
under. the usual deed, providing for its cutting and removat 
from the land within a stated period, is regarded as a sever 
ance thereof from the land, and the grantee in the deed is 
not liable for an assessment for drainage purposes laid there- 
on. Dover Ijzmber Co. v. Board of Commissioners, 173 N. 
lly Ole Se yen 714, cO40s 

One Owner Not Liable for Failure of Others.—No owner 
is responsible for other owners by reason of their failure to 
pay, except through the method of assessment provided by 
the statute. Carter v. Drainage Commissioners, 156 N. C. 
183377184), 072.8 Es S80: 

Owner Liable for Additional Assessments.—The land of 
the owner who has paid his assessments, as provided by 
this section, is subject to additional assessments, the lands 
in the district being liable until the original bond issue 
for making the improvements or indebtedness incurred 
therefor is paid in full. Virginia-Carolina Joint Stock Land 
Bank svi. Watt, 207 IN Cir5/7,1 7805. een 

Courts Can Enjoin Collection of Assessments.—The courts, 
in proper instances, have the power to interfere and stay 
amounts assessed against the owner of lands within an es- 
tablished drainage district, when it appears that the com- 
missioners, in carrying out the ministerial duties imposed 
on them, endeavor to collect from him a sum in excess of 
their own assessment, or that they had made out these rolls 
in utter disregard to the classifications and ratio of assess- 
ments established by the final report, or they had made such 
changes in the plans and specifications thereof as to exceed 
their powers and work substantial wrong and hardship upon 
a landowner, if he is not guilty of laches and has not unduly 
delayed asserting his rights. Griffin v. Board, 169 N. C. 
642, 86 S. E. 575. 

But where a drainage district has been fully and lawfully 
established in accordance with the statute, and the com- 
missioners duly appointed and bonds issued in furtherance 
of the scheme, an injunction restraining the collection of the 
assessment against the landowners therein, at the suit of 


one of them, will not issue, as against the interest of the. 


holder of the bonds, unless it clearly appears that the com- 
missioners have substantially departed, to the injury of the 
claimant, from the scheme set forth in the final report. of 
the viewers, etc.; and it appearing in this case that such 
has not been done, the restraining order is properly dis- 
solved, and the further order that the plaintiff may proceed 
in his action against the commissioners is approved. Griffin 
v. Board, 169 N. C. 642, 86 S. E. 575. 

Presumption as to Notice.—The presumption is in favor 
of the regularity of the official proceedings of the commis- 
sioners of a drainage district, and applies as to the suffi- 
ciency of notice to a landowner within the district of a meet- 
ing duly had to assess such owners according to benefits 
received from the improvements therein. Mitchem v. Drain- 
ages Com.5+ 182" Nowy 51177 109 Ss; ee 5ol: 

Waiver of Notice.—Where the owner of land in a drainage 
district, formed under the provisions of statute, appears at a 
meeting of the commissioners held for the purpose, and is 
silent, making no objection or exception to the assessment 
imposed upon his land, the question as to whether he had 


been sufficiently served with notice of the meeting becomes 


being construed as a waiver 


immaterial, his appearance 7 
Mitchem 


thereof, or rather as dispensing with formal notice. 
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v. Drainage Com., 182 N. C. 511, 109 S. E. 551. And he can 
not collaterally, by injunction, restrain the collection of 
these assessments by sheriff’s sale; and this applies to his 
grantee who knew that the lands were situate within the 
district and subject to’ the assessments. Mitchem v. Drainage 
Gory 182 N.C. 511. 109) (Sse. 551: 

Cited in Board of Drainage Com’rs vy. Jarvis, 211 N. C. 
690, 191 S. E. 514. 


§ 156-96. Failure to pay deemed consent to bond 
issue.—Every person owning land in the district 
who shall fail to pay to the county treasurer the 
full amount for which his land is liable, as afore- 
said, within the time above specified, shall be 
deemed as consenting to the issuance of drainage 
bonds, and in consideration of the right to pay 
his proportion in installments, he hereby waives 
his right of defense to the payment of any assess- 
ments which may be levied for the payment of 
bonds, because of any irregularity, illegality, or 
defect in the proceedings prior to this time, ex- 
cept in case of an appeal, as hereinbefore provided, 
which is not affected by this waiver. The 
term “person” as used in this subchapter includes 
any firm, company, or corporation. (1909, c. 442, 
Pee Ohh eG rer 10. CoS. '5353:) 


Cited in Board of Drainage Com’rs y. Jarvis, 211 N. C. 
690, 191 S. E. 514. 


§ 156-97. Bonds issued.—At the expiration of 
fifteen days after publication of notice of bond 
issue the board of drainage commissioners may 
issue bonds of the drainage district for an amount 
equal to the total cost of the improvement, less 
such amounts as shall have been paid in in cash 
to the county treasurer. It shall be optional with 
the board of drainage commissioners in the issu- 
ing of bonds to issue ‘serial bonds in denominations 
of not less than one hundred dollars nor more 
than one thousand dollars, bear‘ng not more than 
six per cent interest from date of issue, payable 
semiannually. The first annual installment of 
principal shall fall due not less than three years 
nor more than six years after date thereof, and 
each annual installment of principal shall not be 
less than five per cent nor more than ten per 
cent of the total bonds authorized and issued. 
MmiO0Ds ern442.0 S28 345) 1911," co 67), Sy ld eo. oc. 
Dee eel ood. Ca 21 ue S. Se CaO bante) 

Cross Reference.—See § 156-104 as to application of this 
section. 

Editor’s Note. — This section, as to issuing bonds, was 
amended by Public Laws 1923, ch. 217, sec. 5 by leaving out 
the requirement to include in the bond issue an amount suf- 

ficient to pay interest on the bond issue for the three years 
following the date of issue; and also by leaving out the last 
sentence in the section in regard to assessments to pay in- 

~ terest on installments of bonds maturing more than three 
years from date of issue. ‘These payments are provided for 
in a subsequent section. See Editor’s Note to sections 156. 
98 and 156-103. 1 N. C. Law Rev. 287. 

Bonds Not Void.—An issue of bonds by a drainage com- 

mission, is not void by reason that the clerk of the court who 
appointed the commissioners owned an interest in a tract 
_ of land within the drainage district, as such an interest is 
too minute, and not directly the subject-matter of the liti- 
gation. White v. Lane, 153 N. C. 14, 68 S. E. 895. 
4 Cited in Board of Com’rs v. Gaines, 221 N. C. 324, 20 S. 
m BE; (2d) 377. 


§ 156-98. Form of bonds; excess assessment.—- 
All bonds authorized and issued shall be signed 
by the chairman and secretary of the board of 
drainage commissioners and the corporate seal 
of the district affixed thereto, and the interest 
coupons shall be authenticated by the facsimile 
signature of the secretary, and both the principal 
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and interest coupons shall be payable at some 
bank or trust company to be designated by the 
board of drainage commissioners and incorporated 
in the body of the bond. The form of the 
bond shall be authorized by the board of drainage 
commissioners or by the board and the purchaser 
of the bonds jointly, at the option of the board. 

All bonds of reclamation districts shall have 
that fact noted upon the face of the bond, either 
by stamping or printing the same thereon. Al! 
bonds of improvement districts shall also have 
that fact noted upon their face. 


For the purpose of meeting any possible deficit 
in the collection of annual drainage assessments 
or any deficit arising out of unforeseen contin- 
gencies there shall be levied, assessed and col- 
lected during each year when either the interest 
or principal or both interest and principal on the 
cutstanding bonds shall be due, an assessment 
as will yield ten per cent more than the total of 
interest and principal due in such years; that is 
to say, for every one hundred dollars of principal 
and interest, or either, due in any one year, there 
shall be levied, assessed and collected a sufficient 
drainage assessment to yield one hundred and ten 
dollars for such year. When this excess of drain- 
age tax so levied, assessed and collected shall 
accumulate so that the aggregate surplus in the 
hands of the treasurer of the district shall 
amount to more than fifteen per cent of the total 
principal of the bonds of the district outstanding’ 
and unpaid, then such surplus above fifteen per- 
cent thereof may be available for expenditure by 
the board of drainage commissioners in the 
maintenance and upkeep of the drainage work in 
such district in the manner provided by law: 
After all the drainage assessments have been col- 
lected except the last assessment, if the surplus 
which has accumulated amounts to more than 
five per cent of the total issue of bonds of the 
district, then and in such event the board of 
drainage commissioners may in their discretion 
apply such excess above five per cent toward the 
reduction of the total amount embraced in the 
last assessment, reducing the same pro rata as to 
each tract of land embraced in the district, and 
having regard to the classification, to. the end that 
such reduction shall be fairly and justly made. 
As to such surplus as shall accumulate in the 
hands of the treasurer of the district over and 
above all obligations of the district which may 
be due, the treasurer is hereby directed to depos- 
it same in some solvent bank or banks at the 
highest rate of interest obtainable therefor, and 
the said treasurer shall be authorized, if he 
deems it necessary, to demand satisfactory secu- 
rity for such deposits; but the said treasurer shall 
reserve the right to demand a repayment at any 
{ime upon giving not exceeding thirty days notice 
thereof. Whereas the proceeds of the first drain- 
age assessment may not be collected and in the 
hands of the treasurer of the district prior to the 
maturity of the first and second semi-annual in- 
stallments of interest upon the issue of bonds, the 
treasurer of the district is hereby directed to pay 
the interest coupons first maturing and also the 
interest coupons next maturing, if necessary, out 
of funds in his hands for the purpose of maintain- 
ing the improvement for the period of three 
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years after the completion of the work or con- 
struction. As a surplus fund with the treasurer 
arising out of the annual additional assessment 
of ten per centum shall accumulate in any one 
year in excess of fifteen per centum of the total 
principal of the bonds of the district outstanding 
and unpaid, as herein provided, the treasurer 
shall transfer in each of such vears such surplus 
fund to the fund for maintaining the improve- 
ment after completion, as a reimbursement of the 
fund formerly withdrawn therefrom for the pay- 
ment of the first and second installments of in- 
terest coupons until such reimbursemezit shall be 
fully made. The treasurer shall thereafter keep 
separate accounts of the proceeds. of such addi- 
tional ten per cent assessment remaining each 
year after the payment of all maturing obliga- 
tions, and also a separate account of the funds 
‘provided for maintaining the improvement for 
the period of three years after completion of im- 
provement and all payments therefrom and reim- 
bursements thereto. 919177: 152)"s) 113° 91923) c. 
21753, 6341927,) Ci 98, S255ACAS.152855.) 

Cross Reference.—See § 156-104 as to application of this 
section. 

Editcr’s Note.—Public Laws 1923, ch. 217, sec. 6, amended 
this section by providing that, for the purpose of meeting 
any deficit, an assessment shall be levied. sufficient to yield 
ten per cent more than the total of principal and interest 
of bonds due during that year; and when the surplus of the 
assessment so levied amounts to more than fifteen per cent 
of the principal of the bonds outstanding, the excess over 
such fifteen per cent may be used for maintenance in the 
district. When all the assessments, except the last one, have 
been paid, if the accumulated surplus is more than ‘five per 
cent of the total bond issue, the excess over such five per 
cent may be applied to the reduction of the last assessment. 
As the surplus may accumulate, the treasurer may deposit 
the same in some solvent bank at the highest obtainable 
rate of interest. 

Since the first and second installments of interest on the 
bonds may be due before the collection of the first drainage 
assessment, the treasurer is authorized to pay such interest 
out of the funds for maintaining the drainage work for 
three years after completion, the same to be repaid out of 
the additional ten per cent assessment above provided for, 
when there shall be an accumulated surplus in any one year 
of more than fifteen per cent of the principal of outstanding 
bonds. ‘The treasurer is required to keep separate accounts 
of the funds above specified. See 1 N. C. Law Rev. 288. 

The second paragraph of the present section, distinguish- 
ing between reclamation and improvement districts, was 
added by Public Laws 1927, ch. 98, sec. 5. 


§ 156-99. Application of funds; holder’s rem- 
edy.—The commissioners may sell these bonds at 
not less than par and devote the proceeds to the 
payment for the work as it progresses and to the 
payment of the other expenses of the district pro- 
vided for in this subchapter. The proceeds from 
such bonds shall be for the exclusive use of the 
levee or drainage district specified on their face, 
and shall be numbered by the board of drainage 
commissioners and recorded in the drainage rec- 
ord, which record shall set out specifically the 
lands embraced in the district on which the tax 
has not been paid in full, which land is to be as- 
sessed as hereinafter provided. If any installment 
of principal or interest represented by the bonds 
shall not be paid at the time and in the manner 
when the same shall become due and payable, 
and such default shall continue for a period of 
six months, the holders sf such bonds upon 
which default has been made may have a right 
of action against the drainage district or the 
board of drainage commissioners of the district, 
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wherein the court may issue a writ of manda- 
mus against the drainage district, its officers, in- 
cluding the tax collector and treasurer, directing 
the levying of a tax or special assessment as here- 
in provided, and the collection of same, in such 
sum as may be necessary to meet any unpaid 
installments of principal and interest and costs of 
action; and such other remedies are hereby vested 
in the holders of such bonds-in default as may 
be authorized by law; and the right of action is 
hereby vested in the holders of such bonds upon 
which default has been made authorizing them 
to institute suit against any officer on his official 
bond for failure to perform any duty imposed by 
the provisions of this subchapter. The official 
bonds of the tax collector and county treasurer 
shall be liable for the faithful performance of the 
duties herein assigned them. Such bonds may be 
increased by the board of county commissioners, 
(19093) cy 4423" si 345 1911), Cc) 67, Ss. 1131911) cy 2058 
1923) cx 287i S.4721GonGo 56.) 

Local Modification.—Brunswick, Columbus: 1929, c. 299. 

Cross Reference.—See § 156-104 as to application of this 
section. 

Editor’s Note.—Public Laws 1923, ch. 217, sec. 7, amended 
this section by striking out in the first sentence of the sec- 
tion the words, ‘‘and to the payment of the interest on the 
bonds for the three years next following the date of issue.” 
This payment is taken care of by the amendment to the 
preceding section and by the amendment to section 156-103. 
See Editor’s ‘Notes to those sections. See 1 N. C. Law 
Rev. 288. 

Action against Land Owner Is Unauthorized.—The rem- 
edy provided by statute to the holders of drainage bonds 
to enforce payment of their obligations is by action against 
the drainage district and its commissioners and the tax 
collector and treasurer to compel these officers to perform 
their legal duties in pursuing the statutory procedure for 
the collection and application of drainage assessments, 
which remedy is adequate and exclusive, and the holder of 
past-due bonds may not maintain an action against the 
owner of land within the district to enforce the lien of de- 
linquent drainage assessments against the land. Wilkinson 
Ve" IDOOME Ziyi INGE Cuaclss Wate mcd) 4o le : 

Effect of Foreclosure of Tax Liens under § 105-414.— 
Where, in an action to foreclose a tax lien under § 105-414 
service of process on “bond holders, lien holders or other 
persons having or claiming some interest in the land’’ was 
had by publication, but the publication made no reference 
to any drainage district, drainage assessment, liens or bonds 
or bondholders of any drainage district, the publication was 
held insufficient to give the court jurisdiction of the hold- 
ers of bonds of the drainage district in which the lands 
or any part of them lay, and the judgment therein could not 
preclude the bondholders from exercising their remedy un- 
der prescribed conditions to have the drainage district levy 
additional assessments against the lands for the purpose of 
paying the drainage bonds. Board of Com’rs vy. Gaines, 221 
IN NGS 324,520" S29, Cad)esz7e 


§ 156-100. Sale of bonds.—In making the sale 
of drainage bonds the board of drainage commis- 
sioners shall prepare a notice of such sale contain- 
ing the usual and appropriate information regard- 
ing the terms and provisions of the bonds, and 
shall publish the same for at least a period of two 
weeks in at least one paper of general circula- 
tion published within the state and in at least 
one other newspaper of large circulation among 
the buyers of bonds, in which they shall in- 
vite sealed bids from prospective purchasers to 
be opened on a certain day, and may require a 
cash deposit to accompany all bids, and shall re- 
serve the rizht to reject any and all bids. In 
such notice the commissioners may hold in re- 
serve information as to the date when the first in- 
stallment of principal shall fall due, the annual 
installments of principal to be paid, the number 
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of years within which the serial bonds are to be 
paid, the form of the bonds, and the name of the 
bank or trust company at which the interest cou- 
pons and the installments of principal are to be 
made payable, and shall state that the information 
and data so withheld may subsequently be agreed 
upon between the drainage commissioners and the 
purchaser of the bonds; or the board of drainage 
commissioners in their advertisement asking bids 
may make optional propositions in the respects 
above recited, inviting bids as to each kind of 
bond so proposed. The board of drainage com- 
missioners shall accept the highest bona fide bid 
for such bonds and issue and sell the same ac- 
cordingly, provided the highest bid shall equal or 
exceed the par value of-the bonds with any ac- 
crued interest thereon. If no satisfactory bid shall 
be received, the board of drainage commissioners 
may readvertise the bonds for sale in the mauner 
above provided, or they may accept any private 
bid for the bonds at not less than their par value, 
with any accrued interest thereon. The board of 
drainage commissioners shall in good faith make 
diligent effort to sell the bonds at a price not less 
than their par value, with accrued interest. Bonds 
of any drainage district heretofore sold or con- 
tracted to be sold by the local government com- 
mission in the manner provided by the local Gov- 
ernment Act, either alone or in conjunction with 
the board of drainage commissioners, shall be 
deemed to have been lawfully sold or contracted 
fORDeESOlC nd 909% cm 442 ac S34 Od cr Ov aeSomlale 
OL Rca eyasmaot19415)0.0 142%) Ce'S.1 53572) 


Editor’s Note.—The 1941 amendment added the provision 
relative to bonds sold by the local government commission. 


§ 156-101. Refunding bonds issued.—In any case 
where the board of drainage commissioners of 
any drainage district have issued or may issue 
bonds for the purpose of constructing or com- 
pleting the drainage works in such district, the 
payment of which at maturity would in the 
judgment of the board of drainage commission- 
ers be an unreasonable burden on _ the 
owners of the lands in such district as- 
sessed for the payment of such bonds and inter- 
est, or if it shall appear for other good and sub- 
stantial reasons that the welfare of the district 
and the owners of lands therein would be pro- 
moted thereby, the board of drainage commis- 
sioners shall have the power to refund such 
bonds, or any part thereof, and issue new bonds 
equal to the amount of bonds outstanding and 
unpaid, or any part thereof. The new or refund- 
ing bonds shall bear a rate of interest not exceed- 
ing six per cent, payable semiannually, and shall 
be divided into such annual installments not ex- 
ceeding ten per cent and not less than five per 
cent of the outstanding bonds so refunded. The 
new assessments shall be levied and collected 
with which to pay the principal and_ inter- 
est on the bonds in the manner provided by law. 
The first installment of principal on the bonds 
so refunded may be made payable at a certain date 
in the future not exceeding six years from the date 
of the refunding bonds, and in the meantime an- 
nual assessments shall be levied and collected for 
the payment of the interest. (1917, c. 152, s. 14; 
C.S. 5358.) 


§ 156-102. Drainage bonds received as deposits. 
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—The state treasurer is authorized to receive 
drainage bonds issued by drainage districts in 
North Carolina as deposits from banks, insurance 
companies, and other corporations required by 
law to make deposits with the state treasurer: 
Provided, that the attorney general shall have 
approved the form of such bonds. (1917, c. 152, 
Si i COD Ds) 


Local Modification.—Edgecombe, Pitt: 1937, c. 334. 


§ 156-103. Assessment rolls prepared. — The 
board of drainage commissioners shall immedi- 
ately prepare the assessment rolls or drainage tax 
lists, giving thereon the names of the owners cf 
land in the district and a brief description of the 
several tracts of land assessed and the amount of 
assessment against each tract of land. ‘The first 
of these assessment rolls shall be due and pay- 
able on the first Monday in September following 
the date of such bonds, and shall provide funds 
sufficient for the payment of interest on such 
bonds for one year. The second assessment roll 
shall make like provision for the payment of the 
interest for one year. Annual assessment rolls 
shall thereafter provide funds sufficient to meet 
the interest for one year on the issue of bonds 
outstanding. During the year previous to ma- 
turity of any annual installment due upon the 
principal of said bonds there shall be an assess- 
ment roll sufficient to provide funds for the pay- 
ment of both the interest for one year and for the 
payment of the annual installment due upon the 
principal of the bonds. Such annual assessments 
shall be made from year to year to provide funds 
to meet the interest for one year and the annual 
installment of the principal due upon the bonds 
outstanding, until the whole principal due upon 
the outstanding bonds and the interest thereon 
shall be fully paid. In making up such assess- 
ment rolls there shall be included ten per cent 
additional as provided in § 156-98. Each of the 
assessment rolls shall specify the time when col- 
lectible and be numbered in their order, and the 
amounts assessed against the several tracts of 
land shall be in accordance with the benefits re- 
ceived, as shown by the classification and ratio of 
assessments made by the viewers. ‘These assess- 
ment rolls shall be signed by the chairman of the 
board of drainage commissioners and by the secre- 
tary of the board. There shall be four copies of 
each of the assessment rolls, one of which shall be 
filed with the drainage record, one shall be filed 
with the chairman of the board of drainage com- 
missioners, who shall carefully preserve the same, 
one shall be preserved by the clerk of the court, 
without change or mutilation, for the purposes of 
reference or comparison, and one shall be delivered 
to the sheriff, or other county tax collector, 
after the clerk of the superior court has appended 
thereto an order directing the collection of such 
assessments, and the assessments, shall thereupon 
have the force and effect of a judgment as in 
the case of state and county taxes. If the drainage 
commission which has assessed the lands of a 
drainage district prior to March 11th, 1919, 
shall file the aforesaid four copies of assessment 
rolls within six months from April 1st, 1919, the 
filing of such assessment rolls shall have the 
same legal effect as if filed strictly in accordance 
with this section inimediately after the prepara- 
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tion of such assessment rolls. The state having 
authorized the creation of drainage districts and 
having delegated thereto the power to levy a valid 
tax in furtherance of the public purposes thereof, 
it is hereby declared that drainage districts hereto- 
fore or hereafter organized under existing law or 
any subsequent amendments thereto are created 
for a public use and are political subdivisions of 


the: state/@ AC 2011 were Wiisswl ST 1O1G MOnGe aes Z0: 
LOL. IGA Sorat lee O2 1 en) sel Oo mC Ln SINS s G: 
S. 5360.) 

Cross Reference—See § 156-104 as to application of this 
section, 


Editor’s Note.—The following changes in this section were 
made by Public Laws 1923, ch. 217, sec. 8. The manner of pre- 
paring the assessment rolls, as formerly contained in the 
first part of this section, was changed and the drainage 
commissioners are to prepare assessment rolls, giving the 
names of the owners of the land, a description of the different 
tracts, and the amount assessed against each tract. The 
first assessment is to become due on the first Monday in 
September after the date of the bond issue, and shall pro- 
vide funds sufficient for the payment of interest on the bonds 
for one year. ‘The second assessment shall also provide for 
the payment of interest on the bonds for one year.. Thereafter 
annual assessment shall provide a sufficient fund to meet in- 
terest on the bonds for one year; and during the year in 
which there is an installment of the principal of any bonds 
due, the assessment shall be sufficient to pay such install- 
ment and the interest accruing for that year. The commis- 
sioners shall also include in the assessment rolls the ten 
per cent additional tax above provided for. See 1 N. C. Law 
Rev. 288. 

The assessment arises upon the completion of the assess- 
ment rolls. Nesbit v. Kafer, 222 N. C. 48, 51, 21 S. E. (2d) 
903. 

Cited in Board of Com’rs v. 
(2d) 377. 

§ 156-104. Application of amendatory provi- 
sions of certain sections; amendment or reforma- 
tion of proceedings.—A!1 the provisions of chap- 
ter 217 of the Public Laws of 1923 amendatory of 
§§ 156-71, 156-75, 156-83, 156-94, 156-97, 156-98, 
156-99 and 156-103 shall apply to all drainage 
districts which shall hereafter be organized, and 
also to all districts where proceedings for the 
organization thereof have been instituted and are 
now pending and where the bonds have not been 
actually issued, sold, and delivered to the pur- 
chaser thereof. If it shall be necessary to amend 
or reform any of the pleadings or orders made by 
the court or any action taken by the board of 
drainage commissioners in any drainage proceed- 
ings instituted and pending before March 6, 1923, 
full authority is granted to make any such amend- 
ments, to the end that the said drainage proceed- 
ings shall conform with the provisions hereof. 
(1923, c. 217, s. 9; C. S. 5360(a).) 

Local Modification—Hyde: C. S. 5360(a); 
s. 10. 

§ 156-105. Assessment lien; collection; sale ot 
land.—The assessments shall constitute a first and 
paramount lien, second only to state and county 
taxes, upon the lands assessed for the payment of 
the bonds and interest thereon as they become due, 
and shall be collected in the same manner and by 
the same officers as the state and county taxes are 
collected. The assessments shall be due and pay- 
able on the first Monday in September each year, 
and if the same shall not be paid in full by the 
thirty-first day of December following, it shall 
be the duty of the sheriff or tax collector to 
sell the lands so delinquent. The sale of lands for 
failure to pay such assessments shall be made at 
the courthouse door of the county in which the 


Gaines, 221 N. C. 324, 20 S: E. 


1923,0Cs 4217, 
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lands are situated, between the hours of ten 
o'clock in the forenoon and four o’clock in the 
afternoon of any date except Sunday or another 
legal holiday, which may be designated by the 
Board of Drainage Commissioners. After any 
such sale date has been designated by the Board 
of Drainage Commissioners, if for any necessary 
cause the sale cannot be made on that date, the 
sale may be continued from day to day for not 
exceeding four days, or the lands may be re-ad- 
vertised and sold on any day which the Board of 
Drainage Commissioners may or shall designate 
during the same hours and without any order be- 
ing obtained therefor during the same calendar 
year. Nothing in this section shall be construed 
to require any order from any court for any sale 
or resale held hereunder. The existing general 
tax law in force when sales are made for delin- 
quent assessments shall have application in re- 
deeming lands so sold; and in all other re- 
spects, except as herein or otherwise modified or 
amended, the existing law as to the collection of 
state and county taxes shall apply to the collec- 
tion of such drainage assessments. No bid at any 
sale shall be received unless sufficient in amount 
to discharge all the drainage assessments and © 
other charges due by the delinquent lands or | 
owner thereof, together with all costs and ex- 
penses of sale. If no sufficient bid be received, 
the board of drainage commissioners of the dis- 
trict shall be deemed the purchaser in its corpo- 
rate capacity at a sum sufficient to pay all assess- 
ments which are due and costs as above stated, 
and shall be entitled to receive a certificate of pur- 
chase and deed in the manner provided by law for 
purchasers at tax sales. The board of drainage 
commissioners shall only be required to pay to the 
sheriff the costs and expenses of sale before re- 
ceiving a certificate of purchase. The board of 
drainage commissioners of the district in their — 
corporate capacity shall be in like position and 
have the same rights and be subject to the same 
duties as the purchaser of lands at any tax sale 
under the general law. If the board of drainage’ 
commissioners shall have been the purchaser of 
lands so sold, the amount paid in redemption by 
the owner, or any person having an estate therein 
or lien thereon, shall include the sum bid therefor 
plus the penalty. The board of drainage commis-~ 
sioners shall pay to the sheriff or tax collector the 
amount representing their bid at the sale of said 
lands before they shall be entitled to receive a 
deed therefor, which the sheriff shall pay to the 
treasurer of the drainage district in the same man- 
ner as other funds received by him. The board of 
drainage commissioners, after acquiring a deed for 
said lands, may hold the same as an asset of the 
district, and shall be liable for the payment of all 
drainage assessments and State and county taxes” 
accruing after the sale at which the district was a 
bidder, and in all respects be deemed the owner 
of said lands and subject to the same privileges 
and liabilities as any other landowner, including 


the right to convey the said lands for a considera- : 




































tion and pay the proceeds of said sale to the treas- 
urer of the district, which may be distributed by — 
the drainage commissioners for the benefit of the 
district in the same manner as other district funds. — 
If any sheriff or tax collector failed for any rea- 
son to collect drainage assessments upon lands in — 
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any drainage districts due in one thousand nine 
hundred and seventeen, or any subsequent years, 
and further failed to make valid sales of the lands 
so delinquent in the payment of such assessments, 
then and in such event the existing sheriff or tax 
collector is hereby authorized and directed to pro- 
ceed to collect such unpaid drainage assessments, 
with interest thereon from the dates when such 
assessments respectively became due, and in de- 
fault of payment being made he is further author- 
ized to make sales of such lands as may be in de- 
fault at any time hereafter, at the times and in the 
manner authorized by law as amended herein; and 
the purchaser at said sales shall acquire title to 
such lands in the manner provided by law. If the 
sheriff or tax collector in office at the time such 
assessments were in default has since died or gone 
out of office, the powers herein given shall be ex- 
ercised by the existing sheriff or tax collector. 


» The one thousand nine hundred and thirty-one 
amendment to this section shall have the same 
force and effect from and after April thirteenth, 
one thousand nine hundred and thirty-one, as if it 
had been ratified and enacted prior to the first day 
of January, one thousand nine hundred and 
twenty-nine, and no sale of drainage lands held 
under the provisions of section five thousand three 
hundred sixty-one shall be deemed or declared 
void by reason of the fact that they may not have 
been held on the day specified in section five thou- 
sand three hundred sixty-one of the Consolidated 
Statutes prior to this amendment. (1911, c. 67, s. 
Teeotemce loess Oo: Pub. 0c) 1920, C. 88, Ss. oy, 4; 
5; 1931, c. 273; C. S. 5361.) 


Local Modification.—Franklin, Hyde, 
Loc. 1923, c. 88. 

Editor’s Note.—The Act of 1931 struck out the third sentence 
of the former section and inserted in lieu thereof the third, 
fourth and fifth sentences above. The original section author- 
ized the sale to be made on the first Monday in February in 
each year, and if for any cause the sale could not be made 
on that day, it might be continued from day to day for four 
days, or readvertised and sold on the first Monday in March, 
without any order therefor. See 9 N. C. Law Rev. 368. 

The Act provides that this amendment shall have ef- 
fect as if ratified prior to the first day of January, one 
thousand nine hundred and twenty-nine. It further pro- 
vides that no sale of drainage lands held under the pro- 
visions of this section shall be void by reason of the 
fact that it may not have been held on the day specified 
in this section prior to this amendment. 

Remedy for Collection Is Adequate.—It is provided by this 
section that drainage assessments shall be collected in the 
same manner as taxes are collected, and such liens may 
be collected by sale of the land by the sheriff, with is- 
sue of certificates of sale, with right in the holder of the 
certificates to foreclose in due time; or by foreclosure of 
the lien in a suit instituted by the district or the holder of 
a tax deed or certificate, in the nature of an action to 
foreclose a mortgage, and this remedy for the collection of 
such assessments is adequate, and assessments collected are 
public funds although they are to be used solely for the 
purpose of paying principal and interest on drainage bonds. 
Wilkinson v. Boomer, 217 N. C. 217, 7 S. E. (2d) 491. 

A receiver cannot intervene, in a bank’s action against 
the board, on the ground that he has the right, under this 

- section to collect payments. See Board of Drainage 
Com’rs v. Lafayette Southside Bank, 27 Fed. (2d) 286. 
Assessments Not a Lien Until Due.—The assessments upon 
lands in a drainage district are a lien in rem on the lands 
of the owner for the payment of the bonds issued by the dis- 
trict in accordance with the statute, the district being a 
geographical quasi-public corporation, and the benefits an- 
nually accruing to the advantage of successive owners, such 
assessments are due and payable at stated intervals but are 
not the personal obligation of the owner until they are due, 
nor, until they fall due, an encumbrance within the intent 
and meaning of a warranty in a deed. Pate v. Banks, 178 N. 
r1a9,100 'S:) B.251. 


Nash, Wilson: Pub. 
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The legislature intended that the assessments as shown 


‘on the assessment rolls which the board of drainage com- 


missioners is required to prepare immediately upon the sale 
of the bonds, become liens as they become due, affecting 
all of the lands on the assessment rolls, which relate to the 
entire district for the entire period over which the payment of 
the assessments is spread. Nesbit v. Kafer, 222 N. C. 48, 
Si, ZL AS. doe (2d)e 908. 

Same—Not a Debt of Owner.—‘‘The lien of the charges for 
drainage is not a debt of the owner of the land therein, but is 
a charge solely upon the land and accrues, pari passu with 
the benefits as they shall accrue thereafter. They are not 
liens until they successfully fall due, and are presumed to 
be paid out of the increased productiveness and other bene- 
fits as they accrue from time to time.” Pate v. Banks, 178 
Ne Cig 1395 1410 Sa be a2ot 

Money from Assessments Is Like Public Money of County. 
—This and the following sections by its provisions for the 
collection of assessments within an established drainage dis- 
trict by the same officer and by the same method as State 
and county taxes are collected, the same to be turned into 
the county treasury, giving right of action by mandamus to 
holders of the bonds issued by the district against the dis- 
trict, or its officers, including the tax collector and treasurer, 
to compel the levy of special assessments upon default in pay- 
ment of the principal and interest on the bonds, with liability 
on the bonds of the tax collector or treasurer upon default in 
the duty assigned to them, impress the moneys derived from 
the assessments whether the organized district be regarded 
as a public, quasi-public, or private corporation, as public 
money of the county, to be kept in the depository designated 
under the statute for such funds, although the funds in 
question are devoted to a particular or defined use. Comr’s 
wee llewis; 74. Nid Car 5284 94054 BS. 

Due Process of Law Not Denied.—The statute under 
which a drainage district is formed does not deny the dis- 
trict due process of law by providing for the collection and 
security of the assessments as other county taxes are col- 
lected and kept, etc. Com’rs v. Lewis, 174 N. C. 528, 94 S. 
E. 8. 

Assessments Prior to Mortgage. — The assessments on 
lands for a bond issue have a prior lien to a mortgage exe- 
cuted thereon prior to the formation of said district. Drain- 
age Commissioners v. Eastern Home, etc., Ass’n, 165 N. C. 
697, 703, 81 S. E. 947. 


§ 156-106. Assessment not collectible out of 
other property of delinquent. — Only the land as- 
sessed in the drainage proceeding shall be liable 
for the drainage tax or assessment, and no other 
property of the landowner shall or may be sold 
for said drainage tax or assessment: Provided, 
that this section shall not apply to any drainage 
bond sold and delivered prior to March 7, 1927, or 
to any litigation pending at that time. (1919, c. 
Q8ee sae 1027. C81 SO Cac. babe) 
Syoey Modification.—Cumberland, Robeson: 
1%. 


§ 156-107. Sheriff in good faith selling property 
for assessment not liable for irregularity.—The 
sheriff who executes upon property for the collec- 
tion of drainage assessments under the provisions 
of this article shall not be liable either civilly or 
criminally if he shall sell such property in good 
faith, even though such sale is irregular or for any 
cause illegal. (1919, c. 282, s. 4; C. S. 5363.) 


§ 156-108. Receipt books prepared.— The clerk 
of the superior court in each county where one 
or more drainage districts have been established 
shall be required to have prepared annually dur- 
ing the month of August a form of receipt, with 
appropriate stubs attached and properly bound, 
for the drainage assessments due on each tract of 
land as recited in the assessment rolls. This bound 
book of tax receipts or bills shall be indorsed 
“Drainage assessments of the (here give the 
name of the district) for the county of.. 
tes os ...., delivered to the sheriff or eae cot 
lector as of the first Monday in September, 19.., 


1927; ce; 139, "s. 
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for collection as required by law,” and the same 
indorsement shall be printed at the top of each 
tax bill or blank receipt. Each tax bill or blank 
receipt shall contain a blank space for the name 
of the owner of the property, the amount of the 
annual drainage tax, the amount of maintenance 
tax, if any; and a receipt at the bottom of the 
same, followed by a blank line for the signature 
of the tax collector. This bound book of tax bills 
or receipts, with the blanks duly filled in, shall be 
delivered to the sheriff or tax collector on the 
first Monday of September of each year. The 
necessary cost of printing and binding such book 
of tax bills or receipts and the filling in of the 
same shall be a proper charge against such drain- 
age district and shall be paid by the board of 
drainage commissioners (1917, c. 152, s. 9; 1919, 
¢. 208) sa2: CGC. $3:5364.) 

Stated in Nesbit v. Kafer, 222 N. C. 48, 21 S. E. (2d) 903. 


§ 156-109. Receipt books where lands in two or 
more counties—Where any drainage district 
which has been established contains lands located 
in a county or counties other than the county in 
which the district was established, the clerk of 
the superior court of the county in which the dis- 
trict was established shall have prepared annually 
during the month of August a form of tax bills 
or receipts, with appropriate stubs attached, cov- 
ering all the lands in the drainage district located 
in such other county or counties, and in the form 
herein provided for the county in which the dis- 
trict has been established, and have the same sub- 
stantially bound in book form. He shall also fill 
in the blanks of such tax receipts ready for the 
signature of the collector. On a page in such 
bound book after the tax bills or receipts there 
shall be appended an order directed to the sheriff 
or tax collector in the county in which such lands 
are located,. which shall be in substantially the 


following form: State of North Carolina— 
Countyedfi sen ueedese se The Sheriff or Tax Col- 
léectornolitsae. ete eerie. GountyeelhisHismto 


certify that the foregoing tax bills or blank re- 
ceipts embrace the drainage assessments made 
on’ certain) lands: in) ther Coltinty#ofecs te erccne 
which are located in and are a part of there 
insert the name of the drainage district), which 
district was established in the county of 
ie aad oe These aSsessments are due on the first 
Monday of September, 19.., and must be paid 
and collected within the time required by law. 
You will make monthly settlements of your col- 
lections with the treasurer of 
county, being the county in which the district 
was established, and in all other respects you will 
discharge your duties as sheriff or tax collector 
as required by law. In witness whereof, I have 
hereunto set my hand and official seal, this 

a yilk fe Scns cicwetieg dns aiet te afk ea Ops en 


me uw le/6) ee ‘et! ee 16 


eee ew ere 


$1040 Oe 50 Jere © Bes © ele 6 


@ [eS 0. 01a hdl 0) 6) 400 «ye. 6) elle 


Glerki:Superiocs Courtweecise ee eee County. 

Thereupon such drainage assessments in such 
county shall have the force and effect of a judg- 
ment upon the lands so assessed, as in the case of 
state and county taxes, and shall in all other re- 
spects be as valid assessments as those levied up- 
on lands in the county in which the district was 
established. The auditor for drainage districts 
herein authorized shall also examine the records 
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and accounts of the sheriff of such county. In the 
establishment and administration of the drain- 
age districts the clerk of the superior court, the 
county treasurer, and the chairman of the board 
of drainage commissioners shall have jurisdiction 
over the lands and the collection of drainage as- 
sessments in the county or counties other than 
the county in which the district was established 
to the same extent as in the county where such 
district was established: Provided, that in those 
counties which do not have a county treasurer, 
then the auditor provided for in this subchapter 
shall perform the duties required by this section 
for the county treasurer. (1917, c. 152, s. 11: C. 
S. 5365.) 

The first sentence of the second paragraph must be read 
in connection with the provisions of § 156-105 that “‘the 
assessments shall constitute a first and paramount lien, 
second only to state and county taxes upon the lands as- 
sessed for the payment of bonds and interest thereon as. 
they become due, and shall be collected in the same mans 
ner and by the same officers as state and county taxes. 
are collected,’’ and when so considered, it is clear that this. 
section is not in conflict with § 156-105, but is intended to- 


implement collection of the assessment by the sheriff. Nes- 
bitey. Kafer 2220N is (Ca48: 52.8 21 Sie (2d) 903s 


§ 156-110. Authority to collect arrears.—If any 


sheriff or tax collector was authorized to collect 
drainage assessments in any year prior to 1917, 
and failed to collect any part of such drainage 


assessments, and is now out of office, or is still) 
holding the office of sheriff or tax collector, then. 
and in such event such sheriff or tax collector, re- 


gardless of the expiration of his term of office, is. 


hereby authorized and directed to proceed to the 
collection of such unpaid drainage assessments, 
and in default of payment being made, he is fur- 
ther authorized to make sales of such lands as 
may be in default at the times and in the manner 
authorized by law during the year one thousand 
nine hundred and seventeen, one thousand nine 


hundred and eighteen, or one thousand nine hun- 


dred and nineteen, (1917, c. 152,.s. 9; C.S. 5366.) 


§ 156-111. Sheriff to make monthly settlements; 
penalty.—The sheriff or tax collector shall be re- 
quired to make settlements with the county treas- 
urer on the first day of each month of all collec- 
tions of drainage assessments for the preceding 
month, and to pay over to the treasurer the money 
so collected, for which the treasurer shall exe- 
cute an appropriate receipt, to the end that the 
treasurer may have funds in hand to meet the 
payments of interest and principal due upon the 
outstanding bonds as they mature. If any sheriff 
or tax collector shall fail to comply with the law 
for the collection of drainage assessments, or in 
making payments thereof to the treasurer as pro- 
vided by law, he shall be guilty of a misdemeanor 
and, upon conviction, shall be subject to fine and 
imprisonment, in the discretion of the court, and 
he shall likewise be liable in a civil action for all 
damages which may accrue either to the board 
of drainage commissioners or to the holder of 
the bonds, to either or both of whom a right of 
action is given. (1911, c. 67, s. 12; 1917, c. 152, 
6919s Ane b807:) 


§ 156-112. Duty of treasurer to make payment; 
penalty—It shall be the duty of the county 
treasurer, and without any previous order from 
the board of drainage commissioners, 
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and pay the installments of interest at the time 
and place as evidenced by the coupons attached 
to the bonds, and also to pay the annua! install- 
ments of the principal due on the bonds at the 
time and place as evidenced by the bonds. The 
county treasurer shall be guilty of a misdemeanor 
and subject, upon conviction, to fine and im- 
prisonment, in the discretion of the court, if he 
shall wilfully fail to make prompt payments of the 
interest and principal of the bonds, and he shall 
likewise be liable in a civil action for all damages 
which may accrue either to the board of drainage 
commissioners or to the holder of such bonds, to 
either or both of whom a right of action is here- 
by etven. (1911; \c) 67,¢s) 123 CoS. 5368.) 

Effect of Public Local Act for Robeson County.—Chapter 
46, section 1, Public-Local Laws 1917, abolishes the office of 
County Treasurer of Robeson County and substitutes there- 
for as designated by the county commissioners, one or more 
solvent banks or trust companies located in the county of 
Robeson as a depositary and financial agent for that county, 
with provision (sec. 3) that such bank or trust company shall 
perform the duties of treasurer in disbursement of the county 
funds; section 4, that the sheriff, as such, or ex officio treas- 
urer, shall turn over all moneys of the county, from whatso- 
ever source derived, whether belonging to the general county 
fund or otherwise, to the bank or trust company designated: 
Held, under these and the further pertinent provisions of the 
act, moneys derived from assessments of a drainage district, 
being county funds, should be deposited, as the statute di- 


rects, with the depository lawfully designated. Comr’s v. 
Lewis, 174 N. C. 528, 94 S. E. 8. 


§ 156-113. Fees for collection.—The fee allowed 
the sheriff or tax collector for collecting the 
drainage tax as hereinbefore prescribed shall be 
two per cent of the amount collected, and the fee 
allowed the treasurer for disbursing the revenue 
obtained from the sale of drainage bonds shall be 
one per cent of the amount disbursed: Provided, 
that no fee shall be allowed the sheriff or tax 
collector or county treasurer for collecting or re- 
ceiving the revenue obtained from the sale of the 
bonds hereinbefore provided tor, nor for disburs- 
ing the revenue raised for paying off such bonds. 
Kiotiees ors sete 1925) c) P71,0s2 "hs CAb45369.) 

Local Modification.—Pitt: 1925, c. 271, s. 2. 

Corstrued with Other Sections—The relevant sections 
of the various statutes upon the subject of the collection of 
assessments on lands in drainage districts by sheriffs and 
tax collectors and their compensation therefor, being in pari 
materia, should be construed together by the courts in ascer- 
taining the legislative intent. Drainage Comr’s v. Davis, 
TeZ IN ene tA0 OSes), O00: 

Sheriff’s Compensation Restricted.—The bringing forward 
of sec. 13, ch. 67, Public Iaws 1911, in this section, providing 
that 2 per cent shall be allowed sheriffs “‘for collecting the 
drainage assessments as hereinbefore prescribed,” is a leg- 
islative construction of section 13 of the prior law, and was 
intended .to restrict the compensation of the sheriff to 2 per 
cent of the amount of the assessments in drainage districts 
collected by him, and not to allow him a commission of 5 
per cent as in case of taxes collected for general govern- 


mental purposes. Drainage Comr’s v. Davis, 182 N. C. 140, , 


108 S. E. 506. 

Compensation of Treasurer.—This section, dealing with 
the compensation to be allowed the county treasurer for 
disbursing the revenue obtained from the sale of bonds of 
drainage district, provides but one compensation for all 
services. Drainage Com’rs v. Credle, 182 N. C. 442, 109 S. 
E. 88. 

§ 156-114. Conveyance of land; change in assess- 
ment roll; procedure.—1. Status of Land Fixed.— 
The boundaries of lands as surveyed and mapped, 
the ownership thereof, and the classification and 
assessment thereof as appears in the final report 
and map and upon the assessment roll, shall be 
and remain as of the time when the district was 
established and the final report of the board of 
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viewers was approved by the court. No convey- 
ance or devise of land or devolution by inheritance 
after the petition has been filed or the owner 
thereof has been served with the original sum- 
mons, either by personal service or by publica- 
tion, shall affect the status or liability of such land 
as a part of such drainage district, except as here- 
in provided. 

2. Conveyance before Final Report.—If the 
owner of any lands included in such district shall, 
after the filing of the petition, and after being 
served with the original summons and before the 
approval of the final report, convey the whole or 
any part of such lands, or the title thereto shall be 
otherwise changed, then and in such event the 
grantor and grantee or new owner, or either, may 
file a petition in an ancillary proceeding before 
the clerk of the superior court setting forth the 
facts, with a description of the lands conveyed 
either in part or the entire body of land, together 
with a description of the land excepted and not 
conveyed. If the grantor or grantee or new 
owner, in whole or in part, file such petition, the 
other not so joining shall be served with notice of 
samc. The clerk may require the petitioner to 
attach to the petition a map showing the bound- 
aries of the entire body of land as it appears in 
the record of the proceedings, and also showing 
the part conveyed. If the ownership of such land 
has been changed by devise or inheritance, or any 
joint ownership has been changed by partition, 
such new owner may file a petition as herein pro- 
vided. Such petition shall conclude with a prayer 
that the grantee or new owner be made a party 
to the proceeding. The court after a hearing may 
make the grantee or new owner a party to the 
drainage proceeding and shall certify to the en- 
gineer and viewers a description of the land so 
conveyed or held by the new owner, with direc- 
tions to verify the boundaries and to classify the 
land to the same extent as if the grantee was the 
original party. Any part of such lands not so 
conveyed shall be and remain a part of the dis- 
trict, 

3. Conveyance after district established.—After 
the district shall be established, the lands classi- 
fied, the final report approved, and the assess- 
ment roll filed, no conveyance of any land in the 
district shall effect or change the existing status 
or liability of such land as to assessment charges 
or otherwise, except in the manner herein defined. 
When the title and ownership of any tract of 
land embraced in the district have been changed 
or vested in others by grant, devise, or inheri- 
tance, cr by partition between joint owners, sub- 
sequent to the establishment of the district, the 
assessment roll may be amended in the following 
manner: ‘The grantor and grantee, or the new 
owners, may file a petition with the chairman of 
the board of drainage commissioners alleging that! 
the ownership of the land has changed, and the 
manner thereof, in whole or in part. If the whole 
body of land as appears in the final report or on 
the assessment roll has changed ownership, a 
general description consistent with such final re- 
port and map shall be sufficient. If the owner- 
ship of the body of land has changed only as to 
part thereof, the petition shall contain a descrip- 
tion of the part thereof claimed by the new own- 
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ers, and the number of acres and the classifica- 
tions, or the several classes if it be in more than 
one class, and also a description of that part of 
the land the title to which remains in the original 
owner, with the number of acres and with the 
classification and the several classes if it contains 
more than one class of land. The petition shall 
so describe the land and the number of acres 
in each class as to that part of which the owner- 
ship has changed as to maintain the number of 
acres originally assessed, and the class or classés 
in which the same has been assessed, and the 
chairman of the board of drainage commissioners 
may require the petitioners to have the lands 
surveyed, and submit a map if the same shall be 
necessary. 


4. Duty of chairman of drainage commission- 
ers and clerk.—The chairman of the board of 
drainage commissioners shall present this peti- 
tion to the clerk of the superior court at any 
time thereafter, not later than the first Monday 
in July following. It shall be the duty of the 
clerk to examine and verify the facts set forth in 
the petition, and particularly to determine if the 
number of acres assessed and the classes thereof 
against the new owners added to the number of 
acres and the classes assessed against that part of 
the land, the title to which has not changed, shall 
equal the total number of acres and. the classes 
so assessed as appear against such entire body 


of land in the final report and assessment roll. 


If the clerk 
ter an order 


shall be so satisfied, he 
or decree changing the 
assessment roll, or the assessment roll as 
theretofore amended, by adding the name of 
the new owner with the number of acres assessed 
in each class, and by amending the number of 
acres assessed and the classes thereof against 
the original owner as appears on the original as- 
sessment roll or assessment roll as theretofore 
amended. It shall be the duty of the clerk after 
such order to make such changes in the assess- 
ment roll. It shall be the duty of the clerk of 
the superior court in making changes in the orig- 
inal assessment roll from time to time to observe 
and maintain the total number of acres in each 
class, to the end that the revenue produced from 
the annual assessment shall not be thereby di- 
minished. The chairman of the board of drain- 
age commissioners, instead of presenting to the 
clerk of the court each petition of landowners 
separately, may combine a number of petitions 
and present the same to the court at one and the 
same time. The first Monday in July in each 
year is hereby set apart as a special day on which 
petitions for changing the assessment roll may 
be submitted, at which time the clerk shall hear 
all petitions not theretofore submitted. 


shall en- 
original 


5. Failure of chairman of board to act.—If the 
chairman of the board of drainage commission- 
ers shall fail to act when any petition shall be 
submitted to him as herein provided, or the 
chairman or any member of the board shall fail 
to discharge any duty imposed by this section or 
any other provision of the general drainage law, 
it is hereby made the duty of the clerk of the su- 
perior court, either independently or upon the 
request of any landowner in the district, to cite 
such chairman or member to appear before him 
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upon a certain day and show cause why he 
should not be removed from office, and unless 
good cause be shown, it shall be the duty of the 
clerk to remove the chairman or any member 
of the board of drainage commissioners and to 
certify his action, to the end that another mem- 
ber may be elected according to law. If the 
failure of the chairman or any member of the 
board of drainage commissioners to discharge 
such duty shall be wilful, he shall be guilty of a 
misdemeanor, and upon conviction shall be pun- 
ished by fine or imprisonment, or both, in the 
discretion of the court. 

6. When owner may file petition with clerk.— 
If the grantor and grantee, or all those claiming 
to have acquired title to any body of land on the 
assessment roll and whose assessment will be 
affected, cannot agree upon joinder in a petition 
to the chairman of the board of drainage com- 
missioners, or if the said chairman fails within 
a reasonable time to discharge his duty by pre- 
senting the petition to the court, then either 
party interested in the tract of land as it appears 
on the assessment roll may file a petition with 
the clerk of the superior court setting forth the 
facts as to the change in ownership and title of 
such land, with the description of the entire 
tract of land and the number of acres in each 
class, together with a description of that part of 
the land as to which the ownership has changed, 
with the number of acres in each class, and pray 
the court to order that the assessment roll be 
amended in accordance with the title and inter- 
est of the several owners. At the time of filing 
the petition a summons shall issue to the other 
parties interested in the tract of land to show 
cause, on a day certain, why the prayer of the pe- 
tition should not be granted. Upon the return 
day the clerk of the court shall hear all the evi- 
dence, find the facts, and enter up a judgment 
directing the appropriate amendment to the as- 
sessment roll. It shall be the duty of the clerk 
to amend the assessment roll in accordance with 
his judgment. 

7. Effect of change in assessment roll—No 
judgment or amendment of the assessment roll 
shall be valid unless the number of acres and 
the classes assessed against the original and new 
owners shall equal the area and classification as 
contained in the tract of land as it appears on 
the original assessment roll. This petition may 
be presented to the court at any time, but the 
first Monday in July in each year is hereby des- 
ignated as the day upon which all petitions for 
amendments to the assessment roll may be sub- 
mitted. Any amendments to the assessment 
roll ordered after the last day of August in each 
year shall not become effective until the first 
day of September the following year, and the as- 
sessment roll as it appears on the first day of 
September of each year shall constitute the as- 
sessment roll to be delivered to the sheriff on 
the first Monday in September, and he shall col- 
lect the drainage assessments as they appear 
thereon without regard to any changes in title 
or ownership or any changes in the assessment 
roll made by the court after the thirty-first day of 
August. All amendments sought to be made to 
the assessment roll shall have reference to the 
assessment roll as it appears at the time the 


[ 730 ] 





§ 156-115 


amendment is sought, which shall be either the 
original assessment roll or as amended; but it 
shall be the duty of the clerk of the superior 
court to examine frequently the assessment roll 
as amended, and before the same shall be fur- 
ther amended, and make certain that the aggre- 
gate number of acres in each class as appeared 
on the original assessment roll shall not be re- 
duced, nor the aggregate annual assessments re- 
duced. Any amendments ordered shall be made 
on the assessment roll and become due in the 
following September, and on all subsequent as- 
sessment rolls which have not become due or 
collectible. 

8. Clerk to prepare new assessment rolls.—It 
shall be the duty of the chairman and the secre- 
tary of the board of drainage commissioners of 
the district to render to the clerk of the court 
any clerical assistance involved in changes in 
the assessment rolls, but the primary duty and 
responsibility in making such amendments shall 
remain with the clerk of the superior court, and 
he shall be held liable for any error or omission 
which may work a loss to the district or the 
bondholders. If such amendments to the assess- 
ment rolls shall make necessary the preparation 
of new assessment rolls, the clerk of the superior 
court shall be required to prepare such new as- 
sessment rolls with the clerical assistance of the 
chairman and secretary of the board of drainage 
commissioners, and such new assessment rolls 
shall be signed by the chairman and secretary of 
the board of drainage commissioners and by the 
clerk of the superior court before delivery to the 
sheriff or tax collector as required upon the 
original assessment rolls. The original assess- 
ment rolls shall be preserved by the clerk of the 
court among his records for future reference. 

9. Number of copies—In the event it shall be 
necessary to prepare new assessment rolls, the 
clerk shall'prepare four copies, one copy for the 
drainage record, another for the sheriff or tax 
collector, another for the chairman of the board 
of drainage commissioners, and the other for fil- 
ing and preserving among the records, and which 
fourth copy shall never be mutilated or inter- 
lined, but shall be preserved in its original form 
for reference. As to all drainage districts here- 
tofore established, the clerk of the court shall 
prepare an additional copy of all the original 
assessment rolls for the several years the lands 
in such districts are assessed and securely pre- 
serve the same, at least until all outstanding 
bonds of the district shall be paid, to the end that 
they may always be accessible for reference and 
comparison. It shall not be necessary hereafter 
to deliver to the sheriff or tax collector a copy 
of the assessment roll for the current year in 
which assessments are due and payable, but the 
copy provided for him may remain among the 
records of the clerk of the court for safe keeping 
and reference by him. ; 

10. Costs determined.—As compensation to the 
clerk of the court for the performance of duties 
imposed herein, he shall be paid such sum by the 
board of drainage commissioners of such drain- 
age district as they may deem fair and adequate, 
and the same is hereby declared a proper charge 
against said district, but no additional compen- 


sation shall be paid to the clerk in those counties | 
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where he receives a salary in lieu of fees. Any 
costs which may accrue in amendments to the 
assessment rolls shall be adjudged against the 
parties in interest, in the discretion of the clerk, 
and such costs shall be paid before the amend- 
ment shall become effective. As to all petitions 
which shall be filed and submitted to the court 
on the first Monday in July, no costs shall be 
paid or adjudged against any party in those 
counties where the clerk and sheriff receive a sal- 
ary in lieu of fees. 

11. Chairman represents board.—As to all pe- 
titions filed with the chairman of the board of 
drainage commissioners, or as to the discharge 
of any duty by the chairman required of him 
under the general drainage law, he shall be pre- 
sumed to act for the board, and the chairman 
shall do all things necessary to protect and main- 
tain the interests of the drainage district. If the 
chairman shall be or become a landowner in the 
drainage district and may desire an amendment 
to the assessment rolls, he may file his petition 
before any other member of the board, or file the 
same directly with the clerk of the superior court. 

12. Application of section.—The provisions of 
this section shall apply to landowners in districts 
heretofore established and to drainage proceed- 
ings heretofore instituted to the same extent as 
to drainage proceedings hereafter instituted and 
establisheds) Gi9177 7c: 1152, 15.1 4719719) c) 208, sls 
CrrS2-53702) 


§ 156-115. Warranty in deed runs to purchaser 
who pays assessment.—Where the land assessed 
by drainage commissioners under the provisions 
of this article has been purchased since the 
making of the assessment by a purchaser for 
value without notice under a deed of general 
warranty, and said purchaser pays to the sheriff 
the amount of said drainage assessment, which 
is a lien on the land purchased, then such pur- 
chaser who pays the said drainage assessment 
shall have a right of action against the warrantor 
of his title under the covenant of general war- 
ranty contained in his deed for the recovery of 
the amount paid. (1919, c. 282, s. 3; C. S. 5371.) 
Section Does Not Refer to Future Assessments.—An as- 
sessment matured and due, under the decisions, would 


constitute ‘‘a lien on the land purchased,’”? but this sec- 
tion does not refer to future assessments not due at the 


time the land was purchased. Branch vy. Saunders, 195 
New iCiy 1/6; l79ne 4 leo. pa oso. 
Consequently, liens on lands within a statutory drain- 


age district for assessment charges for its maintenance 
and upkeep do not fall within a warranty or covenant 
against encumbrances contained in a deed until they are 
due and payable. Branch v. Saunders, 195 N. C. 176, 
1417S: B. 583. 


§ 156-116. Modification of assessments. 
1. Relevy.— Where the court has confirmed an 


assessment for the construction of any pub- 
lic levee, ditch, or drain, and such assess- 
ment has been modified by the court of 
superior jurisdiction, but for some unforseen 


cause it cannot be collected, the board of drain- 
age commissioners shall have power to change 
or modify the assessment as originally confirmed 
to conform to the judgment of the superior court 
and to cover any deficit that may have been 
caused by the order of court or unforeseen oc- 
currence. ‘The relevy shall be made for the ad- 
ditional sum required, in the same ratio on the 
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lands benefited as the original assessment was 
made. 

2. Upon sale of land for assessments.—If any 
person, or any number of persons, claiming to 
have title to any tract or tracts of land subject 
to assessment or drainage tax shall fail to pay 
any annual assessment levied against such lands, 
and the sheriff or tax collector shall be compelled 
to sell such lands under the law for the purpose 
of making such collection, the net proceeds of 
such sale shall be paid to the county treasurer, 
to be held by him and disbursed for the purpose 
of paying the current assessment and future an- 
nual assessments so far as the proceeds may be 
sufficient. When the fund in the custody of the 
treasurer shall be exhausted in the payment of 
annual assessments against such lands, or there 
shall not be a sufficient sum to pay the next an- 
nual assessment, the county treasurer shall im- 
mediately give written notice to that effect to 
the chairman of the board of drainage commis- 
sioners of the district, and also to the clerk of 
the superior court, whereupon the board of drain- 
age commissioners shall institutue an investiga- 
tion of such tract or tracts of land to determine the 
market value, and if they shall find that the market 
value is not equal to all the future annual assess- 
ments to cover its share of installments of prin- 
cipal and interest on the outstanding bonds, they 
shall proceed, with the approval of the clerk of 
the superior court, to make new reassessment 
rolls on all the remaining lands in the district and 
increase the sum in sufficient sums’ to equal the 
deficit thereby created, and such new assessment 
rolls shall constitute the future assessment rolls 
until changed according to law, and shall be 
certified to the tax collector as herein provided 
in lieu of the former assessment rolls. However, 
the tract or tracts of land which have been so 
sold by the tax collector shall continue on the 
assessment roll in the name of the new owner, 
but reassessed upon the new basis, and the 
drainage tax collected at the same time and in 
the same manner as other lands as long as 
such lands may have sufficient market value out 
of which to collect the annual drainage tax, and 
when such lands shall cease to have such value, 
or shall be abandoned by the person claiming 
title thereto, the drainage commissioners may 
omit the same from the assessment roll with the 
approval of the clerk of the superior court, but 
such lands may in the same manner at any time 
in the future be restored to the assessment rolls. 


3. Surplus funds.—If the funds in the hands 
of the county treasurer at any time, arising under 
this section or in any other manner, shall be greater 
than is necessary to pay the annual installments 
of principal and interest, or the annual cost of 
maintenance of the drainage works, or both, such 
surplus shall be held by the county treasurer for 
future disbursement for other purposes as herein 
provided or subject to the order of the board of 
drainage commissioners. 

4. Insufficient funds.—I{ there shall be any 
impairment or destruction of the drainage works 
by any unforeseen cause or occurrence not antic- 
ipated, during the pericd of construction by the 
contractor, the contractor shall nevertheless re- 
pair and complete the works according to the 
contract and specifications and shall be liable 
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therefor and also his sureties on his bond; but if 
the contractor shall make default and if there 
shall be a failure to collect all resulting damages 
from such contractor and the sureties upon his 
bond, and it shall thereby be necessary to raise 
a greater sum of money to complete the drain- 
age works in accordance with the plans, or if for 
any other unavoidable cause it shall be necessary 
to raise a greater sum to complete such drainage 
works, the board of drainage commissioners, 
having first obtained the approval of the clerk of 
the superior court, shall prepare new assessment 
rolls upon all the lands in the district upon the 
original basis of classification of benefits and in- 
crease the same in sufficient sums to equal the 
deficit thereby created, and the same shall con- 
stitute the new assessment rolls until changed 
accordingly to law, and shall be certified to the 
tax collector as herein provided. 

5. Additional bonds issued.—If for any of the 
causes hereinbefore recited in this section, or for 
any other cause,asumof money greater than the 
proceeds of sale of the drainage bonds shall become 
necessary to complete the drainage system, and 
the board of drainage commissioners shall deter- 
mine that the amount to be raised is greater than 
can be realized from the collection of one an- 
nual assessment upon the lands in the district 
without imposing an undue burden upon the 
lands, or if it is advisable or necessary to raise 
the money more expeditiously, then and under 
such conditions additional, bonds may be issued 
in such aggregate sum as may be necessary. 

6. Manner of issue-—The proceedings for the 
issue of such additional bonds shall be substan- 
tially as follows: The board of drainage commis- 
sioners shall file their petition with the clerk of 
the superior court, setting forth all the facts 
which require the expenditure of more money and 
the issue of additional bonds to complete the 
drainage system, which shall be accompanied by 
the recommendation of the drainage engineer 
who was one of the original viewers, or some 
other expert drainage engineer selected by the 
drainage commissioners; whereupon the court 
shall issue a notice to all the owners of: land 
within the district reciting the substance of the 
petition and directing each to appear before the 
court on a day certain, not less than twenty days 
after the service upon all the parties, and to 
show cause, if any they have, why the additional 
bonds should not be authorized, which notice 
shall be served personally on each such land- 
owner by reading the same, and by leaving a 
copy, and if the same cannot be personally 
served, then it shall be served in the manner au- 
thorized by law. Any landowner may file an 
answer denying any material allegation in the 
petition or setting forth any valid objection to 
same before the return day thereof. 

Upon the day when the notice is returnable, 
or oh such day as to which the same may have 
been continued, the court shall proceed to hear 
the petition and answers. If the court shall find 
that the allegations of the petition are true, and 
that the issue of additional bonds is advisable 
or necessary, the court shall make an appropri- 
ate order authorizing and directing the issue of 
such additional bonds, fixing the amount of such 


_issue, the date of same, the time when the inter- 
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est and principal shall be payable, and all other 
matters necessary and appropriate in the prem- 
ises.. Any landowner may appeal from the or- 
der of the clerk of the superior court, and on 
such appeal only the issues raised in the answer 
shall be considered, and such appeal and the fur- 
ther procedure thereon shall be as prescribed in 
special proceedings, except as modified by this 
subchapter. 

After the court shall have ordered the addi- 
tional issue of bonds, the further procedure as to 
the assessment rolls, the levying and collecting 
of the drainage taxes, the disbursement of the 
revenue therefrom for the payment of such 
bonds and interest thereon, and all further pro- 
cedure shall be the same as required for the es- 
tablishment of drainage districts. The addi- 
tional bonds issued shall not exceed twenty-five 
per cent of the total amount originally issued. 
The additional issue of bonds shall bear six per 


cent interest per annum and may be made pay-. 


able in ten annual installments, or in lesser num- 
ber of annual installments as nearly equal as may 
be, as recommended by the board of drainage 
commissioners and approved by the court. 
(1909, c. 442, s. 35; 1911, c. 67, s. 15; C. S. 5372.) 


Surplus Returned to Owners.—Where a drainage district 
of a county having assessed the property owners therein for 
improvements, and when having completed the same there 
is a surplus in the hands of the county treasurer, the board 
of drainage commissioners may, upon the exercise of a sound 
discretion, and in good faith, determine that the fund on 
hand is not necessary for further disbursements for the 
benefit of the district, according to the plan adopted, and 
distribute the same proportionately among those assessed 
in accordance with law, especially when such owners have 
thereto agreed. Foil v. Board, 192 N. C. 652, 135 S. E. 781. 

Public Local Law Must Be Followed.—Where, under the 
provisions of statute, a drainage district may loan its 


money derived from its assessments until required for use ° 


in payment of the principal and interest on its bonds matur- 
ing serially for a period of 10 years, and the statute pro- 
vides for a depository for these funds, the drainage com- 
missioners may not contract with a different bank to deposit 
the funds there, in consideration of such bank buying at par 
a certain issue of such bonds that could not otherwise have 
been sold, except below par; nor could the transaction, con- 
templating a period of 10 years, be construed as a loan 
to the bank as authorized by the statute, and the trans- 
action is void, regarded either as a deposit of the funds or 


a loan thereof. Public-Local Laws 1917, ch. 447, sec. 7. 
Comr’s v. Lewis, 174 N. C. 528, 94 S. E. 8. 
§ 156-117. Subdistricts formed. — Subdistricts 


may be formed by owners of land in main districts 
theretofore established in the manner provided 
for the organization of main districts. Such 
subdistricts shall have the right to use the ditches 
or canals of the main districts for outlets. The 
formation of subdistricts shall not operate to re- 
lease the lands in any subdistrict from the pay- 
ment of any assessment or levy made prior to 
the formation of such subdistricts, nor from any 
assessment which may thereafter be made for 
the completion and maintenance of the canals in 
main districts, or for the payment of the prin- 
cipal and interest on any indebtedness incurred 
by the main district, nor shall it give the sub- 
district any claim on the funds of such main dis- 
trict for its local use. It shall be the duty of the 
drainage commissioners of the main district to 
control all matters pertaining to the main dis- 
trict drainage. Drainage commissioners for the 


subdistricts shall have authority and control 
over all matters pertaining to drainage within 
their respective subdistricts, except such work 
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as belongs -exclusively to the main district. 


(1917, cupsotamen CS -5079,) 


§ 156-118. Bonds for improvement and main- 
tenance; petition—The board of drainage com- 
missioners for any drainage district heretofore 
or that may hereafter be formed shall have the 
right to issue and sell bonds for the maintenance 
or improvement of their district, if, in the opin- 
ion of said board of drainage commissioners, 
it would be an unreasonable burden on any 
of the landowners of said district to levy an as- 
sessment as provided in § 156-92 and amend- 
ments. thereto, sufficient to do the necessary 
maintenance or improvement: Provided, that 
the board of drainage commissioners shall first 
petition to the clerk of superior court of the 
county in which their drainage district was 
formed, setting forth the facts that the canals in 
their districts are not sufficient to afford proper 
drainage, and that, in the opinion of the board, 
the said canals need to be recleaned, widened, 
deepened, or lengthened, or that additional: ca- 
nals should be cut in certain places, and that the 
said work will cost more than an average of 
one dollar ($1.00) per acre for all of the lands in 
the district, and to raise such an amount by levy- 
ing one assessment would be an unreasonable 
burden on a part of the landowners of their dis- 
trict, and they ask the court to allow them to is- 
sue and sell bonds for a sufficient amount to do 
the work which is needed to be done. (1923, c. 
Sol Sel eho 009 )s) 


§ 156-119. Viewers; appointment and report. — 
Immediately after the presentment of such a 
petition, the clerk shall appoint a board of view- 
ers (of the same qualifications as is required 
when a drainage district is first formed) to view 
the said district over, and report to him (not 
later than twenty days from date appointed) 
whether or not any or all of the work asked for 
in the petition should be done, and whether or 
not the cost of the work which should be done 
would be an unreasonable burden on any of the 
landowners if collected by one assessment, or 
would it be better to allow a bond issue to cover 
the work. (1923, c. 231, s. 2; C. S. 5373(b).) 


§ 156-120. Disallowance of petition; order; re- 
classification of lands; map and profile.—If the 
board of viewers do not favor the bond issue it 
will be the duty of the clerk to not allow same, 
but the petition may be presented again any time 
after six months. If the board of viewers report 
that a bond issue is preferable, the clerk shall 
order the board of viewers to make a profile, the 
same as is required when a district is first formed, 
and if it is the opinion of the board of drainage 
commissioners that, on account of subdivisions, 
a new map of the district should accompany the 
profile, then the clerk shall order the board of 
viewers to make a new map of the district, show- 
ing the present landowners, and to reclassify 
all land which has been subdivided since the 
original map was made, which has not here- 
tofore been reclassified. Said map and pro- 
file shall show the total acres in each class for 
each tract, whether it has been subdivided or not, 
to be the same as was shown on the original map 
before the lands were subdivided. It shall also 
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be the duty of the board of viewers to change 
any line between two or more land-owners which 
can be proven to their satisfaction was not cor- 
rectly shown on the original map, but the total 
acres of each class for the two or more tracts 
combined must be the same as when shown by 
the original classification. Said map and profile 
shall be filed with the clerk, together with an es- 
timated cost of the work to be done; they 
shall be filed with the clerk in the same time and 
same manner as is required when a district is 
first“formed./ (1923, ‘c, 2315 s2 35 "CeSesare(c).) 


§ 156-121. Redress to dissatisfied landowners.— 
Any one owning land which has been reclassi- 
fied by the board of viewers who is dissatisfied 
with their classification shall have the same re- 
dress as has heretofore been provided where divi- 
sions of classification have been made by a peti- 
tion to the clerk or otherwise. (1923, c. 231, s. 4; 
CAs. 753873¢d).) 


§ 156-122. Increase to extinguish debt.—If in 
the opinion of the board of drainage commis- 
sioners it would help the sale of the mainte- 
nance or imprevement bonds, or they would deem 
it necessary under the provision of § 156-101, 
they may, with the approval of the clerk of the 
superior court, add to the amount estimated by 
the board of viewers a sufficient amount to pay 
off all outstanding obligations of the district, 
leaving this their only bond issue. (1923, c. 231, 
g. 53. C. >) 5378(E)) 


§ 156-123. Proceedings as for original bond is- 
sue.—The compensation of the board of viewers 
and their assistants, together with all other ex- 
penses in connection with this bond issue, shall 
be paid in the same manner, the duties and power 
of the clerk, and the duties and power of the 
board of drainage commissioners, the bonds shall 
be advertised and sold, divided into such annual 
installments, bear such a rate of interest, the 
landowners shall be given the same notices and 
the same rights to pay cash, the contract shall be 
let and supervised, and contractor paid the same, 
as if this was the original bond issue. (1923, c. 
Deny Sy iy (O85 Sh sinsinau ye) 


§ 156-124. No drainage assessments for origi- 
nal object may be levied on property when once 
paid in full—Whenever any assessment has been 
made or may be made by any drainage district 
formed under the laws of the state of North Car- 
olina upon any lands in said district, either for 
construction or maintenance of its system ot 
drainage or for any other purpose, and the par- 
ticular assessment made against any particular 
piece of property has been paid or shall be here- 
after paid in full, then and in that event no other 
or further assessment may be made upon said 
land for the purpose of providing money for the 
purpose for which the original assessment was 
made. (1933, c. 504; 1935, c. 469, s. 5.) 


Local Modification.—Mecklenburg: 1933, c. 504; 1935, c. 469, 
5.09. 

Editor’s Note.—Public Laws 1935, chapter 469, section 5, 
re-enacted this section without change. 

This section is held not to affect the liability of lands 
within a drainage district for additional assessments neces- 
sary to pay a judgment against the district, rendered prior 
to the effective date of this section, for improvements 
theretofore made by the district. Virginia-Carolina Joint 
Stock Land Bank v. Watt, 207 N.°C. 577, 178 S. E. 228. 
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This section does not apply to bonds issued prior to the 
effective date of the statute, or affect the right of the hold- 
ers of such bonds under prescribed conditions to require the 
levying and collection of special assessments for the pur- 
pose of paying the bonds. Board of Com’rs y. Gaines, 221 
N. C. 324, 20 S. E. (2d) 377. 


Art. 9. Adjustment of Delinquent 
Assessments. 


§ 156-125. Adjustment by board of commis- 
sioners authorized.—The board of commissioners 
of any drainage district may, in connection with 
the issuance of bonds for the purpose of re- 
funding outstanding bonds of the district, and in 
addition to preparing a new assessment roll, for 
the payment of principal and interest of such re- 
funding bonds,:-and when the bonds so refunded 
constitute all of the bonds of the district for which 
an assessment has been made against property 
therein, adjust the uncollected delinquent install- 
ments of the assessment made upon property in 


_the district, for the payment of principal and in- 


terest of the bonds so refunded and for other 
purposes authorized by law before said bonds 
were refunded. The adjustment of such delin- 
quent assessments may include reduction of the 
principal amount of the delinquent installments, 
not exceeding fifty per centum thereof, to which 
reduced installments shall be added interest com- 
puted thereon, at a rate not less than the rate 
of interest of the refunding bonds, from the date 
of delinquency of said installments to the date 
of the refunding bonds, and shall include any 
costs legally incurred for the collection of the 
same; the date of delinquency shall be deemed 
to be the first day of December following the 
date upon which each of said installments became 
Provided, however, all delinquent install- 
ments of such assessment shall be adjusted on the 
same basis and by the same method. (1935, c. 
469, s. 1.) 


§ 156-126. Extension of adjusted installments. 
—Upon adjustment of delinquent installments of 
any assessment as provided herein, the payment 
of all delinquent installments so adjusted may be 
extended over a period not exceeding the life of 
the issue of refunding bonds, but in no event 
over a period exceeding twenty years. Such ex- 
tension shall be made by the preparation of as- 
sessment rolls, which. shall provide for the pay- 
ment of installments so adjusted in equal annual 
installments which shall become due annually 
on September first, in accordance with the orig- 
inal assessment, and shall bear interest at the 
rate of four per centum per annum from Decem- 
ber first following their due date until paid. Such 
assessment rolls shall be prepared and filed with 
the sheriff and the clerk of superior court and re- 
ceipts shall be prepared and the same shall be 
collected in the same manner as other assess- 
ments of the district. (1935, c. 469, s. 2.) 


§ 156-127. Special fund set up; distribution of 
collections. — The collection of assessments ad- 
justed under this article and of interest accrued 
under § 156-126 shall be set aside in a fund 
and shall be applied as follows: one-third of 
such collections may be used solely for operating 
and administrative expenses of the district, but 
the remaining two-thirds thereof shall be reserved 
as additional security for the payment of the re- 
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funding bonds, or for the purchase and retire- 
ment of such refunding bonds, at prices not ex- 
ceeding par and accrued interest. C1935 smc: 
469, s. 3.) 


§ 156-128. Approval’ of adjustments by local 
government commission.—Any adjustments of de- 
linquent assessments under the provisions of this 
article shall be effective only upon approval of the 
locai government commission. (1935, c. 469, s. 4.) 


§ 156-129. Amount of assessments limited; re- 
assessments regulated. — The assessments made 
under this article shall in no instance, and against 
no piece of property, be greater in amount than 
that. per cent which the per cent assessment au- 
thorized by this article bears to the unpaid original 
assessment upon each piece or tract of property 
within the district. In no instance, either under 
this article or any other law, shall any reassess- 
ment be made upon any piece of property for the 
purpose of providing money for the same purpose 
for which the original assessment was made, when 
the original assessment upon said property has 
been paid, or shall be paid prior to such general 
reassessment, nor to the extent that the original 
assessment has been paid. (1935, c. 469, s. 4(b).) 


Art. 10. Report of Officers. 


§ 156-130. Drainage commissioners to make 
statements.—It shall be the duty of the commis- 
sioners of all drainage districts in the state of 
North Carolina organized under the provisions 
of the laws thereof to file with the clerk of the 
superior court in the county where such district 
is organized a monthly statement or account dur- 
ing the course of construction of canals for the 
district, showing the receipts and expenditures 
of all funds coming into their hands belonging to 
such drainage district for the period of one month 


prior to the day on which the same is filed, and 


also to post a copy of such statement or account 
at the courthouse door in the county. After the 
construction of the canals has been concluded and 
the drainage commissioners have only to main- 
tain the canals, said drainage commissioners shall 
only be required to file and post the annual state- 
ment required in § 156-131. Such statement 
or account shall be certified by the chairman of 
the board of commissioners of each drainage dis- 
trict and shall be attested by the secretary there- 
of, and a copy thereof shall be filed and kept as 
a part of the minutes of the district. (1917, c. 72, 


Seacesoer, «08, Ss. 6;.C. Si. 5374)) 





Cross Reference.—As to this section not applying in case 
of special local act, see note under section 156-137. 

Editor’s Note.—The 1927 amendment provided that after 
construction of the canal, an annual report would be suffi- 
cient. 


§ 156-131. Annual report.—At the end of each 
fiscal year the board of commissioners of all 
drainage districts in the state of North Carolina 
shall file with the clerk of the superior court in 
the county where the district is organized a veri- 
fied itemized statement of receipts and expendi- 
tures of all funds belonging to the district dur- 
ing the fiscal year just closed, and shall post a 
copy of same at the courthouse door in the 
county where the district is organized, and, if 
there be a newspaper published in the county, 
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shall publish such account therein. 
sods Cone baibe) 


Cross Reference.—As to this section not applying in case 
of special local act, see note under section 156-137. 


§ 156-132. Penalty for failure—Any board of 
commissioners of any drainage district in the 
state, and each of the members thereof, which 
shall fail or refuse to file the statements or ac- 
counts, and shall fail to post or publish the same 
as provided in §§ 156-130 and 156-131, shall be 
deemed guilty of a misdemeanor and wpon convic- 
tion shall be punished in the discretion of the 
courts | MLSE ie eh CG.08876:) 


§ 156-188. Auditor appointed.— The board of 
county commissioners of each county in which 
one or more drainage districts have been es- 
tablished shall, annually, on the first Monday in 
May, appoint one of the members of the finance 
committee of the county, if the county has such 
finance committee, who shall be designated “Au- 
ditor for Drainage District;” but if the county 
has no finance committee, then the board of 
county commissioners shall appoint an intelligent 
and competent person of sufficient experience who 
shall be designated as the “Auditor for Drainage 
District.’ Such auditor shall receive such com- 
pensation as shall be agreed upon by the: board 
of county commissioners, to be paid out of the 
general fund of said district, but not to exceed: 
fifty dollars annually. (1917, c. 152, s. -10; 1919, 
C7908) 6,40) CS. Sart) 


§ 156-1384. Duties of the auditor.— The auditor 
for the drainage district will be required to exam- 
ine the assessment roll and the records and ac- 
counts of the sheriff or tax collector as to the as- 
sessment roll which went into his hands on the 
previous first Monday in September and for all 
previous years as to which the records and ac- 
counts of the sheriff or tax collector have not been 
audited. 

The auditor shall for each of such years make 
a report as to each drainage district, showing 
the total amount of drainage assessments due 
for each year, the amount collected by the sheriff 
up to the fifteenth day of May of the following 
year, the names of the owners of land, and a 
brief description of the lands on which the drain- 
age assessments have not been paid, and the 
total amount of unpaid drainage assessments, 
with any further data or information which the 
auditor may regard as pertinent. 

If lands in the district lie in other counties, the 
auditor for the county in which the district was 
established shall also examine the records of the 
sheriff or tax collector for such other counties. 

The auditor shall also examine the books of 
the treasurer of the county for similar years, and 
he shall report the amount of drainage assess- 
ments paid to the treasurer by the sheriff or 
tax collector for each year, and the amounts 
paid out by the treasurer during such years, 
and for what purposes paid. It shall be the duty 
of the sheriff and treasurer to permit the auditor 
to examine their official books and records and 
to furnish all necessary information, and to assist 
the auditor in the discharge of his duties. 

The auditor shall make a report to the board 
of county commissioners on or before the first 
Monday in July following his appointment, and 


(1917) ey 72, 
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he shall deliver a duplicate of such report to the 
chairman of the board of drainage commission- 
ers of each drainage district established in the 
county. 

If the sheriff has not collected all of the drain- 
age assessments, or has not paid over all collec- 
tions to the county treasurer, or if the treasurer 
has not made disbursements of the drainage 
funds as required by law, or has not in his hands 
the funds not so disbursed by him, it shall be 
the duty-of the auditor to so report, and to pre- 
pare two certified copies of his report, one of 
which shall be delivered to the judge holding a 
term of superior court in the county following the 
first Monday in July, and a copy to the solicitor 
of the judicial district in which the county is 
located, and it shall be the duty of such solicitor 
to examine carefully such report and to institute 
such action, civil or criminal, against the sheriff 
or tax collector or the treasurer, as the facts con- 
tained in the report may justify, or as may be 
required by law. (1917, c. 152, s. 10; C. S. 5378.) 


Art. 11. General Provisions. 


§ 156-135. Construction of drainage law.—The 
provisions of this subchapter shall be liberally 
construed to promote the leveeing, ditching, 
draining, and reclamation of wet and overflowed 
lands. The collection of the assessment shali 
not be defeated, where the proper notices have 
been given, by reason of any defect in the pro- 
ceedings occurring prior to the order of the court 
confirming the final report of the viewers; but 
such order or orders shall be conclusive and final 
that all prior proceedings were regular and ac- 
cording to law, unless they were appealed from. 
If on appeal the court shall deem it just and 
proper to release any person or to modify his 
assessment or liability, it shall in no manner af- 
fect the rights and legality of any person other 
than the appellant, and the failure to appeal from 
the order of the court within the time specified 
shall be a waiver of any illegality in the proceed- 
ings, and the remedies provided for in this sub- 
chapter shall exclude all other remedies. (1909, 
Crate Sots Ce ore 19) 

Liberal Construction of Chapter.—The drainage laws apply 
to the whole State, and by the express provision of this sec- 
tion they should be liberally construed to promote the 
leveeing, ditching, draining, and reclamation of wet and 


overflowed lands. Board v. Brett Engineering Co., 165 N. C. 
37, 80 S. E. 897. 


A Necessary Provision.—This provision that the collection 
of assessments shall not be defeated, etc., is absolutely nec- 
essary if the public are to be protected in their purchase of 
the bonds put upon the market. It is to be presumed that 
when the Court has rendered such final judgment and the 
bonds are issued there will be no interference with the col- 
lection of the assessments to pay the bondholders, but that 
all controversies were thrashed out and settled before such 
final judgment. Banks v. Lane, 171 N. C. 505, 506, 88 S. E. 
754. 

Formation of District Not Subject to Collateral Attack. 
—Board of Drainage Com’rs v. Lafayette Southside Bank, 
27 Fed. (2d) 286. 


§ 156-186. Removal of officers. — Any engineer, 
viewer, superintendent of construction or other 
person appointed under this chapter may be re- 
moved by the court, upon petition, for corruption, 
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negligence of duties, or other good and satisfac- 
tory cause shown. (1909, c. 442, s. 38; C. S. 5380.) 


§ 156-137. Local drainage laws not affected.— 
This subchapter shall not repeal or change any 
local drainage laws already enacted. (1909, c. 


Aad, ts). 3895°) Ces bse) 


Special Local Act Not Affected.—Where a special local 
statute for the formation and operation of a drainage district 
is complete in itself in all its details, a general law express- 
ing itself applicable to all such drainage districts in the 
State, adding further duties and making the failure of the 
commissioners to file certain reports an indictable offense, 
sections 156-130, 156-131, will not be construed to apply un- 
less special reference is made to the special local act. State 
v. Gettys, 181 N. C. 580, 107 S. E. 307. 

§ 156-138. Punishment for violating law as to 
drainage districts—If any person shall violate 
any of the provisions of law in reference to 
drainage districts as provided in this chapter, or 
shall leave any log, brush, trash, or other thing 
where it is liable to wash into an adjacent stream 
and obstruct the flow of water or cut any tree so 
as to fall in a stream, or place any other obstruc- 
tion in a stream in a drainage district, he shall 
be fined not more than fifty dollars or imprisoned 
not more than thirty days. (Rev., s. 3378; 1905, 
Cy541; ssia7 40% Gas 53825) 


SUBCHAPTER IV. DRAINAGE 
BY COUNTIES. 


Art. 12. Protection of Public Health. 


§ 156-139. Cleaning and draining of streams, 
etc., under supervision of governmental agencies. 
—When the board of commissioners of any 
county subject to the provisions of this article 
shall, by resolution duly adopted, find as facts? 
(a) That the cleaning out and draining of any 
portion of any non-navigable stream, creek or 
swamp area in such county is necessary and/or 
desirable to protect and promote the health of the 
citizens of such county, and (b) that the agri- 
cultural benefits which the lands along such 
stream or area might receive from such cleaning 
out and draining would be so negligible as not to 
justify the levying of any special assessments 
against such lands on account thereof, it may 
order, provide for,-and accomplish the cleaning 
out and draining of such portion of such stream, 
creek or swamp area by, through, and under the 
supervision and jurisdiction of, the health depart- 
ment, or any sanitary committee, or any drainage 
commission, or other governmental agency ofr 
department, of such county. (1943, c. 553, s. 1.) ' 


§ 156-140. Tax levy.—In order to carry out and 


accomplish the objects and purposes of this arti- 
cle, the board of commissioners of any such 
county may annually levy and collect a county- 
wide tax not exceeding two cents (2c) upon each 
one hundred dollars ($100.00) in value of the tax- 
able property in such county. (1943, c. 553, s. 2.) 


§ 156-141. Article applicable to certain counties 
only.—This article shall apply only to those 
counties which may have a population in excess 
of, one hundred thousand persons. (1943, c. 553, 
Seco) 
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Chapter 157. Housing Authorities and Projects. 


Art. 1. Housing Authorities Law. 


Title of article. 

Finding and declaration of necessity. 

Definitions. 

Notice, hearing and creation of authority. 

Appointment, qualifications and tenure of 
commissioners. 

Duty of authority and commissioners. 

Interested commissioners or employees. 

Removal of commissioners. 

Powers of authority. 

Cooperation of authorities. 

Eminent domain. 

Acquisition of land for government. 

Zoning and buildings laws. 

Types of bonds authority may issue. 

Form and sale of bonds. 

Provisions of bonds, trust indentures and 
mortgages. 

Power to mortgage when project financed 
with governmental :aid. 

Remedies of an obligee of authority. 

Additional remedies conferrable by mort- 
gage or trust indenture. 

Remedies cumulative. 

Limitations on remedies of obligee. 

Title obtained at foreclosure sale subject 
to agreement with government. 

Contracts with federal government. 

Security for funds deposited by authorities. 

Housing bonds, legal investments and se- 
curity. 

Tax exemptions. 

Reports. 

Restriction on right of eminent domain; 
right of appeal preserved; investigation 
by utilities commission. 


Rentals and tenant selection. 

Creation and establishment validated. 

Contracts, agreements, etc., validated. 

Proceedings for issuance, etc., of bonds 
and notes validated. 

157-32.1. Other validation of creation, etc. 

157-32.2. Other validation of contracts, 

ments, etc. 
157-32.3. Other validation of bonds and notes. 


Sec. 

157-1. 
157-2. 
157-3. 
157-4. 
157-5. 


157-6. 
157-7. 
157-8. 
157-9. 
157-10. 
157-11. 
157-12. 
157-13. 
157-14. 
157-15. 
157-16. 


157-17. 


157-18. 
157-19. 


157-20. 
157-21. 
157-22. 


157-23. 
157-24. 
157-25. 


157-26. 
157-27, 
157-28. 


157-29. 
157-30. 
157-31. 
157-32. 


agree- 


157-33. Notice, hearing and creation of authority 
for a county. 

157-34. Commissioners and powers of authority 
for a county. 

157-35. Creation of regional housing authority. 

157-36. Commissioners of regional housing au- 
thority. 

157-37. Powers of regional housing authority. 

157-38. Rural housing projects. 

157-39. Housing applications by farmers. 


Art. 1. Housing Authorities Law. 


§ 157-1. Title of article—This article may be 
referred to as the housing authorities law. (1935, 
c. 456, s. 1.) 

Editor’s Note.—For temporary act authorizing housing au- 
thorities to undertake projects to house persons engaged in 


national defense activities, see Public Laws 1941, c. 63. 
For comment on this act, see 19 N. C. Law Rev. 484. 
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Sec. 

157-39.1. Area of operation of city, county and 

regional housing authorities. 

Increasing area of operation of regional 

housing authority. 

Decreasing area of operation of regional 

housing authority. 

Requirements of public hearings. 

Consolidated housing authority. 

Findings required for authority to 

operate in municipality. 

Meetings and- residence of 

sioners. 

157-39.8. Agreement to sell as security for obliga- 
tions to federal government. 


157-39.2. 
157-39.3. 


157-39.4. 
157-39.5. 
157-39.6, 


157-39.7. commis- 


Art. 2. Municipal Cooperation and Aid. 
157-40. 
157-41. 
157-42, 


Finding and declaration of necessity. 

Definitions. 

Conveyance, lease or agreement in aid of 
housing project. 

. Advances and donations by the city and 
municipality. 

Action of city or municipality by resolu- 
tion. 

Restrictions on exercise of right of emi- 
nent domain; duties of utilities commis- 
sion; investigation of projects. 

Purpose of article. 

Supplemental nature of article. 


Art. 3. Eminent Domain. 


Finding and declaration of necessity. 

Housing project. 

Eminent domain for housing projects. 

Certificate of convenience and necessity 
required; right of appeal; investigation of 
projects. 


4, National Defense Housing Projects. 


Purpose of article. 

Definitions. 

Rights, powers, etc., of housing authori- 
ties relative to National Defense Proj- 
CCts: 

Cooperation with Federal 
sale to same. 

Cooperation of state public bodies in de- 

veloping projects. 

Obligations issued for projects made legal 
investments; security for public de- 
posits. 

Bonds, notes, etc., issued heretofore, vali- 
dated. 

Further declaration 
housing authorities. 

Powers conferred by article supplemental. 


157-55. Government; 


157-56. 


157-57. 


157-58. 


157-59. of powers granted 


157-60. 


Slum Clearance Held Public Purpose.—‘‘Slum clearance” 
to rehabilitate crowded and congested areas in cities and 
towns where conditions conducive to disease and public dis- 
order exist, is a public purpose, for which the legislature 
may create municipal corporations, and housing authori- 
ties established under this and following sections, are for 

*. Y 
such governmental purpose. Wells v. Housing Authority, 
213 N. C. 744, 197 S. E. 693. 

Property Exempt from Taxation.—This article is a con- 

stitutional exercise of a legislative power and the agency 
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therein set up is a municipal corporation within the mean- 
ing of the provisions of the constitution. It follows as a 
corollary to this that the property of the housing author- 
ity is exempt from state, county, and municipal taxation. 
Wells v. Housing Authority, 213 N. C. 744, 197 S. E. 693. 

Constitutionality—A housing authority created under this 
article is not invested with legislative and supreme judicial 
powers, and therefore its creation does not violate the con- 
stitutional provision that these powers be and remain sepa- 
rate and distinct. Cox v. Kinston, 217 N. C. 391, 8 S. E. 
(2d) 252, 

Cited in McGuinn v. High Point, 219 N. C. 56, 13 S. E. 
(2d) 48 (dissenting opinion). 


§ 157-2. Finding and declaration of necessity. 
—It is hereby declared that unsanitary or unsafe 
dwelling accommodations exist in urban and rural 
areas throughout the state and that such unsafe or 
unsanitary conditions arise from overcrowding 
and concentration of population, the obsolete and 
poor condition of the buildings, improper plan- 
ning, excessive land coverage, lack of proper light, 
air and space, unsanitary design and arrangement, 
lack of proper sanitary facilities, and the existence 
of conditions which endanger life or property by 
fire and other causes; that in such urban and rural 
areas many persons of low income are forced to 
reside in unsanitary or unsafe dwelling accommo- 
dations; that in such urban and rural areas there 
is a lack of safe or sanitary dwelling accommoda- 
tions available to all the inhabitants thereof and 
that consequently many persons of low income 
are forced to occupy overcrowded and congested 
dwelling accommodations; that these conditions 
cause an increase in and spread of disease and 
crime and constitute a menace to the health, safety, 
morals and welfare of the citizens of the state and 
impair economic values; that these conditions can- 
not be remedied by the ordinary operation of pri- 
vate enterprise; that the clearance, replanning and 
reconstruction of such areas and the providing of 
safe and sanitary dwelling accommodations for 
persons of low income are public uses and pur- 
poses for which public money may be spent and 
private property acquired; that it is in the public 
interest that work on such projects be instituted 
as soon as possible; and that the necessity for the 
provisions hereinafter enacted is hereby declared 
as a matter of legislative determination to be in 
the public interest. (1935, c. 456, s. 2; 1938, Ex. 
SeseiiG eis. tase CuS sae) 

Editor’s Note.—Prior to the 1941 amendment, this section 
applied to cities and towns of more than five thousand 
inhabitants. 

For comment on the 1941 amendment, see 19 N. C. Law 
Rev. 481. 


Cited in Mallard v. Eastern Carolina Regional Housing 
Authority, 221 N. C. 334, 20 S. E. (2d) 281. j 


§ 157-8. Definitions. — The following terms, 
wherever used or referred to in this article shall 
have the following respective meanings, unless a 
different meaning clearly appears from the con- 
£EXU: 


(1) “Authority” or “housing authority” shall 
mean a public body and a body corporate and 
politic organized in accordance with the provisions 
of this article for the purposes, with the powers 
and subject to the restrictions hereinafter set 
forth. er 

(2) “City” shall mean the city-or town having 
a population of more than five thousand in- 
habitants (according to the last federal census) 
which is, or is about to be, included in the terri- 
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torial boundaries of an authority when created 
hereunder. 

(3) “Council” shall mean the legislative body, 
council, board of commissioners, board of trustees, 
or other body charged with governing the city. 

(4) “City clerk” and “mayor” shall mean the 
clerk and mayor, respectively, of the city or the 
officers thereof charged with the duties customa- 
rily imposed on the clerk and mayor respectively. 

(5) “Municipality” shall mean any city, town, 
incorporated village or other municipality in the 
state. 

(6) “Commissioner” shall mean one of the 
members of an authority appointed in accordance 
with the provisions of this article. 

(7) “Government” shall include the state and 
federal governments and any subdivision, agency 
or instrumentality, corporate or otherwise, of 
either of them. 

(8) “State” shall mean the State of North Car- 
olina. 

(9) “Federal government” shall include the 
United States of America, the federal emergency 
administration of public works or any agency, in- 
strumentality, corporate or otherwise, of the 
United States of America. 


(10) “Housing project” shall include all real 
and personal property, buildings and improve- 
ments, stores, offices, lands for farming and 


gardening, and community facilities acquired or 
constructed or to be acquired or constructed 
pursuant to a single plan or undertaking (a) 
to demolish, clear, remove, alter or repair 
unsanitary or unsafe housing, and/or (b) to 
provide safe and sanitary dwelling accommo- 
dations for persons of low income. The term 
“housing project” may also be applied to the 
planning of the buildings and improvements, the 
acquisition of property, the demolition of existing 
structures, the construction, reconstruction, alter- 
ation and repair of the improvements and all other 
work in connection therewith. 


(11) “Community facilities’ shall include real 
and personal property, and buildings and equip- 
ment for recreational or social assemblies, for ed-— 
ucational, health or welfare purposes and neces- 
sary utilities, when designed primarily for the 
benefit and use of the housing authority and/or 
the occupants of the dwelling accommodation. 

(12) “Bonds” shall mean any bonds, interim 
certificates, notes, debentures, obligations, or 
other evidences of indebtedness issued pursuant 
to this article. 


(13) “Mortgage” shall include deeds of trust, 
mortgages, building and loan contracts or other 
instruments conveying real or personal propert 
as security for bonds and conferring a right t 
foreclose and cause a sale thereof. 


(14) “Trust indenture” shall include instru- 
ments pledging the revenues of real or persona 
properties but not conveying such properties o 
conferring a right to foreclose and cause a sal 
thereof. 

(15) “Contract” shall mean any agreement o 
an authority with or for the benefit of an oblige 
whether contained in a resolution, trust inden 
ture, mortgage, lease, bond or other instrumen 

(16) ‘Real property” shall include lands, land 
under water, structures, and any and all eas 
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ments, franchises and incorporeal hereditaments 
and every estate and right therein, legal and 
equitable, including terms for years and liens by 
way of judgment, mortgage or otherwise. 


(17) “Obligee of the authority” or “obligee” 
shall include any bondholder, trustee or trustees 
for any bondholders, any lessor demising prop- 
erty to the authority used in connection with a 
housing project or any assignee or assignees of 
such lessor’s interest or any part thereof, and the 
United States of America, when it is a party to 
any contract with the authority. 


(18) “Farmers of low income” shall mean per- 
sons or families who at the time of their admission 
to occupancy in a dwelling of the authority: (1) 
live under unsafe or unsanitary housing conditions; 
(2) derive their principal income from operating 
or working upon a farm; and (3) had an aggre- 


‘ gate average annual net income for the three years 


preceding their admission that was less than the 
amount that shall be determined by the authority 
to be necessary, within its area of operation, to en- 
able them, without financial assistance, to obtain 
decent, safe and sanitary housing, without over- 
crowding. (1935, c. 456, s. 3; 1938, Ex. Sess., c. 
2, Ss. 14; 1941) c. 78, s. 2; 1943, c. 636, s. 1.) 


Editor’s Note.—The 1938 amendment substituted ‘‘five’’ for 
“fifteen” in subsection (2). 

The 1941 amendment added subsection (18). The 1943 
amendment made changes in subsections (5) and (12). 

A housing authority created hereunder is a municipal 
corporation created for a public governmental purpose, and 
such authority is invested with a governmental function. 
Cosmveanminstony als IN. ©9391, .8 (S.tk.. (2d) 0252: 


§ 157-4. Notice, hearing and creation of au- 
thority—Any twenty-five residents of a city and 
of the area within ten miles from the territorial 
boundaries thereof may file a petition with the 
city clerk setting forth that there is a need for 
an authority to function in the city and said sur- 
rounding area. Upon the filing of such a pe- 
tition the city clerk shall give notice of the time, 
place and purposes of a public hearing at which 
the council will determine the need for an au- 
thority in the city and said surrounding area. 
Such notice shall be given at the city’s expense 
by publishing a notice, at least ten days preceding 
the day on which the hearing is to be held, in a 
newspaper having a general circulation in the 
city and said surrounding area, or, if there be no 
such newspaper, by posting such notice in at 
least three public places within the city, at least 
ten days preceding the day on which the hearing 
is to be held. 

Upon the date fixed for said hearing held upon 
notice as provided herein, an opportunity to be 
heard shall be granted to all residents and tax- 
payers of the city and said surrounding area and 
to all other interested persons. After such a hear- 
ing, the council shall determine: 

(1) whether insanitary or unsafe inhabited 
dwelling accommodations exist in the city and 
said surrounding area, and/or 

(2) whether there is a lack of safe or sanitary 
dwelling accommodations in the city and said 
surrounding area available for all the inhabitants 
thereof. 

In determining whether dwelling accommoda- 
tions are unsafe or insanitary, the council shall 
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take into consideration the following: the phy- 
sical condition and age of the buildings; the 
degree of over-crowding, the percentage of land 
coverage; the light and air available to the in- 
habitants of such dwelling accommodations; the 
size and arrangement of the rooms; the sanitary 
facilities; and the extent to which conditions ex- 
ist in such buildings which endanger life or prop- 
erty by fire or other causes. 

If it shall determine that either or both of the 
above enumerated conditions exist, the council 
shall adopt a resolution so finding (which need 
not go into any détail other than the mere find- 
ing) and shall cause notice of such determination 
to be given to the Mayor who shall thereupon 
appoint, as hereinafter provided, five commission- 
ers to act as an authority. Said commission shall 
be a public body and a body corporate and politic 
upon the completion of the taking of the follow- 
ing proceedings: 

The commissioners shall present to the secre- 
tary of state an application signed by them, which 
shall set forth (without any detail other than 
the mere recital) (1) that a notice has been given 
and public hearing has been held as aforesaid, 
that the council made the aforesaid determina- 
tion after such hearing, and that the mayor has 
appointed them as commissioners; (2) the name 
and official residence of each of the commission- 
ers, together with a certified copy of the appoint- 
ment evidencing their right to office, the date 
and place of induction into and taking oath of 
office, and that they desire the housing authority 
to become a public body and a body corporate 
and politic under this article; (3) the term of 
office of each of the commissioners; (4) the name 
which is proposed for the corporation;.and (5) 
the location of the principal office of the proposed 
corporation. The application shall be subscribed 
and sworn to by each of said commissioners be- 
fore an officer authorized by the laws of the State 
to take and certify oaths, who shall certify up- 
on the application that he personally knows the 
commissioners and knows them to be the off- 
cers as asserted in the application, and that each 
subscribed and swore thereto in the officer’s 
presence. ‘The secretary of state shall examine 
the application and if he finds that the name pro- 
posed for the corporation is not identical with 
that. of a person or of any other corporation of 
this state or so nearly similar as to lead to con- 
fusion and uncertainty he shall receive and file 
it and shall record it in an appropriate book of 
record in his office. 

When the application has been made, filed and 
recorded, as herein provided, the authority shall 
constitute a public body and a body corporate 
and politic under the name proposed in the ap- 
plication; the secretary of state shall make and 
issue to the said commissioners a certificate of 
incorporation pursuant to this article, under the 
seal of the state, and shall record the same ‘with 
the application. 


If the council, after a hearing as aforesaid, 
shall determine that neither of the above enumer- 
ated conditions exist, it shall adopt a resolu- 
tion denying the petition. After three months 
shall have expired from the date of the denial of 
any such petitions, subsequent petitions may be 
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filed as aforesaid and new hearings and determi- 
nations made thereon. 

In any suit, action or proceeding involving the 
validity or enforcement of or relating to any con- 
tract of the authority, the authority shall be con- 
clusively deemed to have been established in ac- 
cordance with the provisions of this article upon 
proof of the issuance of the aforesaid certificate 
by the secretary of state. A copy of such certifi- 
cate, duly certified by the secretary of state, shall 
be admissible in evidence in any such suit, ac- 
tion or proceeding, and shall be conclusive proof 
of the filing and contents thereof. (1935, c. 456, 
Sry OAS CO O3Gs"s rT) 

Editor’s Note.—The 1943 amendment struck out the former 
seventh paragraph of this section relating to boundaries of 
housing authorities. See note under § 157-39.1. 

Determination of Existence of Facts Justifying Crea- 
tion of Authority.—The provision of this section investing 
municipal corporations with the power to determine each 
for itself the existence or nonexistence of facts necessary 


for the creation of a housing authority to perform a proper 
municipal governmental function within its limits is not an 


unconstitutional delegation of legislative authority. Cox v. 
Kanstonye217) Noss 039118) SH. (Cd)i 252: 
The existence or nonexistence of facts within its cor- 


porate limits justifying the creation of a housing author- 
ity is for the determination of the municipal corporation, 
which duty is political and not judicial, and in proceedings 
to enjoin the activities of a housing authority created un- 
der the act the court does not have authority to hear evi- 
dence in regard to the existence of the facts upon which 
the creation of the housing authority is predicated. Whether 
an appeal will lie from the municipal corporation to review 
such findings, quaere. Id. 

Publication of Notice—Under this section publication of 
notice is not required for the creation of a rural housing au- 
thority, and a rural housing authority duly created there- 
under is a municipal corporation created for a public purpose 
and realty acquired by such authority is exempt from tax- 
ation. Mallard v. Eastern Carolina Regional Housing Au- 
thority, 221 N. C. 334, 20.S. E. (2d) 281. 


§ 157-5. Appointment, qualifications and tenure 
of commissioners.—An authority shall consist of 
five commissioners appointed by the mayor and 
he shall designate the first chairman. No com: 
missioner, may be a city official. 

The commissioners who are first appointed shall 
be designated by the mayor to serve for terms 
of one, two, three, four and five years respec- 
tively from the date of their appointment. ‘There- 
after, the term of office shall be five years. A 
commissioner shall hold office until his succes- 
sor has been appointed and has qualified. Va- 
cancies shall be filled for the unexpired term. 
Three commissioners shall constitute a quorum. 
The mayor shall file with the city clerk a cer- 
tificate of the appointment or reappointment of 
any commissioner and such certificate shall be 
conclusive evidence of the due and proper ap- 
pointment of such commissioner. A commis- 
sioner shall receive no compensation for his serv- 
ices but he shall be entitled to the necessary ex- 
penses including traveling expenses incurred in 
the discharge of his duties. 

When the office of the first chairman of the au- 
thority becomes vacant, the authority shall select 
a chairman from among its members. An au- 
thority shall select from among its members a 
vice-chairman, and it may employ a secretary 
(who shall be executive director), technical ex- 
perts and such other officers, agents and em- 
ployees, permanent and temporary, as it may re- 
quire, and shall determine their qualifications, 
duties and compensation. An authority may call 
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upon the corporation counsel or chief law officer 
of the city for such legal services as it may re- 
quire or it may employ its own counsel and legal 
staff. An authority may delegate to one or more 
of its agents or employees such powers or duties 
as it may deem proper. (1935, c. 456, s. 5.) 


§ 157-6. Duty of authority and commissioners. 
—The authority and its commissioners shall be 
under a statutory duty to comply or to cause 
compliance strictly with all provisions of this 
article and the laws of the State and in addition 
thereto, with each and every term, provision and 
covenant in any contract of the authority on its 
part to be kept or performed. (1935, c. 456, s. 6.) 


§ 157-7. Interested commissioners or employ- 
ees.—No commissioner or employee of an au- 
thority shall acquire any interest direct or in- 


direct in any housing project or in any property: 


included or planned to be included in any proj- 
ect, nor shall he have any interest direct or in- 
direct in any contract or proposed contract for 
materials or services to be furnished or used in 
connection with any housing project. If any 
commissioner or employee of an authority owns 
or controls an interest direct or indirect in any 
property included or planned to be included in 
any housing project, he shall immediately dis- 
close the same in writing to the authority and such 
disclosure shall be entered upon the minutes of 
the authority. Failure to so disclose such inter- 
est shall constitute misconduct in office. (1935, 
C45 6.esand) 


§ 157-8. Removal of commissioners.—The may- 
or may remove a commissioner for inefficiency 
or neglect of duty or misconduct in office, but 
only after the commissioner shall have been given 
a copy of the charges against him (which may 
be made by the mayor) at least ten days prior 
to the hearing thereon and had an opportunity 
to be heard in person or by counsel. 

Any obligee of the authority may file with the 
mayor written charges that the authority is vio- 
lating wilfully any law of the State or any term, 
provision or covenant in any contract to which 
the authority is a party. The mayor shall give 
each of the commissioners a copy of such charges 
at least ten days prior to the hearing thereon and 
an opportunity to be heard in person or by 
counsel and shall within fifteen days after re- 
ceipt of such charges remove any commissioners 
of the authority who shall have been found to 
have acquiesced in any such wilful violation. 

A commissioner shall be deemed to have ac- 
quiesced in a wilful violation by the authority of 
a law of this State or of any term, provision or 
covenant contained in a contract to which the au- 
thority is a party, if, before a hearing is held 
on the charges against him, he shall not have 
filed a written statement with the authority of his 
objections to, or lack of participation in, such vio- 
lation. 

In the event of the removal of any commis- 
sioner, the mayor shall file in the office of the city 
clerk a record of the proceedings together with 
the charges made against the commissioners and 
the findings thereon. (1935, c. 456, s. 8.) 


§ 157-9. Powers of authority. — An authority 


shall constitute a public body and a body cor- 


[ 740 ] 


a me 


§ 157-9 


porate and politic, exercising public powers, and 
having all the powers necessary or convenient to 
carry out and effectuate the purposes and pro- 
visions of this article, including the following 
powers in addition to others herein granted: 


To investigate into living, dwelling and hous- 
ing conditions and into the means and methods 
of improving such conditions; to determine where 
unsafe, or insanitary dwelling or housing con- 
ditions exist; to study and make recommenda- 
tions concerning the plan of any city or munici- 
pality located within its boundaries in relation 
to the problem of clearing, replanning and re- 
construction of areas in which unsafe or insani- 
tary dwelling or housing conditions exist, and 
the providing of dwelling accommodations for 
persons of low income, and to codperate with any 
city municipal or regional planning agency; to 
prepare, carry out and operate housing projects; 
to provide for the construction, reconstruction, 
improvement, alteration or repair of any housing 
project or any part thereof; to take over by pur- 
chase, lease or otherwise any housing project lo- 
cated within its boundaries undertaken by any 
government, or by any city or municipality lo- 
cated in whole or in part within its boundaries; 
to manage as agent of any city or municipality 
located in whole or in part within its boundaries 
any housing project constructed or owned by 
such city; to act as agent for the federal govern- 
ment in connection with the acquisition, construc- 
tion, operation and/or management of a _ hous- 
ing project or any part thereof; to arrange with 
any city or municipality located in whole or in 
part within its boundaries or with a government 
for the furnishing, planning, replanning, install- 
ing, opening or closing of streets, roads, road- 
ways, alleys, sidewalks or other places or facil- 
ities or for the acquisition by such city, munic- 
ipality, or government of property, options or 
property rights or for the furnishing of property 
or services in connection with a project; to ar- 
range with the State, its subdivisions and agen- 
cies, and any county, city or municipality of the 
State, to the extent that it is within the scope of 
each of their respective functions, (a) to cause 
the services customarily provided by each of 
them to be rendered for the benefit of such 
housing authority and/or the occupants of any 
housing projects and (b) to provide and main- 
tain parks and sewage, water and other facilities 
adjacent to or in connection with housing proj- 
ects and (c) to change the city or municipality 
map, to plan, replan, zone or rezone any part 
of the city or municipality; to lease or rent any 
of the dwelling or other accommodations or any 
of the lands, buildings, structures or facilities em- 
braced in any housing project and to establish 
and revise the rents or cnarges therefor; to en- 
ter upon any building or property in order to 
conduct investigations or to make surveys or 
soundings; to purchase, lease, obtain options 
upon, acquire by gift, grant, bequest, devise, or 
otherwise any property real or personal or any 
interest therein from any person, firm, corpora- 
tion, city, municipality, or government; to ac- 
quire by eminent domain any real property, in- 
cluding improvements and fixtures thereon; to 
sell, exchange, transfer, assign, or pledge any 
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property real or personal or any interest therein 
to any person, firm, corporation, municipality, 
city, or government; to own, hold, clear and 
improve property; to insure or provide for the 
insurance of the property or operations of the 
authority against such risks as the authority may 
deem advisable; to procure insurance or guar- 
antees from a federal government of the payment 
of any debts or parts thereof secured by mort- 
gages made or held by the authority on any 
property included in any housing project; to 
borrow money upon its bonds, notes, debentures 
or other evidences of indebtedness and to secure 
the same by pledges of its revenues, and (subject 
to the limitations hereinafter imposed) by mort- 
gages upon property held or to be held by it, or 
in any other manner; in connection with any 
loan, to agree to limitations upon its right to 
dispose of any housing project or part thereof 
or to undertake additional housing projects; in 
connection with any loan by a government, to 
agree to limitations upon the exercise of any 
powers conferred upon the authority by this arti- 
cle; to invest any funds held in reserves or sink- 
ing funds, or any funds not required for im- 
mediate disbursement, in property or securities 
in which savings banks may legally invest funds 
subject to their control; to sue and be sued; to 
have a seal and to alter the same at pleasure; 
to have perpetual succession; to make and exe- 
cute contracts and other instruments necessary 
or convenient to the exercise of the powers of 
the authority; to make and from time to time 
amend and repeal by-laws, rules and regulations 
not inconsistent with this article, to carry into 
effect the powers and purposes of the authority; 
to conduct examinations and investigations and 
to hear testimony and take proof under oath at 
public or private hearings on any matter mate- 
rial for its information; to issue subpoenas re- 
quiring the attendance of witnesses or the pro- 
duction of books and papers and to issue com- 
missions for the examination of witnesses who 
are out of the State or unable to attend before the 
authority, or excused from attendance; and to 
make available to such agencies, boards or com- 
missions as are charged with the duty of abating 
or requiring the correction of nuisances or like 
conditions, or of demolishing unsafe or insani- 
tary structures within its territorial limits, its 
findings and recommendations with regard to any 
building or property where conditions exist which 
are dangerous to the public health, morals, safety 
or welfare: Any of the investigations or ex- 
aminations provided for in this article may be 
conducted by the authority or by a committee 
appointed by it, consisting of one or more com- 
missioners, or by counsel, or by an officer or em- 
ployee specially authorized by the authority to 
conduct it. Any commissioner, counsel for the 
authority, or any person designated by it to con- 
duct an investigation or examination shall have 
power to administer oaths, take affidavits and 
issue subpoenas or commissions. An authority 
may exercise any or all of the powers herein 
conferred upon it, either generally or with re- 
spect to any specific housing project or projects, 
through or by an agent or agents which it may 
designate, including any corporation or corpora- 
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tions which are or shall be formed under the laws 
of this State, and for such purposes an author- 
ity may cause one or more corporations to be 
formed under the laws of this State or may ac- 
quire the capital stock of any corporation or cor- 
porations. Any corporate agent, all of the stock 
of which shall be owned by the authority or its 
nominee or nominees, may to the extent per- 
mitted by law exercise any of the powers con- 
ferred upon the authority herein. In addition 
to all of the other powers herein conferred upon 
it, an authority may do all things necessary and 
convenient to carry out the powers expressly 
given in this article. No provisions with respect 
to the acquisition, operation or disposition of 
property by other public bodies shall be appli- 
cable to an authority unless the legislature shall 
specifically so state. 

Notwithstanding anything to the contrary con- 
tained in this article or in any other provision of 
law an authority may include in any contract let 
in connection with a project, stipulations requir- 
ing that the contractor and any subcontractors 
comply with requirements as to minimum wages 
and maximum hours of labor, and comply with 
any conditions which the federal government may 
have attached to its financial aid of the project. 
(1935, c. 456, s. 9; 1939, c. 150.) 

Editcr’s Note.—The 1939 amendment added the last para- 
graph. 

Not Delegation of Legislative Function.—The fact that an 
administrative board or municipal corporation is author- 
ized to investigate and determine the existence or nonexist- 
ence of facts upon which depend the application of the law 
it is charged with administering is not’a delegation of leg- 
islative functions. Cox v. Kinston, 217 N. C. 391, 8 S. E. 
(2d) 252. 

§ 157-10. Cooperation of authorities—Any two 
or more authorities may join or cooperate with 
one another in the exercise, either jointly or 
otherwise, of any or all of their powers for the 
purpose of financing (including the issuance of 
bonds, notes or other obligations and giving 
security therefor), planning, undertaking, owning, 
constructing, operating or contracting with 
respect to a housing project or projects located 
within the boundaries of any one or more of said 
authorities. For such purpose an authority may 
by resolution prescribe and authorize any other 
housing authority or authorities, so joining or 
cooperating with it, to act on behalf with respect 
to any or all of such powers. Any authorities 
joining or cooperating with one another may by 
resolutions appoint from among the commis- 
sioners of such authorities an executive committee 
with full power to act on behalf of such au- 
thorities with respect to any or all of their powers, 
as prescribed by resolutions of such authorities. 
(1935, c. 456, s. 10; 1943, c. 636, s. 2.) 

Editor’s Note.—The 1943 amendment rewrote this section. 
See note under § 157-39.1. 

§ 157-11. Eminent domain.—The authority shall 
have the right to acquire by eminent domain any 
real property, including fixtures and improve- 
ments, which it may deem necessary to carry 
out the purposes of this article after the adoption 
by it of a resolution declaring that the acquisition 
of the property described therein is in the public 
interest and necessary for public use. The au- 
thority may exercise the power of eminent do- 
main pursuant to the provisions of either: 
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(a) Sections 40-11 to 40-29, both inclusive; 

(b) Any other applicable statutory provisions 
now in force or hereafter enacted for the exercise 
of the power of eminent domain. 

Property already devoted to a public use may 
be acquired, provided, that no property belong- 
ing to any city or municipality or to any gov- 
ernment may be acquired without its consent and 
that no property belonging to a public utility 
corporation may be acquired without the approval 
of the commission or other officer or tribunal, if 
any there be, having regulatory power over such 
corporation. (1935, c. 456, s. 11.) 

§ 157-12. Acquisition of land for government. 
—The authority may acquire by purchase or by 
the exercise of its power of eminent domain, as 
aforesaid, any property real or personal for any 
housing project being constructed or operated by 
a government. The authority upon such terms 
and conditions, with or without consideration, as 
it shall determine, may convey title or deliver pos- 
session of such property so acquired or purchased 
to such government for use in connection with 
such housing project. (1935. c. 456, s. 12.) 


§ 157-18. Zoning and building laws.—All hous- 
ing projects of an authority shall be subject to 
the planning, zoning, sanitary and building laws, 
ordinances and regulations applicable to the lo- 
cality in which the housing project is situated. 
(1935, c. 456, s. 13.) 


§ 157-14. Types of bonds authority may is- 
sue.—An authority shall have power to issue 
bonds from time to time in its discretion for any 
of its corporate purposes. An authority shall also 
have power to issue or exchange refunding bonds 
for the purpose of paying, retiring, extending or 
renewing bonds previously issued by it. An au- 
thority may issue such types of bonds as it may 
determine, including (without limiting the gen- 
erality of the foregoing) bonds on which the prin- 
cipal and interest are payable from income and 
revenues of the authority and from grants or con- 
tributions from the federal government or other 
source. Such income and revenues securing the 
bonds may be: (a) exclusively the income and 
revenues of the housing project financed in whole 
or in part with the proceeds of such bonds; (b) 
exclusively the income and revenues of certain 
designated housing projects, whether or not they 
are financed in whole or in part with the proceeds 
of such bonds; or (c) the income and revenues of 
the authority generally. Any such bonds may 
be additionally secured by a pledge of any income 
or revenues of the authority, or a mortgage of any 
housing project, projects or other property of the 
authority. 

Neither the commissioners of an authority nor 
any person executing the bonds shall be liable per- 
sonally on the bonds by reason of the issuance 
thereof. The bonds and other obligations of an 
authority (and such bonds and obligations shall 
so state in their face) shall not be a debt of any 
city or municipality and neither the state nor any 
such city or municipality shall be liable thereon, 
nor in any event shall such bonds or obligations 
be payable out of any funds or properties other 
than those of said authority. The bonds shall not 
constitute an indebtedness within the meaning of 
any constitutional or statutory debt limitation of 
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the laws of the state. Bonds may be issued under 
this article notwithstanding any debt or other 
limitation prescribed in any statute. 

This article without reference to other statutes 
of the state shall constitute full and complete au- 
thority for the authorization, issuance, delivery 
and sale of bonds hereunder and such authoriza- 
tion, issuance, delivery and sale shall not be sub- 
ject to any conditions, restrictions or limitations 
imposed by any other law whether general, spe- 
cial of local. (1935, c. 456,.s. 14s, 1929, c. 150, s, 2.) 

Editor’s Note.—This section was so changed by the 1939 
amendment that a comparison here is not practical. 

A city or town is not liable on the bonds of a housing au- 
thority within its territory, it being expressly provided that 
neither the state nor the city or town shall be liable, and 
the authority not being an agency of the city or town so 


as to contravene this express statutory provision. Wells 
v. Housing Authority, 213 N. C. 744, 197 S. E. 693. 


§ 157-15. Form and sale of bonds.—The bonds 
of the authority shall be authorized by its reso- 
lution and shall be issued in one or more series 
and shall bear such date or dates, mature at 
such time or times, not exceeding sixty years! 
from their respective dates, bear interest at such 
rate or rates, not exceeding six per centum (6%) 
per annum payable semi-annually, be in such de- 
nominations (which may be made interchange- 
able) be in such form, either coupon or registered, 
carry such registration privileges, be executed in 
such manner, be payable in such medium of pay- 
ment, at such place or places, and be subject to 
such terms of redemption (with or without pre- 
mium) as such resolution or its trust indenture 
or mortgage may provide. 

The bonds may be sold at public sale held after 
notice published once at least ten days prior to 
such sale in a newspaper having a general circu- 
lation in the city and in a financial newspaper 
published in the city of New York, New York or 
in the city of Chicago, Illinois, provided, however, 
that such bonds may be sold to the federal gov- 
ernment at private sale without any public adver- 
The bonds may be sold at such price 
or prices as the authority shall determine pro- 
vided that the interest cost’ to maturity of the 
money received for any issue of said bonds shall 
not exceed six per centum (6%) per annum. 

Pending the authorization, preparation, execu- 
tion or delivery of definitive bonds, the authority 
may isste interim certificates, or other temporary 
obligations, to the purchaser of such bonds. Such 
interim certificates, or other temporary obliga- 
tions, shall be in such form, contain such terms, 
conditions and provisions, bear such date or dates, 
and evidence such agreements relating to their 
discharge or payment or the delivery of definitive 
bonds as the authority may by resolution, trust 
indenture or mortgage determine. 

In case any of the officers whose signatures 
appear on any bonds or coupons shall cease to be 


such officers before the delivery of such bonds, 


- 


‘ 


| 
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such signatures shall, nevertheless, be valid and 
sufficient for all purposes, the same as if they 
had remained in office until such delivery. 

The authority shall have power out of any 
funds available therefor to purchase any bonds 
issued by it at a price not more than the prin- 
cipal amount thereof and the accrued interest; 
provided, however, that bonds payable exclu- 
sively from the revenues of a designated project 
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or projects shall be purchased out of any such 
revenues available therefor. All bonds so pur- 
chased shall be cancelled. This paragraph shall 
not apply to the redemption of bonds. 

Any provision of any law to the contrary not- 
withstanding, any bonds, interim certificates, or 
other obligations issued pursuant to this article 
shall be fully negotiable. (1935, c. 456, s. 15.) — 


§ 157-16. Provisions of bonds, trust inden- 
tures, and mortgages.—In connection with the 
issuance of bonds and/or the incurring of any ob- 
ligation under a lease and in order to secure the 
payment of such bonds and/or obligations, the 
authority shall have power: 

(1) To pledge by resolution, trust indenture, 
mortgage (subject to the limitations hereinafter 
imposed), or other contract, all or any part of 
its rents, fees, or revenues. 

(2) To covenant against mortgaging all or 
any part of its property, real or personal, then 
owned or thereafter acquired, or against permit- 
ting or suffering any lien thereon. 

(3) To covenant with respect to limitations on 
its right to sell, lease or otherwise dispose of any 
housing project or any part thereof, or with re- 
spect to limitations on its right to undertake ad- 
ditional housing projects. 

(4) To covenant against pledging all or any 
part of its rents, fees and revenues to which its 
right then exists or the right to which may there- 
after come into existence or against permitting 
or suffering any lien thereon. 

(5) To provide for the release of property, 
rents, fees and revenues from any pledge or mort- 
cage, and to reserve rights and powers in, or the 
right to dispose of, property which is subject to a 
pledge or mortgage. 

(6) To covenant as to the bonds to be issued 
pursuant to any resolution, trust indenture, mort- 
gage or other instrument and as to the issuance 
of such bonds in escrow or otherwise, and as to 
the use and disposition of the proceeds thereof. 

(7) To covenant as to what other, or additional 
debt, may be incurred by it. 

(8) To provide for the terms; form, registra- 
tion, exchange, execution and authentication of 
bonds. 

(9) To provide for the replacement of lost, de- 
stroyed or mutilated bonds. 

(10) To covenant that the authority warrants 
the title to the premises. 

(11) To covenant as to the rents and fees to 
be charged, the amount (calculated as may be de- 
termined) to be raised each year or other period 
of time by rents, fees, and other revenues and as 
to the use and disposition to be made thereof. 

(12) To covenant as to the use of any or all of 
its property, real or personal. 

(13) To create or to authorize the creation of 
special funds in which there shall be segregated 
(a) the proceeds of any loan and/or grant; (b) 
all of the rents, fees and revenues of any hous- 
ing project or projects or parts thereof; (c) any 
monies held for the payment of the costs of op- 
eration and maintenance of any such housing 
projects or as a reserve for the meeting of con- 
tingencies in the operation and maintenance there-. 
of; (d) any monies held for the payment of the 
principal and interest on its bonds or the sums 
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due under its leases and/or as a reserve for such 
payments; and (e) any monies held for any other 
reserves or contingencies; and to covenant as to 
the use and disposal of the monies held in such 
funds. 

(14) To redeem the bonds, and to covenant for 
their redemption and to provide the terms and 
conditions thereof. 


(15) To covenant against extending the time’ 


for the payment of its bonds or interest thereon, 
directly or indirectly, by any means or in any 
manner. 

(16) To prescribe the procedure, if any, by 
which the terms of any contract with bond hold- 
ers may be amended or abrogated, the amount of 
bonds the holders of which must consent thereto 
and the manner in which such consent may be 
given. 

(17) To covenant as to the maintenance of its 
property, the replacement thereof, the insurance 
to be carried thereon and the use and disposition 
of insurance moneys. 

(18) To vest in an obligee of the authority the 
right, in the event of the failure of the authority 
to observe or perform any covenant on its part 
to be kept or performed, to cure any such default 
and to advance any moneys necessary for such 
purpose, and the moneys so advanced may be 
made an additional obligation of the authority 
with such interest, security and priority as may 
be provided in any trust indenture, mortgage, 
lease or contract of the authority with reference 
thereto. 


(19) To covenant and prescribe as to the events 
of default and terms and conditions upon which 
any or all of its bonds shall become or may be 
declared due before maturity and as to the terms 
and conditions upon which such declaration and 
its consequences may be waived. 


(20) To covenant as to the rights, liabilities, 
powers and duties arising upon the breach by it 
of any covenant, condition, or obligation. 


(21) To covenant to surrender possession of all 
or any part of any housing project or projects 
upon the happening of an event of default (as 
defined in the contract) and to vest in an obligee 
the right without judicial proceedings to take pos- 
session and to use, operate, manage and control 
such housing projects or any part thereof, and 
to collect and receive all rents, fees and revenues 
arising therefrom in the same manner as the au- 
thority itself might do and to dispose of the mon- 
ies collected in accordance with the agreement of 
the authority with such obligee. 


(22) To vest in a trustee or trustees the right 
to enforce any covenant made to secure, to pay, 
or in relation to the bonds, to provide for the pow- 
ers and duties of such trustee or trustees, to lim- 
it liabilities thereof and to provide the terms and 
conditions upon which the trustee or trustees or 
the holders of bonds or any proportion of them 
may enforce any such covenant. } 

(23) To make covenants other than in addi- 
tion to the covenants herein expressly authorized, 
of like or different character. 

(24) To execute all instruments necessary or 
convenient in the exercise of the powers herein 
granted or in the performance of its covenants 
or duties, which may contain such’ covenants and 
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provisions, in addition to those above specified 
as the government or any purchaser of the bonds 
of the authority may reasonably require. 

(25) To make such covenants and to do any 
and all such acts and things as may be necessary 
or convenient or desirable in order to secure its 
bonds, or in the absolute discretion of the author- 
ity tend to make the bonds more marketable; not- 
withstanding that such covenants, acts or things 
may not be enumerated herein; it being the in- 
tention hereof to give the authority power to do 
all things in the issuance of bonds, in the provi- 
sions for their security that are not inconsistent 
with the constitution of the State and no consent 
or approval of any judge or court shall be re- 
quired thereof; provided, however, that the au- 
thority shall have no power to mortgage all or 
any part of its property, real or personal, except 
as provided in § 157-17. (1935, c. 456, s. 16.) 


§ 157-17. Power to mortgage when project fi- 
nanced with governmental aid.—In connection 
with any project financed in whole or in part by 
a government, the authority shall also have power 
to mortgage all or any part of its property, real 
or personal, then owned or thereafter acquired, 
and thereby: 

(a) To vest in a government the right, upon 
the happening of an event of default (as defined 
in such mortgage), to foreclose such mortgage 
through judicial proceedings or through the exer- 
cise of a power of sale without judicial proceed- 
ings, so long as a government shall be the holder 
of any of the bonds secured by such mortgage. 

(b) To vest in a trustee or trustees the right, 
upon the happening of an event of default (as 
defined in such mortgage), to foreclose such 
mortgage through judicial proceedings or through 
the exercise of a power of sale without judicial 
proceedings, but only with the consent of the 
government which aided in financing the hous- 
ing project involved. 

(c) To vest in other obligees the right to fore- 
close such mortgage by judicial proceedings, but 
only with thé consent of the government which 
aided in financing the project involved. 

(d) To vest in an obligee, including a govern- 
ment, the right in foreclosing any mortgage as 
aforesaid, to foreclose such mortgage as to all 
or such part or parts of the property covered 
thereby as such obligee (in its absolute discre- 
tion) shall elect; the institution, prosecution and 
conclusion of any such foreclosure proceedings 
and/or the sale of any such parts of the mort- 
gaged property shall not affect in any manner or 
to any extent the lien of the mortgage on the 
parts of the mortgaged property not included in 
such proceedings or not sold as aforesaid. (1935, 
C) 456, S007.) 


§ 157-18. Remedies of an obligee of author- 
ity—An obligee of the authority shall have the 
right in addition to all other rights which may be 
eonferred on such obligee subject only to any 
contractual restrictions binding upon such obli- 
gee: 

(a) By mandamus, suit, action or proceeding 
in law or equity (all of which may be joined in 
one action) to compel the authority, and the com- 
missioners, officers, agents or employees thereof 


to perform each and every term, provision and 
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covenant contained in any contract of the author- 
ity, and to require the carrying out of any or all 
covenants and agreements of the authority and 
_the fulfillment of all duties imposed upon the au- 
thority by this article. 

(b) By suit, action or proceeding in equity 
to enjoin any acts or things which may be unlaw- 
ful, or the violation of any of the rights of such 
obligee of the authority. 

(c) By suit, action or proceeding in any court 
of competent jurisdiction to cause possession of 
any housing project or any part thereof to be 
sutrendered to any obligee having the right to 
such possession pursuant to any contract of 
the authority. (1935, c. 456, s. 18.) 


§ 157-19. Additional remedies conferrable by 
mortgage or trust indenture.—Any authority shall 
have power by its trust indenture, mortgage, lease 
or other contract to confer upon any obligee 
holding or representing a specified amount in 
bonds, lease or other obligations the right upon 
the happening of an “event of default” as defined 
in such instrument: 

(a) By suit, action or proceeding in any court 
of competent jurisdiction to obtain the appoint- 
ment of a receiver of any housing project of the 
authority or any part or parts thereof. If such 
receiver be appointed, he may enter and take 
possession of such housing project or any part 
or parts thereof and operate and maintain same, 
and collect and receive all fees, rents, revenues, or 
other charges thereafter arising therefrom in the 
same manner as the authority itself might do and 
shall keep such moneys in a separate account or 
accounts and apply the same in accordance with 
the obligations of the authority as the court shall 
direct. 

(b) By suit, action or proceeding in any court 
of competent jurisdiction to require the authority 
and the commissioners thereof to account as if it 
and they were the trustees of an express trust. 
(1935, c. 456, s. 19.) 


§ 157-20. Remedies cumulative.—All the rights 
and remedies hereinabove conferred shall be cum- 
ulative and in addition to all other rights and 
remedies that may be conferred upon such obli- 
gee of the authority by law or by any contract 
with the authority. (1935, c. 456, s. 20.) 


§ 157-21. Limitations on remedies of obliges. 
—No interest of the authority in any property, 
real or personal, shall be subject to sale by the 
foreclosure of a mortgage thereon, either through 
judicial proceedings or the exercise of a power of 
sale contained in such mortgage, except in the 
case of the mortgages provided for in § 157-17. 
All property of the authority shall be exempt 
from levy and sale by virtue of an execution, 
and no execution or other judicial process shall 
issue against the same. No judgment against the 
authority shall be a charge or lien upon its prop- 
erty, real or personal. The provisions of this sec- 
tion shall not apply to or limit the right of ob- 
ligees to foreclose any mortgage of the authority 
provided for in § 157-17, and in case of a fore- 
closure sale thereunder, to obtain a judgment or 
decree for any deficiency due on the indebtedness 
secured thereby and issued on the credit of the 
authority. Such deficiency judgment or decree 
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shall be a lien and charge upon the property of 
the authority, which may be levied on and sold by 
virtue of an execution or other judicial process for 
the purpose of satisfying such deficiency judg- 
ment or decree. (1935, c. 456, s. 21.) 


§ 157-22. Title obtained at foreclosure sale sub- 
ject to agreement with government. — Notwith- 
standing anything in this article to the contrary, 
any purchaser or purchasers at a sale of real or 
personal property of the authority whether pur- 
suant to any forclosure of a mortgage, pursuant 
to judicial process or otherwise, shall obtain title 
subject to any contract between the authority and 
a government relating to the supervision by a gov- 
ernment of the operation and maintenance of such 
property and the construction of improvements 
thereon. (1935, c. 456, s. 22.) 


§ 157-23. Contracts with federal government. — 
In addition to the powers conferred upon the 
authority by other provisions of this article, the 
authority is empowered to borrow money and/or 
accept grants from the federal government for or 
in aid of the construction of any housing project 
which such authority is authorized by this ar- 
ticle to undertake, to take over any land ac- 
quired -by the federal government for the con- 
struction of a housing project, to take over or 
lease or manage any housing project constructed 
or owned by the federal government, and to these 
ends, to enter into such contracts, mortgages, 
trust indentures, leases or other agreements as 
the federal government may require including 
agreements that the federal government shall 
have the right to supervise and approve the 
construction, maintenance and operation of such 
housing project. It is the purpose and intent of 
this article to authorize every authority to do 
any and all things necessary to secure the fi- 
nancial aid and the co-operation of the federal 
government in the construction, maintenance and 
operation of any housing project which the au- 
thority is empowered by this article to undertake. 
(1935,4ce 450962 254) 0", 


§ 157-24. Security for funds deposited by au- 
thorities. — The authority may by resolution 
provide that (1) all moneys deposited by it shall 
be secured by obligations of the United States 
or of the State of a market value equal at all 
times to the amount of such deposits or (2) by 
any securities in which savings banks may legally 
invest funds within their control or (3) by an 
undertaking with such sureties as shall be ap- 
proved by the authority faithfully to keep and 
pay over upon the order of the authority any such 
deposits and agreed interest thereon, and all 
banks and trust companies are authorized to give 
any such security for such deposits. (1935, -c. 
456, s. 24.) ; 

§ 157-25. Housing bonds, legal investments 
and security—The state and all public officers, 
municipal corporations, political subdivisions, and 
public bodies, all banks, bankers, trust companies, 
savings banks and institutions, building and loan 
associations, savings and loan associations, invest- 
ment companies and other persons carrying on a 
banking business, all insurance companies, insur- 
ance associations, and other persons carrying on 
an insurance business, and all executors, adminis- 
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trators, guardians, trustees and other fiduciaries 
may legally invest any sinking funds, moneys or 
other funds belonging to them or within their 
control in any bonds issued by a housing author- 
ity established: (or hereafter established) pursuant 
to this article or issued by any public housing au- 
thority or agency in the United States, when such 
bonds are secured by a pledge of annual contribu- 
tions to be paid by the United States government 
or any agency thereof, and such bonds shall be 
authorized security for all public deposits and shall 
be fully negotiable in this state; it being the pur- 
pose of this article to authorize any persons, firms, 
corporations, associations, political subdivisions, 
bodies and officers, public or private, to use any 
funds owned or controlled by them, including 
(but not limited to) sinking, insurance, investment, 
retirement, compensation, pension and trust funds, 
and funds held on deposit, for the purchase of any 
such bonds and that any such bonds shall be au- 
thorized security for all public deposits and shall 
be fully negotiable in this state: Provided, how- 
ever, that nothing contained in this article shall be 
construed as relieving any person, firm or corpora- 
tion from any duty of exercising reasonable care 
in selecting securities. (1935, c. 456, s. 25; 1941, 
cr TG, sea) é 


Editor’s Note.—The 1941 amendment rewrote this section. 


§ 157-26. Tax exemptions.—The authority shall 
be exempt from the payment of any taxes or 
fees to the State or any subdivision thereof, or 
to any officer or employee of the ,State or any 
subdivision thereof. The property of an author- 
ity shall be exempt from all local and municipal 
taxes and for the purposes of such tax exemption, 
it is hereby declared as a matter of legislative de- 
termination that an authority is and shall be 
deemed to be a municipal corporation. Bonds, 
notes, debentures and other evidences of indebt- 
edness of an authority are declared to be issued 
for a public purpose and to be public instrumen- 
talities and, together with interest thereon, shall 
be exempt from taxes when same are held by the 
federal government or by any-purchaser from the 


federal government or anyone acquiring title from. 


or through such purchaser. (1935, c. 456, s. 26.) 

Since a housing authority created under § 157-1 and fol- 
lowing section, is a municipal corporation created for 
a public, governmental purpose, its property is exempt from 
state, county and municipal taxation. Wells v. Housing 
Authority, 213 N. C. 744, 197 S. E. 693. 

§ 157-27. Reports.—The authority shall at least 
once a year file with the mayor of the city a 
report of its activities for the preceding year, 
and shall make any recommendations with ref- 
erence to any additional legislation or other ac- 
tion that may be necessary in order to carry out! 
the purposes of this article. (1935, c. 456, s. 27.) 


§ 157-28. Restriction on right of eminent do- 
main; right of appeal preserved; investigation by 
utilities commission. — Notwithstanding any find- 
ing of public convenience and necessity, either in 
general or specific, by the terms of this article, 
the right of eminent domain shall not be exer- 
cised unless and until a certificate of public con- 
venience and necessity for such project has been 
issued by the utilities commission of North Caro- 
lina, and the proceedings leading up to the issu- 
ing of such certificate of public convenience and 
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necessity, and the right to appeal therefrom shall 
be as now provided by law and said rights are 
hereby expressly reserved to all interested par- 
ties in said proceedings. In addition to the pow- 
ers now granted by law to the utilities commis- 
sion of North Carolina, the said utilities com- 
mission is hereby vested with full power and 
authority to investigate and examine all projects 
set up or attempted to be set up under the pro- 
visions of this article and determine the question 
of the public convenience and necessity for said 
project. (1935, c. 456, s. 28.) 


§ 157-29. Rentals and tenant selection.—It is 
hereby declared to be the policy of this state 
that each housing authority shall manage and op- 
erate its housing projects in an efficient manner 
so as to enable it to fix the rentals for dwelling 
accommodations at the lowest possible rates con- 
sistent with its providing decent, safe and sani- 
tary dwelling accommodations, and that no hous- 
ing authority shall construct or operate any such 
project for profit, or as a source of revenue to 
the city. To this end an authority shall fix the 
rentals for dwellings in its projects at no higher 
rates than it shall find to be necessary in order 
to produce revenues which (together with all other 
available monies, revenues, income and receipts 
of the authority from whatever sources derived) 
will be sufficient (a) to pay, as the same become 
due, the principal and interest on the bonds of the 
authority; (b) to meet the cost of, and to pro- 
vide for, maintaining and operating the projects 
(including the cost of any insurance) and the ad- 
ministrative expenses of the authority; and (c) to 
create (during not less than the six years immedi- 
ately succeeding its issuance of any bonds) a re- 
serve sufficient to meet the largest principal and 
interest payment which will be due on such bonds 
in any one year thereafter and to maintain such 
reserve. In the operation or management of hous- 
ing projects an authority shall at all times ob- 
serve the following duties with respect to rentals 
and tenant selection: (a) it may rent or lease the 
dwelling accommodations therein only to persons 
who lack the amount of income which is neces- 
sary (as determined by the housing authority un- 
dertaking the housing project) to enable them, 
without financial assistance, to live in decent, safe 
and sanitary dwellings, without overcrowding; 
(b) it may rent or lease the dwelling accommoda- 
tions only at rentals within the financial reach of 
such persons; (c) it may rent or lease to a tenant 
dwelling accommodations consisting of the num- 
ber of rooms (but no greater number) which it 
deems necessary to provide safe and sanitary ac- 
commodations to the proposed occupants thereof, 
without overcrowding; and (d) it shall not accept 
any person as a tenant in any housing project if 
the person or persons who would occupy the 
dwelling accommodations have an annual net in- 
come in excess of five times the annual rental of 
the quarters to be furnished such person or per- 
sons, except that in the case of families with three 
or more minor dependents, such ratio shall not 
exceed six to one; in computing the rental for 
this purpose of selecting tenants, there shall be 
included in the rental the average annual cost (as 
determined by the authority) to occupants of 
heat, water, electricity, gas, cooking range and | 
other necessary services or facilities, whether or 
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not the charge for such services and facilities is 
in fact included in the rental. 

Nothing contained in this section shall be con- 
strued as limiting the power of an authority to 
vest in an obligee the right, in the event of a de- 
fault by the authority, to take possession of a 
housing project or cause the appointment of a 
receiver thereof, free from all the restrictions im- 
posed by this section. (1939, c. 150.) 


Preference of Landowners Conveying Property.—An 
agreement of a rural housing authority giving priority in 
occupancy of its dwelling units to those landowners, or the 
tenants, sharecroppers or farm wage hands of such land- 
owners, who convey property to the authority, provided 
that they come within the definition of families of low in- 
come is not an unlawful discrimination in favor of such 
class. Mallard v. Eastern Carolina Regional Housing Au- 
Toot yeecinIN: © Ce G04, 20) Sa bye CeO) col. 


§ 157-30. Creation and establishment validated. 
—The creation and establishment of housing au- 
thorities under the provisions of chapter four 
hundred and fifty-six, Public Laws of one thou- 
sand nine hundred and thirty-five, as amended by 
chapter two, Public Laws of one thousand nine 
hundred and thirty-eight, Extra Session, and’as 
further amended by chapter one hundred and fifty, 
Public Laws of one thousand nine hundred and 
thirty-nine, and any additional amendments there- 
to, known as the Housing Authorities Law [§ 
157-1 et seq.], together with all 
acts and things heretofore undertaken, performed 
or done with reference thereto, are hereby vali- 
dated, ratified, confirmed, approved and declared 
legal in all respects, notwithstanding any want of 
statutory authority or any defect or irregularity 
therein. (1939, c. 118, s. 1; 1941, c. 62, s. 1.) 


Cross Reference.—See Editor’s Note under § 157-32.1. 
Editor’s Note—For comment on the 1941 act, see 19 N. 
C. Law Rev. 484. 


§ 157-31. Contracts, agreements, etc., validated. 
—All contracts, agreements, obligations and un- 
dertakings of stich housing authorities hereto- 
fore entered into relating to financing or aiding 
in the development, construction, maintenance or 
operation of any housing project or projects or to 
obtaining aid therefor from-the United States 
housing authority, including (without limiting the 
generality of the foregoing) loan and annual con- 
tributions contracts and leases with the United 
States housing authority, agreements with munici- 
palities or other public bodies (including those 
which are pledged or authorized to be pledged for 
the protection of the holders of any notes or bonds 
issued by such housing authorities or which are 
otherwise made a part of the contract with such 
holders of notes or bonds) relating to codperation 
and contributions in aid of housing projects, pay- 
ments (if any) in lieu of taxes, furnishing of mu- 
nicipal services and facilities, and the elimination 
of unsafe and insanitary dwellings, and contracts 
for the construction of housing projects, together 
with all proceedings, acts and things heretofore 
undertaken, performed or done with reference 
thereto, are hereby validated, ratified, confirmed, 
approved and declared legal in all respects, not- 
withstanding any want of statutory authority or 
any defect or irregularity therein. (1939, c. 118, s. 
23; 1941, c. 62, s. 2.) 


Cross Reference.—See Editor’s Note under § 157-32.1. 
Editor’s Note.—The 1941 amendment re-enacted this sec- 
tion without change. 
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§ 157-32. Proceedings for issuance, etc., of 
bonds and notes validated—All proceedings, acts 
and things heretofore undertaken, performed or 
done in or for the authorization, issuance, execu- 
tion and delivery of notes and bonds by housing 
authorities for the purpose of financing or aiding 
in the development or construction of a housing 
project or projects, and all notes and bonds here- 
tofore issued by housing authorities are hereby 
validated, ratified, confirmed, approved and de- 
clared legal in all respects, notwithstanding any 
want of statutory authority or any defect or irreg- 
eek therein. (1939, c. 118, s. 3; 1941, c. 62, 
$. 3. 


Cross Reference.—See Editor’s Note under § 157-32.1. 
Editor’s Note.—The 1941 amendment substituted “‘of’’ for 


“or” in the next to the last line. 


§ 157-32.1. Other validation of creation, etc.— 
The creation, establishment and organization of 
housing authorities under the provisions of the 
Housing Authorities Law (Chapter four hundred 
and fifty-six, Public Laws of one thousand nine 
hundred and thirty-five, as amended, codified as 
§ 157-1 et seq.), together with all proceedings, acts 
and things heretofore undertaken or done with 
reference thereto, are hereby validated and 
declared legal in all respects. (1943, c. 89, s. 1.) 

Editor’s Note.—This section and §§ 157-32.2 and 157-32.3, 
validating housing authorities created under §§ 157-1 et 
seq., together with certain acts done in connection there- 
with, are similar to §§ 157-30 to 157-32. The words “not- 
withstanding any want of statutory authority or any defect 
or irregularity therein,” appearing at the end of §§ 157-30 
to 157-32, do not appear in the other sections and they dif- 
fer slightly in other particulars. 

§ 157-32.2. Other validation of contracts, agree- 
ments, etc.—AlIl contracts, agreements and under- 
takings of such housing authorities heretofore 
entered into relating to financing, or aiding in the 
development or operation of any housing projects, 
including (without limiting the generality of the 
foregoing) loan and annual contributions con- 
tracts, agency contracts and leases, agreements 
with municipalities or other public bodies (includ- 
ing those which are pledged or authorized to be 
pledged for the protection of the holders of any 
notes or bonds issued by such housing authorities 
or which are otherwise made a part of the con- 
tract with such holders of notes or bonds) relat- 
ing to codperation in aid of housing projects, pay- 
ments to public bodies in the state, furnishing of 
municipal services and facilities and the elimina- 
tion of unsafe and unsanitary dwellings, and con- 
tracts for the construction of housing projects, 
together with all proceedings, acts and things 
heretofore undertaken or done with reference 
thereto, are hereby validated and declared legal in 
all respects. (1943, c. 89, s. 2.) 

Cress Reference.—See Editor’s Note under § 157-32.1. 


§ 157-32.3. Other validation of bonds and notes. 
—All proceedings, acts and things heretofore 
undertaken or done in or for the authorization, 
issuance, execution and delivery of notes and 
bonds by housing authorities for the purpose of 
financing or aiding in the development or con- 
struction of a housing project or projects, and all 
notes and bonds heretofore issued by housing au- 
thorities are hereby validated and declared legal 
in all respects. (1948, c. 89, s. 3.) 

Cross Reference.—See Editor’s Note under § 157-32.1. 
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§ 157-33. Notice, hearing and creation of au- 
thority for a county.—Any twenty-five (25) resi- 
dents of a county having a population of more than 
sixty thousand (60,000) may file a petition with the 
clerk of the board of county commissioners set- 
ting forth that there is a need for an authority to 
function in the county. Upon the filing of such 
a petition such clerk shall give notice of the time, 
place and purposes of a public hearing at which 
the board of county commissioners will determine 
the need for an authority in the county. Such no- 
tice shall be given at the county’s expense by pub- 
lishing a notice, at least ten days preceding the 
day on which the hearing is to be held, in a news- 
paper having a general circulation in the county 
or, if there be no such newspaper, by posting such 
a notice in at least three public places within the 
county, at least ten days preceding the day on 
which the hearing is to be held. 

Upon the date fixed for said hearing to be held 
upon notice as provided herein, an opportunity to 
be heard shall be granted to all residents and tax- 
payers of the county and to all other interested 
persons. After such a hearing, the board of county 
commissioners shall determine (1) whether unsan- 
itary or unsafe inhabited dwelling accommodations 
exist in the county and/or (2) whether there is a 
lack of safe or sanitary dwelling accommodations 
in the county available for all the inhabitants 
thereof. In determining whether dwelling accom- 
modations are unsafe or unsanitary, the board of 
county commissioners shall take into consideration 
the following: ‘The physical condition and age of 
the buildings; the degree of overcrowding; the per- 
centage of the land coverage; the light and air 
available to the inhabitants of such dwelling ac- 
commodations; the size and arrangement of the 
rooms; the sanitary facilities; and the extent to 
which conditions exist in such buildings which en- 
danger life or property by fire or other causes. 

If it shall determine that either or both of the 
above enumerated conditions exist, the board of 
county commissioners shall adopt a resolution so 
finding (which need not go into any detail other 
than the mere finding) and shall thereupon ap- 
point, as hereinafter provided, five commissioners 
to act as an authority. Said authority shall be a 
public body and a body corporate and politic up- 
on the completion of the taking of the following 
proceedings: 

The commissioners shall present to the secretary 
of state an appplication signed by them, which 
shall set forth (without any detail other than the 


mere recital) (1) that a notice has been given and - 


public hearing has been held as aforesaid, that the 
board of county commissioners made the afore- 
said determination after such hearing and ap- 
pointed them as commissioners; (2) the name, 
and official residence of each of the commission- 
ers, together with a certified copy of the appoint- 
ment evidencing their right to office, the date and 
place of induction into and taking oath of office, 
and that they desire the housing authority to be- 
come a public body and a body corporate and 
politic under this article; (3) the term of office of 
each of the commissioners; (4) the name which 
is proposed for the corporation; and (5) the loca- 
tion of the principal office of the proposed cor- 
poration. The application shall be subscribed and 
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sworn to by each of said commissioners before an 
officer authorized by the laws of the state to take 
and certify oaths, who shall certify upon the ap- 
plication that he personally knows the commis- 
sioners and knows them to be the officers as as- 
serted in the application, and that each subscribed 
and swore thereto in the officer’s presence. The 
secretary of state shall examine the application 
and if he finds that the name proposed for the 
corporation is not identical with that of a person 
or of any other corporation of this state or so 
nearly similar as to lead to confusion and uncer- 
tainty he shall receive and file it and shall record 
it in an appropriate book of record in his office. 

When the application has been made, filed and 
recorded, as herein provided, the authority shall 
constitute a public body and a body corporate and 
politic under the name proposed in the applica- 
tion; the secretary of state shall make and issue 
to the said commissioners, a certificate of incor- 
poration pursuant to this article, under the seal of 
the state, and shall record the same with the ap- | 
plication. 

If the board of county commissioners, after a 
hearing as aforesaid, shall determine that neither 
of the above enumerated conditions exist, it shall 
adopt a resolution denying the petition. After 
three months shall have expired from the date of 
the denial of any such petitions, subsequent peti- 
tions may be filed as aforesaid and new hearings 
and determinations made thereon. 

In any suit, action or proceeding involving the 
validity or enforcement of, or relating to any con- 
tract of the authority, the authority shall be con- 
clusively deemed to have been established in ac- 
cordance with the provisions of this article upon 
proof of the issuance of the aforesaid certificate by 
the secretary of state. A copy of such certificate, 
duly certified by the secretary of state, shall be ad- 
missible in evidence in any such suit, action or pro- 
ceeding, and shall be conclusive proof of the filing 
and contents thereof. (1941, c. 78, s. 4; 1943, c. 
636.8SsLi) 

Editor’s Note.—The 1943 amendment struck out the former 


sixth paragraph of this section relating to the area of oper- 
ation of housing authorities. See note under § 157-39.1. 


§ 157-34. Commissioners and powers of au- 
thority for a county.—The commissioners of a 
housing authority created for a county may be 
appointed and removed by the board of county 
commissioners of the county in the same manner 
as the commissioners of a housing authority cre- 
ated for a city may be appointed and removed by 
the mayor, and except as otherwise provided here- 
in, each housing authority created for a county 
and the commissioners thereof shall have the 
same functions, rights, powers, duties and limita- 
tions provided for housing authorities created for 
cities and the commissioners of such housing au- 
thorities: Provided, that for such purposes the 
term “mayor” or “council” as used in the housing 
authorities law and any amendments thereto shall 
be construed as meaning “board of county com- 
missioners,” the term “city clerk” as used therein 
shall be construed as meaning “clerk of the board 
of county commissioners” and the term “city” as 
used therein shall be construed as meaning 
“county” unless a different meaning clearly ap- 
pears from the context: Provided, further, that a 
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housing authority created for a county shall not 
be subject to the limitations provided in clause 
(d) of § 157-29 of the housing authorities law with 
respect to housing projects for farmers of low in- 
come. (1941, c. 78, s. 4.) ; 


§ 157-35. Creation of regional housing au- 
thority.—If the board of county commissioners of 
each of two or more contiguous counties having 
an aggregate population of more than sixty thou- 
sand (60,000) by resolution declares that there is a 
need for one housing authority to be created for 
all of such counties to exercise powers and other 
functions herein prescribed for a housing author- 
ity in such counties, a public body corporate and 
politic to be known as a regional housing author- 
ity for all of such counties shall (after the com- 
missioners thereof file an application with the 
secretary of state as* hereinafter provided) there- 
upon exist for and exercise its powers and other 
functions in such counties; and thereupon any 
housing authority created for any of such counties 
shall cease to exist except for the purpose of 
winding up its affairs and executing a deed to the 
regional housing authority as hereinafter pro- 
vided: Provided, that the board of county com- 
missioners shall not adopt a resolution as afore- 
said if there is a county housing authority created 
for such county which has any bonds or notes 
outstanding unless first, all holders of such bonds 
and notes consent in writing to the substitution 
of such regional housing authority in lieu of such 
county housing authority on all such bonds and 
notes; and second, the commissioners of such 
county housing authority adopt a resolution con- 
senting to the transfer of all the rights, contracts, 
obligations, and property, real and personal, of 
such county housing authority to such regional 
housing authority as hereinafter provided: Pro- 
vided, further, that when the above conditions are 
complied with and such regional housing au- 
thority is created and authorized to exercise its 
powers and other functions, all rights, contracts, 
agreements, obligations, and property, real and 
personal, of such county housing authority shall 
be in the name of and vest in such regional hous- 
ing authority, and all obligations of such county 
housing authority shall be the obligations of such 
regional housing authority .and all rights and 
remedies of any person against such county 
housing authority may be asserted, enforced, and 
prosecuted against such regional housing au- 
thority to the same extent as they might have 
been asserted, enforced, and prosecuted against 
such county housing authority. When ary real 
property of a county housing authority vests in a 
regional housing authority as provided above, the 
county housing authority shall execute a deed of 
such property to the regional housing authority 
which thereupon shall file such deed in the office 
provided for the filing of deeds: Provided, that 
nothing contained in this sentence shall affect the 
vesting of property in the regional housing au- 
thority as provided above. 

The board of county commissioners of each of 
two or more said contiguous counties shall by 
resolution declare that there is a need for one re- 
gional housing authority to be created for all of 
such counties to exercise powers and other func- 
tions herein prescribed in such counties, if such 
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board of county commissioners finds (and only 
if it finds) (a) unsanitary or unsafe dwelling ac- 
commodations exist in the area of its respective 
county and/or there is a lack of safe or sanitary 
dwelling accommodations in the county available 
for all the inhabitants thereof and (b) that a re- 
gional housing authority for the purposed region 
would be a more efficient or economical adminis- 
trative unit than a housing authority for an area 
having a smaller population to carry out the pur- 
poses of the housing authorities law and any 
amendments thereto, in such county. In deter- 
mining whether dwelling accommodations are un- 
safe or unsanitary, the board of county commis- 
sioners shall take into consideration the following: 
The physical condition and age of the buildings; 
the degree of overcrowding; the percentage of 
land coverage; the light and air available to the 
inhabitants of such dwelling accommodations; the 
size and arrangement of the rooms; the sanitary 
facilities; and the extent to which conditions ex- 
ist in such buildings which endanger life or prop- 
erty by fire or other causes. 


If it shall determine that both (a) and (b) of the 
above enumerated conditions exist, the board of 
county commissioners shall adopt a resolution so 
finding (which need not go into any detail other 
than the mere finding). After the appointment, 
as hereinater provided, of the commissioners to act 
as the regional housing authority, said authority 
shall be a public body and a body corporate and 
politic upon the completion of the taking of the 
following proceedings: 

The commissioners shall present to the secre- 
tary of the state an application signed by them, 
which shall set forth (without any detail other 
than the mere recital) (1) that the boards of 
county commissioners made the aforesaid deter- 
mination and that they have been appointed as 
commissioners; (2) the name, and official residence 
of each of the commissioners, together with a cer- 
tified copy of the appointment evidencing their 
right to office, the date and place of induction in- 
to and taking oath of office, and that they desire 
the housing authority to become a public body 
and a body corporate and politic under this act; 
(3) the term of office of each of the commission- 
ers; (4) the name which is proposed for the cor- 
poration; and (5) the location of the principal of- 
fice of the proposed corporation. The application 
shall be subscribed and sworn to by each of said 
commissioners before an officer authorized by the 
laws of the state to take and certify oaths, who 
shall certify upon the application that he per- 
sonally knows the commissioners and knows them 
to be the officers as asserted in the application, 
and that each subscribed and swore thereto in the 
officer’s presence. ‘The secretary of state shall ex- 
amine the application and if he finds that the name 
proposed for the corporation is not identical with 
that of a person or of any other corporation of this 
state or so nearly similar as to lead to confusion 
and uncertainty he shall receive and file it and 
shall record it in an appropriate book of record 
in his office. 

When the application has been made, filed and 
recorded, as herein provided, the authority shall 
constitute a public body and a body corporate and 
politic under the name proposed in the applica- 
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tion; the secretary of state shall make and issue 
to the said commissioners, a certificate of incorpo- 
ration pursuant to this article, under the seal of the 
state, and shall record the same with the applica- 
tion. 

In any suit, action or proceeding involving the 
validity or enforcement of, or relating to any con- 
tract of the regional housing authority, the re- 
gional housing authority shall be conclusively 
deemed to have been established in accordance 
with the provisions of this article upon proof of the 
issuance of the aforesaid certificate by the secre- 
tary of state. A copy of such certificate, duly cer- 
tified by the secretary of state, shall be admissible 
in evidence in any such suit, action or proceeding, 
and shall be conclusive proof of the filing and 
contents thereof. (1941, c. 78, s. 4; 1943, c. 636, 
S55 84%) 


Editor’s Note.—The 1943 amendment inserted the words 
in parenthesis in the first paragraph and added that part 
of the paragraph appearing after the word “outstanding” 
in line twenty-four. The amendment also struck out the 
former sixth paragraph relating to the area of operation of 
housing authorities. See note under § 157-39.1. 


§ 157-36. Commissioners of regional housing 
authority—The board of county commissioners 
of each county included in regional housing au- 
thority shall appoint one person as a commis- 
sioner of such authority, and each such commis- 
sioner to be first appointed by the board of county 
commissioners of a county may be appointed at 
or after the time of the adoption of the resolution 
declaring the need for such regional housing au- 
thority or declaring the need for the inclusion of 
such county in the area of operation of such 
regional housing authority. When the area of 
operation of a regional housing authority is in- 
creased to include an. additional county or 
counties as provided in this article, the board of 
county commissioners of each such county shall 
thereupon appoint one additional person as a 
commissioner of the regional housing authority. 
The board of county commissioners of each 
county shall appoint the successor of the commis- 
sioner appointed by it. If any county is excluded 
from the area of operation of a regional housing 
authority, the office of the commissioner of such 
regional housing authority appointed by the board 
of county commissioners of such county shall be 
thereupon abolished. A certificate of the appoint- 
ment of any such commissioner signed by the 
chairman of the board of county commissioners 
(or the appointing officer) shall be conclusive 
evidence of the due and proper appointment of 
such commissioner. If the area of operation of a 
regional housing authority consists at any time of 
an even number of counties, the governor of 
North Carolina shall appoint one additional com- 
missioner to such regional housing authority 
whose term of office shall be as herein provided 
for a commissioner of a regional housing au- 
thority, except that such term shall end at any 
earlier time that the area of operation of the 
regional housing authority shall be changed to 
consist of an odd number of counties. The 
governor shall likewise appoint each person to suc- 
ceed such additional commissioner. A certificate 
of the appointment of any such additional com- 
missioner shall be signed by the governor and filed 


[ 750 ] 


CH. 157. HOUSING AUTHORITIES, ETC. 


§ 157-37 


with the secretary of state. A copy of such cer- 
tificate, duly certified by the secretary of state, 
shall be conclusive evidence of the due and proper 
appointment of such additional commissioner. The 
commissioners of a regional housing authority 
shall be appointed for terms of five years except 
that all vacancies shall be filled for the unexpired 
terms. Each commissioner shall hold office until 
his successor has been appointed and has qualified. 

For inefficiency or neglect of duty or miscon- 
duct in office, a commissioner of a regional hous- 
ing authority may be removed by the board of 
county commissioners appointing him, or in the 
case of the commissioner appointed by the goy- 
ernor, by the governor: Provided, that such com- 
missioner shall have been given a copy of the 
charges against him at least ten days prior to the 
hearing thereon and: Provided, that such commis- 
sioner shall have had an opportunity to be heard 
in person or by counsel. 

The commissioners appointed as aforesaid shall 
constitute the regional housing authority, and the 
powers of such authority shall be vested in such 
commissioners in office from time to time. 

The commissioners of a regional housing au- 
thority shall elect a chairman from among the 
commissioners and shall have power to select or 
employ such other officers and employees as the 
regional housing authority may require. A ma- 
jority of the commissioners of a regional housing 
authority shall constitute a quorum of such au- 
thority for the purpose of conducting its business 
and exercising its powers and for all other pur- 
poses. (1941, c. 78, s 4; 1943, c. 636, s. 4.) 

Editor’s. Note.——The 1943 amendment inserted the first 
six sentences of the first paragraph in place of the first 


four sentences as formerly appearing. See note under § 
157-39.1. 


§ 157-37. Powers of regional housing author- 
ity—Except as otherwise provided herein, a re- 
gional housing authority and the commissioners 
thereof shall, within the area of operation of such 
regional housing authority, have the same func- 
tions, rights, powers, duties and limitations pro- 
vided for housing authorities created for cities or 
counties and the commissioners of such housing 
authorities: Provided, that for such purposes the 
term “mayor” or “council” as used in the hous- 
ing authorities law and any amendments thereto 
shall be construed as meaning “board of county 
commissioners,’ the term “city clerk” as used 
therein shall be construed as meaning “clerk of the 
board of county commissioners” and the term 
“city” as used therein shall be construed as mean- 
ing “county” unless a different meaning clearly 
appears from the context: Provided, further, that 
a regional housing authority shall not be subject 
to the limitations provided in clause (d) of § 157- 
29 of the housing authorities law with respect to 
housing projects for farmers of low income. 
Except as otherwise provided in this article, all 
the provisions of law applicable to housing au- 
thorities created for counties and the commis- 
sioners of such authorities shall be applicable to 


regional housing authorities and the commis- 
sioners thereof. (1941, c. 78, s. 4; 1943, c. 636, 
s. 6.) 


Editor’s Note.—The 1943 amendment added the last sen- 
tence. See note under § 157-39.1. 
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§ 157-38. Rural housing projects. — Housing 
authorities created for counties and regional hous- 
ing authorities are specifically empowered and 
authorized to borrow money, accept grants and 
exercise their other powers to provide housing for 
farmers of low income. In connection with such 
projects, such housing authorities may enter into 
such lease or purchase agreements, accept such 
conveyances and rent or sell dwellings forming 
part of such projects to or for farmers of low in- 
come, as such housing authority deems necessary 
in order to assure the achievement of the objec- 
tives of this article. Such leases, agreements or con- 
veyances may include such covenants as the hous- 
ing authority deems appropriate regarding such 
dwellings and the tracts of land described in any 
such instrument, which covenants shall be deemed 
to run with the land where the housing authority 
deems it necessary and the parties to such instru- 
ment so stipulate. Nothing contained in this sec- 
tion shall be construed as limiting any other pow- 
ers of any housing authority. (1941, c. 78, s. 4.) 


§ 157-39. Housing applications by farmers.— 
The owner of any farm operated, or worked up- 
on, by farmers of low income in need of safe and 
sanitary housing may file an application with a 
housing authority of a county or a regional hous- 
ing authority requesting that it provide for a safe 
and sanitary dwelling or dwellings for occupancy 
by such farmers of low income. Such applica- 
tions shall be received and examined by housing 
authorities in connection with the formulation of 
projects or programs to provide housing for farm- 
ers of low income. (1941, c. 78, s. 4.) 


§ 157-39.1. Area of operation of city, county and 
regional housing authorities—The boundaries or 
area of operation of a housing authority created 
for a city shall include said city and the area with- 
in ten miles from the territorial boundaries of said 
city, but in no event shall it include the whole or 
a part of any other city, except as otherwise pro- 
vided herein. The area of operation or 
boundaries of a housing authority created for a 
county shall include all of the county for which 
it is created and the area of operation or 
boundaries of a regional housing authority shall 
include (except as otherwise provided elsewhere 
in this article) all of the counties for which such 
regional housing authority is created and es- 
tablished: Provided, that a county or regional 
housing authority shall not undertake any hous- 
ing project or projects within the boundaries of 
any city unless a resolution shall have been 
adopted by the governing body of such city (and 
also by any housing authority which shall have 
been theretofore established and authorized to 
exercise its powers in such city) declaring that 
there is a need for the county or regional housing 
authority to exercise its power within such city: 
Provided, that the jurisdiction of any rural hous- 
ing authority to which the secretary of state has 
heretofore issued a certificate of 
shall extend to within a distance of one mile of 
the town or city limits of any town or city having 
a population in excess of five thousand, located in 
any county now or hereafter constituting a part 
of the territory of such rural housing authority: 
Provided, further, that this provision shall not 
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affect the jurisdiction of any city housing’ au- 
thority to which the secretary of state has hereto- 
fore issued a certificate of incorporation. (1943, 
C636 son) 


Editor’s Note.—The act inserting this section also inserted 
$$ 157-39.2 to 157-39.8, inclusive, and amended §§ 157-3, 
157-4, 157-10, 157-33, 157-35, 157-36 and 157-37. Section 9 of 
the amendatory act provided: ‘“Ihe powers conferred by 
this act shall be in addition and supplemental to the powers 
conferred by any other law. Nothing contained in this act 
shall affect the term of office of any commissioner of a 
housing authority heretofore appointed under the housing 
authorities law. ‘The enactment of this act shall not be 
construed to render invalid any action or proceeding had or 
taken for the creation or establishment of a housing author- 
ity pursuant to laws in existence prior to the enactment of 
this act.’’ 


§ 157-39.2. Increasing area of operation of 
regional housing authority—vThe area of opera- 
tion or boundaries of a regional housing authority 
shall be increased from time to time to include 
one or more additional contiguous counties not 
already within a regional housing authority if the 
board of county commissioners of each of the 
counties then included in the area of operation of 
such regional housing authority, the commis- 
sioners of the regional housing authority and the 
board of county commissioners of each such addi- 
tional county or counties each adopts a resolution 
declaring that there is a need for the inclusion of 
such additional county or counties in the area of 
operation of such regional housing authority. Up- 
on the adoption of such resolutions, any county 
housing authority created for any such additional 
county shall cease to exist except for the purpose 
of winding up its affairs and executing a deed to 
the regional housing authority as hereinafter pro- 
vided: - Provided, however, that such resolutions 
shall not be adopted if there is a county housing 
authority created for any such additional county 
which has any bouds or notes outstanding unless 
first, all holders of such bonds and notes consent 
in writing to the substitution of such regional 
housing authority in lieu of such county housing 
authority as the obligor thereon; and second, the 
commissioners of such county housing authority 
adopt a resolution consenting to the transfer of 
all the rights, contracts, bonds, and property, 
real and personal, of such county housing au- 
thority to such regional housing authority as 
hereinafter provided: Provided, further, that 
when the above two conditions are complied with 
and the area of operation of such regional housing 
authority is increased to include such additional 
county, as hereinabove provided, all rights, con- 
tracts, bonds, and property, real and personal, of 
such county housing authority shall be in the 
name of and vested in such regional housing au- 
thority, all contracts and bonds of such county 
housing authority shall be the contracts and 
bonds of such regional housing authority and all 
rights and remedies of any person against such 
county housing authority may be asserted, 
enforced, and prosecuted against such regional 
housing authority to the same extent as they 
might have been asserted, enforced, and prose- 
cuted against such county housing authority. 

When any real property of a county housing 
authority vests in a regional housing authority as 
provided above, the county housing authority 
shall execute a deed of such property to the 
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regional housing authority which thereupon shall 
file such deed in the office provided for the filing 
of deeds: Provided, that nothing contained in 
this sentence shall affect the vesting of property 
in the regional housing authority as provided 
above. 

The board of county commissioners of each of 
the counties in the regional housing authority, the 


commissioners of the regional housing authority » 


and the board of county commissioners of each 
such additional county or counties shall by resolu- 
tion declare that there is a need for the inclusion 
of such county or counties in the area of opera- 
tion of the regional housing authority, only if (a) 
the board of county commissioners of each such 
additional county or counties find that insanitary 
or unsafe inhabited dwelling accommodations exist 
in such county or there is a shortage of safe or 
sanitary dwelling accommodations in such county 
available to persons of low income at rentals they 
can afford, and (b) the board of county commis- 
sioners of each of the counties then included in 
the area of operation of the regional housing au- 
thority, the commissioners of the regional hous- 
ing authority and the board of county commis- 
sioners of each such additional county or counties 
find that the regional. housing authority would be 
a more efficient or economical administrative unit 
if the area of operation of the regional housing 
authority is increased to include such additional 
county or counties. (1943, c. 636, s. 5.) 


§ 157-39.3. Decreasing area of operation of 
regional housing authority—vThe area of opera- 
tion or boundaries of a regional housing authority 
shall be decreased from time to time to exclude 
one or more counties from such area if the board 
of county commissioners of each of the counties 
in such area and the commissioners of the region- 
al housing authority each adopt a _ resolution 
declaring that there is a need for excluding such 
county or counties from such area: Provided, 
that no action may be taken pursuant to this sec- 
tion if the regional housing authority has out- 
standing any bonds or notes, unless first all 
holders of such bonds or notes consent in writing 
to such action: Provided, further, that if such ac- 
tion decreases the area of operation of the 
regional housing authority to only one county, 
such authority shall thereupon constitute and be- 
come a housing authority for such county, in the 
same manner as though such authority were 
created, and constituted a public and corporate 
body for such county pursuant to other provisions 
of this housing authority law, and the commis- 
sioners of such authority shall. be thereupon 
appointed as provided for the appointment of 
commissioners of a housing authority created for 
a county. 

The board of county commissioners of each of 
the counties in the area of operation of the 
regional housing authority and the commissioners 
of the regional housing authority shall adopt 
a resolution declaring that there is a need for ex- 
cluding a county or counties from such area only 
if: (a) each such board of county commissioners 
of the counties to remain in the area of operation 
of the regional housing authority and the com- 
missioners of the regional housing authority find 
that (because of facts arising or determined sub- 
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sequent to the time when such area first included 
the county or counties to be excluded) the 
regional housing authority would be a more 
efficient or economical administrative unit if such 
county or counties were excluded from such area, 
and (b) the board of county commissioners of 
each county or counties to be excluded and the 
commissioners of the regional housing authority 
each also find that (because of the aforesaid 
changed facts) another housing authority for 
such county or counties would be a more efficient 
or economical administrative unit to function in 
such county or counties. Nothing contained 
herein shall be construed as preventing a county 
or counties excluded from the area of operation of 
a regional housing authority, as provided above, 
from thereafter being included within the area of 
operation of any housing authority in accordance 
with this article. 

Any property held by a regional housing au- 
thority within a county or counties excluded from 
the area of operation of such authority as herein 
provided, shall (as soon as practicable after the 
exclusion of said county or counties, respectively) 
be disposed of by such authority in the public in- 
terest. (1943, -c:. 636, s. 5.) 


§ 157-39.4. Requirements of public hearings.— 
The board of county commissioners of a county 
shall not adopt ‘any resolution authorized by §§ 
157-35, 157-39.2 or 157-39.3 unless a public hearing 
has first been held which shall conform (except 
as otherwise provided herein) to the requirements 
of this housing authorities law for hearings to 
determine the need for a housing authority of a 
county: Provided, that such hearings may be 
held by the board of county commissioners with- 
out a petition therefor. 

In connection with the issuance of bonds, a 
regional housing authority may covenant as to 
limitations on its right to adopt resolutions relat- 
ing to the increase or decrease of its area of 
operation. (1943, c. 636, s. 5.) 


§ 157-39.5. Consolidated housing authority.—If 
the governing body of each of two or more muni- 
cipalities (with a population of less than five, thou- 
sand, but having an aggregate population of more 
than five thousand) by resolution declares that 
there is a need for one housing authority for all of 
such municipalities to exercise in such munici- 
palities the powers and other functions prescribed 
for a housing authority, a public body corporate 
and politic to be known as a consolidated housing 
authority (with such corporate name as it selects) 
shall thereupon exist for all of such municipalities 
and exercise its powers and other functions with- 
in its area of operation (as herein defined), includ- 
ing the power to undertake projects therein; and 
thereupon any housing authority created for any 
of such municipalities shall cease to exist except 
for the purpose of winding up its affairs and 
executing a deed of its real property to the con- 
solidated housing authority: Provided, that the 
creation of a consolidated housing authority and 
the finding of need therefor shall be subject to the 
same provisions and limitations of this housing 
authorities law as are applicable to the creation of 
a regional housing authority and that all of the 
provisions of this housing authorities law appli- 
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cable to regional housing authorities and the com- 
missioners thereof shall be applicable to consoli- 
dated housing authorities and the commissioners 
thereof: Provided,-further, that the area of opera- 
tion of boundaries of a consolidated housing au- 
thority shall include all of the territory within the 
boundaries of each municipality joining in the 
creation of such authority together with the 
territory within ten miles of the boundaries of 
each such municipality, except that such area of 
operation may be changed to include or exclude 
any municipality or municipalities (with its afore- 
said surrounding territory) in the same manner 
and under the same provisions as provided in this 
article for changing the area of operation of a 
regional housing authority by including or ex- 
cluding a contiguous county or counties: Pro- 
vided, further, that for all such purposes the 
term “board of county commissioners” shall be 
construed as meaning “governing body” except 
in § 157-36, where it shall be construed as mean- 
ing “mayor” or other executive head of the mu- 
nicipality, the term “county” shall be construed as 
meaning “municipality”, the term “clerk” shall be 
construed as meaning “clerk of the municipality 
or officer with similar duties,’ the term ‘region’ 
shall be construed as meaning “area of operation 
of the consolidated housing authority’ and the 
terms “county housing authority” and “regional 
housing authority” shall be construed as meaning 
“housing authority of the city” and ‘‘consolidated 
housing authority,” respectively, unless a different 
meaning clearly appears from the context. 

The governing body of any such municipality 
for which a housing authority has not been 
created may adopt the above resolution if it first 
determines that there is a need for a housing au- 
thority to function in said municipality, which 
determination shall be made in the same manner 
and subject to the same conditions as the 
determination required by § 157-4 for the creation 
of a housing authority for a city: Provided, that 
after notice given by the clerk (or officer with: 
similar duties) of the municipality, the governing 
body of the municipality may, without a petitiom 
therefor, hold a hearing to determine the need for 
a housing authority to function therein. ! 

Except as otherwise provided herein, a consoli- 
dated housing authority and the commissioners 
thereof shall, within the area of operation of such 
consolidated housing authority, have the same 
functions, rights, powers, duties, privileges, 
immunities and limitations as those provided for 
housing authorities created for cities, counties, or 
groups of counties and the commissioners of such; 
housing authorities, in the same manner as 
though all the provisions of law applicable to 
housing authorities created for cities, counties, or 
groups of counties were applicable to consolidated 
housing authorities. (1943, c. 636, s. 5.) 1 

§ 157-39.6. Findings required for authority to 
Operate in municipality—No governing body of 
a city or other municipality shall adopt a resolu- 
tion as provided in § 157-39.1 declaring that there 
is-a need for a housing authority (other than a 
housing authority established by such munici- 
pality) to exercise its powers within such munici- 
pality, unless a public hearing has first been held 
by such governing body and unless such govern- 
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ing body shall have found in substantially the 
following terms: (a) that insanitary or unsafe in- 
habited dwelling accommodations exist in such 
municipality or that there is a shortage of safe or 
sanitary dwelling accommodations in such 
municipality available to persons of low income 
at rentals they can afford; and (b) that these con- 
ditions can be best remedied through the exercise 
of the aforesaid housing authority’s powers within 
the territorial boundaries of such municipality: 
Provided, that such findings shall not have the 
effect of thereafter preventing such municipality 
from establishing a housing authority or joining 
in the creation of a consolidated housing authority 
or the increase of the area of operation of a con- 
solidated housing authority. The clerk (or the 
officer with similar duties) of the city or other 
municipality shall give notice of the public hear- 
ing and such hearing shall be held in the manner 
provided in § 157-4 for a public hearing by a 
council to determine the need for a housing au- 
thority in the city. 

During the time that, pursuant to these find- 
ings, a housing authority has outstanding (or is 
under contract to issue) any evidences of in- 
debtedness for a project within the city or other 
municipality, no other housing authority may 
undertake a project within such municipality 
without the consent of said housing authority 
which has such outstanding indebtedness or obli- 
gation. (1943) c. 636; s. 5.) 1 


§ 157-39.7. Meetings and residence of commis- 
sioners.—Nothing contained in this housing au- 
thorities law shall be construed to prevent meet? 
ings of the commissioners of a housing authority 
anywhere within the perimeter boundaries of thd 
area of operation of the authority or within any 
additional area where the housing authority is au4 
thorized to undertake a housing project, nor to 
prevent the appointment of any person as a com- 
missioner of the authority who resides within 
such boundaries or such additional area, and who 
is otherwise eligible for such appointment under 
this housing authorities law. (1943, c. 636, s. 5.) 


§ 157-39.8. Agreement to sell as security for 
obligations to federal government.—In any con- 
tract or amendatory or superseding contract for 
a loan and annual contributions heretofore or 
hereafter entered into between a housing au- 
thority and the federal government with respect 
to any housing project undertaken by said hous- 
ing authority, any such housing authority is au- 
thorized to make such covenants (including 
covenants with holders of bonds issued by such 
authority for purposes of the project involved), 
and to confer upon the federal government such 
rights and remedies, as said housing authority 
deems necessary to assure the fulfillment of the 
purposes for which the project was undertaken. 
In any such contract, the housing authority may, 
notwithstanding any other provisions of law, 
agree to sell and convey the project (including all 
lands appertaining thereto) to which such con- 
tract relates to the federal government upon the 
occurrence of such conditions, or upon suchl 
defaults on bonds for which any of the annual 
contributions provided in said contract are 
pledged, as may be prescribed in such contract, 
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and at a price (which may include the assumption 
by the federal government of the payment, when 
due, of the principal of and interest on outstand- 
ing bonds of the housing authority issued for 
purposes of the project involved) determined as 
prescribed therein and upon such other terms and 
conditions as are therein provided. Any such 
housing authority is hereby authorized to enter 
into such supplementary contracts, and to execute 
such conveyances, as may be necessary to carry 
out the provisions hereof. Notwithstanding any 
other provisions of law, any contracts or supple- 
mentary contracts or conveyances made or exe- 
cuted pursuant to the provisions of this section 
shall not be or constitute a mortgage within the 
meaning or for the purposes of any of the laws of 
this state. (1943, c. 636, s. 5.) ) 


Art. 2. Municipal Codperation and Aid. 


§ 157-40. Finding and declaration of neéces- 
sity. — It is hereby declared that insanitary or 
unsafe dwelling accommodations exist in various 
areas of the State, and that consequently many 
persons of low income are forced to reside in 
such dwelling accommodations; that these con- 
ditions cause an increase in and spread of dis- 
ease and crime and constitute a menace to the 
health, safety, morals and welfare of the citizens 
of the State and impair economic values; that the 
clearance, replanning and reconstruction of the 
areas in which insanitary or unsafe housing con- 
ditions exist and the providing of safe and sani- 
tary dwelling accommodations for persons. of 
low income are public uses and purposes for 
which private property may be acquired; that it 
is in the public interest that work on such proj- 
ects be instituted as soon as possible in order to 
relieve unemployment which now constitutes an 
emergency; and the necessity in the public in- 
terest for the provisions hereinafter enacted, is 
hereby declared as a matter of legislative deter- 
mination. (1935, c. 408, s. 1.) 


Editor’s Note.—For an analysis of this article, see 13 N. 
C. Law Rev. 379. 


§ 157-41. Definitions. — The following terms, 
whenever used or referred to in this article shall 
have the following respective meanings, unless a 
different meaning clearly appears from the con- 
Lex 


(1) “Housing authority” shall mean any hous- 
ing authority organized pursuant to the housing 
authorities law of this State. 


(2) “City” shall mean any city of the State hav- 
ing a population of more than fifteen thousand 
inhabitants (according to the last federal census) 
which is, or is about to be, included in the terri- 
torial boundaries of a housing authority. 


(3) “Municipality” shall mean any city, town 
or incorporated village of the State. 


(4) “Housing project” shall mean any under- 
taking (a) to demolish, clear, femove, alter or 
repair unsafe or insanitary housing, and/or (b) 
to provide dwelling accommodations for persons 
of low income, and said term may also include 
such buildings and equipment for recreational or 
social assemblies for educational, health or wel- 
fare purposes, and such necessary utilities as are 
designed primarily for the benefit and use of the 
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housing authority and/or the occupants of such _ 
dwelling accommodations. (1935, c. 408, s. 2.) 


§ 157-42. Conveyance, lease or agreement in 
aid of housing project——For the purpose of aid- 
ing and cooperating in the planning, construction 
and operation of housing projects located within 
their respective territorial boundaries, the state, its - 
subdivisions and agencies, and any county, city 
or municipality of the state may, upon such terms, 
with or without considerations as it may deter- 
mine: 

(a) Dedicate, release, sell, convey, or lease any 
of its interest in any property, or grant easements, 
licenses or any other rights or privileges therein 
to a housing authority or the United States of 
America or any agency thereof; 

(b) Cause parks,’ playgrounds, recreational, 
community, educational, water, sewer or drain- 
age facilities, or any other works, which it is oth- 
erwise empowered to undertake, to be furnished 
adjacent to or in connection with housing projects; 

(c) Furnish, dedicate, close, pave, install, grade, 
regrade, plan or replan streets, roads, roadways, 
alleys, sidewalks or other places, which it is oth- 
erwise empowered to undertake; 

(d) Plan or replan, zone, or rezone; make ex- 
ceptions from building regulations and ordinances; 
any city or town also may change its map; 

(e) Cause services to be furnished to the hous- 
ing authority of the character which it is other- 
wise empowered to furnish; 

(f) Enter into agreements with respect to the 
exercise by it of its-powers relating to the repair, 
closing or demolition of unsafe, insanitary or un- 
fit dwellings; 

(g) Enter into agreements (which may extend 
over any period, notwithstanding any provision or 
rule of law to the contrary), with a housing au- 
thority respecting action to be taken pursuant to 
any of the powers granted by this article. Any — 
law or statute to the contrary notwithstanding, 
any sale, conveyance, lease or agreement pro- 
vided for in this section may be made by the state, 
a city, county, municipality, subdivision or agency 
of the state without appraisal, public notice, ad- 
vertisement or public bidding. 

(h) With respect to any housing project which 
a housing authority has acquired or taken over 
from the United States of America or any agency 
thereof and which the housing authority by res- 
olution has found and declared to have been con- 
structed in a manner that will promote the pub- 
lic interest and afford necessary safety, sanita- 
tion and other protection, no city or county shall 
require any changes to be made in the housing 
project or the manner of its construction or take 
any other action relating to such construction. 
(1935, c. 408, s. 3; 1939, c. 137.) 

Cross Reference.—As to the authority of municipalities in 
the repair, closing and demolition of unfit dwellings, see §§ 
160-182 et seq. 


Editor’s Note.—This section was so changed by the 1939 
amendment that a comparison here is not practical. 


§ 157-48. Advances and donations by the city 
and municipality—The council or other govern- 
ing body of the city included within the terri 
torial boundaries of such authority is authorize 
to make an estimate of the .amount of mone 
necessary for the administrative expenses an 
overhead of the housing authority during the first 
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year following the incorporation of such housing 
authority, and to appropriate such amount to the 
authority out of any moneys in the city treasury 
not appropriated to some other purposes, and to 
cause the moneys so appropriated to be paid the 
authority’ as a donation, and moneys so appro- 
priated and paid to a housing authority by a 
city shall be deemed to be a necessary expense 
of such city. In addition thereto, the city and 
any municipality located in whole or in part with- 
in the boundaries of a housing authority shall 
have the power annually and from time to time 
to make donations or advances to the authority 
of such sums as the city or municipality in its 
discretion may determine. The authority, when 
it has money available therefor, shall reimburse 
the city or municipality for all advances by way 
of loan made to it. (1935, c. 408, s. 5.) 


§ 157-44. Action. of city or municipality by 
resclution.—Except as otherwise provided in this 
article or by the constitution of the State, all ac- 
tion authorized to be taken under this article by 
the council or other governing body of any city 
or of any municipality may be by resolution 
adopted by a majority of all the members of 
its council or other governing body, which reso- 
lution may be adopted at the meeting of the coun- 
cil or other governing body at which such reso- 
lution is introduced and shall take effect immedi- 
ately upon such adoption, and no such resolution 
need be published or posted. (1935, c. 408, s. 5.) 


§ 157-45. Restrictions on exercise of right of 
eminent domain; duties of utilities commission; 
investigation of projects. — Notwithstanding any 
finding of public convenience and necessity, either 
in general or specific, by the terms of this article, 
the right of eminent domain shall not be exer- 
cised unless and until a certificate of public con- 
venience and necessity for such project has been 
issued by the utilities commission of North Caro- 
lina, and the proceedings leading up to the issu- 
ing of such certificate of public convenience and 
necessity, and the right to appeal therefrom shall 
be as now provided by law and said rights are 
hereby expressly reserved to all interested parties 
in said proceedings. That in addition to the pow- 
ers now granted by law to the utilities commis- 
sion of North Carolina, the said utilities commis- 
sion is hereby vested with full power and author- 
ity to investigate and examine all projects set up 
or attempted to be set up under the provisions 
of this article and determine the question of pub- 
lic convenience and necessity for said project. 
(1935, c. 408, s. 6.) 


Cross Reference.—As to proceedings before the utilities 
commission and appeal therefrom, see §§ 62-13 to 62-26. 


§ 157-46. Purpose of article—It is the pur- 
pose and intent of this article that the State, its 
subdivisions and agencies, and any county, city 
or municipality of the State shall be authorized, 
and are hereby authorized, to do any and all 
things necessary to aid and codperate in the plan- 
ning, construction and operation of housing proj- 
ects by the United States of America and by 
. housing authorities. (1935, c. 408, s. 7.) 


§ 157-47. Supplemental nature of article-—The 
powers conferred by this article shall be in addi- 
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tion and supplemental to the powers conferred by 
any other law. (1935, c. 408, s. 8.) 


Art. 3. Eminent Domain. 


§ 157-48. Finding and declaration of neces- 
sity.—It is hereby declared that insanitary or un- 
safe dwelling accommodations exist in various 
areas of the State and that consequently many 
persons of low income are forced to reside in such 
dwelling accommodations; that these conditions 
cause an increase in and spread of disease and 
crime and constitute a menace to the health, 
safety, morals and welfare of the citizens of the 
State and impair economic values; that the clear- 
ance, replanning and reconstruction of the areas 
in which insanitary or unsafe housing conditions 
exist and the providing of safe and sanitary dwell- 
ing accommodations for persons of low income 
are public uses and purposes for which private 
property may be acquired; that it is in the pub- 
lic interest that work on such projects be in- 
stituted as soon as possible in order to relieve 
unemployment which now constitutes an emer- 
gency; and the necessity in the public interest for 
the provision hereinafter enacted, is hereby de- 
clared as a matter of legislative determination. 
(1935, c. 409, s. 1.) 


§ 157-49. Housing project—The term “hous- 
ing project” whenever used in this article shall 
mean any undertaking (a) to demolish, clear, re- 
move, alter or repair unsafe or insanitary hous- 
ing and/or (b) to provide dwelling accommoda- 
tions for persons of low income, and said term 
may also include such buiidings and equipment 
for recreational or social assemblies for educa- 
tional, health or welfare purposes, and such neces- 
sary utilities as are designed primarily for the 
benefit and use of the occupants of such dwell- 
ing accommodations. (1935, c. 409, s. 2.) 


§ 157-50. Eminent domain for housing proj- 
ects.—Any corporation, which is an agency of the 
United States of America, shall have the right to 
acquire by eminent domain any real property, in- 
cluding improvements and fixtures thereon, which 
it may deem necessary for a housing project be- 
ing constructed, operated or aided by it or the 
United States of America. Any corporation bor- 
rowing money or receiving other financial as- 
sistance from the United States of America or 
any agency thereof for the purpose of financing 
the construction or operation of any housing 
project or projects, the operation of which will be 
subject to public supervision or régulation, shall 
have the right to acquire by eminent domain any 
real property, including fixtures and improve- 
ments thereon, which it may deem necessary for 
such project. A housing project shall be deemed 
to be subject to public supervision or regula- 
tion within the meaning of this article if the rents 
to be charged by it are in any way subject to the 
supervision, regulation or approval of the United 
States of America, the State or any of their sub- 
divisions or agencies, or by a housing authority, 
city, municipality or county, whether such right 
to supervise, regulate or approve be by virtue of 
any law, statute, contract or otherwise. 

Any such corporate agency of the United States 
of America or any such corporation, upon the 
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adoption of a resolution declaring that the ac- 
quisition of the property described therein is in 
the public interest and necessary for public use, 
may exercise the power of eminent domain pur- 
suant to the provisions of either: (a) Sections 40- 
11 to 40-29, both inclusive; (b) Any other ap- 
plicable statutory provisions, now in force or 
hereafter enacted for the exercise of the power 
of eminent domain. (1935, c. 409, s. 3.) 


§ 157-51. Certificate of convenience and _ ne- 
cessity required; right of appeal; investigation of 
projects.—Notwithstanding any finding of public 
convenience and necessity, either in general or 
specific, by the terms of this article, the right of 
eminent domain shall not be exercised unless and 
until a certificate of public convenience and neces- 
sity for such project has been issued by the utili- 
ties commission of North Carolina, and the pro- 
ceedings leading up to the issuing of such cer- 
tificate of public-convenience and necessity, and 
the right to appeal therefrom shall be as now pro- 
vided by law and said rights are hereby expressly 
reserved to all interested parties in said proceed- 
ings. In addition to the powers now granted by 
law to the utilities commission of North Carolina, 
the said utilities commission is hereby vested with 
full power and authority to investigate and ex- 
amine all projects set up or attempted to be set 
up under the provisions of this article and deter- 
mine the question of the public convenience and 
necessity for said project. (1935, c. 409, s. 4.) 


Cross Reference.—As to proceedings before the utilities 
commission and appeal therefrom, see §§ 62-13 to 62-26. 


Art. 4. National Defense Housing Projects. 


§ 157-52. Purpose of article—It is hereby found 
and declared that the National Defense Program 
involves large increases in the military forces and 
personnel in this State, a great increase in the 
number of workers in already established manu- 
facturing centers and the bringing of a large num- 
ber of workers and their families to new centers 
of defense industries in the State; that there is an 
acute shortage of safe and sanitary dwellings avail- 
able to such persons and their families in this 
State which impedes the National Defense Pro- 
gram; that it is imperative that action be taken 
immediately to assure the availability of safe and 
sanitary dwellings for such persons to enable the 
rapid expansion of National Defense activities in 
this State and to avoid a large labor turnover in 
defense industries which would seriously hamper 
their production; that the provisions hereinafter 
enacted are necessary to assure the availability of 
safe and sanitary dwellings for persons engaged 
in National Defense activities which otherwise 
would not be provided at this time, and that such 
provisions are for the public use and purpose of 
facilitating the National Defense Program in this 
State. It is further declared to be the purpose of 
this article to authorize housing authorities to do 
any and all things necessary or desirable to secure 
the financial aid of the Federal Government, or to 
cooperate with or act as agent of the Federal Gov- 
ernment, in the expeditious development and the 
administration of projects to assure the availabil- 
ity when needed of safe and sanitary dwellings for 
persons engaged in National Defense activities. 
(19412 ¢i"63, “s,' 4s) 
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§ 157-53. Definitions——(a) “Persons engaged in 
National Defense activities,’ as used in this ar- 
ticle shall include: Enlisted men in the military 
and naval services of the United States and em- 
ployees of the War and Navy Departments as- 
signed to duty at military or naval reservations, 
posts or bases; and workers engaged or to be en- 
gaged in industries connected with and essential 
to the National Defense Program; and shall in- 
clude the families of the aforesaid persons who 
are living with them. 

(b) “Persons of low income,’ as used in this 
article, shall mean persons or families who lack 
the amount of income which is necessary (as de- 
termined by the housing authority undertaking the 
housing project) to enable them, without financial 
assistance, to live in decent, safe and sanitary 
dwellings, without overcrowding. 

(c) “Development” as used in this article, shall 
mean any and all undertakings necessary for the 
planning, land acquisition, demolition, financing, 
construction or equipment in connection with a 
project (including the negotiation or award of 
contracts therefor), and shall include the acquisi- 
tion of any project (in whole or in part) from 
the Federal Government. 

(d) “Administration,” as used in this article, 
shall mean any and all undertakings necessary for 
management, operation or maintenance, in con- 
nection with any project, and shall include the 
leasing of any project (in whole or in part) from 
the Federal Government. 

(e) “Federal Government,” as used in this ar- 
ticle, shall mean the United States of America or 
any agency or instrumentality, corporate or other- 
wise, of the United States of America. 

({) The development of a project shall be 
deemed to be “Initiated,” within the meaning of 
this article, if a housing authority has issued any 
bonds, notes or other obligations with respect to 
financing the development of such project of the 
authority, or has contracted with the Federal Gov- 
ernment with respect to the exercise of powers 
hereunder in the development of such project of 
the Federal Government for which an allocation 
of funds has been made prior to the termination’ 
of the present war. 

(g) “State public body,’ as used in this article, 
shall include the State, its subdivisions and agen- 
cies, and any county, city, town or incorporated 
village of the State. 

(h) “Housing authority,” as used in this article, 
shall mean any housing authority established or 
hereafter established pursuant to article one of this 
chapter. (1941, c. 63, s. 8; 1943, c. 90, s. 2.) 

Editor’s Note.—The 1943 amendment struck out the words 
“December thirty-first, one thousand nine hundred and 
forty-three’? formerly appearing at the end of subsection (f) 


and inserted in lieu thereof the words ‘“‘the termination of 
the present war.” 


§ 157-54. Rights, powers, etc., of housing au- 
thorities relative to National Defense Projects.— 
Any housing authority may undertake the develop- 
ment and administration of projects to assure the 
availability of safe and sanitary dwellings for per- 
sons engaged in National Defense activities whom 
the housing authority determines would not other- 
wise be able to secure safe and sanitary dwellings 
within the vicinity thereof, but no housing au- 
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thority shall initiate the development of any such 
project pursuant to this article after the termina- 
tion of the present war. 

In the ownership, development or administra- 
tion of such projects, a housing authority shall 
have all the rights, powers, privileges and immuni- 
ties that such authority has under any provision 
of law relating to the ownership, development or 
administration of slum clearance and housing proj- 
ects for persons of low income, in the same man- 
ner as though all the provisions of law applicable 
to slum clearance and housing projects for persons 
of low income were applicable to projects de- 
veloped or administered to assure the availability 
of safe and sanitary dwellings for persons engaged 
in National Defense activities as provided in this 
article, and housing projects developed or admin- 
istered hereunder shall constitute “housing proj- 
ects” under article one of this chapter, as that 
term is used therein: Provided, that during the 
period (herein called the “National Defense Pe- 
riod”) that a housing authority finds (which find- 
ing shall be conclusive in any suit, action or pro- 
ceeding) that within its authorized area of 
operation, or any part thereof, there is an acute 
shortage of safe and sanitary dwellings which im- 
pedes the National Defense Program in this State 
and that the necessary safe and sanitary dwellings 
would not otherwise be provided when needed for 
persons engaged in National Defense activities, any 
project developed or administered by such hous- 
ing authority (or by any housing authority co- 
operating with it) in such area pursuant to this 
article, with the financial aid of the Federal Gov- 
ernment (or as agent for the Federal Government 
as hereinafter provided), shall not be subject to 
the limitations provided in § 157-29; and provided 
further, that, during the National Defense Period, 
a housing authority may make payments in such 
amounts as it finds necessary or desirable for any 
services, facilities, works, privileges or improve- 
meets furnished for or in connection with any such 
projects. After the National Defense Period, any 
such projects owned and administered by a hous- 
ing authority shall be administered for the pur- 
poses and in accordance with the provisions of ar- 
ticle one of this chapter. (1941, c. 63, s. 2; 1943, c. 
OSs vale) 


Editor’s Note.—The 1943 amendment struck out the words 
“December thirty-first, one thousand nine hundred and 
forty-three” formerly appearing at the end of the first par- 
agraph and inserted in lieu thereof the words “the termi- 
nation of the present war.’’ 


§ 157-55. Cooperation with Federal Govern- 
ment; sale to same.—A housing authority may ex- 
ercise any or all of its powers for the purpose of 
cooperating with, or acting as agent for, the Fed- 
eral Government in the development or admin- 
istration of projects by the Federal Government 
to assure the availability of safe and sanitary 
dwellings for persons engaged in National Defense 
activities and may undertake the development or 
administration of any such project for the Federal 
Government. In order to assure the availability 
of safe and sanitary housing for persons engaged 
in National Defense activities, a housing authority 
may sell (in whole or in part) to the Federal Gov- 
ernment any housing projects developed for per- 
sons of low income but not yet occupied by such 
persons; such sale shall be at such price and upon 
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such terms as the housing authority shall pre- 
scribe and shall include provision for the satisfac- 
tion of all debts and liabilities of the authority re- 
lating to such project. (1941, c. 63, s. 3.) 


§ 157-56. Codperation of state public bodies in 
developing projects—Any state public body shall 
have the same rights and powers to cooperate with 
housing authorities, or with the Federal Govern- 
ment, with respect to the development or admin- 
istration of projects to assure the availability of 
safe and sanitary dwellings for persons engaged 
in National Defense activities that such state pub- 
lic body has pursuant to article two of this chap- 
ter, for the purpose of assisting the development 
or administration of slum clearance or housing 
projects for persons of low income. (1941, c. 63, 
Sands) 


§ 157-57. Obligations issued for projects made 
legal investments; security for public deposits.— 
Bonds or other obligations issued by a housing 
authority for a project developed or administered 
pursuant to this article shall be security for pub- 
lic deposits and legal investments to the same ex- 
tent and for the same persons, institutions, as- 
sociations, corporations, bodies and officers as 
bonds or other obligations issued pursuant to ar- 
ticle one of this chapter for the development of a 
slum clearance or housing project for persons of 
low income. (1941, c. 63, s. 5.) 


§ 157-58. Bonds, notes, etc., issued heretofore, 
validated.—All bonds, notes, contracts, agreements 
and obligations of housing authorities heretofore 
issued or entered into relating to financing or un- 
dertaking (including cooperating with or acting 
as agent of the Federal Government in) the de- 
velopment or administration of any project to as- 
sure the availability of safe and sanitary dwell- 
ings for persons engaged in National Defense ac- 
tivities, are hereby validated and declared legal in 
all respects, notwithstanding any defect or irregu- 
larity therein or any want of statutory authority. 
G1 949," C.*63.45."60) 


§ 157-59. Further declaration of powers granted 
housing authorities——This article shall constitute 
an independent authorization for a housing au- 
thority to undertake the development or admin- 
istration of projects to assure the availability of 
safe and sanitary dwellings for persons engaged 
in National Defense activities as provided in this 
article and for a housing authority to cooperate 
with, or act as agent for, the Federal Government 
in the development or administration of similar 
projects by the Federal Government. A housing 
authority may do any and all things necessary or 
desirable to cooperate with, or act as agent for, 
the Federal Government, or to secure financial 
aid, in the expeditious development or in the ad- 
ministration of projects to assure the availability 
of safe and sanitary dwellings for persons engaged 
in National Defense activities and to effectuate the 
purposes of this article. (1941, c. 63, s. 7.) 


§ 157-60. Powers conferred by article supple- 
mental.— The powers conferred by this article shall 
be in addition and supplemental to the powers 
conferred by any other law, and nothing contained 
herein shall be construed as limiting any other 
powers of a housing authority. (1941, c. 63, s. 9.) 
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Chapter 158. Local Development. 


sec. 

158-1. Purposes of chapter. 

158-2. Ratification or petition of voters required. 
158-3. Election to adopt chapter. 


§ 158-1. Purposes of chapter.——The mayor and 
board of aldermen, or other governing body of 
any city, or the governing body of any incor- 
porated town, or the county commissioners of 
any county, may annually set apart and appro- 
priate from the funds derived annually from the 
general taxes levied and collected in such city, 
incorporated town, or county, an amount not less 
than one-fortieth of one per cent, nor more than 
one-tenth of one per cent, upon the assessed val- 
uation of all real and personal property taxable 
‘in any such city, incorporated town, or county, 
which funds shall be used and expended under 
the direction and control of the mayor and board 
of aldermen, or other governing body of such 
city, or the governing body of any incorporated 
town, or the county. commissioners of any county, 
under such rules and regulations or through such 
agencies as they shall prescribe, for the purpose 
of aiding and encouraging the location of manu- 
facturing enterprises, making industrial surveys 
and locating industrial and commercial plants in 
or near such city, or incorporated town or in such 
county; encouraging the building of railroads 
thereto, and for such other purposes as will, in 
the discretion of the mayor and board of alder- 
men, or other governing body of any city, or the 
governing body of any incorporated town, or the 
county commissioners of any county, increase the 
population, taxable property, agricultural in- 
dustries and business prospects of any city, in- 
corporated town, or any county. (1925, c. 33, s. 1.) 


§ 158-2. Ratification or petition of voters re- 
quired—No city, incorporated town, or county, 
shall raise or appropriate money under this chap- 
ter unless and until this chapter shall have been 
approved by a majority of the qualified voters of 
such city, incorporated town, or county, at an 
election as provided in this chapter; or by a pe- 
tition of the registered voters in any town of less 
than three thousand inhabitants, as provided in 
this ‘chapters (19257, C2'38, "6. 72.) 


§ 158-3. Election to adopt chapter.—The mayor 
and board of aldermen, or other governing body 
of any city, or the governing body of any incor- 
porated town, or the county commissioners of 
any county, may at any time by ordinance. call 
a special election for the purpose of submitting 
the question of the approval of this chapter to 
the voters of such city, incorporated town, or 
county. In said ordinance said board of alder- 
men, or other governing body of any city, or 
town, or said county commissioners, shall specify 
the time of holding the election and determine 
and set forth whether or not there shall be a new 
registration of the voters for such election. No- 
tice of the registration of the voters and of the 
election shall be given, the voters shall be regis- 
tered, the election shall be held, the returns shall 
be canvassed, and the results shall be determined, 
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158-4. Action to invalidate election; limitation. 
158-5. Petition to adopt chapter in certain towns. 
158-6. Effect of adoption of chapter. 


declared and published under and pursuant to 
the provisions of § 160-387, known as the Mu- 
nicipal Finance Act, and as therein provided for 
an election upon a bond ordinance providing for 
the issuance of bonds for a purpose other than the 
payment of necessary expenses of a municipality. 
A ballot or ballots shall be furnished to each quali- 
fied voter at said election. The ballots for those 
who vote in favor of this chapter shall contain the 
words “for the act to aid in the development of 
any city, incorporated town, or county,” and the 
ballots for those who vote against this chapter 
shall contain the words “against the act to aid in 
the development of any city, incorporated town, 
or county.” Except as otherwise provided in said 
§ 160-387, the registration and election shail 
be conducted in accordance with the laws then gov- 
erning elections for municipal or county officers in 
such municipality or county, and governing the 
registration of the electors for such election of of- 
HiGeKG (O25 sCenoau Seon) 


§ 158-4. Action to invalidate election; limita- 
tion —No right of action or defense founded upon 
the invalidity of the election shall be asserted, nor 
shall the validity of the election be open to ques- 
tion in any court upon any ground whatever, ex- 
cept in an action or proceeding commenced within 
thirty days after the publication of the statement 
showing the result of the election. (1925, c. 33, 
s. 4.) 


§ 158-5. Petition to adopt chapter in certain 
towns.—In any incorporated town of less than 
three thousand inhabitants, in lieu of an election 
as herein provided, the will of the voters may be 
determined by a petition in writing giving ap- 
proval of this chapter, which petition shall be 
signed by at least three-fourths of all the regis- 
tered voters of said municipality whose names 
appeared upon the registration books of the mu- 
nicipality for the election of municipal officers 
next preceding the time of the filing of said peti-— 
tion: Provided, that such three-fourths of the 
voters shall be the owners of at least seventy-five 
per cent of the total taxable property of said 
town, as shown by the assessed valuation, and the 
tax lists of such town as last fixed for iiteinea 
taxation. The residence address of each signer 
shall be written after his signature; each signa- 
ture to the petition shall be verified by a state- 
ment (which may relate to a number of signa- 
tures) made by some adult resident freeholder of 
the municipality, under oath before an officer 
competent to administer oaths to the effect that 
the signature was made in his presence, and is 
the genuine signature of the person whose name 
it purports to be. The petition need not be all on 
one sheet, and if on more than one shect, it shall 
be verified as to each sheet. The board of alder 
men or other governing body of said town shal 
canvass said petition and shall include in thei 
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canvass the voters signing the petition, and the 
number of voters upon the registration books and 
qualified to sign the petition, and the assessed 
valuation at last fixed for municipal taxation of 
the property owned by the voters signing the pe- 
tition, and the entire assessed valuation of prop- 
erty within the town, and shall judiciously deter- 
mine and declare the result of the canvass of said 


' petition, and shall prepare and publish a state- 


ment of the result, and publish the same as re- 
quired in the case of an election by ballot under 
this chapter. The same limitation upon the 
right of action or defense founded upon the in- 
validity of the petition shall apply in the case of 


an election by ballot under this chapter. 
Ci 83.4S53555) 


(1925, 


§ 158-6. Effect of adoption of chapter.—If and 
when this chapter shall have been approved by 
the voters of any city, incorporated town, or 
county, at an election or by petition as provided 
by this chapter, then and thereafter the governing 
body of such city, or incorporated town, or the 
county commissioners of such county, may raise 
by taxation and appropriate money within the 
limits and for the purposes specified in this chap- 
ter. (1925, c. 33, s. 6.) 


Local Modification.—Pamlico: 1925, c. 33, s. 7. 


Chapter 159. Local Government Acts. 


Art. 1. Local Government Commission and 
Director of Local Government. 


Sec. 

159-1, Official title. 

159-2. Definitions. 

159-3. Creation of local government commission. 

159-4. Executive committee; powers; quorum. 

159-5. Executive Committee may act for Com- 
mission; bond for expenses for attending 
special meetings. 

159-6. Review by Commission of actions of Ex- 
ecutive Committee. 

159-7. Application to Commission for issuance of 
bonds or notes. 

159-8. Determining advisability of proposed is- 
sues. 

159-9. Commission to order issue if satisfied of 
certain points enumerated; public hear- 
ing on refusal. 

159-10. Order of refusal after hearing; vote of unit 
to veto action of Commission. 

159-11. Review by Commission of approval or re- 
fusal of Executive Committee. 

159-12. Legality of bonds and notes not involved. 

159-13. Sale of bonds and notes. 

159-14. Proposals opened in public; award; rejec- 
tion of bids. 

159-15. Minimum price; private sale in event of 
no bids. 

159-16. Rejection in event of objection by unit. 

159-17. Make-up of bonds or notes. 

159-18. Obligations of units must be certified by 
Commission. 

159-19. Detailed record of all issues to be kept by 
Commission. 

159-20. Contract for services must be approved by 
Commission. 

159-21. State Treasurer to deliver bonds or notes 
to purchaser; application of proceeds. 

159-22. Suit on behalf of unit for fulfillment of 
contracts of sale. 

159-23. Unit must remit interest and principal as 
they fall due; cancellation of obligations 
paid. 

159-24. Records of unit sinking funds. 

159-25. Investment of unit sinking funds. 

159-26. Notification to unit officers of unfavorable 
state of sinking funds; sale of unsafe in- 
vestments. 

159-27. Reports to Director as.to sinking funds. 

159-28. Funds of unit on deposit must be secured 


satan 


by corporate surety bonds. 


Sec. 

159-29. Semi-annual reports to Director on status 
of unit funds. 

Officers of local units relieved of personal 
liability when bank deposits are insured. 

Appointment of unit administrator of fi- 
nance in event of default. 

Director to inform unit of amount of taxes 
to be levied. 

Director to notify due dates of obligation. 

Unit must levy sufficient taxes to provide 
for maturing obligations. 

Failure to meet obligations when due if 
funds are in hand a misdemeanor. 

Voting for appropriation for other pur- 
poses than obligations or application of 
funds otherwise a misdemeanor. 


False statement +a misdemeanor. 

Wilful failure to perform duty a misde- 
meanor. 

Other violations misdemeanor. 

Prosecution by Attorney General; investi- 
gation of charges. 

Removal by Governor of offending per- 
sons. 


Law applicable to all counties, cities and 
towns. 

Temporary loans and notes for. 

Notes and bonds of units redeemable be- 
fore maturity. 

Plans or agreements for funding or refund- 
ing; exchange for outstanding coupons 
or interest notes. 


Provisions in bond resolutions set out. 

Issuance by local units of new bonds to 
replace mutilated bonds and bonds reg- 
istered as to both principal and interest. 


Cancellation of own bonds, etc., acquired 
by unit. 

State not liable for debts of units nor units 
for obligation of each other. 

159-49.1. Investment of unused proceeds of sale 

of bonds by counties, cities and poate 

in designated securities. 


159-30. 
159-31. 
159-32. 


159-33. 
159-34. 


159-35. 


159-36. 


159-37. 
159-38. 


159-39. 
159-40. 


159-41. 


159-42. 


159-43, 
159-44, 


159-45. 


159-46. 
159-47. 


159-48. 


159-49, 


Art. 2. Validation of Bonds, Notes and 
Indebtedness of Unit. 


159-50. “Unit” defined. 
159-51. Validation of bond and note issues by 
units. 
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Sec. 

159-52. Test cases testing validity of funding 
bonds. 

159-53. Rules of pleading and practice. 


159-54. Judgment establishing validity of issue, 

159-55. Taxing costs. 

159-56. Levying special tax for proposed issues. 

159-57. Notice of proposed issue to be published 
by unit. 

159-58. Invalidated issues unaffected. 


Art. 8. Funding and Refunding of Debts 
of Local Units Other than Counties, 
Cities and Towns. 


159-59. Local units, other than counties, cities and 
towns, authorized to fund outstanding 
debts. j 

159-60. General law applicable. 


Art. 1. Local Government Commission and Di- 
rector of Local Government. 


§ 159-1. Official title. — This article shall be 
known and may be cited as the Local Govern- 
ment) Act) #CLO3 1:06. 160;.5 41.) 


§ 159-2. Definitions. — The word commission 
will herein be used to refer to the Local Govern- 
ment Commission created by this article; the word 
Director will refer to the Director of Local Gov- 
ernment; the word unit will be used to refer to a 
county, city, town, incorporated village, town- 
ship, school district, school taxing district or 
other district or political sub-division of govern- 
ment of the State; and where bonds or notes are 
mentioned reference shall be deemed made to any 
obligations to pay money issued by or in behalf 
of any unit unless otherwise indicated or speci- 
hed we (1031, 1c. 60.6)-2.) 


County Government Advisory Commission Abolished.— 
The Local Government Commission is the successor to the 
County Government Advisory Commission, § 3 of the Lo- 
cal Government Act having abolished the latter agency and 
ordered its books, records, documents, and files to be 
turned over to the Tocal Government Commission. It was 
further provided that all the functions, powers, and duties 
of the old commission should be transferred to the Director 
of Local Government. Section 6 of the Local Government 
Act gave the Local Government Commission discretion to 
require the State Auditor and the State Sinking Fund Com- 
mission to turn over books, records, and files made or filed 
under Public Laws 1927, c. 214, or Public Laws 1929, c. 277, 
or to require the same to be retained subject to the in- 
spection of the new commission. 

Duties Transferred to Director of Lecal Government.— 
The duties of the County Government Advisory Commission, 
now transferred to the Director of Tocal Government, were 
set out in Public Laws 1927, c. 91, s. 16, as follows: ‘The 
duties of the commission shall be to take under ‘considera- 
tion the whole subject of county administration; to advise 
with the county commissioners as to the best methods of 
administering the county business; to prepare and recom- 
mend to the governing authorities of the various counties 
simple and efficient methods of accounting, together with 
blanks, books, and other necessary improvements; to sug- 
gest such changes in the organization of the departments 
of the county government as will best promote the public 
interests, and to render assistance in carrying the same in- 
to operation. They may make such recommendations to 
the Governor from time to time as they may deem advis- 
able as to changes in the general laws controlling county 
government, and such recommendations may be submitted 
by the Governor, upon his approval, to the next meeting 
of the General Assembly.”’ 


§ 159-3. Creation of -local government com- 
mission.—There is hereby created a commission 
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Sec. 
159-61. Taxes to pay new obligations authorized. 
159-62. County finance act applicable. 


Art. 4. Assistance for Defaulting Local 
Government Units in the Preparation 
of Workable Refinancing Plans. 


159-63. Aid of director of local government to de- 
faulting local units. 

159-64. Investigating fiscal affairs of units; ne- 
gotiations with creditors; plans for refi- 
nancing or readjustment. 

159-65. Power of director to accept or reject 
budget of local units. 

159-66. Annual statements from units. 

159-67. Extent and time limit of director’s author- 
ity. 

159-68. Certain local laws reserved. 


to be known as the local government commis- 
sion, consisting of nine members of whom the 
state auditor and the state treasurer and the 
secretary of state and the commissioner of reve- 
nue shall be members ex-officio and of whom 
five members shall be appointed by the governor 
to hold office during his pleasure. One of such 
appointees shall have had experience as the chief 
executive officer or a member of the governing 
body of a city or town and one thereof shall have 
had experience as a member of the governing 
body of a county at the time of their appoint- 
ment. The members of the commission, both 
ex-officio members and appointed members, shall 
be required to give such bond, if any, as the 
governor may require. The state treasurer shall 
be ex-officio director of local government and 
shall also be the treasurer and chairman of the 
commission. ‘The board shall elect a vice-chair- 
man from its members who shall hold office at 
the will of the commission. The appointed mem- 
bers of the commission shall be entitled to ten 
dollars for each day actually spent in the service 
of the commission, but shall receive no salary or 
other compensation, and all members shall be 
entitled to their necessary traveling and other ex- 
penses. The director shall appoint some compe- 
tent person as secretary of the commission and 
assistant to the director and may appoint such 
assistants as may be necessary, who shall be 
responsible to the director, and may fix their 
compensation subject to the approval of the 
governor. ‘The commission shall have power to 
adopt such rules and regulations as may be neces- 
sary for carrying out its duties under this article. 
The commission shall hold quarterly regular 
meetings in the city of Raleigh at such place 
and times as may be designated by the com- 
mission, and may hold special meetings at any 
time upon notice to each member personally 
given or sent by mail or telegraph not later than 
the fifth day before the meeting, which notice 
need not state the purpose of the meeting. It 
shall have the right to call upon the attorney 
general or any assistant thereof for legal advice in 
relation to its powers and duties. The functions 
of the local government commission and of the 
director of local government shall be maintained 
and operated as a separate and distinct division of 
the department of the state treasury. (1931, c. 60, 
S. 7501931 0c. 296 vous; 5h0dd. Ceodyail.) 
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Editor’s Note.—Public Laws 1933, c. 31, made the secretary 
of state an ex officio member of the commission, made the 
treasurer ex officio director, and provided for the appoint- 
ment by the director of the secretary of the commission and 
assistant to the director; deleted a provision which excepted 
the director from the $10 remuneration, and added the last 
sentence as to maintenance and operation as separate and 
distinct division. Section 3 of the act provides for the trans- 
fer of the records to the state treasurer. 

See 11 N. C. Law Rev. 251, for comment on this section 
as amended in 1933. 


§ 159-4. Executive committee; powers; quorum. 
—The state auditor and state treasurer, the 
commissioner of revenue and secretary of state 
shall constitute the executive committee of the 
commission and shall be vested with all the 
powers of the commission except when the com- 
mission is in session and except as otherwise pro- 
vided in this article. Action of the commission as 
a whole and of the executive committee shall be 
taken by resolution which shall be in effect upon 
passage by a majority of the members of the 
commission or the committee present at the 
meeting at which such resolution is passed. A 
majority of the commission shall be a quorum. 
GO@Bil, c CO, Bs Sele ces Bil, Ss Pb)! 

Editor’s Note——Public Laws 1933, c. 31, substituted secre- 
tary of state for the director as a member of the committee. 

§ 159-5. Executive Committee may act for 
Commission; bond for expenses for attending 
special meetings.—All action herein required or 
permitted to be taken by the Commission may 
be taken by the Executive Committee and 
shall be regarded as action by the Com- 
mission unless otherwise herein expressly pro- 
vided, but the Committee shall not overrule or 
reverse any action of the Commission as a whole. 
The Commission shall not be required to meet as 
a whole except at the times fixed for quarterly 
sessions, and may demand that any application 
for a special meeting may be accompanied by a 
bond or other security for the costs and ex- 
penses of such special meeting to be given by the 
unit or person at whose request the special meet- 
ing is called. (1931, c. 60, s. 9.) 


§ 159-6. Review by Commission of actions 
of Executive Committee. — Action of the Com- 
mission taken by the Executive Committee, ex- 
cept approval of notes maturing not more than 
six months from their date, shall be subject to 
review by the Commission as a whole upon the 
application of any aggrieved party, including 
any taxpayer or citizen, and including any mem- 
ber of the Executive Committee, if the aggrieved 
party shall within five days after such action by 
the Executive Committee file with the Commis- 
sion a request for such review. (1931, c. 60, 
s. 10.) 


§ 159-7. Application to Commission for is- 
suance of bonds or notes.—Before any bonds’ or 
notes are issued by or in behalf of any unit and 
before the question of such issuance shall be sub- 
mitted at an election, except bonds or notes 
whose issuance has heretofore been approved by 
the State Sinking Fund Commission under the 
provisions of Public’ Laws 1929, c. 277, 
the board authorized by law to issue the 
same or an officer thereof shall make application 
to the Commission (either before or after such 
authorization) icr its approval of the proposed 
bonds or notes and shall state stich facts in such 
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application or by exhibits annexed thereto in re- 
gard to such bonds or notes and such unit and its 
financial condition as may be required by the 
Commission. The Commission _ shall 
such application and shall determine whether the 
issuance of such bonds or notes is necessary or 
expedient. (1931, c. 60, s. 11.) 


Cross Reference.—As to purposes for which bonds may be 
issued and taxes levied, see § . 153-77. 


§ 159-8. Determining advisability of proposed 
issues.—In determining whether a proposed issue 
of bonds or notes shall be approved, the Com- 
mission may consider the necessity for any im- 
provement to be made from the proceeds of 
any such bonds or notes, the amount of in- 
debtedness of the unit then outstanding, the fact 
that sinking funds for existing debts have been 
adequately maintained or have not been ade- ~ 
quately maintained, the percentage of collections 
of taxes for the preceding fiscal year, the fact of 
compliance or non-compliance with. the law in 
the matter of budgetary control, the question of 


‘whether the unit is in default in the payment of 


any of its indebtedness or interest thereon, the 
existing tax rates, the increase of tax rate, if any, 
necessary to maintain such sinking funds ade- 
quately, the assessed value of taxable property, 
and the reasonable ability of the unit to sustain 
the additional tax levy, if any, necessary, to pay 
the interest and principal of the proposed obliga- 
tions, as the same become payable. If the pro- 
posed issue is for a public improvement in the 
nature of establishing or enlarging a revenue 
producing enterprise, the Commission shall take 
into consideration the probable earnings of the 
improvement and the extent to which such earn- 
ings will be sufficient to pay the interest and 
principal when due of the proposed obligations or 
that part thereof to be devoted to such improve- 
ment. The Commission shall also consider the 
adequacy or inadequacy of the amount of the 
proposed issue for the accomplishment of the 
purpose for which the obligations are to be is- 
sued, and whether such amount is excessive. 
The Commission shall have authority to inquire 
into and to give consideration to any other mat- 
ters which it may believe to have a bearing on 
the question presented. (1931, c. 60, s. 12.) 


§ 159-9. Commission to order issue if satis- 
fied of certain points enumerated; public hear- 


ing on refusal. — If, upon the informa- 
tion and evidence received the Commission 
is of the opinion (a) that issuance of the 


proposed obligations is necessary or expedient 
and (b) that the amount proposed is adequate 
and not excessive and, except as to funding and 
refunding bonds, (c) either that adequate sinking 
funds have been maintained or that reasonable 
assurance has been given that thenceforth they 
will be maintained to the extent required by or 
under the authority of law, and (d) that the in- 
crease in tax rate, if any, that will be necessitated 
for the proper maintenance of sinking funds as 
so required will not be unduly burdensome and 
(e) that the unit is not in default in the payment 
of the principal or interest of any of its indebted- 
ness and (f) that the requirements of law for 
budgetary control have been substantially com- 
plied with and (g) that at least eighty (80%) per 
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cent of the general taxes of the unit for the pre- 
ceding fiscal year have been collected, then and in 
such event the Cominission shall make its order 
’ approving such issuance. If upon the information 
presented the Commission is not of such opinion 
or is in doubt as to any facts or as to any conclu- 
sions to be drawn therefrom, it shall so notify 
the officer or board making the application, and 
if such officer or board so request, shall give no- 
tice that the Commission will hold a public hear- 
ing on the application at a time and place to be 
specified in such notice, at which public hearing 
the officers and citizens and tax-payers of the 
unit may be heard. The Commission may desig- 
nate its Secretary or any other suitable person 
to conduct any such hearing and to prepare a di- 
gest of testimony and submit the same and his 
- recommendations for the consideration of the 
Commission. (1931, c. 60, s. 13.) 


§ 159-10. Order of refusal after hearing; vote 
of unit to veto action of Commission. — If after 
any 
be of such opinion, it shall enter an order giv- 
ing its reasons for not holding such opinion and 
in that event the proposed obligations shall not 
be issued except in such amount and in such 
manner, if any, as the Commission may approve, 
or unless, and until, the proposed indebtedness 
shall have been submitted to and approved by a 
vote of the voters of the local unit for which such 
indebtedness is proposed, such election to be held 
in the manner, if any, provided by law for the 
holding of elections on the question of issuing 
such bonds, and otherwise in such manner. as 
may be required by the Commission (1931, c. 
60, s. 14.) 


§ 159-11. Review by Commission of approval 
or refusal of Executive Committee. — An order 
of the Commission made by the Executive com- 
mittee approving such issuance shall not be re- 
viewable by the Commission as a whole unless 
request for such review shall be filed with the 
Commission within five days, Sundays excepted, 
after such order shall be given (except an order 
passed by unanimous vote, of members present 
approving notes running not more than six 
months, which shall not be reviewable) but or- 
ders of the Commission by the Executive Com- 
mittee declining to approve issuance may be re- 
viewed by the Commission as a whole if applica- 
tion therefor shall be filed with the Commission 
within thirty days after such order. New evi- 
dence and information may be considered upon 
any such review, and the Commission as a whole 
shall not be bound by the evidence or information 
considered by the Executive Committee. (1931, 
C2 60SS25 155) s 


§ 159-12. Legality of bonds and notes not in- 
volved.—_The approval by the Commission of 
bonds or notes shall not extend to or be regarded 
as an approval of the legality of the bonds or 
notes in any respect. (1931, c. 60, s. 16.) 


§ 159-18. Sale of bonds and notes.—All bonds 
and notes of a unit, unless sold pursuant to 
a call for bids heretofore legally given, shali 
be sold by the :commission at its office in the 
city of Raleigh, but the commission shall not be 
required to make any such sale or to call for bids 
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for any bonds or notes until it shall have ap- 
proved the issuance thereof as hereinabove pro- 
vided nor until it shall have received such tran- 
scripts, certificates and documents as it may in 
its discretion require as a condition precedent to 
the sale or advertisement. Before any such sale 
is conducted the commission shall cause a notice 
of the proposed sale to be published at least once 
at least ten days before the date fixed for the re- 
ceipt of bids (a) in a newspaper published in the 
unit having the largest or next largest circula- 
tion in the unit or if no newspaper is there pub- 
lished, then in a newspaper published in the 
county in which the unit is located, if any, and if 
there be no such newspaper such notice shall be 
posted at the door of the court house, and (b) 
such notice, in the discretion of the commission, 
may be published also in some other newspaper 
of greater general circulation published in the 
state. The commission may in its discretion 
cause such notice to be published in a journal ap- 
proved by the commission and published in New 
York City, devoted primarily to the subject of 
state, county and municipal bonds; provided, how- 
ever, that notes maturing not more than six months 
from their date may be disposed of either by 
private or public negotiation, after five days no- 
tice has been given in the manner specified in 
clause (a) of this section; and provided, further, 
that upon request of the board or body author- 
izing any of such bonds or notes for the purpose 
of refunding, funding, or renewing indebtedness, 
and with the consent of the holder of any such 
indebtedness so to be refunded, funded or re- 
newed, the commission through the state treas- 
urer may exchange any such bonds or notes for 
a like or greater amount of such indebtedness, 


. and make such adjustment of accrued interest 


as may be requested by said board or body, in 
which event the publication of notice as herein- 
above provided shall not be required. The no- 
tice published shall state that the bonds or notes 
are to be sold upon sealed bids and that there 
will be no auction, and shall give the amount of 
the bonds or notes, the place of sale, the time 
of sale or the time limit for the receipt of pro- 
posals and that bidders must present with their 
bids a certified check upon an incorporated bank 
or trust company payable unconditionally to the 
order of the state treasurer for two per cent of 
the face value of the bonds and one-half of one 
per cent on notes bid for, drawn on some bank 
or trust company, the purpose of such check be- 
ing to secure the unit against any loss resulting 
from the failure of the bidder to comply with the 
terms of his bid. The commission shall keep a. 
record of the names and addresses of all who re- 
quest information as to the time for receipt of 
bids for such bonds or notes, and shall mail or 
send a copy of such notice of sale and a descrip- 
tive circular in relation thereto to all such names 
and addresses, but failure so to do shall not af- 
fect the legality of the bonds or notes. (1931, c. 
60 So Li 1932 Nc. 296.06 1 el 933. Cnecoomsame) 
Editor’s Note.—See 12 N. C. Law Rev. 325, where it is 
suggested that this agency would hold in check bond issues 
for erecting and extending electric systems. 

See 11 N. C. Law Rev. 215, for comment on this section 
as amended in 1933. 

.This section formerly provided that the bonds or notes 
might be exchanged for a like or greater face amount and 


interest on the exchanged notes collected. The section now 
provides for exchange of a like or greater ‘‘amount of such 
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indebtedness and make such adjustment of accrued interest 
as may be requested by the said board or body.’? The 
change was effected by Public Laws 1933, c. 258. 

Public Laws 1941, c. 141, s. 1, repealed § 4392 of the Con- 
solidated Statutes which made it a misdemeanor for cer- 
tain agencies of a county, city or town to sell bonds with- 
out giving the notice required by that section. Section 2 
of the 1941 Act provides that ‘‘no bonds heretofore [March 
12, 1941] sold or contracted to be sold in the manner pro- 
vided by the Local Government Act, being Chapter sixty, 
Public Laws of one thousand nine hundred and thirty-one, 
as amended, shall be held to have been illegally sold by 
reason of failure to observe the requirements of section four 
thousand three hundred and ninety-two of the Consolidated 
Statutes.” 


§ 159-14. Proposals opened in public; award; 
rejection of bids.—All proposals shall be opened 
in public and the bonds or notes shall be awarded 
to the highest legal bidder, if a fixed rate of in- 
terest is named in the notice, or shall be awarded 
to the highest bidder for the lowest interest rate 
upon which a legal offer is made if the notice 
states that bidders may specify the rate of inter- 
est, or, if a notice of sale of bonds states that bid- 
ders may name one rate for part of the bonds of 
an issue and another rate or rates for the balance, 
to the bidder offering to purchase the bonds at the 
lowest interest cost to the unit, such cost to be 
determined by deducting the total amount of the 
premium bid from the aggregate amount of in- 
terest upon all of the bonds until their respective 
maturities, or, if a notice of sale of notes so pro- 
vides, to the bidder offering to purchase the notes 
at the lowest interest cost to the unit, such cost 
to be determined by deducting the total amount 
of the premium bid from the aggregate amount 
of interest upon the notes until their maturity. 
No legal bids may be rejected unless all bids are 
rejected. If the bids rejected contain any legal 
bid which is legally acceptable under the advertise- 
ment, the bonds or notes shall not be sold until 
after further advertisement and under the condi- 
tions herein prescribed for the first advertisement. 
(1931, c. 60, s. 18; 1935, c. 356, s. 1; 1939, c. 231, 
S43.) : 


§ 159-15. Minimum price; private sale in event 


of no bids—No bonds or notes shall be sold at 


less than par and accrued interest, nor except as 


therein otherwise provided or permitted shall any 


bonds or notes be sold except upon sealed pro- 


posals, after publication of notice as hereinabove 


provided, unless no bid is received upon such no- 


tice which is a legal bid and legally acceptable 


under such notice, in which event the bonds or 
notes may be sold at private sale at any time 
within thirty days after the date for receiving bids 


‘given in such notice. (1931, c. 60, s., 19.) 


§ 159-16. Rejection in event of objection by 


‘unit. — If after the receipt of bids and before an 


award of the bonds or notes an authorized repre- 
sentative of the unit shall object to any award 
which the Commission may be about to make 
‘pursuant to the foregoing provisions and_ shall 
not withdraw such objection, the Commission 
shall reject all bids and shall make no award un- 
‘til after further advertisement as herein provided. 
(1931, c. 60, s. 20.) 


§ 159-17. Make-up of bonds or notes. — No 
such bond or note shall be engraved, litho- 
graphed, printed, typewritten or written upon 
‘more than one sheet of paper (but a separate 
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sheet or sheets may be used for interest cou- 
pons), and the Commission may in its discretion 
require the use of a protectograph or other means 
to prevent the raising of the amount thereof or 
imitation of such bonds or notes. (1931, c. 60, 
Swot) 


§ 159-18. Obligations of units must be certi- 
fied by Commission.—No bonds or notes or other 
obligations of any unit hereafter issued shall be 
valid unless on the face or reverse thereof there 
be a certificate signed by the Secretary of the 
Commission or an assistant designated by him 
either (a) that the issuance of the same has been 
approved, under the provisions of the Local Gov- 
ernment Act, or (b) that the bond or note is not 
required by law to be approved by the Commis- 
sion. Such certificate shall be conclusive evi- 
dence that the requirements of this article as to 
approval by the Commission, advertisement and 
sale have been observed, and shall also be con- 
clusive evidence that the requirements of §§ 159- 
19 and 159-20 have been complied with. (1931, 
CriGOwns. 22 +81931 4c 2960.ss-28) 

Time Debt Contracted.—The debt is contracted during the 
fiscal year following that in which the debt was reduced 
in accordance with Constitution, Article V, § 4, even though 
the certificate of the secretary of the local government: com- 
mission was not executed within that time. Board of Edu- 
cation vy. State Board of Education, 217 N. C. 90, 6 S. E. 
(2d) 833. 

§ 159-19. Detailed record of all issues to be 
kept by Commission.—Prior to the execution of 
such certificate the Commission shall cause to be 
entered of record in its office a description of 
such bonds or notes, giving their amount, date, 
the times fixed for payment of principal and in- 
terest, the rate of interest, the place or places at 
which the principal and interest will be payable, 
the denomination or denominations and the pur- 
pose of issuance, together with the name of the 
board in which is vested the authority and power 
to levy taxes for the payment of the principal 
and interest of such bonds or notes and a refer- 
ence to the law under which it is claimed such 
bonds or notes are issued, and shall require to be 
filed with the Commission a statement of the 
recording officer of the unit that all proceedings 
of the board in authorizing the bonds or notes 
have theretofore been and remain correctly re- 
corded in a bound book of the minutes and pro- 
ceedings of the board, giving in such statement 
the designation of the book and the pages or 
other identification of the exact portion of the 
book in which such record was made. (1931, c. 
GOMsne oe) 


’ § 159-20. Contract for services must be ap- 
proved by Commission.—All contracts and agree- 
ments made by any unit with any person, firm or 
corporation for services to be rendered in the 
drafting of forms of proceedings for a proposed 
bond or note issue, except contracts and agree- 
ments with attorneys at law licensed to practice 
before the courts of the State within which they 
have their residence or regular place of business, 
which involve no agreement, express or implied, 
except for legal services, shall be void unless ap- 
proved by the Commission, whose duty it shall 
be before causing the certificate of its approval 
to be endorsed or placed on any such bonds or 
notes to satisfy itself, by such evidence as it may 
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deem sufficient, that no such contract not so ap- 
proved by the Commission is in effect in relation 
to such bonds or notes. (19381, c. 60, s. 24.) 


§ 159-21. State Treasurer to deliver bonds or 
notes to purchaser; application of proceeds. — 
When the bonds or notes are executed by the 
proper officers they shall be turned over to the 
State Treasurer and after the certificate of the 
Commission hereinabove required shall be placed 
thereon, he shall deliver them to the purchaser or 
order, collect the purchase price or proceeds and 
before the close of the following day remit the 
same to the lawful custodian of funds of the unit 
or, in his discretion, to the properly designated 
depositary or depositaries of the unit, after assur- 
ance that the safe-guarding of such proceeds has 
been provided as required by law and after de- 
ducting all necessary expense including the ex- 
pense of advertising, selling, shipping and deliv- 
ering the bonds or notes; nevertheless in the case 
of bonds or notes sold for refunding or funding 
purposes the Treasurer may provide that such 
proceeds shall be deposited at the place of pay- 
ment of the indebtedness to be refunded or 
funded for use solely in the payment of such in- 
debtedness or under the conditions hereinabove 
provided he may provide for the exchange of 
such bonds or notes for the evidences of indebt- 
edness to be refunded or funded thereby, or, if such 
indebtedness is not evidenced by bonds, notes, 
coupons or similar instruments, he may provide 
for the delivery of said new bonds or notes against 
a receipt or release from the creditor to whom or 
to which the indebtedness to be funded or refunded 
is owing. Coupons or notes issued in exchange for 
outstanding coupons shall be deemed to be notes 
issued for refunding or funding purposes, within 
the meaning of this section. (1931, c. 60, s. 25; 
LOS Dac oD Oss aes) : 


Editor’s Note.—The amendment of 1935 added the latter 
part of the first sentence beginning with the phraseology 


or, if such indebtedness is not evidenced by bonds, notes, 


coupons, etc.’’ It also added the last sentence. 


§ 159-22. Suit on behalf of unit for fulfill- 


ment of contracts of sale. — The Commission 
shall have power to enforce by action or suit in 
Superior Court of the county or unit affected or 
in the Federal Court of the District, for and in 
behalf of the State or the unit affected, any con- 
tract or agreement made by the Commission for 
the sale of any bonds or notes of a unit. (1931, 
CaOOSNS Bes) 


§ 159-23. Unit must remit interest and prin- 
cipal as they fall due; cancellation of obligations 
paid. — It shall be the duty of every officer of a 
unit upon whom is imposed by law the duty of 
remitting funds for the payment of bonds, notes 
and interest coupons of the unit to remit to the 
place at which the same are payable sufficient 
funds for the payment of such bonds, notes and 
coupons in sufficient time for the payment there- 
of as the same fall due, and at the same time to 
remit to such place of payment the necessary fis- 
cal agency fees of the disbursing bank or trust 
company at which such bonds, notes or coupons 
are payable. Upon surrender of the bonds, notes 
or coupons so paid the same shall be cancelled. 
It shall be the duties of the officers remitting 
said funds to report to the Director, simultane- 
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ously with making the remittance, upon forms to 
be provided by the Director. (1931, c. 60, s. 27.) 


§ 159-24. Records of unit sinking funds. — It 
shall be the duty of the Director to ascertain 
By reports which he is hereby authorized to re- 
quire made to him by any financial officer of any 
unit and by such other means as he may deter- 
mine upon, the amounts of sinking funds col- 
lected for the payment of bonds of each unit not 
maturing in annual series and the investments of 
such sinking funds and the rate of taxation levied 
to provide for such sinking funds. It shall be his 
further duty to determine from such information 
whether the provisions of law for the raising and 
maintenance and preservation of such sinking 
funds have been observed and if he shall find 
that in any respect such provisions of law have 
not been observed he shall issue an order to the 
officers and/or board members of such unit in 
charge of such matters who have failed to observe 
such provisions, requiring them to comply there- 
with and stating the amount or amounts to be 
raised annually by taxation for such purpose, and 
in other respects requiring such officers and/or 
board members fully to comply with such laws. 
Within five days after the issuance of any such or- 
der, unless the Commission in its discretion shall 
extend such time, any officer or board member re- 
ceiving the same shall be entitled to apply to the 
Commission for a modification of such order, and 
unless modified by the Commission, and if so 
modified, to the extent of the order as so modi- 
fied, it shall be the duty of all officers and 
board members to whom such order is directed to 
comply with the same. (1931, c. 60, s. 28.) 


§ 159-25. Investment of unit sinking funds, — 
It shall be the duty of all officers. having charge 
of the investment of sinking funds of each unit 
either to deposit such funds under security there- 
for as provided by this article, or to invest the 
same (or deposit in part and invest in part) in 
bonds or notes of the United States or of the state 
of North Carolina, or in bonds or notes of such 
unit, or in shares of any building and loan as- 
sociation organized and licensed under the laws of 
this State, or in shares of any federal savings and 


loan association organized unde: the laws of the~ 


United States, with its principal office in this state; 
provided, that no such funds may be so invested in 
a building and loan association unless and until 
authorized by the insurance commissioner, or in 
shares of a federal savings and loan association 
unless and until authorized by an officer of the 
Federal Home Loan Bank at Winston-Salem, 
or in such bonds or notes of North Carolina 
municipalities, cownties and school districts as 
are eligible for investment of the sinking funds 
of the state under any law in force at the time 
of investment of such local sinking funds, pro- 
vided, however, that no investment shall be made 
in any bonds or notes of any city, county or 
school district except with the approval of the 
commission, which is hereb-- directed to scruti- 
nize with great care any applications for any such 
investment and to refrain from approving the 
same unless such investment is prudent and is 
safe in the opinion of the commission and unless 
the legality thereof has been approved by an at- 
torney believed by the commission to be compe- 
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tent as an authority upon the law of public se- 
curities. No such securities shall be purchased 
at more than the market price thereof, nor sold 
at less than the market price thereof. The in- 
terest and revenues received upon securities held 
for any sinking fund and any profit made on the 
resale thereof shall become and be a part of 
such sinking fund. (1931, c. 60, s. 29; 1933, cc. 
143, 436; 1939, c. 146.) 

Cross References.—As to investing sinking funds in bonds 
guaranteed by the United States, see § 53-44. As to in- 
vesting sinking funds in refunding bonds, see § 142-29. 

Editor’s Note.—Public Laws 1933, cc. 143, 436, deleted two 
clauses from this section, one qualifying the deposit in bonds 
of a unit by the words “if such sinking funds are applicable 
to the payment of such bonds or notes’? and the other limit- 
ing the approval to cases where the unit is not in default 
of any payment of principal or interest. See 11 N. C. Law 
Rey. 216. 

The 1939 amendment inserted the part of the section deal- 
ing with investments in shares of building and loan associ- 
ations and federal savings and loan associations. 

§ 159-26. Notification to unit officers of un- 
favorable state of sinking funds; sale of unsafe 
investments. — If it shall appear to the Director 
at any time that the sinking funds of any unit are 
not deposited under security or invested in se- 
curities as required by this article, it shall be 
his duty to notify the officer or officers in charge 
of such sinking funds of such failure to comply 
with law, and thereupon it shall be the duty of 
such officer or officers to comply therewith with- 
in thirty days, except as to the sale of investments 
held by any such sinking fund which are not 
eligible for the investment thereof, and as_ to 
such investments it shall be the duty of such of- 
ficer or officers to sell the same within nine 
months after such notification of the Director is 
received, at a price approved by the Director, 
provided, however, that the Commission in its 
discretion may extend from time to time the time 
for sale of any such investments, but no one ex- 
tension shall be made to cover a period of more 
than one year from the time the extension is 
made: Provided further, that the Director in his 
discretion may extend for a period not exceeding 
ninety days the time for securing funds deposited 
in banks prior to March eighteenth, one thousand 
nine hundred and thirty-one, and the Commission 
may, in its discretion, further extend said time, 
but no such extension or extensions of the time 
for securing such funds shall be made for a period 
ending later than October first, one thousand 
nine hundred and thirty-one, without the ap- 
proval of the Commissioner of Banks. (1931, c. 
GOnmSiS O-p Cie 9655S-8 On) 

§ 159-27. Reports to Director as to sinking 
funds.—It shall be the duty of all officers in 
charge of the sinking funds of units to report 
on forms to be furnished by the Director to the 
Director on the first day of July, one thousand 
nine hundred thirtv-one, and on the first day of 
each January and July thereafter, a statement of 
the amounts of the sinking funds of such unit, 
and whether the same are on deposit, and if so, 
how the same are secured, or whether the same 
are invested, and if so, a description of the in- 
vestments with the respective amounts thereof, 
in order that the Commission and the Director 
may be kept informed in regard to such sinking 
funds; but the Commission or the Director may 
at any other times require such reports to be 
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made and it shall be the duty of the officers in 
charge of the sinking funds of any unit to make 
such reports as herein provided. (1931, c. 
GO; Swale) 


§ 159-28. Funds of unit on deposit must be 
secured by corporate surety bonds.—It shall be 
the duty of each officer having charge or custody 
of funds of a unit, of whatever kind or nature or 
for whatever purpose the same has been raised or 
shall be held, to keep them safely and to deposit 
the same in the depository or depositories desig- 
nated in the manner provided by law; but before 
making such deposit, if the amount then on deposit 
shall exceed the amount insured by the Federal 
Deposit Insurance Corporation, he shall require of 
said depository or depositories that the excess of 
such deposit over and above the amount so insured 
shall be secured by a surety bond or bonds, issued 
by a surety company or companies authorized to 
transact business in the state of North Carolina, 
the form of such surety bonds to be approved by 
the commission in an amount sufficient to protect 
such excess deposits; but the commission may, 
at any time, in its discretion, require an additional 
bond: Provided, however, that in lieu of a surety 
bond both as to all or any part of such excess de- 
posits it shall be lawful to secure the same by lodg- 
ing with the proper custodian hereinafter provided 
for such securities as are by this article made eligi- 
ble for investment of sinking funds of local units, 
such securities to be selected under the terms and 
conditions of investments of such sinking funds, in- 
cluding approval of certain classes of securities by 
the commission. Any bank or trust company 
furnishing United States government bonds, North 
Carolina state bonds, county or municipal bonds, 
as security for such excess deposits, shall deposit 
said bonds with another bank which has been ap- 
proved by the commission as a depository bank for 
such purposes, the state treasurer, or the federal 
reserve bank, and said bonds when so deposited 
shall be held for the benefit of the unit and subject 
to the order of the governing body or board of 
such unit, and subject to the inspection at any 
time by a representative of the governing body or 
board of such unit and by a representative of the 
commission. Each such officer having charge or 
custody of the funds of a unit and the surety or 
sureties on his official bond, after a deposit of said 
funds has been secured by him in the manner here- 
inabove required, shall not be liable for any losses 
sustained by the unit by reason of the default or 
the insolvency of the said depository or deposi- 
tories. No security shall be required for the pro- 
tection of funds of a unit remitted to and received 
by any bank or trust company within or without 
the state of North Carolina for the sole and ex- 
clusive purpose of paying the maturing principal 
of or interest on bonds or notes of the unit, when 
such bank or trust company is the agreed place of 
payment of such principal or interest and when 
such funds are remitted within sixty days prior to 
the maturity of such principal or interest. (1931, 
(ey OR GBR BIEN e. PANG i, yas” IIR RIS en aii, ER aN 
1939, c. 129, s. 1.) 


Local Modification.—Alleghany, Ashe, Rockingham: 1935, 
el VR ‘ 

Editor’s Note.—This section was so changed by 
amendments that a comparison here is not practical. 

Section 2 of the 1939 act repealed all laws and clauses of 


the 
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laws in conflict therewith except subsection (4) of section 
53-45. 


§ 159-29. Semi-annual reports to Director on 
status of unit funds.—It shall be the duty of all 
officers having the charge or custody of any 
funds of any unit to report to the Director on the 
first days of January and July of each year (or 
such other semi-annual dates as may be fixed by 
the Director) and at other times upon direction 
of the Commission or the Director the amounts 
of funds of the unit then in their charge or cus- 
tody, and the amounts of deposits of such funds 
in any depositary or depositaries, and a descrip- 
tion of the surety bonds or collateral securities 
deposited to secure the same. It shall be the 
duty of the Director to require such reports to 
be made and to see that the provisions of this 
section are complied with. (1931, c. 60, s. 33.) 


§ 159-30. Officers of local units relieved of per- 
sonal liability when bank deposits are insured.—If 
it shall be impossible or impracticable to safeguard 
any funds of the unit in the manner required by 
this article, if deposited in any depository within 
the unit, the officer having charge or custody of 
such funds may deposit the same without personal 
responsibility in any bank or trust company organ- 
ized under the laws of the United States of 
America, or of any state within said country, either 
within or without the boundaries of said unit in 
which deposits are insured by the federal deposit 
insurance corporation, in accordance with the acts 
of Congress: Provided, that without the approval 
of the local government commission, the sum on 
deposit in any such bank, at any time, shall not 
exceed the amount insured by the said federal de- 
posit insurance corporation. (1931, c. 60, s. 34; 
1935, c. 424.) 

Local Modification.—Ashe: 1935, c. 424, s. 2. 


Editor’s Note.—The amendment of 1935 added the phrase 


“without personal responsibility’? and also added the phrase 
“either within or without the boundaries of said unit,” etc. 
It also added the proviso at the end of the section. 


§ 159-31. Appointment of unit administrator 
of finance in event of default.—If funds: suffi- 
cient for the payment of the principal and inter- 
est due at any time upon any valid indebtedness 
of any unit shall not be remitted for the payment 
thereof in sufficient time to pay the same when 
due the director may appoint a qualified person 
of good repute and ability as administrator of 
finance of such unit, at such compensation as 
may be determined by the director, but not in 
excess of three hundred dollars monthly nor for 
a period of more than one year except with the 
approval of the governor. It shall be the duty 
of such administrator of finance to take full 
charge of the collection of taxes in such unit and 
the charge and custody of all funds of the unit 
and the safeguarding thereof. and of the dis- 
bursement of moneys for all purposes, or to take 
charge of such part of any or all such duties as 
the director may determine. The administrator 
may retain under his supervision and control any 
city or county officers or employees for the per- 
formance of any part of such duties falling with- 
in the lines of their customary office or employ- 
ment or may remove any tax collector or ac- 
countant or other officer having connection with 
the collection and disbursement of funds of the 
unit in his discretion. The administrator shall 
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comply, on behalf of such units, with all the re- 
quirements of law applicable to such unit, officers 
and employees. Any questions or disputes aris- 
ing out of the appointment of such administra- 
tor or his assumption of duties hereunder or as 
to his powers, may be presented to the commis- 
sion on the application of any officer, taxpayer 
or citizen of the unit or on the application of the 
director, and the commission shall be empowered 
to determine the same. The compensation and 
expenses of the administrator, and the expenses 
of the director and the commission, arising out 
of the provisions of this section, shall be a charge 
against the unit and shall be paid by it and shall 
be deemed a special purpose for the payment of 
which this special provision of law is made, and 
the amount thereof shall be included in the 
budget of the unit for the following fiscal year. 

One year after any unit shall have failed to re- 
mit the principal and/or interest due upon any 
valid indebtedness then outstanding, upon peti- 
tion of the holders of fifty-one per centum of the 
indebtedness of the unit, the director shall ap- 
point an- administrator of finance, by and with 
the consent of the resident judge of the district 
in which the unit is located, who, upon his ap- 
pointment, shall have the authority hereinbefore 
in this section conferred upon the administrator 
of finance. 

The petition shall disclose all facts and cir- 
cumstances available in connection with the issue 
in default, including the names and addresses of 
all known holders of such issue, and, insofar as 
the petitioning holders, shall contain a consent 
to the filing of the petition. 

The order shall be in such form as the direc- 
tor and judge may determine, to include, how- 
ever, such facts as may appear from the petition 
to be the facts with respect to the issue in de- 
fault. It shall show the consent of the resident 
judge to the appointment of the administrator of 
finance named in the order. 

Immediately upon the filing of the petition and 
the entry of the order, which shall be done within 
ten days after the date the petition is filed with 
the director, the director shall certify, over his 
hand and the seal of the treasurer, the petition 
and order to the superior court of the county 
where the unit is located, if it be a unit other 
than the county, and to the superior court of the 
county, if the unit-be a county. Upon receipt of 
the certified petition and order, it shall be the 
duty of the clerk of the superior court to which 
certified to issue such notice as may be pre- 
scribed by the director, and cause the same to 
be published in a newspaper of general circula- 
tion published in the state and in a journal ap- 
proved by the commission for “notice of sale” of 
evidences of indebtedness, once a week for four 
weeks, and issue a copy of such notice to all 
holders of the issue in default named in the pe- 
tition. Such notice shall contain a provision 
requiring all holders of such issue to appear in 
person or through attorney, and disclose their 
name, address and amount o- the issue held. 

Upon the expiration of the period of publica- 
tion hereinbefore prescribed, the cause shall be 
transferred by the clerk of the superior court to 
the civil issue docket of the court, and the same 
shall thereafter stand upon such docket _to be 
proceeded with as in other civil actions, but shall 
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be placed upon the trial calendar at each term 
of the court thereafter for the trial of civil ac- 
tions until final action is entered by the court at 
term. 

Any action taken in the cause shall be after 
notice issued and published as hereinbefore pro- 
vided, but from any order entered, unless the 
holders of all of the issue in default shall have 
responded, shall remain open for a period of 
thirty days after the publication of the order as 
hereinbefore prescribed for publication of notice. 
If the holder of any amount of such issue in de- 
fault shall, during said thirty-day period, file a 
petition for a modification or revocation of the 
order, said order shall not become effective until 
the petitioning holder or holders shall have been 
heard by the court. If the order shall be, on 
such petition, modified or revoked, the order 
modifying or revoking the order shall become the 
order of the court in the cause. 

Upon the notice hereinbefore prescribed and 
in the manner herein provided, the court shall 
have authority to enter any order which shall be 
for the interest of the unit and the holders of the 
issue in default, but no order entered shall be- 
come finally operative until the expiration of the 
time hereinbefore provided for the filing of peti- 
tions for modification or revocation. Any order 
which is agreed to by the unit and the holders 
of the issue in default may be entered at any 
time, but such order shall be likewise published, 
and unless agreed to by the holders of the entire 
issue in-default, shall become operative only after 
the expiration of the period hereinbefore pro- 
vided for the filing of petitions for modification 
or revocation, and the court shall have authority, 
upon the filing of such a petition, to modify or 
revoke the order entered by agreement, which 
order then entered, shall thereupon become ef- 
fective and operative. 

The costs of all publications and of the is- 
suance of all notices shall be paid by the ad- 
ministrator of finance: Provided, however, that 
the holders of the issue in default filing the orig- 
inal petition shall advance the necessary cost, 
but shall be reimbursed by the administrator of 
finance upon the docketing of the cause upon the 
civil issue docket of the superior court to which 
certified. 

The court, with the consent of the director, 
for good cause shown, shall have the right to 
remove the administrator of finance appointed, 
and, with the consent of the director, appoint an- 
other administrator of finance in his place. The 
administrator of finance appointed upon the in- 
stitution of the cause or thereafter by the court 
shall give such bond as shall be prescribed by 
the director and the resident judge of the dis- 
trict. The compensation shall be fixed for the 
administrator of finance by the director and .the 
resident judge of the district and all costs shall 
be paid as provided in the first paragraph of this 
section. Until the final determination of the 
cause and the entry of an order finally discharg- 
ing an*administrator of finance, the administra- 
tor of finance shall have such powers and perform 
such duties as prescribed in the first paragraph of 
this section. (1931, c. 60, s. 35; 1933, c. 374.) 
Editor’s Note.—Public Iaws of 1933, c. 374, added all the 
paragraphs of this section except the first paragraph. The 


first paragraph formerly comprised the whole section. 
This section was amended, 1933, by providing an addi- 


CH. 159. LOCAL GOVERNMENT ACTS 


§ 159-35 


tional method for the adjustment of the indebtedness of 
local government units, and the proceeding so authorized 
seems to be in the nature of a creditors’ bill, with a very 
general power in the court to make orders. The duties 
and powers of the Administrator of Finance are not de- 
fined, but they would probably be similar to those of a re- 
ceiver in a creditors’ suit. See 11 N. C. Law Rev., 215. 


§ 159-32. Director to inform unit. of amount 
of taxes to be levied.—At least thirty days before 
the time for the levy of taxes in each unit of the 
State for the payment of the principal or interest 
of its obligations, if the Director shall have suffi- 
cient information available therefor, it shall be 
his duty to mail to the recordin’: officer of each 
board having power to levy such taxes, a state- 
ment of the amount to be provided by taxation 
or otherwise for the payment of the interest and 
sinking fund requirements upon such obligations 
within the fiscal year and for the payment of the 
obligations maturing in such year. (1931, c. 60, 
s. 36.) 


§ 159-33. Director to notify due dates of ob- 
ligation.—At least thirty days before the date up- 
on which the principal or interest of any obliga- 
tion of any unit shall be payable, if the Director 
shall have sufficient information available there- 
for, it shall be his duty to mail to the recording 
officer of such unit a statement of the amount of 
principal and interest so payable and a statement 
of the requirement of this article that such amount 
shall be remitted to the place at which the same 
areapayables (193d) ic) 60ss.37.) 


§ 159-34. Unit must levy sufficient taxes to 
provide for maturing obligations—Any board 
whose duty it shall be to provide for the payment 
by taxation or otherwise of the principal or inter- 
est of any valid obligations of the unit shall make 
provision for such payment by the levy of such 
taxes as are authorized to be levied therefor at 
or before the time provided for such tax levy, or 
make other legal provision for such payment, 
and every member thereof who shall be present 
at the time for such levy or provision shall vote 
in favor thereof and shall cause his request that 
such tax levy or provision be made to be re- 
corded in the minutes of the meeting: Provided, 
in making such levy any such board may deter- 
mine and make allowance for moneys due to it 
and receipt of which may be reasonably antici- 
pated by, such) unit, (1931, °c." 60,, S.. 385 1933) ¢: 
332.) 


Editor’s Note.—Public Laws of 1933, c. 332, added the pro- 
viso appearing at the end of this section. 


§ 159-35. Failure to meet obligations when 
due if funds are in hand a misdemeanor.—If the 
officer of any unit whose duty it shall be to pay 
any of the principal or interest of valid : obliga- 
tions of the unit or to remit the same to the place 
of payment as provided in this article, shall 
have funds for such payment at his disposal but 
shall fail or refuse so to-do within the time re- 
quired hereby and in sufficient amount for such 
payment, whether or not such payment or remis- 
sion for payment shall have been ordered or for- 
bidden by any board or officer of the unit, the of- 
ficer so failing or refusing shall be guilty af a 
misdemeanor and upon conviction shall be fined 
and/or imprisoned in the discretion of the court, 
and shall be liable in a civil action for all damages 
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on the suit of any one aggrieved thereby. (1931, 
GeGOmeSwes os) 


§ 159-36. Voting for appropriation for other 
purposes than obligations or application of funds 
otherwise a misdemeanor. — Every member of 
any board of a local unit who shall knowingly 
vote for any appropriation to any purpose other 
than the payment of the interest or principal or 
sinking fund of any bonds or notes of the unit 
any money raised by taxation or otherwise for 
such purpose, until all of such principal and in- 
terest shall have been paid, and any disbursing 
officer who shall knowingly pay out any of such 
money for any other purpose than the payment 
of such interest or principal or sinking fund until 
all of such principal and interest shall have been 
paid, whether or not such payment shall have 
been ordered or forbidden by any board or officer 
of the unit, shall be guilty of a misdemeanor and 
upon conviction shall be fined and/or impris- 
oned in the discretion of the court, and shall be 
liable in a civil action for all damages on the suit 
of any one aggrieved thereby. (1931, c. 60, s. 40.) 


§ 159-37. False statement a misdemeanor. — 
If any officer or any member of any board upon 
whom duties are imposed by this article shall 
knowingly make or certify any false statement 
in any certificate or statement required or per- 
mitted by this article, he shall be guilty of a 
misdemeanor and upon conviction shall be fined 
and/or imprisoned in the discretion of the court, 
and shall be liable in a civil action for all dam- 
ages on the suit of any one aggrieved thereby. 
(1931, c. 60, s. 41.) 


§ 159-38. Wilful failure to perform duty a 
misdemeanor.—If any officer or any member of 
any board of any local unit upon whom duties 
are imposed by this article or of whom duties 
are required pursuant to the provisions of this 
article shall knowingly and wilfully fail or refuse 
to perform any such duty, he shall be guiity of a 
misdemeanor and upon conviction shall be fined 
and/or imprisoned in the discretion of the court, 
and shall be liable in a civil action for all dam- 
ages on the suit of any aggrieved person. (1931, 
c. 60, s. 42.) 


§ 159-39. Other violations misdemeanor.—Not- 
withstanding the declarations of this article that 
certain specific offenses shall constitute misde- 
meanors and be punishable, the wilful violation 
by the Director or by any member of the Com- 
mission or any officer or member of a board of a 
unit of any duty whatsoever imposed upon him 
by or under the provisions of this article, or his 
wilful failure, neglect or refusal to perform any 
such duty, shall be, and is hereby declared to be 
a misdemeanor, and shall be punishable by fine 
and/or imprisonment in the discretion of the 
court, and shall render the offender liable for 
damages at the suit of any aggrieved party. 
(1931, c. 60, s. 43.) 


§ 159-40. Prosecution by Attorney General; 
investigation of charges. — In case of the viola- 
tion of any criminal provisions of this article, 
the, Attorney General of the State of North Caro- 
lina upon complaint of the Director, whose duty 
it shall be to make such complaint in case of any 
such violation, shall investigate the charges pre- 
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ferred and if in his judgment the law has been 
violated he shall direct the solicitor of the district 
in which the offense was committed to institute 
a criminal action against the offending person or 
persons. Upon request of the Governor, the At- 
torney General shall take charge of such prose- 
cution and, at the request of the Governor, spe- 
cial counsel may be employed to assist the At- 
torney General or the Solicitor. (1931, c. 60, 
s. 44.) 


§ 159-41. Removal by Governor of offending 
persons.—Without abating any of the provisions 
of this article for criminal and civil actions, and 
for penalties and damages, it shall be the duty of 
the Director in the case of any breach of the pro- 
visions of this article or any failure or refusal to 
comply with any requirement made herein or 
permitted to be imposed hereby, by any member 
of the Commission or by any officer or member 
of a board of any unit (but in case of any such 
non-compliance, failure or refusal by the Direc- 
tor himself, it shall be the duty of the Attorney 
General through the Solicitor of the proper dis- 
trict) to bring the offense to thé attention of the 
Governor, who shall consider the same and may 
in his judgment remove from office the offending 
officer or member and appoint a successor, sub- 
ject to other provisions of law as to the appoint- 
ment or election of successors of officers or mem- 
bers so removed. Such order of removal, how- 
ever, shall not be effective until after a hearing 
before the Commission, which shall set a time 
therefor and shall give due notice thereof to the 
offending officer or member, and the order of the 
Commission after such hearing, whether such 
order shall confirm or refuse to confirm the re- 
moval, shall be final. In the event the Commis- 
sion shall refuse to confirm the order of removal 
such officer or member shall continue his duties 
as such officer or member, but otherwise shall be 
removed from office pursuant to the order of re- 
moval issued by the Governor. (1931, c. 60, s. 45.) 


§ 159-42. Law applicable to all counties, cities 
and towns.—The provisions of this article shall 
apply to every unit having the power to levy taxes 
ad valorem, regardless of any provisions to the 
contrary in any special or local Act enacted before 
the adjournment of the Regular Session of the 
General Assembly in one thousand nine hundred 
and forty-one. (1931, c. 60, s. 74; 1935, c. 356, s. 3; 
1941, c. 191.) 


Editor’s Note.—The amendment of 1935 added a clause at 
the end of the section reading ‘‘before the adjournment of 
the regular session of the general assembly in one thousand 
nine hundred thirty-five.” 

Prior to the 1941 amendment the law was made applicable 
to all counties, cities and towns. The amendment changed 
the date at the end of the section from 1935 to 1941. 


§ 159-43. Temporary loans and notes for.— 
In the issuance of notes for temporary loans as 
provided by the County Finance Act, the Munici- 
pal Finance Act and this article, the governing 
body may delegate to any officer of the unit the 
power to fix the face amount, the rate of interest, 
the time of maturity and the place of payment of 
principal and interest within and under the limita- 
tions, if any, established by the resolution author- 
izing the issue of such notes and the limitations 
fixed by this article and other laws. (1931, c. 60, 
Sait DiGi COOnNS. 144) 
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§ 159-44. Notes and bonds of units redeem- 
able before maturity—Any notes or bonds of a 
unit may (but need not) be made subject to call 
for redemption before maturity at the option of 
the unit issuing them, but no such bond or note 
shall be redeemed before maturity without the 
consent of the holder thereof, unless such bond 
or note states on its face that the unit reserves 
the right to redeem the same before maturity. 
There may also be incorporated in or endorsed 
upon notes, bonds or coupons of a unit provisions 
reserving to the unit the right to extend the time 
for payment thereof to a fixed or determinable fu- 
ture time, specified in such provisions. The word 
“determinable” is here used in the same sense that 
it is used in the Negotiable Instruments Law of 
North Carolina (chapter twenty-five). The nego- 
tiability of bonds, notes and coupons of a unit shall 
not be affected by the reservation therein of a 
right of redemption or extension pursuant to this 
section. (1931,.c. 296,,s. 3 1933,-¢.258, 5.12; 1935, 
©, Saya, Se 7) 

Cress Reference——As to accelerating maturity of bonds 
and notes of counties and municipalities, see § 153-81. 

Editor’s Note.—Public Taws 1933, c. 258, made this section 
applicable to all units instead of the bonds issued “pursuant 
to the county or municipal finance act.’? The quoted words 
were omitted by the amendment. 

The amendment of 1935 added the last three sentences of 
this section. 

§ 159-45. Plans or agreements for funding or 
refunding; exchange for outstanding coupons or 
interest notes.—The board or body authorized to 
issue funding and refunding bonds of a unit is 
hereby invested with all powers necessary for the 
execution and fulfillment of any plan or agreement 
for the settlement, adjustment, funding, or refund- 
ing of the indebtedness of the unit, not inconsis- 
tent with general laws relating to the issuance of 
funding and refunding bonds. Such plan or agee- 
ment may provide among other things for the issu- 
ance of funding bonds and refunding bonds; for 
the issuance of new coupons or notes in exchange 
for outstanding coupons, for the purpose of en- 
abling the unit to reserve the right to extend the 
time for payment of the whole or a part of the in- 
terest represented by such outstanding coupons; 
for the endorsement or stamping of bonds, notes 
or coupons, for the purpose of extending the time 
for payment of the principal thereof or interest 
thereon or for the purpose of reserving the right 
to extend said time; and for the doing of any other 
thing authorized by law with respect to outstand- 
ing indebtedness of the unit. All such plans or 
agreements made or entered into prior to May 9, 
1935, and approved by the local government com- 
mission are hereby ratified and validated. New 
coupons or interest notes issued in exchange for 
outstanding coupons as aforesaid shall be executed 
in such manner as may be determined by said 
board or body, and approval thereof by the local 
government commission need not be noted there- 
on. A certificate signed by the secretary of the 
local government commission or by an assistant 
designated by him, stating that such new coupons 
or interest notes have been approved by the local 
government commission or under the provisions 
of the local government Act, shall be conclusive 
evidence that the requirements of this article with 
respect to approval by said commission have been 
complied with. All provisions of law relating to 
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the means of payment of coupons surrendered in 
exchange for new coupons or interest notes as 
aforesaid shall apply to the payment of such new 
coupons or interest notes. The powers conferred 
by this section with respect to the issuance of new 
coupons or interest notes in exchange for out- 
standing coupons, and with respect to the endorse- 
ment or stamping of bonds, notes or coupons, may 
be exercised by resolution of the board or body 
authorized by law to issue funding bonds or re- 
funding bonds of a unit, and any such resolution 
shall be in force and effect from and after its pas- 
sage, and need not be submitted to the voters of 
the unit. 

The State of North Carolina hereby gives its as- 
sent to the act of Congress approved May twenty- 
fourth, one thousand nine hundred and thirty-four, 
entitled “An Act to amend an act entitled ‘an act 
to establish a uniform system of bankruptcy 
throughout the United States,’ approved July first, 
one thousand eight hundred and ninety-eight, and 
acts amendatory thereof and supplemental thereto,” 
and hereby authorizes all units, after approval has 
been given thereto by the local government com- 
mission, to proceed under the provisions of said 
act for the readjustment of their debts. (1933, c. 
Waite a ZA aN By) C, BSL, Gb Hh, 

Cross Reference.—As to statute authorizing local units 
of state to avail themselves of Federal Bankruptcy Act, 
see § 23-48. 

Editor’s Note.—The amendment of 1935 added all but the 
first sentence of this section. 

Ordinance provision that holders of proposed refunding 
bonds should be subrogated to all rights and powers of 
holders cof refunded bonds is sanctioned by law, and such 
provision will enter into and become an integral part of the 
bonds when issued, with contractual force and effect, and 
may not be impaired by subsequent legislation. Bryson 
City Bank v. Bryson City, 213 N. C. 165, 195 S. E. 398. 

Defendant municipality proposed to issue refunding bonds 
to be exchanged for like amounts of the original bonds in 
the hands of the holders of the original indebtedness, the 
refunding bonds to be secured by all rights and powers of 
taxation which protected and formed a part of the obliga- 
tion of the original bonds. It was held that the parties and 
the debt are the same and the transaction amounts in 
reality to an extension and renewal of the original bonds 
under legislative sanction, and an act of the legislature, 
passed after the issuance of the original bonds, limiting the 
tax rate of the municipality is inoperative as to the refund- 
ing bonds when the limitation therein imposed would pre- 
vent the payment of the refunding bonds according to their 
tenor, and the contention that even though the refunding 
bonds would not create a new debt, such debt would be 
evidenced by a new contract, and that therefore the re- 
funding bonds would be subject to the limitation of the 
statute enacted prior to the issuance of the refunding 
bonds, is untenable, Id. 


§ 159-46. Provisions in bond resolutions set out. 
—In any ordinance, order or resolution authorizing 
or providing for the issuance of bonds or notes of 
a unit for the purposes of refunding, funding or re- 
newing indebtedness, it shall be lawful to incor- 
porate any or all of the following provisions, which 
shall have the force of contract between the unit 
and the holders of said bonds or notes, and every 
board or body authorized to issue such bonds or 
notes or to levy taxes for their payment shall have 
power to do all things necessary or convenient 
for the purpose of carrying out such provisions, 
VAR 

(a) Provisions for the creation of a_ special 
fund or funds to be used for the purchase of 
said bonds or notes at market prices less than 
par and accrued interest, or for the payment of 
the bonds or notes at par and accrued interest at 
or before maturity. All bonds or notes so pur- 
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chased or paid shall be cancelled and shall not 
be reissued. 

(b) Provisions for levying a tax annually or 
otherwise for the payment of the principal of 
the bonds or notes or for the said retirement 
fund. 

(c) Provisions pledging any taxes, special as- 
sessments, or other revenues or moneys of the 
unit to the payment of said bonds or notes or to 
said retirement fund. 

(d) Provisions whereby, so long as any of 
said bonds or notes are outstanding, the unit will 
not pledge any particular revenues or moneys, 
except special property taxes, without securing 
such bonds or notes equally and ratably with the 
other obligations to be secured by such pledge. 

(e) Provisions whereby any special fund afore- 
said may be a revolving fund, and used tempo- 
rarily for other purposes, and thereafter re- 
plenished, upon such terms and conditions as 
may be set forth in said ordinance, resolution or 
order. 

(f{) Provisions for the custody of any such 
special fund by a bank or trust company in this 
or any other state or by the state treasurer. 

(g) Provisions for the allocation and pay- 
ment daily or periodically of moneys payable to 
any of said special funds. 

(h) Provisions for the determination by arbi- 
tration of any question arising under any of the 
foregoing provisions. 

(i) Provisions whereby the holders of said bonds 
or notes, whether such bonds or notes shall have 
been delivered in exchange for the ‘indebtedness re- 
funded or funded thereby or shall have been sold 
and the proceeds thereof applied to the retirement 
of such indebtedness, shall be subrogated to all the 
rights and powers of the holders of such indebted- 
ness. 

(j) Provisions whereby bonds and notes, to- 
gether with the matured and unmatured interest 
thereon, may be deposited with the state treasurer 
as trustee, or some bank or trust company desig- 
nated as trustee by the governing body of the unit 
with the approval of the local government com- 
mission, and bonds issued from time to time or 
at specified intervals of time for the funding or re- 
funding of all or any part of the indebtedness so 
deposited; the indebtedness of any depositor to be 
cancelled and extinguished at such time or times 
as the plan or agreement for the settlement, ad- 
justment, funding or refunding of the indebtedness 
of the unit may specify, and need not be cancelled 
and extinguished simultaneously with the issuance 
of bonds for funding or refunding a part of such 
indebtedness: Provided, that the ordinance, order, 
or resolution authorizing the issuance of funding 
or refunding bonds referred to in this clause (j) 
may be adopted, or passed at such times as the 
plan or agreement may designate. 

No such provisions shall become effective with- 
out the approval of the local government com- 
mission. (1933, c. 258, s. 4; 1935, c. 356, s. 6; 1939, 
CIO231-Saoe) ' 

Cross Reference.—As to what the ordinance must show 
when a municipality issues bonds, see § 160-379; when a 
county issues bonds, see § 153-78. 

Editor’s Note.—The amendment of 1935 inserted subsec- 
tions (i) and (j) of this section. 

The 1939 amendment struck out the words “incurred before 


July 1, 1933,’ formerly appearing after the word ‘“‘indebted- 
ness” in line four. 
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In Nash v. Board of Com’rs, 211 N. C. 301, 304, 190 S. 
E. 475, the provision that the holders or purchasers of said 
bonds “shall be subrogated to all the rights and powers of 
the holders 6f such indebtedness,” which said provision was 
given “‘the force of contract between the unit and the hold- 
ers of said bonds,’’ was incorporated in the ordinance 
authorizing issuance of the bonds. Hence the provision, hav- 
ing the sanction of law, will enter into and become an in- 
tegral part of the bonds when issued, with contractual 
force and effect, which may not be impaired by subsequent 
legislation. 


§ 159-47. Issuance by local units of new bonds 
to replace mutilated bonds and bonds registered 
as to both principal and interest—In case any 
bond heretofore or hereafter issued by any unit 
has heretofore or shall hereafter become muti- 
lated or has heretofore or shall hereafter be reg- 
istered as to both principal and interest, the gov- 
erning body of the unit may by resolution pro- 
vide for the issuance of a new bond in exchange 
and substitution for and upon the. cancellation of 
the mutilated bond and its interest cbupons, if any, 
or the bond registered as to both principal and in- 
terest. The provisions of such resolution must be 
approved by the local government commission be- 
fore any exchange shall be made thereunder. In 
all such cases the holder shall pay the reasonable 
expenses and charges of the unit and of the com- 
mission in connection with such exchange. Such 
new bond shall mature at the same time and bear 
interest at the same rate as the bond in exchange 
for which it shall be issued, and,shall be executed 
in such manner as may be provided in the resolu- 
tion providing for the issuance of the rew bond. 
Each such new bond shall be signed by the officers 
who are in office at the time of such signing, and 
shall contain a recital to the effect that it is issued 
in exchange for a certain bond (describing such 
bond sufficiently to identify it) and is to be deemed 
a part of the same issue as the original bond. 
(1939, c. 259.) 


§ 159-48. Cancellation of own bonds, etc., ac- 
quired by unit—Any bonds or other evidences 
of indebtedness issued by a unit which have here- 
tofore been or may hereafter be acquired by said 
unit, unless so acquired for investment of sinking 
funds of said unit, shall be immediately cancelled 
and extinguished as obligations of said unit. It 
shall be the duty of any officer or employee of 
said unit in whose possession or custody said bonds 
or other evidences of indebtedness are placed to 
cancel the same as herein provided and to promptly 
report such cancellation to the local government 
commission and furnish in said report a full de- 
scription of the bonds or other evidences of in- 
debtedness so cancelled. (1939, c. 356.) 


§ 159-49. State not liable for debts of units 
nor units for obligation of each other.—Nothing 
herein contained shall be construed to bind the 
State of North Carolina to pay any part of any 
debt due by any county, municipality or other 
unit of government, nor shall it be construed that 
any county or other unit shall be liable for the 
debts of any other county or unit. (1931, c. 60, 
CRW | 


§ 159-49.1. Investment of unused proceeds 
of sale of bonds by counties, cities and towns in 
designated securities—If for any reason the 
whole or any part of the proceeds of the sale of 
bonds heretofore issued by a county, city or 
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town cannot be applied to the purpose for which 
such bonds were authorized, such proceeds may 
be invested in either bonds, notes or certificates 
of indebtedness of the United States of America, 
or in bonds or notes of any agency or instru- 
mentality of the United States of America the 
payment of principal and interest of which is 
guaranteed by the United States of America, or 
in bonds or notes of the state of North Carolina, 
or in bonds of any county, city or town of North 
Carolina which have been approved by the local 
government commission for the purpose of such 
investment. Nothing in this section shall be con- 
strued as permitting moneys from realization of 
such investment, by sale or by payment, to be 
applied to any purpose other than that now au- 
thorized by law, except that such moneys may be 
reinvested in the bonds, notes or certificates of 
indebtedness herein provided for investment. 
Earnings from such investment may be applied to 
payment of the interest or principal of the bonds 
from which such proceeds were derived or may 
be applied as increment to such proceeds. (1943, 
Cuala®) 


Art. 2. Validation of Bonds, Notes and Indebted- 
ness of Unit. 


§ 159-50. “Unit” defined. — In this article the 
word “unit” means a county, city, town, town- 
ship, school district, school taxing district, or 
other district or political subdivision of govern- 
ment of the State. (1931, c.-186, s. 1.) 

Cited in Castevens v. Stanly County, 211 N. C. 642, 191 
Sr tb). $739) 

§ 159-51. Validation of bond and note issues 
by units.—In all cases where a unit has issued its 
bonds or notes prior to March 26, 1931, and has 
received for the bonds or notes an amount of 
money not less than the face amount of the bonds 
or notes, and has expended said money for public 
purposes, said bonds or notes are hereby validated, 
and all bonds or notes subsequently issued to 
pay or renew said bonds or notes are also here- 
by validated, notwithstanding any lack of statutory 
authority or failure to observe any statutory pro- 
vision concerning the issuance of such bonds or 
notes. This section shall not be construed as 
validating. any bonds or notes, the proceeds of 
which have been lost by reason of the failure of 
any banks (1931, c. 186, 6. 2.) 


§ 159-52. Test cases testing validity of fund- 
ing bonds.—At any time after the adoption of an 
ordinance, resolution, or order for the issuance of 
refunding or funding bonds of a unit by the board 
authorized by law to issue the same, and following 
the approval of the issuance of such bonds by the 
local government commission, and prior to the 


issuance of any such bonds, such board may cause 







to be instituted in the name of the unit an action 
in the superior court of any county in which all or 


any part of the unit lies, to determine the validity 


of such bonds and the validity of the means of 
payment provided therefor. Such action shall be 
in the nature of a proceeding in rem, and shall be 
against each and all the owners of taxable property 
within the unit and each and all the citizens resid- 
ing in the unit, but without any requirement that 


the name of any such owner or citizen be stated 
in the complaint or in the summons. 


Jurisdiction 


- 
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of ail parties defendant may be had by publication 
of a summons once a week for three successive 
weeks in some newspaper of general circulation 
published in each county in which any part of the 
unit lies, and jurisdiction shall be complete within 
twenty days after the date of the last publication 
of such summons in the manner herein provided. 
Any interested person may become a party to such 
action, and the defendants and all others interested 
may at any time before the expiration of such 
twenty days appear and by proper proceedings 
contest the validity of the indebtedness to be re- 
funded or funded or the validity of such refunding 
or funding bonds or the validity of the means of 
payment provided therefor. The complaint shall 
set forth briefly by allegations, references, or ex- 
hibits the proceedings taken by such board in re- 
lation to such bonds and the means of payment 
provided therefor, and, if an election was held to 
authorize such issuance, a statement of that fact, 
together with a copy of the election notice and of 
the official canvass of votes and declaration of the 
result. There shall similarly be set forth in the 
complaint a statement of the amount, purpose, 
and character of the indebtedness to be refunded 
or funded, and such other allegations as may be 
relevant. The prayer of the complaint shall be 
that the court find and determine as against the 
defendants the validity of such bonds and the va- 


lidity of the means of payment so provided. (1981, 
TMG, ly AS AEG Mes PY ce als Myce ea), 
Editor’s Note.—This section was so changed by the 


amendment of 1935 that a comparison is necessary to de- 
termine its full extent. 

Public Laws 1937, c. 80, s. 1, substituted the words ‘‘date 
of the last”? for the word ‘‘full’? formerly appearing in the 
third sentence of this section. 

Section 2 of the 1937 act made its provisions applicable to 
proceedings instituted prior to its ratification on March 1, 
1937, in which a decree had not been rendered on that date. 

The action authorized by this and the following four sec- 
tions is in the nature of a proceeding in rem, and is ad- 
versary both in form and in substance. These sections 
contemplate that issues both of law and of fact may be 
raised by pleadings duly filed, and that such issues shal} 
be determined by the court. The court has no power by 
virtue of these sections to validate bonds which are for 
any reason invalid. It has power only to determine whether 


_or not on the facts as found by the court and under the 


law applicable to these facts, the bonds are valid. Caste- 
vens v. Stanly County, 211 N. C. 642, 650, 191 S. E. 739. 

Service of Summons by Publication Is Sufficient.—The 
contention that an owner of taxable property within the 
unit, vr a citizen residing therein, may be deprived of his 
property, without due process of law, or contrary to the 
law of the land, by a decree or judgment in the action de- 
claring or adjudging that the bonds and tax to be levied 
for their payment, are valid, because it is not required by 
this section that his name shall appear in the summons or 
in the complaint, or that the summons shall be served on 
him personally, cannot be sustained. The action is de- 
clared by this section to be in the nature of a proceeding in 
rem. In such case, all persons included within a well de- 
fined class may be made parties defendant, and service of 
summons by publication is sufficient, although such per- 
sons are not named in the summons. Castevens y. Stanly 
County, 211 N. C. 642, 651, 191 S. KE. 739. 

If Published as Required by This Section.—See Castevens 
v. Stanly County, 211 N. C. 642, 651, 191 S. E. 739. 


§ 159-53. Rules of pleading and practice. — 
The trial of such action shall be in accordance 
with the Constitution and laws of the State; and 
the rules of pleading and practice provided by 


the General Statutes and court rules for 
civil actions, including the procedure for 
appeals, which are not inconsistent with the 


provisions of this article, 


are hereby declared 
applicable to all 


actions herein provided 


ice 
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for: Provided, however, that an appeal from 
a decree in such action must be taken within 


thirty days from the date of rendition of such de- 
cree. The court shall render a decree either vali- 
dating such bonds and the means of payment pro- 
vided therefor, or adjudging that such bonds and 
the means of payment provided therefor are, in 
whole or in part, invalid and illegal. (1931, c. 186, 
Samo 1935,0C. 2905 See) 

Editor’s Note.—The amendment of 1935 inserts the pro- 


viso at the end of the first sentence of the section. It also 


substitutes the words ‘‘a decree’ for the word “judgment” 


near the beginning of the second sentence. 

§ 159-54. Judgment establishing validity of is- 
sue.—lIf (a) the superior court shall render a de- 
‘cree validating such bonds and the means of pay- 
ment provided therefor and no appeal shall be 
taken within the time prescribed herein, or (b) if 
taken, the decree validating such bonds and the 
means of payment provided therefor shall be af- 
firmed by the supreme court, or (c) if the superior 
court shall render a decree adjudging that such 
bonds and the means of payment provided there- 
for are, in whole or in part, invalid and illegal, and 
on appeal the supreme court shall reverse such de- 
cree and sustain the validity of such bonds and 
the means of payment provided therefor (in which 
case the supreme court shall issue its mandate to 
the superior court requiring it to render a decree 
validating such bonds and the means of payment 
provided therefor), the decree of the superior court 
validating such bonds and the means of payment 
provided therefor shall be forever conclusive as 
to the validity of such bonds and the validity of 
the means of payment provided therefor as against 
the unit and as against all taxpayers and citizens 
thereof, to the extent of matters and things 
pleaded or which might have been pleaded, and 
to such extent the validity of said bonds and 
means of payment thereof shall never be called 
in question in any court in this State. (1931, c. 
186, s. 6; 1935, c. 290, s. 3.) 

Editor’s Note.—This section was so changed by the amend- 
ment of 1935 that a comparison is necessary in order to 
determine its full extent. 

Section Does Not Estop Taxpayer from Challenging Va- 
lidity of Bonds if Service Inadequate.—The contention that 
by this section an owner of taxable property within the unit, 
or a citizen residing therein, is estopped from challenging 
the validity of the bonds and of the tax, without having had 
an opportunity to be heard, cannot be sustained. No decree 
or judgment adverse to his rights can be rendered in an ac- 
tion instituted and prosecuted in accordance with the pro- 
visions of the statute, until every taxpayer and citizen of 
the unit has been lawfully served with summons, and 
until he has had ample opportunity to appear and file such 
pleadings as he may wish. If he has failed to avail him- 
self of his constitutional rights, which are fully protected 
by the statute, he has no just ground of complaint that 
the court will not hear him when he invokes its aid after 
the decree or judgment has been finally rendered, and 
others have relied upon its protection. Castevens v. Stanly 
Gonntys Zit Ne <6. 642, 165 P iO) oe We e7oos 

§ 159-55. Taxing costs.—The costs in’ any action 
brought under this article may be allowed and ap- 
portioned between the parties or taxed to the 
losing party, in the discretion of the court. (1931, 
Guils6 esa) 


§ 159-56. Levying special tax for proposed is- 
sues.—If the complaint in any action brought 
under this article, or an exhibit attached to such 
complaint shows that an ordinance or resolution 
has been adopted by the wnit providing that a tax 
sufficient to pay the principal and interest of the 
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bonds or notes involved in such action is to be 
levied and collected, such ordinance or resolution 
shall be construed as meaning that such tax is to 
be levied without regard to any constitutional or 
statutory limitation of the rate or amount of 
taxes, unless such ordinance or resolution de- 
clares that such limitation is to be observed in 
levying of such tax. (1931,.c. 186, s. 8.) 
Constitutionality.—This section and the four preceding sec- 
tions are not unconstitutional either on the ground that the 
statute confers nonjudicial functions on ‘the Superior Courts 
of this state or on the ground that the statute denies due 


process of law to taxpayers or citizens of a local govern- 
mental unit in this state, in violation of the provisions of 


the Fourteenth Amendment to the Constitution of the 
United -States, or of the 17th section of Article I of the 
Constitution of North Carolina. Castevens v. tanly 


Geunty, 211. N: GC: 642; 652, 191 -S.. Bye 739. 


§ 159-57. Notice of proposed issue to be pub- 
lished by unit—Any unit may by resolution of 
the official board of such unit, authorized by law 
to issue bonds or notes, cause to be published a 
notice of the intention of said board to issue bonds 
or notes of the unit for the purpose of funding, 
refunding or renewing outstanding obligations or 
alleged obligations issued prior to passage of such 
resolution. Such notice shall describe said obliga- 
tions or alleged obligations in a manner sufficient 
to identify them. It shall also state, either in gen- 
eral or specific terms, the purpose or purposes for 
which said outstanding obligations were incurred 
or issued, as determined by said official board of 
said unit prior to the publication of said notice. 
Said notice shall further state that a tax is to be 
levied on all taxable property in the unit sufficient 
to pay the bonds or notes proposed to be issued, 
or any bonds or notes that may be subsequently 
issued for the purpose of refunding, funding, 
renewing or paying said bonds or notes. Said no- 
tice shall be published once in each of three suc- 
cessive weeks in a newspaper published in the 
unit having the largest or next largest circulation 
in the unit, or if no newspaper is there published, 
then in a newspaper published in the county in 
which the unit is located, if any, and if there be 
no such newspaper such notice shall be posted at 
the door of the court house or building where said 
official board usually holds its meetings, and pub- 
lished in some newspaper published in the State 
of North Carolina and circulating in said unit. 
Such notice shall contain a statement that it is 
being published under the provisions of this sec- 
tion. After the issuance of any bonds or notes in 
accordance with the intention expressed in said 
notice, the validity of said bonds or notes and/or 
of any subsequently issued instruments evidencing 
the same indebtedness, shall not be open to ques- 
tion in any ccurt upon the ground that any of the 
obligations or alleged obligations for the funding 
or renewal of which such bonds or notes were is- 
sued, were or are invalid, nor shall the power of 
the unit to levy a sufficient tax on all taxable 
property in the unit for the payment of the prin- 
cipal and interest of said bonds or notes, or of any 
subsequently issued instruments evidencing the 
same indebtedness, be open to question in any court 
upon the ground that the obligations or alleged 
obligations for the funding or renewal of which 
said bonds or notes were issued were invalid, or 
upon the ground that said original obligations or 
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alleged obligations were not issued for a a 
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for which such tax cari be levied, except in an ac- 
tion or proceeding commenced within thirty days 
after the first publication of said notice of intention. 
The date of such first publication shall be stated in 
Saicenoticer (19305 ca186.6s5 Oss 19355, C0290) sa 4) 


Editor’s Note.—Prior to the amendment of 1935 this sec- 
tion applied only until July, 1932, and the outstanding ob- 
ligations were those issued since March 1, 1929. The 
amendment makes the section general and permanent in its 
application. Prior to the amendment, it was required that 
a copy of the section be posted with the notice. Now a 
statement that notice is being published according to the 
section is all that is required. Prior to the amendment the 
purposes of levy could be attacked by an action ‘‘com- 
menced at least two days prior to the issuance of said 
bonds or notes.” ‘The quoted passage was omitted by the 
amendment. 


§ 159-58. Invalidated issues unaffected. — This 
article shall not apply to any bonds or notes that 


have been held invalid by any court of competent 
jurisdiction. (1931, c. 186, s. 11.) 


Art. 3. Funding and Refunding of Debts of 
Local Units Other than Counties, 
Cities and Towns. “ 


§ 159-59. Local units, other than counties, cities 
and towns, authorized to fund outstanding debts. 
—Any unit other than a county, city or town may 
issue bonds as provided in this article for the pur- 
pose of funding or refunding any or all of its ma- 
tured or unmatured notes or bonds, or the interest 
accrued thereon. The word unit as here used 
means a township, school district, school taxing 
district, road district, drainage district, sanitary 
district, water district, or other district, political 
sub-division or local governmental agency. The 
notes and bonds hereby authorized to be funded 
or refunded include notes and bonds issued in the 
name of a county, but payable from taxes levied in 
a township, school district or other unit embracing 
only a part of the territory of the county. (1933, c. 
Soest LoS9.. Ce 2oleece: 43) 

Editor’s Note—The 1939 amendment struck out the words 
“provided, the indebtedness evidenced by said notes or bonds 


was incurred before July 1, 1933,’ formerly appearing at the 
end of the first sentence. 


§ 159-60. General law applicable.—Bonds issued* 
pursuant to this article shall be issued in accord- 
ance with the provisions of the county. finance act, 
as amended, relating to the issuance of funding 
and refunding bonds under that act, except in the 
following respects, viz.: 

(a) They shall be issued in the name of the 
obligor named in the obligations to be funded or 
refunded, or in the name of the successor to the 
obligor named in the obligation to be refunded or 
funded. 

(b) They shall be issued by or on behalf of the 
unit by the same board or body which issued the 
obligations to be funded or refunded, or its suc- 
cessor, or, if said board or body is no longer in 
existence, by the board of county commissioners 
or other governing body of the county in which 
the unit, or the major portion of the unit, is 
situated; 

(c) It shall not be necessary to include in the 
order or resolution authorizing the bonds, or in 
the notice required to be published prior to final 
passage of the order or resolution, any statement 
concerning the filing of a debt statement, or the 
contents thereof; and, as applied to said bonds, 
$§ 153-78, 153-83, 153-84, 153-85, 153-86 and 
153-87 of the County Finance Act, shall be read 
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and understood as if they contained no require- 
ments in respect to such matters; 

(d) The bonds shall mature at such time or 
times, not later than forty years after their date, 
as may be fixed or provided for in the resolutions 
under which they are issued; 

(e) The bonds shall also be issued in accordance 
with the provisions of the Local Government Act, 
as amended. (1933, c. 257, s. 2; 1935, c. 484; 1941, 
C1475) 

Editor’s Note.—The clause at the end of subsection (a) 
reading: ‘“‘or the name of the successor to the obligor’ was 
added by the amendment of 1935. 

The 1941 amendment rewrote subsection (e). 

§ 159-61. Taxes to pay new obligations au- 
thorized.—Taxes for the payment of the principal 
and interest of bonds issued pursuant to this 
article shall be levied by the board or body author- 
ized by existing law to levy taxes for the pay- 
ment of the obligations funded or refunded by 
said bonds, and shall be levied only in the terri- 
tory subject to taxation for the payment of the 
obligations so funded or refunded. (1933, c. 
257, s. 3.) 


§ 159-62. County finance act applicable. — Ex- 
cept where they are inconsistent with the pro- 
visions of this article, all of the provisions of 
the county finance act, as amended, applicable 
to bonds issued under that act for the funding 
or refunding of indebtedness, shall be applicable 
to bonds issued under this article. For the pur- 
pose of applying the provisions of said act to bonds 
issued under this article, the following words and 
phrases in said act shall be deemed to have the fol 
lowing meanings when applied to said bonds, viz.. 
“Governing body” means the board or body au- 
thorized by this article to issue bonds, except the 
words “governing body” in § 153-110 of the 
county finance act, where said words mean the 
board or body authorized by this article to levy 
taxes; “county” means the unit by or on behalf 
of which the bonds are to be issued under this 
article; “published” means published in a news- 
paper published in a county in which such unit 
is situated, if there be such a newspaper, but 
otherwise means posted at the courthouse door 
of said county and at least three other public 
places; “clerk of board of commissioners” means 
the clerk or secretary of the board or body au- 
thorized by this article to issue bonds; “this act” 
means this article. (1933, c. 257, s. 4; 1939, c. 231, 
s. 4(b).) 

Editor’s Note.—The 1939 amendment struck out the words 


‘incurred before July 1, 1933,’? formerly appearing after the 
word “indebtedness” in the first sentence. 


Art. 4. Assistance for Defaulting Local Govern- 
ment Units in the Preparation of Workable 
Refinancing Plans. 

§ 159-63. Aid of director of local government 
to defaulting local units.—Whenever it shall appear 
that any county, city, town, or other local govern- 
ment unit of this State has defaulted for a period 
of six months in the payment of the principal or 
interest of any of its outstanding notes or bonds, 
the director of local government is hereby given 
the authority to prepare and certify to the gov- 
erning body of such local government unit a plan 
for refinancing, readjustment, or compromising 
said debt in order to remove the default and pre- 
vent its recurrence. (1935, c. 124, s. 1.) 
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§ 159-64. Investigating fiscal affairs of units; 
negotiations with creditors; plans for refinancing 
or readjustment.—For the purpose of determining 
the financial position, the director of local govern- 
ment may make or cause to be made an investiga- 
tion of the fiscal affairs of such units which are in 
default in the payment of principal or interest for 
a period of six months, and advise with the gov- 
erning body of such unit regarding the refinancing 
and/or readjustment of its debts, and is authorized 
to negotiate with the creditors of such units for 
the purpose of reaching an agreement with them. 
Whenever a plan of refinancing and/or readjust- 
ment, whether prepared by the director, by a 
private refunding agency, or by the officials of the 
unit, appears to the director of local government 
as being fair and equitable and reasonably within 
the ability of such unit to meet, it shall be sub- 
mitted by him to the local government commission 
for its approval, and upon such approval, the gov- 
erning body of such local government unit shall 
adopt same and pass the necessary orders or or- 
dinances for the purpose of carrying said plan into 
effect: “(1935 c. 124.54 2:) 


§ 159-65. Power of director to accept or reject 
budget of local units.—In order to conserve the 
financial resources of any local government unit 
of this State and to provide a means of constant 
advisory services, the director of local government 
is hereby given authority to approve or disapprove 
the budget of any unit which has accepted the plan 
and put same into effect, and the governing body 
of such unit shall first obtain the approval of the 
said director before passing any order or ordinance 
adopting said budget. (1935, c. 124, s. 3.) 


§ 159-66. Annual statements from units.—The 
director of local government shall have authority 


to require of the local units in which he functions 
under this article annual statements showing the 
collection of revenues and the disbursements for 
expenses, both divided as between general oper- 
ating fund, debt service fund, and special funds, 
if any, and it shall be his duty to require the proper 
allocation of all collected revenues to the funds 
for which said revenues were levied, in accordance 
with the budget, and to require that disbursements 
shall be made only from appropriations duly made. 
(1935, c. 124, s. 4.) 


§ 159-67. Extent and time limit of director’s 
authority.—The authority hereby granted to the 
director of local government shall continue in force 
in such local government units until, in the discre- 
tion of the director of local government, said local 
government unit has performed the duties required 
of it or has satisfied the director that it will do so, 
until the agreements made with the creditors have 
been discharged in accordance with the plan of 
refinancing and/or readjustment of its debt. (1935, 
(Ce IEE Re 5) ; 


§ 159-68. Certain local laws reserved.—Nothing 
in this article shall be construed to repeal any 
Public-Local or Private Act passed by the General 
Assembly of one thousand nine hundred and 
thirty-five, relative to the readjustment or refund- 
ing of the bonded indebtedness of any local gov- 
ernmental unit in North Carolina, except and until 
an agreement has been reached between the bond- 
holders and the governing body of said unit, and 
when said agreement has been reached and certi- 
fied to the Director of the Local Government 
Commission by both contracting parties, then and 
in that event the provisions of said article shall 
apply to such defaulting local governmental units. 
(1935, c. 124, s. 6.) 


Chapter 160. Municipal Corporations. 


SUBCHAPTER I, REGULATIONS INDE- 


PENDENT) OFUVACT OF 1917: 
See Art. 1. General Powers. 
160-1. Body politic. 
160-2. Corporate powers. 
160-3. How corporate powers exercised. 
160-4. Application and meaning of terms. 
Art. 2. Municipal Officers. 
Part 1. Commissioners. 
160-5. Number and election. 
160-6. Number may be changed. 
160-7. Oath of office. 
160-8. Vacancies filled. 
160-9. Commissioners appoint other officers and 
. fix salaries. 
Part 2. Mayor. 
160-10. How elected; vacancy. 
160-11. Oath of office. 
160-12. Presides at commissioners’ meeting; may- 
or pro tem. 
160-13. Mayor’s jurisdiction as a court. 
160-14. Enforce ordinances and penalties. 
[v7 


Sec. : 

160-15. May sentence to work on streets. 

160-16. Mayor certifies ordinances on appeal. 
Part 3. Constable and Policemen. 

160-17. Constable to take oath of office. 

_ 140-18. Power and duties of constable. 

160-19. Constable as tax collector. 

160-20. Policemen appointed. 

160-21. Policemen execute criminal process. 

Part 4. Planning Boards. 

160-22. Creation and duties. 

160-23. Board to make reports. 

160-24. Expenses provided for. 


Part 5. General Qualification of Officers. 


160-25. Must be voters in town or city. 

160-26. Refusal to qualify and act. 

160-27. Hold office until successor qualified. 
Part 6. Reduction of Salaries. 

160-28. Of officers and employees notwithstand- 
ing legislative enactment. 
Art. 8. Elections Regulated. 

160-29. Application of law, and exceptions. 

160-30. When election held. 

4] : 
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160-31. Polling places. 

160-32. Registrars appointed. 

160-33. Registrars take oath of office. 
160-34. Registration of voters. 

160-35. Notice of new registration. 
160-36. Registration books revised, 
160-37. ‘Time for registration. 

160-38. Registration on election day. 
160-39. Books open for challenge. 
160-40. Practice in challenges. 

160-41. Judges of election. 

160-42. Vacancies on election day. 
160-43. Judges superintend election. 
160-44. When polls open and close. 
160-45. Who may vote. 

160-46. Ballots counted. 

160-47. Registration books, where deposited. 
160-48. Board of canvassers. 

160-49. Meeting of board of canvassers. 
160-50. Board determines result; tie vote. 
160-51. Notice of special election. 


Art. 4. Ordinances and Regulations. 


160-52. General power to make ordinances. 
160-53. Power to establish and regulate markets. 
160-54. Repair streets and bridges. 

160-55. May abate nuisances. 


Art. 5. Municipal Taxation. 


160-56. Commissioners may levy taxes. 
160-57. Uniformity of taxes. 
160-58. Dog tax. 


Art. 6. Sale of Municipal Property. 


160-59. Public sale by mayor and commissioners. 
160-60. Sale by county commissioners. 
160-61. Title made by mayor. 


Art. 7. General Municipal Debts. 


160-62. Popular vote required, except for neces- 
sary expense. 

160-63. Debts paid out of tax funds. 

160-64. Debts limited to ten per cent of assessed 
values. 


Art. 8. Public Libraries. 


160-65. Libraries established upon petition and 
popular vote. 

160-66. Library trustees appointed. 

160-67. Powers and duties of trustees. 

160-68. Library certification board. 

160-69. Librarians now acting—temporary certifi- 
cates. 

160-70. Annual report of trustees. 

160-71. Power to take property by gift or devise. 

160-72. ‘Title to property vested in the city, town 
or county. 

160-73. Library free. 

160-74. Ordinances for protection of library. 

160-75. Contract with existing libraries. 

160-76. Detention of library property after notice. 

160-77. Combined counties. 


Art. 9. Locai Improvements. 


160-78. Explanation of terms. 

160-79. Application and effect. 

160-80. Publication of resolution or notice. 
160-81. When petition required. 

160-82. What petition shall contain. 
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Sec. 

160-83. 
160-84. 
160-85. 
160-86. 
160-87. 
160-88. 


160-89. 
160-90. 
160-91. 


160-92. 
160-93. 


160-94. 
160-95. 
160-96. 
160-97. 
160-98. 


160-99. 


160-100. 
160-101. 
160-102. 
160-103. 
160-104. 


160-105. 


160-106. 
160-107. 


160-108. 
160-109. 
160-110. 
160-111. 
160-112. 
160-113. 
160-114, 


160-115. 
160-116. 
160-117. 
160-118. 
160-119. 


160-120. 
160-121. 
160-122. 
160-123. 
160-124. 
160-125. 


160-126. 
160-127. 
160-128. 
160-129. 
160-130. 


160-131. 
160-132. 
160-133. 
160-134. 


What resolution shall contain. 

Character of work and material. 

Assessments levied. 

Amount of assessment ascertained. 

Assessment roll filed; notice of hearing. 

Hearing and confirmation; assessment 
lien. 

Appeal to the superior court. 

Power to adjust assessments. 

Payment of assessment in cash or by in- 
stallments. 

Payment of assessment enforced. 

Sale or foreclosure for unpaid assess- 
ments barred in ten years; no penalties. 

Extension of time for payment of. special 
assessments. 

Assessments in case of tenant for life or 
years. 

Interests of parties ascertained. 

Lien of party making payment. 

Lien in favor of co-tenant or joint owner 
paying special assessments. 

Money borrowed to be paid out of assess- 
ment. 

Assessment books prepared. 

Apportionment of assessments. 

Local improvement bonds issued. 

Assessment bonds issued. 

Improvements on streets abutting rail- 
roads. 

Railroad rights of way and contracts as 
to streets unaffected. 


Art. 10. Inspection of Meters. 


Inspectors appointed. 

Time of appointment; oath, bond, and 
compensation. 

Apparatus for testing meters provided. 

Meters tested before installed. 

Inspection made upon complaint. 

Repayment of deposit. 

Adjustment of charges. 

Standard of accuracy. 

Free access to meters. 


Art. 11. Regulation of Buildings. 


Chief of fire department. 

Election and compensation. 

Duties of chief of fire department. 

Local inspector of buildings. 

Town aldermen failing to appoint inspec- 
tors. 

Town officers; inspection of buildings. 

Electrical inspectors. 

County electrical inspectors. 

Deputy inspectors. 

Fire limits established. 

Punishment for failing to establish fire 
limits. 

Building permits. 

Material used in construction of walls, 

Frame buildings within fire limits. 

Thickness of walls. 

Foundation of walls; openings and doors 
protected. 

Metallic stand-pipes required. 

Construction of joists. 

Chimneys and flues. 

Chimneys not built on wood. 
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160-135. 
160-136. 
160-137. 
160-138. 
160-139. 
160-140. 
160-141. 
160-142. 
160-143. 


160-144. 


160-145. 
160-146. 


160-147. 


160-148. 
160-149. 


160-150. 


160-154. 


160-155. 


160-156. 


160-157. 


160-158. 


160-159. 


160-160. 


160-161. 
160-162. 


160-163. 


160-164. 


160-165. 


160-166. 


160-167, 


160-168. 


160-169. 


160-179. 
160-180. 
160-181. 


Hanging flues. 

Flues cleaned on completion of building. 

Construction of stovepipes. 

Height of foundry chimneys. 

Steam pipes, how placed. 

Electric wiring of houses. 

Quarterly inspection of buildings. 

Annual inspection of buildings. 

Record of inspections. 

Reports of local inspectors. 

Fees of inspector. 

Care of ashes, waste, etc. 

Ordinances to enforce the law. 

Defects in buildings corrected. 

Owner of building failing to comply with 
law. 

. Unsafe buildings condemned. 

. Punishment for allowing unsafe building 
to stand. 

. Removing notice from condemned build- 
ings. 

To what towns applied. 

Art. 12. Recreation Systems and Playgrounds. 

Application of article; “municipality” de- 
fined. 

Power to dedicate property already 
owned; power to acquire property. 

System of supervised recreation; appro- 
priation; delegation of powers. 

Powers; components of recreation board; 
terms of office; compensation; vacan- 
cies. 

Co-operation. 

Gifts; deposits of funds; payments from 
funds. 

Bond issues. 

Petition for establishment of system and 
levy of tax; election. 

Resolution for establishment, mainte- 
nance, and conduct of system; appoint- 
ment of recreation commission. 

Playground and recreation tax. 

Advice and counsel of state director of 
physical education. 

Laws not repealed or impaired. 

Art. 18. Market Houses. 

Municipalities and counties authorized to 
act jointly; location of house, etc., 

Control and management; regulations; 
leasing space; inspection; keeper. 

Directors; organization of board; powers; 
accounts. 

70. Special tax; specific appropriation. 
. Repeal of inconsistent laws; effect. 
Art. 14. Zoning Regulations. 

. Grant of power. 

. Districts. 

. Purposes in view. 

. Method of procedure. 
. Changes. 

. Zoning commission. 
. Board of adjustment. 

Remedies. 

Conflict with other laws. 

Other statutes not repealed. 
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Construction of flues. 


Art. 


Sec. 

160-182. 
160-183. 
160-184. 


160-185. 


160-186. 
160-187. 
160-188. 


160-189. 
160-190. 
160-191. 


SUBCHAPTER IE 


160-192. 
160-193. 
160-194. 


Art. 
160-195. 
160-196. 


160-197. 
160-198. 


Art. 


Parcels 


160-199. 
160-200. 
160-201. 
160-202. 
160-2038. 


antec. 


160-204. 
160-205. 
160-206. 


160-207. 


160-208. 


160-209. 


160-210. 


160-211. 


160-212. 


160-213. 


160-214. 


160-215. 
160-216. 


160-217. 


160-218. 


15. Repair, Closing and Demolition of 
Unfit Dwellings. 


Exercise of police power authorized. 
Definitions. 


Ordinance authorized as to repair, clos- 
ing and demolition; order of public 
officer. 

Standards. 


Service of complaints and orders. 

Remedies. 

Compensation to owners of condemned 
property. 

Additional powers of public officer. 

Administration of ordinance. 

Supplemental nature of article. 


MUNICIPAL 
CORPORATION ACE OF 1917; 


Art. 16. Operation of Subchapter. 


Explanation of terms. 
Effect upon prior laws. 
Not to repeal Municipal Finance Act. 


17. Organization under the Subchapter. 


Municipal board of control; 
name of municipality. 

Number of persons and area included. 

Petition filed. 

Hearing of petition and order made. 


changing 


18. Powers of Municipal Corporations. 
General Powers Enumerated. 


Powers applicable to all cities and towns. 

Corporate powers. 

Salary of mayor and other officers. 

Enumeration of powers not exclusive. 

Police power extended to outside terri- 
tory. 


Power. to Acquire Property. 


Acquisition by purchase. 

By condemnation. 

Powers in addition and supplementary to 
powers in charters. 

Order for condemnation of land; assess- 
ment districts; maps and surveys; hear- 
ing. q 

Final order; petition for appointment of 
commissioners. 

Summons; return day; conduct of pro- 
ceedings. 

Hearing; appointment of commissioners; 
damages and benefits. 

Written reports; land acquired on deposit 
of award. 

Report of benefits or advantages; assess- 
ment; hearing, confirmation; lien. 

Appeal; correction, etc., of assessment; 
interest; collection. 

Limit of assessments; exceptions; trans- 
fer to court for trial; appeal to supreme 
court. 

Power of courts; practice and procedure. 

Change of ownership or transfer of prop- 
erty, effect. 

Proceedings to perfect title; 
by municipality; parties. 

Recovery by municipality if title defec- 

tive; limit of recovery. 


possession 


Sec. 
160-219. 


160-220. 


160-221. 


160-222. 


160-223. 
160-224. 
160-225. 
160-226. 


160-227. 


160-228. 
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Notice served on nonresidents. 

Registration of final judgment; evidence; 
certificate under seal. 

Pay of appraisal commissioners; taxation 
as costs. 


Part 3. Streets and Sidewalks. 

Power to make, improve and control. 

Increasing width of streets. 

Right of eminent domain. 

Interference with highway commission. 

Maps of streets and sidewalks in subdivi- 
sions within one mile of city or town 
limits to be approved by such city or 
town. 

Effect of laying out of streets and side- 
walks without approval. 


Part 4. Markets. 
Establish and control markets. 


Part 5. Protection of Public Health. 


160-229. 


160-230. 


160-231. 
160-232. 


160-233. 
160-234. 


160-235. 
160-236. 


160-237. 


160-238. 


160-239. 
160-240. 
160-241. 


160-242. 
160-243. 


160-244. 


160-245. 


160-246. 


160-247. 


160-248. 


160-249. 


160-250. 


160-251. 


160-252. 


160-253. 


Ordinances for protection of health; con- 
tracts for medical treatment and hospi- 
talization of poor. 

Establish hospitals, pesthouses, quaran- 
tine, etc. 

Elect health officer. 

Regulate the management of hospitals. 

Provide for removal of garbage. 

Abate or remedy menaces to health. 


Part 6. Fire Protection. 


Establish and maintain fire department. 

Establish fire limits. 

Regulate buildings. 

Fire protection for property outside city 
limits. 


Part 7. Sewerage. 


Establish and maintain sewerage system. 

Require connections to be made. 

Order for construction or extension of 
system; assessment of cost; payment of 
assessment. 

Ascertainment of cost; assessment. 
Deposit for inspection; publiction of com- 
pletion; time for hearing objections. 
Hearing on objections; action; entry of 
confirmation; lien of assessment; copy 

of roll to tax collector. 

Notice of appeal; service of statement; 
stay of work; trial of appeal. 

Correction, etc., of assessment; interest 
and penalties; power to set aside assess- 
ment. 

Cash payment; installment payments; 
rate of interest; sale of property. 

Notice for payment of assessment; inter- 
est for nonpayment; maturity of install- 
ments; penalties. 


Authority to fix sewerage charges; lien 
thereof. 

Joint construction, operation, etc., of sew- 
erage works by adjacent municipal cor- 
porations. 

Power of corporations to issue bonds. 

Apportionment of cost; establishment of 
charges. 

Charges declared lien upon property. 


— 
~ 


Sec. 
160-254. Law applicable to joint works initiated or 
completed prior to effective date. 


Part 8. Water and Lights. 


160-255. Establish and maintain water and light 
plants. 

160-256. Fix and enforce rates. 

160-257. Separate accounts for water system. 


Patt 9. Care of Cemeteries. 
160-258. Care fund established. 
160-259. Application of fund. 
160-260. Separate accounts kept. 


Part 10. Municipal Taxes. 
160-261. Provide for listing and collecting taxes. 
160-262. Unlisted taxables entered. 
160-263. Power and duties of tax collector. 
160-264. Settlement with tax collector. 
160-265. Bond of tax collector and other officers. 
160-266. License to plumbers and electricians. 


Art. 19. Exercise of Powers by Governing 
Body. 
Part 1. Municipal Meetings. 
160-267. Legislative powers, how exercised. 


160-268. Quorum and vote required. 
160-269. Meetings regulated, and journal kept. 


Part 2. Ordinances. 
0-270. How adopted. 
160-271. Ordinances amended or repealed. 
0-272. How ordinance pleaded and proved. 


iPartese Officers: 


160-273. City clerk elected; powers and duties. 

160-274. Vacancies filled; mayor pro tem. 

160-275. Accountant for each city and town re- 
quired. 


160-276. Bond of accountant. 
160-277. Bonds required. 
160-278. Information requested from mayor. 


Part 4. Contracts Regulated. 


160-279. Certain contracts in writing and secured. 
160-280. Separate specifications for contracts; re- 
sponsible contractors. 
160-281. Validating certain conveyances. 
Part 5. Control of Public Utilities, 
Institutions, and Charities. 
160-282. Power to establish and control public 
utilities, institutions, and charities. 
160-283. How control exercised. 
160-284. Ordinances to regulate management. 
160-285. Additional property acquired. 
Part 6. Effect upon Existing Regulations. 


160-286. Existing rights and obligations not af- 
fected. 

160-287. Existing ordinances remain in force. 

160-288. Existing election laws remain in force. 

160-289. General laws apply. 


Art. 20. Accounting System. 
160-290. Nature of accounting system. 
Art. 21. Adoption of New Plan of 
Government. 


Part 1. Effect of Adoption. 


160-291. Continues corporation with powers ac- 
cording to plan. 
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Sec. 

160-292. 
160-293. 
160-294. 


160-295. 


160-296. 
160-297. 
160-298. 
160-299. 
160-300. 
160-301. 
160-302. 
160-303. 


160-304. 
160-305. 
160-306. 
160-307. 
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Legislative powers not restricted. 

Ordinances remain in force. 

Mayor and aldermen to hold no other of- 
fices. 

Wards regulated. 


Part 2. Manner of Adoption. 


Petition filed. 

Form of petition. 

Election held. 

Petitions for more than one plan. 
What the ballots shall contain. 
Form of ballots. 

Series of ballots. 

How choice determined. 


Part 3. Result of Adoption. 
Plan to continue for two years. 
City officers to carry out plan. 
First election of officers. 

Time for officers to qualify. 


Art. 22. Different Forms of Municipal 


Government. 


Part 1. Plan “A.” Mayor and City 


160-308. 
160-309. 
160-310 

160-311. 
160-312. 
160-313. 
160-314. 


iReyae By 


160-315. 
160-316. 
160-317. 
160-318. 
160-319. 
160-320 

160-321. 
160-322. 
160-323 


artes wmbs ation Cu 


160-324. 
160-325, 
160-326. 


160-327. 
160-328. 


160-329. 
160-330. 
160-331. 
160-332. 


160-333 

160-334. 
160-335. 
160-336. 
160-337. 


Council Elected at Large. 


How it becomes operative. 

Mayor’s election and term of office. 
Number and election of city council. 
Salaries of mayor and councilmen. 
Officers elected by city council. 
Power of removal in mayor. 

Veto power of mayor. 


Plan “B.” Mayor and Council Elected 
by Districts and at Large. 


How it becomes operative. 

Mayor’s election and term of office. 

City council, election and term of office. 
Officers elected by city council. 

Power of removal in mayor. 

Salaries of mayor and council. 
Supervisory power of mayor. 
Approval of contracts. 

Veto power in mayor. 


Commission Form of 
Government. 


How it becomes operative. 

Board of commissioners governing body. 

Number, power and duties of commis- 
sioners. 

Power and duties of mayor. 

Commissioner of administration and fi- 
nance. , 

Commissioner of public works. 

Commissioner of public safety. 

Recommendations as to purchases. 

General powers of board of commission- 
ers. 

Commissioners’ service exclusive. 

The initiative and referendum. 

Nomination of candidates. 

Recall of officials by the people. 

Salaries of officers. 


Part 4. Plan “D.” Mayor, City Council, 


160-338. 
160-339 


and City Manager. 


How it becomes operative. 
Governing body. 


Sec. 


160-340. 
160-341. 
160-342. 
160-343. 
160-344. 
160-345. 
160-346. 
160-347. 
160-348. 
160-349. 
160-350 

160-351. 


Pant 


160-352 


Art. 
160-353 


160-354. 
160-355. 
160-356. 


160-357. 
160-358. 
160-359. 
160-360. 


160-361. 


160-362. 
160-363. 


160-364 
160-365 
160-366 


SUBCHAPTER III. 


160-367 
160-368 
160-369 
160-370 


Number and election of city councils. 
Power and organization of city council. 
Meetings regulated. 

Quorum and conduct of business. 
Vacancies in council. 

Election of mayor. 

Salaries of mayor and council. 

Election of treasurer; salary. 
City manager appointed. 
Power and duties of manager. 
Appointment and removal of officers. 
Control of officers and employees. 
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5. Plans “A” and “D,” with Initiative, 
Referendum and Recall. 


. How submitted, and effect of adoption. 


23. Amendment and Repeal of Charter. 


. “Home rule” or “Local self-government.” 

Ordinances to amend or repeal charter. 

Officers to be voted for. 

Petition for amendment or repeal of char- 
tere 

Nature of verification. 

Laws controlling elections. 

Several propositions voted on. 


Limitations as to holding special elec- 
tions. 
Adoption or change certified and re- 
corded. 


Adoption or change ratified by vote. 
Plan not changed for two years. 


Art. 24. Elections Regulated. 


, Laws governing elections. ° 
. Publication of notice. 
. Time for holding elections. 


MUNICIPAL, 
FINANCE ACT. 


Art. 25. General Provisions. 


. Short title. 

. Meaning of terms. 

. Publication of ordinance and notices. 

. Application and construction of subchap- 
tens 


Art. 26. Budget and Appropriations. 


160-371 


160-372. 


160-373. 
160-374. 


160-375 


160-376. 


160-377. 
160-378. 
160-379. 
160-380. 
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. The fiscal year. 

Special revolving fund for municipalities 
to supplant borrowing money on antici- 
pations. 


Art. 27. Temporary Loans. 


Money borrowed to meet appropriations. 

Money borrowed to pay judgments or in- 
terest. 

Money borrowed in anticipation of bond 
sales. 

Notes issued for temporary loans. 


Art. 28. Permanent Financing. t 


Not applied to temporary loans. 

For what purpose bonds may be issued. 

Ordinance for bond issue. 

Ordinance not to include unrelated pur- 
poses. 





§ 160-1 


Sec. . | 
160-381. Ordinance and bond issue; when petition 
required. 


Determining periods for bonds to run. 

Sworn statement of indebtedness. 

Publication of bond ordinance. 

Limitation of action to set aside ordi- 
nance. 


160-382. 
160-383. 
160-384. 
160-385. 


160-386. 
160-387. 
160-388. 
160-389. 
160-390. 
160-391. 
160-392. 
160-393. 
160-394. 
160-395, 
160-396. 
160-397. 
160-398. 


Ordinance requiring popular vote. 

Elections on bond issue. 

Preparation for issuing bonds. 

Within what time bonds issued. 

Amount and nature of bonds determined. 

Bonded debt payable in installments. 

Medium and place of payment. 

Formal execution of bonds. 

Registration and transfer of bonds. 

Application of funds. 

Bonds incontestable after delivery. 

Taxes levied for payment of bonds. 

Destruction of surrendered bonds of cities 
and towns. 


Art. 29. Restrictions upon the Exercise of 


Municipal Powers. 


160-399. 
160-400. 


In borrowing or expending money. 

Manner of passing ordinances and reso- 
jutions. 

Enforcement of subchapter. 

Limitation of tax for general purposes. 


160-401. 
160-402. 


Art. 30. General Effect of Municipal 
Finance Act. 


160-403. Effect upon prior laws .and proceedings 
taken. 


Art. 31. Municipal Fiscal Agency Act. 


160-404. Title of sarticle. 
160-405. Payment of fees to bank. 


Art. 32. Municipal Bond Registration Act. 


160-406. Title of article. 
160-407. Registration. 
160-408. Powers in addition to existing powers. 


SUBCHAPTER IV. FISCAL CONTROL. 


Art. 33. Fiscal Control. 


160-409. Municipalities brought under terms of 
county fiscal control act. 

160-410. Terms in county fiscal control act made 
applicable to cities and towns. 


SUBCHAPTER I. REGULATIONS INDE- 
PENDENT OF ACT OF 1917. 


Art. 1. General Powers. 


§ 160-1. Body politic—Every incorporated city 
or town is a body politic and corporate, and shall 
have the powers prescribed by statute, and those 
necessarily implied by law, and no other. (Rev., 
5..2916; Code, 6. 702710. Ss 2622.) 

Powers.—A municipal corporation has only those powers ex- 
pressly granted in its charter and by the general law, con- 
struing the acts together, and those powers reasonably im- 
plied in or incident to the granted powers which are neces- 
sary to effect the fair intent and purpose of its creation, and 
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§ 160-2 


Sec. 

160-411. Purposes of municipal funds required by 
article. 

160-412. Exceptions. 


Art. 34. Revenue Bond Act of 1938. 


160-413. Title of article. 

160-414. Definitions. . 

160-415. Additional powers. 

160-416. Procedure for authorization of undertak- 
ing and revenue bonds. 

160-417. Bond provisions. 

160-418. Covenants in resolutions. 

160-419. No municipal liability on bonds. 

160-420. Right to receivership upon default. 

160-421. Approval of state agencies and sale of 
bonds by local government commission. 

160-422. Construction of article. 

160-423. Termination of power to issue bonds. 

160-424. Article applicable to school dormitories 
and teacherages. 

SUBCHAPTER. Ve CAPETAT, 
RESERVE FUNDS. 
Art. 35. Capital Reserve Funds. 

160-425. Short title. 

160-426. Meaning of terms. 

160-427. Powers conferred. 

160-428. Sources of capital reserve fund. 

160-429. How the capital reserve fund may be 
established. 

160-430. When the capital reserve fund shall be 
deemed established. 

160-431. Amendments to ordinance authorizing 
the capital reserve fund. 

160-432. Security for’ protection of deposits. 

160-433. Purposes for which capital reserve fund 
may be used. 

160-434. Authorization for withdrawals from the 
capital reserve fund. 

160-435. Approval of ordinance or resolution for 
withdrawal by the local government 
commission. 

160-436. Publication of ordinance for withdrawal. 

160-437. Limitation of action setting aside a with- 
drawal ordinance. 

160-438. Elections on ordinance authorizing with- 
drawal. 

160-439. How a withdrawal may be made. 

160-440. Accounting for the capital reserve fund. 

160-441. Certain deposits mandatory. : 

160-442. Action of local government commission.’ 

160-443. Provision for sinking funds. 


it may exercise a sound discretion as to the means by which 
the purposes of its creation may be accomplished. Riddle v. 
Ledbetter, 216 N. C. 491, 5 S. E. (2d) 542. 

Cited in Wells v. Housing Authority, 213 N. C. 744, 197 
Se bya 6938 


§ 160-2. Corporate powers.—A city or town is 
authorized: 

1. To sue and be sued in its corporate name. 

Cross References.—As to venue of an action against a 
municipality, see § 1-77 and annotation thereto. As to ne- 
cessity of demand before suit against a municipality, see § 
153-64. As to time within which an action against a mu- 
nicipality must be brought, see § 1-53. 

In General.—A town must be sued in its corporate name 
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and not in the name of its officers. Young v. Barden. 90 
N. C. 424. 
How Served with Summons.—A summons against a city 


may be served on the mayor and on the secretary of the 


board of aldermen. Joughran v. Hickory, 129 N. C. 281, 
40 S._E. 46. 
Form of Action.—As a general rule, whenever a good 


cause of action exists against a municipal corporation, it 
may be prosecuted by an action in yhatever form would be 
appropriate against an individual. The creditor is not 
limited to an action by mandamus. Winslow v. Commis- 
sioners, 64 N. C. 218. 

Venue in County Where Municipality Located.—Cities and 
towns must be sued in the county in which they are lo- 
cated, and if suit is brought in another county, they have 
the right to have it removed. Jones v. Statesville, 97 N. 
Cy 86,02) Sen 646; icitedein notes in cou Re ATs Nem Orgad ile 
See section 1-77 and the notes thereto. : 

Action in Name of all the Citizens against a City.—In an 
action against a municipal corporation to enjoin the col- 
lection of an illegal tax, it is not error to allow all citizens 
other than the original plaintiff to be made parties plaintiff. 
Cobb v. Elizabeth City, 75 N. C. 1. 


2. Out of any funds on hand, and without cre- 
ating: any debt, to purchase and hold real estate 


for the use of its inhabitants. 

Cross References.—As to power to dispose of property, 
see §§ 160-59 through 160-61. As to power to establish mar- 
kets, see §§ 160-53 and 160-228. As to power to acquire 
property, see §§ 160-204 through 160-221. 

Erection of a Public Building.—The erection by a city of 
a public building with funds for the purpose on hand, for 
governmental offices, academy. of music, public meetings, 
etc., is for a governmental purpose, and within the exercise 
of the discretionary powers conferred upon the governing 
body of the municipality, and where no further expense 
may be incurred such as to pledge the credit of the city, or 
therein impose an obligation upon it, there is no violation 
of our Constitution, Art. VII, sec. 7. Adams v. Durham, 
TRAIN OR PSYLE Ie aoe Cehlull 


3. To purchase and hold land, within or without 
its limits, not exceeding fifty acres (in cities or 
towns having a population: of more than twenty 
thousand the number of acres shall be in the dis- 
cretion of the governing body of said city), for the 
purpose of a cemetery, and to prohibit burial of 
persons at any other place in town, and to regulate 
the manner of burial in such cemetery. All mu- 
nicipal corporations purchasing real property at 
any trustee's, mortgagee’s, or commissioner’s sale 
or execution or tax sale shall be entitled to a con- 
veyance therefor from the trustee, mortgagee or 
other person or officer conducting such sale, and 
deeds to such municipal corporations or their as- 
signs shall have the same force and effect as con- 
veyances to private purchasers. The provisions of 
this subsection shall apply to such sales and con- 
veyances as may have been heretofore made by 
the persons and officers herein mentioned. 


Cross References.—See also, § 160-200, subsection 36. As 
to care of cemeteries, see §§ 160-258, 160-259 and 160-260. 

Editor’s Note.—Prior to the amendment of 1927 there was 
no provision for towns or cities having over twenty thou- 
sand inhabitants. The limit of fifty acres applied to all. 

City’s Power Over Interment.—The ownership of a lot 
in a cemetery, or license to inter therein, is subject to the 
police power of the state, and interments may be forbidden, 
and bodies already interred removed, by ordinance of the 
city, if authorized by act of the legislature. Humphrey v. 
Board, 109 N. C. 132, 13 S. E. 793, cited in note in 38 L. R. 
A, 329. 

Relief to Taxpayers when Section Violated.—Where the 
proper authorities of a city have purchased lands. for a 
Negro cemetery in excess of the fifty acres allowed 
by this section, in good faith, to meet a necessary 
need therefor, and at a reasonable price, and have paid 
therefor and accepted a deed from the owners, injunctive 
relief at the suit of the taxpayers will be denied. Harri- 
son v. New Bern, 193 N. C. 555, 137 S. E. 582. 

The title of the purchaser at a tax foreclosure sale may 
not be challenged by the listed owner upon the purchas- 
er’s motion for a writ of assistance, and such purchaser 
may be a municipality where it does not appear of rec- 
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ord that the purchase of the land was ultra vires, a mu- 
nicipality having the power to purchase land for certain 
purposes under this section. Wake County v. Johnson, 
206 UN. Go 478, S74 eS Be 303. 

4. To make such contracts, and purchase and 
hold such personal property as may be necessary 
to the exercise of its powers. 

Cross References.—As to power to establish a library, see 
§ 160-65. As to water and lights, see § 160-255 et seq. As 
to sewerage, see § 160-239 et seq. As to fire department, 
see § 160-235. As to letting contracts for construction, etc., 
see §§ 143-129 et seq. As to contractor on municipal 
building giving bond, see § 44-14. 


5. To make such orders for the disposition or 
use of its property as the interest of the town 
requires. 

Cross References.—As to sale of municipal property, see 
also, §§ 160-59 through 160-61. As to reconveyance of prop- 
erty donated to municipality for a specific purpose, see § 
153-3. 

Power to Cede Away, or Control Public Affairs. — Mu- 
nicipal corporations may make authorized contracts, but 
they have no power under this section to make contracts or 
pass by-laws which shall cede away, control, or embarrass 
their legislative or governmental powers, or which shall 
disable them from performing their public duties. The 
receipt of $600 from a citizen in consideration of locating 
certain public buildings near his property so as to enhance 


the value is such a contract. Edwards vy. Goldsboro, 141 
Ne Go 16054645153 Se bn 0528 


6. To grant upon reasonable terms franchises 
for public utilities, such grants not to.exceed the 
period of sixty years, unless renewed at the end of 
the period granted; also to sell or lease, upon 
such conditions and with such terms of payment 
as the city or town may prescribe, any water- 
works, lighting plants, gas or electric, or any 
other public utility which may be owned by any 
city or town: Provided, that in the event of such 
sale or lease it shall be approved by a majority of 
the qualified voters of such city or town; and also 
to make contracts, for a period not exceeding 
thirty years, for the supply of light, water or other 
public commodity. 


Editor’s Note-—By amendment, Ex. Sess. 1921, the pro- 
vision for conditions and terms was inserted. 
Public Laws 1933, c. 69, amended this subsection by 


striking out a provision that the subsection should not ap- 
ply to Cumberland county. 

For Sale of Property-Held for Public Use.—The provision 
of section 160-59 in regard to sale at public out-cry is not 
applicable to sales under this section, and when the ap- 
proval of the voters is had there may be a. private sale 
of such property as is included in the provision of this sec 
tion. Section 160-59 is not applicable to property held in 
trust, Church v. Dula, 148 N. C. 262, 266, 61 S. E. 639, and 
it was for a sale of such property that this section wa: 
especially intended. See Allen vv. Reidsville, 178 N. C. 513, 
100 “Se Ey.) 267: 

In General.—Although the Utilities Commission is the 
principal agency for regulation of electricity rates in North 
Carolina, the municipalities still can, if they will, play an 
important part in view of this section. See 12 N. C. Law 
Rev., 294. 

Franchises for Use of Streets Must Be Expressly Con- 
ferred.—‘‘The law is well settled that the title either of 
the fee in the soil or an easement is vested in the munici- 
pality, in trust for the use of the people as and for a public 
highway, and that it cannot, without legislative authority, 
divert them from this use.’’ ‘Therefore a grant by a city 
of a franchise allowing gas pipes to be laid in its streets 
is void unless allowed by express legislation. Elizabeth 
City v. Banks, 150 N. C. 407; 64'S. E. 189. 

Duty Imposed with Franchise to Water Company.—The 
acceptance of a municipal franchise by a water company 
carries with it the duty of supplying water to all persons 
along the lines of its mains without discrimination and at 
uniform rates. Griffin v. Goldsboro Water Co., 122 N. ©. 
206, 30 S. E. 319. 

Same—Power to Repudiate.—A water company operating 
under a franchise-contract from a city or town, and receiv- 
ing the benefits and advantages arising thereunder, may not 
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repudiate the duty of supplying water free to public schools, 
ete., which it had expressly contracted to do in accepting 
the franchise containing such provision, and collect for 
water it had furnished them upon a quantum meruit or 
otherwise. Henderson Water Co. v. ‘Trustees, 151 N. C. 
Ue ey SR MOS AEE ; 

Rights of Abutting Owners.—As against the rights of 
abutting owners the municipal authorities have no power 
to grant to a railroad company an easement to lay its track 
upon and operate its trains over the streets of a town, even 
though the title to the streets be in the town. Staton v. 
Atlantic: Coast, Line, Rk. Co. 147 Ne C. 428, 61 S. &. 455. 

Exclusive Privilege Unconstitutional. — Those provisions 
of an ordinance granting the exclusive privilege to construct 
and maintain water-works within the corporate limits of 
a town, and the exclusive use of its streets, alleys, side- 
walks, public grounds, streams and bridges, come within 
the confirmation of sec. 31, of Art. I, of the Constitution 
of this State, which declares that “‘perpetuities and monop- 
olies are contrary to the genius of a free State and ought 
not to be allowed.” Thrift v. Elizabeth City, 122 N. C. 31, 
B5,500S. Bs 349. 

License Not a Permanent Easement.—A license granted 
by a city to a railroad company to lay a track upon and to 
that extent use the streets, in the absence of an express 
power in the charter to do so, such license cannot be con- 
strued into a grant of a permanent easement. State v. 
Atlantic & N. C. R. Co., 141 N. C. 736, 53 S. E. 290. 

Power to Annul a License to a Street Railroad.—After a 
city, by ordinance, has granted a street railroad a right to 
construct its line over certain streets it cannot by subse- 
quent ordinance arbitrarily annul such license. Ry. Co. v. 
Asheville, 109 N. C. 688, 14 S. E. 316. 


7. To provide for the municipal government of 
its inhabitants in the manner required by law. 


Cited in State v. Vanhook, 182 N. C. 831, 833, 109 S. E. 
65. 


8. To levy and collect such taxes as are author- 
ized by law. 


Cress Reference——As to municipal taxation, 
et seq. 


9. To do and perform all other duties and pow- 
ers authorized by law. (Rev., s. 2916; Code, ss. 
HOt Stu a lOOl Ce Gore LOOD mCwLO sO BLOOM MCE OO. 
Peal m1 O1 Te Cx 23 te EX, BOCSSa 19215) Cad 851927, 
Cig 1983.6. 1099 .Crlo. 26oa:) 


Cross References.—As to authority of municipalities to co- 
operate in planning, constructing, and operating housing 
projects, see § 157-40 et seq. As to duty of governing body 
in city of over 10,000 to establish a juvenile court, see § 110- 
44. As to power to establish and maintain meat inspection, 
see § 106-161. As to power to contribute toward erection of 
memorials, see § 100-10. As to power to appropriate money 
for joint county and municipal hospitals, see § 131-46. As 
to power to make rules and regulations concerning motor 
vehicles, see § 20-169. As to authority to contribute to lo- 
cal organizations of state and federal agencies in war ef- 
fort, see § 153-9.1. 

Can Only Exercise Conferred Power. — A municipality 
has no inherent police powers, but can exercise only those 
conferred by the state, and any reasonable doubt concern- 
ing such powers is resolved against it. .State v. Dannen- 
berg, 150 N. C. 799, 63 S. E 946. 

(Parking Fee Not Authorized.—This section does not con- 
fer upon a municipality authority to enact, ordinances im- 
posing a parking fee or tharge for a parking space. Rhodes 
v. Raleigh, 217 N. C. 627, 9 S. E. (2d) 389. But see § 160- 
200. subsection 31, which was amended by Public Laws 
1941, cc. 153. and 319, after the decision in this case. 


see § 160-56 


§ 160-3. How corporate powers exercised.—The 
corporate powers can be exercised only by the 
board of commissioners, or in pursuance of resolu- 
tions adopted by them, unless otherwise specially 
provided by law. (Rev., s. 2917; Code, s. 703; C. 
S. 2624.) 

Cross Reference.—As to exercise of powers by governing 
body, see § 160-267 et seq. 

Majority of Those Present Validate an Ordinance.—If an 
act is to be done by an incorporated body, the law, resolu- 
tion or ordinance authorizing it to be done is valid if 


passed by a majority of those present at a legal meeting. 
Cleveland Cotton Mills v. Commissioners, 108 N. C. 678, 
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13 S. E. 271; LeRoy v. Elizabeth City, 166 N. C. 93, 81 S. 
E. 1072. 

§ 160-4. Application and meaning of terms.— 
This subchapter shall apply to all incorporated 
cities and towns where the same shall not be in- 
consistent with special acts of incorporation, or 
special laws in reference thereto, and the word 
“commissioners” shall also be construed to mean 
“aldermen,” or other governing municipal au- 
thorities. The sections relating to municipal or 
town elections shall apply to all cities and towns 
not expressly excepted by law. (Rev., s. 2918; 
Code mer s8oen Wastormes files: 29°90, 5.0625.) 


Cross Reference.—As to application of Municipal Corpora- 
tion Act of 1917, see § 160-193. 

What General Law Applies to.—A general law applies to 
all towns and cities in the state if it is not inconsistent with 
some special law or the charter of a town or city. State v 
Smith, 103 N. C. 403, 407, 9 S. E. 435. 

Inconsistent Laws—Which Prevails. — The general law 
holds in the absence of special laws. In case of special laws 
the general law is repealed only to the extent of a conflict. If 
there is no conflict the two may be construed in pari ma- 
teria. Raleigh v. Peace, 110 N. C. 32, 45, 14 S. EB. 521. 

Stated in Wilson v. Mooresville, 222 N. C. 283, 22 S. E. 
(2d) 997. 

Cited in dissenting opinion in Redmond v. Commissioners, 
106) NS Gon 122) STON Soe Byer 045; 


Art. 2. Municipal Officers. 
Part 1. Commissioners. 


. 
§ 160-5. Number and election The board of 
commissioners of each town shail consist of not 
less than three nor more than seven commission- 
ers, who shall be biennially elected by the quali- 
fied voters of the town, at the time and in the 
manner prescribed by law. (Rev., ss. 2917, 2919; 
Codée:4s:. 3787 -- Re Ce chris, 1-2 Crs 2626.) 


Cress References.—As to number of commissioners, see §§ 
160-198, 160-310, :160-317, and 160-340. As to the general 
election laws, see § 163-148 et seq. As to municipal elec- 
tions, see also § 160-29 et seq. 

§ 160-6. Number may be changed.—After the 
first election the voters of any town may, when- 
ever and as often as they choose, at the time of 
electing commissioners, and after due _ notice 
given thereof by the commissioners then in au- 
thority, by a majority of all the votes cast, alter 
the number of commissioners, so that the number 
be not more than seven nor less than three; and 
thenceforth the number of commissioners agreed 
on shall be chosen. (Rev., s. 2922; Code, s. 3791; 
Re Co, tise Garo. 26274) 


§ 160-7. Oath of office. — The commissioners 
shall take and subscribe an oath before some per- 
son authorized by law to administer oaths that 
they will faithfully and impartially discharge 
the duties of their office, and such oaths shall be 
filed with the mayor of such town and entered in 
a book kept for that purpose. (Rev., s. 2920; 
Codes snag Cl calli, sete 2Cwor 2025) 

Cross Reference.—As to oaths required, see §§ 11-6, 11-7, 
and 11-11. 

§ 160-8. Vacancies filled—In case of a vacancy 
after election in the office of commissioner the 
others may fill it until the next election. (Rev., 
ee F091*T Code: 1S So 9ote tenuate Lies. Os, Co: 


2629.) 
§ 160-9. Commissioners appoint other officers 
and fix salaries—The board of commissioners 


may appoint a town constable, and such other 
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officers and agents as may be necessary to en- 
force their ordinances and regulations, keep 
their records, and conduct their affairs; may de- 
termine the amount of their salaries or compen- 
sation; and also the compensation or salary of 
the mayor; may impose oaths of office upon them, 
and require bonds from them payable to the state, 
in proper penalties for the faithful discharge of 
their duties. (Rev., s. 2925; Code. s. 3800; R. C,, 
Ge Ti etd os 1862, 6c. bs -O. Sae6a0.) 

Cross Reference.—As to power to appoint a health officer, 
see § 130-31. 

Power to Appoint a Special Tax Collector.—Whenever the 
authorities of a town shall be commanded to levy and col- 
lect taxes they may appoint a special tax-collector to col- 
lect the same. But this power to appoint such a collector is 
additional, and does not abridge their right to require the 


collection to be made by the regular officer appointed for 
that purpose. Webb v. Beaufort, 88 N. C. 496. 


Compensation When no Salary Specified.—Where a mu-— 


nicipal corporation engages a commissioner of its sinking 
fund under the provisions of its charter, by which the in- 
cumbent was employed for a term of yeats continuously, his 
employment is that of a public officer, which precludes com- 
pensation based upon a quantum meruit, and he may not 
recover for his services in the abserce of express statutory 
provision. Borden v. Goldsboro, 173 N. C. 661, 92 S. E. 694. 

Applied«in Wadesboro v. Atkinson, 107 N. C. 317, 12 S. 
Ee c02) 

Cited in Wilson v. Mooresville, 222 N. C. 283, 22 S. E. 
(2d) 907. 


ante. 


§ 160-10. How elected; vacancy.—At the same 
time when commissioners are elected, the voters 
may by ballot, under the inspection of the same 
persons and under the same rules and regulations, 
elect a mayor of the town; and the person hav- 
ing the highest number of votes shall be declared 
elected. In case of vacancy in the office, the com- 
missioners may fill the same. (Rev., s. 2931; 
Codews?. 3794: 3R-ICacatii) 6 104@r Ss 2601s) 


Mayor. 


Cross References.—As to election of mayor under Plan 
“A” of municipal government, see § 160-309; under Plan 
“B,’”’ see § 160-316; under Plan ‘“‘C,’’ see § 160-335; under 


Plan “‘D,’’ see § 160-345. 
cancy, see -also § 160-274. 


As to governing body filling va- 


In General.—‘“The word ‘mayor’ first occurs in English 
history in 1189, when Richard I substituted a mayor for the 
two bailiffs of London. The Romans styled such officer ‘pre- 
fectus urbi,’ and originally the English title for such officer 
was either ‘bailiff’ or ‘portreeve,’ just as the sheriff (who 
had, however, far greater functions than our officer of that 
title) was ‘shirereeve,’ i. e., sheriff. In 5 Words and 
Phrases, 4450, it is said that the word mayor comes from an 
old English word ‘maier,’ which means ‘power,’ ‘authority,’ 
and not from the Latin ‘major’—greater. He represents the 
power and authority of the town, and the duty of presiding 
at meetings of the town commissioners is only one of the 
duties he exercises. While the power and duties of the 
mayor may vary according to the charter of the town or 
the laws of the state, it 1s probably without any exception 
his duty to execute the laws and local regulations of his 
city and to supervise the discharge of their duties by the 
subordinate officers of the city government. Such an office 
could not be left vacant, without public inconvenience, dur- 
ing the illness or absence of the incumbent, and hence our 
statute provides a mode of selecting a substitute, a pro tem. 
mayor, who shall ‘exercise his duties’-—meaning all his duties 
(for there is no restriction) and as fully as he could have 
done.”’ State v. Thomas, 141 N. C. 791, 793, 53 S. EB. 522. 


§ 160-11. Oath of office—The mayor, before 
some justice of the peace, or other person au- 
thorized by law to administer oaths, shall take and 
subscribe the oaths prescribed for public officers, 
and an oath that he will faithfully and impartially 
discharge the duties imposed upon him by law, 
which said oath shall be filed with the records of 
the town and be entered on the same book with 


CH. 160. MUNICIPAL CORPORATIONS 


§ 160-13 


the oaths of the commissioners. (Rev., s. 
Codess: S798! RivGeremii ts seat tC Sr 26325) 


Cross Reference.—As to oaths required, see $§ 11-6, 11-7 
and 11-11. 


2932; 


§ 160-12. Presides at commissioners’ meeting; 
mayor pro tem.—The mayor chall preside at the 
meetings of the commissioners, but shall have 
no vote except in case of a tie; arid in the event 
of his absence or sickness, the beard of commis- 
sioners may appoint one of their number pro 
tempore, to exercise his duties. (Rev., s. 2933; 
Code,’s. 37945) RG, Ch 11s, "sv 10s: Cr 8330937) 


Cross References.—As to veto power of mayor under Plan 
“A” of Municipal Government, see § 160-314; under Plan 
“B,” see § 160-323. As to power of mayor pro tempore, see 
§ 160-274. 

Mayor’s Power to Vote.—Ordinarily the office of mayor 
is of an executive or administrative character, and he is not 
permitted to vote except in cases where it is especially pro- 
vided. Markham y. Simpson, 175 N. C. 135, 95 S. E. 106. 

Powers of Mayor Pro Tem.—The appointment of a mayor 
pro tem vests him with all the powers of the mayor, includ- 
ing that of issuing warrants in criminal actions. State v. 
Thomas, 141 N. C. 791, 53 S. E. 522. 


§ 160-13. Mayor’s jurisdiction as a court.—The 
mayor of every city or incorporated town is here- 
by constituted an inferior court, and as such court 
such mayor shall be a magistrate and conserv- 
ator of the peace, and within the corporate limits 
of his city or town shall have the jurisdiction of 
a justice of the peace in all criminal matters 
arising under the laws of the state, or under the 
ordinances of such city or town. The rules of 
law regulating proceedings before a justice of the 
peace shall be applicable to proceedings before 
such mayor, and he shall be entitled to the same 
fees which are allowed to justices of the peace. 
(Rev., s. 2934; Code, s. 38818; 1871-2, c. 195; 
1876-7, c. 243; C. S. 2634.) 


Cross References.—As to jurisdiction of a justice of the 
peace in criminal matters, see §§ 7-129 and 7-211. As to 
rules of practice before:a justice, see § 7-149. As to fees 
allowed a justice, see § 7-134. As to jurisdiction of munici- 
pal recorder’s court, see § 7-190. See also § 7-223. As 
to municipal-county courts, see § 7-240. 

Jurisdiction of Mayor.—The legislature has power to grant 
to the chief officers of cities and towns all the jurisdiction 
which it could grant to judges of special courts under the 
constitution. State v. Pender, 66 N. C. 314. 

“The duties of a mayor are to cause the laws of ‘the city 
to be enforced, and to superintend inferior officers.” State 
Vit hnomas, 14) aNes Ci 70/02 oso. LEE oe. 

The mayors of towns and cities have jurisdiction of the 
offense of violating town or city ordinances. State v. Wil- 
son, 106 N. C. 718, 11 S. E. 254. They also have the same 
criminal jurisdiction within the corporate limits as a justice 
of the peace. Greensboro v. Shields, 78 N. C. 417. They 
occasionally have concurrent jurisdiction in such matters. 
State v. Cainan, 94 N. C. 880. 

Jurisdiction as to Establishing Streets. — The Mayor’s 
Court has jurisdiction of a case inewhich the controversy is 
whether or not a public street has been established, and 
whether or not a certain party obstructed it in violation of 
an ordinance. Such a controversy is not as to title to the 
land for if the street is established title is not material. 
Henderson y. Davis, 106 N. C. 88, 11 S. E. 573. 

Proceedings in Mayor’s Court Not a Bar to Prosecution 
in Higher Courts. — A conviction of violating a city ordi- 
nance punishing the disturbance of the good order and 
quiet of the town by fighting is not a bar to a prosecution 
by the State for an assault. State v. Taylor, 133 N. C. 
7595746" 9. bran: 

Statute Must Be Set Out.—In a trial before a mayor the 
statute or ordinance that the accused is prosecuted under 
must be set out, and the o1e he is prosecuted under con- 
formed to. Greensboro v. Shields, 78 N. C. 417. 

Punishment for Contempt.—In In re Deaton, 105 N. C. 59, 
11 S. E. 244, it is decided that the power given justices of 
the peace by sec. 5-6, is extended to mayors by this section. 
But, in fact, the power to punish for contempt is inherent 
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in all courts and essential to their existence. State v. Ai- 
ken, 113 N. C. 651, 652, 18 S. E. 690. 


Every ‘court inherently possesses power to fine for con- 


tempt. As the mayor’s court is ‘“‘an inferior court’ it 
possesses this power. In re Denton, 105 N. C. 59, 11 S. E. 
244. 


Warrant Must Set Forth Ordinance —A _ warrant for 
violating a town ordinance, held bad for omitting to set 
forth the act of assembly by virtue of which the ordinance 
was passed, may be amended after verdict om payment of 
costs. Commissioners vy. Frank, 46 N. C. 436, cited in 
moteseings 1). Rs “A. 5942:139) RA 1673: 

Right of Removal.—One prosecuted before a mayor for 
violating a town ordinance is not entitled to a removal un- 
der section 7-147, for that section is applicable only to 
Justices of the Peace. Although the two officers exercise 
concurrent jurisdiction in some matters, they are distinct. 
State v. Joyner, 127 N. C. 541. 37 S. E. 201. 

Applied in State v. Peters, 107 N. C. 876, 12 S. E. 74; 
State v. Cainan, 94 N. C. 8%, 882; State v. Smith, 103 N. 
540357 9S. 1.0435; 

Cited in Paul v. Washington, 134 N. C. 363, 47 S. E. 793; 
Board v. Henderson, 126 N. C. 689, 36 S. E. 158; School 
Directors v. Asheville, 137 N. C. 503, 509, 50 S. E. 279; 
Barnes v. Cherry, 190 N. C. 772, 130 S. EB. 611. 


§ 160-14. Enforce ordinances and penalties.—As 
such court the mayor shall have authority to hear 
and determine all cases that may arise upon the 
ordinances of the city or town; to enforce penal- 
ties by issuing execution upon any adjudged vio- 
lation thereof, and to execute the laws and rules 
that may be made and provided by the board of 
commissioners of the city or town for the gov- 
ernment and regulation of the city or town; but 
in all cases any person dissatisfied with the judg- 
ment of the mayor may appeal to the superior 
court as in case of a judgment rendered by a 
justice of the peace. (Rev., s. 2935; Code, s. 3819; 
1876-7, c. 243, s. 2; C. S. 2635.) 

Cross References.—As to punishment for violation of an 
ordinance, see § 14-4. As to appeal from judgment ren- 
dered by a justice of the peace, see § 7-177 et seq., and also 
§ 1-299. As to the adoption of ordinances, see § 160-270. 

Superior Court’s Jurisdiction Over Ordinances. — An 
offense against a city must be punished under the ordinances 
of the city, and the superior court has no jurisdiction. 
State v. White, 76 N. C. 15; State v. Threadgill, 76 N. C. 
17. This is true if the city ordinance does not conflict with 
the general law. When there is a conflict the general law 
prevails, and the superior court has jurisdiction. Washing- 
ton v. Hammond, 76 N. C. 33. The right of appeal to the 
superior court preserves the constitutional rights of one 
convicted in a mayor’s court. State v. Brittain, 143 N. C. 
bos. O/ Se En ooze. 

Cited in Guano Co. v. Tarboro, 126 N. C. 68, 70, 35 S. E. 
231. 

§ 160-15. May sentence to work on streets.—In 
all cases where judgments may be entered up 
against any person for fines, according to the laws 
and ordinances of any incorporated town, and the 
person against whom the same is so adjudged 
refuses or is unable to pay such judgment, the 
mayor before whom such judgment is entered 
may order and require such person, so convicted, 
to work on the streets or other public works until, 


at fair rates of wages, such person shall have 


worked out the full amount of the judgment and 
costs of the prosecution; and all sums received 
for such fines shall be paid into the treasury. No 
woman shall be worked on the streets. (Rev., s. 
2937: Code, s: 3806; 1897, c. 270; 1899, c. 128; 
1866-7, c, 13: C. S. 2636.) 

A Fine is Treated as a Debt.—A fine or penalty imposed 
by a municipal ordinance is treated as a debt, and, under 
Art. 1, sec. 16, of the Constitution, a person from whom it ts 
attempted to be collected is exempt from arrest, but he may 
be indicted and punished for the criminal offense of violation 


of the ordinance for which it is imposed, under the statute. 
State v. Earnhardt, 107 N. C. 789, 12 S. E. 426. 
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§ 160-16. Mayor certifies ordinances on appeal. 
—In all cases of appeal from a mayor’s court to 
the superior or other court of appeal, when the 
offense charged is the violation of a town 
ordinance the mayor shall send with the papers 
in the case a true copy of the crdinance alleged 
to have been violated, and shail certify under 
his hand and seal that said ordinance was in 
force at the time of the alleged violation of the 
same. (Reyv., s. 2936; 1899, c. 277; C. S. 2637.) 


Cross Reference.—As to how ordinance is 
proved, see §§ 160-272 and 8-5. 

In General.—This section is construed with section 8-5 
and a certificate or affidavit stating that the attached paper 
is a copy of the ordinance is sufficient to admit it in evi- 
dence, although it is not certified that it was in force at the 
time of the alleged violation. But anything other than strict 
compliance with this section is not commended. State v. 
Abernethy, 190 N. C. 768, 130 S. E. 619. 

Place. of Signature.—‘‘The failure of the mayor to sign 
the certificate at the bottom does not render it invalid, for 
the place of the signature is not material. It may be at the 
top, or in the body, of the instrument, as well as at the 
foots »Burriss) y. starr, 165 INe-C. 16575281, S. EB: 929, 1b is 
well settled in this State that when a signature is essen- 
tial to the validity of an instrument, it is not necessary that 
the signature appear at the end, unless the statute uses the 
word “subscribe.’”’ Richards v. Lumber Co., 158 N. C. 54, 56, 
73 S. E. 485; Devereux v. McMahon, 108 N. C. 134, 12 S. E. 
902; Boger v. Lumber Co., 165 N: C. 557, 81 S. E. 784.’” 
State v. Abernethy, 190 N. C. 768, 770, 130 S. E. 619. 

Records Kept by Clerk Evidence of Ordinance.—The rec- 
ords of the proceedings of the Board of Aldermen, kept 
by the town clerk, is competent evidence of town ordinances. 
Statesv. Irvin. 126 Ni; 'C. 589; 35-5... 430, 


pleaded and 


Part 3. Constable and Policemen. 


§ 160-17. Constable to take oath of office.—The 
town constable shall, before some person au- 
thorized to administer oaths, take and subscribe to 
the oaths prescribed for public cfficers, and an 
oath that he will faithfully and impartially dis- 
charge the duties of his office according to law, 
which said oath shall be filed with the mayor 
and entered in a book with the oaths of the com- 
missioners. (Rev., s. 2938; Code, s. 3808; R. C.,, 
foe ill, SPOR ACL Sp ePGRER) 

Cross Reference.—As to oaths prescribed for public offi- 
cers, see §§ 11-6, and 11-7. 

Applied in Wadesboro vy. Atkinson, 107 N. C. 317, 320, 12 
S. E. 202. 

Cited in Paul v. Washington, 134 N. C. 363, 47 S. E. 793. 

§ 160-18. Power and duties of constable.—As 
a peace officer, the constable shall have within the 
town all the powers of a constable in the county; 
and as a ministerial officer, he shall have power to 
serve all civil and criminal process that may be 
directed to him by any court within his county, 
under the same regulations and penalties as pre- 
scribed by law in the case of other constables, 
and to enforce the ordinances and regulations of 
the board of commissioners as the board may 
direct. Whenever any process or other notice is 
so directed as to authorize a township constable 
to execute the same a town constable in that 
county may execute the same without any more 
specific direction: Provided, such town con- 
stable shall be required to give bond for perform- 
ance of his duties such as is required of town- 
ship constables who execute civil process. (Rev., 
s. 2939; Code, ss. 3808, 3810; R. C., c. 111, s. 20; 
1S Ore CreZ Old SOtg CAO OOO (Car LOS ar LOO tenCs 
52, s. 1; C. S. 2639.) 


Cross Reference.—As to powers, duties, 
township constables, see § 151-1 et seq. 
Process Must Be Directed to Constable.—The Court held 


bond, etc., of 
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in Davis v. Sanderlin, 119 N. C. 84, 25 S. E. 815, that process 
could not be served by a constable outside of his town or 
city, where the process was directed to ‘‘any constable or 
other lawful officer of said county,’ and that to enable a 
constable of a city or town to serve court process, such 
process must be directed (addressed) to him, as required, 
not necessarily by name, but officially as the constable of 
his city or town. And the law is the same if a constable 
undertakes to execute process within the limits of the town 
or city. In all cases where constables undertake to execute 
process under this section they can do so only in those 
cases where the process is directed (addressed) to them as 
constables of such city or town. Forte v. Boone, 114 N. C. 
176, 19 S. E. 632; Baker v. Brem, 126 N. C. 367, 370, 35 S. E. 
630; Upper Appomattox Co. v. Buffalo, 121 N. C. 37, 27 S. 
E. 999, 

Authority to Serve for Superior Court.—A constable has 
no authority to serve any paper for the superior court that 
is not process. Forte v. Poone, 114 N. C. 176, 19 S. E. 632. 

Power to Arrest Restricted.—The powers conferred upon 
city and town constables are limited, in respect to arrests 
without warrant, to the territory embraced within the cor- 
porate boundaries; but when the constable is acting under 
a valid warrant from duly authorized officer, he may make 
arrests at any place within the county in which such city 
or town is situated. State v. Sigman, 106 N. C. 728, 11 S. 
#7520: 

In the absence of statutory authority, the power of a sher- 
iff or other peace officer is limited to his own county, town- 
ship, or municipality, and he cannot without a warrant 
make an arrest out of his own county, township, or munic- 
ipality, where the person to be arrested is charged with the 
ccmmission of a misdemeanor—beyond such limits his right 
to arrest is no greater than that of a private citizen. Wil- 
son v. Mooresville, 222 N. C. 283, 22 S. E. (2d) 907. 

Same—Failure to Carry Prisoner before Magistrate for 
Investigation.—A town constable who fails to carry a drunk 
arrested without warrant before magistrate for investigation 
of charge but instead releases him from “lockup” upon hry 
becoming sober is guilty of assault and battery. State v. 
Parker, 75 N. C. 249. 


§ 160-19. Constable as tax collector.—The con- 
stable shall have the same power to collect the 
taxes imposed by the commissioners as_ sheriffs 
have to collect the taxes imposed by the county 
commissioners, and he may be required by the 
commissioners to give bond, with sufficient surety, 
payable to the state of North Carolina, in such 
sum as the commissioners may prescribe, to ac- 
count for the same; upon y,hicn suit may be 
brought by the commissioners as upon the bonds 
of other officers. The bond of the constable shail 
be duly proved, before the mayor and commis- 
sioners, and registered in the office of the regis- 
ter of deeds. (Rev., s. 2940; Code, s. 3809; R. C., 
ce 191, 8221 Cr S72640;) 

Special Tax Collector Does not Effect Duty of Constable. 
—An act providing for the appointment of a special tax 
collector to collect taxes to pay a judgment against a town 
does not abridge the authority cf the city to require the 
constable to collect the taxes, but only affords increased 
facilities for fulfilling the orders of the court without over- 


taxing existing collecting officers. Webb v. Beaufort, 48 
N. C. 496. 

Liable for Failure to Perform Duty.—A constable of a 
town appointed to collect taxes is liable for his failure to 
perform his duty. He cannot take advantage of any irregu- 
larity of form to avoid liability. Wadesboro v: Atkinson, 
LOZ Como Iy a eon co 


§ 160-20. Policemen appointed—The board of 
commissioners may appoint town watch or police, 
to be regulated by such rules as the board may 
prescribe. (Rev., s. 2926; Code, s. 3803: R. C, 
Ceiddiivesset bee Cr S aD 64in) 


§ 160-21. Policemen execute criminal process.— 
A policeman shall have the same authority to 
make arrests and to execute criminal process, 
within the town limits, as is vested by law in a 
sheriff. (Rev., s. 2927; Code, s. 3811; C. S. 2642.) 
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Cross Reference.—As to arrest generally, see § 15-39 et 
seq. 

In General—Where a town charter provides for the ap- 
pointment of a chief of police or marshal and declares that, 
in the execution of process, he shall have the same power, 
etc., which sheriffs and constables have, the service by such 
officer of a summons directed to “the sheriff of W. county 
or town constable of W. town” is valid. Lowe v. Harris, 121 
Ne GH287, 028 Sa bewooe 

Power to Arrest Limited.—The power of a police to arrest 
without a warrant is restricted to the corporate limits of the 
city, and an arrest out of the limits without a warrant for 
the breach of an ordinance is an assault. Sossamon y. 
Cruse, 133° N. C.- 470; 45 “S. EB 757. “See also, Wilson’ v. 
Mooresville, 222 N. C. 283, 289, 22 S. E. (2d) 907. 

A policeman has the authority under general statute to 
deputize a citizen to aid him in serving a warrant for breach 
of the peace, a policeman being given the same authority, 
within the town limits, in making arrests as a_ sheriff. 
Tomlinson v. Norwood, 208 N. C. 716, 182 S. EK. 659. See 
§§ 14-224 and 15-45. ; 

Arrest without a Warrant.—A police officer may arrest 
without warrant for violation of municipal ordinances, com- 
mitted in his presence; but the offender must be taken be- 
fore the mayor as soon as practicable, a warrant obtained 
and trial had. State v. Freeman, 86 N. C. 683. But to make 
an arrest out of the town limits he must do so under a 
warrant or by virtue of sections 15-40, 15-41. Martin v. 
Houck, 141 N. C. 317, 54 S. E. 291, otherwise the arrest will 
be an assault. Sossamon v. Cruse, 133 N. C. 470, 45 S. E. 
Ee 

An instruction to the effect that police officers had a right 
to enter a cafe without a warrant and make whatever in- 
vestigation they deemed necessary is held without error, 
since the officers have a right to enter a public place as in- 
vitees unless forbidden to enter therein, and further, officers 
may enter public or private property upon hearing a dis- 
turbance therein and make an arrest without a warrant to 
prevent a breach of the peace. State v. Wray, 217 N. C. 167, 
7S. E.: (dd) 468. 

Force Allowed in Making Arrests.—If an officer is resisted 
in making an arrest, he may use that degree of force which 
is necessary to the proper performance of his duty; and, 
after an accused person is arrested, the officer is justified 
in the use of such force as may be necessary, even to taking 
life, to prevent his escape, whether the offense charged is a 
felony or misdemeanor. He may take such precautions as 
handcuffing or tying the prisoner. State v. Sigman, 106 N. 
Gi 57285) Vile Saeko 520: 

Authority Does Not Give Right to Kill or Injure One 
Charged of Misdemeanor.—When a person charged with a 
misdemeanor is fleeing from arrest, and an officer shoots 
him, such officer. is guilty of assault. If death results the 
officer is guilty of murder if he intended to kill; manslaugh- 
ter if unintentional. Sossamon vy. Cruse, 133 N. C. 479, 45 
Si). 7573 state: yo Sigman, 106) No °C. 728) 732) des; Be pale 

Cited in Paul v. Washington, 134 N. C. 363, 47 S. E. 793. 


Part 4. Planning Boards. 


§ 160-22. Creation and duties.—Every city and 
town in the state is authorized to create a board 
to be known as the Planning Board, whose duty 
it shall be to make careful study of the resources, 
possibilities and needs of the city or town, partic- 
ularly with respect to the conditions which may 
be injurious to the public welfare or otherwise 
injurious, and to make plans for the development 
of the municipality. The governing body of 
such city or town desiring to establish such local 
planning board shall appoint not less than three 
nor more than five on said board. (1919, c. 23, 
s. 1; C.-S. 2643.) 


Editor’s Note.—In North Carolina, the beginning of munic- 
ipal zoning is seen in the statute of 1919 authorizing cities 
and towns to create planning boards. ‘This was followed in 
1923 by the general zoning law, Pub. Laws, 1923, ch. 250, 
§ 160-172 et seq. of the General Statutes. See 5 N. C. Law 
Rev. 240. 

§ 160-23. Board to make reports—The board 
shall make a report at least annually to the gov- 
erning body of the city or town, giving informa- — 
tion regarding the condition of the city or town, 
and any plans or proposals for the development of 
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the city or town and estimates of the cost there- 
Gtr (19205, Cx 23, Ss) 95°C, S,.226445) 


§ 160-24. Expenses provided for—The govern- 
ing body of such city or town may appropriate 
to such local planning board such amount as they 
may deem necessary to carry out the purposes 
of its creation, and for the improvement of the 
municipality, and shall provide what sums, if 
any, shall be paid to said board as compensation. 
(0105.23, s8¢ CoS: 26455) 


Bante. 


§ 160-25. Must be voters in town or city.—No 
person shall be mayor, commissioner, intendant 
of police, alderman or other chief officer of any 
city or town unless he shall be « qualified voter 
therein (REVS +s1(2941- Code, is, 8796581870=1, c. 
PAsHios Cao 26465) 

Cross Reference.—As to removal when person unlawfully 
holds office, see § 1-515. 

Effect of Statute after Election.—While there can be no 
serious doubt of the right of a corporate body to:vacate the 
seat of a corporate officer for adequate causes arising sub- 
sequent to taking his seat, since the case of Rex v. Rich- 
ardson, 1 Burr., 539, decided by Lord Mansfield and followed 
by numerous others, there has been no precedent for de- 
priving a member of his place by the action of a munici- 
pal body of which he is a member for any pre-existing im- 
pediment affecting his capacity to hold the office. Ellison v. 
Raleigh, 89 N. C. 125, 127. 

Applied in Foard v. Hall, 111 N. C. 369, 16 S. E. 420. 

§ 160-26. Refusal to qualify and act.—Every 
person elected “or appointed commissioner, mayor, 
or town constable, who, after being duly noti- 
fied, shall neglect or refuse to qualify and per- 
form the duties of his office or appointment, shall 
pay twenty-five. dollars, one-half to the use 
of the town and the other half to the use of any 
person who will sue for the same. (Rev., s. 2942; 
Mode seoslesthk ec: 111 S229 Ch Se 2647) 

Cross Reference.—As to time for mayor elected under 
plans A, B, C, and D to qualify, see § 160-307. 

Constitutionality—The provisions of this section are not 
in conflict with Art. 1, sec. 17, of the Constitution. London 
v. Headen, 76 N. C. 72. 


§ 160-27. Hold office until successor qualified. 
—Whenever the day of election shall be altered, 
the officers of the corporation elected or ap- 
pointed before that day shall hold their places 
till the day of election, and until other officers 
shall be elected or appointed and qualified. And 
they shall hold their offices in like manner when 
there is any failure to make the annual election. 
Uievous, 294351 Code, Ss. 3792: R..C. Gaull dove. C: 
S. 2648.) 

Part 6. Reduction of Salaries. 


General Qualification of Officers. 


§ 160-28. Of officers and employees notwith- 
standing legislative enactment. — Whenever the 
salary of any officer or employee of any county, 
city, town, or other municipality has been fixed 
by legislative enactment, the governing body of 
such county, city, town, or other municipality 
may reduce such salary by an amount not to ex- 
ceed ten per cent of the salary as so fixed: Pro- 
vided, this section shall not apply to salaries of 
teachers or other officers in the public schools. 
(1931, c. 429, s. 21.) 


Art. 3. Elections Regulated. 


§ 160-29. Application of law, and exceptions.— 
All elections held in any city or town shall be 


3—50 
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held under the following rules and regulations, 
except in the cities of Charlotte, Fayetteville and 
Greensboro, and in the town of Graham, and in 
the towns in the counties of Bertie, Cabarrus, 
Caldwell, Catawba, Chowan, Davidson, Edge- 
combe, Gaston, Lenoir, Nash, Pitt, Robeson, 
Stokes, Surry, Vance, Wayne and Wilson. (Rev., 
Se 2044" LOOUR IC 150,755.01, ols) L903 4cc, 184, 213) 
626, 769, 777; 1907, c: 165; Ex. Sess.)1908). c. 63% 
LGOS TG. SOon LISI CHOU lObo mee OPe LISD ,Cn eo. 
$.)1, Gp3b8: Cas. 2649.) 

Local Modification.—Gaston, 
161, 

Cress References.—As to application of general election 
laws to cities and towns, see § 163-148. As to primaries 
in municipalities operating under Plan C of the Act of 1917, 
see § 160-335. 

Editor’s Note—The Act of 1931 struck out 
County formerly appearing in this section. 

Public Laws 1933, c. 102, omitted the town of Shelby, from 
the list of excepted places. 

Public Laws of 1935, chapter 215, omitted ‘‘Mitchell’’ 
from the list of counties. Chapter 253 added the town of 
“Graham’”’ to the excepted list. 

Cited in Hendersonville v. Jordan, 
167. 


§ 160-30. When election held. — In all cities 
and towns an election shall be hela on Tuesday 
after the first Monday of May, one thousand nine 
hundred, and five, and biennially thereafter. (Rev., 
Se 2945 1901,.c. 750,.S~ 19; 1907, cs 165;.G. S. 12650.) 


Local Modification.—Harnett; C. S. 2650; Harnett, Town of 
Dunn: 1925, c. 67; Mitchell, Town of Spruce Pine: 1935, c. 
215. 

Applied in Hendersonville v. Jordan, 150 N. C. 35, 63 S. E. 
167. 


Town of Belmont: 1935, c. 


Columbus 


TSONIN iGo 50 63'S. mnes 


§ 160-31. Polling places. — There shall be at 
least one polling place in each ward in the town 
or city, if the said town or city is divided into 
wards; and if not divided into wards, then there 
shall be as many polling places as may be estab- 
lished by the governing body of said town or 


city, -GRevs s)2946; 1901), c'750, 1s. 23 CAS /2651,) 
Lecal Modification—Alamance, Town of Graham: 1943, 
ca ol. 


Cross Reference.—See also, § 163-163. 

In General.—The general law clearly contemplates that the 
polling place should be fixed by the governing authorities 
of the city or town; and these places are, as a rule, of the 
substance (McCrary on Elections, sec. 141) and should be 
established and fully advertised. Hendersonville v. Jordan, 
NING (0, Shy Sh, GS, 185 alae 


§ 160-32. Registrars appointed—The board of 
commissioners shall select, at least thirty days be- 
fore any city or town election, one person for 
each election precinct, who shall act as registrar 
of voters for such precinct; and shall make publi- 
cation of the names of the persons so selected, 
and of the time of the election, at the town or city 
hall, or at the usual place of holding the mayor’s 
court, immediately after such appointment, and 
shall cause a notice to be served upon the regis- 
trars by the sheriff of the county or the township 
constable. If any registrar shall die or neglect to 
perform his duties, said governing body may 
appoint another in his place. (Rev., s. 2947; 1901, 
c. 750, s. 5; 1903, c. 613; C. S. 2652.) 

Local Modification.—Alamance, Town of Graham: 
8535 


§ 160-33. Registrars take oath of office—-Be- 
fore entering upon the duties of his office each 
registrar shall take an oath before some person 
authorized by law to administer oaths to faith- 


19355. 
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fully perform the duties of his office as registrar. 
(Rev., s. 2948; 1901, c. 750, s. 6; C. S. 2653.) 


Cross Reference.——As to oath taken by registrars and 
judges of elections, see § 163-164. 

In General. — Even if no oath is administered to the 
elector or the registrar, the registration must be accepted 
as the act of a public officer. State v. Nicholson, 102 N. C. 
465, 9 S. E. 545. 

Freeholders Not Required.—The registrars are not re- 
quired to be freeholders. Hendersonville v. Jordan, 150 N. 
Cero Odn os WpslOs 


§ 160-34. Registration of voters.—It shall be 
the duty of the board of commissioners of every 
city and town to cause a registration to be made 
of all the qualified voters residing therein, under 
the rules and regulations prescribed for the regis- 
tration of voters for general elections. And 
where there has been a registration of voters, 
the board of commissioners may, in its discre- 
tion, order a new registration of voters; and un- 
less such new registration shall be ordered, the 
election shall be held under the existing registra- 
tion, with such revision as is herein provided. 
(Rev., c. 2949; Code, s. 3795; 1901, c. 750, s. 3; C. 


S. 2654.) 

Local Modification.—Alamance, Town of Graham: 
Kh E 

Cross Reference.—As to qualification and _ registration 
of voters, see N. C. Constitution, Art. VI, §§ 2 and 3, and 
§ 163-29 et seq. 

Qualified Voter.—A ‘‘qualified voter” is one duly regis- 
tered. Southerland v. Goldsboro, 96 N. C. 49, 1 S. E. 760. 

When a town charter provides for registration biennially, 
one registering as required by. the charter answers the re- 
quirement, and should be allowed to vote in all city elections. 
In case a registration is called for by the corporate authori- 
ties notice must be given as provided by the preceding sec- 
tion and failure to give such notice will not give the city 
authorities powcr to Geprive one of the right to vote under 
his regular registration. Smith v. Wilmington, 98 N. C, 
343, 4 S. E. 489. 

In General.—The words “general elections’ refer not to 
an election purely local. but to one held throughout the 
State, when the books are required to be kept open for 
twenty days. If it was intended to refer to municipal elec- 
tions, the Legislature would not ha~e used the word ‘‘gen- 
eral,” but the word “regular,” the former word being 
chosen as having a definite and well understood meaning 
and as contradistinguished from ‘‘local’’ or “municipal.’’ 
Hardee v. Henderson, 170 N. C. 572, 574, 87 S. E. 498. 

Under this statute vote.s at municipal elections must have 
the same qualifications as are required in general elections, 
i. e., in elections for state and county. State v. Viele, 164 N. 
225324580. Ss 408. 

How Notice Given.—‘‘In the case of Iawson v. Ry. Co., 
30 Wis., 597, it was held: ‘Under a statute requiring the 
notice of election to be given by the board of supervisors of 
a town, it may be given by order of the board signed only 
by the clerk.’” Briggs v. Raleigh, 166 N. C. 149, 154, 81 S, 
E. 1084. 

Cited in Gower v. Carter, 195 N. C. 697, 143 S. E. 513. 


1935, ¢. 


§ 160-35. Notice of new registration.—In the 
event a new registration is ordered the board of 
commissioners shali give thirty days notice there- 
of by advertisement in some newspaper, if there 
be one published in the town or city, and if there 
be none so published, then in three public places 
in the city or town. (Rev., s. 2950; 1901, c. 750, 
B. 4; C. S$) 2655. 

Local Modification:—Alamance, Town of Graham: 1935, c. 
353. 

§ 160-36. Registration books revised. — Each 
registrar shall be furnished with registration 
books, and it shall be his duty to revise the regis- 
tration book of his precinct in such manner that 
said books shall show an accurate list of the 
electors previously registered in such ward or 
precinct and still residing therein, without re- 


CH. 160. MUNICIPAL CORPORATIONS 


§ 160-40 


quiring such electors to be registered anew. 
(Rev., s. 2951; 1901, c. 750, s. 6; C. S. 2656.) 


§ 160-37. Time for registration.—Each regis- 


trar shall, between the hours of nine o’clock a. m. 


and five o’clock p. m. on each day (Sunday ex- 
cepted) for seven days preceding the day for clos- 
ing the registration books, as hereinafter provided, 
keep open said books for the registration of any 
new electors residing in the precinct, and entitled 
to register, whose names have never before been 
registered in such precinct, or do not appear in 
the revised list. Such books shali be open until 
nine o'clock p. m. of each Saturday during such 
registration period and shall be closed for regis- 
tration on the second Saturday betore each -elec- 
tions (Revais. 2952: 19014:6):7504 6562 Gs Seber) 


_Editor’s Note.—This section was intended for the regis- 
tration of new voters and not for the registration of all the 
voters. Section 163-31 provides for registration of all the 
voters. Hardee v. Henderson, 170 N. C. 572, 87 S. E. 498. 

Section Only Directory.—‘‘The fact that the registration 
book was not kept open during the whole prescribed period, 
on the Saturday before the election, cannot be allowed to 
render the election void, when it was kept open for inspection 
up to 2 p. m., and no one was denied the opportunity of 
examining it or sought it afterwards. ‘This does not vitiate 
the election.’’ State v. Nicholson, 102 N. C. 465, 476, 9 S. E. 
545. 

The two propositions settled by Hill v. Skinner, 169 N. 
C. 405, 86 S. E. 351, were these: 

¥. While the law providing for notices of election and the 
registration of voters is mandatory as to the officers re- 
quired to give such notice, it is only directory where a fair 
election has been held and voters were not deprived of their 
right of suffrage, in which case the failure to give notice 
is not ground for disturbing the election where the result 
could not have been otherwise. 

2. Though registration books which by law should have 
been kept open twenty days were kept open only for eight 
days, the election will not be set aside where there was an 
extremely large registration and it did not appear that any 
voters were deprived of their rights or that a longer period 
of registration would in any way have affected the result. 
Hardee v. Henderson, 170 N. C. 572, 574, 87 S. E. 498. 


§ 160-38. Registration on election day.—No 
registration shall be allowed on the day of elec- 
tion, but if any person shall give satisfactory 
evidence to the registrar and judges of election 
that he has become of the age of twenty-one years 
or otherwise has become qualified to register and 
vote since the registration books were closed for 
registration, he shall be allowed to register and 
votesq (Revi, S$: 2953; 1907, 6.750.618; Cas cpenan 


§ 160-39. Books open for challenge.—On the 
second Saturday before the election the registra- 
tion books shall be kept open at the polling place 
in the precinct for the inspection of the electors 
of the precinct, and any of such electors shall be 
allowed to,object to the name of any person ap- 
pearing on said books. (Rev., s. 2955; 1901, c. 
R506 S70. yo mebone) 

§ 160-40. Practice in challenges.—When a per- 
son is challenged the registrar shall enter upon 
his books opposite the name of the person ob- 
jected to the word “Challenged,” and the regis- 
trar shall appoint a time and place, on or before 
the Monday immediately preceding election day, 
when he, together with the judges of election, 
shall hear and decide the objection, giving per- 
sonal notice to the voter so objected to; and if 
for any cause personal notice cannot be given, 
then it shall be sufficient to leave a copy thereof 
at his residence. If any person challenged shall 
be found not duly qualified, the registrar shall 
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erase his name from the books. They shall hear 
and determine the cause of challenge under the 
rules and regulations prescribed by the general 
law regulating elections for members of the gen- 
eral assembly. (Rev., s. 2956; 1901, c. 750, ss. 
7,9; C. S. 2660.) 


§ 160-41. Judges of election.—The board of com- 
missioners shall appoint, at least thirty days be- 
fore any city or town election, two judges of elec- 
tion, who shall be of different political parties 
where possible, and shall be men of good charac- 
ter, able to read and write, at each place of 
holding election in said city or town, who, before 
entering upon the discharge of their duties, shalt 
take an oath, before some person authorized by 
law to administer oaths, to conduct the election 
fairly and impartially, according to the constitu- 
tion and laws of the state. (Rev., s. 2958; 1901, 
G50. S67 >) Ca.5..2661;) 


Local Modification—Alamance, Town of Graham: 1935, ec. 
353. 

Cross Reference.—As to oath taken by judges of election, 
see § 163-164. 

Applied in Hendersonville v. Jordan, 150 N. C. 35, 63 S. E. 
67. 


§ 160-42. Vacancies on election day.—If any va- 
cancy shall occur on the day of election in the 
office of registrar, the same shall be filled by the 
judges of election, and if any vacancy shall occur 
on that day in the office of judge the same shall 
be filled by the registrar; vacancies occurring at 
any other time shall be filled by the board of com- 
missioners. (Rev., s. 2954; 1901, c. 750, s. 20; C. S. 
2662.) 


§ 160-43. Judges superintend election. — The 
judges of election shall open the polls and super- 
intend the same until the close of election; they 
shall keep poll books in which shall be entered 
the name of every person who shall vote, and at 
the close of the election they shall certify the 
same over their proper signatures and deposit 
them with the board of commissioners. (Rev., s. 
2959; 1901, c. 750, s. 7; C. S. 2663.) 


§ 160-44. When polls open and close.—The polls 
shall be open on the day of election from six- 
thirty o’clock A. M. until six-thirty o’clock P. M. 
Eastern Standard Time, and no longer; and each 
person whose name may be registered shall be 
entitleduto vote. i( Rev, Ss) 29601901, nc. a750,"s: 
10; 1941, c. 222; C. S. 2664.) 


Nod) 

§ 160-45. Who may vote.—All qualified electors, 
who shall have resided for four months imme- 
diately preceding an election within the limits of 
any voting precinct of a city or town, and not 
otherwise, shall have the right to vote in such pre- 
cinct for mayor and other city o~ town officers. 
(Rev., s. 2961; 1901, c. 750, s. 9; C. S. 2665.) 

Cross Reference.—As to qualification of voters, see N. C. 
Constitution, Art. VI, §§ 2 and 3. 

Qualification for Municipal Suffrage.—Qualifications for 
voting in a municipal election are the same as in a general 
People v. -Canaday, 73 N. C. 198, 21 Am. Rep. 465; 
State v. Viele, 164 N. C. 122, 80 S. E. 408; Gower v. Carter, 
194 N. C. 293, 139 S. E. 604. 


§ 160-46. Ballots counted.—When the election 
shall be finished the registrar and judges of elec- 
tion shall open the boxes and count the ballots, 
reading aloud the names of the persons which 
shall appear on each ballot; and if there shall be 
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two or more ballots rolled up together, or any 
ballot shall contain the names of more persons 
than the elector has the right to vote for, or shall 
have a device or ornament upon it, in either of 
these cases such ballots shall not be numbered 
in taking the ballots, but shall be void; and the 
counting of votes shall be continued without ad- 
journment until completed, and tle result thereof 
declared. (Rev., s. 2963; 1901, c.. 750, s. 13; C, S. 
2667.) ; 


§ 160-47. Registration books, where deposited.— 
Immediately after any election the registrars 
shall deposit the registration books for the re- 
spective precincts with the board of commission- 
ers. (Rev.,.S.-2957; A901, cs 750.8. Lis C. ‘Sh 2668.) 


§ 160-48. Board of canvassers——The registrar 
and judges of election in each voting precinct 
shall appoint one of their number to attend the 
meeting of the board of canvassers as a member 
thereof, and shall deliver to the member who shall 
have been so appointed the originai returns of the 
result of the election in such precinct; and the 
members of the board of canvassers who shall 
have been so appointed shall attend the meeting 
of the board of canvassers, and shall constitute 
the board of town canvassers for such election, 
and a majority of them shall constitute a quorum. 
In towns where there is only one voting precinct, 
the registrar and judges of election shall, at the 
close of the electicn, declare the result thereof. 
(Rev., s. 2964; 1901, c. 750, ss. 13, 14; C. S. 2669.) 


§ 160-49. Meeting of board of canvassers.—The 
board of canvassers shall meet on the next day 
after the election at twelve o’clock m., at the may- 
or’s office, and they shall each take the oath pre- 
scribed in the general law governing elections for 
members of the county board of elections. (Rev., 
$2965: 1901. hc. - 750, S:. 157 CS. 26702) 


§ 160-50. Board determines result; tie vote.—The 
board of canvassers shall, at their meeting, in tne 
presence of such electors as choose to attend, 
open, canvass and judicially determine the result, 
and shall make abstracts, stating the number of 
legal ballots cast in each precinct for each office, 
the name of each person voted for and the num- 
ber of votes given to each person for each dif- 
ferent office, and shall sign the same. It shall 
have power and authority to pass upon judicially 
all the votes relative to the election and judicially 
determine and declare the result ot the same, and 
shall have power and authority to send for papers 
and persons and examine the latter upon oath; 
and in case of a tie between two opposing candi- 
dates, the result shall be determined by lot. In 
all other respects all elections held in any town 
or city shall be conducted as prescribed for the 
election of members of the general assembly. 
(Rev., s. 2966; 1901, c. 750, ss. 16, 17; C. S.-2671.) 


Cross Reference—As to declaration of election and tie 


vote in county elections, see § 163-91. 

In General.—In an action in quo warranto to try title to 
an office the burden of proof is on the plaintiff to show that 
the holder of the office has 1.0t been duly elected by quali- 
fied voters. ‘This is not shown when after rejecting certain 
votes there is a tie. See Gower v. Carter, 194 N. C. 293, 
139 S. BE. 604. 


§ 160-51. Notice of special election—No special 
election shall be held for any purpose in any 
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county, township, city or town unless at least 
thirty days notice shall have been given of the 
same by advertisement in some newspaper pub- 
lished in said county, city or town, or by adver- 
tisement posted at the courthouse of the county 
and four other public places in such county, city 
or town, (Rev.,-s. 29673-1901, c. 750, s. 24; C. S. 
2672.) 


In General.—_Where the election for the issue of bonds by 
a township for road purposes has been held in all respects 
in accordance with the provisions of a statute, at the usual 
polling places, etc., they will not be declared invalid at the 
instance of a purchaser, on the ground that the full period 
of the thirty-day notice of the time and place of the 
election had not been advertised as set out in this section 
when there is no suggestion of fraud and full publicity had 
been given by newspapers of large local circulation, the 
election had been broadly discussed beforehand, and it does 
not appear that any voter is objecting to the bonds or has 
been deprived of his right to vote. Board v. Malone, 179 
NewiG. 910, 8301285 6-500: 


Art. 4. Ordinances and Regulations. 


§ 160-52. General power to make ordinances.— 
The board of commissioners shall have power to 
make ordinances, rules and regulations for the 
better government of the town, not inconsistent 
with this chapter and the law of the land, as they 
may deem necessary; and may enforce them by 
imposing penalties on such as violate them; and 
may compel the performance of the duties im- 
posed upon others, by suitable penalties. (Rev., 
si 29234 Code* ss. 38799," 38049 Ra Comoe tiie cs 
12,1725 C: S?'2673;) 


Cross References.-As to powers to pass ordinances un- 
der the Act of 1917, see § 160-200, subsection 7. As to 
enforcement of municipal ordinances, see §§ 160-13, 160-14, 
160-18, 160-21 and 14-4. 

Editor’s Note.—To exhaust ail the illustrations of the gen- 
eral application of the principle of this section which are 
found in the reports would be too extensive for a work of 
this kind, but many and varied illustrations are given in 
this note with no attempt to exhaust them. Reference should 
be had to digest citations for complete treatment. 

In General.—‘‘In construing this and similar legislation else- 
where, the courts have very generally held that the estab- 
lished municipal authorities may enact such ordinances 
as are promotive of the peace and good order of the town, 
the limitation being that the regulations may not be un- 
reasonable or unduly discriminative nor manifestly oppres- 
sive and in ‘derogation of common right.’” State v. Bur- 
bage, 172 N. C. 876, 878, 89 S. E. 795. 


It is not necessary now to aver an authority to pass the 
ordinance conferred by a general and public law, as it was 
when that authority was derived under a special act of 
incorporation. State v. Merritt, 83 N. C. 677, 679. 


Construction against City.—A doubt as to whether an ordi- 
nance is invalid, as conflicting with individual rights, 
should be resolved against the city. Slaughter v. O’Berry, 
I260IN5sGi 38135555 at 2415 48h RawAL Ada: 


Courts Slow io Question Discretion of Ordinance. — By 
this section discretionary power is vested in the city au- 
thorities, and the courts will be slow to interfere when 
the ordinance is not contrary to laws of the state and no 
fraud, dishonesty or oppression is charged. State v. Austin, 
114 N. C. 855, 19 S. EB. 919. Or unless their action is so 
clearly unreasonable as to amount to oppression and mani- 
fest abuse of their discretion, and then the power of the 
court will be exercised with great caution and only in a 
clear case. Jones v. North Wilkesboro, 150 N. C. 646, 64 
S. E. 866. 

Ordinances Operative until Repealed. — Succeeding boards 
of commissioners are deemed to act subject to the provi- 
sions of ordinances passed by their predecessors in au- 
thority, until they see fit to repeal them. Hutchins v. Dur- 
ham, 118 N. C. 457, 24 S. E. 723. 

General Laws Prevail over Ordinances. — “The true 
principle is that municipal by-laws and ordinances must 
be in harmony with the general laws of the State, and 
whenever they come in conflict with the general laws the 
by-laws and ordinances must give way.’? Washington vy. 
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Hammond, 76 N. C. 33, 36; State v. Stevens, 114 N. C. 873, 
ISN Secon, 

Classification of Occupations. — The general question of 
the right of classification was very fully considered by the 
Supreme Court in State v. Davis, 157 N. C. 648, 73 S. E. 
130, and Smith v. Wilkins, 164 N. C. 135, 80 S. E. 168, and 
the doctrine was approved that the General Assembly or 
municipal corporation has the power to classify the differ- 
ent occupations, provided the classification is not unrea- 
sonable and oppressive, and that usually the extent to 
which the power will be exercised is for the General As- 
sembly or the governing body of the municipality. State 
v. Davis, 171 N. C. 809, 813, 89 S. E. 40. 

An ordinance of a town, authorized by statute, imposing 
a fine of $25 upon drug stores for selling cigars, etc., on 
Sunday, and a fine of $5 for the same offense upon restau- 
rants, cafés, and lunch stands, declaring the same to be a 
misdemeanor, relates to distinct and easily severable ovcu- 
pations, and in the absence of any finding that those en- 
gaged in them come in competition with each other, the 
ordinance will not be declared unconstitutional and invalid 
upon the ground that it is discriminatory against the own- 
ers of drug stores. State v. Davis, 171 N. C. 809, 89 S. 
E. 40. 

Closing Business on Sundays.—‘“‘It is against the public 
policy of the State that one should pursue his ordinary busi- 
ness calling on Sunday, and it is very generally understood 
not only that ordinary business pursuits may be regulated, 
but altogether prohibited on Sunday.’’ State v. Medlin, 170 
N. C. 682, 86 S. E. 597; State v. Burbage, 172 N. C. 876, 878, 
89 S. E. 795. 

An ordinance of a town may, under the provisions. of this 
section prohibit the opening of all places of business on 
Sunday, except drug stores; and it is not an unreasonable 
regulation, under the police power of the town, inasmuch 
as drug stores are open all day Sunday, for the governing 
authorities to further provide that they may sell articles of 
common use which are quasi necessities to many, such as 
mineral waters, soft drinks, cigars and tobacco, only, be- 
tween certain hours of that day. State v. Medlin, 170 N. 
Ce" 682; 186° S: 2597, 

Power to Close Business at Certain Hours. — The right 
of a city to restrict hours of business is restricted to cases 
when it is for the protection and beneiit of the public. It 
has no power to require a merchant to close his store at 
an early hour because other merchants so desire to close 
all stores at a regular early hour. State v. Ray, 131 N. C. 
814, 42 S. E. 960. 

A city has power to restrict the use of property in so far 
as it may injure others, but it has no power to provide 
against a person sitting in his place of business after a time 
prescribed for closing it. State v. Thomas, 118 N. C. 1221, 
24, S.E. 535. 

Regulation of Gasoline Stations—That the regulation of 
gasoline filling or gasoline storage stations comes within 
the police power of the State is freely conceded; and that 
such power is specifically conferred upon the plaintiff is 
likewise conceded. Wake Forest v. Medlin, 199 N. C. 83, 
85,0154 Scere eoe 


It is not necessary to the validity of an ordinance regulat- 
ing the establishment of gasoline filling stations in a munici- 
pality that it substantially comply with the provisions of §§ 
160-172 et seq., since the regulation of filling stations comes 
within the state police power which has been conferred on 
municipalities by the general. law. Shuford vy. Waynesville, 
Z14 WN. (Ge135. 198 S585, 

Power that May Be Conferred on Constable-—An ordi- 
nance could not constitutionally confer upon a constable, 
a ministerial officer, the power to arrest and imprison for 
a penalty incurred or for any other violation of law, ex- 
cept it may be for safe custody. Men may not be arrested, 
imprisoned and released upon the judgment or at the dis- 
cretion of a constable or any one else. State v. Parker, 
75) IN a CoP a40n 250: 


Insulting an Officer.—The commissioners of a town have 
no authority to make it unlawful for one to insult an offi- 
cer or police while in the discharge of his duty, nor to pro- 
vide a fine for one convicted of such offense. State v. Clay, 
T1SPINiCo 1234 24 AS fa we 4003 


Ordinance against Hogs at Large. — A town ordinance 
declaring that ‘‘all hogs, etc., found running at large with- 
in the town’ shali be taken up or impounded, is valid, 
whether the owner resides within the corporate limits of 
such town or not. Rose v. Hardie, 98 N. C. 44, 4 S. E. 41. 
See sec. 68-24 and notes. 

Parking Fee Not Authorized.—This section does not con- 
fer upon a municipality authority to enact ordinances im- 
posing a parking fee or charge for a parking space. Rhodes 
v. Raleigh, 217 N. C. 627, 9 S. E. (2d) 389. But see § 160- 
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200, subsection 31, which was amended by Public Laws 1941, 
ec. 153 and 319, after the decision in this case. 

Applied in State v. Stevens, 114 N. C. 873, 876, 19 S. E. 
861. 


§ 160-53. Power to establish and regulate mar- 
kets—The board of commissioners may _ estab- 
lish and regulate their markets, and prescribe at 
what place, within the corporation, shall be sold 
marketable things; in what manner, whether by 
weight or measure, may be sold grain, meal or 
flour (if flour be not packed in barrels), fodder, 
hay, or oats in straw; may erect scales for the 
purpose of weighing the same, appoint a weigher, 
fix his fees, and direct by whom they shall be 
paid. But it shall not be lawful for the commis- 
sioners or other authorities of any town to im- 
pose any tax whatever on wagons or carts sell- 
ing farm products, garden truck, fish and oysters 
on the public streets thereof. (Rev., s. 2928: 
Wome mon cos0l kk... Ca did, co) 14° 1987 Gece 17 tr 
Cwow core.) 


Cross Reference—As to market houses, their establish- 
ment and maintenance, see also, §§ 160-167 and 160-228. 

Section Liberally Construed.—‘‘The courts have been dis- 
posed to construe much more liberally grants to municipali- 
ties of authority to exercise a limited control over the 
markets by prescribing reasonable regulations either for the 
protection of the health or the comfort or convenience of 
its people, than laws that purport to invest such corpora- 
tions with more extraordinary powers.” State v. Sum- 
merfield, 107 N. C. 895, 898, 12 S. KB. 114. 

Contract for Erection of Market.—A contract between a 
city and individuals for the erection by the individuals of 
a market house, which shall be under the control of the 
city, and which provides for a maximum rental for stalls 
therein, and which declares that the city shall pay a rental 
equal to the taxes on the property, until the enterprise is 
on a paying basis, and which permits the city, at its option, 
to purchase the property, is not in conflict with the Consti- 
tution, and does not violate any principle of public policy. 
Stateuc. berry, 151 N- Co 661565" S: BB! 915: 

Lease of Buiiding for Market Purposes.—If a municipal 
corporation has power under its charter to build a market 
it has power also to lease a building for market 
purposes. Wade v. New Bern, 77 N. C. 460. 

Prohibiting Sale of Merchandise outside of Market.—A 
town or city having the power under its charter to regulate 
its markets, and prescribe at what places and in what 
manner in the town market things shall be sold, may 
prohibit by an ordinance the sale of fresh meats within the 
corporate limits outside of the market house, and may im- 
pose a penalty for a violation of the ordinance. State v. 
Pendergrass, 106 N. C. 664, 10 S. E. 1002, cited in notes in 24 
L. R. A. 586; 38 L. R.A. 312; Angels v. Winston-Salem, 
TOS ae Nee 207,00136, 00 | Fy. “489: 

Extent of Control over Market when lLeased.—The oc- 
cupant of a market stall, under a license subject to revo- 
cation under the provision of the city ordinances, acquires 
no right in the soil, as under a lease, and no additional right 
of possession, from the fact that he has been allowed to hold 
over because there was no annual renting of stalls on the 
day prescribed by the ordinance; but he is an occupant at 
the absolute pleasure and discretion of the licensor. Hut- 
chins v. Durham, 118 N. C. 457, 24 S. E. 273, 32 L. R. A. 
706. 

Power to Require Weighing of Oats. — An ordinance 
adopted by the intendant and commissioners of the city of 
Raleigh, requiring oats to be weighed by the public weigh: 
master before being offered for sale, and imposing a pen- 
alty for its violation, is not unconstitutional, but valid. Ra- 
leigh v. Sorrell, 46 N. C. 49. 

Requirement that Cotton Be Weighed—Fee.—A town or- 
dinance providing that the commissioners shall elect a 
cotton-weigher who shall receive eight cents compensation 
for every bale weighed by him, one-half to be paid by the 
buyer and the other by the seller, and prescribing a_pen- 
alty for buying or selling in the corporate limits without 
having it weighed by such cotton-weigher, is a valid and 
reasonable regulation. State v. Tyson, 111 Nas Gi 08/p alo: 

3S. 238. 

“ae in State v. Austin, 114 N. C. 855, 864, 19 S. E. 919 


by Avery, J., dissenting. 
§ 160-54. Repair streets and bridges.—The board 
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of commissioners shall provide for keeping in 
proper repair the streets and bridges in the town, 
in the manner and to the extent they may deem 
best; may cause such improvements in the town 
to be made as may be necessary. (Rev., s. 2930; 
Codes: ae0sbR eCarcelaius. 163 Ce 5626755) 


I. Editor’s Note. 
TI. Use, Repair and Improvement. 
A. Use. 
B. Duty to Repair. 
C. Liability for Damage to Property. 
III. Grade Crossings, Viaducts, etc. 
IV. Liability for Defects or Obstructions Causing Injury. 


Cross Reférences. 

As to power of utilities commission to abolish grade 
crossings, see § 62-50. As to power of city to acquire land 
by purchase or condemnation for street purposes, see §§ 
160-204, 160-205, and § 160-200, subsection 11. As to street 
and sidewalk improvement, see also, § 160-78 et seq., and § 
160-222 et seq. As to maintenance of streets constructed by 
the state highway and public works commission in towns of 
less than three thousand, see § 136-18, subsection g. 


I. EDITOR’S NOTE. 


This section is so general and the subject so vast that it 
would be impracticable to include within the annotations 
all the decisions that might fairly be said to be general ap- 
plications. However, a considerable number of the illustra- 
tive cases are included, and reference should be had to the 
digest citations for a complete and comprehensive treat- 
ment of all the cases. 


II. USE, REPAIR AND IMPROVEMENT. 
A. Use. 


Use for Other Purposes.—“‘While it is the duty of a mu- 
nicipal corporation to use reasonable care to keep its streets 
in a safe condition to drive upon, it has the right to devote 
the sides of the streets to other useful public purposes, 
provided it leaves an unobstructed driveway of ampie width 
for the passage of teams. It may construct sidewalks of a 
higher grade and gutters of a lower grade than the drive- 
way, place curbing on the line of the gutters, erect hydrants 
and authorize the e.ection of hitching posts and stepping 
stones as well as poles to support the wires of telegraph and 
telephone lines.”” Dougherty v. Horseheads, 159 N. Y. 154, 
53 N. E. 799, quoted in Rollins vy. Winston-Salem, 176 N. 
CeAvine sig 97) Ge one 


B. Duty to Repair. 


Rule Stated.—The duty of keeping the streets repaired 
devolves upon the city functioning through the proper offi- 
cials. 

In Bunch v. Edenton, 90 N. C. 531, the court said that 
it is the positive duty of the corporate authorities of a town 
to keep the streets, including the sidewalks, in ‘“‘proper re- 
pair,” that is, in such condition as that the people passing 
and repassing over them might at all times do so with rea- 
sonable ease, speed and safety. And proper repair implies 
also that all bridges, dangerous pits, embankments, dan- 
gerous walls, and like perilous things very near and 
adjoining the streets, shall be guarded against by proper 
railings and barriers. Positive nuisances on or near the 
streets should be forbidden under proper penalties, and, 
when they exist, should be abated. Fitzgerald v. Concord, 
T1400 News L1G 2S Soe Sarr er ouo: 

Thus the rights, powers, and liability of the municipality 
extend equally to the sidewalk as to the roadway, for both 
are parts of the street (Tate v. Greensboro, 114 N. C. 392, 
19 S. E. 767); and towns and cities are held to the same 
degree of liability for failure to repair sidewalks as to re- 
pair the other part of the street. Bunch y. Edenton, 90 N. 
CG) 431s Russell vy. Monroe, 1160IN. (C4720; 7265 21- S29; 0550; 
47 Am. St. Rep. 823; Neal v. Marion, 129 N. C. 345, 40 S. 
FE. 116; Wolfe v. Pearson, 114 N. C. 621, 19 S. E. 264; Hes- 
ter v. Traction Co., 138 N. C. 288, 291, 50 S. E. 711. 

This duty extends to streets dedicated and accepted by 
the city but not to streets or portions of streets not accepted 


py the city although dedicated by some individual. Hughes 
v. Clark. 134 N. C. 457, 46 S. E. 956, 47 S. E. 462. 
Commissioners’ Duty.—This section does not impose 


on the commissioners the duty to personally work the 
streets but it does impose on them a duty to keep them in 
repair. Although the power allows discretion, the com- 
missioners are subject to indictment for neglecting to keep 
public streets in repair. State v. Dickson, 124 N. C. 871, 
B25.) e961. 

Contracts with and Duties of Public Service Companies 
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to Repair.——A city may by contract with a street railroad 
provide for the repair of the street between the tracks, as 
a consideration for the franchise, and the railroad will be 
required to repair and keep its part in the same condition 
as the rest of the street. New Bern v. Atlantic, etc., R. 
Con sou Ne CaS4257 5S. Bis ours 

Pipes, conduits, rails, and structures erected or con- 
structed in the city streets under a general grant of au- 
thority to use the streets therefor are subject to the para- 
mount power and duty of the city to repair, alter, and im- 
prove the streets, as the city, in its discretion, may deem 
proper, and to construct therein sewers and other improve- 
ments for the public benefit. Raleigh v. Carolina Power 
Co., 180 N. C. 234, 236, 104 S. E. 462. 


C. Liability for Damage to Property. 


General Rule.—The question was first considered by the 
Supreme Court in 1848 and exhaustively discussed by Judge 
Pearson, ana the conclusion reached that where a municipal 
corporation has authority to grade its streets it is not liable 
for consequential damage, unless the work was done in an 
unskillful and incautious manner. Meares vy. Wilmington, 31 
N. C. 73. This case has been approved and followed in many 
adjudications of the court in more recent years. Salisbury 
v. Western North Carolina Railroad, 91 N. C. 490; Wolfe v. 
Pearson, 114 N. C. 621, 628, 19 S. E. 264; Wright v. Wilming- 
ton, 92 N, C. 160; Tate v. Greensboro, 114 N. C. 392, 397, 19 
S. E. 767; Brown v.. Electric Co., 138 N. C. 533. 537, 51 S. E. 
62; Jones v. Henderson, 147 N. C. 120, 60 S. E. 894; Ward 
v. Commissioners, 146 N. C. 534, 538, 60 S. E. 418; Small v. 
Edenton. 146 N. C. 527, 60 S. E. 413. In Thomason v. Sea- 
board, etc., R. Co., 142 N. C. 300, 307, 55 S E. 198, the sub- 
ject is referred to as “the settled doctrine of this State.’’ 
Dorsey v. Henderson, 148 N. C. 423, 425, 62 S. E. 547. 

A discretionary power is conterred by this section and will 
not be interferred with unless abused. ‘In numerous and re- 
peated decisions the principle has been announced and sus- 
tained that the courts may not interfere with discretionary 
powers conferred on these local administrative boards for 
the public welfare unless their action is so clearly unreason- 
able as to amount to an oppressive and manifest abuse of 
discretion.”?’ Munday v. Newton, 167 M. €. 656, 658, 83 S. E. 
695. 

Right of Abutting Qwner to Remove Nuisance.—When a 
street is repaired or changed by a city so as to damage an 
owner of the fee in the street or to cause a nuisance the 
owner has no right to change the condition of the street so 
as to remove the nuisance or lesson the damage, and such 
act will subject him to indictment. State v. Wilson, 107 N. 
GC. 865,12; Si E. 320: 

However, it may be pointed out incidentally that when an 
unauthorized person does an act of repair to streets thit 
might have been done by a city, a ratification by the city 
will relieve him of any liability as a trespasser. Wolfe v. 
Pearson, 114 N. C. 621, 628, 19 S. E. 264. 

Shade Trees Cut While Grading.—The discretionary power 
of repairing and maintaining a street is vested in the 
commissioners of a city, and an action for damages caused 
by cutting of trees in the street, by them, will not lie in 
favor of an abutting property owner, in the absence of 
negligence, malice or wantonness. Tate v. Greensboro, 114 N. 
(Gs9392 19 FS eh an7 67. 


III. GRADE CROSSINGS, VIADUCTS, ETC. 


Power to Regulate.—The right of the city government, 
both under its police powers and the several statutes appli- 
cable to require railroads to construct bridges or viaducts, 
along streets running over their tracks, is fully established 
in this jurisdiction and is recognized in well-considered 
cases elsewhere. Atlantic, etc., R. Co. v. Goldsboro, 155 
N. C. 356, 71 S. E..514; Cleveland v. Augusta, 102 Ga. 233, 
29 S. E. 584; Northern P. R. Co. v. Minnesota, 208 U. S. 
583, 28 S. Ct. 341, 52 L. Ed. 630. Powell v. Seaboard Air 
Pinel ReCa.s 178 Ne MG 243) 6245 100 S82 Ee Aaa: 

In fact it is apparent that municipalities through the 
power delegated to them by the State may make such regu- 
lations respecting railroad crossings as in their discretion 
may be necessary so long as they proceed in accordance with 
the law, and this discretion will not be interferred with un- 
less manifestly abused. 

A city has both inherent power and authority by general 
statute over its streets for the protection of its citizens, 
which is not taken from it by section 62-50, conferring like 
powers upon the Utilities Commission. Durham vy. South- 
ern, Ri Cor. 1859 N.C? 240; 117) Sv bas. 

The exercise by the State of its power to provide for the 
safety of its citizens with respect to grade crossings of its 
streets by a railroad company is within its police powers, and 
may be exercised by municipal corporations under authority 
conferred on them, and not being delegated to the National 
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Government, it is not affected by Federal legislation upon 
Interstate Commerce or the Federal Transportation Act. 
Durham vy. Southern R. Co., 185 N. C. 240, 117 S. E. 17. 

This holding was affirmed in 266 U. S. 178, 45 S. Ct. 51, 
69 I,. Ed. 231. 

A city charter giving a city specific authority to erect 
gates at a railroad crossing, or to require the railroad com- 
pany to place a flagman there to warn pedestrains, with 
provision that such authority shall not be exclusive, does 
not limit the authority of the city therein, or take from it 
the inherent and statutory right to require that the raiiroad 
company construct an underpass for the protection of the 
public. Durham v. Southern R. Co., 185 N. C. 240, 117 S. 
mel Ze 

In 2 N. C. Law Rev. 104, referring to the case immediateiy 
preceding it was said: ‘““The result of the decisions, so far as 
the question of substantive law is concerned, is that a muni- 
cipal corporation may, under its charter or by general law, 
by proper ordinance, require a railroad company to con- 
struct, at its-own expense, such crossings for the streets as 
will best promote the public safety in the use of the streets; 
that the nature of the crossing to be constructed is within 
the reasonable discretion of the municipal authorities, and 
that the presumption is in favor of the validity of the city 
ordinance.” 

Cited in Moffitt v. Asheville, 103 N. C. 237, 9 S. E. 695. 


IV. LIABILITY FOR DEFECTS OR OBSTRUCTIONS 
CAUSING INJURY. 


Warranty of Condition of Streets——While it is the duty of 
the city to keep its streets in such repair that they are rea- 
sonably safe for public travel, it is not an insurer of such 
condition nor does it warrant that they shall at all times be 
absolutely safe. A city is only responsible for a negligent 
breach of duty. Fitzgerald v. Concord, 140 N. C. 110, 113, 5 
rete O09. 

This liability does not exist merely because of the defect 
but because the defect which was the result of the negligent 
performance of duty caused an injury to a person, or his 
property, to whom the city owed the duty of repair. Ed. Note. 

Necessity for Notice of Defect.—Since the liability depends 
upon the negligence of the city, it is evident that before such 
negligence can exist the city must have had notice of the 
defect or with the exercise of reasonable diligence wou‘d 
have had notice of it. Jones v. Greensboro, 124 N. C. 310, 
Sai: Eva OL0s 

Plaintiff Must Prove Notice.—So in order to establish 
responsibility, it is not sufficient to show that a defect 
existed and an injury has been caused thereby. It must be 
further shown that the officers of the town “knew, or by 
ordinary diligence might have discovered, the defect, anl 
the character of the defect was such that injuries to travelers 
therefrom might reasonably be anticipated.’’ Fitzgerald v. 
Concord, 140 N. C. 110, 113, 52 S. E. 309; Jones v. Greens- 
boro, 124° N.C: 3310, 32) S.) 675. 


Implied Notice-—When observable defects in a highway 
have existed for a time so long that they ought to have 
been observed, notice of them is implied. Fitzgerald v. 
Concord, 140 N. C. 110, 113; 52. S. EB. 309. 

Same—Question for Jury.—On the question of notice im- 
plied from the continued existence of a defect, no definite or 
fixed rule can be laid down as to the time required and it is 
usually a question for the jury on the facts and circum- 
stances of each particular case. Fitzgerald vy. Concord, 140 
N. C. 110, 114, 52 S. E. 309. 

Notice of Latent Defects.—Notice of latent defects should 
not be so readily presumed from their continuance as open 
and obvious defects. Fitzgerald v. Concord, 140 N. C. 110, 
VISES 2 Sept e090: 

Obstructions.—A city does not have discretionary power 
to put obstructions in its streets, and it is liable for its 
negligence in putting or leaving obstructions in the street 
to one injured by such obstruction. Graham y. Charlotte, 
186 N. C. 649, 120 S. E. 466. 

Same—Bridges Must Be as Wide as Street.—A city under 
the authority of this section in building and repairing streets 
has no right in building a bridge to obstruct the street 
with concrete pilasters, and for injuries caused by such ob- 
struction it is liable. Graham yv. Charlotte, 186 N. C. 649, 
120 S. E. 466. 

Same—Joint Liability with Private Individual.—If any per- 
son shall unlawfully erect an obstruction or nuisance in the 
streets of a city, and the town authorities shall permit it to 
remain an unreasonable length of time, the town and the 
tort-feasor are jointly and severally liable to the traveler for 
an injury resulting therefrom, without any fault on _ his 
part. The question of primary and secondary liability is for 
the offending parties to adjust between themselves. Dillon 
v. Raleigh, 124 N. C. 184, 187, 32 S. E. 548. 

Independent Contributory Cause.—When two causes com- 
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bine to produce an injury to a traveler on a highway, both 
of which are in their nature proximate—the one being a 
culpable defect in the highway, and the other some occur- 
rence for which neither party is responsible—the municipality 
is liable, provided the injury would not have been sustained 
but for such defect. Dillon v. Raleigh, 124 N. C. 184, 188, 
32 S. EF. 548. 


§ 160-55. May abate nuisances.—The board of 
commissioners may pass laws for abating or pre- 
venting nuisances of any kind, and for preserv- 
ing the health of the citizens. (Rev., s. 2929; 
Odense ole; Ro Cace il, se db: Cus S. 12676.) 


Cross References.—As to zoning laws, see § 160-172 et seq. 
As to protection of water supply, see § 130-108 et seq. As 
to regulation of privies, see § 130-147 et seq. As to abate- 
ment of menaces to health, see §§ 160-234 and 130-25 et seq. 

Liberal Construction of Authority.—Authority to abate 
nuisances is liberally construed by the courts for the benefit 
of the citizens. State v. Beacham, 125 N. C. 652, 654, 34 S. 
E. 447. 

Encroachment on Street by Buildings—Any permanent 
structure or purpresture which materially encroaches upon 
a public street and impedes travel is a nuisance per se, and 
may be abated, notwithstanding space is left for the passage 
of the public, and a failure on the part of a city to abate 
it in a reasonable time will make it liable as a joint tort- 
feasor. Graham v. Charlotte, 186 N. C. 649, 663, 120 S. E. 
466. 

Health Ordinances.—A city has power to require that a 
dealer in second-hand clothing turn them over to the city to 
be disinfected and the exercise of the power can not be con- 
sidered as a restriction of an owner over his property, but 
is only the proper and lawful use of authority to protect the 
health of its citizens from diseases. Rosenbaum v. New- 
Bern wis 2N.. ©, 83,24, S. EB. 1. 

Hog Pens.—‘‘The Board of Town Commissioners could 
forbid the keeping of hog pins in the town to such an ex- 
tent as they might deem necessary to prevent nuisances to 
the public, and, indeed, they could have done so without 
the express authority. 2 Kent. Com., 340; 1 Dillon Mun. 
Corp. (4 Ed.), sec. 369.” State v. Hord, 122 N. C. 1092, 1094, 
29S. E. 952. 

Indecent Language or Cursing—An ordinance which for- 
bids the use of ‘abusive or indecent language, cursing, 
swearing or any loud or boisterous talking, holloing or 
any other disorderly conduct” within the corporate limits of 
a town, and imposes a fine of twenty-five dollars for a vio- 
lation of it, may be enacted by proper authorities under 
the powers granted to them in the general law, especially 
under this section and such an ordinance is reasonable. 
State v. Cainan, 94 N. C. 880, 883; State v. McNinch, 87 N. 
©. 567; State v. Merritt, 83 N. C. 677. State v. Earnhardt, 
107 N. C. 789, 790, 12 S. BE. 426. : 

Storage of Gasoline—See Fayetteville v. Spur Distributing 
onecignNi Cc. 596, 5S) EE. (2d)! 838: 

Liability for Failure to Abate—A municipal corpora- 
tion is not civilly liable for the failure to pass ordinances 
to preserve the public health or otherwise promote the 
public good nor for any omission to enforce the ordinances 
enacted under the legislative powers granted in its charter, 
or to see that they are properly observed by its citizens, or 
those who may be resident within the corporate limits. 
Harrington v. Greenville, 159 N. C. 632, 635, 75 S. E. 849; 
Hull v. Roxboro, 142 N. C. 453, 55 S. E. 351, 12 L. R. A. 
(N. S.) 638; Bunch v. Edenton, 90 N. C. 431. q 

But a city is liable in damages for failure to abate in a 
reasonable time a nuisance that amounts to an obstruction 
in a street. Dillon v. Raleigh, 124 N. C. 184, 32 S. E. 548. 

Cited in State v. Austin, 114 N. C. 855, 864, 19 S. E. 919 
by Avery, J., dissenting; Jones v. Greensboro, 124 N. C. 
$10,5311,. 32 S. E,. 675. 


Art. 5. Municipal Taxation. 


§ 160-56. Commissioners may levy taxes.—The 
board of commissioners may annually levy and 
cause to be collected for municipal purposes an 
ad valorem tax not exceeding the limitation ex- 
pressed in § 160-402, and one dollar on each poll, 
on all persons and property within the corpora- 
tion, which may be liable to taxation for state 
and county purposes; and may annually lay a 
tax on all trades, professions and franchises car- 
ried on or enjoyed within the city, unless other- 
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wise provided by law; and may lay a tax on all 
such shows and exhibitions for reward as are 
taxed by the general assembly; and on all dogs, 
and on swine, horses and cattle, running at large 
within the town. (Rev., s. 2924: Code, s. 3800; 
R. C., c. 111, s. 13; 1862, c. 51; C. S. 2677.) 


Cross References.—As to listing and collection of munici- 
pal taxes, see § 160-261 et seq: As to prohibition against 


municipality levying income and inheritance taxes, see § 
105-247. As to power to license pawnbrokers, see §§ 91-2 
and 105-50. 


Application Where Charter Indefinite.—Since this section 
is applicable to all cities and towns except where their char- 
ters otherwise provide, a town whose charter provides that 
it shall have all the privileges and rights allowed to the 
most favored town in the state, will be presumed to 
have the power to levy taxes under this section although 
the charter is indefinite. Wadesboro v. Atkinson, 107 N. 
Girsi7a 12584, 5 202. 

Same—When Only Restrictive-—Where a town charter is 
not passed in accordance with Art. II, section 14 of the 
Constitution the charter is valid but such town cannot levy 
any tax under said charter, although the charter may con- 
tain restrictions on the power to tax that are valid, under 
Art. VII, section 4 of the Constitution. The town may for 
necessary expense levy taxes under this section subject to 
the restrictions of the charter. Cotton Mills v. Waxhaw, 
130 N. C. 293, 41 S. E. 488. 

When There Is No Special Statute.—When there is no pro- 
vision for taxes in the charter of a town, taxes necessary to 
the expenses of the town may be levied under this section, 
If there is a provision in the charter for levying taxes, all 
taxes levied will be presumed to conform to the law and the 
constitution Art. VII, section 7. State v. Irvin, 126 N. CG 
989, 35 S. E. 430. 

Taxes on Traders and Professions.—Since the enactment 
of this section taxes laid upon trades and professions under 
the name of privilege taxes have been laid expressly for 
revenue, and such taxes are authorized by this section. State 
v. Irvin, 126 N. C. 989, 994, 35 S. E. 430. 

The power to levy a tax on all trades includes ‘‘any eme 
ployment or business embarked into for gain or profit.” Te- 
noir Drug Co. v. Lenoir, 160 N. C. 571, 76 S. E. 480. 

A municipal corporation is empowered to tax trades or 
professions carried on or enjoyed within the city, unless 
otherwise provided by law, but its classification of trades 
and professions for taxation must be based upon reasonable 
distinctions and all persons similarly situated must be treated 
alike. Kenny Co. v. Brevard, 217 N. C. 269, 7 S. E. (2d) 
542. 

Unless inconsistent with a special law or charter of a city 
a tax may be levied under this section, on a person engag- 
ing in any trade within the city. Guano Co. v. Tarboro, 126 
INE CA 68s coc pack.) col. 

A manufacturer of fertilizers maintaining its sales departe 
ment in another State from which sales are exclusively made 
for fertilizer stored for distribution only, in a city in this 
State, is liable under an ordinance of the city levying a tax 
upon callings and professions, naming among others “fer- 
tilizer manufacturers’ agents or dealers,’”’ the tax being for 
the protection afforded by the city in the exercise of such oc- 
cupation, and the profits derived therefrom. Guano Co. v. 
New Bern, 158 N. C. 354, 74 S. E. 2. 

Same—Classification.—The law of uniformity does not pro- 
hibit the classification by the municipality of dealers in a 
particular kind of merchandise separately from those whose 
business it is to sell other articles falling within the same 
generic term. Rosenbaum v. New Bern, 118 N. C. 83, 92, 24 
Si Bawls 

But an ordinance requiring a license of livery men, and 
providing that it shall include any persons making contract 
for hire in town, or “any person carrying any person with 
a vehicle out of town for hire,’’ is void as being unreason- 
able. Plymouth v. Cooper, 135 N. C. 1, 47 S. E. 129. 

Money and Choses in Action Subject to Tax.—The word 
“property,” includes moneys, credits, investments and other 
choses in action. Redmond v. Commissioners, 106 N. C. 122, 
10 S. E. 845. 

Taxes on Lottery Applied Strictly.—A city having power 
to levy a heavy tax on “gift enterprises’? must restrict this 
tax to enterprises that are of a lottery nature. A dealer in 
trading stamps cannot be taxed, for the tax cannot be ap- 
plied to a business merely because of its peculiarity. Win- 
ston v. Beeson, 135 N. C. 271, 47 S. E. 457. 

Tax on Firm Outside City.—Construing the charter of a 
city in pari materia with this section, the city is* given 
power to tax a firm outside the city, but which delivers 
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products inside the city to customers procured by its sales- 
man, and collects for its goods upon delivery, such trade 
“being ‘“‘carried on or enjoyed within the city.” Hilton v. 
Harris; 207) Nie Ca465) 77S aude 

The charter of a city giving it certain powers in respect 
to the levying of franchise taxes on trades and professions, 
etc., and this section will be construed together in de- 
termining the legislative grant of power to the munici- 
pality to levy taxes of this class. Hilton v. Harris, 207 N. C. 
465, 177 S. E.. 411; State v. Bridgers, 211 N.C. “235; 189 
S.-E. 869. 

Limitation on License Tax on Use of Motor Vehicle.— 
Section 20-97 expressly prohibits a municipality from 
levying a license or privilege tax in excess of $1.00 upon the 
use of any motor vehicle licensed by the state, and must 
be construed with and operates as an exception to, and lim- 
itation upon the general power to levy license, and priv- 
ilege taxes upon businesses, trades and professions granted 
by charter and this section, and provisions of a municipal or- 
dinance imposing a license tax upon the operation of pas- 
senger vehicles for hire in addition to the $1.00 theretofore 
imposed by it upon motor vehicles generally, is void, nor 
may the additional municipal tax be sustained upon the 
theory that it is a tax upon the business of operating a 
motor vehicle for hire rather than ownership of the ve- 
hicle, since the word ‘“‘business’’ and the word ‘‘use’’ as used 
in the sections means the same thing. Cox v. Brown, 218 
INGO iad MOSS ae Eos 

Cited in dissenting opinion of Clark, J., in Mayo v. Com- 
missioners, 122 N. C. 5, 29 S. E. 343. The dissenting opinion 
was followed when this case was overruled in Fawcett v. 
Mt. Airy, 134 N. C. 125, 45 S. E. 1029; Love v. Raleigh, 
116 N. C. 296, 309, 21 S. E. 503. 


§ 160-57. Uniformity of taxes.—All taxes levied 
by any county, city, town, or township shall be 
uniform as to each class of property taxed in the 
Same, except property exempted by the consti- 
tutiont = GRevyss.-2968-sConst.eartiaV.Liesw Onn Ga1S. 
2678.) 


Editor’s Note.—This section is based upon what was Art. 
VII, § 9, of the constitution prior to its amendment in 1935. 





§ 160-58. Dog tax.—If any person residing in a 
town shall have therein any dog, and shall not 
return it for taxation, and shall fail to pay the 
tax according to law, the commissioners, at their 
option, may collect from the person so failing 
double the tax, or may treat such dog as a nui- 
sance, and order its destruction. (Rev., s. 2971; 
Code, st) 2815s oR. eC Hie. 11 we esse, 48 sens) 


Cross Reference.—As to taxation of dogs by counties, see 
§ 67-5 et seq. 

In General.—Although a dog is property, a dog tax is not 
directly on the dog as property but is upon the privilege 
of keeping a dog. If the tax is not paid the dog may be 
declared a nuisance and killed. Mowery v. Salisbury, 82 
Nee Gre75. 


Art. 6. Sale of Municipal Property. 


§ 160-59. Public sale by may6dr and commission- 
ers.—The mayor and commissioners of any town 
shall have power at all times to sell at public 
outcry, after thirty days notice, to the highest 
bidder, any property, real or personal, belonging 
to any such town, and apply the proceeds as they 


may think best. (Rev., s. 2978; Code, s. 3824; 
1872-3, c. 112; C. S. 2688.) 

Local Modification.— Alexander, Washington, and the 
Town of Lillington in Harnett County: 1941, c. 292; 1943, 


ce 128. 

Cross References.—As to when sale at public outcry is not 
necessary, see § 160-2, subsection 6. As to municipality’s 
power to sell or lease property generally, see § 160-200. 

What Real Estate May Be Sold.—In Southport v. Stanly, 
125 N. C. 464, 34 S. E. 641, the Supreme Court, construing 
this section says: ‘‘The reasonable construction of the stat- 
ute must be tnat the town or city authorities can sell any 
personal property, or sell or lease any real estate which 
belongs to a town or city, as the surplus of the original 
acreage ceded for the town or city cite, or such land as may 
have been subsequently acquired or purchased. But in no 


CH. 160. MUNICIPAL CORPORATIONS 


§ 160-63 


case can the power be extended to the sale or lease of any 
real estate which... is to be held in trust for the use of 
the town, or any real estate . . . which is devoted to the 
purpose of government. To enable the town to sell such 
real estate there must be a special act of the General As- 
sembly authorizing such sale or lease.’’ Brockenbrough vy. 
Board, 134 N. C. 1, 22, 46 S. E. 28. 

In Moose v. Carson, 104 N. C. 431, 10 S. E. 689 it was 
held that. when a city conveys land bounded by an estab- 
lished street, and the grantee enters upon and improves the 
land, a subsequent conveyance by the corporation of the 
land covered by the street, whereby the easement of the 
appurtenant owner is interfered with, is void. But where 
there have been no improvements made on a dedicated street 
and the dedicated land has never been used as a street, a 
city by an act of the Legislature conferring authority may 
sell and convey the land so dedicated to it for street pur- 
poses. Church v. Dula, 148 N. C. 262, 61 S. E. 639. 

A contract for removal of sludge from citys’ sewerage dis- 
posal plant was held to relate to a service and not a sale of 
city property within the meaning of this section, requiring 
sale of city property to be made by auction. Plant Food Co, 
v. Charlotte, 214 N. C. 518, 199 S. E. 712. 

Real Estate Agent May Be Employed.—As incidental to the 
power of a municipal corporation to sell at public auction 
parcels of land acquired by it by foreclosure of tax and 
street assessment liens, the municipality has the authority, 
in the exercise of its discretion in determining the means 
for accomplishing this purpose, to employ a real estate agent 
upon commission to obtain a responsible bidder at the sale 
to bid a sum sufficient to protect the municipality’s inter- 
est. Cody Realty, etc., Co. v. Winston-Salem, 216 N. C. 
726, 6S. B. (2d) 501. 

Cited in Winston-Salem v. Smith, 216 N. C. 1, 3 S. E. 
(2d) 328. 


§ 160-60. Sale by county commissioners.—In 
any town where there is no mayor or commis- 
sioners, the board of county commissioners shall 
have the power given in the preceding section. 
(Rey, -S= 2979" Code; sses825s) 1872-3 seuelaloumsase) 
Cos0,. 2689.) 


§ 160-61. Title made by mayor.—The mayor of 
any town, or the chairman of any board of com- 
missioners of any town or county, is fully au- 
thorized to make title to the purchaser of any 
property sold under this chapter. (Rev., s. 2980; 
Codess 3826 ;/4872-3 e126. 98; ‘CxSxe690,) 


Art. 7, General Municipal Debts. 


§ 160-62. Popular vote required, except for nec- 
essary expense—No county, city, town, or other 
municipal corporation shall contract any debt, 
pledge its faith, or loan its credit, nor shall any 
tax be levied, or collected by any officer of the 
same, except for the necessary expenses thereof, 
unless by a vote of the majority of the qualified 
voters therein. (Rev., s. 2974; Const. Art. VII, 
STL Cas. coo Ll 

Cross References.—As to purposes for which bonds may be 
issued, see § 160-378. As to necessity of approval of bond 
issue by Local Government Commission, see § 159-7. As 
to election on bond issue, see § 160-387. As to restrictions 
upon power of municipality to borrow or spend, see § 160- 
399. 

Editor’s Note——For cases under this section, see Article: 


~ 


VII, section 7 of the Constitution, as it is the same as this 
section. See also Article 2, section 14, in general. 
Cited in Sing v. Charlotte, 213 N. C. 60, 195 S. E. 271. 


§ 160-68. Debts paid out of tax funds.—Debts 
contracted by a municipal corporation in pursu- 
ance of authority vested in it shall not be levied’ 
out of any property belonging to such corpora- 
tion and used by it in the discharge and execu- 
tion of its corporate duties and trusts, nor out of 
the property or estate of any individual who may 
be a member of such corporation or may have 
property within the limits thereof. But all such. 
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debts shall be paid alone by taxation upon sub- 
jects properly taxable by such corporation: Pro- 
vided, that whenever any individual, by his con- 
tract, shall become bound for such debt, or any 
person may become liable therefor by reason of 
fraud, such person may be subjected to pay said 
debt: (Rev., s. 2975; Code, s. 3821; 1870-1,'c. 90; 
Cr'S2 2692.) 


Applied in Fawcett v. Mt. Airy, 134 N. C. 
1029. 


125,49". «By: 


§ 160-64. Debts limited to ten per cent of as- 
sessed values.—It shall be unlawful for any city 
or town to contract any debt, pledge its faith or 
loan its credit for the construction of railroads, 
the support or maintenance of internal improve- 
ments or for any special purpose whatsoever, to 
an extent exceeding in the aggregate ten per 
cent of the assessed valuation of the real and per- 
sonal property situated in such city or town. 
And the levy of any tax to pay any such indebt- 
edness in excess of this limitation shall be void 
and of no effect. (Rev., s. 2977; 1889, c. 486; C. 
S. 2693.) 

Constitutional.—This section is constitutional, not being 
in conflict with Art. VII, sec. 7 of the Constitution. Whar- 
ton v. Greensboro, 146 N. C. 356, 59 S. FE. 1043. 

May Be Repealed in Part or in Toto.—This limitation is 
statutory and not a constitutional one; therefore, the legis- 
lature may repeal it in toto or only in its application to 
certain cities and towns. ‘The fact that a bond issue was in 
excess of the limitation will not invalidate it if it is later rati- 
fied by state legislature. Wharton v. Greensboro, 149 N. 
C625762>S. _E.. 740. 

Only Applicable to Special Purposes.—This section does 
not apply to indebtedness for necessary expenses nor to 
bonds to pay debts contracted for necessary expenses, but 
applies to ‘‘special purposes” which are construed to mean 
enterprises not necessary to the city government. Wharton 
v. Greensboro, 146 N. C. 356, 59 S. E. 1043; Underwood 


vy. Asheville, 152 N. C. 641, 68 S. EK. 147; Charlotte v. Trust 
Wome 159 Ne Cr 3885074 S21. 1054: 


Art. 8. Public Libraries. 


§ 160-65. Libraries established upon petition and 
popular vote.—The governing body of any incor- 
porated city or county, upon the petition of ten 
per cent of the registered voters thereof, shall 
submit the question of the establishment and/or 
support of a free public library to the voters at 
the next municipal election, the next general elec- 
tion, or at a special election. If a majority of the 
qualified voters within the municipality vote in the 
affirmative, the board of aldermen or town commis- 
sioners or board of county commissioners shall 
establish the library or reading room and levy 
and cause to be collected as other general taxes 
are collected a special tax of not more than ten 
cents or not less than three cents on the hundred 
dollars of the assessed value of the taxable prop- 
erty of such city, town or county. The fund so de- 
rived shall constitute the library fund, and shall be 
kept separate from the other funds of the city, town 
or county to be expended exclusively upon such li- 
brary. When such library has been established 
as above provided, it may be abolished only by 
a vote of the people. (1911, c. 83, s. 1; 1927, c. 
B4is. 1; 1933, c. 365, s. 1; C. S. 2694.) 

Cross Reference.—As to power of counties to appropriate 
money for libraries, see § 153-9, subsection 37. 


Editor’s Note.—Public Laws 1933, c. 365, repealed the 
former section and enacted the above in lieu thereof. 


§ 160-66. Library trustees appointed.—For the 
government of such library there shall be a board 
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of six trustees appointed by the governing body 
of the city or town or county, chosen from the 
citizens at large with reference to their fitness 
for such office; and not more than one member 
of the board of aldermen or town commissioners 
shall be at any one time a member of said board. 
Such trustees shall hold their office for six years 
from their appointment, and until their succes- 
sors are appointed and qualified: Provided, that 
upon their first appointment under this article 
two members shall be appointed for two years, 
two for four years, and two for six years, and at 
all subsequent appointments, made every two 
years, two members shall be appointed for six 
years. All vacancies shall be immediately re- 
ported by the trustees to the governing body and 
be filled by appointment in like manner, and, if 
in an unexpired term, for the residue of the term 
only. The governing body may remove any 
trustee for incapacity, unfitness, misconduct, or 
for neglect of duty. No compensation shall be 
allowed any trustee. (1911, c. 83, s. 2; 1927, c. 31, 
Sies i gery¢c. 1725°C, $2695.) 


§ 160-67. Powers and duties of trustees.—Im- 
mediately after appointment, such board of trus- 
tees shall organize by electing one of its members 
as president and one as secretary-treasurer, and 
such other officers as it may deem necessary. 
The secretary-treasurer before entering upon his 
duties shall give bond to the municipality in an 
amount fixed by the board of trustees, condi- 
tioned for the faithful discharge of his official 
duties. The board shall adopt such by-laws, 
rules and regulations for its own guidance and 
for the government of the library as may be ex- 
pedient and conformahle to law. It shall have 
exclusive control of the expenditure of all moneys 
collected for or placed to the credit of the library 
fund, and of the supervision, care, and custody of 
the rooms or buildings constructed, leased, or 
set apart for library purposes. But all money 
received for such library shall be paid into the 
city treasury or county treasury, be credited 
to the library fund, be kept separate from other 
moneys, and be paid out to the secretary-treas- 
urer upon the authenticated requisition of the 
board of trustees through its proper officers. 
With the consent of the governing body of the 
city or town. or county, it may lease and occupy, 
or purchase, or erect upon ground secured 
through gift or purchase, an appropriate building: 
Provided, that of the income for any one year 
not more than one-half may be employed for the 
purpose of making such lease or purchase or for 
erecting such building. It may appoint a libra- 
rian, assistants, and other employees, and pre- 
scribe rules for their conduct, and fix their com- 
pensation, and shall also have power to remove 
such appointees. Provided, that after May 4, 1933, 
no vacancies existing or occurring in the position 
of head librarian in such libraries shall be filled by 
appointment or designation of any person who is 
not in possession of a library certificate issued 
under the authority of this article. It may also 
extend the privileges and use of such library to 
nonresidents upon such terms and conditions as 
if imay prescribes | (ie la wer s3y-s.-3-) 1937; ter 8 i, 
Ss, 37.1933, ¢. 365, s. 2; CG. S) 2696.) 


Editor’s Note.—Public Iaws 1933, c. 365, inserted the pro- 
viso in the next to the last sentence of this section. 


[793 ] 


§ 160-68 


§ 160-68. Library certification board.—The 
secretary of the North Carolina library com- 
mission, the librarian of the University of North 
Carolina, the president of the North Carolina li- 
brary association and one librarian appointed by 
the executive board of the North Carolina library 
association shall constitute a library certification 
board who shall serve without pay and who shall 
issue librarian’s certificates under reasonable rules 
and regulations to be promulgated by the board 
and a complete record of the transactions of said 
board shall be kept at all times. (1933, c. 365, 
Stes.) 


§ 160-69. Librarians now acting—temporary 
certificates—The provisions of this article shall 
not be construed to affect any librarian in his or 
her position on May 4, 1933. Such librarians as 
were then acting shall be entitled to receive a 
certificate in accordance with positions then held. 

Upon the submission of satisfactory evidence 
that no qualified librarian is available for appoint- 
ment, a temporary certificate, valid for one year, 
may be issued upon written application of the 
library board. Such certificate shall not be re- 
newed or extended and shall not be valid beyond 
the date for which it is issued. (1933, c. 365, s. 3.) 


§ 160-70. Annual report of trustees.—The board 
of trustees shall make an annual report to the gov- 
erning body of the city, town or county, stating 
the condition of their trust, the various sums of 
money received from the library ,fund and all 
other sources, and how much money has been ex- 
pended; the number of books and periodicals on 
hand, the number added during the year, the num- 
ber lost or missing, the number of books loaned 
out, and the general character of such books, the 
number of registered users of such library, with 
such other statistics, information and suggestions 
as it may deem of general interest. (1911, c. 83, s. 
We o9007 ics Bll st. 4591083 en 265). 624e 1 Gue. 2607.) 

Editor’s Note.—The above section was substituted for the 


former reading by Public Laws 1933, c. 365. A comparison 
of the two sections is necessary to determine the changes. 


§ 160-71. Power to take property by gift or 
devise.—With the consent of the governing body 
of the city or town or county, expressed by ordi- 
nance or resolution, and within the limitations of 
this article as to the rate of taxation, the library 
board may accept any gift, grant, devise, or be- 
quest made or offered by any person for library 
purposes, and may carry out the conditions of 
such donations. And the city or town or county 
in all such cases is authorized to acquire a site, 
levy a tax, and pledge itself by ordinance or 
resolution to a perpetual compliance with all the 
terms and conditions of the gift, grant, devise, or 
bequest so accepted. (1911, c. 83, s. 5; 1927, c. 
31, s. 5; C. S. 2698.) 


§ 160-72. Title to property.vested in the city, 
town or county.—All property given, granted, or 
conveyed, donated, devised or bequeathed to, or 
otherwise acquired by any city, town or county for 
a library shall vest in and be held in the name of 
such city, town or county and any conveyance, 
grant, donation, devise, bequest or gift to or in 
the name of any public library board shall be 
deemed to have been made directly to such city, 
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town or county. (410ltc.183.0s.4; 192 1een oles: 
6; 1933, ¢. 365,'s.-5; C. S. 2699.) 
Editor’s Note.—The above section was substituted for the 


former reading by Public Laws 1933, c. 365. A comparison 
of the two sections is necessary to determine the changes. 


§ 160-73. Library free.—Every library established 
under this article shall be forever free to the use 
of the inhabitants of the city or town, subject to 
such reasonable regulations as the board of 
trustees ssnay, adopt; #1911) @083, 6G aC tas, 
2700.) 


§ 160-74. Ordinances for protection of library.— 
The governing body of such city or town or 
county shall have power to pass ordinances 1m- 
posing suitable penalties for the punishment of 
persons committing injury upon such library or 
the grounds or other property thereof, or for 
any injury to or for failure to return any book, 
plate, picture, engraving, map, magazine, pam- 
phlet, or manuscript belonging to such library. 
(1910 SewS3ies tes LOT morals ts Ome eT Ole) 


§ 160-75. Contract with existing libraries.—The 


governing body of any city, town or county, when. 


deemed best for the interest of the city, town or 
county, may in lieu of supporting and maintain- 
ing a public library, enter into a contract with 
and make annual appropriations of money to such 
library, associations or corporations as shall main- 
tain a library or libraries, whose books shall be 
available without charge to the residents of such 
city, town or county, under such rules and regula- 
tions of said library, associations or corporations, 
as shall be approved by the governing body of 
such city, town or county. All money paid to 
such society or corporation under such contract 
shall be expended solely for the maintenance of 
such library, and for no other purpose. For the 
governing body of such library when contract: has 
been made between city and county, the trus- 
tees shall be appointed proportionately to the 
funds provided for its support. 

Nothing in this section shall be construed to 
abolish or abridge any power or duty conferred 
upon any public library established by virtue of 
any city or town charter or other special act, or to 
affect any existing local laws allowing or provid- 
ing municipal aid to libraries. (1911, c. 83, ss. 9, 
TOOL RCr olor hoch, oC.6ol.sS. o.oo Mm Cama OOS. 
62°C. S. e702.) 

Editor’s Note.—The above section was substituted for the 


former reading by Public Laws 1933, c. 365. A comparison of 
the two sections is necessary to determine the changes. 


§ 160-76. Detention of library property after 
notice.—Whoever willfully or maliciously fails 
to return any book, newspaper, magazine, pam- 
phlet or manuscript belonging to any public 
library to such library for fifteen days after mail- 
ing or delivery in person of notice in writing 
from the librarian of such library, given after the 
expiration of the time, which by regulation of 
such library such book, newspaper, magazine, 
pamphlet or manuscript may be kept, shall be 
guilty of a misdemeanor and upon conviction 
shall be punished by a fine of not more than fifty 
dollars or imprisonment for not more than thirty 
days: Provided, that the notice required by this 
section shall bear upon its face a copy of this 
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section. (ocrgion 
2702(a).) 

Editor’s Note.—Prior to the 1925 amendment, the violation 
of this section was punishable within the discretion of the 
court. 


§ 160-77. Combined counties.—Where found 
to be more practicable, two or more adjacent 
counties may join for the purpose of establishing 
and maintaining a free public library under the 
terms and provisions herein above set forth for 
the establishment and maintenance of a _ free 
county library. In such cases the combined coun- 
ties shall have the same powers and be subject to 
the same liabilities as a single county under the 
provisions of this article. The. board of county 
commissioners of the counties which have com- 
bined for the establishment and maintenance of a 
free library shall operate jointly in the same man- 
ner as herein provided for the commissioners of 
a single county. Should any county at any time 
desire to withdraw from such combination, 
said county shall be entitled to such proportion 
of the property as may have been agreed upon in 
the terms of combination at the time such joint 
action was taken. (1933, c. 365, s. 7.) 


Cross Reference.— As to power of county to appropriate 
funds for library service, see § 153-9, subsection 37. 
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Art. 9. Local Improvements. 





§ 160-78. Explanation of terms.—In this article 
the term “municipality” means any city or town 
in the state of North Carolina now or hereafter 
incorporated. 

“Governing body” includes the board 
men, board of commissioners, council, 
chief legislative body of a municipality. 

“Street improvement” includes the grading, 
regrading, paving, repaving, macadamizing and 
remacadamizing of public streets and alleys, and 
the construction, reconstruction and altering of 
curbs, gutters and drains in public streets and 
alleys. 

“Sidewalk improvement’ includes the grading, 
construction, reconstruction and altering of side- 
walks in public streets or alleys, and may include 
eurbing and gutters. 

“Tocal improvement’ means any work under- 
taken under the provisions of this article, the 
cost of which is to be specially assessed, in whole 
or in part, upon property abutting directly on the 
work. 

“Frontage” when used in reference to a lot or 
parcel of land abutting directly on a local im- 
provement, means that side or limit of the lot or 
parcel of land which abuts directly on the im- 
provement. (1915, c. 56, s. 1; C. S. 2703.) 


Ownership of Street Prerequisite to Levy Assessment for 
Improvement.—The ownership by the city of a street is a 
prerequisite to the power of the city to levy an assessment 
for street improvements against abutting owners thereon. 
Efird v. Winston-Salem, 199 N. C. 33, 153 S. E. 632. 

Cited in Atlantic, etc., R. Co. v. Ahoskie, 192 N. C. 258, 
134 S. E. 653; Jones v. Durham, 197 N. C. 127, 147 S. E. 
824; Atlantic Coast Line R. Co. v. Ahoskie, 207 N. C. 
154, 176 S. E. 264; Farmville v. Paylor, 208 N. C. 106, 
107,179 S. E.-.459. 


§ 160-79. Application and effect.—This article 
shall apply to all municipalities. It shal] not, 
however, repeal any special or local law or affect 
any proceedings under any special or local law 
for the making of street, sidewalk or other im- 
provements hereby authorized, or for the raising 


of alder- 
or other 
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of funds therefor, but shall be deemed to be 
additional and independent legislation for such 
purposes and to provide an alternative method 
of procedure for such purposes, and to be a 
complete act, not subject to any limitation or 
restriction contained in any other public or pri- 
vate law or laws, except as herein otherwise pro- 
vided! (19a5jnc.>56,10s)'237C.<S: 2704) 


Cross References.—As to the effect of the Act of 1917 on 
this article, see § 160-193. As to street and sidewalk im- 
provement and repair, see also §§ 160-54 and 160-222 et seq. 
As to improvements generally, see § 160-206 et seq. 

‘Laws Construed Separately.—The general statutes au- 
thorizing cities and towns to issue bonds and assess abut- 
ting lands for improving and paving streets, and not re- 
quiring that the questions be submitted to the voters, are 
additional and independent of special or local laws, and 
where the latter required the question to be first submitted 
to the voters for their approval, and these requirements 
have been fully met, under the private act, the transactions 
thereunder complete and their validity unquestioned, a rail- 
road company may not resist an assessment made under the 
general law, upon the ground that the provisions of the 
private acts, requiring the approval of the voters, control 
the question of the validity of the assessments. Kinston 
vw. Atlantic; ete... RR.» Co;,. 183 -N., €.9 14,7110. S.-B. 645. 

In case a special or local law is invalid, this article may 
be followed in making local improvements. But its provisions 


must be complied with. Cottrell v. Lenoir, 173 N. C. 138, 91 
Seles HA 
Special Act Prevails—When a special or local law is 


passed that is inconsistent with this article the special or 
local law will prevail, although there is no reference to this 
section, or repealing clause. Bramham v. Durham, 171 N. 
C196) 88S." Bi -/347. 

Cited in Wake Forest v. Holding, 206 N. C. 524, 426, 174 
S. E. 296. 


§ 160-80. Publication of resolution or notice.— 
Every resolution passed pursuant to this article 
shall be passed in the manner prescribed by other 
laws for the passage of resolutions. Whenever 
a resolution or notice is required by this article 
to be published, it shall be published at least 
once in a newspaper published in the munici- 
pality concerned, or, if there be no such news- 
paper, such resolution or notice shall be posted 
in three public places in the municipality for at 
least five days. (1915, ¢..56, s. 3; C. S. 2705.) 

Cited in Jones v. Durham, 197 N. C. 127, 147 S. E. 824. 


§ 160-81. When petition required—Every mu- 
nicipality shall have power, by resolution of its 
governing body, upon petition made as provided 
in § 160-82, to cause local improvements to be 
made and to defray the expense of such improve- 
ments by local assessment, by general taxation, 
and by borrowing, as herein provided. No pe- 
tition shall be necessary, however, for the or- 
dering or making of private water, sewer and gas 
connections as hereinafter provided. Nor shall 
a petition be necessary for the making of side- 
walk improvements in those municipalities in 
which by other law or laws sidewalk improve- 
ments are authorized to be made without peti- 
HOUMA nCL915,. 0 0,.5.042 CAS. LUG, > 

Cress Reference.—As to resolution without petition 
hearing to determine advisability of improvements, 
160-207. 

Absence of Petition Cured by Legislation.—When im- 
provements are made under an assessment, and there has 
been no petition as required by this section the assessments 
are invalid. However this defect may be cured by a vali- 
dating act of the Legislature although the act is retrospec- 
tive. Holton v. Mockville, 189 N. C. 144, 126 S. E. 326; 
Gallimore v. Thomasville, 191 N. C. 648, 650, 132 S. E. 657. 

Validation of Proceedings for Improvements Made with- 
out Petition—The General Assembly having the power to 
confer upon the authorities of a municipal corporation power 


and 
see § 
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to improve its streets and sidewalks and to assess the 
owners of abutting property with a part of the cost of 
such improvements without a petition, as indicated by this 
section, has the power to validate proceedings for the im- 
provement of streets and sidewalks which were begun and 


which have been concluded without an initial petition. 
Crutchfield v. Thomasville, 205 N. C. 709, 715, 172 S. E. 
366. 


Cited in Jones v. Durham, 197 N. C. 127, 147 S. E. 824. 


§ 160-82. What petition shall contain.—The pe- 
tition for a local improvement shall be signed by 
at least a majority in number of the owners, who 
must represent at least a majority of all the lin- 
eal feet of frontage of the lands (a majority in 
interest of owners of undivided interests in any 
piece of property to be deemed and treated as 
one person for the purpose of the petition) abut- 
ting upon the street or streets or part of a street 
or streets proposed to be improved. The petition 
shall cite this article and shall designate by a 
general description the local improvement to be 
undertaken and the street or streets or part there- 
of whereon the work is to be effected. The peti- 
tion shall be lodged with the clerk of the 
municipality, who shall investigate the sufficiency 
thereof, submit the petition to the governing 
body, and certify the result of his investigation. 
The determination of the governing body upon 
the sufficiency of the petition shall be final and 
conclusive, (1915, (c-56)s. S-C Sis2707.) 


Applicable When City Owns Part of Abutting Land.—A 
. town is subject to assessment on its abutting property, and 
the rule of a majority of lineal feet and number of owners 
will apply just the same when a city owns a part of the 
abutting land as any other time. And if the city fails to 
sign when its signature is necessary to have a majority of 
lineal feet, the assessment is a nullity. Tarboro v. Forbes, 
185 IN Co 595 1162S) Be si: 

Actual Contact with Abutting Property Not Necessary.-— 
An objection by the owner of land abutting on the street to 
an assessment by the front foot rule for special benefit, 
upon the ground that his property does not come in actual 
contact with the part of the street for which the city has 
paid as a general benefit, is untenable under this section. 
Anderson v. Albemarle, 182 N. C. 434, 109 S. E. 262. 

Petition Necessary.—Under this section an assessment for 
widening a street under contract with the Highway Com- 
mission without petition of a, majority of the owners is in- 
valid. Sechriest v. Thomasville, 202 N. C. 108, 162 S. E. 212. 

Sufficiency of Petition—In Tarboro v. Forbes, 185 N. C. 
59, 116 S. EB. 81, the Supreme Court held that where it ap- 
pears upon the face of the petition, as a matter of law, that 
the signers of the petition do not represent a majority of 
the lineal feet of the total frontage on the street, pro- 
posed to be improved, the determination of the governing 
body as to the sufficiency of the petition is not final or 
conclusive. In so far as the sufficiency of the petition, 
authorized to be filed under this section, involves only 
questions of fact, the determination of the governing body, 
in the absence of fraud, and when acting in good faith, is 
final and conclusive. Gallimore v. Town of Thomasville, 
ISTEIN GS Co648;) 0505), 1320. Se Bs n6o7s 

Approval of Petition Final.—Where the municipal authori- 
ties have approved the petition of owners of land abutting 
upon a street proposed to be improved in accordance with 
the provisions of statute, their approval and order for the 
improvements to be made is final, except where it appears 
from the face of the petition, as a matter of law, that the 
signers do not represent a majority of the owners or of the 
lineal feet required by statute. Jones v. Durham, 197 N. C. 
127, 147 "Se By. -824: 

Where levies are made without a petition the assessments 
are invalid but not void, and the Legislature has the power 
to validate the assessments by subsequent legislative act, 
the Legislature having the power to authorize the assess- 
ments in the first instance. Crutchfield v. Thomasville, 205 
Ni Ge 7098 728 Sin aaa ob. 

Procedure Must Fulfill Essential Requirements.—While a 
slight informality of procedure under this section or a 
failure to observe a provision which is merely directory. 
will not generally affect the validity of an assessment, it is 
nevertheless true that any substantial and material de- 
parture from the essential requirements of the law under 


CH. 160. MUNICIPAL CORPORATIONS 


§ 160-83 


which the improvement is made will render an assessment 
therefor invalid. Tarboro v. Forbes, 185 N. C. 59, 65, 116 
Saetols 

Lineal Feet of Frontage—Signing by Railroad Company.— 
The right of way of a railroad company abutting on a 
street proposed to be improved by a city is properly in- 
cluded in the lineal feet in the petition for improvement un- 
der the provisions of this section. Jones v. City of Durham, 
TOTENS Co 127.9147 “Sith 824, 826: 

Abutting Owners.—See note under § 160-85. 

Improvement of Only One Side of Street.—Under this sec- 
tion, an assessment levied for street improvements on abut- 
ting property owner, is not void on the ground that the as- 
sessment was for improving only one side of a street. 
Waxhaw viltS.cA. ols URys8 Conenl95) No (Coe 550 40142 sores 
761. 

Signatures as Evidence of Agency.—Where the wife owned 
the locus in quo, and the petition for public improvements 
was signed by the husband and by the wife, the signature 
of the wife as the owner of the property along with the 
signature of the husband is sufficient evidence to be sub- 
mitted to the jury on the issue of whether the wife con- 
stituted her husband her agent to subsequently act for her 
in the premises, rendering the listing of the property in his 
name on the assessment roll, and the special assessment 
book, and the giving of the statutory notices to him, suffi- 
cient, thus rendering the lien against the property valid and 
enforceable as against her ard as against her subsequent 
grantee. Wadesboro v. Coxe, 218 N. C. 729, 12 S. E. (2d) 
2235 

Resolution as Evidence.—In an action by a municipality 
to enforce a lien for public improvements, objection that 
plaintiff failed to introduce in evidence the petition for im- 
provements signed by the owners of a majority of the 
lineal feet frontage abutting the improvements was held un- 
tenable where the original resolution of the city introduced 
in evidence recited a proper petition and that it was duly 
certified by the clerk, as required by this section, since if 
such finding was erroneous, the remedy for correction was 
by appeal. Asheboro v. Miller, 220 N. C. 298, 17 S. E. (2d) 
105. 

Applied in High Point v. Clark, 211 N. C. 607, 191 S. E. 
318. 


§ 160-83. What resolution shall contain: 


1. Designate improvements. The preliminary 
resolution determining to make a local improve- 
ment shall, after its passage, be published. Such 
resolution shall designate by a general descrip- 
tion the improvement to be made, and the street 
or streets or part or parts thereof whereon the 
work is to be effected, and the proportion of the 
cost thereof to be assessed upon abutting property 
and the terms and manner of the payment. 


2. Sidewalk improvements. If such resolu- 
tion shall provide for a sidewalk improvement, 
it may, in those municipalities in which the own- 
ers of the abutting property are required to make 
payment of the entire cost thereof, without peti- 
tion direct that the owners of the property abut- 
ting on the improvement shall make such side- 
walk improvement, and that unless the same shall 
be made by such owners on or before a day 
specified in the resolution, the governing body 
may cause such sidewalk improvement to be 
made. 

3. Affecting railroads. If the resolution shall 
provide for a street improvement, it shall direct 
that any street railway company or other rail- 
road company having tracks on the street or 
streets or part thereof to be improved shall make 
such street improvement, with such material and 


of such a character as may be approved by the ° 


governing body, in that part of such street or 
streets or part thereof which the governing 
body may prescribe, not to exceed, however, the 
space between the tracks, the rails of the tracks, 
and eighteen inches in width outside of the tracks 
of such company, and that unless such improve- 
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ment shall be made on or before a day specified 
in such resolution, the governing body will cause 
such improvement to be made: Provided, how- 
ever, that where any such company shall occupy 
such street or streets under a franchise or con- 
tract which otherwise provided, such franchise or 
contract shall not be affected by this section, ex- 
cept in so far as may be consistent with the 
provisions of such franchise or contract. 

4. Water, gas, and sewer connections. If the 
resolution shall provide for a street or sidewalk 
improvement, it tmay, but need not, direct that 
the owners of all property abutting on the im- 
provement shall connect their several premises 
with water mains, gas and sewer pipes located in 
the street adjacent to their several premises in 
the manner prescribed in such resolution, and 
that unless such owners shall cause connection 
to be made on or before a day specified in such 
resolution, the governing body will cause the 
Samic to be made. - (1915,,c. 56, S67 C. S-2708.) 


Construction of Former Franchise to a Railroad.—A city 
ordinance granting a franchise to a street railway to op- 
erate upon its streets, requiring that it do certain grading 
and other things enumerated at its own expense, and further 
stating in direct and continuous. connection with this sub- 
ject that “nothing herein contained shall be construed to 
require said company to pave its road,” is held to apply 
only to conditions then existing, and will not be construed 
to exempt the corporation from paying its part of future 
assessments that may be levied upon abutting owners for 
the paving and improvements of the streets. Durham vy. 
Durham Public Service Co., 182 N. C. 333, 109 S. E. 40. 

Extent of Railroead’s Liability—This section specifying 
that the burden imposed upon a street railway company in 
assessing its property for street improvements. shall not 
exceed ‘‘the space between the tracks, the rails of the 
track, and eighteen inches in width outside of the tracks,” 
is not violated if including the length of the cross-ties, the 
statutory limitation of the width had not been exceeded. 
Durham vy. Durham Public Service Co., 182 N. C. 333, 109 
S. E. 40. 

Railroad Property.—A town, to widen its streets, agreed 
with a railroad company to condemn land and give it to the 
company if it would remove its tracks thereto at its own 
expense. After this arrangement had been carried out, the 
town assessed the lands of the railroad company for street 
paving, under a resolution which contains no requirement 
that the company should improve the land occupied by its 
tracks as specified by subsection 3 of this section. It was 
held that the railroad was not liable for the assessment as 
the property being a part of the street was not “adjoining”’ 
within the provisions of this article. Lenoir v. Carolina, 
ete Ryn Co; 194 Ne GC. 7105140 S; 5. 618: 

Cited in Jones v. Durham, 197 N. C. 127, 133, 147 S. E. 
824. 


§ 160-84. Character of work and material.—The 
governing body shall have power to determine 
character and type of construction and of material 
to be used in making a local improvement, and 
whether the work, where not done by owners 
of abutting property or by a street or other rail- 
road company, shall be done by the forces of the 
municipality or by contract: Provided, that for 
the purposes of securing uniformity in the work 
the governing body shall always have the power 
to have all street paving done by the forces of 
the municipality or by contract under the provi- 
sions of this article. (1915, c. 56, s. 7; C. S. 2709.) 

Cited in Jones v. Durham, 197 N. C. 127, 147 S. E. 824. 


§ 160-85. Assessments levied: 

1. One-half on abutting property. One-half 
of the total cost of a street or sidewalk improve- 
ment made by a municipality, exclusive of so 
much of the cost as is incurred at street intersec- 
tions and the share of railroads or street railways, 
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shall be specially assessed upon the lots and 
parcels of land abutting directly on the im- 


provements, according to the extent of their 
respective frontage thereon, by an equal rate per 
foot of such frontage, unless the petition for such 
street or sidewalk improvement shall request 
that a larger proportion of such cost, specified in 
the petition, be so assessed, in which case such 
larger proportion shall be so assessed, and the 
remainder of such cost shall be borne by the 
municipality at large; but no assessment for 
streets and sidewalks shall be made against abut- 
ting property on any such street or sidewalk until 
said street or sidewalk has been definitely laid 
out and the boundaries of the same definitely 
fixed. 

2. Upon railroads. The cost of that part of 
a street improvement required to be borne by a 
railroad or street railway company, and made 
by the municipality after default bv a railroad or 
street railway company in making the same as 
hereinbefore provided, shall be assessed against 
such company, and shall be collected in the same 
manner as assessments are collected from abut- 
ting property owners, and such assessment shall 
be a lien on all of the franchises and property of 
such railroad or street railway company. 

3. For sidewalks. The entire cost of a side- 
walk improvement required to. be made by own- 
ers of property abutting thereon, and made by 
the municipality after default by such property 
owners in making the same, as hereinbefore pro- 
vided, shall be assessed against the lots and par- 
cels of land abutting on that side of the street 
upon which the improvement is made and di- 
rectly on the improvement, according to their 
respective frontages thereon, by an equal rate 
per foot of such frontage. 

4. Water, gas and sewer connections. The 
entire cost of each water, gas and sewer connec- 
tion, required to be made by the owner of the 
property for or in connection with which such 
connection was made, but made by the munici- 
pality after default by such property owner in 
making the same, as hereinbefore provided, shall 
be specially assessed against the particular lot or 
parcel of land for or in connection with which it 
was made. No lands in the municipality shall be 
exempt from local assessment. (1915, c. 56, s. 8; 
1919, c. 86; C. S. 2710.) 


In General.—The clear interpretation of this section means 
what its language says—that one-half of the total cost of . 
the street improvements shall be assessed upon-the parcel of 
land abutting directly on the improvement, according to the 
extent of the respective frontage thereon. Carpenter v. Mai- 
den, 204 N. C. 114, 116, 167 S. E. 490. 

Abutting Property.—The power to impose assessments 
upon owners whose lands abut upon the streets of a city to 
be improved, comes within the sovereign right of taxation, 
and no license, permit, or franchise from the Legislature 
or a municipal board will be construed to establish an 
exemption from the proper exercise of this power, or in der- 
ogation of it, unless these bodies are acting clearly with- 
in their authority, and the grant itself is in terms so clear 
and explicit as to be free from substantial doubt. Durham 
v. Durham Public Service Co., 182 N. C. 333, 109 S. E. 40. 

In Anderson v. Albemarle, 182 N. C. 434, 436, 109 S. EK. 
262, it was said: ‘‘The words ‘abutting on the improve- 
ment’ mean abutting on the street that is improved, and 
that this does not require that the pavement shall extend 
the entire width of the street when this would be an unnec- 
essary cost, and would greatly enhance the burden of 
which thes plaintiff in this case complains. By the term 
‘abutting property’ is meant that between which and the 
improvement there is no intervening land.” 
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Where the municipality owns the fee in land located be- 
tween the street and the property assessed, the assessment 
is void. Winston-Salem v. Smith, 216 N. C. 1, 3 S. E. (2d) 
328. 

Abutting property cannot exist in the street itself, but, 
in the nature of things, must be property outside of the 
street, touching or bordering upon the street or improve- 
ment. So a railroad is not an abutting owner by virtue of 
the fact that its tracks are laid in a public street. Town 
of Lenoir v. Carolina & N. W. Ry. Co., 194 N. C. 710, 140 
Se Gh on heh 

Same—Public Parks.—In the absence of constitutional or 
statutory provision to the contrary, the public property of a 
municipality, such as parks, etc., is subject to assessment 
for local improvements of its streets, and when there is no 
provision exempting them, a public park of a city is in- 
cluded within the intent and meaning of Laws 1915, ch. 56, 
providing that lands abutting on a street to be paved or 
improved should be assessed for such improvements to the 
extent of the respective frontage of the lots thereon, in a 
certain proportionate part of the cost, by the “front foot” 
rule. ‘Tarboro v. Forbes; 185 N. CC: 59)//116"S. Es 81. 

Same—Interference by Courts.—Where an act allows as- 
sessments to be made by a city on property abutting on a 
street for pavements or improvements thereon, the legis- 
lative declaration on the subject is conclusive as to the 
necessity and benefit of the proposed improvements, ang in 
applying the principle and estimating the amount as against 
the owners, individual or corporate, the court may inter- 
fere only in case of palpable and gross abuse. Kinston vy. 
Atlantic, ete: R2).Go.,.183 ONs1GC., 14, 110"S. 9 2645; 

Subsection 2—Ratilroads.—Where railroad property in a 
city lies along an unimproved street, but abuts upon an im- 
proved street that runs through the unimproved one, the 
owner is ordinarily liable to an assessment of one-half of 
the costs of the improvement on the abutting and improved 
street, and the exception in the statute as to street in- 
tersections is inapplicable. Mount Olive v. Atlantic, etce., 
RaCon iss NeeCe oso esa oelad Soe ob oe 

Same—Assessed as Private Owners. — The property of 
railroad companies abutting upon the streets of a city is 
liable to assessments for the paving and improvements 
thereon to the same extent as that of private owners, in 
proper instances, and where proper legislative authority is 
therefor shown. Kinston v. Atlantic, etc., R. Co., 183 N. C. 
14, 110 S. E. 645. 

Street Railroad Treated as Abutting Owner.—The property 
and franchise of street railways laid along a given street 
or designated locality within the effects and benefits of the 
proposed improvements, may lawfully be considered abut- 
ting owners. Durham vy. Durham, Pub. Service Co., 182 N. 
C9333, 109: Sea 40! 

A city ordinance granting a franchise to a street rail- 
way to operate upon its streets, requiring that it do certain 
grading and other things enumerated at its own expense, 
and further stating in direct and continuous connection 


with this subject that “nothing herein contained shall be 
construed to require said company to pave its road,” is 
held tc apply only to conditions then existing, and _ will 


not be construed to exempt the corporation from pay- 
ing its part of future assessments that may be levied upon 
abutting owners for the paving and improvements of the 
street. Durham v. Durham Pub. Service Co., 182 N. C. 333, 
109 S. E. 40. : 


Same—How Estimate Made.—In making an assessment on 
the property of a street railway’ company as an abutting 
owner on the street improved, not only the value of its tan- 
gible property; such as tracks, etc., should be considered, 
but, also, the estimated value of the company’s franchise 
under which it is operating, and which by fair apportion- 
ment should be included in the estimate. Durham v. Dur- 
ham Public Service Co., 182 N. C. 333, 109 S. E. 40. 


Section Additional to Local Laws.—These general statutes 
are additional and independent of special or local laws, 
and where the latter require the question to be first sub- 
mitted to the voters for their approval, and these require- 
ments have been fully met, under the private act, the trans- 
actions thereunder complete and their validity unquestioned, 
a railroad company may not resist an assessment made 
under the general law, this section, upon the ground that 
the provisions of the private acts, requiring the approval 
of the voters, control the question of the validity of the as- 
sessments. Kinston v. Atlantic, etc., R. Co., 183 N. C. 14, 
110 S. E. 645. 


Where a city or town has procéeded under private acts 
to issue bonds and assess the lands of abutting owners for 
street paving and improvements and for insufficiency of 
funds thus expended find it necessary to assess the lands 
of a railroad company abutting on streets so improved un- 


CH. 160. MUNICIPAL CORPORATIONS 


§ 160-87 


der this section, a later act ratifying the private acts, evi- 
dently for the purpose of curing apprehended defects and to 
make the bonds a more safe and desirable investment, can- 
not affect the validity of the proceedings under the general 
laws. Kinston v. Atlantic, etc., R. Co., 183 N. C. 14, 110 S. 
Tes WEEP 

Subsection 4—Assessment for Drains.—For constructing 
drains it is not necessary that the assessments be the same, 
for cost will be different because of difference in location and 
slope of the several lots. Gallimore v. Thomasville, 191 N. 
Cer648 se 1oZeo uy aeOos. 

Where Charges for Water and Gas Connections Did Not 
Constitute a Preferred Claim.—Charges for water and gas 
connections, incurred during the lifetime of a life tenant 
and unpaid at his death, do ‘not constitute a preferred 
claim against his estate as taxes assessed on the estate 
prior to his death, since in no event would such charges 
stand upon a higher plane than assessments for permanent 
improvements. Rigsbee v. Brogden, 209 N. C. 510, 184 
Sie Bones. 

Cited in’ Jones v. Durham, 197 N. C. 127, 133, 147 S. E. 
824. 


§ 160-86. Amount of assessment ascertained.— 
Upon the completion of any local improvement 
the governing body shall compute and ascertain 
the total cost thereof. In the total cost shall be 
included the interest paid or to be paid on notes 
or certificates of indebtedness issued by the mu- 
nicipality to pay the expense of such improve- 
ment pursuant to the-provisions of this article 
and incident to the improvement and assessment 
therefor. The governing body must thereupon 
make an assessment of such total cost pursuant 
to the provisions of the preceding section, and 
for that purpose must make out an assessment 
roll in which must be entered the names of the 
persons assessed as far as they can ascertain the 
same, and the amount assessed against them, re- 
spectively, with a brief description of the lots or 
parcels of land assessed, :(1915; ¢. 56;'s! 9:"C. 
Sherri 


In General.—Where a city or town has regularly and suf- 
ficiently proceeded to assess the lands of abutting property 
owners under the provisions of this statute, and have pub- 
lished the notice thereof as sec. 160-87 requires, and such 
owners have been afforded ample opportunity to be heard 
by the commissioners of the municipality, sec. 160-88, their 
failure to appear and resist the assessment thus laid on 
their property under the proceedings prescribed will bar 
their right to impeach the ordinance. Vester v. Nashville, 
190. NEw Cy 265: 1295'S: vie 593: 

Insufficiency of Description of Land.—The assessments made 
upon the lands of an owner adjoining a street improved by 
the authorities of a city or town, will not be declared in- 
valid on the ground of the insufficiency of description in the 
assessment roll at the suit of such property owners, when in 
substantial compliance with this and the next section. Ves- 
ter v. Nashville, 190 N. C. 265, 129 S. E. 593. 

Map Sufficient Description—A map made by the city en- 
gineer duly approved by the city commissioners is sufficient 
compliance with the requirements of this statute. Holton 
v. Mockville, 189 N. C. 144, 126 S. E. 326. 

Applied in High Point vy. Clark, 211 N. C. 607, 191 S. 
318. 

Cited in Jones v. Durham, 197 N. C. 127, 133, 147 S. E. 
824. 


§ 160-87. Assessment roll filed; notice of hear- 
ing.—Immediately after such assessment roll has 
been completed, the governing body shall cause 
it to be deposited in the office of the clerk of the 
municipality for inspection by parties interested, 
and shall cause to be published a notice of the 
completion of the assessment roll, setting forth 
a description in general terms of the local im- 
provement, and the time fixed for the meeting 
of the governing body for the hearing of allega- 
tions and objections in respect of the special as- 
sessment, such meeting not to be earlier than 
ten days from the first publication or posting of 
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Any number of assessment rolls 
(9155 ce5 0.65093 


said notice. 


may be included in one notice. 
Ga 2712) 


This section gives notice that the assessment roll has 
been filed and is open to inspection. Wake Forest v. Hold- 
ing, 206 N. C. 425, 428, 174 S. E. 296. 

It Does Not Confer Power to Condemn Property.—The 
governing body of a town has no jurisdiction in proceed- 
ing under this section and § 160-88, to condemn land for 
street purposes, under the power of eminent domain. At- 
lantic Coast Line R. Co. v. Ahoskie, 207 N. C. 154, 176 S. 
E. 264. 

Notice of First Hearing.—Where notice of hearing on the 
confirmation of an assessment roll was not published, but 
on the date set for the hearing the municipal board met 
and adopted the required resolution in amplified form, fixed 
the time and place for hearing of objections, and notice of 
the hearing on the second date set was duly published, 
which hearing was duly had on that date, necessary cor- 
rections made, and the assessment roll as corrected duly 
approved and confirmed, it was held that the fact that 
notice of hearing on the first date set was not published, as 
required by this and the following section, was rendered 
immaterial. Asheboro v. Miller, 220 N. C. 298, 17 S. E. 
(2d) 105. 

Citedvine Jonessy. Durham, 197° No Cie12/7, 133) 47S... 824. 


§ 160-88. Hearing and confirmation; assessment 
lien.—At the time appointed for that purpose, or 
at some other time to which it may adjourn, the 
governing body, or a committee thereof, must 
hear the allegations and objections of all persons 
interested, who appear and may make proof in 
relation thereto. The governing body may 
thereupon correct such assessment roll, and ei- 
ther confirm the same or may set it aside, and 
provide for a new assessment. Whenever the 
governing body shall confirm an assessment for 
a local improvement, the clerk of the municipal- 
ity shall enter on the minutes of the governing 
body the date, hour, and minute of such confir- 
mation, and from the time of such confirmation 
the assessments embraced in the assessment roll 
shall be a lien on the real property against which 
the same are assessed, superior to all other liens 
and encumbrances. After the roll is confirmed 
a copy of the same must be delivered to the tax 
collector or other officer charged with the duty 
of collecting taxes. (1915, c> 56,'s..9; C. S. 2713.) 


Lien. — Assessments made upon the property of the 
owner for street and side-walk improvements by a town, 
and in all respects under the authority conferred on the 
municipality by statute, extending in partial payments 
over a designated period of time, are to be regarded in the 
nature of a statutory mortgage when due and payable, and 
constitute liens on the property within the warranty clause 
against encumbrances contained in a deed, and are recover- 
able in the grantee’s action against the grantor to the ex- 
tent he has been required to pay them. Coble v. Dick, 194 
INGE GC, 732,. 140) S22 B:. 745; 

The lien against property for street improvements is a 
lien in rem against the land itself, but it is not strictly a 
tax lien and is based upon the theory of special benefit 
to the property itself, and a lien for street assess- 
ments, while superior to the liens of mortgages or deeds 
of trust, by this section, is subject to the lien of the city 
and county for taxes for general revenue. Saluda v. Polk 
County, 207 N. C. 180, 176 S. E. 298. 

The lien is an incumbrance within the meaning of the 
warranty clause against incumbrances. Winston-Salem v. 
Powell Paving Co., 7 F. Supp. 424, 427, citing Coble v. 
ick 194.N. C. 732,140 S. i, 7745, 

When Lien Attaches—By provision of this section the 
lien for street assessments does not attach to land until 
confirmation of the assessments, and where such assess- 
ments are not confirmed by the governing body of the town 
until after the execution of a deed to the property, the 
subsequently attaching lien for the assessments does not 
violate the warranty and covenant in the deed, in the usual 
language, against encumbrances. Oliver v. Hecht, 207 N. 
C481, 177 S. E. 399. 


Sufficiency of Compliance.—Where the property owner 
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signs the petition and has notice that improvements are 
to be made, and notice that the assessment roll giving the 
amount of the assessment against his property, has been 
filed in the office of the city clerk, as required by § 160-87, 
and accepts the penefits and pays installments of the as- 
sessments without objection, as provided by § 160-89, he rat- 
ifies same and this section is sufficiently complied with. 
Wake Forest v. Holding, 206 N. C. 425, 174 S. E. 296. 

Priority of Lien.—The amount of an assessment on the 
owner of land lying along a street for street improvements, 
is, by this statute creating a lien, superior to all other 
liens and encumbrances and continues, until paid, against 
the title of successive owners thereof. Merchants Bank, etc., 
Co. v. Watson, 187 N. C. 107, 121 S. E. 181. 

The provision of this section in regard to liens does not 
exclusively refer to subsequent liens; and the reference to 
the date of confirmation is only to fix the time when the 
lien is conclusively established, and when so established it 
takes precedence over all liens then existent or other- 
wise. Kinston v. Atlantic, etc., R. Co., 183 N. C. 14, 110 
S. E. 645. 

An assessment made upon adjoining land for a street im- 
provement by a town is a charge upon the land constituting, 
a lien superior to all others and not enforceable against the 
personalty or other lands of the owner, and when the owner 
of land has been thus assessed, payable in installments, 
and he subsequently dies, it is not a debt of the de- 
ceased payable by his personal representative, but a charge 
against the land itself. The provisions of § 28-105, as to the 
order of payment of debts of the deceased, has no appli- 
cation. .Carawan v. Barnett, 197 N. C. 511, 149 S. E. 740. 
See also High Point v. Brown, 206 N. C. 664, 666, 175 S. 
E. 169. See Winston-Salem y. Powell Paving Co., 7 F. 
Supp. 424. 

Statute of Limitations.—The assessment against ‘abutting 
lands for street improvements is made a lien on the land su- 
perior to all other liens and encumbrances under this sec- 
tion, and the ten-year statute of limitation is applicable 
thereto and not the three-year statute. High Point v. Clin- 
ard, 204 N. C. 149, 167 S. E. 690. 

Cited in Jones v. Durham, 197 N. C. 127, 133, 147 S. E. 
824; Statesville v. Jenkins, 199 N. C. 159, 154 S. E. 15; Wake 
Forest v. Gulley, 213 N. C. 494, 196 S. E. 845. 


§ 160-89. Appeal to the superior court—lIf a 
person assessed is dissatisfied with the amount of 
the charge, he may give notice within ten days 
after such confirmation that he takes an appeal 
to the next term of the superior court of the 
county in which the municipality is located, and 
shall within five days thereafter serve a state- 
ment of facts upon which he bases his appeal, 
but the appeal shall not delay or stop the im- 
provements. The appeal shall be tried at the 
term of court as other actions at law. (1915, c. 
56, $..95-C.i5.. 2714.) 


Constitutionality.—The right of appeal to the courts be- 
ing provided in case of dissatisfaction by an owner of land 
abutting on a street assessed by the governing body of a 
municipality for street improvement, the objection that 
the owner’s property is taken for a public use in contra- 
vention of the due process clause of the Constitution is une 
tenable. Take v. Wadesboro, 186 N. C. 683, 121 S. E. 12. 

Jurisdiction of Court Is Derivative—The jurisdiction of 
the Superior Court upon appeal from a levy of assessments 
for street improvements by the governing body of a town 
as provided by this section, is entirely derivative, and where 
a town has no jurisdiction to condemn land the Superior 
Court on appeal likewise has no jurisdiction to do so. At- 
lantic Coast Line R. Co. v. Ahoskie, 207 N.*C. 154, 176 S. 
E. 264. 

No Other Remedy.—The owner of land abutting on a 
street the municipality proposes to improve has his remedy 
in objecting to the local assessment on his property be- 
cause of the insufficiency of the petition, and he may not 
enjoin the issuance of bonds for this necessary expense on 
that ground ,when he has failed to pursue his statutory 
remedy. Brown v. Hillsboro, 185 N. C. 368, 117 S. E. 41. 

In an action to enfgrce a lien for public improvements, a 
defendant who had notice and ample opportunity to be 
heard and to appeal from the order confirming the assess- 
ment roll, cannot impeach the validity of the ordinance or 
of the assessment for any alleged irregularities which are 
not jurisdictional. Asheboro v. Miller, 220 N. C, 298, 17 
S. E. (2d) 105. 

While a petition is a prerequisite it is not jurisdictional, 
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and if the finding by the municipal board is erroneous it 
should be corrected by appeal under this section. Id. 

Injunctive Relief—The remedy of abutting owners as- 
sessed for street improvements is given by this section pro- 
viding the right of appeal and when no appeal has been 
taken and the work has been completed, injunctive re- 
lief against the collection of the assessments by the city 
will not lie. Jones v. Durham, 197 N. C. 127, 147 S. E. 
824. 

Estoppel to Assert Errors in Assessments.—Where the 
property owner failed to object and avail himself of the 
specific remedy for review and correction of the assessment, 
but made payments on the assessment, he is estopped to 
show error in the assessment. Wake Forest v. Gulley, 213 
N. C. 494, 196 S. E. 845. 

Existence of Street May Be the Issue.—Under the pro- 
visions of this statute, it is necessary that there be an 
existing street in order for a valid assessment for improve- 
ments to be laid on the property of abutting owners, and 
this may be made an issue in an appeal under this section, 
and the adjoining owner may introduce his evidence to show 
to the contrary. Atlantic Coast Line R. Co. v. Ahoskie, 192 
N. C. 258, 134.8. E. 653. 

Cited in Greensboro v. Bishop, 197 N. C. 748, 150 S. E. 
495; Efird v. Winston-Salem, 199 N. C. 33, 37, 153 S. E. 
632; Wake Forest v. Holding, 206 N. C. 425, 427, 174 S. 
E. 296; Crutchfield v. Thomasville, 205 N. C. 709, 713, 172 
S. FE. 366; High Point v. Clark, 211 N. C. 607, 191 S. E. 318; 
Wake Forest v. Gulley, 213 N. C. 494, 196 S. E. 845. 


§ 160-90. Power to adjust assessments.—The 
governing body may correct, cancel or remit any 
assessment for a local improvement, and may re- 
mit, cancel or adjust the interest or penalties on 
any such assessment. The governing body has 
the power, when in its judgment there is any 
irregularity, omission, error or lack of jurisdic- 
tion in any of the proceedings relating thereto, 
to set aside the whole of the local assessment 
made by it, and thereupon to make a reassess- 
ment. In such case there shall be included, as 
a part of the costs of the public improvement in~ 
volved, all interest paid or accrued on notes or 
certificates of indebtedness, or assessment bonds 
issued by the municipality to pay the expenses 
of such improvement. The proceeding shall be 
in all respects as in case of local assessments, and 
the reassessment shall have the same force as if 


it had originally been properly made. (1915, c. 
BG: G50 °C cet tb.) 
Section Not Applicable-—Where in accordance with the 


provisions of § 160-85, subsection 1, the board of aldermen 
grant a petition for street improvements requesting the as- 
sessment of a larger proportion of the cost of the improve- 
ments against the lots of land abutting directly thereon 
than is otherwise required by statute, after the confirmation 
of the assessment roll a subsequent board of aldermen is 
without power to grant a petition of the abutting landown- 
ers for a reduction of the assessment upon the ground alone 
that the amount of the assessments exceeded that which 
they had originally anticipated, and a suit by other taxpay- 
ers of the town to enjoin the granting of such petition is 
proper. This section and § 160-246, have no application. Mc- 
Clester v. China Grove, 196 N: C. 301, 145 S. E. 562. 

Cited in Gallimore v. Thomasville, 191 N. C. 648, 652, 132 
S. E. 657; Jones v. Durham, 197 N. C, 127, 133, 147 S. E. 824. 

. 


§ 160-91. Payment of assessment in cash or by 
installments.—The property owner or railroad or 
street railway company hereinbefore mentioned 
shall have the option and privilege of paying for 
the improvements hereinbefore provided for in 
cash, or if they should so elect and five notice 
of the fact in writing to the municipality within 
thirty days after the notice mentioned in next 
succeeding section, they shall have the option 
and privilege of paying the assessments in not 
less than five nor more than ten equal annual 
installments as may have been determined by the 
governing body in the original resolution au- 
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thorizing such improvement. Such installments 
shall bear interest at the rate of six per centum 
per annum from the date of the confirmation of 
the assessment roll, and in case of the failure or 
neglect of any property owner or railroad or 
street railway company to pay any installment 
when the same shall become due and payable, 
then and in that event all of the installments re- 
maining unpaid shall at once become due and 
payable and such property and franchises shall 
be sold by the municipality under the same rules, 
regulations, rights of redemption and savings as 
are now prescribed by law for the sale of land 
The whole assessment may be 
paid at the time of paying any installment by 
payment of the principal and all interest accrued 
to that date. (1915, c. 56, s. 10; C. S. 2716.) 


See notes to the following section. 

Right to Declare All Installments Due—The provision of 
this section, that upon failure to pay any installment when 
due, all installments remaining unpaid should at once be- 
come due and payable, gives the municipality the optional 
right to declare all installments due and payable upon de- 
fault, and in the absence of its declaration to invoke the 
acceleration provision the statute of limitations will not 
begin to run against unpaid installments not then due. 
Farmville v. Paylor, 208 N. C. 106, 179 S. E. 459. 

Cited in Coble v. Dick, 194 N. C. 732, 733, 140 S. E. 745; 
Statesville v. Jenkins, 199 N. C. 159, 154 S. E. 15; High 
Point v. Brown, 206 N. C. 664, 667, 175 S. KE. 169; Saluda 
v. Polk County, 207 N. C. 180, 184, 176 S. E. 298. 


§ 160-92. Payment of assessment enforced.— 
After the expiration of twenty days from the 
confirmation of an assessment roll the tax col- 
lector or such other officer of the municipality 
as the governing bedy may direct so to do shall 
cause to be published in a newspaper published 
in the municipality, or if there be no such news- 
paper, shall cause to be posted in at least three 
public places therein, a notice that any assess- 
ment contained in the assessment roll, naming 
and describing it, may be paid to him at any 
time before the expiration of thirty days from 
the first publication of the notice without any 
addition. In the event the assessment is not 
paid within such time, it shall bear interest at the 
rate of six per cent per annum from the date of 
the computation and ascertainment by the gov- 
erning body of the total cost of the local im- 
provement after its completion: Provided, that 
this shall not apply to improvements made under 
an ordinance prior to February 26, 1923. The 
assessment shall be due and payable on the date 
on which taxes are payable. Provided, that where 
an assessment is divided into installments one 
installment shall become due and payable each 
year on the date on which taxes are due and 
payable. After default in the payment of 
any installment, the governing body may, on 
the payment of all installments in arrears, to- 
gether with interest due thereon and on reim- 
bursement of any expenses incurred in at- 
tempting to obtain payment, reinstate the re- 
maining unpaid installments of such assess- 
ment so that they shall become due in the same 
manner as they would have if there had been 
no default, and such extension may be granted 
at any time prior to the institution of an ac- 
tion to foreclose.. ,(1915, c. 56, s. 11; 1923;Nc 
Sh 929, ee. BGLe S113) Cet or aris) 


Editor’s Note.—By the amendment of 1923 the date when 
interest begins to run was changed from the time of the 
“confirmation of the assessment roll’ to “after the com- 
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pletion of the local improvement.” 
active. 

The Act of 1929 added the last sentence to this section. 

The lien given under this section, when properly estab- 
lished, amounts to a statutory mortgage, having preference 
over any and all liens and encumbrances, existent or other- 
wise, and to be enforced by decree of sale of the _ property 
and franchise. Saluda v. Polk County, 207 N. C. 180, 183, 
TEAS Be 298: 

Lien Superior to All Others.—The lien created by this 
section is superior to all other liens and encumbrances, 
and may be enforced by decree of sale. Kinston v. Atlantic, 
Store: COM asa NS C14 1100 S.- 4645: 

Judgments for Installments.——Where the abutting owner 
of land on the streets has refused to pay the assessments 
lawfully made on him for street improvements, a judg- 
ment allowing him to pay by installments may be entered. 
Durham v. Durham Public Service Co., 182 N. C. 333, 109 
get mcA0: 

Interest Rate Is Prescribed.—The interest rate on street 
assessments is fixed by statute, and the courts are without 
authority at law or in equity to prescribe a lesser interest 
rate. Zebulon v. Dawson, 216 N. C. 520, 5 S. E. (2d) 535. 

Cited in Coble v. Dick, 194 N. C. 732, 140 S. E. 745. 


But it was not retro- 


§ 160-98. Sale or foreclosure for unpaid as- 
sessments barred in ten years; no _ penalties.— 
No statute of limitation, whether fixed by law 
especially referred to in this chapter or other- 
wise, shall bar the right of the municipality to 
enforce any remedy provided by law for the 
collection of unpaid assessments, whether for 
paving or other benefits, and whether such as- 
sessment is made under this chapter or under 
other general or specific acts, save irom and 
after ten years from default in the payment 
thereof, or if payable in installments, ten years 
from the default in the payment of any install- 
ments. No penalties prescribed for failure to 
pay taxes shall apply to special assessments, 
but they shall bear interest at the rate of six 
per cent per annum only. In any action to 
foreclose a special assessment the costs shall 
be taxed as in any other civil action, and shall 
include an ailowance for the commissioner ap- 
pointed to make the sale, which shall not be 
more than five per cent of the amount for 
which the land is sold, and one reasonable at- 
torney’s fee for the plaintiff. This section shall 
apply to all special assessments heretofore or 
hereafter levied, but shall not apply to any 
special assessment for the collection of which 
an action or proceeding has been instituted prior 
toeMarch 19, 1929. -(1929,e. 331, s. 1.) 

Lecal Modification—Durham: 1935, c. 224; Mecklenburg, 
City of Charlotte: 1943, c. 181; Sampson, Town of Clinton: 
2939- .64.148. 

Limitation of Actions.—In a suit under § 105-414 to fore- 
close a statutory lien on abutting property, given a city for 
street improvements, all installments of the amounts as- 
sessed therefor which are ten years overdue when action 
is brought are barred by this section, and no part of the 
proceeds of sale can be applied to the payment of such in- 
stallments. Raleigh vy. Mechanics, etc., Bank, 223 N. C. 286, 
2679. t.1.(2d) 573. 

In this section the municipalities are expressly named in 
the statute of limitations. ‘Therefore, an action to enforce 
the lien for public improvements, even though instituted 
under § 105-414, is barred after ten years from default in 
the payment of the assessments, or, if the assessments are 
payable in installments, each installment is barred after ten 
years from default in payment of the same unless the time 


of payment has been extended as provided by law. Char- 
lotte v. Kavanaugh, 221 N. C. 259, 20 S. E. (2d) 97. 


§ 160-94. Extension of time for payment of 
special assessments.—At any time or times prior 
to February the first, one thousand nine hundred 
and forty-five, the governing body of any city or 
town may adopt a resolution granting an exten- 

3—51 
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sion of the time for the payment of any instalment 
or instalments of any special assessment, including 
accrued interest thereon and costs accrued in any 
action to foreclose under the lien thereon, by ar- 
ranging such instalment or instalments, interest 
and costs into a new series of ten equal instal- 
ments so that one of said instalments shall fall 
due on the first Monday in October after the ex- 
piration of one year after adoption of the afore- 
said resolution and one of said instalments on 
the first Monday in October of each year there- 
after. Accrued interest on any instalment or in- 
stalments of any special assessment extended un- 
der the provisions of this section shall be com- 
puted to the first Monday in October following 
the adoption of the aforesaid resolution: Pro- 
vided, however, that such extension shall not pre- 
vent the payment of any assessment or interest 
zat any time: Provided further, no such extension 
shall in any way discriminate in favor of or against 
any property assessed by virtue of said assessment 
roll: Provided further, that any instalment or in- 
stalments, together with accrued interest and costs 
extended in accordance with the provisions of this 
section shall bear interest at the rate of six per 
centum per annum from the first Monday in Octo- 
ber following the adoption of the aforesaid reso- 


lutions (1931, ¢. 249 1933, cc. 252, 4101935) ‘Gc: 
NEG SLI e Celene 9a 9seCe LOS te 94 ic OU cee Las 
c. 4.) 

Local Modification—Orange, Town of Carrboro: 1937, c. 
195. 


Editor’s Note.——The 1937 amendment extended the time to 
1938 and the 1939 amendment extended it to 1940. The 1941 
amendment extended the time to 1942. 

For comment on the 1941 amendment, see 19 N. C. Law 
Rev. 526. 

The 1943 amendment changed the date at the beginning 
of this section from “July the first, one thousand nine hun- 
dred and forty two” to ‘February the first, one thousand 
nine hundred and forty-five.” 


§ 160-95. Assessments. in case of tenant for life 
or years.—Whenever any real estate is: in the 
possession or enjoyment of a tenant for life, or 
a tenant for a term of years, and an assessment is 
laid or levied on said property by any city, town, 
county, township, municipaft district, or the state, 
to cover the cost of permanent improvements 
ordered put thereon by the law or the ordinances 
of such city or town, township, or municipal 
district, such as paving streets and _ sidewalks, 
laying sewer and water lines, draining lowlands, 
and pernianent improvements of a like charac- 
ter, which constitute a lien upon such property, 
the amount so assessed for sttch purposes shall 
be paid by the tenant for life or for years, and 
the remaindermen after the life estate, or the 
owner in fee after the expiration of tenancy for 
a term of years, pro rata their respective inter- 
ests, ine saidmmnealmestatesm (1010) icin / scm Gans) 
Dalen) 

Since street and sidewalk assessments constitute a lien 
against the property not collectible out of other proper- 
ties belonging to the owner, and since by this section a 
life tenant is not liable for the whole assessment, being 
entitled to have it proportioned under § 160-97, upon the 
death of a life tenant such assessments made prior to his 
death do not constitute a preference against his estate un- 


der the third class of priority. Rigsbee v. Brogden, 209 N. 
C. 510, 184 S. E. 24. See § 28-105 and note, 


§ 160-96. Interests of parties ascertained.— 
The respective interests of a tenant for life and 
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the remainderman in fee shall be calculated as 
provided in §:37-13; 9(1914;'c.7,1s.25°C.-S.° 2719.) 


§ 160-97. Lien of party making payment.—lf 
the assessment, after same shall be laid or levied, 
shall all be paid by either the tenant:for life or 
the tenant for a term of years, or by the remain- 
derman, or the owner in fee, the party paying 
more than his pro rata share of the same shall 
have the right to maintain an action in the na- 
ture of a suit for contribution against the delin- 
quent party to recover from him his pro rata 
share of such assessment, with interest thereon 
from the date of such payment, and be subro- 
gated to the right of the city, town, township, 
municipal district, county, or the state, to a lien 
on such property for the same. (1911, c. 7, s. 3; 
Cy S.12720;) 


§ 160-98. Lien in favor of co-tenant or joint 
owner paying special assessments.—Any one of 
several tenants in common, or joint tenants, or 
co-partners, shall have the right to pay the whole 
or any part of the special assessments assessed or 
due upon the real estate held jointly or in common, 
and all sums by him so paid in excess of his share 
of such special assessments, interest, costs and 
amounts required for redemption, shall constitute 
a lien upon the shares of his co-tenant or associ- 
ates, payment whereof, with interest and costs, he 
may enforce in proceedings for partition, actual 
or by sale, or in any other appropriate judicial 
proceeding: Provided, the lien herein provided 
for shall not be effective against an innocent pur- 
chaser for value unless and until notice thereof 
is filed in the office of the clerk of the superior 
court in the county in which the land lies and in- 
dexed and docketed in the same manner as other 
liens required by law to be filed in such clerk’s 
office. (1935, c. 174.) 


§ 160-99. Money borrowed to be paid out of as- 
sessment—At any time before the cost of any 
local improvement shall be computed and ascer- 
tained as provided in this article, the municipal- 
ity may from time to time by resolution au- 
thorize the treasurer to borrow money to the ex- 
tent required to pay the cost of any such im- 
provement or to repay any money borrowed 
under this section with interest thereon in ac- 
cordance with the provisions of the Local Gov- 
ernment Act. The resolution authorizing any 
such loan or loans may provide for the issue of 
notes or certificates of indebtedness of the mu- 
nicipality, or both, payable either on demand or 
at a fixed time, not more than six months from 
the date thereof, and bearing interest not exceed- 
ing six per centum per annum. Any temporary 
indebtedness incurred under the authority of this 
section, with the interest thereon, may be paid 
out of moneys raised by the issue and sale of “lo- 
cal improvement bonds” or ‘‘assessment bonds,” 
or both, to be issued and sold as hereinafter pro- 
vided, or may be included in the annual tax levy. 
C1915 Wer 56.15. odes Ah. Joel) 
to the Local 


Cross Reference. — As Government 


see chapter 159. 


Act, 


§ 160-100. Assessment books prepared.—After 
the governing body of the municipality has lev- 
ied the assessment against the property abutting 
upon the street or streets, the city clerk or per- 
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son designated shall prepare from such assess- 
ment roll and deliver to the tax collector or per- 
son designated a well bound book styled Special 
Assessment Book, which shall be so ruled as to 
conveniently show: 


1. Name of owner of such property. 

2. The number of lot or part of lot and the 
plan thereof if there be a plan. 

3. The frontage of said lot. 

4. The amount that has been assessed against 
such lot. 

5. The amount of such installments and 
day on which installments shall become due. 

Such book shall be indexed according to the 
names of the owners of the property, and en- 
tries of all payments or partial payments shall 
be immediately entered upon said book when 
made, and said book shall be open to the inspec- 


the 


tion of any citizen of the municipality. (1915, c. 
Sheer lsiiG. SV7 22.) 
Necessity of Special Book.—As between the abutting 


landowners upon the street improved by a city or town 
and the proper municipal authorities acting thereon, the 
failure of the latter to keep the special assessment book is 
not fatal to the validity of the assessments, if the original 
assessment roll or book is accessible, sufficient to give all 
necessary information of the property assessed, and avail- 
able upon the statutory notice given. Vester v. Nashville, 
TOOTING (GP8 265.2129) Sin Hoe 593: 


§ 160-101. Apportionment of assessments.—In 
any case where one or more_ special assess- 
ments shall have been made against any prop- 
erty for any improvement or improvements 
authorized by this chapter, and said property 
has been or is about to be subdivided and it is 
therefore desirable that said assessment or as- 
sessments be apportioned among the subdivi- 
sions of such property, the governing body 
may, with the consent of the owner er owners 
of said property, apportion said assessment or 
assessments, or the total thereof, fairly among 
said subdivisions, as same are benefited by the 
subdivisions, if 
any, as in the opinion of the governing body 
are not benefited by the improvement. There- 
after, each of said subdivisions shall be relieved 
of any part of such original assessment or as- 
sessments except the part thereof apportioned 
to said subdivision, and the part of said orig- 
inal assessment or assessments apportioned to any 
such subdivision shall be of the same force and 
effect as the original assessment or assessments. 
At the time of making 
the governing body shall cause to be entered 
upon its minutes an entry to the effect that 
such apportionment is made with the consent 
of the owner or owners of the property af- 
fected, and such entry shall be conclusive of 
the truth thereof in the absence of fraud. Such 
re-assessments may include past due installments 
of principal, interest and penalty, if any, as well 
as assessments not then due, and the remaining 
installments shall fall due at the same dates as 
they did under the original assessment. (1929, c. 
a8is, 11 9395.6ce te5) 


Editor’s Note.—Prior to the amendment of 1935 the last 
sentence of this section prohibited reassessment before pay- 
ment of past due installments. 


§ 160-102. Local improvement bonds issued.— 
Whenever an assessment for any local improve- 
ment has been confirmed, the governing body 





such apportionments, 






§ 160-103 


may by resolution direct that the amount and 
proportion of the expense of such improvement 
which shall be borne by the municipality at large 
shall be raised by the issuance of bonds of the 
municipality to be known as “local improve- 
ment bonds.” Such bonds shall be issued as pro- 
vided in the Municipal Finance Act. (1915, c. 56, 
Sep CS ORE Ee 
Cross Reference.—As 
160-377 et seq. 


to Municipal Finance Act, see § 


§ 160-103. Assessment bonds issued.—Whenever 
an assessment for any local improvement has 
been confirmed, and twenty days have elapsed 
since the first publication of notice of such con- 
firmation, the governing body may by resolution 
direct that the amount and proportion of the ex- 
pense of such improvement which has been as- 
sessed upon the abutting property, or any part 
of such expense, shall be raised by the munici- 
pality by the issuance of its bonds, to be known 
as “assessment bonds.” All moneys derived from 
the collection of assessments upon which assess- 
ment bonds are predicated, collected after the 
passage of the resolution authorizing such bonds, 
shall be placed in a special fund, to be used only 
for the payment of the principal and interest of 
assessment bonds issued under this section, and 
if at the time of the annual tax levy for any year 
in such municipality it shall appear that such fund 
will be for any cause insufficient to meet the prin- 
cipal and interest of such bonds maturing in such 
year, the amount of the deficiency shall be in- 
cluded in such tax levy. The amount of the as- 
sessments for two or more improvements may 
be included in a single issue of assessment bonds. 
(1915, c. 56, s. 15; C. S. 2724.) 


§ 160-104. Improvements on streets abutting 
railroads.—Municipalities desiring to make street 
and sidewalk improvements on property owned 
and/or leased by railroad companies, are hereby 
authorized to make such improvements on any 
such street used as a public street, subject to the 


‘rights of any such railroad company to use and 


occupy the same for railroad purposes: Provided, 
however, that the petition or petitions contem- 
plated and required by the provisions of this ar- 
ticle, need not be signed by such railroad com- 
pany or companies, nor shall any part of the 
railroad right of way be considered as abutting 
property, but the said petition shall be signed by 
at least a majority in number of the owners of 
property other than the railroad right of way, 
who must represent at least a majority of all the 
lineal feet frontage of the lands, other than said 
railroad right of way (a majority in interest of 
owners of undivided interest. in any piece of 
property to be deemed and treated as one person 
for the purpose of the petition), abutting upon 
such street or streets proposed to be improved: 
Provided, further, that not more than one-half 
of the total cost of the street or sidewalk im- 
provement made by such municipality, exclusive 


‘of so much of the cost as is incurred at street in- 


tersections, shall be specially assessed upon the 
lots or parcels of land abutting directly on the 
improvement, other than the property included 
in the railroad right of way, according to the ex- 


_ tent of their respective frontage thereon, by an 
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equal rate per foot of such frontage. 
222, .S. 1.) 


Editor’s Note.—Since a municipality may proceed to 
make street improvements without petition of the owners 
of abutting property (Shute v. Monroe, 187 N. C. 676, 
123 S. E..71), it: is .clear that where a railroad, own- 
ing half of the abutting property, could hold up the im- 
provement by refusal to sign the petition, that the state 
may authorize the municipality to proceed without the 
railroad’s consent. 9 N. C. Law Rev. 362. 


(1931, c. 


§ 160-105. Railroad rights of way and contracts 
as to streets unaffected.—Nothing contained in 
§ 160-104 shall be construed so as to deprive 
any railroad company of any right which it may 
now or hereafter possess by reason of its owner- 
ship of any right of way. 

Any additional expense which the railroad may 
incur in removing or altering any pavement or 
other improvements made under and by virtue 
of the provisions of § 160-104, which interfere 
with the railroad’s use of its right of way, 
shall be borne by the municipality affected: Pro- 
vided, such section shall not affect in any way 
existing contracts between municipalities and 
railroads for rights of way through streets, and 
shall not affect existing contracts between mu- 
nicipalities and railroads for upkeep and im- 
provements of streets. (1931, c. 222, s. 1%.) 


Art. 10. Inspection of Meters. 


§ 160-106. Inspectors appointed.—In every city 
or town in the state of North Carolina where is 
furnished, for pay, electricity, gas or water by 
meter measure, the governing body of the city or 
town may appoint some competent person to act 
as inspector of meters, whose duty it shall be to 
inspect and test such meters and to carry out 
the provisions of this article as herein provided. 
(1909, c. 150, s. 1; C. S. 2729.) 


§ 160-107. Time of appointment; oath, bond, and 
compensation. Such appointment, if made, 
shall be made at the first meeting in May of each 
year of such governing body, subject to the 
power of such city or town authorities to remove 
such appointee in the manner provided for the 
removal of its other appointees and to fill the 
vacancy caused by such removal. The compen- 
sation of such inspector shall be fixed and shall 
be paid by the city or town so appointing him, 
and such inspector shall upon his appointment . 
take oath before the mayor of said city or town 
that he will faithfully perform the duties herein 
imposed upon him, and the governing body of 
the city or town may require the inspector to 
give bond in such sum as they may fix for the 
faithful discharge of his duties. (1909, c. 150, 
s.°32.C.. S42730:) 


§ 160-108. Apparatus for testing meters provided. 
—Every person, firm, corporation or municipal- 
ity furnishing for pay electricity, gas or water 
by meter measure in any city or town having 
appointed an inspector of meters, as aforesaid, 
shall provide and keep a suitable and proper ap- 
paratus for testing and proving the accuracy of 
the meters to be so furnished for use, by which 
apparatus all such meters shall be tested at their 
rated capacity. (1909, c. 150, s. 3; C. S. 2731.) 


§ 160-109. Meters tested before installed.—No 
person, firm, or corporation or municipality fur- 
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nishing for pay electricity, gas or water by meter 
measure shall hereafter furnish, install and put in 
use any such meter in any city or town having 
appointed an inspector of meters, as aforesaid, 
until such meter shall first have been inspected 
and found correct by such inspector, and it shall 
be the duty of such inspector to test the same 
upon the written request of such proposed fur- 
nisher. No meter now in service shall be re- 
quired to be taken out for test, except where there 
is doubt as to its accuracy and upon the written 
request of the consumer, as herein provided 
(1900;9C.9150;"s4 > Ce Se 275e7) 


§ 160-110. Inspection made upon complaint.— 
When any consumer, by meter, of electricity, gas 
or water in any city or town having appointed an 
inspector of meters, as aforesaid, doubts the ac- 
curacy of such meter and desires to have the 
same tested, such consumer may file with the 
inspector of meters a written complaint of the 
meter and request that the same be tested, and 
shall at the same time deposit with the furnisher 
the sum of one dollar to cover the expense of 
taking out and replacing such meter, and there- 
upon it shall be the duty of such inspector as 
soon as practicable to accurately test said meter 
in the presence of and jointly with the authorized 
agent of the furnisher, and also in the presence 
of the complainant, if he so desires, and_ shall 


give to both the complainant and to the furnisher | 


a written report of such test and the result there- 
Ole GL909: (edb Onesies Car oreetican 


§ 160-111. Repayment of deposit.—If upon such 
test the meter is found to be incorrect, in that it 
registers more: than two and one-half per cent 
too fast—that is, more than two and one-half per 
cent more electricity, gas or water than it should, 
then and in that event the furnisher shall return 
to the complainant the one dollar deposit and 
shall promptly properly adjust and repair the 
meter or furnish a correctly adjusted meter; but 
if upon such test the meter shall not register 
more than two and one-half per cent too fast— 
that is, more than two and one-half per cent 
more than it ought to—the one dollar deposit 
shall be retained by the furnisher to cover the ex- 
pense of taking out and repJacing the meter. 
(1909°46.150,7s. 6; CPS. 2734.) 


§ 160-112. Adjustment of charges.—If upon 
such test the meter shall register more than two 
and one-half per cent too fast, as above defined, 
the furnisher shall reimburse the complainant at 
the rate at which the meter registers too fast for 
a period of one month back; but if upon such test 
the meter shall be found to be incorrect, in that 
it registers more than two and one-half per cent 
too slow—that is, more than two and one-half 
per cent less electricity, gas or water than it 
should—then and in that event the complainant 
shall, in addition to the amount already charged 
him, pay at once to the furnisher at the rate at 
‘which the meter_is too slow for a period of one 
month back, and the furnisher shall have the 
same rights for collecting such additional sum as 
is provided for the collecting ot the past due and 
unpaid bills for electricity, gas or water, as the 
case may’ be. ' (1909,.c. 150, -s. 7; C7.S.92735.) 


§ 160-113. Standard of accuracy.—Any such 
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meter having been tested and found to be not 
more than two and one-half per cent too slow 
nor more than two and one-half per ceni too fast, 
as above defined, shall be considered correct. and 
such inspector shall so mark or stamp such 
meter and report the same to the governing body 
of thes city. or towns G.909)) c) 150,55, 825 Gao. 
2736.) 


§ 160-114. Free access to meters.—Nothing in 
this article shall be so construed as to prevent 
any furnisher of electricity, gas or water from 
having free access to the meters. (1909, c. 150, 
Stor oe ec ote) 


Art. 11. Regulation of Buildings. 


§ 160-115. Chief of fire department.—There is 
hereby created in the incorporated cities and 
towns of the. state, where not already established 
by their charters, the office of chief of fire de- 
partment. (Rev., s. 4815; 1901, c. 677, s. 1; C. 
S.2738.) 


Cross Reference.—As 
through 160-238. 


§ 160-116. Election and compensation.— The 
governing body of every incorporated city and 
town, when no provision is made in _ their 
charters for such office, shall elect a chief of fire 
department, fix his term of office, prescribe his 
duties and obligations, and see that he is rea- 
sonably remunerated by the city or town for the 
services required of him by law. They may 
change his duties and compensation from time to 
time, not inconsistent with the duties prescribed 
in this article. Where the governing body fails 
or neglects to perform such duty, the insurance 
commissioner shall call it to their attention and 
if necessary bring the matter before the proper 
court. Nothing herein may prevent any person 
elected hereunder from holding some other posi- 
tion in the government of the city or town. 
(Rev.; SSo 129817481658 190155 caG77, si. 2005 smc 
506) si 421915. 4192 sie Se ongon) 

Power Governmental.—The power 
vent fire is governmental, and a failure to exercise this 
power does not subject a city to action for negligence which 


causes loss by fire. Harrington v. Greenville, 159 N. C. 632, 
75 S$. E. 849. 


§ 160-117. Duties of chief of fire department.— 
The chief of the fire department shall perforin 
the duties required of him by this article; where 
such duties are not prescribed by the charters or 
governing body of incorporated cities and towns, 
it shall be his duty to preserve and care for the 
fire apparatus, have charge of the fighting and 
putting out of all fires, make annual reports to 
the city municipa) governments, seek out and 
have corrected all places and conditions dangér- 
ous to the safety of the municipality from fire, 
look after buildings being erected with a view to 
their safety from fires, and do and perform tlie 
other duties prescribed by the governing boards 
of the several municipalities. (Rev., ss? 48135, 
4817; 1901, c. 677, ss. 1, 3; C. S. 2740.) ; 


§ 160-118. Local inspector of buildings.—The 
chiefs of fire departments hereinbefore provided 
for shall also he local inspectors of buildings for. 
the cities or towns for which they are appointed 
and shall perform the duties required herein and 


to fire protection, see §§ 160-235 


to regulate and pre- 
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shall make all reports required by the insurance 
commissioner, and shall make all inspections and 
perform such duties as may be required by the 
state law or city or town ordinance or by the 
said insurance commissioner: Provided, how- 
ever, that any city or town may appoint and rea- 
sonably remunerate a local inspector of build- 
ings, in which case the chief of fre department 
shall be relieved of the duties herein imposed. 
(Rev., s. 2982; 1905, c. 506, s. 6; 1915, c. 192, s. 2 
Cars: 2741.) 


§ 160-119. Town aldermen failing to appoint in- 
spectors. — If the aldermen or commissioners of 
any city or town shall fail or refuse to appoint a 
chief of the fire department, or shall fail or refuse 
to reasonably remunerate him, they shall bc 
guilty of a misdemeanor. This section shall not 
apply to the aldermen or commissioners of any 
city or town, where such city or town is by law 
exempt from the law regulating and controlling 
the erection and inspection of buildings. (Rev., 
So a607 0.005, .¢.-506,) 5.43 oC.  S.0 2742.) 


? 


§ 160-120. Town officers; inspection of buildings. 
—If anv chief of any fire department or local in- 
spector of buildings shall fail to perform the du- 
ties required of him by law or shall give a certifi- 
cate of inspection without first making the in- 
spection required by law, or shall improperly 
give a certificate of inspection, he shall be guilty 
of a misdemeanor. (Rev., s. 3610; 1905, c. 506, 
Geom tomer. 192, o 17) C. 15,0743.) 


§ 160-121. Electrical inspectors—The govern- 
ing body of any incorporated city or town may 
in their discretion appoint an electrical inspector 
in addition to the building inspector, and when 
said electrical inspector is so appointed he shall 
do and perform all things herein set out for the 
building inspector to do and perform in regard 
to electrical wiring and certificates for same, and 
in such cases the building inspector shall be re- 
lieved of such duties. (Rev., s. 2983; 1905, «. 
h06, Ss) 333 -C.°S. 2744.) 


§ 160-122. County electrical inspectors.—The 
county commissioners of each county may in their 
discretion designate and appoint one or more elec- 
trical inspectors whose duty it shall be to inspect 
the installation of all wiring and other electrical 
installations in buildings located in any town of 
one thousand population or less and/or those 
buildings located outside of the corporate limits 
of all cities and towns and not otherwise in- 
cluded in this article, and to issue a certificate of 
inspection where such installations fully meet the 
requirements for such installations as set forth 
in this article, or such additional requirements as 
the board of county commissioners may prescribe. 
Nothing contained in this article shall be con- 
strued as prohibiting said board of county com- 
missioners designating as county inspector any 
person who also has or may be designated as 
electrical inspector in any city or town located 
within said county, or from. prohibiting two or 
more counties from designating the same inspec- 
tor to perform the duties herein mentioned for 
such two or more counties. ‘The county commis- 
sioners shall also fix the fees to be charged by 
such county inspector, which fees shall be paid 
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by the owner of the properties so inspected. 
(1937,>c. Bi L941 eer 05a) 

Editor’s Note.—Prior to the 1941 amendment this section 
provided for only one inspector. 


§ 160-123. Deputy inspettors.—All duties im- 
posed by this article upon the building inspector 
may be performed by a deputy appointed by such 
inspector. (Rev., s. 2984; 1905, c. 506, s. 32; C. S. 
2745.) 


§ 160-124. Fire limits established—vThe govern- 
ing body of all incorporated cities and towns 
shall pass ordinances .establishing and defining 
fire limits, which shall include the principal busi- 
ness portion of the cities and towns. (Rev., s. 
2985; 1905, c. 506; s. 7; C. S. 2746.) 

Power Discretionary.—The courts will not pass upon the 
reasonableness of fire limits established by an incorporated 
town under authority conferred by the Legislature, at least 
where the limits established appear to be reasonable, and 
without palpable oppression or injustice done. State v. Law- 
ing, 1644 N. C. 492, 80 S. E. 69. 

Reasonableness of Ordinances.—While it might be unrea- 
sonable to prohibit even the slightest repairs to wooden 
buildings standing within the fire limits prior to the pas- 
sage of a statute as ordinance establishing such limits, the 
power to prevent repairs is delegated and presumably ex- 
ercised for the protection of property, and where a wooden 
structure within the bounds is partially destroyed by fire 
already, it is not unreasonable to require a new roof to be 
made of material less liable to combustion, or to forbid the 
repairs altogether when the damage to the building is se- 
rious, and to that end to compel the owners to give notice 
to the town authorities of their purpose to repair, and of 
the character of the contemplated work. Lewisville v. Web- 
ster, 108 Ill. 414; State v. Johnson, 114 N. C. 846, 849, 1Y 
Som =) 1099, 

Cited in 5 N. C. Law Rev. 241. 


§ 160-125. Punishment for failing to establish fire 
limits—If the aldermen or commissioners of 
any city or town shall fail or refuse to establish 
and define the fire limits for such town accord- 
ing to law, they shall be guilty of a misdemeanor. 
This section shall not apply to aldermen or com- 
missioners of those towns which are exempt 
from the law governing the inspection of build- 
ingss eCReve sy 3008 selO05. «cis 06. nou ey Gane S: 
2747.) 

§ 160-126. Building permits.—Before a building 
is begun the owner of the property shall apply to 
the inspector for a permit to build. This permit 
shall be given in writing and shall contain a pro- 
vision that the building shall be constructed ac- 
cording to the requirements of the building law, 
a copy of which’ shall accompany the permit. As 
the building progresses the inspector shal} make 
as many inspections as may be necessary to sat- 
isfy him that the building is being constructed ac- 
cording to the provisions of this law. As soon as 
the building is completed the owner shall notify 
the inspector, who shall proceed at once to in- 
spect the said building and determine whether or 
not the flues and the building are properly con- 
structed in accordance with the building law. If 
the building meets the requirements of the build- 
ing law the inspector shall then issue to the owner 
of the building a certificate which shall state that 
he has complied with the requirements of the 
building law as to that particular building, giving 
description and locality and. street number if 
numbered. ‘The inspector shall keep his record so 
that it will show readily by reference all such 
buildings as are approved. ‘The inspector shalt 
report to the insurance commissioner every per- 
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son neglecting to secure such permit and certifi- 
cate, and also bring the matter before the mayor, 
recorder or municipal court for their attention 
and action. (Rev., s. 2986; 1905, c. 506, s. 26; 1915, 
c. 192, s. 3; C. S. 2748.) 

Cross References.—As to the North Carolina building code, 
see § 143-136 et seq. As to regulations as to issue of build- 
ing permits, see § 87-14. 

Contrary Ordinance Void.—By this section a permit from 
the inspector is required before an owner may repair 
his buildings, and an ordinance requiring that the permit 
be gotten from the board of aldermen is contrary to this 
statute and void. State v. Eubanks, 154.N. C. 628, 70 S. E. 
466. 

Rule Must Be Uniform.—The ordinance of a city providing 
that no person shall erect within the city limits any house 
or building of any kind, or add to, improve or change any 
building without having first obtained permission from 
the Board of Aldermen, is void, for the reason that it does not 
prescribe a uniform rule of action for governing the exer- 
cises of the discretion of the Aldermen, but on the con- 
_.trary, leaves the rights of property subject to their arbi- 
trary discretion. State v. Tenant, 110 N. C. 609, 14 S. E. 387. 

Permit by Mandamus.—Where a city, under an _ ordi- 
nance, with legislative authority in such matters, has issued 
a permit to build an additional room to a residence, and 
thereafter has recalled the permit pending the settlement 
of a dispute as to whether it would be situate upon an alley 
claimed to have been widened, and upon the finding by the 
jury that the alley had not been widened and that the 
room would not be thereon, a mandamus is the proper rem- 
edy, though the form of the issue was incorrect. Clinard 
v. Winston-Salem, 173 N. C. 356, 91 S. E. 1039. 


§ 160-127. Material used in construction of walls. 
—The walls of all buildings in cities or towns 
where this article applies, other than frame or 
wooden buildings, shall be constructed of brick, 
iron or other hard, incombustible material. All 
rules, regulations and requirements contained in 
the building law, or set out in this article in re- 
gard to the erection of buildings, or any part 
thereof, shall apply also where any building or 
walls, or any part thereof, is proposed to be 
raised, altered, repaired or added to, in order that 
the objects of the law may be accomplished and 
deficiencies and menaces to the safety of the city 
or town may not be made or perpetuated. (Rev., 
§. 129872 51905,..c;8506). $5095) 199 Se, 199 see CaS 
2749.) 

§ 160-128. Frame buildings within fire limits.— 
Within the fire limits of cities and towns where 
this article applies, as established and defined, no 
frame or wooden building shall be hereafter 
erected, altered, repaired, or moved except upou 
the permit of the building inspector, approved by 
the insurance commissioner. (Rev., s. 2988; 1905, 
C2506) 16583 1915 2c 198" obs s Cals a8700.) 

Cited in 5 N. C. Law Rev. 241. 


§ 160-129. Thickness of walls.—The walls of 
warehouses, stores, factories, liverystables, hotels 
or other brick or stone buildings for business pur- 


poses in cities or towns where this article applies, © 


except fireproof buildings where the framework 
is of steel, shall conform to the following sched- 
ules: 

Minimum Thickress in 


Height of Building Inches of Wali 


1st 2d 3d 4th 5th 
One-story building .......... LS deere 
Tworstory building ........ mG 20 Ea ae) uae 
Three-story building ....... nly ager Or, Woglsy eee vee 
Four-story building ........ 22.17 pits as 
Five-story building ........ 26 eee ee aan 


The walls of all brick or stone buildings over 
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five stories high shall be thirteen inches thick for 
the top story and increasing four inches in thick- 
ness for each story below to the ground, the in- 
creased thickness of each story to be utilized for 
beam and girder ledges. Ali top story walls must 
extend through and eighteen inches above the 
roof in parapets not less than thirteen inches 
thick and coped with terra-cotta, stone, cast-iron 
or cement. Upon written application approved by 
the building inspector the insurance commis- 
sioner may, where he deems it advisable, allow 
decreased thickness in walls of concrete, or in 
brick walls where such thickness is compensated 
for by pilasters. The roofs of all buildings 
named in this section shall be of metal, slate or 
tile or gravel or other standard fireproof roofing. 
(Rev., s. 2989; 1905,'c. 506, s. 10; 1915, c. 192, s. 
63 Care rode) 

Local Modification—Durham: 1933, c. 254. 


§ 160-130. Foundation of walls; openings and 
doors protected.—In all buildings mentioned in the 
preceding section there shall be prepared a 
proper and substantial foundation, and no foun- 
dation shall be less than one foot below the 
exposed surface of the ground, and no foun- 
dation shall rest on any filling or made 
ground, and the breadth of the foundation of the 
several parts of any building shall be  propor- 
tioned so that as near as practicable the pressure 
shall be equal on each square foot of the founda- 
tion, and cement mortar shall be used in the 
masonry of all foundations exposed to dampness. 
No opening or doorway shall be cut through a 
party or fire wall ofa brick or stone building 
without a permit from the inspector, and every 
such door or opening shall have top, bottom and 
sides of stone, brick or iron, shall be closed by 
two sets of standard metal-covered doors (sepa- 
rated by the thickness of the wall) hung to rab- 
beted iron frames or to iron hinges in brick or 
stone rabbets, shall not exceed ten feet in height 
by eight feet in width, and every opening other 
than a doorway shall be protected in a manner 
satisfactory to the inspector. (Rev., s. 2990; 1905, 
C.S06,ss ide CuSro7so.) 


§ 160-131. Metallic stand-pipes required.—All 
business buildings being more than fifty-six feet 
high, covering an area of more than five thousand 
superficial feet, also all buildings exceeding 
eighty feet in height, shall have a four-inch or 
larger metallic stand-pipe within or near the 
front wall extending above the roof and ar- 
rauged so that engine hose can be attached from 
the street, such riser to have two and one-half 
inch hose coupling on each floor. The building 
inspector may, with the approval of the insur- 
ance commissioner, allow two or more stand- 
pipes of smaller size and proper hose coupling, 
provided they are of such sizes and number as to 
be at least equivalent in service to the large 
stand-pipes required. All hose coupling shall con- 
form to the size and puttern adopted by the fire 
department. (Rev., s. 2991; 1905, c. 506, s. 12; 
191 5:26. Pe Sue Senos.) 


§ 160-132. Construction of joists—The ends of 
joists or beams entering a brick wall shall be cut 
not less than three-inch bevel so as not to dis- 
turb the brickwork by any deflection or breaking 
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edge, extending at least three feet above the roof 
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of the joists or beams. All such joists or timbers 
entering a party or division wall from opposite 
sides shall have at Icast four inches of solid brick- 
work between the ends of such timbers or joists. 
(Rev., s. 2992; 1905, c. 506, s. 18; C. S. 2754.) 


§ 160-133. Chimneys and flues.—Al! fireplaces and 
chimneys in stone or brick walls in any building 
hereafter erected and any chimneys or flues here- 
after altered or repaired shall have the joints 
struck smooth on the inside, and the firebacks of 
all fireplaces hereafter erected shall be not less 
than eight inches in thickness of solid masonry, 
the chimney walls to be not less than four inches 
thick, the top of the chimney to extend not less 
than five feet above the roof for flat roofs and two 
feet above the ridge of any pitched roof. No 
woodwork or timber shalf be placed under any 
fireplace or under the brickwork of any chimney. 
All floor beams, joists and headers shall be kept 
at least two inches clear of any wall enclosing a 


fire flue or chimney breast. (Rev., s. 2993; 1905, c. 


506, s. 14; C. S. 2755.) 


§ 160-134. Chimneys not built on wood.—No 
chimney shall be started or built upon a beam of 
wood or floor, the brickwork in all cases to start 
from the ground with proper foundation. In no 
case shall a chimney be corbeled out more than 
three inches from the wall, and in all cases corbel- 
ing shall consist of at least five courses of brick, 
the corbeling to start at least three feet below the 
bottom of the flue. (Rev., s. 2994; 1905, c. 506, s. 
16; C. S. 2756.) 


§ 160-135. Construction of flues—AII flues shall 
extend at least three feet above the roof and al- 
ways above the comb of the roof, and shall be 
coped with well-burnt terra-cotta, stone, cast-iron 
or cement. In all buildings hereafter erected the 
stone or brickwork of all flues and the chimney 
shafts of all furnaces,. boilers, bakers’ ovens, 
large cooking ranges, and laundry stoves, and all 
flues used for similar purposes shall be at least 
eight inches in thickness, with the exception of 
smoke flues, which are lined with fire-clay lining 
or cast iron. These may be four inches in thick- 
ness, but this shall not apply to metal stacks of 
boiler-houses where properly constructed and 
arranged at a safe distance from wood or other 
inflammable material. All buildings hereafter 
erected shall have smoke flues constructed either 
in walls of eight inches thickness or with smoke 
flues lined with cast-iron or fire-clay lining, the 
walls of which may be four inches in thickness, 
the lining to commence at the bottom of the flue 
or at the throat of the fireplace and be carried up 
continuously the entire height of the flue. All 
joints shall be closely fitted and the lining shall be 
built in as the flue or flues are carried up. All 
chimneys which shall be dangerous in any manner 
whatever shall be repaired and made safe or taken 
Saunw, CRev:, S.. 29963,/1005,. 62.506, +6. ate C. .S. 
2757.) 

§ 160-136. Hanging flues——Hanging flues (that 


is, for the reception of stovepipes built otherwise 


than from the ground) shall be allowed only 
when built accordiag to the following specifica- 
tions: The flue shall be built four inches thick of 
the best hard brick, laid on flat sid., never on 
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and always above the comb of the roof, lined on 
the inside with cast-iron or fire-clay flue lining 
from the bottom of the flue to the extreme height 
of the flue, and ends of all stich lining pipes being 
made to fit close together and the lining pipe being 
built in as the flue is carried up. If the flue starts 
at the ceiling and receives the stovepipe vertically 
it shall be hung on iron stirrups, bent to come flush 
with the bottom of ceiling joints. All flues shall 
have a proper and sufficient support at their base, 
and in no case shall they be supported even par- 
tially by contact in passing through partitions, ceil- 
ings, or roofs. Flues not lined as above shall be 
built from the ground eight inches thick of the 
best hard brick with the joints struck smooth on 
the inside. (Rev., s. 2996; 1905, c. 506, s. 18; 1915, 
&. 192).s.8* Cy S.. 2758.) 


§ 160-137. Flues cleaned on completion of build- 
ing.—The flues of every building shall be properly 
cleaned and all rubbish removed and the flues left 
smooth on the inside upon the completion of the 
building. (Rev., s. 2997; 1905, c. 506, s. 19; C. S. 
2759.) 


§ 160-188. Construction of stovepipes.—No stove- 
pipe shall pass through any roof, window or 
weatherboarding, and no stovepipe in any build- 
ing with wood or combustible floors, ceiling or 
partitions shall enter any flue unless such pipe 
shall be at lease twelve inches from such floors, 
ceiling or partitions, unless same is properly pro- 
tected by metal shield, in which case the distance 
shall not be less than six inches. In all cases 
where stovepipes pass through wooden partitions 
of any kind or other woodwork they shall be 
guarded by either a double collar of metal with 
at least three inches air space and holes for venti- 
lation or by a soapstone or burnt-clay ring not 
less than one inch in thickness extending through 
the partition or other woodwork. If any chim- 
ney, flue or heating apparatus on any premises 
shall, in the opinion of the inspector, endanger 
the premises, the inspector shall at once notify 
in writing the owner or agent of said premises. 
If such owner or agent fails for a period of forty- 
eight hours after the service of said notice upon 
him to make such chimney, flue or heating appa- 
ratus safe he shall be liable to a fine of not less 
than ten dollars nor more than fifty dollars for 
each day that the condition remains uncorrected. 
CReVainSsncoOSemloO0ome ee 506. 5.5 20> 61 Oo, i CumLoes 
s. 9; C. S. 2760.) 


§ 160-139. Height of foundry chimneys.—lIron 
cupola or other chimneys of foundries shall ex- 
tend at least ten feet above the highest point of 
any roof within a radius of fifty feet of such cu- 
pola or chimney. (Rev., s. 9999; 1905, c. 506, 
Boe Ore Tole 


§ 160-140. Steam pipes, how placed.—_No steam 
pipes shall be placed within two inches of ary 
timber or woodwork unless the timber or wood- 
work is proiccted by a metal shi_ld; then the 
distance shall not be-less than one inch. All 
steam pipes passing through floors and ceilings 
or laths and plastered partitions shall be pro- 
tected by a metal tube one inch larger in diame- 
ter than the pipe, and the space shall be filled in 
with mineral wool, asbestos or other incom- 
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bustible material. 
s. 21; C. S. 2762.) 


§ 160-141. Electric wiring of houses.—The elec- 
tric wiring of houses or buildings for light- 
ing or for other purposes shall conform to the 
regulations prescribed by the organization known 
as National Board of Fire Underwriters. In or- 
der to protect the property of citizens from the 
dangers incident to defective electric wiring of 
buildings, it shall be unlawful for any firm or 
corporation to allow any electric current for the 
purpose of illuminating any building belonging 
to any person, firm or corporation to be turned 
on without first having had an inspection made 
of the wiring by the building inspector and hav- 
ing received from the inspector a certificate ap- 
proving the -viring of such building. It shall be 
unlawful for any person, firm or corporation en- 
gaged in the business of selling electricity to 
furnish any electric current for use for illuminat- 
ing purposes in any building or buildings of any 
person, firm or corporation, unless the said 
building or buildings have been first inspected by 
the inspector of buildings and a certificate given 
as above provided. The fee that shall be al- 
lowed said inspector of buildings for the work of 
such inspection of electrical wiring shall be one 
dollar for each building inspected, to be paid by 
the person applying for the inspection. (Rev., s. 
3001; 1905, c. 506, s. 23; C. S. 2763.) 


Local Modification——Alamance, City of Burlington: 1931, c. 
133; Moore: 1931, c. 49. ' 

Cross Reference.—As to power of the municipality to li- 
cense electricians, see § 160-266. 

Great Care Required.—There is nothing by which the 
user of an electrical appliance can detect the presence of an 
unusual high voltage or deadliness of current before touch- 
ing the wire or coming in contact with it, and the greatest 
degree of care is required of those furnishing this deadly 
instrumentality to guard against the danger of its ordinary 
use as the circumstances may require. McAllister v. 
PEV Oty) SLING ROOe, al conse oe: 

Liability for Injuries—Where the furnisher of electricity 
for a building was, under its contract with the owner, re- 
quired to furnish a low voltage of electricity for lighting 
and various domestic uses, and there is evidence tending 
to show that in attempting to iron clothes within the build- 
ing with an electric iron the plaintiff touched the ironer and 
received a severe shock of electricity, to her injury, 


(Rev., s. 3000; 1905, c. 506, 


which “should not and would not ordinarily have occurred - 


by such use had the defendant supplied the current it had 
contracted to do, the doctrine of res ipsa loquitur applies, 
and the issue of actionable negligence should be submitted 
to the jury, denying defendant’s motion as of nonsuit there- 
on. McAllister v. Pryor, 187 N.C. 832, 123 S.-B. 92. 


§ 160-142. Quarterly inspection of buildings.-. 
Once in every three months the local inspector 
of buildings shall make a personal inspection of 
every building within the fire limits, and shall 
especially inspect the basement and garret, and 
he shall make such other inspections as may be 
required by the insurance commissioner and shall 
report to the insurance commissioner all defects 
found by him in any building upon a blank fur- 
nished him by the insurance commissioner. ‘The 
building inspector shall notify the owner or oc- 
cupant of buildings of any defects, and notify 
them to correct the same within a reasonable 
time. (Rev., s.- 3002; 1905, c. 506, s. 25; 1915, c. 
192,.s. 103 C.iS92764,) ; 


Cited in McAllister vy. Pryor, 187 N. C. 832, 836, 
Ee «92. 


123 S. 


§ 160-143. Annual inspection of buildings.—At 
least once in each year the local inspector shall 


CH. 160. MUNICIPAL CORPORATIONS 


§ 160-147 


make a general inspection of all buildings in the 
corporate limits and ascertain if the provisions 
of this article are complied with, and the local 
inspector alone or with the insurance commis- 
sioner or his deputy shall at all times have the 
right to enter any dwelling, store or other build- 
ing and premises to inspect same without mo- 
lestation from any one. It shall be the duty of 
the local building inspector to notify the occu- 
pant and owner of all premises of any defects 
found in this general inspection, and see that 
they are properly corrected. (Rev., s. 3003; 1905, 
C1506. 5.29; 1915, ¢ 3102, 5 Ji. Seer one 

Cited in McAllister v. Pryor, 187 N. C. 832, 836, 123 S. E. 
92. 

§ 160-144. Record of inspections.—The local in- 
spector shall keep the following record: A book 
indexed and kept so that it will show readily by 
reference all such buildings as are approved; 
that is, name and residence of owner, location of 
building, how it is to be occupied, date of in- 
spection, what defects found and when remedied 
and date of building certificate; also a record 
which shall show the date of every general in- 
spection, defects discovered and when remedied; 
also a record which shall show the date, circum- 
stances and origin of every fire that occurs, 
name of owner and occupant of the building in 
which fire originates, the kind and value of prop- 
erty destroyed or damaged; also a record of in- 
spection of electrical wiring and _ certificate 
issued. (Rev., s.' 3004; 1905, c.. 506, s. 305°C. S. 
2766.) 

Lp ion in McAllister v. Pryor, 187 N. C. 832, 836, 123 S. E. 

§ 160-145. Reports of local inspectors.—The lo- 
cal inspector shall report before the fifteenth 
cf February of each year the number and dates 
of general and quarterly inspections during the 
year ending the thirty-first day of December 
upon blanks furnished by the insurance commis- 
sioner, and furnish such other information and 
make such other reports as shall be called for by 
the insurance commissioner. (Rey. )%s.2 93005: 
1905; ¢,, 506, 5. 3431915, er 192, s.t22. C55. 27672) 


§ 160-146. Fees of inspector.—For the inspec- 
tion of every new building, or old building re- 
paired or altered, the local inspector shall charge 
and collect an inspection fee before issuing the 
Luilding certificate, as follows: Two dollars for 
each one-story mercantile store-room, livery- 
stable or building for manufacturing, and fifty 
cents for each additional story, and for other 
buildings twenty-five cents per room; but the in- 
spection fee shall in no case exceed five dollars. 
The building inspector shall be paid an adequate 
salary by the city or town for the quarterly and 
annual inspection of buildings as provided for in 
this article, and also for the duties under this 
section where the fees are collected and paid into 
the treasury of the municipality. (Rev., s. 3006; 
1905). ¢; 506; s, 27; 1915, c.192, s. 13; C; Spaaiasa 
Local Modification.—Alamance, City of Burlington: 1931, 
c. 133; Lenoir: 1933, c. 294; Moore: 1931, c. 49. 

§ 160-147. Care of ashes, waste, etc.—-Ashes 
shall be removed in metal vessels and unless 
moved by city drays shall be stowed in brick, 
stone or metal receptacles or removed by ownet 
to a place not less than fifteen feet from any 
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wooden building or fence. Oily rags and waste 
shali be kept in closed metal vessels and shall be 
removed from building daily. Unslaked lime 
shall not be left exposed to the weather in or 
near a building. Stoves or ranges shall not be 
nearer to unprotected woodwork than two feet 
and the floors under them shall be protected by 
metal or sand box. (Rev., s. 3007; 1905, c. 506, 
Sp Bilan @ Sy Ped date)ey 


§ 160-148. Ordinances to enforce the law.—No 
provision of this article shall be held to repeal 
the power of any incorporated city or town to 
make and enforce any further rules and regula- 
tions under the powers granted in their several 
charters, and said cities and towns may pass or- 
dinances for the enforcement of any provision of 
this article. (Rev.,-s..3008; 1905, c. 506,-s.. 34; C. 
S. 2770.) : 


§ 160-149. Defects in buildings corrected.— 
Whenever the local inspector finds any defects in 
any new building, or finds that said building is 
not being constructed or has not been con- 
structed in accordance with the provisions of this 
law, or that an old building because of its condi- 
tion is dangerous and likely to cause a fire, it 
shatl be his duty to notify the owner of the 
building of the defects or the failure to comply 
with this law, and the owner or builder shall 
immediately remedy the defect and make the 
building comply with the law. The owner or 
builder may appeal from the decision of the local 
inspector to the insurance commissioner. (Rev., 
S$) 3009351905, c. 506, s.. 28; 1915, ¢. 192, 's.114;.C, S. 
Oral) 

§ 160-150. Owner of building failing to comply 
with law.—If the owner or builder erecting any 
new building, upon notice from the local in- 
spector, shall fail or refuse to comply with the 
terms of the notice by correcting the defects 
pointed out in such notice, so as to make such 
building comply with the law as regards new 
buildings, he shall be guilty of a misdemeanor, 
and shall be fined not exceeding fitty dollars. 
Every week during which any defect’ in the 
building is willfully allowed to remain after 
notice from the inspector shall constitute a sepa- 
rate and distinct offense. (Rev., s. 3798; 1905, c. 
506, s. 28; 1915, c. 192, s. 18; C. S. 2772.) 


§ 160-151. Unsafe buildings condemned.—Every 
building which shall appear to the inspector to 
be especially dangerous to life because of its 
liability to fire or in case of fire by reason of 
bad condition of walls, overloaded floors, de- 
fective construction, decay or other causes shall 
be held to be unsafe, and the inspector shall 
affix a notice of the dangerous character of the 
structure to a conspicuous place on the exteri- 
cr wall of said building. No building now or 
hereafter built shall be altered, repaired or 
moved, until it has been examined and ap- 
proved by the inspector as being in a good and 
safe condition to be altered as proposed, and 
the alteration, repair or change so made shall 
conform to the provisions of the law. (Rev., 
s. 3010; 1905, c. 506, s. 15; 1915, c. 192, s. 15; 
720. 'c, 199, s. 1;.C. S: 2773;) 


Cress Reference.—As to repair, closing, and demolition of 
unfit dwellings, see § 160-182 et seq. and § 160-200, subsec- 
tion 28. 
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Editor’s Note.—The Act of 1929 added the words 
life’? in the third line of this section. 

Cited in State v. Eubanks, 154 N. C. 628, 70 S. E. 466; 
Bonapart v. Nissen, 198 N. C. 180, 181, 151 S. E. 94. 


§ 160-152. Punishment for allowing unsafe build- 
ing to stand—If the owner of any building 
which has been condemned as unsafe afid dan- 
gerous to life by any local inspector, after be- 
ing notified by the inspector in writing of the 
unsafe and dangerous character of such build- 
ing, shall permit the same to stand or continue 
in that condition, he shall be guilty of a misde- 
meanor and shall pay a fine of not less than ten 
nor more than fifty dollars for each day such 
building continues after such notice. (Rev., s. 
3802; 1905, c. 506, s. 15; 1915, c. 192, s. 19; 1929, 
Cel99, SSF C. Se 2774.) 


Editor’s Note.—The Act of 1929 added the words “to life’” 
in line four of this section. 

Cited in Bonapart v. Nissen, 198 N. C. 180, 
E. 94. 


“to 


Ie Wink Sy 

§ 160-158. Removing notice from condemned 
buildings.—If any person shall remove any no- 
tice which has been affixed to any building by the 
local inspector of any city or town, which notice 
shall state the dangerous character of the build- 
ing, he shall be guilty of a misdemeanor, and be 
fined not less than ten nor more than fifty dol- 
lars for each offense. (Rev.,.s. 3799; 1905, c. 506, 
S154. C85. 520758) 


Cited in Bonapart v. Nissen, 
E. 94. 


§ 160-154. To what towns applied.—This article 
shall apply only to incorporated cities and towns 
of over one thousand inhabitants according to the 
last United States censtis, and such other cities 
and towns in the state as shall by a vote of their 
board of aldermen or governing body adopt this 
article (RCV..0S- 301 0211905,.¢ (0G Sausuisa Lotte ic, 
192 a sO On5 27 Hs) 


LOSING Gre L0se 131 wetod aes: 


Art. 12. Recreation Systems and Playgrounds. 


§ 160-155. Application of article; “municipality” 
defined.—This article shall apply to cities, to 
towns, to townships, to school districts and to 
counties. ‘The term ‘municipality’ as used in 
this article includes any city, town, township, 
school district, and any county. (1923, c. 83, s. 1; 
C. .S: 2776p) 

Editor’s Note.—This article is 
Law Rev. 271. 


summarized in 1 N. C. 


§ 160-156. Power to dedicate property already 
owned; power to acquire property.— The city 
council or governing body of a: v city or town, or 
the county commissioners or governing body of 
any county, or the board of trustees or governing 
body of any school district may dedicate and set 
apart for use as playgrounds, recreation centers 
and for other recreational purposes, any lands or 
buildings, or both, owned or leased by such munici- 
pality and not dedicated or devoted to another 
and inconsistent public use; and such municipal- 
ity may, in such manner as may now or here- 
after be authorized or provided by law for the 
acquisition of lands or buildings for public pur- 
poses, acquire or lease lands or buildings, or both, 
for said recreational purposes; or if there be no 
law authorizing such acquisition or leasing of 
such lands or buildings, the governing body of 
any such municipality is empowered to acquire 
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lands or buildings, or both, for such purposes by 
gift, purchase, condemnation or lease. (1923, c. 
S37 assie CaS wee) 

Cross Reference.—See also § 160-200, subsection 12. 

Issuance of Bonds.—Municipal corporations are given au- 
thority by this section and §§ 160-229 and 160-200, subsec- 
tion 12, ‘to establish parks and playgrounds necessary to the 
maintenance of the health of their inhabitants, and an or- 
dinance of a populous industrial city which provides for the 
issuance of bonds to establish and maintain parks and play- 
grounds for the children of the city was held a valid exer- 
cise of its police power under legislative authority for the 
promotion of the public health, safety, and morals. At- 
kins v. Durham, 210 N. C. 295, 186 S. E. 330. 

§ 160-157. System of supervised recreation; ap- 
propriation; delegation of powers.—The zgovern- 
ing body of any municipality as defined in § 160- 
155 shall have the power to provide, -estab- 
lish, maintain and conduct a system of supervised 
recreation, including playgrounds, recreation cen- 
ters, and other recreational activities and facili- 
ties, and may appropriate funds for the same; and 
the authority to provide, establish, maintain and 
conduct such supervised recreation system and 
facilities may be vested by the said governing 
body in the school board, park board or recrea- 
tion commission, as the governing body of such 
municipality may determine. Any such _ board, 
body or commission in which shall be vested 
by appropriate action of the said govern- 
ing body the authority aforesaid may for the pur- 
pose of carrying out the provisions of this article 
employ play ieaders, playground directors, super- 
visors, recreation superintendents, or such other 
officers or employees as they deem proper. (1923, 
AS PRE Peel Orencrebr sar dil (os be, 

Local Modification.—Scotland: 


TO39GAed5 95 ess es 


§ 160-158. Powers; components of recreation 
board; terms of office; compensation; vacancies.— 
If the governing body of any municipality shall 
determine that the power to provide, establish, 
conduct and maintain a supervised recreation 
system and facilities, and to acquire by gift, pur- 
chase, eminent uomain or lease, lands and build- 
ings for such purposes, shall be exercised by a 
recreation board or commission or the school 
board, or park board, such governing body shall 
by resolution or ordinance vest such powers in 
such body, and tne body to which such powers 
and duties shall be thus delegated shall have the 
same powers which the said governing body would 
have had to effectually carry out the purposes of 
this article: Provided, however, that if there is 
not a recreation board or commission in existence 
and it is the desire of the governing body to vest 
the said powers, duties and responsibilities in a 
recreation board or commission, then the said 
governing body shall have the power to create 
such board or commission, which shall consist of 
five persons, at least two of whom may be mem- 
bers of the school board, to be appointed by the 
mayor or presiding officer of such governing 
body, to serve for terms of five years or until 
their successors are appointed, except that the 
members of such board or commission first ap- 
pointed shall be appointed for such terms that the 
term of one member shall expire annually there- 
after. The members of such board or commission 
shall serve: without pay. Vacancies in such board 
or commission occuring otherwise than by expira- 
tion of term shall be filled only for the unexpired 
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term and such appointment shall be filled by the 
mayor or presiding officer of the governing body. 
(1923, c. 83, s. 4; C. S. 2776(d).) 


§ 160-159. Co-operation—Any two or more 
municipalities may jointly provide, establish, 
maintain and conduct a supervised recreation 
system and acquire property for and establish 
and maintain playgrounds, recreation centers, and 
other recreational facilities and activities. (1923, c. 
§3,°9.053, CaS oryote)s) 

Cited in Murphy v. High Point, 218 N. C. 597, 12 S. K. 
(2d)4: 

§ 160-160. Gifts; deposits of funds; payments 
from funds.—A recreation board or commission 
or other authority in which this article vests the 
power to provide, establish, maintain and conduct 
such supervised recreation system may accept 
any grant or devise of real estate or any gift or 
bequest of money or other personal property or 
any donation to be applied, principal or income, 
for either temporary or permanent use, for play- 
grounds or recreation purposes, but if the accept- 
ance thereof for such purpose will subject the 
municipality to additional expense for improve- 
ment, maintenance, or renewal, the acceptance of 
any grant or devise of real estate shall be sub- 
ject to the approval of the governing body of 
such municipality. Money received for such pur- 
pose, unless otherwise provided by the terms of 
the gift or bequest, shall be deposited with the 
treasurer of the municipality to the account of 
the recreation board or commission or other 
body having charge of such work, and the same 
may be withdrawn and paid out in the same man- 
ner as money appropriated for recreation pur- 
DOSES. 119836. }637 Sub a Cukor ce ROM ol 


§ 160-161. Bond issues.—The governing body 
of any municipality may, pursuant ‘o law, provide 
that the bonds of such municipality may be issued 
in the manner provided by law for the issuance 
of bonds for other purposes, for the purpose of ac- 
quiring lands or buildings for playgrounds, re- 
creation centers and other recreational purposes, 
and for the equipment thereof. (1923, c. 83, s. 7: 
Cie 7182) e) 


§ 160-162. Petition for establishment of system 
and levy of tax; electionWhenever a petition 
signed by at least twenty-five per cent of the 
qualified and registered voters in any municipality . 
shall be filed in the office of the clerk of such 
municipality, requesting the governing body of 
such municipality to provide, establish, maintain 
and conduct a supervised recreation system and 
to levy an annual tax for the conduct and main- 
tenance thereof of not less than........ mills nor 
more ‘thatlis.).('. mills on each dollar of assessed 
valuation of all taxable property within the cor- 
porate limits of such municipality, said petition 
setting forth definitely the maximum and mini- 
mum rate of said proposed tax, it shall be the duty 
of the governing body of such municipality to 
cause the question of the establishment, mainte- 
nance and conduct of such supervised recreation 
system as in the judgment of the governing body 
it may be advisable and practicable to provide, 
conduct and maintain out of the tax funds thus 
provided, to be submitted to the voters at a 
special election to be held as now provided by law 
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for special elections for municipal corporations. 
Except the board ordering said election may fix 
the date thereof: Previded, the petition shall have 
been filed at least thirty days prior to the date of 
such election: Provided further, there shall be no 
new registration under this article. (1923, c. 83, 
$8 C-S./2776(hb).) 


§ 160-163. Resolution for establishment, main- 
tenance, and conduct of system; appointment of 
recreation commission.—Upon the adoption of 
the proposition provided for in the preceding sec- 
tion at.the election therein provided for the gov- 
erning body of the municipality shall by appro- 
priate resolution provide for the establishment, 
maintenance and conduct of such supervised re- 
creation system as they may deem advisable and 
practicable to provide and maintain out of the tax 
money thus voted. And the said governing body 
may designate, by appro>driate resolution or ordi- 
nance, the body or commission to be vested with 
the powers, duties and obligations necessary for 
the establishment, maintenance and conduct of 
such recreation system as provided in this article. 
€1923;.C..83,. 9,9; C. S.-2776(4).) 


§ 160-164, Playground and recreation tax.—The 
governing body of any municipality adopting the 
provisions of this article at an election shall there- 
after annually levy and collect « tax of not less 
than the minimum nor more than the maximum 
amount set. out in the said petition for such elec- 
tion, which tax shall be designated as the “play- 
ground and recreation tax” and shall be levied 
and collected in like manner as the general tax of 
the municipality, but the same shall be in addition 
to and exclusive of all other taxes such munici- 
pality may levy or collect, nor shall such tax be 
scaled down under any existing law. (1923, c. 83, 
ede oe a ett OC4)'.) 


§ 160-165. Advice and counsel of state director 
of physical education.—The state board of edu- 
cation may, upon request of such municipality, 
give to any municipality adopting or considering 
the adoption of, the provisions of this article the 
benefit of the expert advice and counsel of the 
state director of physical education provided for 
in § 115-25 and may from time to time make 
and issue for the benefit of municipalities general 
suggestions furthering the purposes of this article. 
(1923, c. 83, s. 11; C. S. 2776(k).) 


§ 160-166. Laws not repealed or impaired.— 
This article does not repeal nor impair any power 
now vested by law in any municipality or park or 
recreation board or commission. (1923, c. 83, s. 


iets. et 76(1).) 


Art. 138. Market Houses. 


§ 160-167. Municipalities and counties author- 
ized to act jointly; location of house, etc.—The 
governing body of any city or town of over five 
thousand inhabitants and the county commis- 
sioners of the county in which such city or town 
is situated shall have the right, and they are fully 
authorized and empowered to jointly establish, 
own, maintain and operate 2 market house or 
market houses within the corporate limits of such 
city or town. For the purposes aforesaid such 
city or town and county may lase, purchase or 
otherwise acquire, and own and hold as tenants in 
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common of equal interest, land ‘necessary as a 
site for such market house or houses, and build 
and erect thereon such market house or houses, 
the cost thereof to be borne and paid equally by 
such city or town and county: Provided, how- 
ever, that the cost of any such building or build- 
ings shall not be less than two thousand five hun- 
dred dollars ($2,500.00) nor more than one hun- 
dred thousand dollars ($100,000.00). In connec- 
tion with and as a part of such market house 
or houses, the governing body: of such city or 
town and the commissioners of such county may 
also provide, establish, maintain and operate 
open-air market places, slaughter places or abat- 
toirs, a cold storage plant and a canning plant 
for the purpose of preserving and canning such 
fruits, vegetables and other produce as may be 
left unsold from day to day or may be in cxcess 
of present market requirements, or which may be 
bought, and they are authorized to establish, 
maintain and operate places, scales, and equip- 
ment for the weighing, measuring and grading of 
corn, grain, fodder, vegetables, fruits and other 
like farm products, and for such purposes to ap- 
point an official weigher, fix his fees and make 
reasonable rules, regulations and charges cover- 


ine such? Services.’ | (1923, ¢c) “158; 6) ely Ce Ss 
2776(m).) 
Cross Reference—As to power of municipalities acting 


alone to establish markets, see $§ 160-53, 160-200, stibsec- 


tion 20, and 160-228. 

Editor’s Note.—This act is summarized in 1 N. C. Law 
Rev. 272. 

Cited in Murphy v. High Point, 218 N. C. 597, 12 S. E. 
(2d) 1. 


§ 160-168. Control and management; regula- 
tions; leasing space; inspection; keeper.— Such 
market house or houses and appurtenances shall 
be under the joint control and management of 
such city or town and such county, and they shall 
make all necessary rules and regulations covering 
the maintenance and operation thereof not incon- 
sistent with this article; they may provide for the 
leasing or letting of stalls or space therein to per- 
sons, firms or corporations, and fix the rental 
thereof, and may prescribe the time, place and 
manner of sale of fish, meats, fruits, vegetables 
and other produce therein, and provide for the in- 
spection of all foodstuffs offered for sale therein 
and the condemnation of such as may be unfit for 
sale and consumption; they may elect or employ 
a keeper of such market house or houses anid fix 
his compensation: Provided, the term of office of 
such keeper shall not exceed two years. (1923, c. 
155. Sos eas eee) 


§ 160-169. Directors; organization of board; 
powers; accounts.—The entire direct manage- 
ment and operation of such market house or 
houses established under this article shall be 
vested in a board of directors to consist of six 
members, and the mayor of the city and the chair- 
man of the commissioners of the county in which 
such market house or houses are located shall be 
ex officio members of said board; of the other four 
members of said board, two, one of whom shall 
be a man and one a woman, shall be elected 
and appointed by the governing body of the 
city immediately following the time of the reg- 
ular biennial May election of city officials, by 
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said governing body, and the other two members, 
one of whom shall be a man and one a woman, 
shall be elected and appointed by the county com- 
missioners at their regular meeting in May of the 
same year, and the four members so elected shall 
serve for terms of two years, and until their suc- 
cessors shall have been elected and qualified: 
Provided, that the first board of directors may be 
elected at any time after establishment of such 
market house or houses, to serve until the 
time of the next regular municipal election. The 
said board shall organize and elect a chairman, 
secretary and treasurer from among its member- 
ship, may adopt by-laws for its own government 
and exercise the usual powers inherent in such 
bodies; they shall keep accurate minutes of their 
transactions and meetings, and keep or have kept 
accurate accounts of all moneys and property com- 
ing into their hands. Said board shall make and 
promulgate such rules and regulations for the 
operation, management and use of such market 
house or houses as it may deem advisable, not in- 
consistent with this article and not inconsistent 
with such rules and regulations as may be 
adopted from time to time by the governing bodies 
of such city or town and county, and employ such 
help as may be necessary in the operation thereof. 
(1923! c) 4158, -s. 3: CAS. 2776(0).2) 

§ 160-170. Special tax; specific appropriation. 
—To assist in and provide funds for the carrying 
out of the provisions and purposes of this article, 
the county commissioners of ihe county and the 
governing body of the city in which any market 
house or houses may be established under this 
article may each levy annually, as a part of their 
general levy for general purposes and not as a 
specially authorized tax, a tax of not exceeding 
two cents on each one hundred dollars ($100.00; 
value of real and personal property within thei 
respective jurisdictions, which shall be collected 
as other taxes, kept in a separate fund and be 
used exclusively for the purposes contemplated 
and set forth in this article: Provided, how- 
ever, that nothing in this section contained shall 
be held or construed to authorize or allow any 
city, town or county to levy any tax in excess of 
the amount now or hereafter limited by any 
general law or special charter. (1923, c. 158, s. 
4; C. S. 2776(p).) 


§ 160-171. Repeal of inconsistent laws; effect. 
—This article shall in no way affect any laws 
now in force in reference to market house or 
houses now in existence or the establishment 
or maintenance of market house or houses in 
towns of less than five thousand inhabitants un- 
der the laws now in force. (1923, c. 158, s. 5; C. 


S. 2776(q).) 
Art. 14. Zoning Regulations. 


§ 160-172. Grant of power.—For the purpose 
of promoting health, safety, morals or the gen- 
eral welfare of the community, the legislative 
body of cities and incorporated towns is hereby 
empowered to regulate and restrict the height, 
number of stories and size of buildings and other 
structures, the percentage of lot that may be oc- 
cupied, the size of yards, courts and other open 
spaces, the density of population, and the loca- 
tion and use of buildings, structures and land for 
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other purposes. 
that a board of 
vary their appli- 
general purpose 
with general or 

(1923, c. 250, 


trade, industry, residence or 
Such regulations may provide 
adjustment may determine and 
cation in harmony with their 
and intent and in accordance 
specific rules therein contained. 


ay alo (On Spo eaGe))y) 


Cross References.—As to provision that housing authori- _ 


ties are subject to zoning laws of municipality, see § 157- 
13. As to power of municipality to abate nuisances, see § 
160-55. 

Editor’s Note.—For an article on the constitutionality of 
zoning laws, see 5 N. C. lL. Rev. 241. 

urpose of Articlex—This article is comprehensive; it con- 
tains a grant of powers not contained in other acts. For 
the purpose of promoting health, safety, morals, and the 
general welfare, the General Assembly delegated the 
powers prescribed to the legislative body of cities and 
towns. Harden v. Raleigh, 192 N. C. 395, 396, 135 S. E. 151. 

Origin and Necessity.—‘‘Building zone laws are of modern 
origin. ‘They began in this country about twenty-five years 
ago. Until recent years, urban life was comparatively simple; 
but with the great increase and concentration of population, 
problems have developed, and constantly are developing, 
which require, and will continue to require, additional re- 
strictions in respect of the use and occupation of private 
lands in urban communities. Regulations, the wisdom, ne- 
cessity and validity of which, as applied to existing condi- 
tions, are so apparent that they are now uniformly sus- 
tained, a century ago, or even half a century ago, probably 
would have been rejected as arbitrary and oppressive. Such 
regulations are sustained, under the complex conditions of 
our day, for reasons analogous to those which justify traf- 
fic regulations, which, before the advent of automobiles and 
rapid transit street railways, would have been condemned 
as fatally arbitrary and unreasonable. And in this there 
is no inconsistency, for while the meaning of constitutional 
guaranties never varies, the scope of their application must 
expand or contract to meet the new and different conditions 
which are constantly coming within the field of their opera- 
tion. In a changing world, it is impossible that it should 
be otherwise. But although a degree of elasticity is thus 
imparted, not to the meaning, but to the application of 
constitutional principles, statutes and ordinances, which, 
after giving due weight to the new conditions, are found 
clearly not to conform to the Constitution, of course, must 
fall.’ Euclid v. Ambler Realty Co., 272 U. S. 365, 386, 47 
SS. Ceeir4s 711. Ba oes 

“A regulatory zoning ordinance, which would be clearly 
valid as applied to the great cities, might be clearly invalid 
as applied to rural communities.’”? Euclid v. Ambler Realty 
Cok 6272, TIS .473605) 387, 47ilo. Cha ll4. Wl ede s0s. 

Walidity of Ordinance.—An ordinance passed under this 
statute following its provisions and carrying it into effect 
in the city passing it, prescribing uniform regulations for 
each zone or district and giving an inspector certain judicial 
functions with respect to the kind or class of buildings un- 
der a board of adjustment and review, and providing for 
certiorari is a valid exercise of power and not repugnant to 
the organic law prohibiting discriminations. Harden v. Ral- 
Sted oy RP IN, KOM Rie ARGO BBE ANSI 

A zoning ordinance limiting the uses of property solely on 
the basis of race is beyond the scope of police power, since 
the reserved police power of the state must stop when it 
encroaches on the protection afforded the citizen by the fed- 
eral Constitution. Clinard v. Winston-Salem, 217 N. C. 119, 
6 S. E. (2d) 867; 126 A. lL. R. 634. 

Sterage of Gasoline—A municipal ordinance prohibiting 
storage of gasoline within the fire district of the city in 
tanks with a capacity greater than 4,400 gallons bears suffi- 
cient relationship to the public safety to come within the 
police power of the municipality, at least for the purpose of 
sustaining a finding to that effect upon the hearing of an 
order to show cause why a temporary order restraining the 
violation of the ordinance should not be continued to the 
hearing. Fayetteville v. Spur -Distributing Co., 216 N. C. 
596,,5 S. E. 838 

Cited in State v. Roberson, 198 N. C. 70, 150 S. E. 674; 
Shuford v. Waynesville, 214 N. C. 135, 198 S. E. 585; Ornoff 
v. Durham, 221 N. C. 457, 20 S. E. (2d) 380. 


§ 160-173. Districts—For any or all said pur- 
poses it may divide the municipality into districts 
of such number, shape and area as may be 
deemed best suited to carry out the purposes of 
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this article; and within such districts it may regu- 
late and restrict the erection, construction, recon- 
struction, alteration, repair or use of buildings, 
structures or land. All such regulations shall be 
uniform for each class or kind of building through- 
out each district, but the regulations in one dis- 
trict may differ from those in other districts. 
Provided, however, that when at any intersection 
of streets in the corporate limits of any city or 
town the said legislative body of the said city 
or town promulgates any certain regulations and/ 
or restrictions for the erection, construction, re- 
construction, alteration, repair or use of build- 
ings, structures or land on two or more of said 
corners at said intersection, it shall be the duty 
of such legislative body upon written application 
from the owner of the other corners of said inter- 
section to redistrict, restrict and regulate the re- 
maining said corners of said intersecting streets 
in the same manner as is prescribed for the erec- 
tion, construction, reconstruction, alteration, re- 
pair or use of buildings, structure or land of the 
other said corners for a distance not to exceed 
one hundred and fifty feet from the property line 
of said intersecting additional corners. (1923, c. 
PaOmet 2pd9348 5 C176, 5:01 3.1.933;-c:17 5, CaS 2776(5).) 
Local Modification.—Cleveland, Durham, Forsyth, Guilford, 
Perquimans, Rockingham, Rowan, Wayne: 1931, c. 176, s. 1; 
Pasquotank: 1933, c. 263. 
Editor’s Note.—The Act of 1931 added all of this section 
beginning with the first proviso. ; 
Nature of Uniformity of Law.—In one part of a district a 
filling station may be noxious or offensive to the public 
within the purview of the ordinance, and in another part 
it may not be; at one place it may menace the public safety 
and at another it may not. Conditions and probable results 
must be taken into account. This is the principle on which 
the board of adjustment has acted; it passes on individual 
cases, of course; but each case is determined in the contem- 
plation of the statute and the ordinance by a uniform rule. 
Harden v. Raleigh, 192 N. C. 395, 397, 135 S. KB. 151. 
Application Where Ordinance Invalid.—Under the provi- 
sions of this Statute, the regulations prescribed shall 
be uniform for each class or kind of building throughout 
each district, and the regulations of one district may dif- 
fer from those of the others, and can have no application to 
the question of the rights of the governmental body of the 
city refusing to issue a permit for a gasoline filling station, 
in denial of the right of an applicant for such license under 
an invalid ordinance. Bizzell v. Board, 192 N. C. 364, 135 
Sa bs BES. 


§ 160-174. Purposes in view.—Such_ regula- 
tions shall be made in accordance with a compre- 
hensive plan and designed to lessen congestion in 
the streets; to secure safety from fire, panic and 
other dangers; to promote health and the general 
welfare; to provide adequate light and air; to 
prevent the overcrowding of land; to avoid un- 
due concentration of population; to facilitate the 
adequate provision of transportation, water, sew- 
erage, schools, parks and other public require- 
ments. Such regulations shall be made with rea- 
sonable consideration, among other things, as to 
the character of the district and its peculiar suit- 
ability for particular uses, and with a view to 
conserving the value of buildings and encourag- 
ing the most appropriate use of land throughout 
euely municipality..,.(1923,..¢c, 250,- 6.3%. C. S. 
2776(t).) 

§ 160-175. Method of procedure.—The legis- 
lative body of such municipality shall provide for 
the manner in which such regulations and restric- 
tions and the boundaries of such districts shall be 
determined, established and enforced, and from 
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time to time amended, supplemented or changed. 
However, no such regulation, restriction or 
boundary shall become effective until after a pub- 
lic hearing in relation thereto, at which parties in 
interest and citizens shall have an opportunity to 
be heard. A aotice of such public hearing shall 
be given once a week for two successive calendar 
weeks in a newspaper published in such munici- 
pality, or, if there be no newspaper published in 
the municipality, by posting such notice at four 
public places in the municipality, said notice to 
be published the first time or posted not less 
than fifteen days prior to the date fixed for said 
hearing sel O2ONCee oO Sans wELOO TC 6 90s Lean! 
2776(11).) 

Editor’s Note.—The 1927 amendment revised the last sen- 
tence of this section. Prior thereto the sentence read, ‘“‘at 
least fifteen days notice of the time and place of such hear- 


ing shall be published in an official paper or a paper of gen- 
eral circulation in such municipality.’ 


§ 160-176. Changes.—Such regulations, restric- 
tions and boundaries may from time to time 
be amended, supplemented, changed, modified or 
repealed. In case, however, of a protest against 
such change signed by the owners of twenty per 
cent or more either of the area of the lots in- 
cluded in such proposed change or of those im- 
mediately adjacent in the rear thereof extending 
one hundred feet therefrom, or of those directly 
opposite thereto extending one hundred feet 
from the street frontage of such opposite lots, 
such amendment shall not become effective ex- 
cept by favorable vote of three-fourths of all 
the members of the legislative body of such mu- 
nicipality. The provisions of the previous sec- 
tion relative to public hearings and official notice 
shall apply equally to all changes or amendments. 
(1923, c. 250, s. 5; C. S. 2776(v).) 


This section prevails over a municipal ordinance provid- 
ing that a change in zoning regulations could be approved 
by a majority of the city commissioners. Eldridge v. Man- 
gum, 216 N. C. 532, 5 S. E. (2d) 721. 


§ 160-177. Zoning commission.—In order to 
avail itself of the powers conferred by this ar- 
ticle, such legislative body shall appoint a com- 
mission to be known as the zoning commission 
to recommend the boundaries of the various 
original districts and appropriate regulations to 
be enforced therein. Such commission | shall 
make a preliminary report and hold public hear- 
ings thereon before submitting its final report, 
and such legislative body shall not nold its public 
hearings or take action until it has received the 
final report of such commission. Where a city 
plan commission already exists, it may be ap- 
pointed as the zoning commission. (1923, c. 250, 
s. 6; C. S. 2776(w).) 


§ 160-178. Board of adjustment.—Such legis- 
lative body may provide for the appointment 
of a board of adjustment consisting of five 
members, each to be appointed for three years; 
provided, that such legislative body in the ap- 
pointment of the original members of such 
board, or in the filling of vacancies caused by 
the expiration of the terms of the existing 
members of any such board, may make ap- 
pointments of certain members for less than 
three years to the end that thereafter the 
terms of all members shall not expire at the 
same time. Such board of adjustment shall 
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hear and decide appeals from and review any 
order, requirement, decision or determination 
made by an administrative official charged with 
the enforcement of any ordinance adopted pur- 
suant to this article. It shall also hear and decide 
all matters referred to it or upon which it is 
required to pass under any such ordinance. 
The concurring vote of four members of the 
board shall be necessary to reverse any or‘ler, 
requirement, decision or determination of any 
such administrative official, or to decide in fa- 
vor of the applicant any matter upon which it is 
required to pass under any such ordinance or to 
effect any variation in such ordinance. Every 
decision of such board shall, however, be sub- 
ject to review by proceedings in the nature of 
certiorari. Such appeal may be taken by any 
person aggrieved or by an officer, department, 
board or bureau of the municipality. Such ap- 
peal shall be taken within such time as shall 
be prescribed by the board of adjustment by 
general rule, by filing with the officer from 
whom the appeal is taken and with the board 
of adjustment a notice of appeal, specifying 
the grounds thereof. The officer from whom 
the appeal is taken shall forthwith transmit to 
the board all the papers constituting the record 
upon which the action appealed from was 
taken. An appeal stays all proceedings in fur- 
therance of the action appealed from, unless 
the officer from whom the appeal is taken cer- 
tifies to the board of adjustment, after the no- 
tice of appeal shall have been filed with him, 
that by reason of facts stated in the certificate 
a stay would, in his opinion, cause imminent 
peril to life or property, in which case proceed- 
ings shall not be stayed otherwise than by a 
restraining order, which may be granted by 
the board of adjustment or by a court of rec- 
ord on application, on notice to the officer from 
whom the appeal is taken and on due cause 
shown. The board of adjustment shall fix a 
reasonable time for the hearing of the appeal 
and give due notice thereof to the parties, and 
decide the same within a reasonable time. Up- 
on the hearing, any party may appear in. per- 
son or by agent or by attorney. The board of 
adjustment may reverse or affirm, wholly or 
partly, or may modify the order, requirement, 
decision or determination appealed from, and 
shall make such order, requirement, decision or 
determination as in its opinion ought to be 
made in the premises, and to that end shall 
have all the powers .of the officer from whom 
the appeal is taken. Where there are practical 
difficulties or unnecessary hardships in the way 
of carrying out the strict letter of such ordi- 
nance, the board of adjustment shall have the 
power, in passing upon appeals, to vary or 
modify any of the regulations or provisions of 
such ordinance relating to the use, construc- 
tion or alteration of buildings or structures or 
the use of land, so that the spirit of the or- 
dinance shall be observed, public safety and 
welfare secured and _ substantial justice done. 
(1923, c. 250, s. 7; 1929, c. 94, s. 1; C. S. 2776(x).) 
Editor’s Note.—The provisions of this section relating to 
the stay of proceedings thereon seem to be patterned after 
the general law of appeals. See sec. 1-294 where many con- 


structions of the language here used will be found in the an- 
notations. 
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The Act of 1929 added the proviso in the first sentence of 
this section. 

Nature of Power.—The board of adjustment is clothed, if 
not with judicial, at least with quasi-judicial power, it be- 
ing its duty to investigate facts and from its investigation 
to draw conclusions as a basis of official action and to ex- 
ercise discretion of a judicial nature. These are not mere 
ministerial duties. Harden v. Raleigh, 192 N. C. 395, 397, 135 
Si pelos 

Within the class of quasi-judicial acts fall the board’s 
conclusions as to whether the proposed building would be 
noxious or offensive or detrimental to the public safety or 
welfare by reason of its situation or the surrounding condi- 
tions; also in this class is the legal discretion to be ex- 
ercised by the board upon the conclusions reached. Harden 
Ve Raleigh 192 Na Ce395,8097,) oor oe lot. 

Same—Extent to Which Reviewable.—Quasi-judicial func- 
tions, when exercised, not arbitrarily, but in subordination 
to a uniform rule prescribed by statute, ordinarily are not 
subject to judicial control. It is only in extreme cases, 
those which are arbitrary, oppressive, or attended with man- 
ifest abuse, that the courts will interfere. In Rosenthal v. 
Goldsboro, 149 N. C. 128, 62 S. E. 905, it is said: “It may now 
be considered as established with us, that our courts will 
always be most reluctant to interfere with these municipal 
governments in the exercise of discretionary powers, confer- 
red upon them for the public weal, and will never do so un- 
less their action should be so clearly unreasonable as to 
amount to an oppressive and manifest abuse of their dis- 
cretion. This position is, we think, supported by the bet- 
ter reason, and is in accord with the decided weight of 
authority.”” Harden v. Raleigh, 192 N. C. 395, 397, 135 S. 
ims phy 

Where Action of Board Does Not Constitute Res Judicata 
upon Second Application.—The approval by the Board of 
Adjustment of a denial of a permit to erect a filling sta- 
tion on certain land does not constitute res judicata upon a 
second application made therefor three years after the first 
application upon substantial change of the traffic conditions. 
In re Application of Broughton Estate, 210 N. C. 62, 185 
S. E. 434. 

Review of Questions of Fact.—The writ of certiorari, as 
permitted by this section, is a writ to bring the matter be- 
fore. the court, upon the evidence presented by the record 
itself, for review of alleged errors of law. It does not lie 
to review questions of fact to be determined by evidence 
outside the record. In re Pine Hill Cemeteries, 219 N. C. 
7053915) sO eee als 

Cited in State v. Roberson, 198 N. C. 70, 150 S. E. 674. 


§ 160-179. Remedies.—In 
or structure is erected, constructed, recon- 
structed, altered, repaired, converted, or main- 
tained, or any building, structure or land is used 
in violation of this article or of any ordinance or 
other regulation made under authority conferred 
thereby, the proper local authorities of the mu- 
nicipality, in addition to other remedies, may in- 
stitute any appropriate action or proceedings to 
prevent such unlawful erection, construction, 
reconstruction, alteration, repair, conversion, 
maintenance or use, to restrain, correct or abate 
such violation, to prevent the occupancy of said 
building, structure or land, or to prevent any il- 
legal act, conduct, business or use in or about 
such premises. (1923, ¢. 250, s. 8; C. S. 2776(y)) 


Editor’s Note.—See 13 N. C. Law Rev. 235. 

This section confers jurisdiction upon the courts beyond 
the scope of the ordinary equity jurisdiction in enjoining 
the creation of a nuisance and provides a statutory injunc- 
tion to prevent the violation of municipal ordinances enactec 
in the exercise of the police power. Fayetteville v. Spur 
Distributing Co., 216 N. C. 596, 5 S. E. (2d) 838. For note 
on this case, see 18 N. C. Law Rev. 255. 


§ 160-180. Conflict with other laws.—Wher- 
ever the regulations made under authority of this 
article require a greater width or size of yards or 
courts, or require a lower height of building or 
less number of stories, or require a greater per- 
centage of lot to be left unoccupied, or impose 
other higher standards than are required in any 
other statute or local ordinance or regulation, the 


case any building 
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provisions of the regulations made under author- 
ity of this article shall govern. Wherever the pro- 
visions of any other statute or local ordinance or 
regulation require a greater width or size of 
yards or courts, or require a lower height of 
building or a less number of stories, or require a 
greater percentage of lot to be left unoccupied, 
or impose other higher standards than are required 
by the regulations made under authority of this 
article, the provisions of such statute or local or- 


dinance or regulation shall govern. (1923, c. 
250, s. 9; C. S. 2776(z).) 
§ 160-181. Other statutes not repealed.— 


This article shall not have the effect of repealing 
any zoning act or city planning act, local or gen- 
eral, now in force, except as to such provisions 
thereof as are repugnant to or inconsistent here- 
with; but it shall be construed to be in enlarge- 
ment of the duties, powers and authority con- 
tained in such statutes and all other laws author- 
izing the appointment and proper functioning of 
city planning commissions cr zoning commis- 
sions by any city or town in the state of North 
Garolina.? (1923, c. 250; s:°11;)-C.sS? 2776(aa):) 


Art. 15. Repair, Closing and Demolition of 
Unfit Dwellings. 


§ 160-182, Exercise of police power author- 
ized.—It is hereby found and declared that the ex- 
istence and occupation of dwellings in municipali- 
ties of this state which are unfit for human habi- 
tation are inimical to the welfare, and dangerous 
and injurious to the health, safety and morals of 
the people of this state, and that a public necessity 
exists for the repair, closing or demolition of such 
dwellings. Whenever any municipality of this 
State finds that there exists in such municipality 
dwellings which are unfit for human habitation 
due to dilapidation, defects increasing the hazards 
of fire, accidents or other calamities, lack of 
ventilation, light or sanitary facilities, or due to 
other conditions rendering such dwellings unsafe 
or insanitary, or dangerous or detrimental to the 
health, safety or morals, or otherwise inimical to 
the welfare of the residents of such municipality, 
power is hereby conferred upon such municipality 
to exercise its police powers to repair, close or de- 
molish the aforesaid dwellings in the manner here- 
in provided. (1939, c. 287, s. 1.) 


Cross References.—See also, § 160-200, subsection 28. As 
to condemnation of buildings dangerous to life in case of 
fire, see § 160-151. 

Editor’s Note.—For, comment on this enactment, see 17 
N. C. Law Rev. 367,. © 


§ 160-183. Definitions.—The following terms 
whenever used or referred to in this article shall 
have the following respective meanings for the 
purposes of this article, unless a different mean- 
ing clearly appears from the context: 

(a) “Municipality” shall mean any city or town 
having a population of five thousand or more, ac- 


cording to the. federal census of the year one 


thousand nine hundred and forty. 

(b) “Governing body” shall mean the council, 
board of commissioners, board of aldermen, or 
other legislative body, charged with governing a 
municipality. 

(c) “Public officer” shall mean the officer or 
officers who are authorized by ordinances adopted 
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hereunder to exercise the powers prescribed by 
such ordinance and by this article. 

(d) “Public authority” shall mean any housing 
authority or any officer who is in charge of any 
department or branch of the government of the 
municipality, county or state relating to health, 
fire, building regulations, or to other activities 
concerning dwellings in the municipality. 

(e) “Owner” shall mean the holder of the title 
in fee simple and every mortgagee of record. 

(f) “Parties in interest” shall mean all indivi- 
duals, associations and corporations who have in- 
terests of record in a dwelling and any who are 
in possession thereof. 

(g) “Dwelling” shall mean any building, or 
structure, or part thereof, used and occupied for 
human habitation or intended to be so used, and 
includes any outhouses and appurtenances belong- 
ing thereto or usually enjoyed therewith. (1939, 
G87 aisee2 wl O41 a5 ca 40) 


Editor’s Note.—Prior to the 1941 amendment, the popula- 
tion required of a “‘municipality” was 25,000. 


§ 160-184. Ordinance authorized as to repair, 
closing and demolition; order of public officer. — 
Upon the adoption of an ordinance finding. that 
dwelling conditions of the character described in 
section 160-182 exist within’ a municipality, the 
governing body of such municipality is hereby au- 
thorized to adopt ordinances relating to the dwell- 
ings within such municipality which are unfit for 
human habitation. Such ordinances shall include 
the following provisions: 


(a) That a public officer be designated or ap- 
pointed to exercise the powers prescribed by the 
ordinances. 

(b) That whenever a petition is filed with the 
public officer by a public authority or by at least 
five residents of the municipality charging that 
any dwelling is unfit for human habitation or 
whenever it appears to the public officer (on his 
own motion) that any dwelling is unfit for human 
habitation, the public officer shall, if his prelimin- 
ary investigation discloses a basis for such charges, 
issue and cause to be served upon the owner of 
and parties in interest in such dwelling a com- 
plaint stating the charges in that respect and con- 
taining a notice that a hearing will be held before 
the public officer (or his designated agent) at a 
place within the county in which the property is 
located therein fixed not less than ten days nor 
more than thirty days after the serving of said 
complaint; that the owner and parties in interest 
shall be given the right to file an answer to the 
complaint and to appear in person, or otherwise, 
and give testimony at the place and time fixed in 
the complaint; and that the rules of evidence pre- 
vailing in courts of law or equity shall not be con- 
trolling in hearings before the public officer. 

(c) That if, after such notice and hearing, the 
public officer determines that the dwelling under 
consideration is unfit for human habitation he 
shall state in writing his findings of fact in support 
of such determination and shall issue and cause to 
be served upon the owner thereof an order, (1) 
if the repair, alteration or improvement of the said 
dwelling can be made at a reasonable cost in re- 
lation to the value of the dwelling (the ordinance 
of the municipality may fix a certain percentage 
of such cost as being reasonable for such purpose), 


et | 
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requiring the owner, within the time specified, to 
repair, alter or improve such dwelling to render 
it fit for human habitation or to vacate and close 
the dwelling as a human habitation; or (2) if the 
repair, alteration or improvement of the said dwell- 
ing cannot be made at a reasonable cost in rela- 
tion to the value of the dwelling (the ordinance of 
the municipality may fix a certain percentage of 
such cost as being reasonable for such purpose), 
requiring the owner, within the time specified in 
the order, to remove or demolish such dwelling. 

(d) That, if the owner fails to comply with an 
order to repair, alter or improve or to vacate and 
close the dwelling, the public officer may cause 
such dwelling to be repaired, altered or improved 
or to be vacated and closed; that the public officer 
may cause to be posted on the main entrance of 
any dwelling so closed, a placard with the follow- 
ing words: “This building is unfit for human habi- 
tation; the use or occupation of this building for 
human habitation is prohibited and unlawful.” 

(e) That, if the owner fails to comply with an 
order to remove or demolish the dwelling, the 
public officer may cause such dwelling to be re- 
moved or demolished: Provided, however, that 
the duties of the public officer set forth in sub- 
sections (d) and (e) shall not be exercised until 
the governing body shall have by ordinance ordered 
the public officer to proceed to effectuate the pur- 
pose of this article with respect to the particular 
property or properties which the public officer shall 
have found to be unfit for human habitation and 
which property or properties shall be described in 
the ordinance. 

(f) That, the amount of the cost of such repairs, 
alterations or improvements, or vacating and clos- 
ing, or removal or demolition by the public officer 
shall be a len against the real property upon 
which such cost was incurred. If the dwelling is 
removed or demolished by the public officer, he 
shall sell the materials of such dwellings and shall 
credit the proceeds of such sale against the cost 
of the removal or demolition and any balance re- 
maining shall be deposited in the superior court 
by the public officer, shall be secured in such man- 
ner as may be directed by such court, and shall be 
disbursed by such court to the persons found to be 
entitled thereto by final order or decree of such 
court: Provided, however, that nothing in this 
section shall be construed to impair or limit in 
any way the power of the municipality to define 
and declare nuisances and to cause their removal 
or abatement by summary proceedings, or other- 
wise. (1939, c. 287, s. 3.) 


§ 160-185. Standards.—An ordinance adopted 
by a municipality under this article shall provide 
that the public officer may determine that a dwell- 
ing is unfit for human habitation if he finds that 
conditions exist in such dwelling which are dan- 
gerous or injurious to the health, safety or morals 
of the occupants of such dwelling, the occupants 
of neighboring dwellings or other residents of such 
municipality; such conditions may include the fol- 
lowing (without limiting the generality of the 
foregoing): Defects therein increasing the haz- 
ards of fire, accident, or other calamities, lack of 
adequate ventilation, light, or sanitary facilities; 
dilapidation; disrepair; structural defects; unclean- 
liness. Such ordinance may provide additional 
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standards to guide the public officer, or his agents, 
in determining the fitness of a dwelling for human 
habitation. (1939, c. 287, s. 4.) 


§ 160-186. Service of complaints and orders.— 
Complaints or orders issued by a public officer 
pursuant to an ordinance adopted under this ar- 
ticle shall be served upon persons either person- 
ally or by registered mail; but if the whereabouts 
of such persons is unknown and the same cannot 
be ascertained by the public officer in the exer- 
cise of reasonable diligence, and the public officer 
shall make an affidavit to that effect, then the 
serving of such complaint or order upon such per- 
sons may be made by publishing the same once 
each week for two successive weeks in a newspaper 
printed and published in the municipality, or, in 
the absence of such newspaper, in one printed and 
published in the county and circulating in the 
municipality in which the dwellings are located. 
A copy of such complaint or order shall be postéd 
in a conspicuous place on premises affected by 
the complaint or order. A copy of such com- 
plaint or order shall also be filed in the proper of- 
fice or offices for the filing of lis pendens notices 
in the county in which the dwelling is located and 
such filing of the complaint shall have the same 
force and effect as other lis pendens notices pro- 
vided by law. (1939, c. 287, s. 5.) 


§ 160-187. Remedies.—Any person affected by 
an order issued by the public officer may petition 
to the superior court for an injunction restraining 
the public officer from carrying out the provisions 
of the order and the court may, upon such peti- 
tion, issue a temporary injunction restraining the 
public officer pending the final disposition of the 
cause: Provided, however, that within sixty days 
after the posting and service of the order of the 
public officer, such person shall present such pe- 
tition to the court. Hearings shall be had by the 
court on such petitions within twenty days, or as 
soon thereafter as possible, and shall be given pref- 
erence over other matters on the court’s calendar. 
The court shall hear and determine the issues 
raised and shall enter such final order or decree as 
law and justice may require. Provided, however, 
that it shall not be necessary to file bond in any 
amount before obtaining a temporary injunction 
under this section. (1939, c. 287, s. 6; 1939, c. 
386.) 


§ 160-188. Compensation to owners of con- 
demned property.—Nothing in this article shall be 
construed as preventing the owner or owners of 
any property from receiving just compensation 
for the taking of such property by the power of 
eminent domain under the laws of this state, nor 
as permitting any property to be condemned or 
destroyed except in accordance with the police 
power of the state. (1939, c. 386; 1943, c. 196.) 


Editor’s Note.—The 1943 amendment rewrote this section 
and added the reference to police power. 


§ 160-189. Additional powers of public officer.— 
An ordinance adopted by the governing body of 
the municipality may authorize the public officer 
to exercise such powers as may be necessary or 
convenient to carry out and effectuate the purpose 
and provisions of this article, including the follow- 
ing powers in addition to others herein granted: 
(a) To investigate the dwelling conditions in the 
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municipality in order to determine which dwell- 
ings therein are unfit for human habitations; (b) 
to administer oaths, affirmations, examine wit- 
nesses and receive evidence; (c) to enter upon 
premises for the purpose of making examinations: 
Provided, that such entries shall be made in such 
manner as to cause the least possible inconvenience 
to the persons in possession; (d) to appoint and fix 
the duties of such officers, agents and employees 


as he deems necessary to carry out the purposes’ 


of the ordinances; and (e) to delegate any of his 
functions and powers under the ordinance to such 
officers and agents as he may designate. (1939, 
Cuesins 7.) 


§ 160-190. Administration of ordinance.—The 
governing body of any municipality adopting an 
ordinance under this article shall, as soon as pos- 
sible thereafter, prepare an estimate of the annual 
expenses or costs to provide the equipment, per- 
sonnel and supplies necessary for periodic ex- 
aminations and investigations of the dwelling in 
such municipality for the purpose of determining 
the fitness of such dwellings for human habitation, 
and for the enforcement and administration of its 
ordinances adopted under this article; und any 
such municipality is authorized to make such ap- 
propriations from its revenues as it may deem 
necessary for this purpose and may accept and 
apply grants or donations to assist it in carrying 
out the provisions of such ordinances. (1939, c. 
287, s. 8.) 


§ 160-191. Supplemental nature of article.— 
Nothing in this article shall be construed to 
abrogate or impair the powers of the courts or of 
any department of any municipality to enforce any 
provisions of its charter or its ordinances or regu- 
lations, nor to prevent or punish violations there- 
of; and the powers conferred by this article shall 
be in addition and supplemental to the powers 
conferred by any other law. (1939, c. 287, s. 9.) 


SUBCHAPTER II. MUNICIPAL COR- 
PORATION ACT OF 1917. 


Art. 


§ 160-192. Explanation of terms.—The follow- 
ing words and phrases as used in this subchapter 
shall, unless a contrary intention clearly appears, 
The 
phrase “regular municipal election” shall mean 
the biennial election of municipal officers for 
which provision is made in this subchapter. The 
phrase “qualified voter” shall mean any registered 
qualified voter. The woids “officer” and “offi- 
cers,” when used without further qualification or 
description, shall mean any person or persons 
holding any office in the city or in charge of any 
department or division of the city. The said 
in contrast with a board or 
members of a board, or with division heads, shall 
mean any of the persons in sole charge of a de- 
partment of the city. The word “ordinance” 
shall mean an order of the governing body en- 
titled “ordinance,” and designed for the regula- 
tion of any matter within the jurisdiction of the 
governing body as laid down in this subchapter. 
The word “city” shall mean any city, town, or 
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incorporated village. (1917, c. 136, sub-ch. 15, s. 
1; C. S. 2777.) 


Cited by Clark, C. J. dissenting in Kornegay v. 
boro, 180 N. C. 441, 456, 105 S. E.. 187. 


Golds- 


§ 160-193. Effect upon prior laws.—Nothing in 
this subchapter shall operate to repeal any local 
or special act of the general assembly of North 
Carolina relating to cities, towns, and incorpo- 
rated villages, but all such acts shall continue in 
full force and effect and in concurrence herewith, 
unless hereafter repealed or amended in manner 
provided for in this subchapter. The provisions of 
this subchapter shall not be construed to repeal 
the provisions as to cities and towns contained in 
Subchapter I of this chapter, except in case they 
are inconsistent with this subchapter. ‘The provi- 
sions of this subchapter, so far as they are the 
same as those of existing general laws, are in- 
tended as a continuation of said laws and not as 
new enactments, and so far as they give general 
powers to cities are supplementary to and addi- 
tional to the special charters of cities which have 
not such powers, unless inconsistent with or 
repugnant thereto, and a repetition of such pow- 
ers if already possessed by cities by virtue of 
special charters. The provisions of this subchapter 
shall not affect any act heretofore done, liability 
incurred, or right accrued or vested, or affect any 
suit or prosecution now pending or to be instituted 
to enforce any right or penalty or punish any 
offense. Subject to the foregoing provisions 
hereof, all laws or parts of laws in conflict with 
this subchapter are hereby to the extent of such 
conflict repealed. (1917, c. 136, sub-ch. 1, s. 1; C. 
S. 2778.) 


Effect upon Existing Charters.—In case of a conflict be- 
tween this act and a city charter the charter must prevail 
as this article is intended only to add to already existing 
powers, and not to repeal them. Clinton v. Johnson, 174 N. 
C. 286, 93 S. E. 776; Kendall v. Stafford, 178 N. C. 461, 101 
Sh, oe AEE, 


§ 160-194. Not to repeal Municipal Finance Act. 
—Nothing in this subchapter contained shall be 
construed to amend or repeal any provisions of 
the “Municipal Finance Act,” and wherever this 
subchapter and the “Municipal Finance Act” con- 
flict, the “Municipal Finence Act” shall control. 
(4917 ce, 136;0sub-ch.116.- PariiVi bs. 40,.Cas, 
2916.) 


Art. 17. Organization under the Subchapter. 


§ 160-195. Municipal board of control; changing 
name of municipality—MThe municipal board of 
control shall be composed of the secretary of state, 
the attorney general, and the chairman of the utili- 
ties commission. The attorney general shall be 
chairman and the secretary of state shall be secre- 
tary of such board. The said municipal board of 
control shall have the power and privilege of 
changing the name of any said town or municipal 
corporation within the bounds of the State of 
North Carolina; and the procedure for changing 
the name of any municipal corporation shall be 
the same as prescribed by §§ 160-197 and 160-198. 
(1917, c. 136, sub-ch. 2, s. 4; 1935, c. 440; 1941, c. 
97; C. S. 2779.) 

Editor’s Note.—The amendment of 1935 substituted the 
“public utilities commissioner” for the “chairman of the 


corporation commission.” It also added the last sentence 
relative to changing the name of a municipality. 


[ 817] 


§ 160-196 


§ 160-196. Number of persons and area included. 
—Any number of persons, not less than fifty, at 
least twenty-five of whom shall be freeholders or 
homesteaders, and twenty-five qualified voters 
living in the area proposed to be incorporated, 
which area shall have an assessed valuation of 
real property of at least twenty-five thousand 
dollars according to the last preceding assess- 
ment for taxes, and shall not be a part of the 


area included in the limits of any city, town, or’ 


incorporated village already or hereafter exist- 
ing, may be organized into a town upon compli- 
ance with the method herein set forth. (1917, c. 
LSE PSUD-che ese len Gas ere) 


An .act of the legislature expressly validating and confirm- 
ing a municipality as established cures all objections under 
this section. Starmount Co. v. Ohio Sav. Bank, etc., Co., 
55 F. (2d) 649. 


-§ 160-197. Petition filed—1i. What petition must 

show. A petition signed by a majority of the 
resident qualified electors and a majority of the 
resident freeholders or homesteaders of the terri- 
tory proposed to be so organized shall be pre- 
sented to the secretary of state of North Caro- 
lina, accurately describing such territory, with 
map attached, containing the names of all quali- 
fied voters therein, the assessed valuation of such 
territory, and the proposed name of the new 
town. The petition shall further’ be signed by 
at least twenty-five resident freeholders or home- 
steaders of the age of twenty-one years or over, 
at least twenty of whom are qualified voters; 
and further, the petition shall show the valuation 
of the real property of the proposed town to be 
at least twenty-five thousand dollars, according 
to the last preceding tax assessment; and the pe- 
tition shall be verified by at least three of the 
signers who are qualified voters. 


2. Order and notice for hearing. The secretary 
of state shall thereupon make an order prescrib- 
ing the time and place for the hearing of said 
petition before the municipal board of control. At 
least thirty days before the hearing, notice of 
such hearing shall be published once a week for 
four weeks in a newspaper published in the 
county where such territory is situate, designated 
as most likely to give notice to the people of the 
territory proposed to be so organized or incor- 
porated into a town; or, if no newspaper is so 
published, then in some newspaper of general cir- 
culation in such proposed city, town, or incor- 
porated village; and such notice shall also be 
posted at the county courthouse door of such 
county for a like period. Such notice shall be 
signed by at least three of the freeholders sign- 
ing the petition for the organization of the town. 
Cig??, ¢, 186; sub-cli io, Cees ka ee aoe) 


§ 160-198. Hearing of petition and order made: 

1. Manner of hearing. Any qualified voter or 
taxpayer of such territory proposed to be incor- 
porated into a town may appear at the hearing of 
such petition, and the matter shall be tried as an 
issue of fact by the municipal board of control, 
and no formal answer to the petition need be 
filed. The board may adjourn the hearing from 
time to time, in its discretion. 

2. Order creating corporation. The municipal 
board of control shall file its findings of fact at 
the close of such hearing, and if it shall appear 
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that the allegations of the petition are true, and 
that all the requirements in this article have been 
substantially complied with, and that the organi- 
zation of such city, town, or incorporated village 
will better subserve the interests of said persons 
and the public, thé board shall enter an order 
creating such territory into a town, giving it the 
name proposed in the petition. 

3. Election of officers provided for. The board 
of control shall provide for the place of holding 
the first election for mayor and commissioners; 
and shall designate how many commissioners 
shall serve, as set forth in subchapter I of this 
chapter, naming the numiber of commissioners, 
not less than three nor more than seven. The 
election of mayor and commissioners shall be un- 
der the same laws as now govern the election of 
mayor and commissioners in subchapter I of this 
chapter. 

4, Filing papers; fees. All the papers in ref- 
erence to the organization of any town under 
this article shall be filed and recorded in the office 
of the secretary of state, and certified copies 
thereof shall be filed and recorded in the office of 
the clerk of the superior court of the county in 
which the town organized is situated. The fees 
shall be the same as are now provided for the or- 
ganization of private corporations and shall be 
paid out of the treasury of the city, town, or in- 
corporated village. 


5. When organization complete. Upon the ap- 
proval of the board of control and the recording 
of the papers in the offices above mentioned, the 
said town shall become a municipal corporation 
with all the powers and subject to all the laws 
governing towns as set forth in subchapter I of 
this chapter and as in this subchapter set forth. 
(1917, c. 136, sub-ch. 2, 5. 8; C. S. 2782.) 


Art. 18. Powers of Municipal Corporations. 
Part 1. General Powers Enumerated. 


§ 160-199. Powers applicable to all cities and 
towns.—All the provisions of this article, con- 
ferring powers upon cities and towns, shall ap- 
ply to all cities and towns, whether they have 
adopted a plan of goverment under this subchap- 
ter or not. And the powers herein granted are in 
addition to and not in substitution for existing 
powers of cities and towns. (1919, c. 296; C. S. 
2786.) 


Cited in Hailey v. Winston-Salem, 196 N. C. 17, 23, 144° 


S. E. 377. 


§ 160-200. Corporate powers.—In addition to 
and coordinate with the power granted to cities 
in subchapter I of this chapter, and any acts af- 
fecting such cities, all cities shall have the fol- 
lowing powers: 

1. To acquire property in fee simple or a les- 
ser interest or estate therein by purchase, giit, 


devise, bequest, appropriation, lease, or lease 
with privilege to purchase. 
2. To sell, lease, hold, manage, and control 


such property and make all rules and regulations 
by ordinance or resolution which may be re- 
quired to carry out fully the provisions of any 
conveyance, deed, or will in relation to any gift 


or bequest, or the provisions of any lease by 


which the city may acquire property. 
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3. To purchase, conduct, 
quire public utilities. 
Cross Reference.—See also, § 160-282 et seq. 


own, lease, and ac- 


4. To appropriate the money of the city for all 
lawful purposes. 

5. To create, provide for, construct, regulate, 
and maintain all things in the nature of public 
works, buildings, and improvements. 

6. To supervise, regulate, or suppress, in the 
interest of public morals, public recreations, 
amusements and entertainments, and to define, 
prohibit, abate, or suppress all things detrimental 
to the health, morals, comfort, safety, conven- 
ience, and welfare of the people, and all nuisances 
and causes thereof. 

7. To pass such ordinances as are expedient 
for maintaining and promoting the peace, good 
government, and welfare of the city, and the 
morals and happiness of its citizens, and for the 
performance of all municipal functions. 

8. To provide for the destruction of noxious 
weeds, and for payment of the expense thereof 
by assessment or otherwise. 

9. To regulate the erection. of fences, bill- 
boards, signs, and other structures, and provide 
for the removal or repair of insecure billboards, 
signs, and other structures. 

10. To make and enforce local police, sanitary, 
and other regulations. 

11. To open new streets, change, widen, ex- 
tend, and close any street or alley that is now or 
may hereafter be opened, to purchase any land 
that may be necessary for the closing of such 
street or alley, and adopt such ordinances for the 


Yegulation and use of the streets, squares, and 


parks, and other public property belonging to the 
city, as it may deem best for the public welfare 
of the citizens of the city. 

_ 12. To acquire, lay out, establish, and regulate 
parks within or without the corporate limits of 
the city for the use of the inhabitants of the 
same. 

Cross Reference.—See also, § 160-155 et seq. 


13. To erect, repair, and alter all public build- 
ings. 

14. To regulate, restrain, and prohibit the run- 
ning or going at large of horses, mules, cattle, 
sheep, swine, goats, chickens, and all other ani- 
mals and fowl of whatsoever description, and to 


‘authorize the distraining and impounding and 


sale of the same for the costs of the proceedings 
and the penalty incurred and to order their de- 
struction when they cannot be sold, and to im- 
pose penalties on the owners or keepers thereof 
for the violation of any ordinance or regulation 
of said governing body, and to prevent, regulate, 
and control the driving of cattle, horses, and all 
other animals into or through the streets of the 
city. , 

15. To regulate and control plumbers and 
plumbing work, and to enforce efficiency in the 
same by examination of such plumbers and in- 


. spection of such plumbing work. 


16. To regulate, control, and prohibit the keep- 
ing and management of houses or any building 


for the storage of gunpowder and other com- 


bustible, explosive, or dangerous materials with- 
in the city, and to regulate the keeping and con- 
veying of the same, and to authorize and regu- 
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late the laying of pipes and the location and 
construction of houses, tanks, reservoirs, and 
pumping stations for the storage of oil and gas. 

17. To regulate, control, restrict, and prohibit 
the use and explosion of dynamite, firecrackers, 
or other explosives or fireworks of any and 
every kind, whether included in the above enum- 
eration or not, and the sale of same, and all 
noises, amusements, or other practices or per- 
formances tending to annoy or frighten persons 
or teams, and the collection of persons on the 
streets or sidewalks or other public places in the 
city, whether for purposes of amusement, busi- 
ness, curiosity, or otherwise. 

18. To direct, control, and. prohibit the laying 
of railroad and street railway tracks, turnouts, 
and switches in the streets, avenues, and alleys 
of the city unless the same shall have been au- 
thorized by ordinance, and to require that all 
railroads, street railways, turnouts and switches 
shall be so constructed as not to interfere with 
the drainage of the city and with the ordinary 
travel and use of the streets, avenues, and alleys 
in the city, and to construct and keep in repair 
suitable crossings at the intersection of streets, 
avenues, and alleys and ditches, sewer and cul- 
verts, where the governing body shall deem it 
necessary, and to direct the use and regulate the 
speed of locomotive engines, trains, and cars 
within the city. 

19. To make all suitable and proper regula- 
tions in regard to the use of the streets for street 
cars, and to regulate the speed, running, and 
operation of the same so as to prevent injury or 
inconvenience to the public. 

20. To make such rules and regulations in re- 
lation to butchers as may be necessary and 
proper; to establish and erect market houses, 
and designate, control; and regulate market 
places and privileges. 

Cross Reference.—As to power of municipalities to estab- 
lish and maintain meat inspection, see § 106-161. 

21. To prohibit and punish the abuse of ani- 
mals. 

22. To acquire, establish, and maintain ceme- 
teries and to regulate the burial of the dead and 
the registration of deaths, marriages, and births. 
Cross References.—As to registration of marriages by the 


register of deeds, see § 51-18. As to registration of births 
and deaths generally, see § 130-69 et seq. 


23. To prohibit prize-fighting, cock and dog 


fighting. 
24. To regulate, restrict, and prohibit theaters, 
carnivals, circuses, shows, parades, exhibitions 


of showmen, and shows of any kind, and the ex- 
hibition of natural or artificial curiosities, cara- 
vans, menageries, musical and hypnotic exhibi- 
tions and performances. 

25. To create and administer a special fund for 
the relief of indigent and helpless members of 
the police and fire departments who have become 
superannuated, disabled, or injured ‘in such service, 
and receive donations and bequests in aid of such 
fund and provide for its permanence and increase, 
and to prescribe and regulate the conditions un- 
der which, and the extent to which, the same 
shall be used for the purpose of such relief. Also, 
to insure policemen, firemen, or any class of. city 
employees against death or disability, or both, 
during the term of their employment under 
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forms of insurance known as group insurance; 
the amount of benefit on the life of any one per- 
son not to exceed the sum of two thousand dol- 
lars, and the premiums cr such insurance to be 
payable out of the current funds of the municipal- 
ity. 

Cress References.—As to retirement system for counties, 
cities, and towns, see § 128-21 et seq. As to the firemen’s 
relief fund of North Carolina, see § 118-12 .et seq. 

26. To prevent and abate nuisances, whether 
on public or private property. 

27. To regulate and prohibit the carrying on of 
any business which may be dangerous or det- 
rimental to health. 

28. To condemn and remove any and all build- 
ings in the city limits, or cause them to be re- 
moved, at the expense of the owner or owners, 
when dangerous to life, health, or other prop- 
erty, under such just rules and regulations as 
it may by ordinance establish; and likewise to 
suppress any and all other nuisances maintained 
in the city. 

Cross References.—See also, § 160-182 et seq. 
ing regulations, see § 160-172 et seq. 


As to zon- 


29. To provide for all inspections which may 
be expedient, proper, or necessary for the wel- 
fare, safety, and health of the city and its citizens, 
and regulate the fees for such inspection. 


Cross Reference.—As to power of municipality to establish 
and maintain meat inspection, see § 106-161. 


30. To require any or all articles of commerce 
or traffic to be gauged inspected, measured, 
weighed, or metered, and to require every mer- 
chant, retail trader or dealer in merchandise of 
property of any description which is sold by 
weight or measure to have such weights and 
measures sealed and to be subject to inspection. 


31. To provide for the regulation, .diversion, 
and limitation of pedestrians and vehicular traf- 
fic upon public streets, highways, and sidewalks 
of the city and to regulate and limit vehicular 
parking on streets and highways in congested 
areas. 

In the regulation and limitation of vehicular 
traffic and parking in cities and towns the govern- 
ing bodies may, in their discretion, enact ordi- 
nances providing for a system of parking meters 
designed to promote traffic regulation and requir- 
ing a reasonable deposit (not in excess of five 
cents per hour) from those who park vehicles for 
stipulated periods of time in certain areas in which 
the congestion of vehicular traffic is such that 
public convenience and safety demand such regu- 
lation. The proceeds derived from the use of such 
parking meters shall be used exclusively for the 
purpose of making such regulation effective and 
for the expenses incurred by the city or town in 
the regulation and limitation of vehicular parking, 
and traffic relating to such parking, on the streets 
and highways of said cities and towns; provided 
this paragraph shall not apply to cities or towns 
in North Carolina having populations of twenty 
thousand or less as determined by the last Fed- 
eral census. Nothing contained in Chapter two, 
Section twenty-nine, of the Public Laws of one 
thousand nine hundred and twenty-one, or in sec- 
tion sixty-one of Chapter four hundred and seven 
of the Public Laws of one thousand nine hundred 
and thirty-seven shall be construed as in any way 


CH. 160. MUNICIPAL CORPORATIONS 


§ 160-200 


affecting the validity of these parking meters or 
the fees required in the use thereof. 

The governing authorities of all cities and 
towns of North Carolina shall have the power to 
own, establish, regulate, operate and control mu- 
nicipal parking lots for parking of motor vehicles 
within the corporate limits of cities and towns. 
Cities and towns are likewise hereby authorized, 
in their discretion, to make a charge for the use 
of such parking lots. 

32. To regulate the emission of smoke within 
the city. 

33. To license, prohibit, and regulate pool and 
billiard rooms and dance halls, and in the in- 
terest of public morals provide for the revocation 
of such licenses. 

34. To regulate and control electricians and 
electrical work and to enforce efficiency in the 
same by examination of such electricians and in- 
spection of such electrical work. 

35. To license and regulate all vehicles oper- 
ated for hire in the city. To require that the op- 
erator of every jitney bus or taxicab and of every 
other motor vehicle, (other than jitney buses and 
taxicabs, operated under the jurisdiction of the 
utilities commission of North Carolina), engaged 
in the business of transporting passengers for hire 
over the public streets of such city or town shall 
furnish and keep in effect for each such jitney 
bus, taxicab or other such motor vehicle so op- 
erated a policy of insurance or surety bond with 
sureties whose solvency shall at all times be sub- 
ject to the approval of the governing body of such 
city or town, said policy of insurance or surety 
bond to be in such amount as may be fixed by 
the governing body of such city or town, not 
to exceed the sum of ten thousand dollars 
($10,000.00), and to be conditioned on such op- 
erator responding in damages for any liability in- 
curred on account of any injury to persons or 
damage to property resulting from the operation 
of any such jitney bus, taxicab or other such mo- 
tor vehicle, and to be filed with the governing 
body of such city or town as a condition prece- 
dent to the operation of any such jitney bus, tax- 
icab or other such motor vehicle over the streets 
of such city or town. 

36. To acquire property in fee simple and to 
use the lands now owned in fee simple or other- 
wise for the purpose of establishing and main- 
taining new cemeteries. To abandon any ceme- 
tery which has not been used for interment 
purposes within ten years, and to remove or 
consolidate such cemetery, so abandoned, and the 
monuments, tombstones, fences, walls and en- 
closures, and the contents of any graves therein, . 
or any part of either, at its own expense, to or 
with any established cemetery maintained for in- 
terment purposes; to take possession of, convey or 
utilize the lands in such abandoned cemetery, or 
any part thereof, as may best subserve the in- 
terests of the city or town. 

Cross References.—See, also, § 160-2, subsection 3. As to 
the care of cemeteries, see §§ 160-258, 160-259 and 160-260. 

36a. To require that drivers and operators of 
taxicabs engaged in the business of transporting 
passengers for hire over the public streets of any 
city or town, make application to and receive 
from the governing board of any such city or 
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town a driver’s or operator’s permit before oper- 
ating or driving any such vehicle. The governing 
board may refuse to issue such permit to any 
person who has been convicted of: a felony; a 
violation of any federal or state statute relating 
to the use, possession, or sale of intoxicating 
liquors; any federal or state statute relating to 
prostitution; any federal or state statute relating 
to the use, possession, or sale of narcotic drugs; 
or to any person who is not a citizen of the 
United States; or to any person who is a habitual 
user of intoxicating liquors or narcotic drugs; or 
to a person who has been a habitual violator of 
traffic laws or ordinances. 

The governing body may revoke any such 
driver’s or operator’s permit if the person holding 
such permit is convicted of: a felony; or violation 
of any federal or state statute relating to the 
possession or sale of intoxicating liquors; or 
violation of any federal or state statute relating to 
prostitution; or any federal or state statute relat- 
ing to the use, possession or sale of narcotic 
drugs; or repeated violations of traffic laws or 
ordinances; or becomes a habitual user of intoxi- 
cating liquors or narcotic drugs. 

The governing body may also require operators 
and drivers of taxicabs to prominently post and 
display in each taxicab, so as to be visible to the 
passengers therein, permit, rates and/or fares, 
fingerprints, photographs, and such other identifi- 
cation matter as deemed proper and advisable. 

37. In cities or towns having a population of 
not less than twenty thousand inhabitants, the 
governing bodies may, in their discretion, create 
and establish a civil service with reference to 
any and all of the employees of such municipali- 
ties, and prescribe rules and regulations for the 
conduct and government of such civil service. 

Cross Reference.—As to merit system for certain depart- 
ments and agencies of city, district, county, and state, see 
§ 126-1 et seq. 

38. Every incorporated city or town in the 
state, in addition to the other powers granted 
unto it by this chapter, shall have the following 
enumerated powers: 


Whenever there shall be in any incorporated 
city or town a lot or lots owned by one or more 
persons, upon which water shall collect, either 
by falling upon the said lot or lots or collected 
thereon by drainage or otherwise from adjacent 
lots, no adequate drainage from which is pro- 
vided by natural means, the governing body 
‘of any such city or town, upon being advised 
by the health officer of the said city or town, or 
the health officer of the county in which the town 
is located, that the conditions so existing are, 
or are liable to become, a nuisance and a menace 
to health in such city or town, is authorized to 
abate the nuisance, and to that end may proceed 
to abate it in the following manner: 

Such city or town shall cause a survey to be 
made by a competent engineer to ascertain the 
meaus and methods and costs of providing an 
adequate drainage from such lot or lots und such 
engineer shall prepare plans and specifications 
to provide such drainage. with the estimated cost 
thereof and in making such survey he shall in- 
clude therein the area of adjoining and adjacent 
lots which will be drained by such system of 
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drainage. He shall also include in such survey 
the area of all adjoining and adjacent lots from 
which water flows and is gathered upon the lot 
or lots which are to be drained. ‘The city or 
town shall thereupon cause notice to be published 
once in a newspaper published in the municipal- 
ity, or if no newspaper is published in the mu- 
nicipality, then in a newspaper published in the 
county and of general circulation in the munici- 
pality, or if no newspaper is published in the 
county, said notice shall be posted in three public 
places in the municipality, which notice shall 
state in general and briefly the fact that a nui- 
sance has been created and so declared, and that 
it is the purpose of the city or town to abate the 
same by causing a system of drainage to be put 
in, and that the cost thereof is to be paid or as- 
sessed in one of the ways hereinafter provided, 
that the report of the engineer is on file and sub- 
ject to inspection, and that on a date to be named 
in the notice a hearing will be had before the 
board as to whether the plan shall be adopted 
and the assessment made, at which hearing the 
persons affected may be present and present 
such objections as they may have to the adop- 
tion of the report of the engineer and the doing 
of the work. Said notice shall also contain the 
names of the owners of the property affected in 
so far as the same can be ascertained on reason- 
able inquiry. Said notice shall be published or 
posted at least ten days before the hearing. 


At the hearing provided for, if the governing 
body of the city or town shall determine that the 
work shall be done, and that the plans and speci- 
fications of the engineer are proper, it may adopt 
the said plans and specifications, and have the 
work done, either by letting a contract therefor 
or otherwise, and in the event a contract is let, 
it shall be advertised as is provided for in other 
cases of municipal work. 


At the hearing above provided for, the govern- 
ing body shall also determine the manner in 
which the cost of said work shall be paid or as- 
sessed, which shall be in either of the following 
ways: (a) Each and every lot affected by the 
plan or system shall be assessed with the cost 
thereof upon the following basis: that is to say, 
such proportion of the total cost of the survey 
and construction as the area of said lot bears to 
the total area as shown by the plans of the en- 
gineer when adopted by the’ governing body, 
which sum shall be due in such annual install- 
ments as the governing body may determine, 
which shali not exceed five in number, and such 
installments shall bear interest; (b) The cost of 
the survey and the construction of the main 
drains shall be borne by the municipality, and 
the cost of the con'’struction of tributary drains 
assessed against the lots on which such tributary 
drains are constructed so that each lot shall bear 
the expense of tributary drains constructed on it. 
Said assessments shall be due in such annual in- 
stallments as the governing body may determine, 
which shall not exceed five in number, and such 
installments shall bear interest. 


The area which shall be included within and 
drained by the plans and specifications as herein 
provided for is hereby declared to be a “special 
improvement district.” 
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The full faith and credit of such city or town 
shall be pledged for the payment of the said 
notes and interest when due. 

The powers herein contained and hereby con- 
ferred are additional to any other powers con- 
ferred by any other law or laws, and are not af- 
fected by any limitations imposed by any other 
law. 

The assessments, when made, shall be a lien 
upon the property benefited, and shall be collect- 
ible by the same means and methods as are 
other assessments for local or special improve- 
ments as is provided for in article nine of this 
chapter. 

All acts or proceedings done or taken under 
this subdivision of this section prior to Febru- 
ary 17, 1923, shall be valid. 


Cross Reference.—As to letting of contract by municipal- 
ity, county, etc., see § 143-129 et seq. 


39. The governing authorities of all cities and 
towns of North Carolina shall have the power to 
pass, alter, amend and repeal ordinances regulating 
the opening and closing hours of barber shops. 
(1917, c. 136, sub-ch. 5, s. 1; 1919, cc. 136, 237; Ex. 
Sessis1920,- cz 3); sa 10; 1991, 8; S03 ex oess: 
1921. ch 214 1923, cen 20, 1024219255 .6.42005, 1935, Ac; 
279.) Sal de) 1939) oct 1645-1941. col 53) SSil eo aL OA 
CH27251943, cass9ts./ 1 iCLS, 2787.) 


Local Modification. — Buncombe: 1939, c. 302; Cumberland 
and Guilford and cities therein: 1941, c. 153, s. 2(a); Orange 
and cities therein: 1941, c. 319. 

Cross References—As to power to pass ordinances prior 
to the passage of this act, see § 160-52 et seq. As to power 
to appropriate money for local development, see § 158-1. 
As to power to avail itself of provisions of the bankruptcy 
law, see § 23-48. As to authority to aid and co-operate with 
the federal government and housing authorities in the plan- 
ning, construction’ and operation of housing projects, see 
§ 157-40 et seq. 

Editor’s Note.—By Public Laws, Ex. Sess. 1921, subsec- 
tion 38 was added. By the amendment of 1923 notice to 
owners as provided was changed from notice by service to 
notice by publication; an alternative was given as to how 
charges were to be assessed, the original act of 1921 pro- 
viding only for the proportionate assessment on the total 
cost. The alternative was for the city to pay for the main 
drain if so determined by its governing body. Provision was 
made for a tax assessment in case the city bore the ex- 
pense of the main drain, see 1 N. C. Law Rev. 274. 

By Public Laws of 1925, c. 200, subsection 11 was amended 
so as to apply to alleys, and provision was also made for 
purchase of land necessary for closing the streets or alleys. 

Chapter 20, Public Laws, 1923, amends subs. 25, by adding 
thereto authority in the municipality to take out group in- 
surance for policemen, firemen, or any class of city em- 
ployees, such insurance to be either against death or dis- 
ability or both, and the amount for the life of any one per- 
son not to exceed $2000. See 1 N. C. Law Rev. 277. 

The amendment of 1935 adds all of subsection 35 except 
the first sentence thereof. 

The 1939 amendment added subsection 39. 

The 1941 amendments added that part of subsection 31 
which appears after the word “city” in line 4 thereof. 

The 1943 amendment inserted subsection 36a. 

Sale of Coca-Cola on Sunday.—As ordinance regulating 
the sale of merchandise, drinks, etc.,, on Sunday is a valid 
exercise of the police powers of an incorporated city or 
town; and while the service of meals within the town at 
restaurants, etc., is a necessity, permitting the sale of cof- 
fee, tea, etc., the sale of coca-cola as a part of the meals 
is not included, and a sale thereof as a part of the meal may 


be prohibited by ordinance. Sec. 160-200, subsections (6), 
(10), (27). State v. Weddington, 188 N. C. 643, 125 S. E. 
257. 


Regulation of Streets.—A city ordinance in pursuance of 
subsec. 11 of this section requiring a license to be issued by 
the municipal authorities to beg upon the city streets or to 
solicit contributions for charitable or religious purposes, in 
accordance with whether the person or purpose is ascer- 
tained by such authorities as worthy or whether the 
moneys solicited will be properly applied, is a valid and 
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undiscriminating exercise of a police power, and not un- 
lawful as an interference with the religious liberties of 
our people, or an obstruction to the lawful pursuit of their 
business. State v. Hundley, 195 N. C. 377, 142 S. E. 330. 

An abutting owner may not recover from a city dam- 
ages resulting to his property by reason of the fact that 
the abutting sidewalk has been narrowed in order to widen 
the street under orders of the city commissioners, the 
width of the street and sidewalk being within the sound 
discretion of the commissioners. See also § 160-78. Ham 
Vir Wurhaiiac0or UNG. eLOs els Ome enor : 

Defendant town, in co-operation with the federal and state 
authorities in procuring the construction of an underpass 
and the elimination of two grade crossings, closed two of 
its streets at the railroad crossings. This action was in- 
stituted by property holders adjacent to the railroad tracks 
and along one of the closed streets, alleging that the order 
closing the streets was ultra vires and resulted in the cre- 
ation of a nuisance causing injury to plaintiffs’ property. 
Held: Defendant town had authority, under express provi- 
sion of its charter, chapter 424 of Private Laws of 1907, and 
under this section to close the said streets at the crossings 
in the interest of public welfare, and therefore the closing 
of the streets was in the exercise of a discretionary gov- 
ernmental power with which the courts can interfere only. 
in instances of fraud or oppression constituting a manifest 
abuse of discretion, and did not constitute a nuisance, and, 
in the absence of an allegation of abuse of discretion, de- 
fendant town’s demurrer to the complaint was properly sus- 
tained. Sanders v. Atlantic Coast Line R. Co., 216 N. C. 
312, 4S. E. (2d) 902. 

Regulation of Parking of Vehicles. — A city ordinance 
prohibiting parking of automobiles on one side of a street 
on certain blocks where, because of the narrowness of 
the street, there is insufficient room for cars to pass be- 
tween parked cars and a street-car track in the street, is 
valid in the light of this section, subsec. (31). State v. 
Carter, 2205) Ne Cla7G6h 172 Se) bale 

This section, prior to the 1941 amendment, did not confer 
upon a municipality authority to enact ordinances impos- 
ing a parking fee or charge for a parking space. Rhodes 
v. Raleigh, 217 N. C. 627, 9 S. E. (2d) 389. 

The installation and maintenance of traffic lights by a mu- 
nicipality under authority of subsections 11 and 31, is in the 
interest of the public safety in the exercise of the police 
power, and is a discretionary governmental function. Hodges 
v. Charlotte, 214 N. C. 737, 200 S. E. 889. 

Ordinarice Requiring Taxicab Operators to Secure Lia- 
bility Insurance Does Not Violate Constitution—An ordi- 
nance requiring operators of taxicabs or other motor ve- 
hicles for hire to secure liability insurance or enter into 
bond with personal or corporate surety is a valid exercise 
of the police power and expressly authorized by this sec- 
tion and does not violate the Fourteenth Amendment of the 
Federal Constitution, the operation of vehicles for gain be- 
ing a special and extraordinary use of the city’s streets, 
which it has the power to condition by ordinance uniform 
upon all coming within the classification. Watkins v. Ise- 
ley, 209 N. C. 256, 183 S. E. 365, citing Packard v. Ban- 
ton, 264 U. S. 140, 44 S. Ct. 257, 68 L. Ed. 596. 

Coverage of Indemnity Bond.—An indemnity bond for a 
taxi corporation did not cover liability for injuries inflicted 
prior to the execution of the bond. Manheim v. Virginia 
Stretya Cosel jaa C2 0055 90 noe rye (ed) asl Oe 

Regulation of Dance Halls. — Cities have power, among 
other things, to license, prohibit, and regulate dance halls, . 
by express provisions of this section, and in the interest of 
public morals provide for the revocation of such licenses, as 
valid exercise of the State’s inherent police power, made ap- 
plicable to cities and towns generally. 

An ordinance requiring the consent of the board of di- 
rectors of the city before keeping a dance hall therein is 
not objectionable as an arbitrary exercise of power, or as 
being at the pleasure of the board, but comes within its 
limited legal discretion, which the courts will not permit 
it to abuse, but will not disturb in the absence of its abu- 
sive use. State v. Vanhook, 182 N. C. 831, 109 S. E. 65. 

Power to Acquire Parks.—Under the provision of our 
general statutes, a city or town is given authority to ac- 
quire and maintain parks for the use of its citizens beyond 
its corporate limits, and to provide suitable streets or ways 
of access thereto for the purpose. Berry v. Durham, 186 N. C. 
421, 119 S. E. 748. 

Power to Regulate Markets.—A city in the exercise of 
statutory authority may enact a valid penal ordinance as 
affecting the health of its citizens, and under its police 
power, require that meats, fish, oysters and perishable mat- 
ter be sold at a sanitary market building containing refrig- © 
eration and other sanitary methods, under proper inspection, 
where adequate accommodation may be obtained at a rea- 
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sonable rental, not for profit, and may exclude such busi- 
ness within a prescribed territory therefrom, the location of 
the market-house being reasonably suitable to the business 
or trades specified. Angelo v. Winston-Salem, 193 N. C. 
207, 136 S. E. 489. 

A city has authority under this section to lease an audi- 
torium in its municipal building which was equipped at the 
time the building was erected with a ticket booth and a 
moving picture projecting equipment, it appearing that the 
lease does not involve property held in trust for the use 
of the city, or property devoted to governmental purposes, 
although administrative offices of the city are located else- 
where in the building. Cline v. Hickory, 207 N. C. 125, 
a7 GS omelen cou. 

License Tax on Automobiles.—Section 2612(a) of the con- 
solidated statutes, which has been superseded by § 20-97 
of the General Statutes, provides for a city automobile li- 
cense of one dollar, and a license for more than that amount 
is invalid, if levied on ownership alone, for this section is 
not contrary to that one and they must be construed to- 
gether. State v. Jones, 191 N. C. 371, 131 S. E. 734: 

Forbidding Lumber Yards in Certain Sections—In Tur 
ner v. New Bern, 187 N. C. 541, 122 S. E. 469, the principle 
was laid down: “‘Under the provision of this section and un- 
der the provision of its charter authorizing a city to pass 
needful ordinances for its government not inconsistent with 
the law to secure the health, quiet, safety—general welfare 
clause—within its limits, ete., it is within the valid discre- 
tionary exercise of the police powers of the municipality to 
pass an ordinance forbidding the erection of lumber yards 
within a long established, exclusively residential portion, 
and when this discretionary power has not been abused the 
courts will not interfere.” Angelo v. Winston-Salem, 193 N. 
Cr 20754 215; 86° Sai. (489% 

Ordinances against Keeping Cows.—An ordinance forbid- 
ding the keeping of cows within a certain portion of the 
city is valid. State v. Stowe, 190 N. C. 79, 128 S. E. 481. 

Clarkson, J. dissented, saying: “But section two of the 
city ordinance prohibits absolutely the keeping of a cow in 
the zigzag district. There is no authority in the Constitu- 
tion or law of this land, in my opinion, for such unreason- 
able, arbitrary, discriminatory, and autocratic power, and 
the ordinance, section 2, is unconstitutional and void. In 
this age drifting towards ‘nervous particularity’ we are for- 
getting the fundamental rights of a citizen. The evidence 
in the record is that one man drew the ordinance. All the 
evidence is that defendant kept his place clean. His neigh- 
bors testified that he kept the stables clean, and there was 
no complaint; nothing offensive. The health officer had no 
complaint; nothing offensive.” 

Recovery of Excess Tax.—In order to recover money paid 
a municipality as a license tax in excess of the amount the 
town was lawfully authorized. to collect, and in the absence 
of statutory regulations, or under the common law, it is 
necessary that the one so paying should have done so un- 
der protest at the time or under circumstances of duress or 
such as would endanger his person or property; and where 
the payment has been voluntarily made, the action may not 
be successfully maintained. Blackwell v. Gastonia, 181 N. 
CP 3/8, 10/7) Ow Dn cls: 

Disposition of Garbage.—An incinerator operated by a city 
for the burning of its garbage comes within the authority 
conferred upon it by statute and, its operation being a 
purely governmental function, exercised as a local agency of 
State government, the city is not liable for an injury caused 
by defect therein to an employee, in the absence of statu- 
Scales v. Winston-Salem, 
TSOLN: AC8469.0127" S-- EB. 543. 

Cited in regard to city’s control over grade crossings in 2 
N. C Law Rev. 102. Cited also in Mewborn y. Kinston, 199 
N. C. 72, 81, 154 S. E. 76; Williamson v. High Point, 213 N. 
C. 96, 195 S. E. 90; Shuford v. Waynesville, 214 N. C. 135, 
198 S. E. 585; Hodges v. Charlotte, 214 N. C. 737, 200 S. E. 
CSO Murphy. vee Eich ws bomt, 218) INC.) 5973, 12. SS 7. 
(2d) 1; McGuinn v. High Point, 219 N. €. 56, 13 S. E. (2d) 
48 (dissenting opinion); Petty v. ‘Lemmons, 217 N. C. 492, 
8 S. E. (2d) 616; Sanders v. Smithfield, 221 N. C. 166, 19 S. 
E. (2d) 630. ‘ 


§ 160-201. Salary of mayor and other officers.— 
The governing body of any city may by ordinance 
fix the salary of the mayor of such city or heads 


of departments or other officers. (1917, c. 136, 
sub-ch. 5, s. 6; C. S. 2788.) 
Cross References.—As to provisions as to salary of 


mayor and other officers under Plan A, see § 160-311; un- 
der Plan B, see § 160-320; under Plan C, see § 160-337; and 
under Plan D, see § 160-346. 
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§ 160-202. Enumeration of powers not exclusive. 
—The enumeration of particular powers by this 
subchapter shall not be held or deemed to be ex- 
clusive; but in addition to the powers enumerated 
or implied therein, or appropriate to the exercise 
thereof, the city shall have and may exercise all 
other powers which under the constitution and 
laws of North Carolina now are or hereafter may 
be granted to cities. Powers proper to be exer- 
cised, and not specially enumerated herein, shall 
be exercised and enforced in the manner prescribed 
by this subchapter; or when not prescribed here- 
in, in such manner as shall be provided by ordi- 
nance or resolution of the governing body. (1917, 
ex 136;+sub-ch.5, s233-Cz .S2.2789:) 


Cited in Rhodes v. Raleigh, 217 N. C. 627, 9 S.. EF. (2d) 
389. 


§ 160-208. Police power extended to outside ter- 
ritory.—All ordinances, rules, and regulations of 
the city now in force, or that may hereafter be 
enacted by the governing body in the exercise of 
the police powers given to it for sanitary pur- 
poses, or for the protection of the property of 
the city, unless otherwise provided by the govern- 
ing body, shall, in addition to applying to the ter- 
ritory within the city limits, apply with equal force 
to the territory outside of the city limits within 
one mile in all directions of same, and to the rights 
of way of all water, sewer, and electric light lines 
of the city without the corporate limits, and to 
the rights of way without the city limits, of any 
street railway company, or extension thereof, op- 
erating under a franchise granted by the city, and 
upon all property and rights of way of the city 
outside the corporate limits and the above men- 
tioned territorial limits, wheresoever the same 
may be located. (1917, c. 136, sub-ch. 5, s. 2; C. 
S. 2790.) 


Cited in Murphy v. High Point, 218 N. C. 597, 12 S. BE. 
(2d) nas 


Part 2. Power to Acquire Property. 


§ 160-204. Acquisition by purchase—When in 
the opinion of the governing body of any city, 
or other board, commission, or department of 
the government of such city having and exercis- 
ing or desiring to have and exercise the manage- 
ment and control of the streets, water, electric 
light, power, gas, sewerage or drainage systems, 
or other public utilities, parks, playgrounds, 
cemeteries, wharves, or markets, open-air or en- 
closed, which are or may by law be owned and 
operated or hereafter acquired by such city or by 
a separate association, corporation, or other 
organization on behalf and for the benefit of 
such city, any land, right of way, water right, 
privilege, or easement, either within or: outside 
the city, shall be necessary for the purpose of 
opening, establishing, building, widening, extend- 
ing, enlarging, maintaining, or operating any 
such streets, parks, playgrounds, cemetery, 
water, electric light, power, gas, sewerage or 
drainage systems, wharves, or other public util- 
ity so owned, operated, and maintained by or on 
behalf of any such city, such governing body, 
board, commission, or department of government 
of such city may purchase such land, right of 
way, water right, privilege, or easement from the 
owner or owners thereof and pay such compen- 
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sation therefor as may be agreed upon. 
136, sub-ch. 4, s. 1; 1919, c, 262; °C. S,. 2791.) 


Cress Reference.—As to power to purchase real estate 
generally, see § 160-2, subsection 2. 

Editor’s Note.—“‘The peculiar feature of 
is the combination of. a condemnation under eminent do- 
main and special assessments for improvements in assess- 
ment districts. It is not intended to supplant any powers 
given in special charters, but gives an alternative method of 
procedure. Another plan for making such improvements is 
contained in the local improvement statutes, §§ 160-78 et 
seq., in which the assessment plan is used but only for part 
of the expense, and the amount of the assessments are de- 
termined through the governing body instead of by a special 
proceeding in court; and the condemnation of property 
would be a separate proceeding under the law of eminent 
domain.” 1N. C. Law Rev. 275. 5 

Power Discretionary.—See note to § 160-205. Where 
it appears that the governing authorities of a town 
have taken lands to widen a street intersecting with other 
streets so as to lessen the danger to traffic thereon, and it 
is made to appear that doing so was a reasonable exercise 
of the discretion vested in them, the findings that such 
course was unnecessary is not binding on the Supreme 
Court, the question being, primarily, whether the admin- 
istrative authorities of the town have so grossly and man- 
ifestly abused the exercise of their discretionary powers as 
to render their action ineffectual. Lee v. Waynesville, 184 
New Ca 565s LOW Sd 5s 

The power to construct power lines and plants outside cor- 
porate limits is limited by the provisions of the Revenue 
Bond Act of 1935, since the act expressly repeals inconsistent 
provisions of any prior genefal or special law, and under 
the provisions of the Revenue Bond Act a municipality may 
construct such lines and plants only in consonance with the 
policy of the act and the authority therein given municipali- 
ties to provide such conveniences for the health, safety, and 
benefit of the citizens of the municipality. Williamson v. 
High Point. 213 VN. (Cs 96, 195) S302 90) 

Parks out of City.—The general statutes giving power to 
cities and towns to acquire parks for its citizens outside of 
the corporate limits, and provide access for the public 
thereto, prevail whenever and to the extent there is no irrec- 
oncilable repugnancy with special charter provisions on the 
same subject. Berry v. Durham, 186 N. C. 421, 119 S. E. 
748. 

Section Authorizes Paving of Dedicated Streets Outside 
City Limits.—This section gives a city the right to acquire 
streets ‘“‘within or outside the city,” and to “exercise the 
management and control of the streets,’ etc. The lan- 
guage is broad enough to give a city authority to pave 
streets outside the city that were dedicated to the city, 
there being no necessity to purchase same. High Point v. 
Clarke2Tr Na Csr 607, 9612.) 191 So Bae os. 

Quoted in Raleigh v. Hatcher, 220 N. C. 613, 18 S. E. (2d) 
207. 

Cited in Durham v. Sou. R. Co., 185 N. C. 240, 243, 117 S. 
E. 17; Winston-Salem v. Ashley, 194 N. C. 388, 139 S. E. 
764; McGuinn v. High Point, 219 N. C. 56, 13 S. E. 
(2d) 48 (dissenting opinion); Murphy v. High Point, 218 
N. C. 597, 12 S. E. (2d) 1; Winston-Salem vy. Smith, 216 N. 
CHIPS 8S; . by (20)eoze2 


this proceeding 


§ 160-205. By condemnation.—If such govern- 
ing body, board, commission or department of the 
government of such city are unable to agree with 
the owners thereof for the purchase of such land, 
right of way, privilege, or easement, for the pur- 
poses mentioned in the preceding section, or for 
a site for city hall purposes, condemnation of the 
same for such public use may be made in the 
same manner and under the same procedure as 
is provided in chapter Eminent Domain, article 
2; and the determination of the governing body, 
board, commission, or department of govern- 
ment of such city of the land necessary for such 
purposes shall be conclusive. (1917, c. 136, sub- 
chis4)845 2019; e262 199862181 5 CaS..9799)) 

Cross Reference.—As to condemnation proceedings, see § 
40-11 et seq. 

Editor’s Note.—C. 181, Public Laws 1923, amends § 160- 
205, by empowering municipalities .to condemn land for a 


site for a city hall, as well as for the various purposes 
mentioned in § 160-204. 1 N. C. Law Rev. 277. } 
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Constitutionality—The acquisition of land to be used to 
connect a railroad in which the State and counties own an 
interest with the city’s public wharves and docks for water 
commerce, and necessary to continue or develop the in- 
dustries of its citizens, is for a public use, and not subject 
to the exception that the city, in taking the right of way 
by condemnation from the owner, according to the provisions 
ot its charter and the general statutes, was acting in viola- 
tion of the Constitution in taking private property for a 
public use; and the private statutes specifically authorizing 
the proceedings are constitutional and valid. Hartsfield v. 
New Bern, 186 N. C. 136, 119 S. E. 15. 

Construed with Section 160-204—Under the provision of 
this section before a city may take lands by condemnation 
to widen its streets it is necessary for it to allege and prove 
that it has first attempted to acquire them by purchase as 
provided by section 160-204. Winston-Salem vy. Ashby, 194 
IND Gs S88,01390S-. Ee) 764, 

City Charter Inconsistent with Section.—The right of emi- 
nent domain of a municipality can be exercised only in the 
mode pointed out in the statute conferring it; and where the 
method prescribed for the city or town in its charter is 
inconsistent with or repugnant to this section by the ex- 
press terms the proceedings given under the municipal 
charter will have to be followed in condemnation of lands 
for the use of its streets. Clinton v. Johnson, 174 N. C. 286, 
ses re J Dee Hf oy ; 

Improvements No Bar to Condemnation.—The governing 
authorities of a town are not estopped to condemn land for 
the widening or improving of its streets by reason of an 
owner having put extensive improvements on his land a 
long time prior to the time it was condemned for that pur- 
pose, the power of condemnation, in cases of this character, 
being a continuing one to be exercised when and to the ex- 
tent that the public good may require it. Lee v. Waynes- 
valle, 184 N77 Cir565,51159S.9 be ole 

Condemnation to Widen State Highway within City.—A 
petition by a municipality to condemn land upon allega- 
tions that the land sought to be condemned was necessary 
to widen a part of a state highway within the city limits, 
which project had been approved by an ordinance for the 
acquisition of such land under an agreement with the state 
highway commission providing that the city should secure 
and dedicate the right of way and the highway commission 
should perform the construction work, was held to state 
a cause of action, since the city is given express authority 
by this and the following section to condemn land for such 
purpose. Raleigh v. Hatcher, 220 N. C. 613, 18 S. E. (2d) 
207. 

County Highway May Not Be Condemned.—This section 
does not imply legislative authority upon a municipality to 
condemn portions of county highways in the construction of 
a hydroelectric generating system. Yadkin County v. High 
Point, 217,.N. CC) 462,78 S. Han(2d)) 470. 

Property of Persons under Disability——Under this sec- 
tion an attempt by a city to acquire lands of owners before 
proceeding to condemn the lands is a preliminary jurisdic- 
tional fact. But the statute does not contemplate the 
useless formality of attempting to acquire the property of 
persons under disability, such as. minors. Winston-Salem 
v. Ashby, 194 N. C. 388, 139 S. E. 764. 

Cited in Williamson v. High Point, 213 N. C. 96, 195 S. 
E. 90. 


§ 160-206. Powers in addition and supplemen- 
tary to powers in charters.—It is the intention of 
8§ 160-206 to 160-221 that the powers herein 
granted® to cities for the purpose of improving 
their streets and improving their drainage and 
sewer conditions shall be in addition and supple- 
mentary to those powers granted in their charters, 
and in any case in which the provisions of these 
sections are in conflict with the provisions of any 
local statute or charter, then the governing body 
of any such municipality may in its discretion pro- 
ceed in accordance with the provisions of such 
local statute or charter, or, as an alternative 
method of procedure, in accordance with the pro- 
visions of these sections. (1923, c. 220, s. 1; C. S. 
2792(a).) 


Quoted in Raleigh v. Hatcher, 220 N. C. 613, 18 S. E. 
(2d) 207. . ; 

Cited in Greensboro v. Bishop, 197 N. C. 748, 150 S. E. 
495. 


[ 824] 


a 


§ 160-207 


§ 160-207. Order for condemnation of land; 
assessment districts; maps and surveys; hear- 
ing.—When it is proposed by any municipal cor- 
poration to condemn any land, rights, privileges 
or easements for the purpose of opening, extend- 
ing, widening, altering or improving any street 
or alley, or changing or improving the channel 
of any branch or watercourse, for the purpose of 
improving the drainage conditions, or the laying 
and construction of sanitary, storm or trunk 
sewer lines in such municipality, an order or 
resolution of the governing body of the munici- 
pality at a regular or special meeting shall be 
made stating generally, or as nearly as may Be, 
the nature of the proposed improvement for 
which the land is required, and shall lay out, 
constitute and create an assessment district ex- 
tending in every direction to the limits of the 
area or zone of damage or special benefits to 
property resulting from said improvement, in 
the best judgment of said governing body. Said 
governing body shall cause such maps and sur- 
veys to be made showing the area of such assess- 
ment district and improvements proposed to be 
made, and of all the lands located in said assess- 
ment district, as it may deem necessary. The 
governing body shall appoint a time and place 
for its final determination thereof, and cause no- 
tice of such time and a brief description of such 
proposed improvement to be published in some 
newspaper published in said municipality for not 
less than ten days prior to said meeting. At 
said time and place said governing body shall 
hear such reasons as_ shall be given for or 
against the making of such proposed improve- 
ment, and it may adjourn such hearing to a sub- 
sequent time: Provided, however, that no dis- 
trict shall be declared as an assessment district 
by the governing body of any municipality, 
where the purpose of the proposed improve- 
ments contemplates the opening of a new or the 
widening of an existing street and the destruc- 
tion or removal of buildings abutting thereon 
and where as much or more than fifty per cent 
of the costs of such proposed improvement is to 
be charged against the property within such dis- 
trict, unless and until a petition therefor signed 
by the owners of a majority of the street front- 
age to be assessed within said district shall be 
filed with the governing body of the municipal- 
ity: Provided, further, that for the purpose of 
this section the word “owners” shall be con- 
sidered to mean the owners of a life estate or es- 
tate by the entirety or the estate of inheritance, 
and shall not include mortgagees, trustees of a 
naked trust, trustees under deeds of trust to se- 
cure the payment of money, lienholders, or per- 
sons having inchoate rights of curtesy or dower, 
and that the owners of undivided interests in any 
land shall be deemed and treated as one person, 
and such land shall be sufficiently signed for when 
the petition is signed by the owner or owners of 
a majority in amount of such undivided interest: 
Provided, further, that the owner of a leasehold 
estate of ninety-nine years or longer shall be 
deemed to be the owner within the meaning of 
this section: Provided, further, that the govern- 
ing bodies of municipality and the officers, trus- 
tees; or boards of all incorporated or unincor- 
porated bodies in whom is vested the right to 
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hold and dispose of real property shall have the 
right by authority duly given to sign such peti- 
tion. The determination of the governing body 
upon the sufficiency of the petition shall be final 
and conclusive. (1923, c. 220, s. 2; Ex. Sess. 1924, 
C.2107 551927 cre 6 C5. 2792(b).) 

Acquiring Land and Assessment for Improvements in 
Same Action.—Under the provisions of §§ 160-206 to 160- 
221 a city may in the same action proceed to acquire land 
for a street by condemnation and to have the assessment 
made for street improvements on the lands of the abutting 
owner. Efird vy. Winston-Salem, 199 N. C. 33, 34, 153 S. 
FE. 632. 

Construed with Other Sections.—This section should be 
construed in pari materia with the other sections relating to 
this subject so as to reasonably harmonize them, and when 
so construed it is in harmony with section 160-205. Win- 
ston-Salem v. Ashby, 194 N. C. 388, 139 S. E. 764. 

Who Must Sign Petition—Where the abutting owners 
along a street of a city proposed to be widened by a munici- 
pality are to pay more than 50 per cent of its costs, the pe- 
tition required by the statute to be filed with the munici- 
pality must show that it was signed by a majority of the 
owners along the street, including those who have the 
beneficial interest, and the majority of such persons must 
own a majority of the frontage of the lots along the street. 
Winston-Salem v. Coble, 192 N. C. 776, 136 S. E. 123. 

Manner of Determining Equality.—The fact that the com- 
missioners adopted a so-called “frontage rule’ in fixing the 
value of the benefits or advantages to the different lots 
within the assessment district, is not sufficient to upset the 
apportionment made, without an additional finding that the 
application of such a rule resulted in hardship or injustice 
to the property owners in the particular case. It is only 
such practical equality as is reasonably attainable under 
the circumstances, and not absolute mathematical accuracy, 
that is to be expected in a matter of this kind. Durham v. 
Proctor oie Nie CattO ntl alee 130) Sad 2765 


§ 160-208. Final order; petition for appoint- 
ment of commissioners.—Whenever a final order 
shall be made by such governing body creating 
such assessment district and directing the lay- 
ing out, opening, extending, altering, straighten- 
ing or widening any street or alley, or the chang- 
ing or otherwise improving any channel or 
watercourse for the purpose of improving the 
drainage conditions, or the building and con- 
struction of any sanitary, storm or trunk sewer 
lines in any such municipality, also its determi- 
nation to condemn land, rights, privileges or 
easements for the purpose of making such pro- 
posed improvement, it shall determine what pro- 
portion of the estimated cost thereof, if any, 
shall be assessed against the city at large. After 
the adoption of such final order, as aforesaid, the 
governing body of such municipality shall file 
with the clerk of the superior court its petition, 
praying for the appointment of three commis- 
sioners to estimate and assess the expenses of the 
proposed improvement and to appraise and value 
the real property, rights, privileges or easements 
proposed to be taken or condemned for public 
use, also to appraise the value of the benefits ac- 
cruing from such improvement to all property as 
shown and described on the maps or surveys of 
such assessment district. The petition shall set 
forth and describe the particular: property, rights, 
privileges or easements proposed to be taken or 
condemned for the purposes, as aforesaid, also 
all other property situated and located in said 
assessment district, as shown on the maps or 
surveys of same, a copy or copies of which maps 
or surveys shall be filed with such petition, and 
such petition shall state the names and addresses 
of the owner or owners who have any interest in 
the lands therein which may be affected by the 
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said condemnation or the said assessment of 
benefits, and whether any of the said owners are 
minors or without guardians. (1923,.c. 220, s. 3; 


C..S. 2792(c).) 


§ 160-209. Summons; return day; conduct of 
proceedings.—Upon the filing of said petition 
the clerk of the superior court shall issue a sum- 
mons to the parties interested in the lands, rights, 
privileges or easements sought to be taken for 
public use and benefits proposed to be assessed, 
described in such petition, requiring them to ap- 
pear at his office in the courthouse of said county 
on a day at least ten and not more than twenty 
days after the service. of said summons, and 
answer or otherwise plead to the petition, or 
show cause why such condemnation, improve- 
ment and assessment of benefits should not be 
made. The said proceeding shall be conducted 
in all respects as are other special proceedings, 
and the clerk may issue process and make publi- 
cation for parties and appoint guardians in like 
manner as is provided by law in the case of spe- 
cial proceedings. (1923, c. 220, s. 4; C. S. 2792(d).) 


§ 160-210. Hearing; appointment of commis- 
sioners; damages and benefits— The clerk of 
the superior court shall hear the proofs and alle- 
gations of the parties, and if no sufficient cause 
is shown against granting the prayer of the peti- 
tion, he shall make an order appointing three 
disinterested competent freeholders of the ccunty 
as such commissioners. ‘The clerk shall issue a 
notice of their appointment to the said freehold- 
ers, to be served upon them by the sheriff of the 
county, and when so notified, they shall, within 
five days after being sworn to perform the duties 
which shall devolve upon them, go upon the 
premises and ascertain the value of the land, 
rights, privileges or easements to be taken for 
public use, determine by a majority vote the 
amount of damages, if any, to be paid for the 
same. Said commissioners shall also go upon 
the lots or lands described in the petition and 
shown on such map or survey of such assess- 
ment district, including the land condemned or 
any remainder thereof, and ascertain and deter- 
mine by a majority vote the value of the benefits 
or advantages to such lots or lands accruing 
from the opening, extending, widening or im- 
proving said street or alley, or the changing or 
improving the channel of any branch or water- 
course, or the building and construction of such 
sanitary, storm or trunk line sewers, both such 
benefits or advantages as are special to such lots 
and the benefits or advantages in common with 
other lots located in said assessment district: 
Provided, that if, in the judgment of the com- 


missioners, any portion of the benefits accrue to 


the city at large, then a part of the estimated 
cost of such improvement, not exceeding the 
proportion fixed by said governing body in its 
final order or resolution, shall be assessed upon 
the city at large. Before making the reports 
hereinafter referred to the commissioners may 
take the evidence of witnesses as to the esti- 
mated cost of such improvement, the damage to 
such land or lands so condemned for public use, 
and the amount that should be paid therefor, and 
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or in common with.others, as shown on such 
map or survey. In making the valuation and as- 
sessments aforesaid, the commissioners shall con- 
sider the loss or damage that may accrue to the 
owner or owners of the land condemned by rea- 
son of the surrender of the land or easement, and 
also any benefit or advantage such owner or own- 
ers may receive by reason of the making of such 
improvements, special to his land or in common 
with other lots located in said assessment district. 
(1923816. 220,.6. SiC uS Jaros ten.) 


§ 160-211. Written reports; land acquired on 
deposit of award. — The said commissioners 
shall make a separate written report ‘of their 
findings to the clerk of the superior court within 
ten days after notice of their appointment, rela- 
tive to the land, rights, privileges or easements 
so condemned, together with the amount to be 
paid each owner thereof, and upon deposit with 
the said clerk of the amount determined by said 
commissioners to be due said owners by such 
municipality, such land, rights, privileges or 
easements shall be deemed to be acquired for 
public. use. (1923, c..220,'s. 6; .C,°S. 3792(4).). 


§ 160-212. Report of benefits or advantages; 
assessment; hearing; confirmation; lien.—The 
said commissioners shall make a separate writ- 
ten report of their findings to the clerk of the 
superior court within ten days after notice of 
their appointment, relative to the benefits or ad- 
vantages so appraised against said lands located 
in said assessment district, if any, giving the 
names of the owners thereof and the amount so 
appraised against each, with a brief description 
of the {ots or parcels of land so appraised. The 
clerk shall thereupon deliver to the said govern- 
ing body of such municipality a certified copy of 
such appraisal of benefits, which certified copy 
of appraisal of benefits, upon such receipt by 
said governing body, shall thereupon become an 
assessment roll, which the governing body shall 
cause to be deposited in the office of the clerk of 
the municipality for inspection by parties inter- 
ested, and shall cause to be published a notice of 
the completion of such assessment roll, setting 
forth a description in general terms of the local 
improvement, and the time fixed for the meeting 
of the governing body for the hearing of allega- 
tions and objections relative to the adoption of 
such assessment roll, such meeting not to be 


earlier than ten days from the first publication © 


of such notice, which publication shall be made 
in a newspaper published in such municipality. 
At the time appointed for the purpose, or at 
some other time to which it may adjourn, the 
governing body, or a committee thereof, must 
hear the allegations and objections of all persons 
interested who appear and make proof in relation 
thereto. The governing body may thereupon 
correct such assessment roll and either confirm 
the same or may set it aside and provide for a 
new appraisal of benefits in such proceeding 
pending before the clerk of the superior court. 
Whenever the governing body may confirm an 
assessment for such improvement the clerk of 
the municipality shall enter on the minutes of the 
governing body the date, hour and minute of 


the benefits accruing to all other lands with- such confirmation, and from the time of such 
in such assessment district, either special confirmation the assessments embraced in the 
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assessment roll shall be a lien on the real prop- 
erty against which the same are assessed, su- 
perior to all other liens and encumberances. 
Such governing body shall have the power and 
authority to provide, either in proceedings already 
completed or in those instituted after March 9, 
1927, that such assessment shall be paid in cash 
of not less than five nor more than ten equal an- 
nual installments. (1923, c. 220, s. 7; 1927, c. 241; 
C. S. 2792(g).) 


§ 160-2138. Appeal; correction, etc., of assess- 
ment; interest; collection— If a person as- 
sessed is dissatisfied with the amount of the 
charge, he may give notice of appeal in said pro- 
ceeding pending before the clerk of superior 
court as hereinafter provided for. The govern- 
ing body may correct, cancel or remit any as- 
sessment in connection with such improvement. 
After the assessment roll is confirmed a copy of 
the same must be delivered to the tax collector or 
other officer charged with the duty of collecting 
taxes, and such assessments shall be due and 
payable on the date on which taxes are payable 
and shall be collected like other taxes. In the 
event the governing body authorizes the pay- 
ment of any assessment by installment, such in- 
stallments shall bear interest at the rate of six 
per centum from the date of the confirmation of 
the assessment roll, and in case of the failure or 
neglect of any person to pay any such install- 
ments when the same shall become due and pay- 
able, then and in that event all of the installments 
remaining unpaid shall at once become due and 
payable. (1923, c. 220, s. 8; C. S. 2792(h).) 


§ 160-214. Limit of assessments; exceptions; 
transfer to court for trial; appeal to supreme 
court.—The total value of the benefits assessed 
against the lots or land situated and located in 
said assessment district shall not exceed the total 
net amount of damages to be paid by the munici- 
pality to the owner or owners of the land or right 
condemned, together with the cost of such im- 
provement as estimated by said commissioners. 
If any party to the proceedings shall be dissatis- 
fied with the report of the commissioners, or the 
assessment levied by the said governing body [on 
either benefits or damages], he may file exceptions 
thereto with the clerk of the superior court with- 
in ten days after the filing of said report with said 
clerk, or in the event the appeal be from the levy- 
ing of the assessment by said governing body, 
within ten days after the confirmation of 
such assessment roll by such governing body, 
and the issues of fact and law raised before the 
clerk in the said proceedings and upon the said 
exceptions shall be transferred to the superior 
court for trial [before a jury on issues of fact re- 
lating either to damages or to benefits] in like 
manner as provided in the case of other special 
proceedings pending before the clerk; and the 
said issues shall be tried at the first term after 
they are transferred, unless for a good cause 
shown a trial or hearing of the matter may be 
continued by the court. Provided, however, that 
the words in brackets in the preceding sentence 
shall not apply to the City of Greensboro, or to 
any city, town or municipality in any of the fol- 
lowing counties: Alexander, Buncombe, Cabarrus, 
Cleveland, Davidson, Forsyth, Halifax, Harnett, 
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Haywood, Hertford, Lincoln, Madison, Mitchell, 
Moore, Nash, Pender, Pitt, Rockingham, Ruther- 
ford, Stanly, Transylvania, Wake and Watauga. 
From the judgment of the superior court rendered 
in said proceeding any of the parties may appeal 
to the supreme court, as in other cases pending 
in the superior court: Provided, that if such mu- 
nicipality, at the time of the appraisal, shall pay 
into the court the sum appraised by the commis- 
sioners as being due any person for land so con- 
demned and taken for public use, then and in that 
event such municipality may enter, take possession 
of.and hold said lands notwithstanding the pend- 
ency of any appeal, and no appeal either to the 
superior court or to the supreme court shall hinder 
or delay such municipality in proceeding with 
such proposed improvement. (1923, c. 220, s. 9; 
1931, c. 258; C. S. 2792(i).) 

Editor’s Note.—Public Laws 1931, c. 258, inapplicable to 
accrued actions or pending litigation, amended. this section 
by inserting the words in brackets and the proviso that it 
should not apply to the municipalities enumerated. 

§ 160-215. Power of courts; practice and pro- 
cedure.—In all cases of appraisal under §§ 160-206 
to 160-221, where the mode or manner of pro- 
cedure is not expressly or sufficiently provided for 
herein, the court before which such proceedings 
may be pending shall have the power to make all 
necessary orders and give proper directions to 
carry into effect the object and intent of said sec- 
tions, and the practice and procedure in such 
cases shall conform as nearly as may be to the or- 
dinary practice and procedure in such court. 
(1923, c. 220, s. 10; C. S. 2792(j).) 


§ 160-216. Change of ownership or transfer of 
property, effect—-When any proceedings for ap- 
praisal of property or rights under §§ 160-206 to 
160-221 shall have been instituted, no change of 
ownership or transfer of the real estate, or any 
interest therein, or of the subject-matter of the 
appraisal, or any part thereof, shall in any manner 
affect such proceedings, but the same may be 
carried on and perfected as if no such conveyance 
or transfer had been made, or attempted to be 
made. (1923, c. 220, s. 11; C. S. 2792(k).) 


§ 160-217. Proceedings to perfect title; posses- 
sion by municipality; parties—If at any time after 
proceedings under §§ 160-206 to 160-221 shall have 
been instituted it shall be found that the title to 
any property or right proposed to be condemned, 
or which has been acquired or condemned, is de- 
fective, said municipality may proceed anew to 
acquire or perfect such title in the same manner 
as if no appraisal had been made, and at any 
stage of the new proceeding the court may author- 
ize the municipality, if in possession of said 
property or rights, to continue in possession of 
the same, and if not in possession, to take pos- 
session and use such property or rights during the 
pendency and until the final conclusion of such 
new proceedings, and may stay all actions or 
proceedings against the municipality on account 
thereof, and in every case any party interested 
may conduct the proceedings to a conclusion if 
the municipality delays or omits to prosecute the 
same. (1923, c. 220, s. 12; C. S.)2792(1).) 

§ 160-218. Recovery by municipality if title de- 
fective; limit of recovery.—If the title to any 
property, rights, privileges or easements con- 
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demned in any proceedings instituted under §§ 
160-206 to 160-221 shall prove to be defective, such 
municipality may by action recover of the person 
or persons who have received compensation for 
the property or rights so condemned any loss or 
damage the city may have sustained by reason of 
said defect of title, not exceeding the amount paid 
as compensation for the taking of said property 
orrights. (1923, c.-220, s.13;,C. S.°2792(m).) 


§ 160-219. Notice served on nonresidents. — 
Where any notice is required to be given in said 
proceeding before the court and the person to be 
notified is a nohresident of the county in which 
said proceedings are pending, the notice may be 
served by the sheriff or other lawful officer of any 
county in which the said person may be, and if 
the said person is a nonresident of the state, the 
notice may be served by the publication thereof 
once a week for four weeks in a newspaper pub- 
lished in such municipality, and the affidavit of 
the publisher, proprietor or foreman of said news- 
paper that said notice was so published shall be 
sufficient prima facie evidence or proof of such 
publication, and the time of notice shall be counted 
from the last day on which the notice was in- 
serted in said newspaper. (1923, c. 220, s. 14; C. 
S. 2792(n).) 


§ 160-220. Registration of final judgment; evi- 
dence; certificate under seal.—A copy of the final 
judgment of the court, duly certified by its 
clerk, may be registered in the office of the reg- 
ister of deeds for said county, and’ said copy so 
certified, or a copy of the registry of such judg- 
ment duly certified by the register of deeds, shall 
be received as evidence in all courts of the state, 
and where the said copy is offered in evidence in 
any court not held in the county in which the 
judgment is rendered, the certificate shall have 
affixed the official seal of the certifying officer. 
(1923) sc./220;$9 159°C.25..2792(0).) 


§ 160-221. Pay of appraisal commissioners; 
taxation as costs.—The commissioners appointed 
by the clerk of.the superior court to make the ap- 
praisals provided for herein shall receive com- 
pensation at the rate of five dollars ($5.00) per 
day each, which compensation shall be taxed in 
the court costs of such proceedings. (1923, c. 
220, s. 16;-C. S. 2792(p).) 


Part 3. Streets and Sidewalks. 


§ 160-222. Power to make, improve and control. 
—The governing body of the city shall have power 
to control, grade, macadamize, cleanse, and pave 
and repair the streets and sidewalks of the city 
and make such improvements thereon as it may 
deem best for the public good, and may provide 
for and regulate the lighting of the public parks, 
and regulate, control, license, prohibit, and pre- 
vent digging in said streets and sidewalks, or 
placing therein of pipes, poles, wires, fixtures, 
and appliances of every kind, whether on, above, 
or below the surface thereof, and regulate and 
control the use thereof by persons, animals and 
vehicles; to prevent, abate, and remove obstruc- 
tions, encroachments, pollution or litter therein; 
and shall have under its government, manage- 
ment, and control all parks and squares within 
or without the city limits established by the gov- 
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erning body for the use of the city except as 
otherwise provided. (1917, c. 136, sub-ch. 10, 
shite CLS e2793 


Cross “Reference.—See also, §§ 160-54, and 160-78 et seq. 
Cited In Murphy v. High Point, 218 N. C. 597, 12 S. E. 
(2d) 1; Rhodes v. Raleigh, 217 N. C. 627, 9 S. E. (2d) 389. 


§ 160-223. Increasing width of streets—Any 
incorporated city or town in North Carolina 
where the State Highway and Public Works Com- 
mission or governing body of any city, town or 
county has constructed a road or street, or any 
part of any road or street through such city or 
town in North Carolina, and the governing body 
of said city or town desires to increase the width 
of said road or street or either, or both sides of 
same, so as to make such road or street conform 
to such width as the said governing body of said 
city or town may determine, the governing body 
of such city or town may increase the width of 
such road or street, on either side of same, such 


‘number of feet as may be necessary and may be 


determined by the governing body of such city or 
town: Provided, however, that the expense and 
cost of such increase in width to such road or 
street shall be borne by the city or town through 
which such road or street may run and without 
any expense or obligation, in any way, to the 
State Highway and Public Works Commission. 
(9.2 Sacer inws ot ley) 


§ 160-224. Right of eminent domain.—When- 
ever the governing body of any city or town in 
North Carolina deems it necessary to extend the 
width of any road or street in such city or town, 
and it becomes necessary for such governing 
body of such city or town to exercise the right 
of eminent domain, such governing body of such 
city or town shall have the power to exercise the 
right of eminent domain to the extent that the 
same is given such city or town, or governing 
body of such city or town, in the charter and 
amendments to the charter of such city or town 
or under the general law pertaining to such mat- 
ters ani @O25 wows 1 astee.) 


§ 160-225. Interference with highway commis- 
sion.—Nothing in §§ 160-223 and 160-224 shall au- 
thorize the governing body of any city or town 
to interfere with the rights and privileges of the 
State Highway and Public Works Commission 
when such city or town undertakes to exercise 
any of the privileges by such sections granted. 
(i925 Cay lensemss) 


§ 160-226. Maps of streets and sidewalks in 
subdivisions within one mile of city or town 
limits to be approved by such city or town.— 
No lands, lying within a distance of one mile 
of the corporate limits of any town or city in 
North Carolina, shall be subdivided and _ pro- 
posed streets and sidewalks laid out, until a 
map of said sub-division, showing the location 
of the lots and the proposed streets and _ side- 
walks, shall ‘have been submitted to the gov- 
erning body of such town or city, and approved 
by it as to the location of the streets and side- 
walks. After approval of the map as provided 
in this section, the map shall be placed on the rec- 
ords of the county in which the land is situ- 
ated. . .@1999) sc. 186. ss. 12) 


§ 160-227. Effect of laying out of streets and 
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sidewalks without approval.—Should any lands, 
lying within a distance of one mile of the corpo- 
rate limits of any town or city in North Carolina, 
be subdivided and streets and sidewalks laid out, 
without the approval of the governing body of 
the town and city as provided in § 160-226, upon 
the incorporation of such sub-division into the 
limits of such town and city, the said town or city 
shall have the right to extend its streets and side- 
walks into and through said sub-division in con- 
formity with the general plan of the town or city; 
and there shall be no damage.recovered against 
the said town or city for so extending its streets 
and sidewalks except for purchase or condemna- 
tion value of lands so taken without regard to im- 
provements or betterments placed thereon in con- 
travention of this section and § 160-226: Provided, 
that this section and § 160-226 shall not apply to 
any sub-divisions which have been laid out or are 
on March 16, 1929, in the process of being laid 
out. (1929, c. 186, s. 2.) 


Part 4. Markets. 


§ 160-228. Establish and control markets.—The 
governing body of the city shall have power to 
provide fof the establishment, maintenance, and 
regulation of open-air or enclosed markets and 
slaughter places; may prescribe the time and 
place of sale of fresh meats, fish, and other mar- 
ketable products therein; may rent the stalls in 
such manner and at such prices as it may deem 
best; may appoint a keeper of the market or 
other persons, who may summarily condemn all 
unsound products offered for sale in the city for 
food, and cause the same to be removed at the 
expense of the person offering it for sale. (1917, 
c. 136, sub-ch. 12, s. 1; C. S. 2794.) 

Cress References.—See also, § 160-53. 


and maintenance of market 
county, see § 160-167 et seq. 


As to establishment 
house in codperation with 


Part 5. Protection of Public Health. 


§ 160-229. Ordinances for protection of health; 
contracts for medical treatment and hospitalization 
of poor.—The governing body of cities is hereby 
given, within the city limits, all the power and au- 
thority that is now or may hereafter be given by 
law to the county health officer or county physi- 
cian, and such further powers and authority as will 
best preserve the health of the citizens. The gov- 
erning body is hereby given power to make such 
rules and regulations, not inconsistent with the 
constitution and laws of the state, for the preser- 
- vation of the health of the inhabitants of the city, 
as to them may seem right and proper. 

The governing body of any city or town, when 
deemed for the best interest of the city or town, 
is hereby given authority to contract for periods 
not to exceed thirty years with public or private 
hospitals or institutions within or without the city 
or town for the medical treatment and hospitali- 
zation of the sick and afflicted poor of the city 
or town upon such terms and conditions as may 
be agreed, provided that the annual payments re- 
quired under such contract shall not be in ex- 
cess of ten thousand dollars ($10,000.00). The 
' full faith and credit of each city or town shall be 
deemed to be pledged for the payment of the 
amounts due under said contracts. The contracts 
provided for in this paragraph and the appropria- 
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tions and taxes therefor are hereby declared to be 
for necessary expenses within the meaning of the 
Constitution of North Carolina and shall be valid 
and binding without a vote,of the majority of the 
qualified voters of each city and town and are 
hereby expressly exempted from any limitation, 
restriction or provisions contained in the County 
Fiscal Control Act and acts amendatory thereof 
as it may be applicable to cities or towns by vir- 
tue of § 160-409. No limitation, restriction or 
provision contained in any general, special, pri- 
vate or public-local law or charter of any city 
or town relating to the execution of contracts and 
the appropriation of money and levying of taxes 
therefor shall apply to the contracts authorized 
and executed under this paragraph: Provided, 
that the town of Lincolnton shall not enter into 
any such contract except after a public hearing 
at the county court house in Lincoln county, no- 
tice of which hearing shall be published for two 
successive weeks in a newspaper published in the 
county. The provisions of this paragraph shall 
not apply to the municipalities of Salisbury, Spen- 
cer, East Spencer, Rocky Mount, Leaksville, 
Madison, Asheville, Charlotte, Edenton, Gibson- 


ville, Greensboro, Hamlet, High Point, James- 
town, Rockingham, ‘Tarboro and Wilming- 
ton. ‘This paragraph shall not apply to the city 


of High Point in Guilford county; to the city of 
Elizabeth City in Pasquotank county; nor to the 
counties of Beaufort, Camden and Lee or any 
city or town therein; nor to any city or town in 
the counties of Ashe, Avery, Columbus, Davidson, 
Durham, Gates, Jackson, Martin and Rocking- 
ham, save and except the city of Reidsville; 
nor to the counties of Ashe, Alexander, 
Brunswick, Clay, Cumberland, Forsyth, Haywood, 
Henderson, Jones, Macon, Montgomery, Moore, 
Pasquotank, Robeson, Sampson, Transylvania, 
Wilkes, Catawba, Lincoln, Surry, Washington, 
Rowan, Warren, Vance, Johnson, Edgecombe, 
Halifax, Davie, Gaston, Harnett, Iredell, Pitt, 
Stanly, Union and Yadkin. Before this paragraph 
shall apply to any city or town in Catawba county 
it must be submitted to a vote of the people of 
said Catawba county. (1917, c. 136, sub-ch. 5, s. 
4: 1935, c..64; 1943, c. 215;,C. S. 2795.) , 

Cress References.—As ‘to duties of county jhealth officer, 
see § 130-22; of county physician, see § 130-23. As to au- 
thority to act jointly with the county board of health, see 
§ 130-30. 

Editor’s Note—The amendment of 1935 added the last 
paragraph of this section; and the 1943 amendment made 
said paragraph applicable to the city of Reidsville. 

Taxes under This Section for Necessary Expense.— 
In accordance with the provisions of the last paragraph 
of this section the commissioners of a city proposed to 
enter into a contract with a public hospital providing for 
the payment by the city of the sum of $10,000 a year for 
thirty years, in consideration of the agreement of the hos- 
pital to give medical care and hospitalization to the indigent 
sick and afflicted poor of the city, and to levy a tax to raise 
revenue sufficient to meet such payments. It was held that 
the proposed tax was for a necessary municipal expense, and 
the approval of the qualified voters of the city was not a 


prerequisite to the validity of the tax. Martin v. Raleigh, 
208 N. C. 369, 180 S. E. 786. 


§ 160-230. Establish hospitals, pesthouses, quar- 
antine, etc.—The governing body may acquire, 
establish, and maintain a hospital or hospitals, or 
pesthouses, slaughter-houses, rendering plants, 
incinerators and crematories in the city limits or 
within three miles thereof; may stop, detain, ex- 
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amine, or keep in a pesthouse or house of de- 
tention persons having or suspected of having 
any infectious, contagious, or other communica- 
ble disease; may quarantine the city or any part 
thereof; may cause all persons in the city limits 
to be vaccinated; may, without incurring liabil- 
ities to the owner, remove, fumigate, or destroy 
furniture, bedding, clothing, or other property 
which may be found to be tainted or infected 
with any contagious or infectious disease, and 
may do all other proper and reasonable things to 
prevent or stamp out any contagious or infec- 
tious disease, and to preserve better the health of 
the citizens. All expenses incurred by the city 
in disinfecting or caring for any person or per- 
sons, by authority of this section, may be re- 
covered by it from the person, persons, or 
property cared for; and when expense is in- 
curred in caring for property, the same shall be- 
come a lien on such property. Any person who 
shall attempt by, force, or by threat of violence, 
to prevent his removal or that of any other per- 
sons to the pesthouse, house of detention, or 
hospital, or who shall in any way interfere with 
any officer while performing any of the duties al- 
lowed by this article, shall be guilty of a misde- 
meanor. ‘The governing body of any municipality, 
in order to provide for the management of a 
municipally owned hospital may lease such a 
hospital to a local, non-stock, non-profit corpora- 
tion or association chartered to maintain and 
operate a community-type hospital upon such 
terms as the governing bodies of the municipality 
and of the hospital, corporation or association 
may agree, for a term of years, with or without 
consideration, and in the sound discretion of the 
governing body of said municipality. (1917, c. 
136,%sub=ch. 5):s43 Ex Sessu 1088ic. 2s ise Cc: 
S. 2796.) 

Cress Reference.—As to joint county and municipal tuber- 
culosis hospitals, see § 131-46 et seq. 

Editor’s Note.—The 1938 amendment added the last sentence. 
ane in Murphy v. High Point, 218 N. C. 597, 12 S. E. 

§ 160-231. Elect health officer—vThe governing 
body of any city may elect a health officer and 
create such other offices and employments as to 
them may seem right and proper, and fill the 
same and fix their compensation. (1917, c. 136, 
sub-ch. 5, s. 4; C. S. 2797.) 

Cross Reference.—As to election of municipal health offi- 
cer and his duties, see §§ 130-31 and 130-32. 

_§ 160-232. Regulate the management of hos- 
pitals—The governing body is hereby empow- 
ered to make rules and regulations for the man- 
agement and conduct of all hospitals and, sana- 
toriums which may have for treatment any 
patient afflicted with any infectious, contagious, 
or other communicable disease, and _ prescribe 
penalties for any violation of same. Any person 
violating any rule or regulation of the governing 
body shall be guilty of a misdemeanor, and upon 
conviction, except as herein otherwise provided, 
shall be fined not more than fifty dollars or im- 
prisoned not more than thirty days. (1917, c. 
136, sub-ch. 5, s. 5; C. S. 2798.) 


§ 160-233. Provide for removal of garbage.— 
The governing body may by ordinance provide for 
the removal, by wagon or carts, of all garbage, 
slops, and trash from the city; and when the 
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same is not removed by the private individual in 
obedience to such ordinance, may require the ~ 
wagons or carts to visit the houses used as resi- 
dences, stores, and other places of habitation in 
the city, and also may require all owners or oc- 
cupants of such houses who fail to remove such 
garbage or trash from their premises to have 
the garbage, slops, and trash ready and in con- 
venient places and receptacles, and may charge 
for such removal the actual expense thereof. 
(1917, c. 136, sub-ch. 7, s. 3; C. S. 2799.) 

Liability Growing from Power.—A city in exercising the 
governmental duty passed in accordance with this section is 
not liable in a civil action to one injured by the negligence 
of its drivers of the carts or wagons when so engaged, there 
being no provision of law conferring such right. ; 

The fact that the city is permitted to charge the cost of . 
such service does not change its act from a governmental 
function to a business for profit, or affect its liability for . 
the negligent acts of its agents or employees therein. 
James v. Charlotte, 183 N. C. 630, 112 S. E. 423. 

§ 160-234. Abate or remedy menaces to health. 
—The governing body, or officer or officers who 
may be designated for this purpose by the gov- 
erning body, shall have power summarily to re- 
move, abate, or remedy, or cause to be removed, 
abated, or remedied, everything in the city limits, 
or within a mile of such limits, which is danger- 
ous or prejudicial to the public health; and the 
expense of such action shall be paid by the per- 
son in default, and, if not paid, shall be a lien up- 
on the land or premises where the trouble arose, 
and shall be collected as unpaid taxes. (1917, c. 
136, sub-ch. 7, s. 4; C. S. 2800.) 

Cross References.—As to power to abate nuisances, see § 


160-55. As to power of county physician or county health 
officer to abate nuisances, see §§ 130-25 et seq. 





































Part 6. Fire Protection. 


§ 160-235. Establish and maintain fire depart- 
ment.—The governing body shall have power to 
provide for the organization, equipment, main- 
tenance and government of fire companies and a 
fire department; and, in its discretion, may pro- 
vide for a paid fire department, and for this pur- 
pose may create any offices and employments 
and fix their compensation as to the governing 
body may seem right and proper. (1917, c. 136, 
SUD-Clins, Sse ds Ciro, 2801.) 

Cross References.—As to power to provide for the relief of 
indigent and helpless members of the fire department, see 
§ 160-200, subsection 25. As to election, compensation, du- 
ties, etc., of chief of fire department, see § 160-115 et seq. 
As to control of fire department under Plan C, see § 160-330, 
subsection 2. 

Liability for Failure to Furnish.—The maintenance of a 
fire department for extinguishing fire without cost to the 
property owner is a governmental function, and there is no 
liability for failure to provide adequate pressure or _ serv- 
ice in extinguishing a fire. Howland vy. Ashville, 174 N. C. 
749, 94 S. EF. 524. 

Liability for Injuries to Firemen.—A city is not liable to 
firemen for injuries sustained in the performance of their 
duties, although the appliances used were defective, and 
known to be defective, by the city, for the maintenance of a 
fine department is a governmental function. Peterson v. 
Wilmington, 130 N. C. 76, 40 S. E. 853. ‘ 

§ 160-236. Establish fire limits—The governing 
body may establish and maintain fire limits in 
the city, in which it shall be unlawful to erect, 
alter, and repair wooden buildings or structures 
or additions thereto; it may also prohibit the re- 
moval of wooden buildings or structures of any 
kind into such limits, or from one place to 
another within the limits, and make such other 
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regulations as may be deemed best for the pre- 
vention and extinguishment of fires. (1917, c. 136, 
sub-ch. 8,°s..2; C. $/'2802.) ‘ 


Cross Reference.—As to punishment for failure to estab- 
lish fire limits, see § 160-125. 


§ 160-237. Regulate buildings—The governing 
body may make rules and regulations governing 
the erection and construction of buildings in the 
city so as to make them as safe as possible from 
fire. (1917, c. 136, sub-ch. 8, s. 3; C. S. 2803.) 

Cross Reference.—See also, § 160-126 et seq. 


§ 160-288. Fire protection for property outside 
city limits—The governing body may provide, 
install, and maintain water mains, pipes, hydrants, 
and buildings and equipment, either inside or cut- 
side of the city limits, for protection against fire 
of property outside of the city limits, and within 
such area as the governing body may determine, 
not exceeding a boundary of two miles from the 
city limits, under such terms and conditions as 
the governing body may prescribe. Such govern- 
ing body is hereby authorized to agree to furnish 
and to furnish protection against fire of property 
within an area of not more than twelve miles 
from the city limits upon such terms as such 
governing body may determine. (1919, c. 244; 
1941, c. 188: C. S.-2804.) 


Editor’s Note.—The 1941 amendment added the second sen- 
tence of this section. 

For comment on the 1941 amendment, see 19 N. C. Law 
Rev. 498. 


Pact i: 


§ 160-239. Establish and maintain sewerage sys- 
tem.—The governing body shall have power to 
acquire, provide, construct, establish, maintain and 
operate a system of sewerage for the city, and pro- 
tect and regulate the same by adequate rules and 
regulations; and if it shall be necessary in obtaining 
proper outlets to such system to extend the same 
beyond the corporate limits, the governing body 
may condemn a right of way or rights of way to 
and for such outlets, and the proceedings for such 
condemnation shall be as herein provided for 
opening new streets and other purposes. It is the 
intention of this subchapter that the powers here- 
in granted to municipalities shall not repeal any 
special or local law or affect any proceedings un- 
der any special or local law relative to providing, 
constructing, establishing, maintaining or operat- 
ing any system of sewerage in any municipality, 
or for the raising of funds therefor, but shall be 
deemed to be additional and independent legisla- 
tion for such purposes and to provide an alterna- 
tive method of procedure for such purposes, and 
supplementary to those powers granted munici- 
palities in their charters. In any case in which 
the provisions of this subchapter are in conflict 
with the provision of any local statute or charter, 
then the governing body of any such municipality 
may, in its discretion, proceed in accordance with 
the provisions of such local statute or charter, or 
as an alternative method of procedure in accord- 
ance with the provisions of this subchapter. (1917, 
c. 136, sub-ch. 7, s. 1; 1923, c. 166,-s. 1; C. S. 2805.) 

Cross References.—As to condemnation proceedings, see § 
160-205. As to control of sewerage system under Plan C, 
see § 160-330, subsection 5. 

Editor’s Note.—All of this section except the first sentence 


was added by Public Laws of 1923. 
“These sections provide in a general way for the construc- 
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tion of a sewerage system in cities and towns, and the amend- 
ing statute adds an alternative method of procedure to this 
general law and to any similar provision in special charters. 
The plan devised in the amending statute is for ascertaining 
the actual expense of constructing a sewerage system and 
assessing the same against the abutting property according 
to the front-foot rule. 

“The method of procedure is given in detail, as to the or- 
dinance or résolution by the governing body, publication 
of notice, assessment against property and a hearing there- 
on with right of appeal, and how the assessments are to be 
collected. The plan is somewhat similar to that contained in 
the local improvements statutes, secs. 160-78 et seq., except 
that this contemplates the payment of the whole expense by 
assessments instead of only a part thereof, as in case of local 
improvements. The plan is only alternative and supplemen- 
tary, and is not intended to change any other method now 
provided for in general laws or special charters.” 1 N. C. 
Law Rev. 274. 

Effect on Prior Rights.—The fact that the General As- 
sembly has authorized an alternative method of financing 
an installation of sewerage does not in any wise militate 
against the plan the town may adopt. ‘This section, while 
giving towns the privilege of adopting a different system, 
does not deprive them of the power to proceed in the manner 
which its: authorities see fit to adopt. Indeed, the act is 
careful to provide that it shall not repeal any other method 
or proceeding that has been authorized or adopted for pro- 
viding sewerage. McNeill v. Whiteville, 186 N. C. 163, 164, 
119 S. EF. 6. 

Liable for Maintenance of Nuisance.—In one case it was 
held that the maintenance of a free public sewer system by 
a city is an exercise of its police power for the public bene- 
fit, so that a city would not be liable for the death of a 
citizen from illness caused by the pollution of a stream by 
the sewer which emptied into it. Metz v. Asheville, 150 N. 
C. 748, 64 S. E. 881, 22 I. R. A., N. S., 940, cited in note in 
47, Te RicvA.53 Ne (Seo 138: él 

But this case seems to be contrary to the weight of au- 
thority both in North Carolina and elsewhere, and the rule 
sustained by the greater number of cases is that a munic- 
ipal corporation, empowered to construct and maintain a 
sewerage system, may not exercise its power in such a way 
as to create a private nuisance without making compensation 
for the injury inflicted or being liable in damages therefor 
or to equitable restraint in a proper case, and it is a nuis- 
ance to pollute a stream by emptying sewerage therein. 
Moser v. Burlington, 162 N. C. 141, 78 S. E. 74, cited in 
note in 47 I. R. A., N. S., 138. It should be observed, 
however, that this case is concerned with damage to prop- 
erty whereas the Metz case was concerned with injury to 
health. 

Cited in Abbott Realty Co. v. Charlotte, 198 N. C. 564, 
152 S. E. 686; Murphy v. High Point, 218 N. C. 597, 12 
Se (2d ade 


§ 160-240. Require connections to be made.— 
The governing body may require all owners of 
improved property which may be located upon 
or near any line of such system of sewerage to 
connect with such sewerage all water-closets, 
bathtubs, lavatories, sinks, or drains upon their 
respective properties or premises, so that their 
contents may be made to empty into such sewer, 
and fix charges for such connections. (1917, c. 
136, sub-ch. 7, s. 2; C. S. 2806.) 


§ 160-241. Order for construction or extension 
of system; assessment of cost; payment of as- 
sessment.—When it is proposed by any munici- 
pality to provide, construct and establish a sys- 
tem Of sewerage, or to provide fcr the extensior 
of any such system, an order or resolution of the 
governing body of such municipality at a regular 
or special meeting shall be made stating gen- 
erally, or as nearly as may be, the nature of the 
proposed improvement. In such order or resolu- 
tion such governing body may provide that the 
actual cost of the establishment and construction 
of such sewerage system, or any extension there- 
of, shall be assessed upon the lots and parcels of 
land abutting directly on the lateral mains of 
such sewerage system, or extension thereof, ac- 
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cording to the extent of the respective frontage 
thereon, by an equal rate per foot of such front- 
age. Such governing body may provide in such 
order or resolution that the assessments to be 
levied in connection with such work may be paid 
in equal installments covering a period of not 
exceeding five years. Such order or resolutions 
shall designate by a general description the im- 
provement to be made, and the street or streets, 
or part or parts thereof, whereon the work is to 
be affected and the cost thereof to be assessed 
upon all abutting property and the terms and 
manner of payment. Such order or resolution 
after its passage shall be published in a news- 
paper published in such municipality, or if there 
be no such newspaper, such order or resolution 
shall be posted in three public places in such 
municipality for at least five days. (1923, c. 166, 
srose CS i3806(a).) 


§ 160-242. Ascertainment of cost; assessment. 
—Upon the completion of the construction and 
establishment of any such sewerage system, or 
of any such extension, the governing body shall 
compute and ascertain the total cost thereof. The 
governing body shali thereupon make an assess- 
ment of such total cost, and for that purpose shall 
make out an assessment roll, in which must be 
entered the names of the persons assessed as far 
as can be ascertained, and the amount assessed 
against them respectively, with a brief descrip- 
tion of the lots or parcels of land assessed. (1923, 
€..166;-6.. 32, C.2S.) 2806(b).) 


§ 160-243. Deposit for inspection; publication 
of completion; time for hearing objections.— 
Immediately after such assessment roll has been 
completed, the governing body shall cause it to 
be deposited in the office of the clerk of the 
municipality for inspection by parties interested, 
and shall cause to be published in the same man- 
ner as the order or resolution authorizing such 
work, a notice of the completion of the assess- 
ment roll, setting forth a description in general 
terms of the improvement, and the time fixed for 
the meeting of the governing body for a hearing 
of allegations and objections in respect of the 
special assessment, such meeting not to be earlier 
than ten days from the first publication or post- 
ing \fofisaid i toticen(1923,7:cH0166,0 6.42 Cato, 
2806(c).) : 


§ 160-244. Hearing on objections; action; entry 
of confirmation; lien of assessment; copy of 
roll to tax collector—At the time appointed 
for that purpose, or at some other time to which 
it may adjourn, the governing body, or a com- 
mittee thereof, must hear the allegations and ob- 
jections of all persons interested, who appear and 
make proof in relation thereto. The governing 
body may thereupon correct such assessment roll, 
either confirm the same or may set it aside, and 
provide for a new assessment. Whenever the gov- 
erning body shall confirm an assessment for such 
a local improvement, the clerk of the municipality 
shall enter on the minutes of the governing body 
the date, hour and minute of such confirmation, 
and from the time of such confirmation the as- 
sessments embraced in the assessment roll shall 
be a lien on the real property against which the 
same are assessed, superior to 2!! other liens and 
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encumbrances. After the assessment roll is con- 
firmed a copy of the same must be delivered to 
the tax collector, or other officer charged with the 
duty of collecting taxes. (1923, c. 166, s. 5; C. S. 
2806(d).) 


§ 160-245. Notice of appeal; service of state- 
ment; stay of work; trial of appeal.—If a per- 
son assessed is dissatisfied with the amount of 
the charge, he may give notice within ten days 
after such confirmation that he takes an appeal to 
the next term of the superior court of the county 
in which the municipality is located, and shall 
within five days thereafter serve a statement of 
facts upon which he bases his appeal; but the ap- 
peal shall not delay or stop the improvements. 
The appeal shall be tried at the term of court as 
otheractionsat ‘law. (1923, ¢. 166, 8) 6340S, 
2806(e).) 


§ 160-246. Correction, etc., of assessment; in- 
terest and penalties; power to set aside assess- 
ment.—The governing body may correct, cancel 
or remit any assessment for a local improvement, 
and may remit, cancel or adjust the interest or 
penalties on any such assessment. The govern- 
ing body has the power when in its judgment 
there is any irregularity, omission, error or 
lack of jurisdiction in any of the proceedings re- 
lating thereto, to set aside the wrole of the-local 
assessment made by it, and thereupon to make a 
reassessment. (1923, c. 166, s. 7; C. S. 2806(f).) 

Editor’s Note.—See note under § 160-90. 


§ 160-247. Cash payment; installment pay- 
ments; rate of interest; sale of property—In the 
event such governing body of such municipality 
shall provide that said assessment may be paid 
in equal annual installments, then and in that 
event the property owner shall have the option 
and privilege of paying for the improvement as 
hereinbefore provided for, in cash, or if they 
should elect and give notice of ihe fact in writ- 
ing to the municipality within thirty days after 
the notice mentioned in the next succeeding sec- 
tion, they shall have the option ard privilege of 
paying the assessment in not less than the num- 
ber of equal annual installments as may have 
been determined by the governing body in the 
original order or resolution authorizing the im- 
provement. Such installments shall bear inter- 
est at the rate of six per cent per annum from 
the date of the confirmation of the assessment 
roll, and in case of the failure or neglect of any 
property owner to pay any installment when the 
same shall become due and payabie, then and in 
that event all of the installments remaining un- 
paid shall at once become due and payable, and 
such property shall be sold by the municipality 
under the same rules, regulations, rights of re- 
demption and savings as are now prescribed by 
law for the sale of land for unpaid taxes. The 
whole assessment may be paid at the time of pay- 
ing any installment by the payment of the princi- 
pal and the interest accrued to that date. (1923, 
c. 166, s. 8; C. S. 2806(g).) 


§ 160-248. Notice for payment of assessment; 
interest for nonpayment; maturity of install- 
ments; penalties.—After the expiration of twenty 
days from the confirmation of an assessment roll 
the tax collector, or such other officer of the 
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municipality as the governing body may direct 
so to do, shall cause to be published in a news- 
paper, or, if there is no such newspaper, shall 
cause to be posted in at least three public places 
therein a notice that any assessment contained 
in the assessment roll, naming and describing it, 
may be paid to him at any time before the ex- 
piration of thirty days from the first publication 
of the notice, without any addition. In the event 
the assessment be not paid within such time the 
same shall bear interest at the rate of six per cent 
per annum from the date of the confirmation of 
the assessment roll and shall become due and 
payable on the date on which taxes are payable: 
Provided, that when an assessment is divided into 
installments, one installment shall become due 
and payable each year on the date on which taxes 
are due and payable. If any assessment or in- 
stallment thereof is not paid when due, it shall 
be subject to the same penalties as are now pre- 
scribed for unpaid taxes, in addition to the interest 
herein provided for. (1923, c. 166, s. 9; C. S. 
2806(h).) 


§ 160-249. Authority to fix sewerage charges; 
lien thereof.—The governing body of any munici- 
pality, maintaining and operating a system of sew- 
erage, including sewerage treatment works, if any, 
is hereby authorized to charge for sewerage serv- 
ice, to determine and fix a schedule of charges to 
be made for such service, to fix the time and man- 
ner in which such sewerage service charges shall 
be due and payable and to fix a penalty for the 
non-payment of the same when due. In no cases 
shall the charges, rents or penalties be a lien upon 
the property served and in cases where the serv- 
ice is rendered to a tenant and the tenant removes 
from the premises, the municipality shall not 
charge against the owner thereof the service 
charges or penalties for said service: Provided, 
however, that for sewerage service supplied out- 
side of the corporate limits of the city, the gov- 
erning body, board or body having such sewerage 
system in charge may fix a different schedule of 
rates from that fixed for such service rendered 
within the corporate limits, with the same exemp- 
tion from liability by city or town as is contained 
in § 160-255. (1933; c. 322, s. 1; 1941, c. 106.) 

Local Modification.—Mecklenburg, 1933:) <c:; 
3O0 Sah Ls 

§ 160-250. Joint construction, operation, etc., 
of sewerage works by adjacent municipal corpora- 
tions.—T wo or more adjoining or adjacent munici- 
pal corporations shall have authority as herein- 
after provided and set forth, by the adoption of 
resolutions to be passed by the governing body of 
each of said municipal corporations, to acquire, 
construct, improve, maintain and operate jointly, 
either within or without their corporate limits, 
sewerage works, including sewage treatment 
facilities, or any integral part of such works. In 
order to render more effectual the exercise of the 
authority herein granted, such municipal corpora- 
tions may enter into any and all contracts which 
may be appropriate to that end, among or between 
themselves, or with other parties. (1939, c. 205, 
Sas) 

§ 160-251. Power of corporations to issue 
bonds.— Municipal corporations so determining up- 
on such sewerage works are hereby granted the 
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same authority to issue bonds for the acquisition, 
construction and improvement of such works as 
is now given to any municipal corporation under 
the general laws of North Carolina, and particu- 
larly under the Municipal Finance Act, as 
amended. (1939, c. 205, s. 2.) 


Cross Reference.—As to issuance of bonds under the mu- 
nicipal finance act, see §§ 160-377 et seq. 


§ 160-252. Apportionment of cost; establishment 
of charges.—The cost of any such joint acquisi- 
tion, construction, improvement, maintenance and 
operation shall be apportioned between or among 
the participating municipal corporations in a man- 
ner to be by them agreed upon and determined. 
In order to pay such cost, such adjoining or ad- 
jacent municipal corporations may, by agreement 
between or among themselves, fix and establish 
reasonable charges for the use of such sewerage 
works. Any person, firm or corporation or other 
municipal corporation not participating in such 
joint construction and operation, who or which are 
living or are located outside of the corporate lim- 
its of such municipal corporations and desire to 
use such sewerage works, may be charged a rea- 
sonably higher rate for the use of such said works 
than that charged the users of the same who are 
living or located within the corporate limits of 
said participating municipal corporations. (1939, 
Gmc Oo mmcuo) 


§ 160-253. Charges declared lien upon prop- 
erty.—The charges made for the use of said works 
shall be a lien upon the property served, and if 
any such charge shall not be paid within fifteen 
days after the same becomes payable, suit may be 
brought therefor in the name of the municipal cor- 
poration in which the property served is located, 
or the property, subject to the lien thereof, may be 
sold by the municipal corporation under the same 
rules and regulations, rights of redemption and 
savings, as are now or may hereafter be prescribed 
by law for the sale of land for unpaid taxes. Such 
municipal corporations shall have the right to es- 
tablish reasonable rules and regulations for the use 
of said sewerage works and the collection of 
charges therefor, and said municipal corporations, 
through their officers or agents, are hereby au- 
thorized and empowered, in accordance with such 
reasonable regulations, to enter upon the premises 
of any person, firm or corporation using said sew- 
erage works and failing to pay the charges there- 
for, and to disconnect the sewer line of such per- 
son, firm, or corporation from the public sewer line 
or disposal plant; and any person, firm or corpora- 
tion who shall connect with such public sewer line 
or disposal plant, or reconnect his or their prop- 
erty therewith, without a permit from the officer 
authorized to give the same, shall be guilty of a 
misdemeanor and shall be fined or imprisoned at 
the discretion of any court of competent jurisdic- 
tion. (1939, c. 205, s. 4.) 


§ 160-254. Law applicable to joint works ini- 
tiated or completed prior to effective date.—The 
authority to issue bonds for the purpose of finan- 
cing in whole or in part works of the type herein 
made provision for, and the authority to perform 
any other acts authorized hereunder, may be ex- 
ercised in connection with sewerage works the 
construction of which may have been jointly ini- 
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tiated or completed by two or more adjoining or 
adjacent municipal corporations prior to March 
28, 1939; and all acts done and proceedings had 
in relation to such joint construction of such 
works, and all acts, resolutions or ordinances per- 
formed prior to March 28, 1939, adopted or en- 
acted in connection with the authorization or is- 
suance of bonds to finance such joint construction, 
if such bonds are otherwise authorized or issued 
under and in substantial compliance with any ap- 
plicable general law of North Carolina, are hereby 
ratified, validated and confirmed. (1939, c. 205, 
s. 5.) 
Part 8. Water and Lights. 

§ 160-255. Establish and maintain water and 

light plants—The city may own and maintain 


its own light and waterworks system to fur- 
nish water for fire and other purposes, and 
light to the city and its citizens and to any 


person, firm or corporation desiring the same 
outside the corporate limits, where the service 
is available, but shall in no case be liable for 
damages for a failure to furnish a sufficient 
supply of either water or light. And the gov- 
erning body shall have power to acquire and 
hold rights of way, water rights, and other 
property, within and without the city, limits. 
(1917, c. 136, sub-ch. 11, ss. 1, 2; 1929, c. 285, s. 1.) 


Cross References.—As to control of light system under 
Plan C, see § 160-330, subsection 5. As to control of water 
system under Plan C, see § 160-329, subsection 4. As to 
report to utilities commission by municipality supplying gas 
or electricity, see § 62-98. As to codperation with the board 
of conservation and development in locating water sup- 
plies, see $ 113-20. 

Editor’s Note.—The act of 1929 inserted in this section the 
words: ‘And to any person, firm or corporation desiring 
the same outside the corporate limits, where the service is 
available.’’ 

See 13 N. C. Law Rev. 96; 12 N. C. Law Rev. 324. 

Liability of City.—In Mabe vy. Winston-Salem, 190 N. C. 
486, 130 S. E. 169, the question of a city’s liability for loss 
by fire arose. The plaintiff contended that the city was 
liable as the position of the curb which kept the trucks from 
the hydrant was the proximate cause of the loss and that 
the loss was occasioned directly by the negligence of the 
city in repairing the streets. 

The Court says in discussing the case: It is conceded that 
a city, which owns a municipal light and waterworks system, 
and operates the same in its governmental capacity, cannot 
be held liable in damages for a failure to furnish a 
sufficient supply of either water or light. Howland 
v. Asheville, 174 N. C. 749, 94 S. E. 524; Harrington v. 
Greenville, 159 N. C. 632, 75 S. E. 849. ‘It is also conceded 
that the defendant, in the absence of statutory provision to 
the contrary, is not liable for any damage occasioned by 
the negligence of its fire department. Mack v. City Water 
Works, 181 N. C. 383, 107.S. E. 244; Peterson v. Wilming- 
fons 130 Nin(Ca76,.40 Sz BE u853% "note, 0aAs. ln Re, pl4osae ene 
extinguishment of fires is a function which a municipal cor- 
poration’ undertakes in its governmental capacity, and in 
connection with which, in the absence of statutory provi- 
sion to the contrary, it incurs no civil liability, either for in- 
adequacy in equipment or for the negligence of its employees. 
19 R. C. L., 1116; Seales v. Winston-Salem, 189 N. C. 469, 
127 S. E. 543, and cases there cited.’ 

In a discussion of the case in N. C. Law Rev. it is’ said: 
“The court refuses to agree with the plaintiff’s theory of 
the case that the negligence of the street department was the 
proximate cause of the loss, but holds that the proximate 
cause of the loss was the failure of the fire department to 
put out the fire. The court concedes that it is the duty of 
the city in the exercise of proper care to keep and maintain 
its streets in a reasonably safe condition for public travel, 
but that this refers to street uses, the traffic of vehicles and 
pedestrians, and is not meant to include a case where the 
plaintiff is not using the street at all. But, granting for 
the sake of argument, that the negligence of the street de- 
partment was the proximate cause of the plaintiff’s loss, 
yet the court said that this was also the negligence of the 
city and that the statute provides that in no case shall the 
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city be liable for failure to furnish a sufficient supply of 
water.” 4 N. C. Law Rev. 137. 

“Viewed from the practical standpoint of ordinary fairness, 
there is no valid reason why the municipality which has been 
guilty of an act for which a private corporation would be 
liable, should not be required to compensate the injured 
party. The risk of loss now falls on those least able to 
bear it. That there has been a tendency to broaden the 
scope of municipal liability is evidenced by recent decisions. 
But, if the old doctrines have become too strongly intrenched 
in our law for a change to take place through judicial leg- 
islation, the problem will have to be given over to the leg- 
islature for satisfactory solution.”’ 4 N. C. Law Rev. 140. 

In Munick v. Durham, 181 N. C. 188, 106 S. E. 665, opinion 
by the Chief Justice, a recovery against the city was sus- 
tained, but that was a suit growing out of the settlement of 
claimant’s water bill, and involving only the business rela- 
tions between the individual and the city as vendor of water 
for profit, and not a matter concerning the water supply 
for general fire protection. Mack v. City Water-Works, 181 
ING. Com oSS, Sony Os) Sntyamaade 


This section is valid. Kennerly v. Dallas, 215 N. C. 532, 
2793 7 (2d) 7538. 
Power to Sell Electricity within Three-Mile Zone.—A 


municipality has the power to purchase electricity for its 
own use and the use of its citizens, and where it is author- 
ized by general and special statutes to purchase current 
from a power company and to resell and distribute it at a 
profit to its citizens and to those within a three-mile zone 
therefrom, the grant of power to do so is effective in law 
under the authority of the Legislature to grant municipal 
corporations any powers which promote the welfare of the 
public and the communities in which they are established 
unless prohibited by the organic law. Holmes vy. Fayette- 
ville, <197 NsiC: 740, 7415150 7S. 23624: 

Electricity May Be Distributed beyond Corporate Lim- 
its—A municipality has the power to purchase, generate, 
or distribute electricity for its own use and the use of its 
inhabitants, and is given legislative authority to extend its 
lines beyond its corporate limits for the purpose of selling 
electricity to nonresidents, and therefore a complaint in an 
action against a municipality alleging injury from negli- 
gent maintenance of power lines outside the corporate lim- 
its is not demurrable on the ground that the alleged negli- 
gence of its officers and employees was ultra vires the city. 
Kennerly v. Davis, 215 N. C. 532, 2 S. E. (2d) 538. 

Quoted in McGuinn vy. High Point, 219 N. C. 56, 13 S. E. 
(2d) 48. 

Cited in Williamson v. High Point, 213 N. C. 96, 195 S. 
E. 90; Tennessee Elec. Power Co. v. Tennessee Valley Au- 
thority, 306 U. S. 118, 59° S.Ct. 366, 83) 1; “Ed. 543;° Mur- 
phy ye High’ Point; 218 IN: 2C2597,.12" Sak (2d) a. 


§ 160-256. Fix and enforce rates—The govern- 
ing body, or such board or body which has the 
management and control of the waterworks sys- 
tem in charge, may fix such uniform rents or rates 
for water or water service as will provide for the 
payment of the annual interest on existing bonded 
debt for such waterworks system, for the payment 
of the annual installment necessary to be raised 
for the amortization of the debt, and the necessary 
allowance for repairs, maintenance, and operation, 
and when the city shall own and maintain both 
waterworks and sewerage systems, including sew- 
erage disposal plants, if any, the governing body 
shall have the right to operate such system as a 
combined and consolidated system, and when so 
operated to include in the rates adopted for the 
waterworks a sufficient amount to provide for the 
payment of the annual interest on the existing 
bonded debt for such sewerage system or systems, 
for the payment of the annual installment neces- 
sary to be raised for the amortization of such debt, 
and the necessary allowance for repairs, mainte- 
nance and operation. Such body shall fix the 
times when the water rents shall become due and 
payable, and in case such rent is not paid within 
ten days after it becomes due and payable, the 
same may at any time thereafter be collected ei- 
ther by suit inthe name of the city or by the col- 
lector of taxes for the city. Upon the failure of 
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the owner of property for which water is furnished 
under the rules and regulations of such body to 
pay the water rents when due, then the body, or 
its agents or employees, may cut off the water from 
such property; and when so cut off it shall be un- 
lawful for any person, firm, or corporation, other 
than the body or its agents or employees, to turn 
on the water to such property, or to use the same 
in connection with the property, without first hav- 
ing paid the water rent and obtained permission 
to turn on the water: Provided, however, that for 
service supplied outside the corporate limits of the 
city, the governing body, board or body having 
such waterworks or lighting system in charge, may 
fix a different rate from that charged within the 
corporate limits, with the same exemption from 
liability by the city or town as is contained in § 
160-255: Provided further, that where the water 
may be cut off under the provision of this section 
for the failure of the occupant of the premises to 
pay his water bill, and such occupant is not the 
owner of the premises but occupies said premises 
as a tenant, it shall not be lawful for the board in 
charge or management of the waterworks to re- 
quire the payment of such delinquent bill before 
turning on the water at the instance of a new and 
different tenant or occupant of said premises. This 
proviso shall not apply in cases where the prem- 
ises are occupied by two or more tenants serviced 
by the same water meter. (1917, c. 136, sub-ch. 11, 
s. 3; 1929, c. 285, s. 2; 1933, cc. 140, 353; C. S. 
2808.) 


Local Modification—Ashe, Haywood, Mecklenburg, Tran- 
sylvania: 1933, c. 353; Caldwell: 1933, c. 368. 

Cross Reference—As to general supervision of utilities 
commission over rates charged and services rendered by 
persons, companies, or corporations other than municipal 
furnishing electricity, water, etc., see §§ 62-30 and 62-122. 

Editor’s Note.—The Act of 1929 added the first proviso to 
this section. 

Prior to the amendment by Public Laws 1933, c. 353, the 
first sentence of this section merely provided that the gov- 
erning board should fix “such uniform rates for water as is 
deemed best.’? Public Laws of 1933, c. 140 added the last 
proviso of the section. 

Cited in Williamson v. High Point, 213 N. C. 96, 195 S. E. 
90. 


* § 160-257. Separate accounts for water system. 
—It shall be the duty of the governing body to 
keep a separate statement and account of the 
money received by the city from the waterworks 
system, and it shall be the duty of the said body 
to give preference to the waterworks system over 
the other departments of the city in such funds, 
and to provide for the proper upkeep of the water- 
works system and an amount necessary for the 
enlargement of the waterworks system before 
turning over to the other departments the money 
so received. (1917, c. 136, sub-ch. 11, s. 4; C. S. 
2809.) 
Part 9. Care of Cemeteries. 


§ 160-258. Care fund established——The govern- 
ing body is authorized to create a fund to be 
known as the perpetual care fund for the ceme- 
teries, for the purpose of perpetually caring for 
and beautifying the cemeteries, and such fund 
shall be kept by the city as is provided for bequests 
and gifts for cemetery purposes; and the govern- 
ing body may make contracts with lot or space 
owners in the cemeteries, obligating the city to 
keep up and maintain said lots or spaces in per- 
petuity upon payment of such sum as may be fixed 
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by the governing body; and the governing body is 
further authorized and empowered to accept gifts 
and bequests for such purposes, or upon such 
other trusts as the donors may prescribe; and the 
governing body is authorized to set aside for such 
perpetual care fund such portion of the proceeds 
of sale of cemetery lots as the governing body 
may deem advisable. (1917, c. 136, sub-ch. 9, s. 
1; 1927, c. 254: C. §. 2810.) 

Cross Reference.—As to trust funds for the care of cem- 
eteries, see § 65-7 through § 65-12. 

Editor’s Note.—The amendment, Public Laws 1927, c. 254, 
changed the amount to be set aside from ‘fan amount not 


exceeding twenty-five per cent” to “such portions as the 
governing body may deem advisable.” 


§ 160-259. Application of fund.—The principal 
of the funds appropriated by the governing body 
for caring for the cemeteries shall be held by the 
governing body for caring for and beautifying 
the cemeteries and improving the same. The 
income from the fund heretofore or hereafter 
made shall be used for the purpose of carrying 
out contracts with the individual or space owners 
for the perpetual care of individual plats and 
spaces. Any gifts heretofore or.hereafter made 
to and received by the city or any of its officers 
shall be held and used as a sacréd trust fund for 
the purposes and upon the conditions named in 
such gifts or bequests, and all such funds shall 
be kept and invested separately and shall not be 
used for any other purpose, or by the city in its 
affairss, (1917/ic.: 136jsub-ch. 9)¢s: 1; Ca S.c28tt.) 


§ 160-260. Separate accounts kept. — The city 
treasurer shall keep a separate account of the 
cemetery funds, and a still further separate ac- 
count of all special gifts or bequests made by per- 
sons for and in connection with the cemeteries and 
particular lots therein. The governing body has 
the power to make rules and regulations and adopt 
ordinances for the carrying out of the duties im- 
posed by this and the two preceding sections in 
regard to the care of cemeteries. (1917, c. 136, 
sub-ch. 9, s. 1; C. S. 2812.) 


Part 10. Municipal Taxes. 


§ 160-261. Provide for listing and collecting 
taxes.—The governing body shall provide by an 
ordinance or otherwise means for the collection of 
taxes in the city and shall cause property to be 
listed for taxation which has not otherwise been 
listed as required by law. The governing body 
of cities and towns are in all respects vested with 
the same powers and authority as is now, or may 
hereafter be, vested in the board of county com- 
missioners of the county in which such city or 
town is located, with respect to the allowance of 
discounts and charging penalties in’ the collection 
of taxes. (1917, c. 186, sub-ch. 6, s. 2; 1925, c. 
183% C...$. 92813.) : 


Cross References.—As to taxes which may be levied by 
the governing body of the municipality, see § 160-56. As 
to assessment procedure for municipalities, see §§ 105-332 
et seq. 

Editor’s Note——By amendment, Public Laws 1925, the last 
sentence to this section was added. 


§ 160-262. Unlisted taxables entered.—The offi- 
cer who has charge of the collection of taxes in 
any city shall, after the most diligent inquiry, and 
by corhparing his book with the county tax books, 
make out a list of all persons liable for poll tax, 
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or for taxes on property, who have failed to re- 
turn a list in the manner and in the time pre- 
scribed, together with the estimated value of all the 
property not listed, and shall enter such persons 
in)¥a: “separate #part vor his book” /@olwjmic 136; 
sub-ch. 6, s. 4; C. S. 2814.) 


§ 160-263. Power and duties of tax collector.— 
The officer who has charge of the collection of 
taxes in any city shall, in the collection of taxes, 
be vested with the same power and authority as 
is given by the state to sheriffs for like purpose, 
and shall be subject to the same fines and penal- 
ties on failure or neglect of duty. It shall be his 
duty to collect all taxes levied by the governing 
body, and he shall be charged with the sums ap- 
pearing on the tax list as due for city taxes. He 
shall at no time retain in his hands over three 
hundred dollars for a longer time than seven days, 
under a penalty of ten per cent per month to be 
paid to the city upon all sums so unlawfully re- 
tained: (1917, ‘cM186, stib-ch."6, s. 113°C. >. 2520.) 


Cross Reference.—As to general duties of a tax collector, 
see § 105-375. 


§ 160-264. Settlement with tax collector.—In 
settlement with the city the tax collector shall be 
credited with all poll taxes and taxes on personal 
property which the governing body shall declare 
to be insolvent and uncollectible, and with such 
amounts as may be involved in suit by appeal 
from the ruling of the board, and he shall be 
charged with and shall pay over,all other sums 
appearing on the tax list. After the accounts of 
the tax collector shall be audited and settled, the 
same shall be reported to the governing body, and 
when approved by it the same shali be recorded 
in the minute book of such body, and shall be 
prima facie evidence of correctness, and impeach- 
able only for fraud or specified error. (1917, c. 
136, sub-ch. 6,.s. 1; C. S. 2817.) 


§ 160-265. Bond of tax collector and other offi- 
cers.—The governing body of the city shall require 
of the tax collector of the city, and any and all 
officers and employees, such bonds as it may deem 
necessary, and may pay the expenses of providing 
such bonds, including the bond of the mayor. 
(1917, c0#136, sub-ch, 6; s./3; C.eS22B18:) 


§ 160-266. License to plumbers and electricians. 
—The governing body may regulate and license 
plumbers and those engaged in the electrical 
wiring of buildings for light, power, or heat, and 
before issuing a license may require the applicant 
to be examined and to give bond in such sum 
and upon such conditions as the governing body 
may determine, and with such sureties as it 
may approve; and such body may, for incompe- 
tency on the part cf such licensees or for refusal 
to comply with the ordinances relating to such 
business, or for any other good cause, revoke any 
license issued hereunder. No person, firm, or 
corporation shall do any kind of plumbing~ or 
electrical wiring of buildings without first having 
obtained a license from the governing body. No 
license issued hereunder by the governing body 
shall be for more than one year, and same shall 
not be transferable or assignable except by the 
permission of the governing body: And ‘no li- 
cense shall be issued, as herein provided, before 


CH. 160. MUNICIPAL CORPORATIONS 


§ 160-272 
the license tax shall have been paid. (1917, c. 
136, sub-ch. 6, ss. 6, 7, 8, 9; C. S. 2819.) 


Art. 19. Exercise of Powers by Governing Body. 


Part 1. Municipal Meetings. 


§ 160-267. Legislative powers, how exercised.— 
Except as otherwise speciaily provided, the legis- 
lative powers of the governing body may be ex- 
ercised as provided by ordinance or rule adopted 
DY it) A1917,/C7 150, subech dees. Coes 


§ 160-268. Quorum and vote required.—Every 
member of the governing body skall have the 
right to vote on any question coming before it. 
A majority shall constitute a quorum, and a ma- 
jority vote of all members present shall be nec- 
essary to adopt any motion, resolution or ordi- 
Natice wa Ola curl son stb-chivmls ecw sm © sme Sem) 


§ 160-269. Meetings regulated, and journal kept. 
—The city governing body shall from time to time 
establish rules for its proceedings. Regular and 
special meetings shall be held at a time and 
place fixed by ordinance. All legislative sessions 
shall be open to the public, and every matter 
shall- be put to a vote, the result of which shal! 
be duly recorded. The governing body shall not 
by executive session or otherwise consider or 
vote on any question in private session. A full 
and accurate journal of the proceedings shall 
be kept, and shall be open to the inspection of 
any qualified registered voter of the city. (1917, 
c.. 136, sub-ch,«13;7s..13:G, S: 28225) 

Stated in State v. Baynes, 222 N. C. 425, 23 S. E. (2d) 
344. 

Part 2. Ordinances. 

§ 160-270. How adopted.—No ordinance shall 
be passed finally on the date on which it is intro- 
duced, unless by two-thirds vote of those present. 
No ordinance making a grant, renewal, or ex- 
tension, whatever its kind or nature, of any fran- 
chise or special privilege shall be passed until 
voted on at two regular meetings, and no such 
grant, renewal, or extension shall be made other- 
wise than by ordinance. (1917, c. 136, sub-ch. 13, 
S155 ag Oy oo) 

Cross Reference.—As 


see § 160-14. 
Cited in State v. Baynes, 222 N. C. 425, 23 S. E. (2d) 344. 


to the enforcement of ordinances, 


§ 160-271. Ordinances amended or repealed.— 
No ordinance or part thereof shall be amended or 
annulled except by an ordinance adopted in ac- 
cordance with the provisions of this subchapter. 
(1917, ¢,.136, sub-ch. 13, sx4; Cr-S)-2824.) 


§ 160-272. How ordinance pleaded and proved. 
—In all judicial proceedings it shall be sufficient 
to plead any ordinance of any city by caption, or 
by number of the section thereof and the caption, 
and it shall not be necessary to plead the entire 
ordinance or section. All printed ordinances or 
codes or ordinances published in book form by 
authority of the governing body of any city shall 
be admitted in evidence in all courts, and shall 
have the same force and effect as would the 
original ‘ordinance, (1917, c. 136, sub-ch.-13, s. 
14; C. S. 2825.) 


Cross References.—As to mayor certifying ordinance on 
appeal, see § 160-16. As to ordinance certified by mayor 
being prima facie evidence as to its existence, see § 8-5. 

In General.—The introduction of an ordinance of a town 
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regulating the speed of trains backing upon the track, and 
properly proven, under this section, will not be regarded as 
error on appeal, when it is proved that upon the evidence 
in the case the jury has found, upon a trial without legal 
error, the negligence of the defendant’s employees proxi- 
mately caused the personal injury for which damages were 
sought in the action. Parker vy. Seaboard, etc., Railway, 
TET IN G7 95. 9106..S5 26. 755. 

Cited in Hudson v. Gulf Oil Co., 215 N. C. 422, 2 S. E. 


(2d) 26. 
Part 3. Officers. 


§ 160-273. City clerk elected; powers and duties. 
—The governing body shall, by a majority vote, 
elect a city clerk to hold office for che term of 
two years and until his successor is elected and 
qualified. He shall have such powers and per- 
form such duties as the governing body may from 
time to time prescribe in addition to such duties 
as may be prescribed by law. He shall keep the 
records of the meetings. The person holding the 
office of city clerk at the time when any of 
the plans set forth in this subchapter. shall be 
adopted by such city shall continue to hold office 
for the term for which he was elected, and until 
his successor is elected and qualified. 

The governing body may also provide that the 
city clerk shall have the powers and perform the 
duties of city treasurer, such powers and duties to 
be prescribed from time to time by the governing 
body and to be in addition to all powers and du- 
ties as may be prescribed by law, and in such 
event the city clerk shall be known as the “city 
clerk and treasurer.” ‘The powers conferred by 
the next preceding sentence are in addition to and 
not in substitution for those conferred by any 
other act, whether general, special, private or 
local, and every municipality may proceed under 
the provisions of said next preceding sentence, 
notwithstanding any conditions, restrictions or 
limitations contained in any other act, whether 


general, special, private or local. (1917, c. 136, 
sub-ch, 13, s. 15.1941, c) 1032 C. S. 2826.) 
Editor’s Note.—The 1941 amendment directed that the 


last paragraph be added to this section. 


§ 160-274. Vacancies filled; mayor pro tem.—If 
a vacancy occurs in the office of the mayor or goy- 
erning body, the vacancy shall be filled by* the gov- 
erning body of the city. If the mayor is absent or 
unable from any cause temporarily to perform his 
duties, they shall be performed by one elected by 
the governing body of ihe city for that purpose, 
who shall be called ‘mayor pro tem.,” and he shall 
possess the powers of mayor only in matters not 
admitting delay, but shall have no power to make 
permanent appointments. (1917, c. 136, sub-ch. 13, 
Bee GS. 28277) 


Cross References.—As to powers of the governing body to 
fill vacancy in the office of mayor, see § 160-10. As to elec- 
tion of mayor pro tempore for a municipality under Plan 
A, see § 160-310; Plan B, see § 160-317; Plan D, see § 160- 
341. 


§ 160-275. Accountant for each city and town 
required. — It shall be the duty of the governing 
body of every city and town in this State on or 
before the first day of June, one thousand nine 
hundred thirty-one, and biennially thereafter be- 
fore the first day of June in each odd year, to ap- 
point some person of honesty and ability whose 
experience, training and qualifications have been 
approved by the Commission, as accountant for 
the municipality (or city accountant or town ac- 
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countant or municipality accountant), to hold 
such office, or position at the will of the govern- 
ing body or until such approval has been revoked 
by the Commission or until the appointment of 
his successor. The governing body in lieu of ap- 
pointing an accountant as hereinabove required 
may impose and confer upon any municipal of- 
ficer all the powers and duties herein imposed 
and conferred upon the municipal accountant and 
may revise and adjust the salary or compensation 
of any such officer upon whom such duties and 
powers are imposed or conferred: Provided, how- 
ever, that if such officer upon whom such duties 
and powers are imposed or conferred should be 
a tax collecting officer of the unit, it shall be the 
duty of the governing body to require all his 
books and accounts to be audited semi-annually 
by a certified public accountant or a public ac- 
countant, registered under §§ 93-1 to 93-13, and 
amendments thereto: Provided further, that in 
towns of less than one thousand inhabitants, ac- 
cording to the census of one thousand nine hun- 
dred thirty, such books and accounts shall not be 
required to be audited more often than once each 
Veare (193) COON sSen7Olel 9819 GecbO 19sec e296, 
$:9;) 


Cross Reference.—As to nature of accounting system, see 
§ 160-290. 

§ 160-276. Bond of accountant.—The munici- 
pal accountant may be required to furnish bona 
in some surety company authorized to do busi- 
ness in North Carolina, the amount to be fixed 
by the governing body, which bond shall be ap- 
proved by the governing body and by the Com- 
mission and shall be conditioned for the faithful 
performance of his duties imposed by law. (1931, 
c. 60, s. 71.) 


§ 160-277. Bonds required.—Every official, em- 
ployee, or agent of any city who handles or has 
custody of more than one hundred dollars of such 
city’s funds at any time shall, before assuming his 
duties as such, be required to enter into bond with 
good sureties, in an amount sufficient to protect 
such city, payable to such city, and conditioned 
upon the faithful performance of his duties and a 
true accounting for all funds of the city which may 
come into his hands, custody, or control, which 
bond shall be approved by the mayor and board 
of aldermen or other governing body and depos- 
ited with the city. (1917, c. 136, sub-ch. 13, s. 15; 
C2-SP2828') 


§ 160-278. Information requested from mayor.— 
The governing body at any time may request from 
the mayor specific information on any municipal 
matter within its jurisdiction, and may request 
him to be present to answer written questions re- 
lating thereto at a meeting to be held not earlier 
than one week from the date of the receipt by the 
mayor of such questions. (1917, c. 136, sub-ch. 13, 
6.23 Ca on2829;) 


Part 4. Contracts Regulated. 


§ 160-279. Certain contracts in writing and se- 
cured.—All contracts made by any department, 
board, or commission in which the amount involved 
is two hundred dollars or more shall be in writing, 
and no such contract shall be deemed to have 
been made or executed until signed by the officer 
authorized by law to sign such contract, ap- 
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proved by the governing body. Any contract made 
as aforesaid may be required to be accompanied 
by a bond with sureties, or by a deposit of money, 
certified check, or other security for the faithful 
performance thereof, satisfactory to the board or 
official having the matter in charge, and. such 
bonds or other securities shall be deposited with 


the city treasurer until the contract has been’ 


carried out in all respects; and no such contract 
shall be altered except by a written agreement 
of the contractor, the sureties on his bond, and the 
officer, department, or board making the contract, 
with the approval of the governing body. (1917, 
¢. 136, sub-ch: 13, s. 8;'C. S/ 2831.) 


Cross Reference.—As to procedure for letting a public 
contract, see §§ 143-129 et seq. 

Cited in Abbott Realty Co. v. Charlotte, 198 N. C. 564, 
152 S. E. 686. 


§ 160-280. Separate specifications for contracts; 
responsible contractors.—Every officer, board, de- 
partment, commission or commissions charged 
with the duty of preparing specifications or 
awarding or entering into contract for the erec- 
tion, construction or alteration of buildings in 
any county or city, when the entire cost of such 
work shall exceed ten thousand dollars, must 
have prepared separate specifications for each 
of the following branches of work to be per- 
formed: 1. Heating and ventilating and ac- 
cessories. 2. Plumbing and gas fitting and ac- 
cessories. 3. Electrical installations. 4. Air condi- 
tioning, for the purpose of comfort cooling by the 
lowering of temperature, and accessories. All 
such specifications must be so drawn as 
to permit separate and independent bidding 
upon each of the classes of work  enu- 
merated in the above subdivisions.’ All contracts 
hereafter awarded by any county, or city, or a 


department, board, commission, or commissioner, ’ 


or officer thereof, for the erection, construction or 
alteration of buildings or any part thereof, shall 
award respective work specified in the above sub- 
divisions separately to responsible persons, firms 
or corporations regularly engaged in their re- 
spective line of work. (1925, c. 141, s. 1; 1929, 
EPB89 cia OBIE 46 1043). C.538i7e) 

Cross References.—As to separate specifications for con- 
tracts awarded by the state, see § 143-128. As to hond 
given by contractor on municipal building, see § 44-14. 

Editor’s Note.—The Act of 1929 which substituted ‘“‘may’’ 
for the words ‘‘must” and “shall’’? was repealed by the Act 
of 1931. 

The 1943 amendment added the words ‘‘and accessories’’ 
at the end of subdivisions 1 and 2. It also inserted sub- 
divisions 3 and 4. 

For comment on this section, see 4 N. C. Law Rev. 14. 


§ 160-281. Validating certain conveyances.—All 
deeds made, executed, and delivered prior to Au- 
gust 23, 1924, for a good and valuable considera- 
tion, by incorporated cities and towns conveying 
lands used for park purposes, without authority to 
make and deliver such deed having been first 
granted by the General Assembly, are hereby in 
all respects validated, ratified, and confirmed as 
fully and completely as if said cities and towns 
had been granted authority of the General As- 
sembly to make and deliver said deeds, and said 
deeds are hereby declared to be valid conveyances 
of the land and premises therein described. (Ex. 
Sess. 1924, c. 95.) 
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Control of Public Utilities, Institutions, 
and Charities, 


§ 160-282. Power to establish and control pub- 
lic utilities, institutions, and charities.— Any city 
shall have the right to acquire, establish, and op- 
erate waterworks, electric lighting systems, gas 
systems, schools, libraries, cemeteries, market 
houses, wharves, play or recreation grounds, ath- 
letic grounds, parks, abattoirs, slaughter-houses, 
sewer systems, garbage and sewage disposal 
plants, auditoriums or places of amusement or en- 
tertainment, and armories. The city shall have the 
further right to make a civic survey of the city, 
establish hospitals, clinics, or dispensaries for the 
poor, and dispense milk for babies; shall have the 
power to establish a system of public charities and 
benevolence for the aid of the poor and destitute 
of the city; for the welfare of visitors from the 
country and elsewhere, to establish rest rooms, 
public water-closets and urinals, open sales place’ 
for the sale of produce, places for hitching and 
caring for animals and parking automobiles; and 
all reasonable appropriations made for the pur- 
poses above mentioned shall be binding obliga- 
tions upon the city, subject to the provisions of 
the constitution of the state. (1917, c. 136, sub-ch. 
13,srdh hy CRS eae) 


Editor’s Note.—See 12 N. C. Law Rev. 324. 

Granting Exclusive Franchises.—No grant of franchise by 
a city is deemed exclusive unless so expressed by the grant, 
and by granting a franchise to a light and sewerage com- 
pany the city does not deprive itself of its rights under this 
section, except as set out in the grant. Hill v. Elizabeth 
City, 291 Fed. 194, 209. 

Schools.—The power given by this section to acquire, es- 
tablish and operate schools applies to any city whether or 
not it has adopted a plan of government under this chap- 
ter. And the grant of the power is by implication the 
grant of such power as is necessary to exercise the power 
expressly granted. Hailey v. Winston-Salem, 196 N. C. 
1756235 1443S A S778 

Quoted in McGuinn v. High Point, 219 N. C. 56, 13 S. E. 
(2d) 48. 


§ 160-288. How control exercised: 


1. Control over departments. The waterworks 
department, electric or gas light system, sewer- 
age system, library system, park or park and tree 
commission system, or playground system, or any 
other public service owned, operated, or conducted 
by any city under separate organization or as a 
separate corporation under the control of any city 
in the state, which has been heretofore under the 
separate manageinent and contro] of separate 
boards or corporations, may henceforth be under ~ 
the management and control of the governing 
body of such city in the state. 

2. Departments may be abolished. In all cities 
except those which have adopted Plan C or Plan 
D, hereafter set forth, before the governing body 
shall have control or management of the water- 
works, electric light, sewerage system, library 
system, park or park and tree commission system, 
or playground system, er any other public serv- 
ice owned, operated, or conducted by such city 
under separate organization or corporation, the 
governing body of the city, by two-thirds vote 
taken at two separate regular meetings of such 
governing body, shall pass an ordinance to the 
effect that the waterworks, electric or gas light 
system, sewerage system, library, park or park 
and tree commission system, or playground sys- 
tem, or any other public service owned, operated, 
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or conducted by such city under separate organi- 
zation or corporation, or either of them, shall be 
abolished and the control and management shall 
be under the governing body of the city. 

3. Property vested in the city. Upon the pas- 
sage by the governing body of any city of such 
ordinance, the waterworks, electric or gas light 
system, sewerage system, the library system, and 
the park or park and tree commission system, 
and any other public service owned, operated, or 
conducted by such city under separate organiza- 
tion or corporation then -in existence either 
under separate organization or 1nder separate man- 
agement or control or under separate corporation, 
shall immediately become the property of the city, 
and all land, real estate, rights, easements, fran- 
chises, choses, and property of every kind, 
whether real or personal, tangible or intangible, 
the title of which is vested in such separate cor- 
poration or board, shall be and become vested in 
such city, and the boards of water commissioners, 
electric light’ commissioners, sewerage commis- 
sioners, library boards, park boards, or park 
and tree commission boards, or the board or 
commission of any other public service owned, 
operated, or conducted by or on behalf of such 
city ‘under separate organization or corporation 
shall cease to exist as a corporation; and all in- 
debtedness, bonds, or other contracts and obliga- 
tions of any nature incurred by, for, or on account 
of the waterworks, electric or gas light system, 
sewerage system, library system, park or park 
and tree commission system, or other public util- 
ity in the name of or by such corporation, or by 
such city in its behalf, or by the corporation and 
such city jointly, shall be and become the sole 
obligations of such city. 


4. Same procedure in other cases. There shall 
be the same procedure with reference to the li- 
brary system, park or park and tree commission 
system, or playground system by the governing 
body of all cities which shall have adopted Plan 
C or Plan D before such control and title shall be- 
come vested as hereinbefore stated. 

5. Popular vote required. In all cities, except 
those which have adopted Plan C or Plan D, here- 
after set forth, before the foregoing provisions of 
this section shall become effective, such changes 
in the control and management of the water- 
works, electric lizht, sewerage, etc., shall first be 
approved by a majority of the qualified voters of 
such municipality at any regular or special elec- 
tion held under the provisions of this subchapter. 
(1917, c. 136,.sub-ch. 13, s. .9;.C. S..3833.) 


§ 160-284. Ordinances to regulate management. 
—The governing body of any city in the exercise 
of its control and management of the waterworks, 
electric light, sewerage system, library system, 
park or park and tree commission system, or any 
other public service owned, operated, or conducted 


_ by such city, shall have power to make rules, reg- 


ulations, and ordinances in connection with the 
management thereof as they may deem necessary, 
and shall have power to enforce such rules, regu- 
lations, and ordinances. (1917. c. 136, sub-ch. 13, 
Be 10: C.S. 2884.) 


§ 160-285. Additional property acquired—The 
governing body of any city shall have power to 
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acquire such additional property as it may deem 
necessary for a better system of waterworks, elec- 
tric light, sewerage, library, park or parks, or 
other public service owned, operated, or conducted 
by such city. Upon the adoption by the govern- 
ing body of any city of any one of the plans of 
government provided for in this subchapter, the 
laws now in force in reference to the waterworks, 
electric light, sewerage, parks, libraries, or other 
public service owned, operated, or conducted by 
such city, shall not be repealed by this subchapter, 
but shall be construed with this subchapter and 
only repealed in so far as they are inconsistent 
with the provisions of this subchapter. (1917, c. 
136,, sub-ch. 13, s/.10; C. S, 2835.) 


Part 6. Effect Upon Existing Regulations. 


§ 160-286. Existing rights and obligations not 
affected. — All official bonds, recognizances, ob- 
ligations, contracts, and all other instruments en- 
tered into or executed by or to the city before this 
subchapter takes effect in any city, and all taxes, 
special assessments, fines, penalties, forfeitures in- 
curred or imposed, due or owing to the city, shall 
be enforced and collected, and all writs, prosecu- 
tions, actions and causes of action, except as is 
herein otherwise provided, shall continue without 
abatement and remain unaffected by this sub- 


chapter; and no legal act done by or in favor of - 


the city shall be rendered invalid by its adoption 
of any plan of government provided for by this 
subchapter. (1917, c. 136, sub-ch. 13, s. 5; C. S. 
2836.) 


§ 160-287. Existing ordinances remain in force. 
—All valid ordinances and resolutions of any city 
in force on March 6, 1917, and not inconsistent 
with the provisions of this subchapter, and all 
rules of procedure adopted by the governing body 
of any city, shall be and remain in full force and 
effect until repealed, annulled, or amended un- 
der the provisions of this subchapter, or under the 
provisions of the charter of such city, and all laws 
relative to any city, not in conflict with the pro- 
visions of this subchapter shall be and remain in 
full force and effect. (1917, c. 136, sub-ch. 13, s. 
ROE Sy PETA) 


§ 160-288. Existing election laws remain in force. 
—This subchapter shall not repeal or impair any 
general, special, or local election laws now in force 
in any city, but such general, special, or local laws 
shall be and continue in full force and effect ex- 
cept where clearly inconsistent with and repugnant 
to the provisions of ‘this subchapter; and the mu- 
nicipal elections of such city shall continue to be 
held under and subject to the provisions of such 
special election laws except as herein otherwise 
provided: Provided, however, that in every case 
the governing body of any city shall have the 
right and power in its discretion and by an ordi- 
nance adopted by a two-thirds vote of the members 
of the entire governing body, to order a new reg- 
istration of the voters of such city for any general, 
regular, or special municipal election held in such 
city for any purpose, unless excepted in this sub- 
chapter,. (1917, G.186s8ub-chl. ga, sspi2; C.."S, 
2838.) , 


§ 160-289. General laws apply.—All questions 
arising in the administration of the government 
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of any city, and not provided for in this subchap- 
ter, shall be governed by the laws of the state in 
such cases made and provided. (1917, c. 136, sub- 
ch. 13, s. 13; C. S. 2839.) 


Art. 20. Accounting System. 


§ 160-290. Nature of accounting system.—Ac- 
counting systems shall be devised and maintained 
which shall exhibit the condition of the city’s 
assets and liabilities, the value of its several prop- 
erties, and state of its several funds. Such sys- 
tems shall be adequate to record in detail all trans- 
actions affecting the acquisition, custodianship, 
and disposition of values, including cash receipts 
and disbursements. The recorded facts shall be 
presented periodically to officials and to the pub- 
lic in such summaries and analytical schedules as 
shall be necessary to show the full effect of such 
transactions for each fiscal year upon the finances 
of the city and in relation to each department of 
the city government; and there shall be included 
distinct summaries and schedules for each public 
utility owned and operated by the city. In all 
respects, as far as the nature of the city’s business 
permits, the accounting systems maintained shall 
conform to those employed by progressive busi- 
ness concerns and approved by the best usage. 
The governing body shall have power to employ 
accountants to assist in devising such accounting 
systems. (1917, c. 136, sub-ch. 14, s. 1; C. S. 2840.) 

Cross References.—As to duty of governing body to ap- 
point an accountant, see § 160-275. As to separate accounts 


for water system, see § 160-257. As to separate accounts 
for cemetery, see § 160-260. 


Art. 21. Adoption of New Plan of Govern- 
ment. 


Part 1. Effect of Adoption. 


§ 160-291. Continues corporation with powers 
according to plan.—Any city which shall adopt, in 
the manner hereinafter prescribed, one of the 
plans of government provided in this subchapter 
shall thereafter be governed by the provisions 
thereof; and the inhabitants of such city shall con- 
tinue to be a municipal corporation under the 
name existing at the time of such adoption, and 
shall have, exercise, and enjoy all the rights, im- 
munities, powers, and privileges, and shall be sub- 
ject to all the duties, liabilities, and obligations 
provided for herein or otherwise pertaining to or 
incumbent upon such city as a municipal cor- 
poration. (1917, c. 136, sub-ch. 16, s. 1; C. S. 2842.) 


§ 160-292. Legislative powers not restricted — 
None of the legislative powers of a city shall be 
abridged or impaired by the provisions of this 
subchapter, but all such legislative powers shall 
be possessed and exercised by such body as shall 
be the legislative body of the city under the pro- 
visions of this subchapter. (1917, c. 136, sub-ch. 
16,.s. 2; C.'S, 2843.) 


§ 160-293. Ordinances remain in force. — All 
ordinances, resolutions, orders, or other regula- 
tions of a city or of any authorized body or off- 
cial thereof existing at the time when such city 
adopts a plan of government set forth in this sub- 
chapter shall continue in full force and effect un- 
til annulled, repealed, modified, or superseded. 
(1917, c. 136, sub-ch. 16, s. 3; C. S. 2844.) 
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§ 160-294. Mayor and aldermen to hold no 
other offices.—The mayor or any member of the 
board of aldermen shall not hold any other office 
or position of profit, trust, or honor, or perform 
any other duties or functions than mayor or 
aldermen under the city government unless it 
shall be submitted to and approved by a majority 
of the qualified voters of the city at a regular or 
special election. (1917, c. 136, sub-ch. 16, s. 4; C. 
S. 2845.) 


§ 160-295. Wards regulated.—The territory of 
any city adopting any one of the plans of govern- 
ment provided for in this subchapter shall continue 
to be divided into the same number of wards exist- 
ing at the time of such adoption, which wards 
shall retain their boundaries until same shall be 
changed under the provisions of this subchapter: 
Provided, that if the plan so adopted provides for 
a different number and arrangement of wards 
from that existing at the time of such adoption, 
then in such event the wards of such city shall be 
so changed and arranged as to conform to the 
provisions of the plan so adopted. (1917, c. 136, 
sub-ch. 16, s. 5; C. S. 2846.) 


Part 2. Manner of Adoption. 


§ 160-296. Petition filed—A petition addressed 
to the board of elections of the county in which 
the city is situated, in the form and signed and 
certified as provided in the next section, may be 
filed with the county board of elections. The peti- 
tion shall be signed by qualified voters of the city 
to a number equal to at least twenty-five per cent 
of the qualified voters at the last election next pre- 
ceding the filing of the petition. In cities having 
a population of eighty thousand (80,000), as shown 
by the last census, in which it is proposed to adopt 
plan “B,” the petition shall be signed by ten per 
cent of the qualified voters of said city. (1917, c. 
136, sub-ch.16, s. 67-1933) ¢.°80, 95: Gene ee47.) 


Editor’s Note.—Public Laws of 1933, c. 80, added the last 
sentence relating to cities having a population of 80,000. 


§ 160-297. Form of petition.—The petition shall 
be in substantially the following form: 


To the County Board of Elections of 
my gaia County: 


We, the undersigned qualified voters of the 
city, respectfully petition your honorable body 
to cause to be submitted to a vote of the voters 
ofthe icitytiotments + cute ns the following ques- 
tion: “Shall the city of adopt the 
form of government defined as Plan (A, B, C, 
or D), as it is desired by petitioners and consist- 
ing of (describe plan briefly, as government by 
a mayor and councilors elected at large, or gov- 
ernment by a mayor and councilors elected partly 
at large and partly from wards or districts, or 
government by three commissioners, one of whom 
shall be the mayor, or government by a mayor 
and four councilors with a city manager), ac-~ 
cording to the provisions of the chapter, Munici- 
pal Corporations, articles 22 to 25 inclusive.” 

Or, in case it shall be desired by such peti- 
tioners that two of such plans shall be submitted, 
then the question may be stated as follows: 

*Shallsthe-city softies :45 sean se adopt the form 
of government defined as Plan or 
(naming two of such plans as stated 
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above), or remain under the present form of gov- 
ernment?” 

The’ petition may be in the form of separate 
sheets, each sheet containing at the top thereof 
the heading above set forth, and when attached 
together and offered for filing the several papers 
shall be deemed to constitute one petition, and 
there shall be endorsed thereon the name and 
address of the person presenting the same for 
filing. (1917, c. 136, sub-ch. 16, s. 7; C. S. 2848.) 


§ 160-298. Election held. — Within five days 
after the petition has been filed with the county 
board of elections, if the petition shall contain 
twenty-five per cent of the qualified voters as be- 
fore set forth, the board of elections shall call an 
election in accordance with such petition. The 
board of elections shall cause notice of such 
election to be given at least once a week for 
four weeks in some newspaper of general circula- 
tion in the county in which the election is to be 
held, or at the courthouse door of the county in 
which the city is situated or at the door of the 
city or town hall, and the date of such election 
shall be fixed by the board not later than forty 
days from the receipt of such petition. The notice 
shall be signed by the chairman of the county 
board of elections, and the cost of publication 
thereof paid by the city. The election shall be 
held under, and governed and controlled by, the 
laws in force at the time of such election govern- 
ing regular elections of such city. (1917, c. 136, 
sub-ch, 16, s. 8; C. S. 2849.) 


§ 160-299. Petitions for more than one plan.— 
Separate petitions for the submission of more 
than one of such plans may be filed in the form 
and manner hereinbefore provided, but if peti- 
tions for the submission of more than two of 
such plans shall be submitted at such election, 
those two plans shall be submitted at the elec- 
tion, petitions for which shall be first filed with 
the county board of elections. (1917, c. 136, sub- 
cnG,45. 9: C, oO. 2850.) 


160-300. What the ballots shall contain.—All 
ballots used in elections held upon the adoption 
of the plans of government herein set forth shall 
contain the name of the plan submitted, as Plan 
A, B, C, or D, or any two of such plans sub- 
mitted, as the case may be, with a brief descrip- 
tion of each plan submitted, as described in the 
petition, and shall also contain the existing form 
of government under the name “present form of 
government.” The names of the plans and forms 
shall be so printed that in appropriate squares the 
voter may designate by a cross (X) mark only 
the plan or form of government for which he 
casts his vote; if there shall be only one plan sub- 
mitted, the letter and description of such plan 
and the “present form of government” only shall 
appear, and the voter shall express his prefer- 
ence between such plan and the “present form of 
government.” If there shall be two plans sub- 
mitted, then each of the plans shall be denomi- 
nated and described on the ballot as herein set 
forth, and the “present form of government” 
shall also appear upon the ballot, and the ballot 
shall be so printed that in appropriate squares 
the voter may designate by a cross (X) mark 
only the plan or form of his first choice and the 
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plan and form of his second choice. 
sub-ch. 16, s. 10; C. S. 2851.) 


§ 160-301. Form of ballots—Except that the 
crosses here shown shall be omitted, the ballots 
shall be printed substantially as follows: 

(Form of ballot when only one plan is sub- 
mitted :) 


(1917, c. 136, 


Special Municipal Election 


Plan. 3. chee (with brief description). & 
Present Form of Government. fim 
(Form of ballot when two plans are sub- 
mitted:) 
Special Municipal Election 


To vote for any plan or form of government, 
make a cross in the appropriate square to the 
right of the name of such plan or form. 

Note your first choice in the first column. 
Note your second choice in the second 
column. 


Names of plans 


or forms Second Choice. 


First Choice. 


Plan—(with brief de- 
scription). 

Plan—(with brief de- 
scription). 





Present Form of 
Government. 


(1917, c. 136, sub-ch. 16, s..11; C. S. 2852.) 


§ 160-302. Series of ballots. — The plans and 
forms on all’ballots shall be printed in rotation as 
follows: The ballots shall be printed in as many 
series as there are plans or forms. ‘The whole 
number of ballots to be printed shall be divided 
by number of series and the quotient so obtained 
shall be the number of ballots in each series. In 
printing the first series of ballots the names of 
each plan or form shall be arranged in the alpha- 
betical order of the letters of the plans submitted, 
followed by the “present form of government.” 
After printing the first series, the first plan or 
form shall be placed last and the next series 
printed, and the process shall be so repeated un- 
til each plan shall have been printed first an equal 
number of times. The ballots so printed shall be 
then combined in tablets or packages so as to 
have the fewest possible ballots having the same 
order of plans or forms printed thereon together 
in the same tablet or package (1917, c. 136, sub- 
Chloms le Cate oso om) 


§ 160-303. How choice determined: 

1. One plan submitted. If only one of the 
plans herein set forth and the “present form of 
government” are submitted, the plan or form of 
government receiving a majority of the votes 
cast shall be declared the plan or form selected. 

2. More than one plan submitted. If two of 
the plans herein set forth and the “present form 
of government” are submitted, the plan or form 
receiving a majority of first choice votes equal 
to a majority of all the ballots cast shall be de- 
clared the plan or form selected. If no plan or 
form shall receive such a majority, then the sec- 
ond choice votes received for each plan or form 
shall be added to its first choice votes, and the 
plan or form receiving the highest total of first 
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and second choice votes equal to a majority of 
all ballots cast shall be declared the plan or form 
selected. 

3. How ballots are counted. In counting the 
ballots, if two plans and the “present form of 
government” are submitted, the precinct officers 
shall enter the total number of ballots on a tally- 
sheet printed therefor. They shall also carefully 
enter on such sheet the number of first choice and 
second choice votes for each plan or form of gov- 
ernment. Only one vote shall be counted for 
any one plan or form on any one ballot. If two 
votes are cast for the same plan or form, the 
higher choice only shall be counted. If but 
one choice is voted on a ballot, it shall be 
counted as a first choice. If more than one cross 
appears in the same choice column on any ballot, 
they shall be counted as choices with ‘priority as 
between each other in the order in which they ap- 
pear in the choice column. Ballots marked with 
more than two crosses shall be declared void. A 
tie between two or more plans or forms shall be 
decided in favor of the one having the largest 
number of first choice votes. (1917, c. 136, sub- 
Oi. ten ss. 13.14 co: so8o4.) 


Part 3. Result of Adoption. 


§ 160-304. Plan to continue for two years.— 
Should any one of the plans of government pro- 
vided for in this subchapter be adopted, the plan 
shall continue in force for the period of at least 
two years after beginning of the term of office of 
the officials elected thereunder; and» no petition 
proposing a different plan shall be filed during the 
period of one year and six montks after such 
adoption. (1917, c. 136, sub-ch. 16, s. 15: C. S. 
2855.) 


§ 160-305. City officers to carry out plan.—lIt 
shall be the duty of the mayor, the governing 
body, and the city clerk and other city officials 
in office, and all boards of election and all election 
officials, when any plan of government set forth 
in this subchapter has been adopted by the quali- 
fied voters of any city or is proposed for adoption, 
to comply with all requirements of this subchapter 
relating to such proposed adoption and to the elec- 
tion of the officers specified in such plan, to the 
end that all things may be done which are neces- 
sary for the nomination and election of the officers 
first to be elected under the provisions of this sub- 
chapter and of the plan so adopted. (1917, c. 136, 
sub-ch. 16, s. 16;.C. S. 2856.) 


§ 160-306. First election of officers.—The first 
election next succeeding the adoption of any of 
the plans provided for by this subchapter shall 
take place on Tuesday after the first Monday in 
May next succeeding such adoption, and there- 
after the city election shall take place biennially 
on the Tuesday next following the first Monday 
in May, and the municipal year shall begin and 
end at ten o’clock in the morning following the 
day of election. (1917, c. 136, sub-ch. 16, s. 17; 
C. S. 2857.) 


§ 160-307. Time for officers to qualify.—On 
Wednesday after the first Monday in May fol- 
lowing the adoption of any of the plans herein 
provided for, and biennially thereafter, the mayor- 
elect and the councilors-elect or commissioners 
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shall meet and be sworn to the faithful discharge 
of their duties. The oath may be administered by 
the city clerk or by any justice of the peace, and 
a certificate that such oath has been taken shall 
be entered on the journal of the city council. At 
any meeting thereafter the oath may be adminis- 
tered in the presence of the city council to the 
mayor, or to any councilor or commissioner ab- 
sent from the meeting on the first Wednesday 
after the first Monday in May. (1917, c. 136, 
sub-ch. 16, s. 18; C. S. 2858:) 


Art. 22. Different Forms of Municipal 
Government. 


Part 1. Plan “A.” Mayor and City Council 
Elected at Large. 


§ 160-308. How it becomes operative. — The 
method of city government herein provided for 
shall be known as Plan A. Upon the adoption 
of Plan A by a city in the manner prescribed by 
this subchapter, such plan shall become operative, 
and its powers of government shall be exercised, 
as prescribed herein and in article 21 of this 
chapter. (1917, c. 136, sub-ch. 16, Part II, Plan 
Aiise L2= Cysnessa) 


§ 160-309. Mayor’s election and term of office.— 
There shall be a mayor, elected by and from the * 
qualified voters of the city, who shall be the chief 
executive officer of the city. He shall hold office 
for the term of two years from Wednesday after 
the first Monday in May following his election 
and until his successor is elected and qualified. 
(1917 "e136, sub-ch. 16) Part ily Plan A yns. os Ce 
S. 2860.) 


Cross Reference.—As to election of mayor in municipali- 
ties not operating under one of forms of government pro- 
vided by the Act of 1917, see § 160-10. 


§ 160-310. Number and election of city council. 
—The legislative powers of the city shall be vested 
in a city council. In cities of five thousand in- 
habitants and under the city council shall con- 
sist of three; in cities’ of five thousand to ten 
thousand the city council shall consist of five; 
in cities of ten thousand to twenty thousand in- 
habitants, the city council shall consist of seven; 
and in all over twenty thousand inhabitants the 
city council shall consist of nine. The council- 
men shall be elected at large and from the 
qualified voters of the city. One of its members 
shall be elected by the council biennially as © 
mayor pro tem. At the first election held in a 
city after its adoption of Plan A, the councilors 
shall be elected to- serve for two years from Wed- 
nesday after the Monday in May following their 
election and until their successors are elected and 
qualified, and at each biennial city election there- 
after the councilors elected to fill vacancies 
caused by the expiration of the terms of council- 
ors shall be elected to serve for two years. The 
number of inhabitants shall be determined by 
the last United States government census or 
estimate. (1917, c. 136, sub-ch. 16, Part II, Plan 
A, s. 4; C. S. 2861.) 


§ 160-311. Salaries of mayor and councilmen.— 
The mayor shall receive for his services such 
salary as the city council shall by ordinance de- 
termine: Provided, however, that the salary of 
the mayor shall be within the following limits: 
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In cities of five thousand inhabitants and under, 
not less than three hundred nor more than one 
thousand dollars. In cities of five thousand to 


ten thousand inhabitants, not less than five hun- 


dred dollars nor more than fifteen hundred 
dollars. In cities of ten thousand to twenty-five 
thousand inhabitants, not less than one thousand 
nor more than three thousand dollars. In cities 


-of over twenty-five thousand inhabitants, not less 


than two thousand nor more than thirty-five 
hundred dollars. The number of inhabitants 
shall be determined by the last United States 
government census or estimate. The mayor 
shall receive no other compensation from the 
city, and his salary shall not be increased or 
diminished during the term for which he ‘is 
elected: Provided, however, that the council first 
elected under this plan shall fix by ordinance the 
salary within the above limits of the mayor first 
elected hereunder and. shall six months prior to 
the time of the expiration of its term fix by 
ordinance the salary within the above: limits of 
the mayor who shall succeed the first mayor 
under this plan, and each council shall thereafter 
fix by ordinance the salary of succeeding mayors, 
but such ordinance shall not be binding in case 
another plan shall be adopted during the term of 
office of such council. The council may by 
a two-thirds vote of all its members, taken by 
call of the “yeas”. and “nays,” establish a ‘sal- 
ary for its members not exceeding two hundred 
dollars each a year. Such salary may be reduced, 
but no increase therein shall be made to take ef- 
fect during the year in which the increase is 
voted. (1917, c. 136; sub-ch. 16, Part II, Plan A, 
e162) C? 5. 2862.) 


§ 160-312. Officers elected by city council.—All 
heads of departments and members of municipal 
boards, as their present terms of office expire, 
shall be elected by the city council: Provided, 
that the city council may by two-thirds vote at 


-any time abolish, alter, or establish such depart- 


ments and: boards as it may by ordinance deter- 
mine. A city attorney shall be. elected by the 
city council, and the council may also elect a city 
solicitor. (1917, c. 136, sub-ch. 16, Part II, Plan 
ese 8 CLS) 2863:) 

Cross Reference—As to election of officers by governing 
bodies of municipalities not operating under one of forms 
of government provided by the Act of 1917, see § 160-9. 

§ 160-313. Power of removal in mayor.—The 
mayor may, with the approval of a majority of 
the members of the city council, remove any head 
of a department or member of a board, other 
than governing board, before the expiration of 
his term of office. The person so removed shall 
receive a copy of the reasons for his removal, 
and he may, if he desires, contest the same be- 
fore the city council. He shall have the right 
tc be represented by counsel at such hearing. 
(1917, c. 136, sub-ch. 16, Part II, Plan A, s. 7; C. 
S. 2864.) 

§ 160-314. Veto power of mayor.—Every order, 
ordinance, resolution, and vote relative to the 
affairs of the city, adopted or passed by the city 
council, shall be presented to the mayor for. his 
approval. If he approves it, he shall sign it; if 
he disapproves it, he shall return it, with his ob- 
jections in writing, to the city council, which 
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shall enter the objections at large on its records, 
and again consider it. If the city council, not- 
withstanding such disapproval of the mayor, shall 
again pass such order, ordinance, resolution, or 
vote by a two-thirds vote of all the members of 
the city council, it shall then be in force; but 
such vote shall not be taken for seven days after 
its return to the city council. Every such order, 
ordinance, resolution, and vote shall be in force 
if it is not returned by the mayor within ten days 
after it has been presented to him. (1917, c. 136, 
Stib-ch.o16, Patt stile be lanivAsecwmoa.C. o.62860.) 


Plan “B.”’ Mayor and Council Elected 
by Districts and at Large. 


pane ee: 


§ 160-315. How it becomes operative. — The 
method of city government herein provided for 
shall be known as Plan B. Upon the adoption of 
Plan B by a city in the manner prescribed by 
this subchapter, such plan shall become operative, 
and its powers of government shall be exercised, 
as is prescribed herein and in article 21 of this 
Chapters (1917.c:91 36.) sub-chy 16), Laneenlly plan 
BS5s, 1.2 aoeesGo.) 


§ 160-316. Mayor’s election and term of office.— 
There shall be a mayor elected by and from the 
qualified voters of the city, who shall be the chief 
executive officer of the city. He shall hold office 
for the term of two years from Wednesday after 
first Monday in May following his election and 
until his successor is elected and qualified, and 
at each biennial city election thereafter the mayor 
shall be elected to serve for two years. (1917, ¢. 
136; sub-ch, 16.Part [1], Plan Bus. 3: C..S. 2867) 

Cross Reference.—As to election of mayor in municipali- 


ties not operating under form of government provided by 
the Act of 1917, see § 160-10. 


§ 160-317. City council, election and term of 
office.—The legislative powers of the city shall be 
vested in a city council. One of its members shall 
be elected biennially as its mayor pro tem. In cities 
of over eighty thousand (80,000) population, as 
shown by the last census, the city council or al- 
dermen shall consist of twelve members, one shall 
be elected from each ward by and from the quali- 
fied voters of that ward. On or before March 
1, 1933, the governing body of each city of over 
eighty thousand (80,000) inhabitants shall, and it 
is made mandatory on them to divide the said 
city into twelve wards as nearly equal as possible 
as to population. In cities having more than seven 
wards the city council shall be composed of twelve 
members, of whom. one shall be elected from each 
ward by and from the qualified voters of that 
ward, and the remaining members shall be elected 
by and from the qualified voters of the city. In 
cities having seven wards or less, the city council 
shall be composed of eleven members, of whom 
one shall be elected from each ward by and from 
the qualified voters of that ward, and the remain- 
ing members shall be elected by and from the 
qualified voters of the city. At the first election 
held in a city, after its adoption of Plan B, the 
councilors elected from each ward shall be elected 
to serve for two years from Wednesday after first 
Monday in May following their election and un- 
til their successors are elected and qualified; and 
at each biennial city election thereafter the coun- 
cilors elected to fill vacancies caused by the ex- 
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‘ piration of the terms of councilors shall be elected 
to serve for two years. (1917, c. 136, sub-ch. 16, 
Part III, Plan B, s. 4; 1933, c. 80, s. 1; C. S. 2868.) 

Cross Reference.—As to election of commissioners in mu- 
nicipality not operating under one of forms of government 
provided by the Act of 1917, see § 160-5. 

Editor’s Note.—Public Laws 1933, c. 80, added the third and 
fourth sentences relating to cities of over 80,000. 

§ 160-318. Officers elected by city council.—All 
heads of departments and members of munici- 
pal boards, as their terms of office expire, shall 
be elected by the city council: Provided, that the 
city council may by two-thirds vote at any time 
abolish, alter, or establish such departments and 
boards as it may by ordinance ‘determine. A 
city attorney shall be elected by the city coun- 
cil, and the council may also elect a city solicitor. 
(Otten 136 esub-Ciwl6-= arte lee blaneb eesemol 
C. S. 2869.) 

Cross Reference.—As to election of officers by commission- 
ers of municipality not operating under form of govern- 
ment provided by the Act of 1917, see § 160-9. 

§ 160-319. Power of removal in mayor.—The 
mayor may, with the approval of a majority of 
the members of the city council, remove any 
head of a department or member of a board be- 
fore the expiration of his term of office. The 
person so removed shall receive a copy of the 
reasons for his removal, and he may, if he de- 
sires, contest the same before the city council. 
He shall have the right to be represented by 
counsel at such hearing. (1917, c. 136). sub-ch. 
16, PartdL] LyPlanyB; sae C2 S52870)) 


§ 160-320. Salaries of mayor and council.—The 
mayor shall receive for his services such salary as 
the city council shall by ordinance determine: Pro- 
vided, however, that the salary of the mayor shall 
be within the following limits: In cities of five 
thousand inhabitants and under, not less than 
three hundred dollars nor more than one thou- 
sand dollars. In cities of five thousand to ten 
thousand inhabitants, not less than five hundred 
nor more than fifteen hundred dollars. In cities 
of ten thousand to twenty-five thousand inhabi- 


tants, not less than one thousand nor more 
than three thousand dollars. In cities of 
over twenty-five thousand inhabitants, not less 


than two thousand nor more than five thou- 
sand dollars, and it shall be mandatory that 
the mayor shall give his entire time and at- 
tention to the affairs of the city. The number of 
inhabitants shall be determined by the last United 
States government census or estimate. The may- 
or shall receive no other: compensation from the 
city, and his salary shall not be increased or di- 
minished during the term for which he is elected: 
Provided, however, that the council first elected 
under this plan shall fix by ordinance the salary 
within the above limits of the mayor first elected 
hereunder, and shall six months prior to the time 
of the expiration of its term fix by ordinance the 
salary, within the above limits, of the mayor who 
shall succeed the first mayor under this plan, and 
each council shall thereafter fix by ordinance the 
salary of the succeeding mayors; but such ordi- 
nance shall not be binding as to succeeding may- 
ors in case another plan shall be adopted during 
the term of office of such council. The council 
may by two-thirds vote of all its members, taken 
by call of the “yeas” and “nays,” establish a sal- 
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ary for its members not exceeding one hundred 
dollars each per year. Such salary may be reduced, 
but no increase therein shall be made to take ef- 
fect during the year in which the increase is voted. 
(1917;)-¢..136;isub-che16,4 Part +L uPlanv6s seers 
LOSS cash) 22s. Crswestis) 

Editor’s Note.—Public Taws 1933, c. 80, increased the sal- 
aries in cities of over 25,000 inhabitants from $3,500 to $5,000, 
and made it mandatory that the mayor should devote his en- 
tire time to city affairs. : 

§ 160-321. Supervisory power of mayor.—All 
heads of departments after their election by the 
city council or aldermen, as provided for by § 160- 
318, shall be under the direction, control and su- 
pervision of the mayor during their tenure of office 
and until discharged by law. (1933, c. 80, s. 3.) 


§ 160-322. Approval of contracts.——No contract 
or obligation of whatever nature shall be binding 
upon the city until first approved by the majority 
of the city council or aldermen, and approved and 
counter-signed by the mayor. (1933, c. 80, s. 4.) 


§ 160-323. Veto power in mayor.—E very order, 
ordinance, resolution, and vote relative to the 
affairs of the city, adopted or passed by the city 
council, shall be presented to the mayor for his 
approval. If he approves it, he shail sign it; if 
he disapproves it, he shall return it, with his ob- 
jections in writing, to the city council, which 
shall enter his objections at large on its records, 
and again consider it. If the city council, not- 
withstanding such disapproval of the mayor, 
shall again pass such order, ordinance, resolu- 
tion, or vote by a majority vote of all the mem- 
bers of the city council, it shall be in force; but 
such vote shall not be taken for seven days after 
its return to the city council. Every such order, 
ordinance, resolution, or vote shall be in force if 
it is not returned by the mayor within ten days 
after it has been presented to him. (1917, c. 136, 
sub-ch..16, Part 111, Plan B. s.8*\C is. 28720) 


Part 3. Plan “C.’? Commission Form of 
Government. 


§ 160-324. How it becomes operative. — The 
niethod of city government herein provided for 
shall be known as Plan C. Upon the adoption of 
Plan C by any city in the manner prescribed by 
this subchapter, such plan shall become operative, 
and its powers of government shall be exercised, 
as is prescribed herein and in article 21 of this 
chapter. .(LOl ec. SOasslb-ch. lO mbatiaiVem Euat 
Chea tres 15 ore OR Oar) 


§ 160-325. Board of commissioners governing 
body.—The government of the city and the gen- 
eral management and control of all of its affairs 
shall be vested in a board of commissioners, 
which shall be elected and shall exercise its pow- 
ers in the manner hereinafter set forth; and such 
board shall have full power and authority to 
enact laws and ordinances for the government 
and management of the city and all its depart- 
ments: (1917, c. 186, sub-ch? 16, Part@IWVy Plan 
Gicmssesieo CuSeesre) 

Cited in Abbott Realty Co. v. 
567, 152).S... 8. .686. 

§ 160-326. Number, power and duties of com- 
missioners.—The board of commissioners shall 
consist of three members, one of whom shall be 
mayor, and all of whom shall be elected by a 


Charlotte, 198 N. C. 564, 
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vote of the people@as hereinafter provided. One 
of the commissioners shall be elected and known 
as commissioner of public works; one of the 
commissioners shall be elected and known as 
‘commissioner of public safety; and the mayor 
shall be known as commissioner of administra- 
tion and finance. And the commissioners are 
hereby empowered to appoint, elect, employ, sus- 
pend, and discharge all other officers and em- 
ployees necessary for the operation and manage- 
ment of the city government and its various 
departments and activities, and to make all neces- 
sary rules and regulations for their government; 
and full power and authority is hereby granted 
the board of commissioners to enact all laws and 
ordinances for the proper government of the 
city. (1917, c. 136, sub-ch. 16, Part IV, Plan C, 
c. 2, s. 4; C. S. 2875.) 

Cited in Abbott Realty Co. v. Charlotte, 198 N. C. 564, 
567, 152 S. E. 686. 

§ 160-327. Power and duties of mayor.—The 
mayor shall be the chief executive officer of the 
city, and subject to the supervision of the board 
of commissioners, shall perform all duties per- 
taining to such office. He shall do and perform 
all duties provided or prescribed by. law or by 
the ordinances of the city not expressly delegated 
to any other person. He shall have general su- 
pervision and oversight over the departments 
and offices of the city government, and shall be 
the chief representative of the city, and shall re- 
port to the board any failure on the part of any 
of the officers of his or any other department to 
perform their duties, and shall preside at. all 
meetings of the board of commissioners. He 
shall sign all contracts on behalf of the city un- 
less otherwise provided by law, ordinance or res- 
olution of the board of commissioners; he shall 
have charge of and cause to be prepared and 
published all statements and reports required by 
law or ordinance or by resolution of the board 
of commissioners. (1917, c. 136, sub-ch. 16, 
areaty Plan C..cy 257 os Cao. 257 bs) 


§ 160-328. Commissioner of administration and 
finance: 

1. Purchasing Agent—The commissioner of 
administration and finance (who is also mayor) 
shall be the purchasing agent of the board of 
commissioners of the city, and all property, sup- 
plies, and material of every kind whatsoever 
shall, upon the order of the board of commis- 
sioners, be purchased by him; and when so pur- 
chased by him, the bills therefor shall be sub- 
mitted to and approved by the board of com- 
missioners before warrants are issued therefor. 
When such warrants are issued, they shall be 
signed by the commissioners and countersigned 
by some other person designated by the board 
of commissioners. 

2. Collector of Taxes and Other 
shall collect all taxes, water rents, license fees, 
franchise taxes, rentals, and all other moneys 
which may be due or become due to the city; he 
shall issue license or permits as provided by law, 
ordinance, or resolution adopted by the board of 
commissioners; he shall report the failure on the 
part of any person, firm or corporation to pay 
money due the city; and he shall report to the 
board of commissioners any failure on the part 


Dues.—He 
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of any person, firm, or corporation to make such 
reports as are required by law, ordinance, or or- 
der of the board of commissioners to be made, 
and he shall make such recommendations with 
reference thereto as he may deem proper. 

3. Supervision of Accounts.—He shall have 
charge of and supervision over all accounts and 
records of the city, and accounts of all officers, 
agents, and departments required by law or by 
the board of commissioners to be kept or made. 
He shall regularly, at least once in three months, 
inspect or superintend inspection of all records 
or accounts required to be kept in any of the 
offices or departments of the city, and shall cause 
proper accounts and records to be kept, and 
proper reports to be made. He shall recom- 
mend to the board methods of modern book- 
keeping for all departments, employees, and 
agents of the city, and shall, acting for the board 
of commissioners, audit or cause to be audited 
by an expert accountant, quarterly, the accogunts 
of every officer or employee who does or may 
receive or disburse money, and shall publish or 
cause to be published quarterly statements show- 
ing the financial condition of the city. He shall 
examine or cause to be examined all accounts, 
payrolls, and claims before they are acted on or 
allowed, unless otherwise provided by law or by 
order of the board of commissioners. 

4, Control of Employees.—He shall have con- 
trol of all employees of his department, and of 
all other officers and employees not by law, or- 
dinance. or resolution of the board of commis- 
sioners apportioned or assigned to some other 
department. The assessor, auditor, city clerk, 
city attorney, and their respective offices or de- 
partments, and .all employees therein, and all 
bookkeepers and accountants are apportioned 
and assigned to the department of administra- 
tion and finance, and shall be under the direction 
and supervision of the commissioner thereof. 

5. General Duties——In the absence or inability 
of any commissioner to act, he shall exercise 
temporary supervision over the department as- 
signed to such commissioner, subject, however, 
to the power of the board to substitute some 
one else temporarily to perform any of such du- 
ties. He shall do and perform any and all other 
services ordered by the board and not herein ex- 
pressly conferred upon some other department. 
(LO puree Some SUD-ChivehOy  battenliVen tla nee Gancumen 
g:1S8stCups 287%) 


§ 160-329. Commissioner of public works: 


1. Construction of Public Works.—The com- 
missioner of public works shall have authority 
and charge over all the public works not herein 
expressly given to some other department; the 
construction, cleansing, sprinkling, and repair of 
the streets and public places, the erection of 
buildings for the city, the making and construc- 
tion of all other improvements, paving, curbing, 
sidewalks, bridges, viaducts, and the repair 
thereof. - He shall approve all estimates of the 
city engineer of the cost of public works, and 
recommend to the board of commissioners the 
acceptance of the work done or improvement 
made, when completed according to comtract, 
and perform such other duties with reference to 
such other matters as may be required by law 
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ordinance, or order of the board of commission- 
ers. 

2. Control of Streets and Public Places.—The 
commissioner shall have supervision and control, 
and it shall be his duty to keep in good condition 
the streets, cemeteries, and public parks in the 
city or belonging to the city, subject to the su- 
pervision and control of the board of commis- 
sioners; he shall have control, management and 
direction of all public grounds, bridges, viaducts, 
subways, and buildings not otherwise assigned 
herein to some other department; he shall have 
supervision of the enforcement of the provisions 
of law and the ordinances relating to streets, 
public squares and places, cemeteries, and the 
control of the placing of billboards and _ street 
waste-paper receptacles. 

3. Control over Public Utilities—He shall have 
supervision over the public-service utilities not 
otherwise assigned to some other department, 
and,all persons, firms, or corporations rendering 
service in the city under any franchise, contracts, 
or grant made by the city or state, not otherwise 
assigned to some other department. He _ shall 
have control of the location of street-car tracks, 
telephone and telegraph wires, and other things 
placed by public-service corporations in, along, 
under, or over the streets, and shall report to 
the board of commissioners or city officers, as 
may be appointed by them to receive his reports, 
any failure of such person or corporation to ren- 
der proper service under a franchise granted by 
the city or state, and shall report any failure on 
the part of such person, firm, or corporation to 
observe the requirements or conditions of such 
franchise, contract, or grant. 

4. Control of Water System.—He shall have 
charge of the watersheds from which the city 
takes its supply of water, pumping stations, pipe 
lines, filtering apparatus, and all other things 
connected with or incident to the proper supply 
of water for the city; it shall be his, duty to act 
for the city, subject to the control of the board 
of commissioners, in securing all rights of way 
and easements connected with and necessary to 
the supply of water for the city; he shall have 
supervision and control of all buildings, grounds, 
and apparatus connected therewith and incident 
to the furnishing of water for the city; he shall 
superintend the erection of water tanks and lay- 
ing of water lines and the operation thereof. 

5. Control of Departments—The department 
of the city engineer, and all employees therein, 
the departments of streets, parks, cemeteries, 
buildings, and all employees in said departments, 
shall be under the supervision and control of the 
commissioner of public works; and he shall do 
and perform all other services ordered by the 
board, or that may be ordered by the board, not 
herein expressly conferred upon some other de- 
partment. (1917, c. 136, sub-ch. 16, Part IV, Plan 
OieJSi sts OG ceareh 


§ 160-330. Commissioner of public safety: 


1. Charge of Police Force—The commissioner 
of public safety shall have charge of the police 
force, subject to the supervision and control of 
the board of commissioners, and shall have power 
temporarily to supplant the chief of police and 
take charge of the department, and shall at all 


CH. 160. MUNICIPAL CORPORATIONS 


_and sewers. 


§ 160-330 


times have power to give direetions to the officers 
and all employees in the police department, and 
his directions shall be binding upon all such off- 
cers and employees, subject only to. the control 
of the board of commissioners. 
charge of the police stations, jails, and property 
and apparatus connected therewith, including city 
ambulance and patrol wagons used in connection 
with his department. 

2. Control of Fire Department.—He shall 
have the supervision and control, subject to the 
control of the board of commissioners, of the fire 
department, of all firemen, officers, and employees 
therein or connected therewith, and of all fire 
stations, property and apparatus connected there- 
with; he shall have power to supersede tempora- 
rily the chief of the fire department, and his 
orders to such department and all employees 
therein shall be binding upon the department. 

3. Traffic Regulations—He shall be charged 
with the duty of enforcing all ordinances and 
resolutions relating to traffic on the public 
streets, alleys, and public ways, on and across 
railway lines and through and over the cemetery- 
ways, public parks, and other public places. 

4. Health Regulations—He shall, subject to 
the supervision of the board of commissioners, 
have control of the laws, ordinances, and orders 


relating to the public health and sanitation, and. 


all health officers, employees of the city, con- 
nected with and under his department; and it 
shall be the duty of the board of commissioners 
to pass such ordinances and prescribe such rules 
and regulations and employ such persons as will 
be necessary to protect and preserve public health. 
He shall have control and supervision, through 
the health officer under his department, over pub- 
lic dumping grounds and dumps and city scaven- 
gers; he shall be charged, through his department, 
with the enforcement of all quarantine regula- 
tions, of keeping clean all streets, alleys, and pub- 
lic places, and with suppressing and removing 
conditions on private property within the city 
that are a menace to health or public safety. He 
shall be authorized to enter upon private prem- 
ises for the purpose of discharging the duties 
imposed upon him, and he shall cause to be 
abated all nuisances which may endanger or 
affect the health of the city, and generally do all 
things, subject to the control of the board of 
commissioners, that may be necessary and ex- 
pedient for the promotion of health and suppres- 
sion of disease. 

5. Sewer and Light Systems.—He shall have 
control and supervision over the sewer system, 
and shall have charge and control over the 
sewer inspector and all other officers and em- 
ployees connected with the department of lights 
He shall have supervision and con- 
trol over the lighting system of the city, and the 
management and direction of the lighting of the 
streets, alleys, and all other public places and 
grounds and all other places where city lights 
are placed; he shall be charged with the duty of 
seeing that all persons, firms, and corporations 
charged with the duty of supplying lights or wa- 
terpower perform the obligation imposed upon 
them by law, ordinance, or order of the board of 
commissioners. 

6. Control over Officers.—He shall have 
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charge of the electrical inspector, plumbing in- 
spector, building inspector, market house and the 
employees connected therewith and _ of all 
apparatus and property used therein; he shall 
have charge, supervision and direction of all 
officers and employees of the city connected with 
and under his department. He shall perform all 
other services ordered by the board of commis- 
sioners, or that may be ordered by the board of 
commissioners, not herein expressly conferred 
upon some other department. (OT Taalicwel3 6; 
Bibechei6, Part iv, Plan C t.dis. 8; C.5: 2879.) 


' § 160-331. Recommendations as to purchases.— 
It shall be the duty of each commissioner to 
recommend to the city purchasing agent the pur- 
chase of goods and the contract for all things 
necessary to be contracted for in his department, 
and these recommendations shall be submitted 
to the board of commissioners for its orders with 
respect thereto. (1917, c. 136, sub-ch. 16, Part 
ie Plat GacGe oO) 8095..C. 5.2850.) 


Cross Reference.—As to purchasing agent, see § 160-328, 
subsection 1. 


§ 160-332. General powers of board of commis- 
sioners.—The board of commissioners shall exer- 
cise all legislative powers, functions, and duties 
conferred upon the city or its officers. It shall 
make all orders for the doing of work or the 
making or construction of any improvements, 
bridges, or buildings. It shall levy all taxes, 
apportion and appropriate all funds, audit and 
allow all bills and accounts, payrolls, and claims, 
and order payment thereof. It shall make all 
assessments for the cost of street improvements, 
sidewalks, sewers, and other work, improve- 
ments, or repairs which may be specially as 
sessed. It shall make or authorize the making 
of all contracts, and no contracts shall bind or 
be obligatory upon the city unless either made 
by ordinance or resolution adopted by the board 
of commissioners or reduced to writing and 
approved by the board or expressly authorized 
by ordinance or resolution adopted by the board. 
All contracts and all ordinances and resolutions 
making contracts or authorizing the making of 
contracts shall be drawn by the city attorney, or 
submitted to such officer before the same are 
made or passed. All heads of departments, 
agents, and employees are the agents of the 
board of commissioners only, and all their acts 
shall be subject to review and to approval or 
revocation by the board of commissioners. Every 
head of department, superintendent, agent, em- 
ployee, or officer shall from time to time, as re- 
quired by law or ordinance, or when requested 
by the board of commissioners, or whenever he 
shall deem necessary for the good of the public 
service, report to the board of commissioners in 
writing respecting the business of his department, 
office, or employment, all matters connected 
therewith. The board of commissioners may by 


_ ordinance or resolution assign to a head of a de- 


partment, a superintendent, officer, agent, or em- 
ployee. duties in respect to the business of any 
other department, office, or employment, and 
such service shall be rendered without additional 
compensation. The board.of commissioners shall 


- elect and have authority over the city clerk, who 


shall be the clerk of the board of commissioners. 


CH. 160. MUNICIPAL CORPORATIONS 


§ 160-334 


The board of commissioners shall have charge of 
all matters pertaining to public health, and shall 
perform all duties belonging thereto. (1917, c. 
186). sub-cheel6nreartely se blan.Crce2 iss i101: 
C. S. 2881.) 


Cited in Abbott Realty Co. v. Charlotte, 198 N. C. 564, 
152 S. E. 686. 


§ 160-333. Commissioners’ service exclusive. — 
Each member of the board of commissioners 
shall devote his time and attention to the per- 
formance of the public duties to the exclusion of 
all other occupations, professions, or callings. 
(2907) C. "1367 sub-ch 16, Part Vy Plan’ C, c, 2; 
s. 12; C. S. 2882.) 


§ 160-334. The initative and referendum: 

at Ordinances Submitted by Petition—Any 
proposed ordinance may be submitted to the 
board of commissioners by petition signed by 
electors of the city equal to the number provided 
herein for recall of any official. ‘The signatures, 
verifications, authentications, inspections, certifi- 
cation, amendments, and submission of such 
petition shall be the same as provided for the 
removal of officials. 

2. Duty of the Board.—lIf the petition ac- 
companying the proposed ordinance be signed by 
the requisite number of electors, and contains a 
request that the ordinance be passed, or submit- 
ted to a vote of the people if not passed by the 
board of commissioners, such board shall either: 

a. Pass such ordinance without alteration 
within twenty days after attachment of the clerk’s 
certificate to the accompanying petition, or 

b. After the clerk shall attach to the petition 
accompanying such ordinance his certificate of 
sufficiency, the board of commissioners shal! 
forthwith submit the question to the qualified 
voters at a special election called for that pur- 
pose, or to a general election occurring within 
ninety days after the date of the clerk’s certifi- 
cate. If the petition is signed by not less than 
ten and less than twenty-five per cent of the 
electors as above defined, then the board of com- 
missioners shall within twenty days pass such 
ordinance without change or submit the same at 
the next general city election, 

3. Popular Vote Taken.—The ballots used 
when voting upon such ordinance shall contain 
these words: “For the Ordinance” (stating the 
nature of the proposed ordinance) and “Against 
the Ordinance” (stating the nature of the pro- 
posed ordinance). If the majority of the qualified 
electors voting on the proposed ordinance shall 
vote in favor thereof, such ordinance shall there- 
upon become a valid and binding ordinance of 
the city; and any ordinance proposed by petition, 
or which shall be adopted by a vote of the people, 
cannot be repealed or amended except by a vote 
of the people. Any number of proposed ordi- 
nances may be voted upon at the same election, 
in accordance with the provisions of this sec- 
tion, but there shall not be more than one special 
election in any period of six months for such pur- 
pose. 

4, Proposition for Repeal—The board of 
commissioners may submit a proposition for the 
repeal of any such ordinance, or for amendments 
thereto, to be voted upon at any succeeding 
general election; and should any such _ proposi- 
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tion so submitted receive a majority of the votes 
cast thereon at such election, such ordinance shall 
thereby be repealed or amended accordingly. 

5.  Publication—Whenever any ordinance or 
proposition is required by this subchapter to be 
submitted to the voters of the city at any election, 
the city shall cause such ordinance or proposition 
to be published once in a newspaper of general cir- 
culation in the city, such publication to be not 
more than twenty nor less than five days before 
the submission of such proposition or ordinance 
to be voted on. 

6. When Ordinance Takes Effect:— No ordi- 
nance passed by the board of commissioners, un- 
less otherwise expressly provided, except an 
ordinance for the immediate preservation of the 
public peace, health, or safety, which contains a 
statement of its urgency and is passed by a two- 
thirds vote of the board of commissioners, shall 
go into effect before twenty days from the time 
of its final passage and publication, as herein 
provided. 

7. Action upon Protest Filed.— If during the 
twenty days a petition, signed by electors of the 
city equal to the number prescribed herein to be 
signed to a petition for the recall of any official, 
protesting against the passage of such ordinance, 
be presented to the board of commissioners, the 
operation of such ordinance shall thereupon be 
suspended, and it shall be the duty of the board 
of commissioners to consider such ordinance, and 
if the same is not entirely repealed, the board of 
commissioners shall submit to the‘ qualified vot- 
ers the question of the repeal of such ordinance 
at an election to be held for that purpose in the 
manner and under the conditions herein provided 
for reference to voters of the question of recall of 
an pomeial.(191'7," Cease; ssub-ch. 6,4 eart of 
Plan rows see 16a Cu 28530) 


§ 160-335. Nomination of candidates: 


1. Nomination by Primaries.—AIl candidates 
to be voted for at all general municipal elec- 
tions, at which time a mayor, commissioners, 
or any other elective officers are to be elected 
under the provisions of this subchapter, shall be 
nominated by a primary election, and no other 
names shall be placed upon the general ballot ex- 
cept those nominated in such primary in the man- 
ner hereinafter prescribed. 

2. How Primaries Held.—The primary elec- 
tion for such nominations shall be held on the 
second Monday preceding all general municipal 


elections. The judges and other officers of 
election appointed for the general municipal 
election shall, whenever’ practicable, be the 


judges of the primary election, and it shall be 
held at the same place and in the same manner 
and under the same rules and regulations and 
subject to the same conditions, and the polls 
to be opened and closed at the same hours, as 
are required for the general election. 

3. Notice of Candidacy.—Any person desir- 
ing to become a candidate for nomination by 
the primary for the office of mayor or commis- 
sioner of either of the other two departments 
or any other elective office shall, at least ten 
days prior to the primary election, file with the 
clerk a statement of such candidacy in substan- 
tially the following form: 
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State of North Carolina—County of ......... 
Tithe. Bees , hereby give notice that I reside 
Atk. ete ae StTEcty wc hy MOM ae county of 
eee nN . State of North Carolina that, [sane 


candidate for nomination to the office of (may- 
or, or commissioner of a particular department, 
or other office) to be voted upon at the primary 
election to be held on, the Monday of 
ee ee , 19.., and I hereby request that my 
name be printed upon the official ballot for the 
nomination by such primary election for such 
office. 


(Signed) 

And he shall at the same time pay to the 
clerk, to be turned over to the city treasurer, 
the sum of five dollars. 

4, Publication of Names.—Immediately upon 
the expiration of the time for filing the petition 
of candidates, the city clerk shall cause to be 
published for three successive days in a daily 
newspaper of general circulation in the city, in 
proper form, the names of the persons as they 
are to appear upon the primary ballots. 

5. Ballots Prepared.—The clerk shall there- 
upon cause the primary ballots to be printed, 


ene @ 0 v0 6 © eels) one 


authenticated with a facsimile of his signature. 
Upon the ballot the names of the candidates 
for mayor, arranged alphabetically, shall be 


placed, with a square at the left of each name, 
and immediately below the words, “vote for 
one.” Following the names, 
in alphabetical order, shall appear the names of 
the candidates for the commissioners of the 
two other departments, respectively, with a 
square at the left of each name, and below the 
names of such candidates for each of the de- 
partments shall appear the words, “vote for 
one.” Like provision shall be made for the 
names of candidates for each other elective of- 
fice provided. by law. ‘The ballots shall be 
printed upon plain, substantial white paper, and 
shall be headed: ‘Candidates for nomination 
for mayor and commissioners of two other of- 
fices (naming them), of the city: of 
North Carolina, at the primary election,” 
shall have no party designation or mark what- 
ever. - 

6. Form of Ballots—The ballots shall be in 
substantially the following form: 

(Place a cross in the square preceding the 
names of parties you favor as candidates for 
the respective positions.) 

Official primary ballot. Candidates for nom- 
ination for mayor and commissioners and other 
offices (naming them) of the city of 


North Carolina, at the primary election. 
For Mayor (naming candidates). (Vote for 
one.) 


For Commissioner of the Department of Pub- 
lic Safety (names of candidates). (Vote for one.) 


For Commissioner of the Department of 
Public Works (names of candidates). (Vote for 
one.) 

Official ballot. Attest: 

(Signature teen eee City Clerk. 

7. Distribution of Ballots.— Having caused 


ballots to be printed, the city clerk shall cause 
to be delivered at each polling place a number 
of ballots equal to twice the number of votes 


cast in such polling precinct at the last general 


municipal election for mayor. 


likewise arranged . 
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8. Who Entitled to Vote——The persons who 
are qualified to vote at the succeeding munici- 
pal election shall be qualified to vote at such 
primary election, and shall be subject to chal- 
lenge made by any resident of the city, under 
such rules as may be prescribed by the board 
of commissioners, and such challenge shall be 
passed upon by the judges of election and reg- 
istrars: Provided, however, that the iaw appli- 
cable to challenge at a general municipal elec- 
tion shall be applicable to challenge made at 
such primary election. 

9. Ballots Counted—Judges of election shall, 
immediately upon the closing of the poils, count 
the ballots and ascertain the number of votes 
cast in such precincts for each of the candi- 
dates, and make return thereof to the city 
clerk, upon blanks to be furnished by the clerk, 
within six hours of the closing of the polls. 

10. Returns Canvassed.—On the day. follow- 
ing the primary election the city clerk, under 
the supervision and direction of the mayor, 
shall canvass such returns so received from all 
the polling precincts, and shall make and pub- 
lish in some newspaper of general circulation 
in the city, at least once, the result thereof. 
' The canvass by the city clerk chall be publicly 
made. 

11. Who to Be Candidates. — The two candi- 
dates receiving the highest number of votes for 
mayor, and the two candidates receiving the 
highest number of votes for commissioners for 
each of the respective departments, and the two 
candidates receiving the highest numberof votes 
for any other elective office, shall be the candi- 
dates, and the only candidates whose names 
shall be placed upon the ballot for mayor, com- 
missioners, and other elective offices at the 
next succeeding general municipal election. 
Provided, however, if any candidate for Mayor 
receives a majority of all the votes cast for the 


office of Mayor, or if any candidate for Com-~ 


missioner receives a majority of all the votes 
cast for the office of Commissioner of the De- 
partment for which such person is a candidate, 
then only the name of the candidate receiving 
a majority of all the votes cast for such posi- 
tion shall be placed upon the ballot for Mayor 
or Commissioner of such Department at the 
next succeeding general municipal _ election. 
(3017 c), 136, sub-ch. 16, Part LV, Plans C, ic 43 
1929, c. 32, s. 1; C. S. 2884.) 


Editor’s Note——The Act of 1929 added the proviso to sub- 
section 11 of this section. 


§ 160-336. Recall of officials by the people: 


1. Who may be Removed.—The holder of any 
elective office may be removed at any time by 
the electors qualified to vote for a successor of 
such incumbent. 

2. Petition Filed and Verified.—The proce- 
dure to effect the removal of an incumbent of an 
elective office shall be as follows: A _ petition 
signed by electors entitled to vote for a successor 
to the incumbent sought to be removed, equal in 
number to at least twenty-five per centum of the 
entire vote for all candidates for the office of 
mayor cast at the last preceding general munic- 
ipal election, demanding an election of a succes- 
sor of the person sought to be removed, shall be 
filed with the clerk, which petition shall contain 
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a general statement of the ground for which the 
removal is sought. ‘The signatures to the peti- 
tion need not all be appended to one paper, but 
each signer shall add to his signature his place 
of residence, giving the street and number. One 
of the signers of each such paper shall make 
oath before an officer competent to administer 
oaths that the statements therein made are true, 
as he believes, and that each signature to the paper 
appended is the genuine signature of the person 
whose name it purports to be. 

3. Clerk to Examine and Certify Sufficiency.— 

Within ten days from the date of filing such peti- 
tion the city clerk shall examine and from the 
voters’ register ascertain whether or not the peti- 
tion is signed by the requisite number of quali- 
fied electors, and he shall attach to the petition 
his certificate, showing the result of such exami- 
nation. If by the clerk’s certificate the petition 
is shown to be insufficient, it may be amended 
within ten days from the date of the certificate. 
The clerk shall, within ten days after such 
amendment, make like examination of the 
amended petition, and if his certificate shall show 
the same to be insufficient, it shall be returned to 
the person filing the same; without prejudice, 
however, to the filing of a new petition to the 
same effect. If the petition shall be deemed to 
be sufficient, the clerk shall submit the same to 
the board of commissioners without delay. 
. 4. Board to Order Primary.—If the petition 
shall be found to be sufficient, the board of com- 
missioners shall order and fix a date for holding 
a primary, as provided in cases preceding regular 
elections, the primary to be held not less than 
ten days or more than twenty days from the date 
of the clerk’s certificate to the board of commis- 
sioners that a sufficient petition is filed. li in the 
primary election any candidate receives a major- 
ity of all the votes cast, he shall be declared to 
be elected to fill out the remainder of the term 
of the officer who is sought to be recalled. If 
there be more than two candidates in such pri- 
mary and no one received a majority of al] the 
votes cast therein, then there shall be an election 
held within twenty days from the date of the 
primary, at which election the two candidates 
receiving the highest vote in the primary shall be 
voted for. Candidates’ names shall be placed on 
the ticket in the primary and election held, and 
the results canvassed, under the same rules, con- 
ditions, and regulations as are prescribed for the 
‘primaries preceding regular elections. The board 
of commissioners shall make or cause to be made 
publication for ten days of notice and all arrange- 
ments for holding such election, and the same 
shall be conducted, returned, and the results 
thereof declared in all respects as other city elec- 
tions. 

5. Candidate Elected Succeeds to Office. — 
The successor of any officer so removed shall. hold 
office during the unexpired term of his predecessor. 
Any person sought to be removed may be a 
candidate to succeed himself, and unless he re- 
quests otherwise in writing, the clerk shall place 
his name on the official ballot without nomina- 
tion. At such election, if some other person than 
the incumbent is elected, the incumbent shall 
thereupon be deemed removed from the office 
upon qualification of his successor. 
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6. Vacancy Filled—In case the party elected 
should fail to qualify within ten days after re- 
ceiving notification of election, the office shall be 
deemed vacant, and in that event the unexpired 
term shall be filled by election by the board, but 
the commissioner removed shall not be eligible 
to election by the board, and the person so 
elected by the board shall be subject to recall 
as other commissioners. If the incumbent re- 
ceives a majority of votes in the primary election 
he shall continue his office. 


7. Application of Method of Removal.—Such 
method of removal shall be cumulative and addi- 
tional to any other method provided by law. In 
the event any officer is recalled and any person 
is elected as his successor, the right of recall of 
such successor so elected shall be as in case of an 
officer originally elected. (1917, c. 136, sub-ch. 
16, PartelyPian- Cer 5s CPS.) 2885.) 

Power to Remove Officers.—“In 1 Dillon Mun. Corp. (4th 
Ed.), sec. 240, it is said: ‘The power to remove a corporate 
officer from his office for reasonable and just cause is one 
of the common-law incidents of all corporations.’ This doc- 
trine, though declared before, has been considered set- 
tled ever since Lord Mansfield’s judgment in the well known 
case of The King v. Richardson, 1 Burrows, 517. It is there 
denied that there can be no power of a motion unleés given 
by charter or prescription, and the contrary doctrine is as- 
serted, ‘that from the reason of the thing, from the nature 
of corporations, and for the sake of order and government, 


the power is incidental.’”? State v. Jenkins, 148 N. C. 25, 
27, 61 S. E. 608. 


§ 160-337. Salaries of officers—The mayor and 
commissioners shall have offices at the city hall. 
The compensation of the mayor and commission- 
ers shall be as follows: In cities of five thousand 
inhabitants and under, the mayor shall receive 
one thousand dollars and the commissioners each 
seven hundred and fifty dollars. In cities of five 
to ten thousand inhabitants the mayor shall re- 
ceive fifteen hundred dollars and the commis- 
sioners each one thousand dollars. In cities of 
ten to fifteen thousand inhabitants the mayor 
shall receive two thousand dollars and the com- 
missioners each fifteen hundred dollars. In 
cities of fifteen to twenty-five thousand inhabit- 
ants the mayor shall receive twenty-six hundred 
dollars and the commissioners each twenty-four 
hundred dollars. In cities of twenty-five to forty 
thousand inhabitants the mayor shall receive 
three thousand five hundred dollars ($3,500.00), 
and the commissioners each three thousand two 
hundred and fifty dollars ($3,250.00). In cities 
over forty thousand inhabitants the mayor shall 
receive six thousand dollars ($6,000.00) and the 
commissioners each five thousand five hundred 
dollars ($5,500.00). The number of inhabitants 
shall be determined by the last United States gov- 
ernment census or estimate. Every other officer, 
agent, employee, and assistant of the city govern- 
ment shall receive such salary or. compensation as 
the board of commissioners shall by ordinance 
provide, payable in equal monthly installments, 
unless the board shall order payments to be made 
at other intervals. (1917, c. 136, sub-ch. 16, Part 
IV,-Plan’ G)'c. 6; 1928, °c. 203;'1927, c; 243 °4C77S, 
2886.) 

Editor’s Note.—Prior to the amendment of 1923 the sal- 
aries of officers in all cities over 25,000 was the same as is 
now provided for cities from 25,000 to 40,000 inhabitants. By 
the amendment of 1923 the salaries of officers in cities over 


40,000 inhabitants was raised; the mayor to receive $4,500, 
and the commissioners each $4,250. By amendment of 1927 
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salaries of officers in cities having more than 40,000 inhabit- 
ants were raised again; the mayor to receive $6,000 and the 
commissioners each, $5,500. 


Part 4. Plan “D.” Mayor, City Council, and 
City Manager. 


§ 160-338. How it becomes operative. — The 
method of city government herein provided for 
shall be known as Plan D. Upon the adoption 
of Plan D by a city in the manner prescribed by 
article 21 of this subchapter, such plan shall 
become operative, and the powers of government 
of such city shall be exercised, as provided herein 
and in article 21. (1917, c. 136, sub-ch. 16, Part 
V,.Plan D,.ss..1,-2; C, S: 2887.) 


§ 160-339. Governing body.—The government 
of the city and the general management and con- 
trol of all its affairs shall be vested in a city coun- 
cil, which shall be elected and shall exercise its 
powers. in the manner herein and in article 
21 set forth, except that the city manager shall 
have the authority hereinafter specified. (1917, c. 
136,sub-ch, 16) Part VjLPlan ‘Dis 34+ Citas 288s) 


§ 160-340. Number and election of city councils. 
—The city council shall consist of five members, 
who shall be elected at large by and from the 
qualified voters of the city for a term of two 
years and until their successors are elected and 
qualified. (1917, c. 136, sub-ch. 16, Part V, Plan 
IDs ‘ond. Gt 2889;) 


Local Modification.—Mecklenburg, City of Charlotte: 
ce. 94, 187. 


1935, 


‘§ 160-341. Power and organization of city coun- 
cil—All the legislative powers of the city shall 
be vested in the city council. The city council 
elected as aforesaid shall meet at ten o’clock in 
the forenoon on Wednesday after the first Mon- 
day of May in each year, and the members of the 
city council whose terms of office then begin 
shall severally make oath before the city clerk 
or justice of the peace to perform faithfully the 
duties of their respective offices. The city coun- 
cil shall thereupon be organized by the choice 
from its members of a mayor, who shall hold his 
office during the term for which he was elected 
a member of the city council, and a mayor pro 
tem., who shall hold his office during the pleasure 
of the city council. The organization of the city 
council shall take place as aforesaid, notwith- 
standing the absence, death, refusal to serve, or 
nonelection of one or more of the members: 
Provided, that at least three of the persons en- 
titled to be members of the city council are pres- 
ent and make oath as aforesaid. Any member 
entitled to make the aforesaid oath, who was not 
present at the time fixed therefor, may make 
oath at any time thereafter. (1917, c. 136, 
sub-ch, 16, -Part’ V, Plan\D,\ s. 5; 1910,;5c.9370) 
s..1; C. S. 2890,) 

Local Modification.—Mecklenburg, City of Charlotte: 1935, 
c. 94, 

§ 160-342. Meetings regulated.—The city council 
shall fix suitable times for its regular meetings. 
The mayor, the mayor pro tem. of the city coun- 
cil, or any two members thereof, may at any time 
call a special meeting by causing a written no- 
tice, stating the time of holding such meeting 
and signed by a person or persons calling the 
same, to be delivered in hand to each member or 
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left at his usual dwelling place at least six hours 
before the time of such meeting. Meetings of 
the city council may also be held at any time 
when all the members of the council are present 
and consent thereto. (1917, c. 136, sub-ch. 16, 
Fart V¥, Plan D, s: 6> CoS22891.) 


Local Modification.—Mecklenburg, City of Charlotte: 1935, 
c. 94. 


§ 160-343. Quorum and conduct of business.— 
A majority of the members of the city council shall 
constitute a quorum. Its meetings shall be pub- 
lic, and the mayor, who shall be the official head 
of the city, shall, if present, preside and shall 
have the same power as the other members of 
the council to vote upon all measures coming be- 
fore it, but shall have no power of veto. In the 
absence of the mayor, the mayor pro tem. of the 
city council shall’ preside, and in the absence of 
both, a chairman pro tempore shall be chosen. 
The city clerk shall be ex officio clerk of the city 
council, and shall keep records of its proceed- 
ings; but in case of his temporary absence, or in 
case of a vacancy in the office, the city council 
may elect by ballot a temporary clerk, who shall 
be sworn to the faithful discharge of his duties, 
and may act as clerk of the city council until a 
city clerk is chosen and qualified. All final votes 
of the city council involving the expenditure of 
fifty dollars or over shall be by yeas and nays 
and shall be entered on the records. On request 
of one member, the vote shall be by yeas and 
nays, and shall be entered upon the records. 
Three affirmative votes at least shall be neces- 
sary for the passage of any order, ordinance, 
resolution, or vote. (1917, c. 136, sub-ch. 16, 
fare vy. Pian D;s. 7; C. S. 28922) 

Local Modification.—Mecklenburg, City of Charlotte: 1935, 
c. 94. 

§ 160-344. Vacancies in council—Vacancies in 
the city council shall be filled by the council for 
the remainder of the unexpired terms. (1917, c. 
ieoesmp-ch. 16;°Part 'V,-Plan Ds. 83° C7572893,) 


Local Modification.—Mecklenburg, City of Charlotte: 1935, 
c. 94. 


§ 160-345. Election of mayor.—The mayor shall 
be elected by the city council from among its 
own members, and shall hold office during the 
term for which he has been elected to the coun- 
cil. In case of a vacancy in the office of mayor, 
the remaining members of the council shall 
choose from their own number his successor for 
‘the unexpired term. (1917, c. 136, sub-ch. 16, 
Part V, Plan D, s. 9; 1919, c.. 60, s. 1; 1919, c. 270, 
sue, GC. S. 2894.) 


Local Modification.—Mecklenburg, City of Charlotte: 1935, 
c. 94. 


§ 160-346. Salaries of mayor and council.—The 
mayor shall receive for his services such salary 
as the city council shall by ordinance determine, 
not exceeding seven hundred dollars a year, and 
he shall receive no other compensation from the 
city. His salary shall not be increased or dimin- 
ished during the term for which he is elected. 
The council may, by a vote of not less than 
three members, taken by call of the yeas and 

nays, establish a salary for its members not ex- 
ceeding two hundred dollars a year for each. 
Such salary may be reduced, but no increase 
therein shall be made to take effect during the 
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year in which the increase is voted. (1917, c. 
136, sub-ch..16, Part. V, Plan D, s. 10; C. S. 2895.) 


Local Modification.—Mecklenburg, City of Charlotte: 1935, 
c. 94, 


§ 160-347. Election of treasurer; salary—The 
mayor and council may elect from their member- 
ship a treasurer by the method outlined above, 
and in addition to the salary allowed as a mem- 
ber of the council, such treasurer may be paid for 
his services as treasurer not exceeding three hun- 
dred dollars per annum. (1935, c. 180.) 


§ 160-348. City manager appointed.—The city 
council shall appoint a city manager, .who shall 
be the administrative head of the city govern- 
ment, and shall be responsible for the adminis- 
tration of all departments. He shall be ap- 
pointed with regard to merit only, and he need 
not be a resident of the city when appointed. He 
shall hold office during the pleasure of. the city 
council, and shall receive such compensation as 
it shall fix by ordinance. (1917, c. 136, sub-ch. 
165 Parte Ve PlaneWetsaal saa s-42890%) 


§ 160-349. Power and duties of manager.—The 
city manager shall (1) be the administrative head 
of the city government; (2) see that within the 
city the laws of the state and the ordinances, 
resolutions, and regulations of the council are 
faithfully executed; (3) attend all meetings of 
the council, and recommend for adoption such 
measures as he shall deem expedient; (4) make 
reports to the council from time to time upon the 
affairs of the city, keep the council fully advised 
of the city’s financial condition and its future fi- 
nancial needs; (5) appoint and remove all heads 
of departments, superintendents, and other em- 
ployees of the city. (1917, c. 136, sub-ch. 16, 
Battie Vee ani ssa a Cae oe Oso) 


Conceding that the city manager is an officer in the mean- 
ing of the Constitution, Art. XIV, § 7, yet the duties of his 
office in the cases set forth in this section for the time 
being can be performed ex officio by one of the council 
“ag mere auxiliary duties.” State v. Holmes, 207 N. C. 
293, 298, 176 S. E. 746. 

Cited in Nevins v. Lexington, 212 N. C. 616, 194 S. E. 293. 


§ 160-350. Appointment and removal of officers. 
—Such city officers and employees as the coun- 
cil shall determine are necessary for the proper 
administration of the city shall be appointed by 
the city manager, and any such officer or em- 
ployee may be removed by him; but the city 
manager shall report every such appointment 
and removal to the council at the next meeting 
thereof following any such appointment or re- 
moval. (1917, c. 136, sub-ch. 16, Part V, Plan 
Des 2357G. 5. 2898.) 

City of Charlotte has power to create the office of com- 
missioner of police or public safety. Riddle v. Ledbetter, 
216) Ni Cn-491575:.. SE. (2d) 542. 

§ 160-351. Control of officers and employees.— 
The officers and employees of the city shall per- 
form such duties as may be required of them by 
the city manager, under general regulations of 
the city council. (1917, c. 136, sub-ch. 16, Part 
V;. Plan <D,  s. 14; C,. §...2899.) 


Part 5. Plans “A” and “D,’ with Initiative, 
Referendum and Recall. 


§ 160-352. How submitted, and effect of adop- 
tion—There may be submitted as an addition to 
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Plans A or D “The Initiative and Referendum” 
and “Recall of Officials by the People,’ as set 
forth in Plan C, in which case all references to 
the board of commissioners shall apply to the 
mayor and council, and the petition for election 
and the ballots shall contain the name of the 
plan as “Plan A, with Initiative,’ Referendum, 
and Recall’; “Plan D, with Initiative, Referen- 
dum and Recall,’ and such plans shall be sub- 
mitted with such additions as provided in this 
subchapter for the submission of such plans. 
(1917,Jco 136, sub-chs 16,7 Partuy £..C pou 2c0d.) 


Art. 23. Amendment and Repeal of Charter. 


§ 160-353. “Home rule” or “Local self-govern- 
ment.”—Within the limitations prescribed by the 
constitution and now existing or hereafter en- 
acted general laws, any municipality may amend 
or repeal its charter or any part thereof or adopt 
a new ¢charter. The proposal to amend, repeal, 
or adopt may be initiated: (a) By the governing 
body of such municipality; (b) By any number 
of the qualified electors of such municipality 
not less than twenty-five per centum of qualified 
electors entitled to vote at the next preceding 
regular municipal election in such municipality. 
(1917, ConlsGy, subsch.216" Tart Vili ae eee aes: 
2902.) 


§ 160-354, Ordinances to amend or repeal char- 
ter: 

1. How Adopted. If any amendment, repeal, 
or adoption be initiated by the governing body 
of any municipality, the governing body shall at 
one of its regular meetings, and not less than six 
days after the introduction thereof, adopt by not 
less than a two-thirds vote of all its members an 
ordinance in which shall be recited in full the 
amendment, repeal, or adoption proposed; such 
ordinance shall also recite that such amendment, 
repeal, or adoption is, in the opinion of the 
governing body, for the best interest of the munic- 
ipality. 

2. Publication Made. It shall direct publica- 
tion over the name of the mayor or other chief 
officer of the municipality of a notice in substan- 
tially the following form (the blank spaces to 
be properly filled in): 

Notice of Amendment to Charter of 
(here insert name of municipality.) 

The governing body of (here insert name of 

municipality) at a regular meeting held on the 


Gay /OL eee mee , 19.., adopted a resolution 
as follows (here copy verbatim the resolution). 
Dated this Gay (Of Macca eee baer 6 
Dennett Che eee , Mayor. 


3. Submitted to Vote. The governing body 
shall in its resolution provide that the amend- 
ment, repeal, or adoption therein proposed shall 
not become effective until submitted to and ap- 
proved by a majority of the votes cast at a reg- 
ular municipal election or a special election called 
for that purpose, and such amendment, repeal or 
adoption shall be submitted to the qualified 
voters of the city at an election called and held 
for such purpose, or at a regular municipal elec- 
tion. Thereupon, if such amendment, repeal, or 
adoption shall have been approved by a majority 
of the votes cast as hereinbefore provided, such 
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adoption 


amendment, repeal, or shall become 
effective. 
4. Manner of Publication. The notice re- 


quired shall be published once a week for four 
successive weeks in a newspaper of general cir- 
culation in the municipality. (1917, c. 136, 
cyilayteal, Mas Ieee. WAIL Gey Oe te (Oe SSG ins).) 


§ 160-355. Officers to be voted for.—The goy- 
erning body of the town, if it submits the question 
of amending the charter of the town at a regu- 
lar election so as to provide for a different num- 
ber of members constituting the governing body 
of the town from that number provided for in 
the old charter, may also order an election to be 
held at said regular municipal election for the 
commissioners or members of the governing 
body provided for in the proposed amended 
charter, and at said election commissioners shall 
also be voted for as provided for under the old 
charter. If the proposed amendment is adopted, 
then the commissioners or members of the gov- 
erning body elected under the proposed amend- 
ment shall constitute the governing body of the 
town for the ensuing term. If the proposed 
amendment is not adopted, the commissioners 
or the members of the governing body of said 
town elected under the provisions of the old 
charter shall constitute the governing body of 
the town for the ensuing term. (1919, c. 334; C. 
S. 2904.) 


§ 160-356. Petition for amendment or repeal of 
charter: 

1. Nature of Petition—If any amendment, 
repeal, or adoption be initiated by the qualified 
electors of such municipality the same shall be 
by a petition signed by not less than twenty-five 
per centum of the qualified electors entitled to 
vote at the next preceding regular election in 
such municipality. The petition shall be appro- 
priately entitled and shall be addressed to the 
governing board of such municipality, and shall 
state in exact language the amendment, repeal, 
or adoption proposed; the petition need not be 
all on one sheet, and if on one or more than one 
sheet shall be verified by a freeholder in such mu- 
nicipality who is also a signer of such petition. 
The petition shall contain a request to the govern- 
ing body of the municipality to submit to the 
qualified electors thereof the amendment, repeal, 
or adoption as therein stated, either at a regular 
election or at a special election to be called for 
that purpose. It shall thereupon be the duty of 
the clerk of such municipality to examine the pe- 
tition for the purpose of ascertaining whether the 
same has been signed by the required number 
of qualified electors of the municipality, and the 
clerk shall certify to the governing body the re- 
sult of his investigation. 

2. Submitted to Vote-—Upon such certificate, 
it shall be the duty of the governing body to 
provide for submission to a vote of the amend- 
ment, repeal, or adoption proposed in the peti- 
tion, either at a regular election or at a special 
election to be called for that purpose, and if the 
amendment, repeal, or adoption shall be ap- 
proved by a majority of the votes cast, as here- 
inbefore provided, such amendment, repeal, or 
adoption shall become effective. (1917, c. 136, 
sub-ch. 16, Part VII, s..3; C. S:.2905.) 
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§ 160-357. Nature of verification.—Whenever 
verification of any petition is provided or re- 
quired to be made by this article, such verifica- 
tion shall consist of a written oath signed by the 
person making the same, which shall state in 
substance that the persons whose names appear 
signed to such petition were so signed by such 
persons respectively in the presence of the per- 
son making oath, and that, to the best of the 
knowledge and belief of the person making the 
oath, each of such persons is a qualified elector 
entitled to vote at the next preceding regular 
election in the municipality. (1927; cy 186; 
sib-ch. 16, Part V.LI, s. 4; Cz S.-2906:) 


§ 160-358. Laws controlling elections——When- 
ever any election, either regular or special, is 
provided or required to be held under this arti- 
cle, such election shall be held under such laws, 
either general or special, as are at the time of 
the holding of such election in force and effect 
with reference to such municipality. (1917, c. 
iso, subechy 16,7) Part) VI1,>s.%630C). S$: .2907.) 


§ 160-359. Several propositions voted on.—Any 
number of amendments or repeals may be initi- 
ated by one and the same resolution or petition, 
and whenever under this article an election is 
provided or required to be held, any number of 
such amendments or repeals may be submitted 
and voted upon at one and the same election. 
iOlGoec. 136, .sub-chy 16,7 Part (VL, si.6:4Ca-S: 
2908.) 


§ 160-360. Limitations as to holding special elec- 
tions.—No special election provided or required 
by this article shall, except as otherwise provided 
in this subchapter, be held within two months of 
the time of holding any regular municipal elec- 
tion in any municipality; not more than two spe- 
cial elections may be held under this article in 
any municipality within any one year. The 
elections, subject to the other provisions of this 
section, shall be held within three months from 
the date of the filing of the petition. Any elec- 
tion heretofore called within three months from 
the date of filing any petition under this section 
and related sections is hereby validated. (1917, 
Pmaso.subschiei6; PartaVIL srt; 1921) c8S6;'C 
S. 2909.) 


Editor’s Note.—By amendment of 1921 the last sentence 
to this section was added, and the words “within three 
months” in the next to the last sentence were substituted 
for “not less than three months.” 


§ 160-361. Adoption or change certified and re- 
corded.—Upon the amendment, repeal, or adop- 
tion of a charter of any municipality as provided 
in this article, the governing body shall cause to 
be certified to the secretary of the municipal 
board of control a copy of such amendment, re- 
peal, or adoption duly certified by its clerk and 
under the seal of such municipality; the copy so 
certified shall be recorded in the office of the 
secretary of state, and a copy shall be so certi- 
fied by the secretary of state to the clerk of the 
superior court of the county in which such mu- 
nicipality is situated and recorded in the office 
of the clerk; the record therein provided for, ei- 
ther in the office of the secretary of state or in 
the office of the clerk of the superior court, shall 
be evidence in all the courts of this state. (1917, 
c. 136, sub-ch. 16, Part VII, s. 9; C..S. 2910.) 
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§ 160-362. Adoption or change ratified by vote. 
—Whenever any amendment, repeal, or adoption 
of a charter of any municipality is submitted 
under the provisions of this article to the quali- 
fied electors of such municipality, such amend- 
ment, repeal, or adoption shall not become effec- 
tive unless and until the same shall have been 
approved by a majority of the votes cast at the 
election and the result of the election thereon 
canvassed, determined, and declared as provided 
by, law. (19177 .c) 186, sub-ch.- 16,) Part VII; 
$101, Co. Se Bont) 


§ 160-363. Plan not changed for two years.— 
When any municipality shall, as provided in this 
subchapter, adopt any one of the plans as set 
forth in this subchapter, no amendment, repeal, 
or adoption of such plans shall be made until and 
after the expiration of two years from the date 
of the adoption of such plan. (1917, c. 136, sub- 
Ciloweattay tls ust Ces fools.) 


Art. 24. Elections Regulated. 


§ 160-364. Laws governing elections.—All elec- 
tions called and held by any city for any purpose 
under the provisions of this subchapter shall be 
held under, governed and controlled by the laws 
in force at the time of such election governing 
and controlling regular and special municipal 
elections of such city in so far as they are appli- 
cable and not inconsistent with the provisions of 
this subchapter, and where not otherwise pro- 
vided by law. (1917, c. 136, sub-ch. 16, Part 
WARIS <3 ole eS eB ais} 


§ 160-365. Publication of notice—Except as 
otherwise provided in this subchapter, notice of 
every special election held in any city shall be 
published in a newspaper of general circulation in 
such city at least once a week for four weeks pre- 
ceding the date of such election, and posted for 
thirty days at the door of the building in which 
the governing body holds its meetings and three 
other public places. in the city. Such notice shall 
set forth the date and hours of such elections, 
the proposition to be voted on thereat, the l!oca- 
tion of the polling places, and, in the event a 
new registration is ordered for such election, 
shall so state and set forth the dates of opening 
and closing the registration books and the names 
and addresses of the several registrars in charge 
thereoiay (191 7-cos 136.) Sub-ch.e ica bartev cle 
ghiie’ GerS? 2984.) 


§ 160-366. Time for holding elections.—I{ any 
city shall adopt any one of the plans of govern- 
ment provided for in this subchapter during the 
year nineteen hundred and seventeen, the election 
of city officers under such plan shall be held on 
Tuesday after the first Monday in May following 
the adoption of such plan, and the regular munic- 
ipal elections of such city shall take place bien- 
nially thereafter. (1917, c. 136, sub-ch. 16, Part 
WAAL, Spell MC Ses Babs) ' 


SUBCHAPTER III. MUNICIPAL, FI- 
NANCE ACT 


Art. 25. General Provisions. 


§ 160-367. Short title—This subchapter may be 
cited as “The Municipal Finance Act, 1921,” 
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(LOL eM assis OO ee US hese 3(1)3 GSC. 
8 (Stigs Bx Sess Svic,? 106;48. TCS ri201es) 

Cross References.—As to validation of ‘municipal bonds, 
see §$ 159-50 et seq. As to local government acts, see 
chapter 159. As to application of sinking funds to purchase 
of municipality’s own bonds, see §§ 153-148 and 153-150. 

Editor’s Note.—An attempt was made to amend and re- 
enact the Municipal Finance Act by Public Laws 1921, c. 
8. The amended and reenacted law was declared uncon- 
stitutional in its entirety in Allen v. Raleigh, 181 N. C. 
453, 107 S. E. 463, as a result of failure of the General As- 
sembly to comply with Art. II, § 14 of the North Caro- 
lina Constitution in enacting it. The attempted amend- 
ment and reenactment was thereafter accomplished by Pub- 
lic Laws, Ex. Sess. 1921, c. 106. 

Applicability to School Districts—This Act does not deal 
with school districts. It, therefore, does not repeal the 
Acts of 1915, ch. 722. Waters v. Com’s, 186 N. C. 719, 120 
S. E. 450. 


§ 160-368. Meaning of terms.—In this subchap- 
ter, unless the context otherwise requires the ex- 
pressions: ; 

“Bond ordinance’ means an ordinance author- 
izing the issuance of bonds of a municipality; 

“Clerk” means the person occupying the posi- 
tion of clerk or secretary of a municipality; 

“Financial officer” means the chief financial of- 
ficer of a municipality; 

“Funding bonds” means bonds issued to pay or 
extend the time of payment of debts not evi- 
denced by bonds. 

“Governing body” means the board or body in 
which the general legislative powers of a munici- 
pality are vested; 

“Local improvement” means any improvements 
on property the cost of which has been or is to be 
specially assessed in whole or in part; 

“Municipality” means and includes any city, 
town, or incorporated village in this state, now or 
hereafter incorporated; 

“Necessary expenses” means the necessary ex- 
penses referred to in section seven of article seven 
of the constitution of North Carolina; 

“Publication” includes posting in cases where 
posting is authorized by this subchapter as a sub- 
stitute for publication in a newspaper; 

“Refunding bonds” means bonds issued to pay 
or extend the time of payment of debts evi- 
denced by bonds. 

“Special assessments” means special assessments 
for local improvements, levied on abutting prop- 
erty or other property specially benefited, or on 
street railroad companies or other companies or 
individuals having tracks in streets or highways, 
and “specially assessed” has a _ corresponding 
meaning). (1997,"¢. 138s) 21919 sc. 178, Se ate): 
1919; 6)" 285, S213 "192i cr 8,08. Tyr Bx, Sess, 1920, 
C7 106,08. 1 193i Ce. O0nas. AOL aos Cre cOO Sees 
C. S. 2919.) 


Editor’s Note-—By amendment, Ex. Sess. 1921 the pro- 
vision as to the determination of who is chief financial offi- 
cer being left to the determination of governing body was 
omitted. 

Prior to Public Laws 1933, c. 259, this section, in the defini- 
tion of ‘funding bonds” and “refunding bonds” limited such 
bonds to those issued for the payment of debts “incurred 
before July first, one thousand nine hundred and _ thirty- 
one.’ The quoted clause was deleted by the amendment. 


§ 160-369. Publication of ordinance and notices, 
—An ordinance or notice required by this sub- 
chapter to be published by a municipality shall be 
published in a newspaper published in the munic- 
ipality, or, if no newspaper is published therein, 
in a newspaper published in the county and cir- 
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culating in the municipality, or, if theré is no such 
newspaper, the ordinance or notice shall be posted 
at the door of the building in which the governing 
body usually holds its meetings and at three 
other public places in the municipality. (1917, c. 
188; 552.3¢:1919, col78)'s2:31C3) 5 1027, 66) eat ie, 
Sess) 1921) %c71106s) 19 CN Ss2920)) 


§ 160-370. Application and construction of sub- 
chapter.—This subchapter shall apply to all mu- 
nicipalities. Every provision of this subchapter 
shall be construed as being qualified by constitu- 
tional provisions, whenever such construction shal! 
be necessary in order to sustain the constitutional- 
ity of any portion of this subchapter. If any por- 
tion of this subchapter shall be declared uncon- 
stitutional, the remainder shall stand, and the 
shal] be ex- 
scindéd. (1917, c. 138, ss. 4, 5; 1919, c. 178,58. 
3.(4)7) (5 ys 19200, 68 8) Forat = ex Sens So 1 anc me OR 
Stir omeveia) 


Art. 26. Budget and Appropriations. 


§ 160-371. The fiscal year.—The fiscal year of 
every municipality shall begin on the first day 
of July, one thousand nine hundred thirty-one, 
and on the first day of July in. each year there- 
after, ((1917)*c; 488, s. 63" 1919, Yen 178, sNant6)s 
1921, c. 8, s. 1; Ex. Sess. 1921, c. 106, s. 1; 1931, 
c. 60, s. 66; C. S. 2922.) 

Editor’s Note.—Prior to the 1931 amendment the fiscal 
year of a municipality began either on the first day of June 
or September as the governing body might determine. 

§ 160-372. Special revolving fund for munici- 
palities to supplant borrowing money on antici- 
pations.—In order to avoid the necessity of bor- 
rowing money in anticipation of the receipt of 
taxes and revenues or the proceeds of the sale of 
bonds, a municipality may by ordinance create a 
special revolving fund and with the consent of 
the Local Government Commission, provide for 
raising the same to be used in anticipation of the 
receipt of such moneys and to be replenished by 
means of such moneys when received. With- 
drawals of money from said fund shall be made 
only for the purposes and within the amounts and 
for the periods and upon the conditions stated 
in §§ 160-373, 160-374 and/or 160-375, in re- 
spect to the borrowing of the money. Such 
withdrawals shall not be made unless approved 
by the Local Government Commission in the 
same manner as loans made under said sections. 
No ordinance creating such a fund shall be re- 
pealed or amended so as to divert or reduce the 
amount of the fund, without the approval of said 
Commission as to necessity or expediency. (1931, 
GHGvMse 47:) 


Cited in Bryson City Bank v. Bryson City, 213 N. C. 165, 
195°S. E. 398. 


Art. 27. Temporary Loans. 


§ 160-373. Money borrowed to meet appropria- 
tions —A municipality may borrow money for 
the purpose of meeting appropriations made for 
the current fiscal year, in anticipation of the col- 
lection of the taxes and revenues of such fiscal 
year, and within the amount of such appropria- 
tions. Such loans shall be paid not later than the 
tenth day of October in the next succeeding fiscal 
year. Provision shall be made in the annual bud- 
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get and annual appropriation ordinance of each 
fiscal year for the payment of all unpaid loans 
predicated upon the taxes and revenues of the 
previous fiscal year. (1917, c. 138, s. 12; 1919, c. 
DTS praia! (1S) 9205 c8y isis, Ex, Seése.s1921,)¢: 
UOGres puke) 


Cross References.—As to the power of the governing body 
to delegate authority to fix face amount, rate of interest, 
time of maturity, place of payment, etc., see § 159-43. As 
to application to local government commission for issuance 
of notes, see §§ 159-7 et seq. 


§ 160-374. Money borrowed to pay judgments or 
interest.—For the purpese of paying a judgment 
recovered against a municipality, or paying the 
principal or interest of bonds due or to become 
due within two months and not otherwise ade- 
quately provided for, a municipality may borrow 
money in anticipation of the receipt of either the 
revenues of the fiscal year in which the money is 
borrowed or the revenues of the next succeeding 
fiscal year. Such loans shall be paid not later than 
the end of such next succeeding fiscal year. In 
the event, however, that a judgment or judgments 
against a municipality amount to more than one 
cent per hundred dollars of the assessed valuation 
of taxable property of the municipality for the 
year in which taxes were last levied before the re- 
covery of the judgment, a loan to pay the judg- 
ment may be made payable in not more than five 
substantially equal annual installments, beginning 
within one year after the loan is made. For the 
purpose of paying or renewing notes evidencing 
indebtedness incurred before July first, one thou- 
sand nine hundred thirty-three, and authorized by 
this subchapter as amended, to be funded, any 
municipality may issue new notes from time to 
time until such indebtedness is paid out of reve- 
nues or funded into bonds. Such new notes may 
be made payable at any time or times not later 
than five years after the first day of July, one 
thousand nine hundred thirty-three, notwithstand- 
ing anything to the contrary in this section. 

In addition to the foregoing powers, a munic- 
ipality may borrow money for the purpose of re- 
funding or funding the principal or interest of 
bonds due or to become due within two months and 
not otherwise adequately provided for, and such 
loans shall be paid not later than the end of the 
next succeeding fiscal year following the fiscal 
year within which they are made: Provided, how- 
ever, if such loans, or any renewals thereof, shall 
/not be paid within the fiscal year in which the 
same are made, the governing body shall in the 
next succeeding fiscal year levy and collect a tax 
ad valorem upon the taxable property in the mu- 
nicipality sufficient to pay the principal and inter- 
est thereof. (1919, c. 178, s. 3 (12); 1921, c. 8, s. 
1; Ex. Sess. 1921, c. 106, s. 1; 1931, c. 60, s. 64; 
1933, c. 259, s. 1; 1939, c. 231, s. 1; C. S. 2933.) 

Editor’s Note.—By amendment of Ex. Sess. 1921 this sec- 
tion was made applicable to a judgment or judgments, and 
bonds, where before the amendment it provided for “a judg- 
ment’? and debts. 

The Act of 1931 added the last two sentences to the first 
paragraph. 

- Public Laws 1933, c. 259, changed the time mentioned in 
this section from January 1, 1931, to July 1, 1933. 

The 1939 amendment added the second paragraph. 

City May Anticipate Collection of Taxes.—Where the levy 
of the taxes had been approved by the qualified voters of 


the city, the city, under this section, has the authority to 
borrow money to pay judgments in anticipation of the col- 
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lection: of the taxes validly levied for that purpose. Ham- 
mond v. Charlotte, 206 N. C. 604, 175 S. E. 148. 


§ 160-375. Money borrowed in anticipation of: 


bond sales.— At any time after a bond ordinance 
has taken effect as provided in article 28 here- 
in, a municipality may borrow money for the 
purposes for which the bonds are to be issued, 
in anticipation of the receipt of the proceeds of 
the sale of the bonds, and within the maximum 
authorized amount of the bond issue. Such loans 
shall be paid not later than three years after the 
time of taking effect of the ordinance authoriz- 
ing the bonds upon which they are predicated. 
The governing body may, in its discretion, retire 
any such loans by means of currént revenues, 
special assessments, or other funds, in lieu of re- 
tiring them by means of bonds: Provided, how- 
ever, that the governing body, before the actual 
retirement of any such loan by any means other 
than the issuance of bonds, under the bond or- 
dinance upon which such loan is predicated, shall 
amend or repeal such ordinance so as to reduce the 
authorized amount of the bond issue by the 
amount of the loan to be so retired. Such an 
amendatory or repealing ordinance shall take ef- 
fect upon its passage and need not be published. 
(LOL EmASS) 92133191 9j0.c: 1 78;-9497 C18)-6 192420 
Sige Exe Sess: 19215" 6) 106,45. 14> CS 298e) 


Editor’s Note.—This section was re-enacted without change 
by Public Laws Ex. Sess. 1921. 


. § 160-376. Notes issued for temporary loans.— 
Negotiable notes shall be issued for all moneys 
borrowed under the last three sections. Such 
notes may be renewed from time to time and 
money may be borrowed upon notes from time to 
time for the payment for any indebtedness evi- 
denced thereby, but all such notes shall mature 
within the time limited by said sections for the 
payment of the original loan. No money shall be 
borrowed under said sections at a rate of interest 
exceeding the maximum rate permitted by law. 
The said notes may be disposed of by public or 
private negotiations as provided in the Local 
Government Act. The issuance of such notes 
shall be authorized by resolution of the govern- 
ing body, which shall fix the actual or maximum 
face amount of the notes and the actual or maxi- 
mum rate of interest to be paid upon the amount 
borrowed. The governing body may delegate to 
any officer the power to fix said face amount, and 
rate of interest within the limitations prescribed 
by said resolution. All such notes shall be exe- 


cuted in the manner provided in § 160-393 of this. 


subchapter in relation to bonds. ‘They shall be 
submitted to and approved by the attorney for the 
municipality before they are issued, and his writ- 
ten approval indorsed on the notes. The resolu- 
tion authorizing issuance of notes for money bor- 
rowed under § 160-374 for the purpose of refund- 
ing or funding principal or interest of bonds shall 
contain a description of the bonds the principal 
or interest of which is to be so paid, including the 
respective amounts of such principal or interest 
and the date or dates on which the same is due 
(1917, c. 138, s. 14; 1919, c. 178, s. 
Bp L4) pebo2lyi ches, seiliee xs Sess4 1021 seadoews, 
b3) 1931; 2985 1939,%e, 2815 si 13.Co Sx 2935.) 


Cross Reference.—As to sale of notes at public or private 
sale, see §§ 159-13, 159-14, and 159-15. 
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Editor’s Note——By the amendment of Ex. Sess. 1921 ne- 
gotiable notes were provided for instead of ‘‘notes’’ as was 
formerly provided, and provision was made for maximum 
tate of interest instead of six per cent as was formerly spec- 
ified. Provision was also made for private or public ne- 
gotiation, and the power to fix the face amount was vested 
in “any officer’ appointed by the governing body instead of 
as was formerly provided “‘the financial officer or chief exec- 
utive officer.” 

The Act of 1931 substituted “three” for the word two 
formerly appearing in the first sentence of this section. 

The 1939 amendment added the last sentence. 


Art. 28. Permanent Financing. 


§ 160-377. Not applied to temporary loans. 
The provisions of.this article shall not apply to 
temporary loans made under article 27, unless 
otherwise provided in said article. (1917, c. 138, 
Sito. 4919 7c wl 78.8. 0oy (lols Se dtCa Ss en Lek 
Sessncllcl. Cal UGS by oe oe oeb.) 


Editor’s Note.—By the amendment of Ex. Sess. 
application of this article was qualified by adding 
six words. 

In General.—Prior to the decision of the Supreme Court 
of the State in Fawcett v. Mt. Airy, 134 N. C. 125, 45 S. 
E. 1029, 63 L. R. A. 870, 101 Am. St. Rep. 825, December 
18, 1903, it was held that the construction and maintenance 
of a system of light, water and sewerage was not within 
the meaning of the words ‘‘necessary expenses,’ as used 
in the State Constitution, Art. 7, sec. 7. In that case the 
court, in an opinion written by Justice Montgomery, ex- 
pressly overruled the earlier cases. Mayo v. Commissioners, 
122 N. C. 5, 29 S. EB. 343, 40 IL. R. A. 163. This decision has 
been uniformly, and in a large number of cases cited in the 
Annotated Edition of the 134th Volume, approved and has 
been and is now the fixed, accepted law of the State. Connor 
& Cheshire, Anno. Const. 319. In accordance with these 
decisions the Legislature enacted the Municipal Financé 
Act. Hill v. Elizabeth City, 291 Fed. 194, 210. 

Cited in Twining v. Wilmington, 214 N. C. 655, 200 S. E. 416. 





1921 the 
the last 


§ 160-378. For what purpose bonds may be is- 
sued.-A municipality may issue its negotiable 
bonds for any one or more of the following pur- 
poses: 

1. For any purpose or purposes for which it may 
raise Or appropriate money, except for current ex- 
penses. 

2. To fund or refund a debt of the municipality 
if such debt be payable at the time of the passage 
of the ordinance authorizing bonds to fund or re- 
fund such debt or be payable within one year 
thereafter, or if such debt, although payable more 
than one year thereafter, is to be cancelled prior to 
its maturity and simultaneously with the issuance 
of the bonds to fund or refund such debt. The 
word “debt” as used in this subsection two in- 
cludes all valid or enforceable debts of a munici- 
pality, whether incurred for current expenses or 
for any purpose. It includes debts evidenced by 
boncs, bond anticipation notes, revenue anticipa- 
tion notes, judgments and unpaid interest on said 
debts accrued to the date of the bonds issued. 
Bond anticipation notes evidencing debts incurred 
before July first, one thousand nine hundred thirty- 
three, may, at the option of the governing body, 


be retired either by means of funding bonds is- - 


sued under this section or by means of bonds in 
anticipation of the sale of which the notes were 
issued. It also includes debts assumed by a mu- 
nicipality as well as debts created by a munici- 


pality. Furthermore, the said word “debt” as 
used in this section includes the principal of and 
accrued interest on funding bonds, refunding 


bonds, and other evidences of indebtedness here- 
tofore or hereafter issued. "The above enumera- 
tion of particular kinds of debt shall not be con- 
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strued as limiting the word “debt” as used in this 
section, the intention being that said word shall 
include debts of every kind and character. Bonds 
hereafter issued to fund or refund interest may, at 
the option of the governing body, be named or 
designated as certificates of indebtedness. No 
interest accruing after the year one thousand nine 
hundred forty-two shall be funded or refunded. 
(1917, c. 138, s. 16; 1919, c. 178, s. 3 (16); 1921, c. 
8 sl ds Hx. Sess, W921 M06 s 41-1931, coo, = 
48; 1933, c. 259, s. 1; 1935, c. 302, s. 1; 1939, c. 231, 
SO e519438 NC) Ass CHS H293 77) 


Cress Reference.—As to necessity of 
government commission for issuance of 

Editor’s Note.—By amendment of Ex. Sess. 1921 ‘“negoti- 
able bonds’? were specified instead of ‘‘bonds,’”? and the 
date prior to which they were incurred was changed from 
March seventh, 1917 to December fifth, 1921. The Act of 
1931 changed the date to July first, 1931. The 1921 act pro- 
vided that bonds should not be issued to refund serial bonds 
which mature in installments as provided in § 160-391. The 
provision, as amended by the 1931 act, was striken out by 
the 1933 act which inserted the third and fourth sentences 
of subsection 2 and omitted the limitation that the debt 
must have been incurred before July 1, 1931. 

The amendment of 1935 substituted the word “incurred” 
for the word “issued” in the second sentence of subsec- 
tion 2. It also added the last four sentences of that sub- 
section beginning with the words “Furthermore, the said 
word debt,” etc. 

The 1939 amendment substituted ‘‘forty’’ for “thirty-eight” 
in the last line of this section. 

The 1943 amendment substituted “forty-two” for ‘“‘forty”’ 
in the last line of this section. ’ 

Power to Hold Election Implied.—This section impliedly 
confers the power to hold the necessary election. Hailey v. 
Winston-Salem, 196 N. C. 17, 21, 144 S. E. 377. 

Bonds Issued by School Trustees.—The board of trustees 
of a city school is an official board of the city and under 
this section bonds may be issued to pay the indebtedness 
they have incurred in operating the school. Jones v. New 
Bern, 184 N. C. 131,°113 S. E. 663. 

Refunding Bond.—Under the provisions of this and the 
following section an ordinance authorizing the issuance of 
refunding bonds need not be submitted to the voters. A 
municipal corporation does not contract a debt. within the 
meaning of Art. VII, § 7, of the Constitution, when under 
statutory authority it issues bonds to refund bonds which 
at the date of the issuance of the refunding bonds are valid 
and enforceable obligations of the municipality’ Bolich v. 
Winston-Salem, 202 N. C. 786, 164 S. E. 361. 

Issuance of Bonds Pursuant to Section Not Enjoined. — 
The authority to issue valid bonds for the erection and 
maintenance of a public hospital with the approval of its 
voters is conferred on a municipality by this section and § 
160-230, and where the other statutes relevant have been 
duly followed, the bonds so issued are a valid obligation of 
the town issuing them, and their issuance will not be en- 
joined by the courts. Burleson vy. Spruce Pine Board of 
Aldermen, 200° N. C. 30, 156.S:- Eh." 241. 


application to local 
bonds, see § 159-7, 


§ 160-379. Ordinance for bond issue: 


1. Ordinance Required—AIl bonds of a mu- 
nicipality shall be authorized by an _ ordinance 
passed by the governing body. 

2. What Ordinance Must Show.—The ordinance 
shall state: 


a. In brief and general terms the purpose for 
which the bonds are to be issued, including, in the 
case of funding or refunding bonds a brief de- 
scription of the indebtedness to be funded or re- 
funded sufficient to identify such indebtedness. 

b. The maximum aggregate principal amount of 
the bonds; 

c. That a tax sufficient to pay the principal and 
interest of the bonds shall be annually levied and 
collected: Provided, in lieu of the foregoing and 
in the case of funding or refunding bonds, such 
statement with respect to an annual tax may, in the 
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discretion of the governing body, be altered or 
omitted; 

d. That a statement of the debt of the munici- 
pality has been filed with the clerk and is open to 
public inspection. 

e. One of the following provisions: 

(1) If the bonds are funding or refunding bonds 
or for local improvements of which at least one- 
fourth of the cost, exclusive of the cost of paving 
at street intersections, has been or is to be specially 
assessed, that the ordinance shall take effect upon 
its passage, and shall not be submitted to the vot- 
ers; or 

(2) If the bonds are for a purpose other than 
the payment of necessary expenses, or if the gov- 
erning body, although not required to obtain the 
assent of the voters before issuing the bonds, 
deems it advisable to obtain such assent, that the 
ordinance shall take effect when approved by the 
voters of the municipality at an election as pro- 
vided in this subchapter; or 

(3) In any other case, that the ordinance shall 
take effect thirty days after its first publication 
“(or posting) unless in the meantime a petition 
for its submission to the voters is filed under 
this subchapter, and that in such event it shall 
take effect when approved by the voters of the 
municipality at an election.as provided in this 
subchapter. 

3. When the Ordinance Takes Effect. A bond 
ordinance shall take effect at the time and upon 
the conditions indicated therein. If the ordinance 
provides that it shall take effect upon its passage 
no vote of the people shall be necessary for the 
issuance of the bonds. 

4. Need not Specify Location of Improvement. 
—In stating the purpose of a bond issue, a bond 
ordinance need not specify the location of any im- 
provement or property, or the kind of pavement 
or other material to be used in the construction or 
reconstruction of streets, highways, sidewalks, 
curbs, or gutters, or the kind of construction or 
reconstruction to be adopted for any building, for 
which the bonds are to be issued. A description 
in a bond ordinance of a property or improvement 
substantially in the language employed in § 160- 
382 of this subchapter to describe such a prop- 
erty or improvement, shall be a sufficiently definite 
statement of the purpose for which the bonds 
authorized by the ordinance are to be issued. 

5. Application of Other Laws.—No restriction, 
limitation or provision contained in any special, 
private or public-local law relating to the issuance 
of bonds, notes or other obligations of a munici- 
pality shall apply to bonds or notes issued under 
this subchapter for the purpose of refunding, 
funding or renewing indebtedness, and no vote of 


the people shall be required for the issuance of. 


bonds or notes for said purpose, unless required by 
the constitution of this state. The special, private 
and public-local laws here referred to include all 
such laws enacted prior to the expiration of the 
regular session of the general assembly in the year 
one thousand nine hundred thirty-five. Nothing 
herein shall be construed, however, as prohibiting 
a municipality from issuing bonds or notes under 
any special private or public-local law applicable to 
such municipality, it being intended that this sub- 
chapter shall be cumulative and additional author- 
ity for the issuance of bonds and notes. GOlLT Ae 
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138, s. 17; 1919, c. 178, s. 3 (17); 1919, c. 285, s. 23 
1921 G78; Sel Mb oesse1921,-c) 106. Ss: ty 93 1.4c: 
60, s. 49; 1933, c. 259, s. 1; 1935, c. 302, s. 1; C. S. 
2938.) 


Cross References.—As to provisions which may, upon the 
approval of the local government commission, be included in 
the ordinance for bond issue, see § 159-46. As to provision 
for accelerating the maturity of bonds and notes, see § 
153-81. 

Editor’s Note——By the amendment Ex. Sess. 1921 two sub- 
divisions under subsection 2 were omitted. They provided 
for the statement of taxable valuations for the past three 
fiscal years, and the amount of the municipal debt. The 
provision for funding or refunding debts incurred prior to 
March seventh, 1917 was also changed by the provision for 
funding and refunding being made applicable to bonds for 
local improvement. 

Public Laws of 1933, c. 259, added to subdivision 2, a, the 
requirement for a brief description of indebtedness for fund- 
ing or refunding bonds. It also added the proviso to 2, c, 
relating to funding and refunding bonds. And it omitted 
the limitation formerly occurring in subdivision 5, that the 
indebtedness must have been incurred before July 1, 1931. 

The amendment of 1935 added the last two sentences of 
the section. 

Ordinance Must Comply with Statutes.—It is not required 
by the various statutes on the subject that a bond ordinance 
of a municipality set forth in express terms the proportion 
of the cost of the proposed improvements which has been, or 
is to be, assessed against the property of each owner abut- 
ting upon the streets to be improved or the terms and 
method of making the payment, if the procedure follow the 
direction of the statutes relating to the subject. Leak v. 
Wadesboro, 186 N. C. 683, 121 S. EB. 12. 

Subsequent Ratification of Bond Issue.—If a school board 
borrows money and the debt is taken up by an election 
this ratification renders unimportant the question of whether 
or not the money was borrowed for necessary purposes. 
Jones v. New Bern, 184 N. C. 131, 113 S. E. 663. 

Cited in Adcock v. Fuquay Springs, 194 N. C. 423, 425, 
140 S. E. 24. 


§ 160-380. Ordinance not to include unrelated 
purposes.—Bonds for two or more unrelated pur- 
poses, not of the same general class or character, 
shall not be authorized by the same ordinance: 
Provided, however, that bonds for two or more 
improvements or properties mentioned together in 
any one clause of subsection 4 of § 160-382 of this 
subchapter may be treated as being but for one 
purpose, and may be authorized by the same bond 
ordinance. After two or more bond ordinances 
have been passed, the governing body may, in its 
discretion, direct all or any of the bonds author- 
ized by the ordinances to be actually issued as 
one consolidated bond issue. Separate issues of 
funding and/or refunding bonds may be made un- 
der authority of the same bond ordinance for the 
retirement of two or more different debts or 
classesvot debts™ (@1919e> 1780s: 3 CL7)EV1919 cs 
285, s. 3; 1921, c. 8, s. 1; Ex. Sess. 1921, c. 106, s. 
1; 1933, c. 259, s. 1; C. S. 2939.) 

Editor’s Note.——By the amendment of Ex. Sess. 1921 a 
provision in next to the last sentence which required the 
bond ordinance to ‘have taken effect,’’ before a consolidated 
bond issue could be had, was omitted. 


Public Laws 1933, c. 259, added the last sentence to this 
section. 


~§ 160-381. Ordinance and bond issue; when peti- 
tion required.—In cases where a petition of prop- 
erty owners is required by law for the making of 
local improvements, a bond ordinance authoriz- 
ing bonds for such local improvements may be 
passed before any such petition is made, but no 
bonds for the local improvements in respect of 
which such petitions are required shall be issued 
under the ordinance, nor shall any temporary 
loan be contracted in anticipation of the issuance 
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of such bonds, unless and until such petitions are 
made, and then only up to the actual or estimated 
amount of the cost of the work petitioned for. 
The determination of the governing body as to 
the actual or estimated cost of work so petitioned 
for shall be conclusive in any action involving 
the validity of bonds or notes or other indebted- 
ness. The bond ordinance may be made to take ef- 
fect upon its passage, notwithstanding that the 
necessary petitions for the local improvements 
have not been filed: Provided, that it appears 
upon the face of the ordinance that. one-fourth or 
some greater proportion of the cost, exclusive of 
the cost of work at street intersections, has been or 
is to be assessed.. (1919, c. 178, s. 3 (17); 1921, 
G2 84 Sx Le. BxiSess. 1924s 106 end) 


Editor’s Note.—This section was re-enacted without change 
by Public Laws Ex. Sess. 1921. 


§ 160-882. Determining periods for bonds to run: 


1. How Periods Estimated.—Either in the bond 
ordinance or in a resolution passed after the bond 
ordinance but before any bonds are issued there- 
under, the governing body shall, within the limits 
prescribed by subsection four of this section, de- 
termine and declare: 

a. The probable period’ of usefulness of the im- 
provements or properties for which the bonds are 
to be issued; or 

b. If the bonds are to be funding or refunding 
bonds, either the shortest period in which the debt 
to be iunded or refunded can be finally paid with- 
out making it unduly burdensome ,upon the tax- 
payers of the municipality, or, at the option of the 
governing body, the probable unexpired period of 
usefulness of the improvement or property for 
which the debt was incurred. 

2. Average of Periods Determined.—In the case 
of a consolidated bond issue comprising bonds au- 
thorized by different ordinances for different pur- 
poses, and in the case of a bond issue authorized 
by but one ordinance for several related purposes 
in respect of which several different periods are 
determined as aforesaid, the governing body shall 
also determine the average of the different periods 
so determined, taking into consideration the 
amount of bonds to be issued on account of each 
purpose or item in respect of which a period is 
determined. 

The period required to be determined as afore- 
said shall be computed from a date not more than 
one year after the time of passage of any bond or- 
dinance authorizing the issuance of the bonds. The 
determination of any such period by the governing 
body-shall be conclusive. 

3. Maturity of Bonds.—The bonds must mature 
within the period determined as aforesaid, or, if 
several different periods are so determined, then 
within said average period. 

4. Periods of Usefulness—In determining, for 
the purpose of this section, the probable period of 
the usefulness of an improvement or property, the 
governing body shall not deem said period to ex- 
ceed the following periods for the following im- 
provements and properties, respectively, viz.: 

a. Sewer systems (either sanitary or surface 
drainage), forty years. 


b. Water supply systems, or combined water and 


electric light systems, or combined water, electric 
light, and power systems, forty years. 
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c. Gas systems, thirty years. 

d. Electric light and power systems, separate or 
combined, thirty years. 

e. Plants for the incineration or disposal of ashes, 
or garbage, or refuse (other than sewage), twenty 
years. 

f. Public parks (including or not including a 
playground, as a part thereof, and any buildings 
thereon at the time of acquisition thereof, or to 
be erected thereon, with the proceeds of the bonds 
issued for such public parks), fifty years. 

g. Playgrounds, fifty years. 

h. Buildings for purposes not stated in this sec- 
tion, if they are: 

(1) Of fireproof construction, that is, a building 
the walls of which are constructed of brick, stone, 
iron, or other hard, incombustible materials, and in 
which there are no wood beams or lintels, and in 
which the floors, roofs, stair halls, and public halls 
are built entirely of brick, stone, iron, or other hard, 
incombustible materials, and in which no wood- 
work or other inflammable materials are used in 
any of the partitions, floorings, or ceiling (but the 
building shall be deemed to be of fireproof con- 
struction notwithstanding that elsewhere than in 
the stair halls and entrance halls there is a wooden 
flooring on tep of the fireproof floor, and that 
wooden sleepers are used, and that it contains 
wooden handrails and treads, made of hardwood, 
not less than two inches thick), forty years. 

(2) Of nonfireproof construction, that is, a build- 
ing the outer walls of which are constructed of 
brick, stone, iron, or other hard, incombustible 
materials, but which in any other respect differs 
from a fireproof building as defined in this section, 
thirty years. 

(3) Of other construction, twenty years. 

i. Bridges and culverts (including retaining 
walls and approaches), forty years, unless con- 
structed of wood, and in that case, ten years. 

j. Lands for purposes not stated in this section, 
fifty years. 

k. Constructing or reconstructing the surface of 
roads, streets, or highways, whether including or 
not including contemporaneous constructing or re- 
constructing of sidewalks, curbs, gutters, or 
drains, and whether including or not including 
grading, if such surface: 

(1) Is constructed of sand and gravel, five years; 

(2) Is of waterbound macadam or penetration 
process, ten years; 

(3) Is of bricks, blocks, sheet asphalt, bitulithic, 
or bituminous concrete, laid on a solid foundation, 
or is of concrete, twenty years. 

1. Land for roads, streets, highways, or side- 
walks, or grading, or constructing or reconstruct- 
ing culverts, or retaining walls, or surface, or sub- 
surface drains, fifty years. 

m. Constructing sidewalks, curbs, or gutters of 
brick, stone, concrete, or other material of similar 
lasting character, twenty years. 5 

n. Installing fire or police alarms, telegraph or 
telephone service, or other system of communica- 
tion for municipal use, thirty years. 

o. Fire engines, fire trucks, hose carts, ambu- 
lances, patrol wagons, or any vehicles for use in 
any department of the municipality, or for the use 
of municipal officials, ten years. 

p. Land for cemeteries, or the 
thereof, thirty years. 


improvement 
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q. Constructing sewer, water, gas, or other serv- 
ice connections, from the service main in the 
street to the curb or property line, when the 
work is done by the municipality in connection 
with any permanent improvement of or in any 
street, ten years. 

r. The elimination of any grade crossing or 
crossings and improvements incident thereto, thirty 
years. 

s. Equipment, apparatus, or furnishings not in- 
cluded in the foregoing clauses of this subsection, 
ten years. 

t. Any improvement or property not included 
in other clauses of this subsection, forty years. 

u. Land for airports or landing fields, includ- 
ing grading and drainage, forty years. 

v. Buildings and equipment and other improve- 
ments of airports or landing fields, other than 
grading and drainage, ten years. 

5. Improvements and Properties Defined.—The 
maximum periods fixed herein for the improvements 
and properties mentioned in clauses numbered 
from a to i, both inclusive, of subsection 4 of this 
section shall be applied thereto whether such im- 
provements or properties are to be acquired, con- 
structed, reconstructed, enlarged, or extended, in 
whole or in part, and whether the same are to 
include or are not to include buildings, lands, 
rights in lands, furnishings, equipment, machinery, 
or apparatus constituting a part of said improve- 
ments or properties at the time of acquisition, 
construction, or reconstruction. If the improve- 
ments of properties are to be an enlargement or 
extension of existing properties or improvements, 
the probable period of usefulness to be determined 
as aforesaid may be either that of the existing 
properties or improvements; or that of the en- 
largement or extension. Bonds for any or all im- 
provements or properties included in any one clause 
of subsection 4 above may for the purposes of this 
section be deemed by the governing body to be 
for but one improvement or property. 


6. Kind of Construction Determined. — If the 
bonds are for a building referred to in clause h of 
subsection 4 above, and the bond ordinance does 
not state the kind of construction of the building, 
or if the bonds are for street improvements men- 
tioned in clause k of subsection 4 above, and the 
bond ordinance does not state the kind or kinds 
of pavement or other material to be used, then the 
kind of construction, or the kind or kinds of pave- 
ment or other material, as the case may be, shall 
be determined by resolution before any of the 
bonds are issued. 

7%. Period of Payment.—In determining for the 
purpose of this section the shortest period in which 
a debt to be funded or refunded hereunder can be 
finally paid without making it unduly burdensome 
upon the tax-payers of the municipality, the gov- 
erning body shall not deem said period to be 
greater than fifty years. (1917, c. 138, s. 18; 1919, 
fas a3. (18)" 1921,cn8, s..1- x. wess, 1921, c. 
HO6ese ds 929, C170; 1931,,C700;75.1005 P91, ec. 188; 
301; 1933, c. 259, s. 1; C. S. 2942.) 

Editor’s Note.—By amendment Ex. Sess. 1921, c. 106 the 
arrangement of this section was changed and the period for 
the bonds to run, in most cases was changed. ‘The Act of 
1929, which inadvertently referred to § 2943 of the Consoli- 
dated Statutes, added the last two paragraphs under sub- 


section 4. These paragraphs were also added by Public 
Laws 1931, c. 301, and c. 188 corrected the erroneous refer- 
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ence in the Act of 1929. Public Laws 1931, c. 60, s. 50, 
struck out subsection 7 and inserted in lieu thereof the 
present subsection. 

The only change effected in this section by Public Taws 
1933, c. 259, occurs in subsection 7. ‘The limitation was 
formerly thirty years if the gross debt of the county was 
less than twelve per cent of the assessed valuation, and 
fifty years in other cases. The amendment makes the 
limitation fifty years in all cases. 

Maturity of Refunding Bonds. — Under this section the 
period for maturity of refunding bonds is in the discretion 
of the governing body of the city issuing them. Bolich v. 
Winston-Salem, 202 N. C. 786, 164 S. E. 361. 

Cited in Jones v. Durham, 197 N. C. 127, 133, 147 S. E. 
824. 

§ 160-383. Sworn statement of indebtedness.— 

1. What Shall Be Shown.—After the introduc- 
tion and before the final passage of a bond ordi- 
nance an officer designated by the governing body 
for that purpose shall file with the clerk a state- 
ment showing the following: 

(a) The gross debt (which shall not include 
debt incurred or to be incurred in anticipation of 
the collection of taxes or in anticipation of the 
sale of bonds other than funding and refunding 
bonds), which gross debt shall be as follows: 

(1) Outstanding debt not evidenced by bonds. 

(2) Outstanding bonded debts. 

(3) Bonded debt to be incurred under ordinances 
passed or introduced. 

(b) The deductions to be made from gross debt 
in computing net debt, which deductions shall be 
as follows: 

(1) Amount of unissued funding or refunding 
bonds included in gross debt. 

(2) Amount of sinking funds or other funds 
held for the payment of any part of the gross debt 
other than debt incurred for water, gas, electric 
light, or power purposes or two or more of said 
purposes. 

(3) The amount of uncollected special assess- 
ments theretofore levied on account of local im- 
provements for which any part of the gross debt 
was or is to be incurred which will be applied 
when collected to the payment of any part of the 
gross debt. 

(4) The amount, as estimated by the engineer 
of the municipality or officer designated for that 
purpose by the governing body or by the govern- 
ing body itself, of special assessments to be levied 
on account of local improvements for which any 
part of the gross debt was or is to be incurred, 
and which, when collected, will be applied to the 
payment of any part of the gross debt. 

(5) The amount of bonded debt included in the 
gross debt and incurred, or to be incurred, for 
water, gas, electric light or power purposes, or 
two or more of said purposes. 

(6) The amount of existing bonded debt in- 
cluded in the gross debt, and incurred or to be 
incurred for the construction of sewerage systems 
or sewage disposal plants where said sewerage 
system is entirely supported by sewerage service 
charges or when said systems or plants are oper- 
ated together with the waterworks as a combined 
and consolidated system and as an integral part 
thereof, and when the amount necessary to meet 
the annual interest payable on the debt, and the 
annual installment necessary for the amortization 
of the debt, and the amount necessary for repairs, 
maintenance and operation of said system or sys- 
tems is included in the rate for waterworks serv- 
ice and so collected by the municipality. 
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(7) The amount which the municipality shall be 
entitled to receive from any. railroad or street- 
railway company under contract theretofore made 
for payment by such company of all or a portion 
of the cost of eliminating a grade crossing or 
crossings within the municipality, which amount 
will be applied when received to the payment of 
any part of the gross debt; 

(8) Indebtedness for school purposes. 

(c) The net debt, being the difference between 
the gross debt and the deductions. 

(d) The assessed valuation of property as last 
fixed for municipal taxation. 

(e) The percentage that the net debt bears to 
said assessed valuation. 

2. Limitations upon Passage of Ordinance.—The 
ordinance shall not be passed unless it appears 
from said statement that the said net debt does 
not exceed eight (8) per cent of said assessed valu- 
ation, unless the bonds to be issued under the 
ordinance are to be funding or refunding bonds, 
or are bonds for water, gas, electric light or power 
purposes, or two or more of said purposes or 
are bonds for sanitary sewers, sewage disposal 
or sewage purification plants, the construction of 
which shall have been ordered by the state board 
of health or by a court of competent jurisdiction, 
or are bonds for erosion control purposes or are 
bonds for erecting jetties or other protective works 
to prevent encroachment by the ocean, sounds or 
other bodies of water. 

3. Statement Filed for Inspection.—Such state- 
ments shall remain on file with the’ clerk and be 
open to public inspection. In any action or pro- 
ceeding in any court involving the validity of 
bonds, said statement shall be deemed to be true 
and to comply with the provisions of this sub- 
chapter, unless it appears (in an action or proceed- 
ing commenced within the time limited by § 160- 
385 for the commencement thereof), first, that the 
representations contained therein could not by any 
reasonable method of computation be true; and 
second, that a true statement would show that the 
ordinance authorizing the bonds could not be 
passed. F( 191730138) 1s)193 1919) Cn 178) 6131019) 3 
ROLOMGNL 85.1 s4 LOST Ge. Sisal Mh xe Sess] OQ atc 
106, s. 1; 1927, c. 102, s. 1;-1931, c. 60, s. 51; 1933, 
e259 isi As 1933, ce 3215) Ex bessh1938/"crs CS, 
2943.) 

Local Modification.—Alamance, City of Burlington: 1933, c. 
334; Mecklenburg, Transylvania: 1933, c. 321. 3 

Cross Reference.—As to limitation of debts prior to this 
section, see § 160-64. 

Editor’s Note.—This section has been changed by the Public 
Laws Ex. Sess. 1921 to such an extent that a comparison 
of the old with the new is the most expeditious method of 
determining the effect of the later law. One of the most 
decided changes was in subsection 2 where the net indebted- 
ness was lowered from twelve and one-half per cent when 
assessed valuation was less than four million dollars and 
ten per cent in any other case, to eight per cent in all 
cases. 

The Act of 1927 inserted paragraphs (7) and (8) of 1, (b). 

The Act of 1931 changed the date in paragraph (a) (1) of 
subsection 1, December 6, 1921 to July 1, 1931. 

Public Laws 1933, c. 259, eliminated the provision that 
the outstanding debt must have been incurred before July 
first, one thousand nine hundred and thirty-one, as had 
been provided in paragraph (a) (1) of subsection 1. Public 
Laws 1933, c. 321, inserted paragraph (6) of 1, (b). 

The 1938 amendment made subsection 2 applicable to bonds 
for erosion control and bonds for erecting jetties, etc. 

Bonds Including Amount of Assessment.—Where a town 


has issued bonds for general street improvements under 
legislative authority, and includes the amount required for 
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local improvements by assessment of owners of lands abut- 
ting a particular street improved, it may charge off from 
the proceeds of the sale of the bonds the estimated amount 
to be realized by the special assessments under the provi- 
sions of gubsection (b) of this section. Brown y. Hillsboro, 
185" Ns Gs 368, 117 Si. Baul. 

Bonds issued by a municipality for water and sewer sys- 
tems should be deducted from the gross debt in comput- 
ing the net debt of the municipality in relation to the pro- 
hibition against incurring debt in excess of eight per cent 
of the assessed valuation of property for taxation, bonds 
for sewer systems being necessarily included in bonds for 


“water purposes” within the meaning of this section, 
subsec. 1(5). Lamb v. Randleman, 206 N. C. 837, 175 S. 
Byee293e 


Such bonds do not come within the inhibition of this sec- 
tion, subsec. 2, against incurring debt in excess of eight 
per cent of the assessed valuation. Id. 

§ 160-384. Publication of bond ordinance.—A 
bond ordinance shall be published once in each of 
two successive weeks after its final passage. A no- 
tice substantially in the fcllowing form (the 
blanks being first properly filled in), with the 
printed or written signature of the clerk appended 
thereto, shall be published with the ordinance: 

The foregoing ordinance was passed on the.... 
CavacOl epee , 19...., and was first published 
(or posted), on the..’.... day, OLade te. /_Lo i ee 

Any action or proceeding questioning the va- 
lidity of said ordinance must be commenced within 
thirty days after its first publication (or posting). 


Clerk \or Secretary). 
(1917, 3c. 138, s. S05" 1919. cc. 40 eee od de 
178, s. 3 (20); 1921, c. 8, s. 1; Ex. Sess. 1921, c. 106, 
ad A Saree) 99) 


Editor’s Note.—By amendment Ex. Sess. 
is required only twice where formerly it was required four 
times, except that when it was to take effect at once, then 
only one publication was required. 


§ 160-385. Limitation of action to set aside or- 
dinance.—Any action or proceeding in any court 
to set aside a bond ordinance, or to obtain any 
other relief upon the ground that the ordinance 
is invalid, must be commenced within thirty days 
after the first publication of the notice aforesaid 
and the ordinance or supposed ordinance = re- 
ferred to in the notice. 
such period of limitation, no right of action or 
defense founded upon the invalidity of the ordi- 
nance shall be asserted, nor shall the validity 
of the ordinance be open to question in any court 
upon any ground whatever, except in an action 
or proceeding commenced within such period. 
CLOMUZE CHS Sessa. 20 sme Ol OMCs OM canis asl O71 Ome commleress 
s- B?(20)5. 2021. c.-8;-s. 1s) Be Sess. 19291. ce 
Ss: be Ch 53° 8045,) 


Editor’s Note.—This section was_ re-enacted 
change by the Public Laws Ex. Sess. 1921. 

Right to Test Constitutionality Not Affected—In con- 
struing a similar provision with reference to bond issues by 
counties, it was held that the statute did not prevent a suit 
to determine the constitutionality of the bond issue. Ses- 
sions v. Columbus County, 214 N. C. 634, 200 S. E. 418. 


without 


§ 160-386. Ordinance requiring popular vote.— 

1. When Vote Required.—If a bond ordinance 
provides that it shall take effect thirty days 
after its first publication unless a petition for its 
submission to the voters shall be filed in the mean- 
time, the ordinance shall be inoperative without 
the approval of the voters of the municipality at 
an election if a petition shall be filed as provided 
in this section. 

2. Petition Filed—A petition demanding that a 
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1921 publication 


After the expiration of 





§ 160-337 


bond ordinance be submitted to the voters may 
be filed with the clerk within thirty days after 
the first publication of the ordinance. ‘The pe- 
tition shall be in writing and signed by voters of 
the municipality equal in number to at least twen- 
ty-five per centum of the total number of registered 
voters in the municipality as shown by the regis- 
tration books for the last preceding election for 
municipal officers therein. The residence address 
of each signer shall be written after his signature. 
Each signature to the petition shall be verified 
by a statement (which may relate to a specified 
number of signatures), made by some adult res- 
ident freeholder of the municipality, under oath 
before an officer competent to administer oaths, 
to the effect that the signature was made in his 
presence and is the genuine signature of the per- 
son whose name it purports to be. The petition 
need not contain the text of the ordinance to 
which it refers. The petition need not be all on 
one sheet, and if on more than one sheet, it shall 
be verified as to each sheet. 


3. Sufficiency of Petition—The clerk shall inves- 
tigate the sufficiency of the petition and present 
it to the governing body with a certificate stating 
the result of his investigation. The governing 
body shall thereupon determine the sufficiency of 
the petition and the determination of the govern- 
ing body shall be conclusive. (1917, c. 138, s. 21; 
M1919, 749, s5,01,2; 1919, c.178,'s, 8. (21) +91921) c. 

Seo oess, 1921, ¢c. 106, Ss. 1° 192756, 102, 
sec, S, 2947.) 


Editor’s Note—The amendment of Ex. Sess. 1921 changed 
the required number of petitioning voters from thirty-three 
and one-third per centum to twenty-five per centum. 

Injunction against Bond Issue.—In Hill v. Elizabeth City, 
291 Fed. 194, 210, it is said: ‘“‘Section 2947 [G. S. § 160-386], 
par. 1 provides for an election before bonds are issued, up- 
on a petition to be filed within 30 days after the first pub- 
lication of the ordinance. No such petition having heen 
filed, the board of aldermen, on the 9th day of October, 1922, 
adopted an ordinance for directing the issuance of the bonds. 
I find no valid objection to the proceedings taken by the 
board of aldermen, entitling plaintiff to enjoin the issuance 
of the bonds.” 


Where Vote of Qualified Electors Not Necessary.—Where 
an ordinance for the issuance of bonds to establish and main- 
tain playgrounds for children contained a provision which 
afforded the prescribed time for filing a petition under this 
section, and no petition was filed during such time, it was 
held that irrespective of such provision a vote of the quali- 
fied electors was not necessary, the bonds being a necessary 
expense within the meaning of Art. VII, § 7 of the Con- 
stitution. Atkins v. Durham, 210 N. C. 295, 186 S. E. 330. 

Cited in Smith v. Carolina Beach, 206 N. C. 834, 835, 
Wie aoe aes EP 


§ 160-387. Elections on bond issue. 


1. What Majority Required.—If a bond ordi- 
nance provides for the issuance of bonds for a 
purpose other than the payment of necessary ex- 
penses of the municipality, the approval of a 
majority of the qualified voters of the munici- 
pality, as required by the constitution of North 
Carolina, shall be necessary in order to make the 
ordinance operative. If however, the bonds are 
to be issued for necessary expenses, the affirma- 
tive vote of the majority of the voters voting on 
the bond ordinance shall be sufficient to make 
it operative, in all cases where the ordinance is 
required by this subchapter to be submitted to 
the voters. If the bonds will result in an increase 
in the municipal debt by more than two-thirds of 
the amount by which it was decreased during the 
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preceding year, a majority of the votes cast will 
be required to make the ordinance operative. 

2. When Election Held.—Whenever the tak- 
ing effect of an ordinance authorizing the issuance 
of bonds is dependent upon the approval of the 
ordinances by the voters of a municipality, the 
governing body may submit the ordinance to the 
voters at an election to be held not more than six 
months after the passage of the ordinance. ‘The 
governing body may call a specia! election for 
that purpose or may submit the ordinance to the 
voters at the regular municipal election next 
succeeding the passage of the ordinance, but no 
such special election shall be held within one 
month before or after a regular election. Several 
ordinances or other matters may be voted upon 
at the same election. 

3. New Registration—The governing body of 
the city or town in which such election is held 
may, in their discretion, order a new registration 
of the voters for such election. The books for 
such new registration shall remain open in each 
precinct from nine a. m. to six p. m. on each day, 
except Sundays and holidays, for three weeks, 
beginning on a Monday morning and ending on 
the second Saturday evening before the election. 
A registrar and two judges of election shall be 
appointed by the governing body for each pre- 
cinct: Provided, that the books shall be open at 
the polling places on each Saturday during the 
registration period. Sufficient notice shail be 
deemed to have been given of such new. registra- 
tion and of the appointment of the election offi- 
cers if a notice thereof be published at least thirty 
(30) days before the closing of the registration 
books, stating the hours and days for registra- 
tion. It shall not be necessary to specify in said 
notice the places for registration. In case the 
registrar shall fail or refuse for any cause to per- 
form his duties, it shall be lawful for the clerk 
to appoint another person to perform such duties, 
and no notice of such appointment shall be neces- 
sary. 

4. Notice of Election—A notice of the elec- 
tion shall be deemed sufficiently published if pub- 
lished once not later than twenty days before the 
election. Such notice shall state the maximum 
amount of the proposed bonds and the purpose 
thereof, and the fact that a tax will be levied for 
the payment thereof. The date of the election 
shall be stated therein. 


5. Ballots—A ballot shall be furnished to each 
qualified voter at said election, which ballot may 
contain the words “for the ordinance authorizing 
$.... bonds (briefly stating the purpose), and a 
tax therefor,’ and “against the ordinance author- 
izing $.... bonds (briefly stating the purpose), 
and a tax therefor,’ with squares in front of each 
proposition, in one of which squares the voter 
may make an (X) mark, but this form of ballot 
is not prescribed. 

6. Returns Canvassed.—The officers appointed 
to hold the election in making return of the re- 
sult thereof, shall incorporate therein not only 
the number of votes cast for and against each 
ordinance submitted, but also the number of 
voters registered and qualified to vote in the elec- 
tion. The governing body shall canvass the re- 
turns, and shall include in their canvass the votes 
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cast and the number of voters registered and 
qualified to vote in the election, and shall judi- 
cially determine and declare the result of the 
election, 

7. Application of other laws.—Except as here- 
in otherwise provided, the registration and elec- 
tion shall be conducted in accordance with the 
laws then governing elections for municipal offi- 
cers in such municipality, and governing the 
registration of the electors for such election of 
officers. 

8. Statement of Result—The board shall pre- 
pare a statement showing the number of votes 
cast for and against each ordinance submitted, 
and the number of voters qualified to vote in the 
election, and declaring the result of the election, 
which statement shall be signed by a majority of 
the members of the board and delivered to the 
clerk of the municipality, who shall record it in 
the book of ordinances of the municipality and 
file the original in his office and publish it once. 


9. Limitation as to Actions —No right of ac- 
tion or defense founded upon the invalidity of the 
election shall be asserted, nor shall the validity 
of the election be open to question in any court 
upon any ground whatever, except in an action 
or proceeding commenced within thirty days 
after the publication of such statement: Pro- 
vided, that §§ 160-386 and 160-387 shall not ap- 
ply to the incorporated towns of Madison county. 
(1917, c. 138, s. 23; 1919, c. 178, s. 3 (22); 1919, 
@ 201192 E cr Bis. 1 Ex poessm 192A ee 0G ioe at; 
C. S. 2948.) 


Editor’s Note.—By amendment of Ex. Sess. 1921 the time 
within which election may not be held after notice was 
changed from two months to one month; all except the first 
sentence in subsection three was added; subsection seven 
was added and the time within which proceedings may be 
commenced to question an election was changed from twenty 
to thirty days. 

Necessity of Notice.—In Hill v. Skinner, 169 N. C. 405, 
408, 86 S. E. 351, it is said: ‘‘While, so far as the officers 
are concerned who are charged with the duty of giving 
notice, the requirement as to notice is imperative, yet it 
will be regarded, otherwise, as directory, if the result would 
not be changed by a departure from the provisions of the 
statute. The law looks more to the substance than to the 
form, and if it appears that a clear majority of the qualified 
voters have cast their votes in favor of the proposition sub- 
mitted to them, and that there has been a fair and full op- 
portunity for all to vote, and that there has been no fraud, 
and the election is in all respects free from taint of any 
sort, so that no well founded suspicion can be cast upon it, 
it would be idle to say that this free and untrammeled ex- 
pression of the popular will should be disregarded and set 
aside.” Board of Com’rs v. Malone & Co., 179 N. C. 604, 
607, 103 S. E. 134.” 

Form of Ballot Directory.—There being nothing in the 
statute making the exact language essential to the validity 
of a ballot, and the words used carrying practically the 
same meaning the requirement is directory and not manda- 
tory, and a substantial compliance, is all that is necessary. 
Board of Com’rs v. Malone & Co., 179 N. C. 604, 607, 103 S. 
E. 134. 4 

Publication of Returns.—It is not necessary to the validity 
of an election that the returns be published as required by 
this section if it appears that no prejudice was sustained be- 
cause of such failure. Board of Com’rs v. Malone & Co., 
179 CIN,” Cy 604,607, 103 Ss ES 134; 

When Election Held.—The requirement of this section, 
subsection 2, that bond elections shall not be held within 
one month or after a regular municipal election, is man- 
datory and refers to a month according to the designa- 
tion in the calendar without regard to the number of days 
it may contain, § 12-3, subsection 3, and is computed by ex- 
cluding the first and including the last day thereof as pro- 
vided in § 1-593. Adcock v. Fuquay Springs, 194 N. C. 423, 
140 S. E. 24. 


And the term “general election” is interpreted with the 
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antecedent words of the statute ‘‘municipal election,’ and 
excludes a general State or National election. Adcock v. 
Fuquay Springs, 194 N. C. 423, 140 S. E. 24, 

Applied in Twining v. Wilmington, 214 N. C. 655, 200 S. E. 
416. 

§ 160-388. Preparation for issuing bonds.—At 
any time after the passage of a bond ordinance, 
all steps preliminary to the actual issuance of 
bonds under the ordinance, may be taken, but the 
bonds shall not be actually issued unless and un- 
til the ordinance takes effect. (1917, c. 138, s. 23; 
19196 178, "Ss 3C(23)" 10st, ice Bors. Ieee Sean 
1931, (c.:106, 's.°12)C.S!2949.) 


Editor’s Note.—This section was re-enacted without change 
by the Public Laws Ex. Sess. 1921. 


§ 160-389. Within what time bonds issued.— 
After a bond ordinance takes effect; bonds may 
be issued in conformity with its provisions at any 
time within three years after the ordinance takes 
effect, unless the ordinance shall have been re- 
pealed, which repeal is permitted (without the 
privilege of referendum upon the question of ap- 
peal), unless notes shall have been issued in 
anticipation of the receipts of the proceeds of the 
bonds and shall be outstanding: Provided, how- 
ever, that funding or refunding bonds heretofore 
or hereafter authorized may be issued at any time 
within five years after the ordinance takes effect. 
(1917, c. 188, s. 24; 1919, c. 178, s. 3 (24); 1921, 
C8) se Pa xe'Sess: 1921 ica 106) cule ao mcueets 
SP 15-40, we 20D0.) ; 


Local Modification.—Buncombe, 
ine". 1943, °c. %56- 

Editor’s Note.—By amendment of Ex. Sess. 1921 the quali- 
fication following the second comma was added. 

The 1939 amendment added the proviso. 


§ 160-390. Amount and nature of bonds deter- 
mined.—The aggregate amount of bonds to be 
issued under a bond ordinance, the rate or rates 
of interest they shall bear, not exceeding six per 
centum per annum, payable semiannually or other- 
wise, and the times and place or places of payment 
of the principal and interest of the bonds, shall be 
fixed by resolution or resolutions of the governing 
body. The bonds may be issued either all at one 
time or from time to time in blocks, and different 
provisions may be made for different blocks. (1917, 
Guul38; See 5k1 O19 sche Se isw Ou( 2 )eat Oo] mC maemss 
1s Ex. Sess. 1924; 6i.106,25.13.1933,0c.. 000 siSeele 
CS e295 1) 


Cross Reference.—As to power to fix the face amount, 
the rate of interest, time of maturity and place of payment 
of temporary loans and notes, see § 159-43. 

Editor’s Note.—This section was re-enacted without change 
by Public Laws Ex. Sess. 1921. 

Public Laws 1933, c. 259, inserted the words ‘‘or other- 
wise” following the word “semi-annually.” 


§ 160-391. Bonded debt payable in installments.— 
Each bond issue made under this subchapter shall — 
mature in annual installments or series, the first 
of which shall be made payable not more than 
three years after the date of the first issued bonds 
of such issue, and the last within the period deter- 
mined and declared pursuant to § 160-382, of this 
subchapter. No such installment or series shall be 
more than two and one-half times as great in 
amount as the smallest prior installment or series 
of the same bond issue. If all of the bonds of an 
issue are not issued at the same time, the bonds 
at any one time outstanding shall mature as afore- 
said. This section shall not apply to funding or 


and. municipalities there- 
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refunding bonds. (1917, c. 138, s. 26; 1919, c. 178, 
S..3 (26); 1921, c. 8, s. 13 Ex. Sess. 1921, c. 106, 
Si dis 20315 \6..160, 08, SA, 198d, 02. 259;, siydsyCv-S, 
2952.) 


' Editor’s Note.—This section was re-enacted without change 
in meaning by the amendment of Public Laws Ex. Sess. 
1921. 


Public Laws 1933, c. 259, inserted the last sentence of tht 
section stating that the section shall not apply to funding 
or refunding bonds. Prior to the amendment the sectiou 
was applicable to such bonds in municipalities having 4 
debt of less than twelve per cent of the assessed valuation. 

§ 160-392. Medium and place of payment.—The 
bonds may be made payable in such kinds of 
money and at such place or places within or 
without the state of North Carolina as the gov 
erning body may by resolution provide. (1917, c 
ES SeeSecol gLOLON CarliiceSr tor (St) sal Qolen cn Sress 
Ex. Sess. 1921,.c. 106, s, 1; C..S. 2953.) 

Editor’s Note.—This section was re-enacted without changa 
by Public Laws Ex. Sess. 1921. 

§ 160-398. Formal execution of bonds.—The 
bonds shall be issued in such form as the off: 
cers who execute them shall adopt, except as 
otherwise provided by the governing body. They 
shall be signed by two or more officers desig- 
nated by the governing body, or, if the govern- 
ing body makes no such designation, then by the 
mayor or other chief executive officer and by the 
clerk, and the corporate seal of the municipality 
shall be affixed to the bonds. The bonds may 
have coupons attached for the interest to be paid 
thereon, which coupons shall bear a facsimile 
signature of the clerk in office, at the date of 
the bonds or at the date of delivery thereof. The 
delivery of bonds so executed shall be valid not- 
withstanding any change in the officers or in the 
seal of the municipality occurring after the sign- 
ing and sealing of the bonds. (1917, c. 188, s. 
88: 1919, c. 178, s. 8 (28); 1921, c. 8, s. 1; Ex. 
Sess. 1921, c. 106, s. 1; C. S. 2954.) 

Cross Reference.—As to requirement that bond be on a 
single sheet of paper, see § 159-17. 

Editor’s Note.—The amendment of Ex. Sess. 1921 provided 
that in case no one was designated the mayor and clerk 
sign the bonds. Formerly it was provided that the mayor 
and financial officer sign, and the clerk affix the seal of 
the municipality and attest it. 


§ 160-394. Registration and transfer of bonds: 

1. Bonds Payable to Bearer.—Bonds issued 
under this subchapter shall be payable to the 
bearer unless they are registered as provided in 
this section; and each coupon appertaining to a 
bond shall be payable to the bearer of the coupon. 

2. Registration and Effect—A municipality 
may keep in the office of its financial officer or in 
the office of a bank or trust company appointed 
by the governing body as bond registrar or trans- 
fer agent, a register or registers for the registra- 
tion and transfer of its bonds, in which it may 
register any bond at the time of its issue, 
or, at the request of the holder, thereafter. After 
such registration the principal and interest of 
the bond shall be payable to the person in whose 
name it is registered except in the case of a cou- 
pon bond :cgistered as to principal only, in which 
case the principal shall be payable to such person, 
unless the bond shall be discharged from registry 
by being registered as payable to bearer. After 
registration a bond may be trznsferred on such 
register by the registered owner in person or by 
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attorney, upon presentation to the bond registrar, 
accompanied by delivery of a written instrument 
of transfer in a form approved by the bond regis- 
trar, executed by the registered owner, 

3. Registration and Transfer Noted on Bond.— 
Upon the registration or transfer of a bond as 
aforesaid, the bond registrar shall note such reg- 
istration or transfer on the back of the bond. Upon 
the registration of a coupon bond as to both prin- 
cipal and interest he shall also cut off-and cancel 
the coupons. 

4. Agreement for Registration—A municipality 
may, by recital in its bonds, agree to register 
the bonds as to principal only, or agree to regis- 
ter them either as to principal only or as to both 
principal and interest at the option of the bond- 
holder# Glo li Wor138} s:429391 919 chy Sis.039 (29) 
1921;° ci 8j-s. lap Bx: Sess) 1927, e106; Shals C28; 
2955.) 

Editor’s Note.—By amendment Ex. Sess. 1921 in subsec- 
tion 2 the appointment of registrar or transfer agent is 
designated as appointed by the “governing body,’ where 
formerly it was by the ‘‘governing board.”’ 

In subsection 4 a former provision for agreeing by a re- 
cital in the bond to register them as to both principal 
and interest, was omitted, by the same amendment. 

See 13 N. C. Law Rev., 76. 

§ 160-395. Application of funds.—The proceeds of 
the sale of bonds under this subchapter shall be 
used only for the purposes specified in the ordi- 
nance authorizing said bonds, and for the pay- 
ment of the principal and interest of temporary 
loans made in anticipation of the sale of bonds: 
Provided, however, that if for any reason any 
part of such proceeds are not applied to or are 
not necessary for such purposes, such unex- 
pended part of the proceeds shall be applied to 
the payment of the principal or interest of said 
bonds. ‘The cost of preparing, issuing, and mar- 
keting bonds shall be deemed to be one of the pur- 
poses for which the bonds are issued. (1917, c. 
TS Sess oe Stem OTM CanliS, esa on (ol) mt aloe Inn ca oe: Samedi: 
Px. coessed9e1y 2,00; .5..15.C O29 ge) 

Cross References.—As to penalty for misappropriating 
funds, see § 159-36.. As to authority to invest proceeds of 
bonds which cannot be used for purpose of issue, see § 159- 
49.1. 


Editor’s Note.—This section was re-enacted without change 
by Public Laws Ex. Sess. 1921. 


§ 160-396. Bonds incontestable after delivery.— 
Any bonds reciting that they are issued pursuant 
to this subchapter shall in any action or proceed- 
ing involving their validity be conclusively deemed 
to be fully authorized by this subchapter and to 
have been issued, sold, executed, and delivered 
in conformity herewith, and with all other pro- 
visions of statutes applicable thereto, and shall 
be incontestable, anything herein or in other 
statutes to the contrary notwithstanding, unless 
such action or proceeding is begun prior to the 
delivery of such bonds. (1917, c. 138, s. 32; 1919, 
co arts Sh Sil PDS ale Pal Choate ce, We dope SEER pale 
c: 106, so 1: Ce S, 2958: 


Cress Reference.—As to method of testing the validity of 
bonds, see § 159-52. 

Editor’s Note.—This section was re-enacted without change 
by Public Laws Ex. Sess. 1921. 


§ 160-397. Taxes levied for payment of bonds.— 
The full faith and credit of the municipality shall 
be deemed to be pledged for the punctual pay- 
ment of the principal of and interest on every bond 
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and note issued under this subchapter, including 
assessment bonds or other bonds for which special 
funds are provided. The governing body shall 
annually levy and collect a tax ad valorem upon 
all the taxable property in the municipality suffi- 
cient to pay the principal and interest of all bonds 
issued under this subchapter as such principal and 
interest become due: Provided, however, that such 
tax may be reduced by the amount of other 
moneys appropriated and actually available for 
such purpose. 

So much of the net revenue derived by the mu- 
nicipality in any fiscal year from the operation of 
any revenue producing enterprise owned by the 
municipality after paying all expenses of operat- 
ing, managing, maintaining, repairing, enlarging 
and extending such enterprise, shall be applied, 
first to the payment of the interest, payable in the 
next succeeding year on bonds issued for such 
enterprise, and next, to the payment of the 
amount necessary to be raised by tax in such suc- 
ceeding year for the payment of the principal of 
said bonds. All money derived from the col- 
lection of special assessments for local improve- 
ments for which bonds or notes were issued shall 
be placed in a special fund and used only for the 
payment of bonds or notes issued for the same or 
other local improvements. 

Every municipality shall have the power to levy 
taxes ad valorem upon all taxable property there- 
in for the purpose of paying the principal of or 
the interest on any bonds or notes for the pay- 
ment of which the municipality is liable, issued 
under any act other than this subchapter, or for 
the purpose of providing a sinking fund for the 
payment of said principal, or for the purpose of 
paying the principal of or interest on any notes 
issued under this subchapter. 


The powers stated in this section in respect of 
the levy of taxes for the payment of the principal 
and interest of bonds and notes shall not be sub- 
ject to any limitation prescribed by law upon the 
amount or rate of taxes which a municipality may 
levy. Taxes levied under this ‘section shall be 
levied and collected in the same manner as other 
taxes are levied and collected upon property in the 
municipality: Provided, in the case of funding’ or 
refunding bonds which do not mature in install- 
ments, as provided in § 160-391 of this subchap- 
ter, a tax for the payment of the principal of said 
bonds need not be levied prior to the fiscal year 
or years said bonds mature unless it is so pro- 
vided for in an ordinance or resolution passed 
before the issuance of said bonds, in which case 
such tax shall be levied in accordance with the 
provisions of such ordinance or resolution. (1917, 
c. 138, s. 33; 1919, c. 178, s. 3 (33); 1921, c. 8, 
Su ty EX. Sess. 1921: 6.5100, «S.) 6 s19son GeO. 8: 
1; C. S. 2959.) 


Cross References.—See also, § 159-34. As to municipality 
applying sinking fund. to purchase of its own bonds, see §§ 
153-148 et seq. 

Editor’s Note.—By amendment Ex. Sess. 1921 the provi- 
sion in the last sentence of the second paragraph for local 
improvement and collection of assessments for local improve- 
ments, replaced a former provision for ‘“‘special assessments 
upon which assessment bonds or other bonds or notes are 
predicated.” , 

Public Laws 1933, c. 259, inserted the proviso at the end 
of this section. 

Net Revenue Derived from Revenue Producing Enterprise 
Should Be Applied to Bonds.—It is clear from a reading 
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of this section that the Legislature intended that, where 
bonds were issued to enable a municipality to carry on a 
revenue producing enterprise, the net revenue derived from 
such enterprise should be applied to the payment of the 
interest and principal of such bonds. George v. Asheville, 
80 F. (2d) 50, 53, 1033 A. L. R. 568. 

After Paying Operation and Maintenance Expenses. — 
Where a waterworks system produces revenue, it is a rev- 
enue-producing enterprise; and, if net revenues are derived 
from it, after paying all expensese of operating, managing, 
maintaining, repairing, enlarging, and extending such sys- 
tem, this sectidn requires that they be applied to the pay- 
ment of the principal and interest due on the bonds issued 
“for such enterprise.” George v. Asheville, 80 F. (2d) 50, 
54,7103 Aw Taek. 568: 

The requirement that net revenues after paying the ex- 
penses of operation shall be applied on bonds does not mean 
that the discretionary control of waterworks vested in the 
city authorities by § 160-256 is in any wise limited. Id. 

Without Regard as to Time Bonds Are Issued.—There is 
nothing in this section which limits the application of the 
net revenue of a revenue-producing enterprise to bonds 
thereafter issued and there is no reason why the section 
should be so interpreted. The language of the section pro- 
vides in the broadest possible terms that the net revenue 
from such an enterprise shall ‘be applied on the principal 
and interest of bonds “issued for such enterprise,” without 
limitation as to when such bonds may have been issued. 
George v. Asheville, 80 F. (2d) 50, 55, 103 A. I. R. 568. 

Where Bonds Share Alike.—As this section clearly in- 
tended that such net revenues should be applied on the 
principal and interest of all bonds which were issued for the 
system, where the sewer system is an integral and essential 
part of the waterworks system and with it constitutes one 
revenue-producing enterprise, we think that sewer bonds 
should share along with waterworks bonds in the net revenues 
of the waterworks system. George vy. Asheville, 80 F. (2d) 
50, 54, 103 A, I. R. 568. 

A revenue-producing enterprise is manifestly one which 
preduces revenue, not necessarily one which produces profit 
or net revenue. George v. Asheville, 80 F. (2d) 50, 54, 103 
A. Ty. R. 568. 

Injunction to Restrain Diversion of Gress Revenues.—As 
net revenues can be effectively diverted in advance of their 
ascertainment by diversion of gross revenues, injunction 
should be granted to restrain the diversion of gross reve- 
nues, if it appears that net revenues are in danger of be- 
ing diverted in this way. However, care should be taken 
so as not to trench upon the discretion of the municipal 
authorities in the management of the water and sewer sys- 
tem. George v. Asheville, 80 F. (2d) 50, 57, 103 A. L. R. 568. 

If net revenue remains after payment of operating ex- 
penses such funds are thereafter held in trust to be applied 
as the statute directs, and any threatened diversion or mis- 
application should be enjoined. Id. 

Bonds Not a Charge upon the Taxing Power of City.—As 
bonds in‘aid of the ordinary revenue-producing enterprises of 
a city, i. e., enterprises for furnishing water, gas, electric 
light, or power, were exempted from the debt limitation of § 
160-383, this shows that it was thought that, while the cred- 
it of the municipality would be pledged for bonds of this 
character, they would not be a charge upon the taxing 
power of the city but would be taken care of by the reve- 
nues of the enterprises for which they were issued. George 
v. Asheville, 80 F. (2d) 50, 54, 103 A. L. R.. 568. 


§ 160-398. Destruction of surrendered bonds of 
cities and towns.—All surrendered bonds of a city 
or town may, in the discretion of the governing 
board of such city or town, be destroyed: Before 
such bonds are destroyed the treasurer of the mu- 
nicipality shall make a correct descriptive list of 
all surrendered bonds of the municipality, in a 
substantially bound book to be kept by him for 
that purpose, which list shall include the number, 
date and amount of each bond and the purpose for 
which it was issued, when this can be ascertained; 
and after such list shall be made, such surrendered 
bonds shall be destroyed by burning in the pres- 
ence of the mayor, treasurer or auditor, city ‘attor- 
ney and secretary of the governing board of the 
city or town, who shall each certify under his hand 
in such book that he saw the described bonds so 
burned and destroyed. (1941, c. 203.) 
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Art. 29. Restrictions upon the Exercise of 
Municipal Powers. 


§ 160-399. In borrowing or expending money: 

1. No municipality shall: 

a. Make an appropriation of money except as 
provided in this subchapter. 

b. Borrow money or issue bonds or notes 
except as provided in this subchapter; 

c. Make an expenditure of money unless the 
money shall have been appropriated as provided 
in this subchapter, or unless the expenditure is a 
payment of a judgment against the municipality 
or is a payment of the principal or interest of a 
bond or note of the municipality; or, 

d. Enter into any contract involving the expend- 
iture of money unless a sufficient appropriation 
shall have been made therefor, except a continuing 
contract to be performed in whole or in part in 
an ensuing fiscal year, in which case an appropri- 
ation shall be made sufficient to meet the amount 
to be paid in the fiscal year in which the contract 
is made. | 

2. The authorization of bonds by a municipality 
shall be deemed to be an appropriation of the 
maximum authorized amount of the bonds for 
the purposes for which they are to be issued. 
(1917, c. 138, s. 34; 1919, c. 178, s. 3 (34); 1921, ¢. 
Baer = bx. Sess. 1921) c...106,<8::1; Co S2960.) 

Editor’s Note.—This section was re-enacted without change 
by Public Laws Ex. Sess. 1921. 

In General.—A city purchasing a cemetery in excess of the 
acreage allowed by sec. 160-2, subsection 3, although the act 
is ultra vires and no provision is made in the city’s budget 
for payment, takes a good title, and only the state in di- 
rect proceedings can question it. Harrison v. New Bern, 
Ose Nee CeO D 137, “S.0 By. /582. 

Continuing Contract.—A definition of a 
tract’ as used in subsection d. of this section depends 
largely upon the facts of particular cases. The governing 
principle in such contracts is successive transactions be- 
tween the parties over a definite or indefinite period of 
time. White Co. v. Hickory, 195 N. C. 42, 45, 141 S. 
E. 494. 

A contract with an engineer to furnish services in con- 
nection with the construction of a city’s water supply, the 
completion of which will extend beyond the period of one 


year, is a continuing one under this section. White Co. v. 
Hickory, 195 N. C. 42, 141 S. E. 494. 


“continuing con- 


§ 160-400. Manner of passing ordinances and res- 
olutions.—Ordinances and resolutions passed pur- 
suant to this subchapter shall be passed in the 
manner provided by other laws for the passage of 
ordinances and resolutions, but shall not be subject 
to the provisions of other laws prescribing condi- 
tions, acts, or things necessary +o exist, happen, Or 
be performed precedent to or after the passage of 
ordinances or resolutions in order to give them 
full force and effect: Provided, however, that 
in any municipality in which the acts of the gov- 
erning body thereof involving the raising or ex- 
penditure of money are required by law to be 
approved by some other official board or off- 
of the municipality in order to make 
them effective, all ordinances and _ resolutions 
passed by the governing body under this subchap- 
ter shall, unless they relate solely to elections held 
under this subchapter, be so approved before they 
Seicevptrect: (1917, c: 138,..s7 3557 1919;c1) 178, vs. 
3 (35); 1921, c. 8, s. 4; Ex. Sess. 1921, c. 106, s. 1; 
5.) 2961.) 

Editor’s Note.—By amendment of Ex. Sess. 1921 a part 
of the last sentence reading “expenditure of money as re- 
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quired by law’ was changed to read: 
money are required by law.” 


“expenditures 


§ 160-401. Enforcement of subchapter.—If any 
board or officer of a municipality shall be ordered 
by a court of competent jurisdiction to levy or col- 
lect a tax to pay a judgment or other debt, or to 
perform any duty required by this subchapter to 
be performed by such board or officer, and shall 
fail to carry out such order, the court, in addition 
to all other remedies, may appoint its own offi- 
cers or other persons to carry out such order. 
(1917, c. 138, s. 36; 1919, c. 178, s. 3 (36); 1921, 
CHAS Shelia CSSarl 92 Ico OGmisen ls ©8512 9626) 


Editor’s Note—By amendment Ex. Sess. 1921 there was 
omitted from this section a provision for officers, credit- 
ors and taxpayers to maintain an action to declare invalid 
any illegal official act, and a provision for jurisdiction of the 
superior court to enforce by mandamus or injunction the 
provision of this act. 


§ 160-402. Limitation of tax for general purposes. 
—For the purpose of raising revenue for defray- 
ing the expenses incident to the proper govern- 
ment of the municipality, the governing body shall 
have the power and it is hereby authorized to 
levy and collect an annual ad valorem tax on all 
taxable property in the municipality at a rate not 
exceeding one dollar on the one hundred dollars 
valuation of said property, notwithstanding any 
other law, general or special, heretofore or here- 
after enacted, except a law hereafter enacted ex- 
pressly repealing or amending this section: Pro- 
vided, that in cities where the taxable values for 
the year 1920 amounted to one hundred million 
dollars or more, the rate of taxation for general 
purposes shall not exceed sixty-five (65) cents on 
the one hundred dollars valuation. (1917, c. 138, 
SSL 1O1o Poel (By oS-43 (Ot) s Oe) we eee eb, 
Bess. 9109 tC 106, 5. 1° Ca So 2003.) 


Editor’s Note.——By amendment, Ex. Sess. 1921 the rate of 
one dollar on the one hundred dollar valuation replaced a for- 
mer rate of one dollar and twenty-five cents on the one hun- 
dred dollar valuation. All that part following the second 
comma beginning with ‘notwithstanding’ was added. 


Art. 30. General Effect of Municipal 
Finance Act. 


§ 160-403. Effect upon prior laws and _ pro- 
ceedings taken. — All acts and parts of acts, 
whether general, special, private or local, rezgulat- 
ing or relating in any way to the issuance of 
bonds or other obligations of a municipality, or 
relating to the subject-matter of this subchapter, 
are hereby repealed: Provided, however, that 
this subchapter shall not affect any local or pri- 
vate act enacted at the extraordinary session, 
1921, of the general assembly, or regular session 
of one thousand nine hundred and twenty-one, 
but the powers hereby conferred and the methods 
of procedure hereby provided shall be deemed to 
be conferred and provided in addition to and not 
in substitution for those conferred or provided 
by any such local or private act enacted at the 
extraordinary session, 1921, of the general as- 
sembly, or regular session of one thousand nine 
hundred and twenty-one, so that any municipal- 
ity may, at its option, proceed under any such 
local or private act applicable to it enacted at 
the extraordinary session, 1921, of the general 
assembly or regular session of one thousand 
nine hundred and twenty-one without regard to 
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the restrictions imposed by this subchapter, or 
may proceed under this subchapter without re- 
gard to the restrictions imposed by any other 
act: Provided further, that this subchapter shail 
not affect any of the provisions of article nine of 
subchapter one of chapter 160, except those pro- 
visions which prescribe methods of procedure for 
borrowing money or issuing bonds or other ob- 
ligations, and said article shall apply to all inu- 
nicipalities in this state, notwithstanding any in- 
consistent, general, special, local or private laws: 


Provided further, that this subchapter shall not . 


affect any acts or proceedings heretofore done 
or taken for the issuance of bonds or other obli- 
gations under the municipal finance act, as it 
stood prior to December 20, 1921, or under any 
other law, and every. municipality is hereby au- 
thorized to complete said acts and proceedings 
pursuant to the laws under which they were done 
or taken, and to issue said bonds or other obli- 
gations under such acts in the same manner as 
if this subchapter had not been passed: Pro- 
vided further, that this subchapter shall not 
render invalid any bonds or notes or proceedings 
for the issuance of bonds or notes in cases when 
such bonds, notes or proceedings have been vali- 
dated, by vany rothereactey (Ex. Sessa1924,.-c49106, 
s.222\ Cx S72969(a)5) 


Art. 31. Municipal Fiscal Agency Act. 


§ 160-404. Title of article— This article shall be 
known as “The Municipal Fiscal’ Agency Act.” 
(1925, c. 195, s. 1.) 


§ 160-405. Payment of fees to bank.—When- 
ever any county, city, town, township, school dis- 
trict or school taxing district is or shall be author- 
ized or permitted to make payments of bonds or 
coupons issued by it or in its behalf at any place 
other than within such county, city, town, town- 
ship, school district or school taxing district, and 
such bonds or coupons are by their terms payable 
at such other place, it shall be lawful for the off- 
cer disbursing the funds for such payment to pay 
the reasonable fees of the bank, trust company or 
other agency making payment at such place, and 
to agree to pay such fees at a fixed rate through- 
out the term of the bonds as to which such pay- 
ment is to be made at such place, but no fee in 
excess of one-fourth of one per cent of the amount 
of interest paid and one-eighth of one per cent 
of the amount of principal paid shall be deemed 
reasonable. (1925, c. 195, s. 2.) 

Local Modification.—Buncombe: 1937, c. 320. 


Art. 32. Municipal Bond Registration Act. 
§ 160-406. Title of article—This article shall be 


known as. “The Municipal Bond Registration 
ACUH Ap ( 1025 Chu leo nS. ale) 
§ 160-407. MRegistration—Each county, city, 


town, school district and school taxing district 
which has issued or shall hereafter issue bonds 
in its own name, and each county, city and town, 
which has issued or shall hereafter issue bonds in 
behalf of a school district or a school taxing dis- 
trict, is hereby authorized to keep in the office 
of its treasurer or financial agent or its clerk, ot 
in the office of the pank or trust company ap- 
pointed by its governing body as bond registrar, 
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a register or registers for the registration as to 
principal of such bonds in the name of the owner 
thereof, in which it may register any such bond 
as to principal at the time of its issue, or at the 
request of the holder thereafter. Such registra- 
tion shall not affect the payment of interest, but 
such interest shall continue to be made upon the 
presentation and surrender of interest coupons if 
issued, but after such registration as to principal, 
the principal shall be payable to the person in | 
whose name registered or to the person in whose 
name the bonds registered may be transferred on 
such register by the registered owner in person 
or by attorney, upon presentation to the bond 
registrar, accompanied by delivery of a written 
instrument of transfer in a form approved by the 
bond registrar, executed by the rezistered owner: 
Provided, however, that a registered bond may 
be discharged from registry by a transfer to 
bearer registered as herein provided. Upon the 
registration or transfer of a bond as aforesaid the 
bond registrar shall note such registration or 
transfer on the back of the bond. (1925, c. 129, 
Sue) 


§ 160-408. Powers in addition to existing pow- 
ers——The powers herein granted are not in sub- 
stitution of existing powers but in addition there- 
on (GPE ee TRONS, SE) 
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Art. 33. Fiscal Control. 


§ 160-409. Municipalities brought under terms 
of county fiscal control act.—All cities and towns 
shall be subject to and be governed by all of the 
provisions of the County Fiscal Control Act 
[$§ 153-114 to 153-141] and acts amendatory 
thereof and supplemental thereto, including acts 
ratified at the 1931 session of the General As- 
sembly, except as herein otherwise provided or 
except as the context shows that it is not in- 
tended that such acts shall be applicable to cities 
ATICMLO WilSseemeLOS [amCHmG Os Gun Os) 

Cross Reference.—As to County Fiscal Control Act, 
$§ 153-114 et seq. 

Cited in Sing v. Charlotte, 213 N. C. 60, 195 S. E. 271. 


see 


§ 160-410. Terms in county fiscal control act 
made applicable to cities and towns. — Except 
as the context may otherwise show, and for the 
purpose of applying the provisions of the County 
Fiscal Control Act to cities and towns, the fol- 
lowing words and phrases in the County Fiscal 
Control Act, and acts amendatory thereof and 
supplemental thereto, shall be deemed to have 
the following meanings when applied to cities 
and towns: 

County Accountant, County Treasurer, County 
Auditor, County Depository and County Treas- 
ury shall mean Municipal Accountant, Munici-— 
pal Treasurer, Municipal Auditor, Municipal 
Depository and Municipal Treasury; the Board 
of County Commissioners shall mean the gov- 
erning body of a municipality, sub-division shall 
mean a school district, school taxing district or 
other political corporation or sub-division wholly 
or partly within a municipality, the taxes for 
which are under tne law levied by the governing 
body of the municipality: county as a noun shall 
mean municipality; county as an adjective shall 
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mean municipal; Clerk of the Board of County 
Commissioners shall mean clerk of the munici- 
pality or of its governing body; courthouse door 
shall mean door of the municipal building; ap- 
propriation resolution and resolution making tax 
levy shall mean appropriation ordinance and or- 
dinance making tax levy, respectively; County 
Fiscal Control Act shall mean Local Government 
Act, being Public Laws 1931, chapter 60, and acts 
amendatory thereof and supplemental thereto; 
County Government Advisory Commission shall 
mean the Director of Local Government whose 
office is created by the Local Government Act. 
(1931, c. 60, s. 67.) 


Applied in Standard Inv. Co. vy. Snow Hill, 78 F. (2d) 33. 

Cited in Sing v. Charlotte, 213 N. C. 60, 195 S. E. 271; 
Bryson: City Bank v. Bryson City, 213 N. C. 165, 195 S. E. 
398. 


§ 160-411. Purposes of municipal funds re- 
quired by article—The municipal funds required 
by this article for cities and towns are not those 
funds required by the County Fiscal Control Act 
for counties, but are funds for each of the fol- 
lowing functions of municipal government: 

(1) Current operating expense of the munici- 
pality. 

(2) School expenses of the municipality sup- 
plemental to constitutional school maintenance. 

(3) Municipal debt service. 

(4) Each special purpose to which the Gen- 
eral Assembly has given its special approval, 
separately stated. 

(5) Debt service of each sub-division, sepa- 
rately stated. 

(6) Maintenance 
rately stated. 

(7) Permanent improvements in each  sub-di- 
vision, separately stated. 

(8) Such other funds as may be established by 
the governing body, separately stated. (1931, c. 
60, s. 68.) 

Cited in Sing v. Charlotte, 213 N. C. 60, 195 S. E. 271. 


§ 160-412. Exceptions.—Notwithstanding the 
foregoing, none of the provisions of the County 
Fiscal Control Act or acts amendatory thereof or 
supplemental thereto in relation to maintenance 
of schools for the constitutional term, deposito- 
ries and security for deposits, abolition of the of- 
fice of County Treasurer or appointment of fi- 
nancial agents to perform functions of the 
County Treasurer shall be applicable to or gov- 
ern cities or towns. (1931, c. 60, s. 69.) 


of each sub-division, sepa- 


Art. 34. Revenue Bond Act of 1938. 


§ 160-413. Title of article—This article may be 
cited as the “Revenue Bond Act of One Thousand 
Nine Hundred and Thirty-Eight.” (Ex. Sess., 
1938, c. 2, s. 1.) 

For cOmment on this enactment, see 17 N. C. Law Rev. 
370. 


§ 160-414, Definitions—Wherever used in this 
article, unless a different meaning clearly appears 
from the context: 

(a) The term “undertaking” shall include the 
following revenue-producing undertakings or any 
combination of two or more of such undertakings, 
whether now existing or hereafter acquired or 
constructed: 

(1) Airports, docks, piers, wharves, terminals 
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and other transit facilities, abattoirs, armories, 
auditoria, community buildings, cold storage plants, 
gymnasia, markets, stadia, swimming pools, hospi- 
tals, processing plants and sea products, ware- 
houses, highways, causeways, parkways, viaducts, 
bridges, and other crossings, teacherages or homes 
for teachers of public schools, school dormitories 
and teacherages, club houses and golf courses. 
(2) Systems, plants, works, instrumentalities, 
and properties: (i) used or useful in connection 
with the obtaining of a water supply and the con- 
servation, treatment, and disposal of water for pub- 
lic and private uses, (ii) used or useful in connec- 
tion with the collection, treatment, and disposal 
of sewage, garbage, waste and storm water, (iii) 
used or useful in connection with the generation, 
production, transmission, and distribution of gas 
(natural, artificial, or mixed) or electric energy 


for lighting, heating, and power for public and 


private uses, together with all parts of any such 
undertaking and all appurtenances thereto includ- 
ing lands, easements, rights in land, water rights, 
contract rights, franchises, approaches, dams, 
reservoirs, generating stations, sewage disposal 
plants, plants for the incineration of garbage, inter- 
cepting sewers, trunk connection and other sewer 
and water mains, filtration works, pumping sta- 
tions, and equipment. 

(b) The term “municipality” as used in this 
article shall mean any county, city, town, incor- 
porated village, or sanitary district of this state 
now or hereafter incorporated. 

(c) The term “governing body” shail mean the 
board or body in which the general legislative 
powers of the municipality are vested. (Ex. 
Sessa 1G35 ice ea See 193906, 295. 1941 cx 207, 
Saca) 


Local Modification.—Cabarrus: 1939, c. 288. 

Editor’s Note.—The 1939 amendment added to paragraph one 
the words ‘“‘teacherages or homes for teachers of public 
schools.” 

The 1941 amendment added at the end of paragraph (1) of 
subsection (a), as it appeared in the 1938 act, the words 
“school dormitories and teacherages, club houses and golf 
courses.”” The amendment re-enacted the original section 
as amended, and took no notice of the 1939 amendment 
which added at the end of said paragraph the words 
“teacherages or homes for teachers of public schools.” 


§ 160-415. Additional powers.—In addition to 
the powers which’ it may now have, any munici- 
pality shall have power under this article: 

(a) to acquire by gift, purchase, or the exercise 
of the right of eminent domain, to construct, to 
improve, to better, and to extend any undertaking 
wholly within or wholly without the municipality, 
or partially within and partiaily without the 
municipality; and to acquire by gift, purchase, or 
the exercise of the right of eminent domain, lands, 
easements, rights in lands, and water rights in 
connection therewith; 

(b) to operate and maintain any undertaking 
for its own use, for the use of public dnd private 
consumers, and when operated primarily for its 
own use and users within the territorial boundaries 
of the municipality, such undertaking may be op- 
erated incidentally for users outside ot the terri- 
torial boundaries of the municipality; 

(c) to prescribe, revise, and collect rates, fees, 
tolls, or charges for the services, facilities, or com- 
modities furnished by such undertaking; and in 
anticipation of the collection of the revenues of 
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such undertaking, to issue revenue bonds to finance 
in whole or in part the cost of the acquisition, con- 
struction, reconstruction, improvement, betterment, 
or extension of any undertaking; 

(d) to pledge to the punctual payment of said 
bonds and interest thereon all or any part of the 
revenues of such undertaking (including the rev- 
enues of improvements, betterments, or extensions 
thereto thereafter constructed or acquired as well 
as the revenues of existing systems, plants, works, 
instrumentalities, and properties of the undertaking 
so improved, bettered, or extended) or of any part 
of such undertaking; 

(e) to make all contracts, execute other instru- 
ments, and do all things necessary or convenient 
in the exercise of the powers herein granted, or in 
the performance of its covenants or duties, or in 
order to secure the payment of its bonds; Provided, 
no encumbrance, mortgage, or other pledge of 
property of the municipality is created thereby; 
and provided, no property of the municipality is 
liable to be forfeited or taken in payment of said 
bonds; and provided, no debt on the credit of the 
municipality is thereby incurred in any manner for 
any, purpose. | (Fix2: ess... 19380 C.cie, oS013.) 


§ 160-416. Procedure for authorization of un- 
dertaking and revenue bonds. — The acquisition, 
construction, reconstruction, improvement, better- 
ment, or extension of any undertaking, and the is- 
suance, in anticipation of the collection of the 
revenues of such undertaking, of bonds to provide 
funds to pay the cost thereof, may ‘be authorized 
under this article by resolution or resolutions of 
the governing body which may be adopted at a 
regular or special meeting by a majority of the 
members of the governing body. Unless other- 
wise provided therein, such resolution or resolu- 
tions shall take effect immediately and need not 
be laid over or published or posted. The govern- 
ing body in determining such cost may include all 
costs and estimated costs of the issuance of said 
bonds; all engineering, inspection, fiscal, and legal 
expenses, and interest, which it is estimated will 
accrue during the construction period and for six 
months thereafter, on money borrowed or which 
it is estimated will be borrowed pursuant to this 
ALticlemn (Ee OeSSnLoo 8.) Canes 4o) 


§ 160-417. Bond provisions.—Revenue bonds 
may be issued under this article in one or more 
series; may bear such date or dates, may mature 
at such time or times, not exceeding thirty years 
from their respective dates; may bear interest at 
such rate or rates, not exceeding six per centum 
per annum, payable at such time or times; may 
be payable in such medium of payment; at such 
place or places; may ve in such denomination or 
denominations; may be in such form either coupon 
or registered; may carry such registration, conver- 
sion, and exchangeability privileges; may be sub- 
ject to such terms of redemption with or without 
premium; may be declared or become due before 
the maturity date thereof; may be executed in such 
manner, and may contain such terms, covenants, 
assignments, and conditions as the resolution or 
resolutions authorizing ‘the issuance of such bonds 
may provide. All bonds issued under this article 
bearing the signature of officers in office on the 
date of the signing thereof shall be valid and 
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binding notwithstanding that before the delivery 
thereof and payment therefor, such officers whose 
signatures appear thereon shall have ceased to be 
officers of the municipality issuing the same. 
Pending the preparation of the definitive bonds, 
interim receipts, in such form and with such pro- 
virions as the governing body may determine, may 
be issued to the purchaser or purchasers of bonds 
to be issued under this article. Said bonds and 
coupons and said interim receipts shall be negotia- 
ble for all purposes, except as restricted by regis- 
tration, and shall be and are hereby declared to be 
nontaxable for any and all purposes. (Ex. Sess., 
1933, BCea Saou) 


§ 160-418. Covenants in resolutions.—Any res- 
olution or resolutions authorizing the issuance 
of bonds under this article to finance in whole or 
in part the acquisition, construction, reconstruc- 
tion, improvement, betterment, or extension of an 
undertaking may contain covenants (notwithstand- 
ing that such covenants may limit the exercise of 
powers conferred by this article) as to: 


(a) the rates, fees, tolls, or charges to be 
charged for the services, facilities, and commodities 
of such undertaking; 

(b) the use and disposition of the revenue of 
said undertaking; 

(c) the creation and maintenance of reserves or 
sinking funds, the regulation, use and disposition 
thereof; 

(d) the purpose or purposes to which the pro- 
ceeds of the sale of said bonds may be applied, and 
the use and disposition of such proceeds; 

(e) events of default and the rights and liabili- 
ties arising thereupon, the terms and conditions 
upon which bonds issued under this article shall 
become or may be declared due before maturity, 
and the terms and conditions upon which such 
declaration and its consequences may be waived; 

(f) a fair and reasonable payment by the munici- 
pality to the account of said undertaking for the 
services, facilities, or commodities furnished said 
municipality or any of its departments by said un- 
dertaking; 

(g) the issuance of other or additional bonds or 
instruments payable from or a charge against the 
revenue of such undertaking; 

(h) the insurance to be carried thereon, and the 
use and disposition of insurance moneys; 

(14) books of account and the inspection and audit 
thereof; 

(j) limitations or restrictions as to the leasing 
or otherwise disposing of the undertaking while 
any of the bonds or interest thereon remain out- 
standing and unpaid; and 

(k) the continuous operation and maintenance 
of the undertaking. 

The provisions of this article and of any such 
resolution or resolutions shall be a contract with 
every holder of said bonds; and the duties of the 
municipality and the governing body and the offi- 
cers of the municipality under this article and un- 
der any such resolution or resolutions shall be 
enforceable by any bondholder by mandamus or 
other appropriate suit, action, or proceeding at law 
or in equity. (Ex. Sess., 1938, c. 2, s. 6.) 


§ 160-419. No municipal liability on bonds. — 
Revenue bonds issued under this article shall not 
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be payable from or charged upon any funds other 
than the revenue pledged to the paymert thereof, 
nor shall the municipality issuing the same be sub- 
ject to any pecuniary liability thereon. No holder 
or holders of any such bonds shall ever have the 
right to compel any exercire of the taxing power 
of the municipality to pay any such bonds or the 
interest thereon; nor to enforce payment thereof 
against any property of the municipality; nor shall 
any such bonds constitute a charge, lien, or en- 
cumbrance, legal or equitable, upon any property 
of the municipality. Every bond issued under this 
article shall contain a statement on its face that 
StHis spond iss lot a (debt. Ol ee. oe Tabut 1s pay=- 
able solely from the revenues of the undertaking 
for which it is issued, as provided by law and the 
proceedings in accordance therewith, and the 
holder hereof has no right to compel the levy of 
any tax for the payment of this bond or the inter- 
est to accrue hereon and has no charge, lien or 
encumbrance legal or equitable upon any property 
DE BAI vRce Seal HK CSS. 1905, C am, er.) 


Indirect Invocation of Taxing Power.—Defendant munici- 
pality proposed to issue bonds to obtain funds for the con- 
struction of a municipal hydroelectric generating plant. The 
city owned and operated its own electric distributing system, 
and the proposed generating system was to be operated 
separate and apart therefrom. The resolution of the city 
authorizing the issuance of the bonds provided that they 
should be payable solely out of the revenues of the system 
and the bonds themselves are to contain like provision. 
Held: The bonds are not a general indebtedness of the mu- 
nicipality and its taxing power may not be invoked to pro- 
vide for their payment, and the provision that the city, if it 
should voluntarily elect to take energy from its generating 
system for its own uses, should pay the cost of furnishing 
the energy so taken, which in no event should exceed a fair 
and reasonable charge therefor, does not indirectly provide 
for the invocating of the taxing power for the payment of 
the bonds. McGuinn v. High Point, 217 N. C. 449, 8 S. E. 
(2d) 462, 128 A. L. R. 608. 


§ 160-420. Right to receivership upon default.— 
(a) In the event that the municipality shall default 
in the payment of the principal or interest on any 
of the bonds after the same shall become due, 
whether at maturity or upon call for redemption, 
and such default shall continue for a period of 
thirty: days; or in the event that the municipality 
or the governing body, or officers, agents, or em- 
ployees thereof shall fail or refuse to comply with 
the provisions of this article or shall default in 
any agreement made with the holders of the 
bonds, any holders of bonds or trustee therefor 
shall have the right to apply in an appropriate 
judicial proceeding to the superior court of the 
county in which the municipality is located or any 
court of competent jurisdiction for the appoint- 
ment of a receiver of the undertaking, whether or 
not all bonds have been declared due and payable 
and whether or not such holder, or trustee therefor, 
is seeking or has sought to enforce any other right, 
or exercise any remedy in connection with such 
bonds. Upon’ such application the superior court 
or any other court of competent jurisdiction may 
appoint, and if the application is made by the 
holders of twenty-five per centum in principal 
amount of such bonds then outstanding, or any 
trustee for holders of such bonds in such principal 
amount, shall appoint a receiver of the undertak- 
ing. 

(b) The receiver so appointed shall forthwith, 
directly or by his agents and attorneys, enter into 
and upon and take possession of the undertaking 
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and each and every part thereof and may exclude 
the municipality, its governing body, officers, 
agents, and employees and all persons claiming un- 
der them wholly therefrom and shall have, hold, 
use, operate, manage and control the same and 
each and every part thereof, and, in the name of 
the municipality or otherwise, as the receiver may 
deem best, and shall exercise all the rights and 
powers of the municipality with respect to the un- 
dertaking as the municipality itself -night do. 
Such receiver shall maintain, restore, insure and 
keep insured, the undertaking, and from time to 
time shall make all such necessary or proper re- 
pairs as to such receiver may seem expedient and 
shall establish, levy, maintain and collect such fees, 
tolls, rentals, and other charges in connection with 
the undertaking as such receiver may deem neces- 
sary or proper and reasonable, and shall collect 
and receive all revenues and shall deposit the same 
in a separate account and apply such revenues so 
collected and received in such manner as the court 
shall direct. 


(c) Whenever all that is due upon the bonds and 
interest thereon, and upon any other notes, or 
other obligations, and interest thereon, having a 
charge, lien, or other encumbrance on the revenues 
of the undertaking and under any of the terms of 
any covenants or agreements with holders of 
bonds shall have been paid or deposited as pro- 
vided therein, and all defaults shall have been cured 
and made good, the court may in its discretion, 
and after such notice and hearing as it deems 
reasonable and proper, direct the receiver to sur- 
render possession of the undertaking to the mu- 
nicipality, the same right of the holders of the 
bonds to secure the appointment of a receiver to 
exist upon any subsequent default as hereinabove 
provided. 

(d) Such receiver shall in the performance of 
the powers hereinabove con‘erred upon him, act 
under the direction and supervision of the court 
making such appointment and shall at all times 
be subject to the orders and decrees of such court 
and may be removed thereby. Nothing herein 
contained shall limit or restrict the jurisdiction of 
such court to enter such other and further orders 
and decrees as such court may deem necessary or 
appropriate for the exercise by the receiver of any 
functions specifically set forth herein. (Ex. Sess., 
1938, c. 2, s.-8.) 


Cross Reference.—As to authority for municipality to avail 
itself of provisions of bankruptcy law, see § 23-48. 


§ 160-421. Approval of state agencies and sale 
of bonds by local government commission.—All 
revenue bonds issued pursuant to this article shall 
be approved and sold by the local government 
commission in the same manner as municipal bonds 
are approved and sold by that commission, except 
that the said commission may sell any bonds issued 
pursuant to this article to the United States of 
America, or any agency thereof, at private sale 
and without advertisement. It shall not be neces- 
sary for any municipality proceeding under this 
article to obtain any other approval, consent, or 
authorization of any bureau, board, commission, or 
other like instrumentality of the state for the con- 
struction of an undertaking, provided, however, 
that existing powers and duties of the state board 
of health shall continue in full force and effect; and’ 
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provided, further, that no municipality shall con- 
struct any systems, plants, works, instrumentali- 
ties and propertiés used or useful in connection 
with the generation, production, transmission and 
distribution of gas (natural, artificial, or mixed), 
or electric energy for lighting, heating, and power, 
for public and private uses, without having first 
obtained a certificate of convenience and necessity 
from the public utilities commissioner, except that 
this requirement for a certificate of convenience 
and necessity shall not apply to any such under- 
taking defined in this proviso which has been au- 
thorized, or the bonds for which have been au- 
thorized, by any general, special or local law en- 
acted prior-to August 13, 1938. (Ex. Sess., 1938, 
CHS Os) 


Necessity of Certificate of Convenience.—It is necessary 
for a city to obtain a certificate of convenience from the 
public utilities commissioner in order to construct a hydro- 
electric generating system under this section and the con- 
tention of defendant municipality that it came within the 
proviso of this section since its resolution for the issuance 
of bonds for this purpose was passed prior to this article 
under authorization of chapter 473, Public Laws of 1935, 
is untenable when ‘it appears that the resolution was 
amended and supplemented by a resolution passed subse- 
quent to this article which made substantial changes, and 
supplied essential requirements lacking in the original reso- 
lution. "McGuinn’.y.- High. Point) 217 IN. ‘©; 9449, 82S. 5. 
(2d) 462, 128 A. I. R. 608. 

Defendant municipality, by resolution of its council, pro- 
posed to construct a hydroelectric plant and finance same 
by issuing bonds under the Revenue Bond Act. of 1935 (ch. 
473, Public Laws of 1935). Thereafter the council amended 
the prior resolution by resolution making substantial changes 
in the original plans so that the bonds contemplated would 
be issued under the Revenue Bond Act of 1938 (ch. 2, Pub- 
lic Laws, Extra Session of 1938). ‘The General Assembly, by 
private act, then created a board of power commissioners 
for the city and gave said board all the powers and duties 
of the city with respect to the plant proposed by the origi- 
nal resolution of the council and the amendments thereto. 
Held: The board of power commisstoners was created and 
authorized to prosecute the project as then constituted, which 
contemplated the issuance of bonds under the Revenue Bond 
Act of 1938, and the board is without power to change the 
fundamental character of the project by resolution rescind- 
ing the amendatory resolution of the council and re-enact- 
ing the original resolution of the council, so as to bring 
the project within the purview of the Revenue Bond Act of 
1935, and thus obviate the necessity of a certificate of con- 
venience from the utilities commissioner. McGuinn vy. High 
Point,=219 Ne 7Gy 56, 13) Sa Bs (2d)) 48: 


§ 160-422. Construction of article—MThe pow- 
ers conferred by this article shall be in addition 
and supplemental to, and not in substitution for; 
and the limitations imposed by this article shall 
not affect the powers conferred by any other gen- 
eral, special, or local law. Bonds or interim re- 
ceipts may be issued under this article without re- 
gard to the provisions of any other general, spe- 
cial, or local law. The general assembly hereby 
declares its intention that the limitations of the 
amount or percentage of, and the restrictions re- 
lating to indebtedness of a municipality and the 
incurring thereof contained in the constitution of 
the state and in any general, special or local law 
shall not apply to bonds or interim receipts and 
the issuance thereof under this article. (Ex. Sess., 
193827002, Sis) 


§ 160-423. Termination of power to issue bonds. 
—Except in pursuance to any contract or agree- 
ment entered into prior to March 14, 1941, by any 
municipality, no municipality shall borrow any 
money or deliver any bonds pursuant to this 
article to the purchaser, or purchasers, thereof, 
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one thousand nine hundred 
Cx. Sess..1088.0e-2048er elds 


after March first, 
and forty-three. 
1941, c. 207, s. 1.) 


Local Modification——Brunswick, Town of Southport: 1943, 
c. 771; New Hanover: 1943, c. 596; Onslow, Town of Jack- 
sonville: 1943, c. 771. 

Editor’s Note.—Public Laws 1938, Ex. Sess., ec. 2, s. 15, 
provides that the limitation imposed by this section ‘‘shall 
not apply to the provisions of sections thirteen and fourteen 
hereof.’’ Section thirteen added the last sentence to $ 160- 
230 and section fourteen amended sections 157-2 and 157-3. 

The 1941 amendment changed the date from December 31, 
1940 to March 1, 1943. 


§ 160-424. Article applicable to school dormi- 
tories and teacherages.—All the terms, conditions 
and provisions of this article are hereby made ap- 
plicable to the acquisition, construction, recon- 
struction, improvement, betterment, or extension 
of school dormitories and teacherages within this 
state. (Ex. Sess., 1938, c. 5.) 


SUBCHAPTER V. CAPITAL 
RESERVE FUNDS. 


Art. 35. Capital Reserve Funds. 


§ 160-425. Short title—This article may be 
cited as “The Municipal Capital Reserve Act of 
one thousand nine hundred and _ forty-three.” 
(1943, Ce467,0602) 


§ 160-426. Meaning of terms.—The terms 
“municipality,” ‘“‘governing body,” “clerk,” “fi- 
nancial officer,’ ‘‘publication,’ “special assess- 
ments” and “necessary expenses” as used in this 
article shall have the same meaning as expressed 
in § 160-368, the same being a part of the Munici- 
pal Finance Act, 1921. The terms “debt service,” 
“fiscal year,” “surplus revenues,” “unencumbered 
balance” and “fund” as used in this article shall 
have the same meaning as expressed in § 153-114 
the same being a part of the County Fiscal 
Control Act. (1948, ¢. 467, s. 2.) 


§ 160-427. Powers conferred.—In addition to all 
other funds now authorized by law a municipality 
is hereby authorized and empowered to establish 
and maintain a capital reserve fund in the manner 
hereinafter provided. (1943, c. 467, s. 3.) 


§ 160-428. Sources of capital reserve fund.—The 
capital reserve fund may consist of moneys 
derived from any one or more of the following 
sources, except that no money shall be deposited 
in such capital reserve fund after July tenth, one 
thousand nine hundred and forty-five: 

(1) Unappropriated surplus revenues and unen- 
cumbered balances itemized as to: 

(a) Collections of ad valorem taxes levied for 
the current operating expense fund of the munici- 
pality which are not pledged or otherwise ap- 
plicable by law to the payment of existing debt; 


(b) Proceeds from the sale of municipal 
property; 

(c) Proceeds from insurance collected by 
reason of loss of municipal property; 

(d) Receipts from revenues derived from 


sources other than ad valorem taxes, including 
revenues derived from operation of a revenue 
producing enterprise owned by the municipality, 
which are not pledged or otherwise applicable by 
law to the payment of existing debt; 


(e) Collections of special assessments not 
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pledged or otherwise applicable by law to the 
payment of existing debt; 

(f{) Collections of ad valorem taxes levied for 
debt service; 

(2) Appropriation included in the annual appro- 
priation ordinance of the current operating ex- 
pense fund: Provided, however, the sources of 
revenues from which such appropriation shall be 
payable shall be itemized in said appropriation 


ordinance as to amount and class of sources 
Stated in ‘stibclauses (b),°'(c); (d); and (e) of 
clause (1) of this section; 

(3) Proceeds from the sale of municipal 


property not included in the estimated revenues 
appropriated for the current fiscal year; 

(4) Proceeds from insurance collected by 
reason of loss of municipal property: Provided, 
such proceeds are not included in the estimated 
revenues appropriated for the current fiscal year; 

(5) Collections of special assessments not in- 
cluded in the estimated revenues appropriated for 
the current fiscal year and which are not pledged 
or otherwise applicable by law to the payment of 
existing debt; 

(6) Moneys accruing to the municipality from 
the sale of alcoholic beverages which are not in- 
cluded in the estimated revenues appropriated for 
the current fiscal year. (1943, c. 467, s. 4.) 


§ 160-429. How the capital reserve fund may be 
established When a municipality elects under 
this article to establish a capital reserve fund the 
governing body shall pass an ordinance authoriz- 
ing and declaring that the same shall be estab- 
lished. Said ordinance shall state such itemized 
sources provided in § 160-428 from which moneys 
are available for deposit in the capital reserve 
fund at the time of passage. In said ordinance 
the governing body shall designate some bank or 
trust company as depositary in which moneys 
shall be deposited for the capital reserve fund. 
Said ordinance shall further contain a request to 
the local government commission that the provi- 
sions thereof be approved by said commission. 
Upon passage of said ordinance the same shall be 
spread upon the minutes of the governing body 
and the clerk shall transmit a certified copy there- 
of to the local government commission. (1943, c. 
467, s. 5.) 


§ 160-430. When the capital reserve fund shall 
be deemed established.—The capital reserve fund 
shall be deemed established when the ordinance 
passed under the provisions of § 160-429 are ap- 
proved by the local government commission. 
After action is taken upon the provisions of said 
ordinance by the local gvernment commission the 
secretary of said commission shall notify the 
clerk in writing of the approval by said commis- 
sion or disapproval, if the commission declines to 
approve the ordinance, and the reasons therefor. 
Upon receipt of the notice of approval the clerk 
shall thereupon notify the financial officer of the 
municipality who shall immediately deposit in the 
designated depositary the moneys stated as avail- 
able in said ordinance for the capital reserve fund 
and simultaneously report such deposit to the 
local government commission. 

Upon establishment of the capital reserve fund 
it shall be the duty of the financial officer to 
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promptly deposit in the designated depositary for 
the capital reserve fund all moneys which may 
thereafter become available from the sources 
stated in the ordinance authorizing such fund, or 
an amendment thereto, and to simultaneously 
report each such deposit to the local government 
commission stating the amounts from each such 
source so deposited. (1943, c. 467, s. 6.) 


§ 160-431. Amendments to ordinance authoriz- 
ing the capital reserve fund.—At any time or 
from time to time after the capital reserve fund 
is established, the governing body may amend the 
ordinance authorizing the establishment of such 
fund for the purpose of including additional 
sources provided in § 160-428 or for the purpose 
of changing the designated depositary. Each 
such amendment shall contain a request to the 
local government commission that the provisions 
thereof be approved by said commission. Each 
such amendment shall be spread upon the minutes 
of the governing body and the clerk shall trans- 
mit a certified copy thereof to the local govern- 
ment commission. No such amendment shall be 
effective until the provisions thereof have been 
approved by said commission. (1943, c. 467, s. 7.) 


§ 160-482. Security for protection of deposits.— 
Any bank or trust company designated as 
depositary of the capital reserve fund shall 
furnish such security for deposits made in said 
fund as is required by law for other funds of the 
municipality. (1943, c. 467, s. 8.) 


§ 160-433. Purposes for which capital reserve 
fund may be used.—The capital reserve fund may 
be withdrawn in whole or in part at any time, or 
from time to time, and applied to or expended for: 

(a) Any one or more of the improvements or 
properties enumerated in § 160-382, subsection 
four, the same being a part of the Municipal 
Finance Act, 1921, or to supplement the proceeds 
from the sale of bonds or bond anticipation notes 
issued for any one or more of such improvements 
or properties, or to supplement federal or state 
grants for any one or more of such improvements 
or properties; 

(b) Temporary borrowing for meeting ap- 
propriations made for the current fiscal year in 
anticipation of the collection of taxes and other 
revenues of such current fiscal year: Provided, 
however, the aggregate amount of such with- 
drawal or withdrawals for meeting appropriations 
shall not at any time exceed twenty-five per 
centum of the total appropriations of the fiscal 
year in which such withdrawal or withdrawals are 
made and no such withdrawal or withdrawals 
shall be made in an ensuing fiscal year unless and 
until the capital reserve fund has been fully repaid 
for the amount or amounts so previously with- 
drawn: - Provided, further, each such withdrawal 
shall be repaid not later than thirty days after the 
close of the fiscal year in which made; 

(c) Purchasing at market prices and retiring 
outstanding bonds of the municipality maturing 
more than five years from the date of such with- 
drawal; 

(d) Investment in bonds or notes of the United 
States of America, state of North Carolina, or 
bonds of the municipality; 

(e) Payment of maturing serial bonds and in- 
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terest on bonds of the municipality in accordance 
with a determined plan of amortization. 

No part of the capital reserve fund consisting 
of moneys derived from the collections of taxes 
levied for debt service may be used for any 
purpose other than those specified in clauses (b), 
(c), (d), and (e), of this section. (1943, c. 467, 
S395) 


§ 160-434. Authorization for withdrawals from 
the capital reserve fund—A withdrawal for any 
one of the purposes contained in clauses (b), (c), 
(d) and (e) of § 160-433 shall be authorized by 
resolution duly adopted by the governing body. 
Each such resolution shall specify the purpose of 
the withdrawal, the amount of such withdrawal, 
the sources of moneys in the capital reserve fund 
for such withdrawal and the amount to be with- 
drawn from each source. Each such resolution 
shall contain a request to the local government 
commission for its approval of the provisions 
thereof, shall be spread upon the minutes of the 
governing body and the clerk shall transmit a 
certified copy of such resolution to the local 
government commission. A resolution authoriz- 
ing a withdrawal for the purpose stated in clause 
(b) of § 160-4383 shall further specify the total ap- 
propriations contained in the annual appropriation 
ordinance of the fiscal year in which such with- 
drawal is authorized and shall state the total 
amount of such previous withdrawals made in 
such fiscal year and the date upon which the 
withdrawal shall be repayable to the capital 
reserve fund. 

A withdrawal for any one of the improvements 
or properties contained in clause (a) of § 160-433 
shall be authorized by ordinance duly passed by 
the governing body which ordinance shall state: 

(a) In brief and general terms the purpose for 
which the withdrawal is to be made; 

(b) The amount of the withdrawal; 

(c) The sources of moneys in the capital 
reserve fund for such withdrawal and the amount 
to be withdrawn from each such source; 

(d) One of the following provisions: 

(1) If the purpose of such withdrawal is for 
necessary expenses and the source of the moneys 
available therefor is in whole or in part ad 
valorem taxes, or, if such withdrawal is for either 
necessary expenses or other than necessary ex- 
penses and the source of all the moneys available 
therefor is from other than ad valorem taxes, the 
ordinance shall take effect thirty days after its 
first publication (or posting) unless in the mean- 
time a petition for its submission to the voters is 
filed under this article, and that in such event it 


shall take effect when approved by the voters of. 


the municipality at an election as provided in this 
article. 

(2) If the purpose of such withdrawal is for 
other than the payment of necessary expenses 
and the source of moneys available therefor is in 
whole or in part ad valorem taxes, or, if the 
governing body, although not required to obtain 
the assent of the voters to such withdrawal, 
deems it advisable to obtain such assent, that the 
ordinance shall take effect when approved by the 
voters of the municipality at an election as pro- 
vided in this article. 

Each ordinance authorizing a withdrawal from 
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the capital reserve fund shall be spread upon the 
minutes of the governing body and the clerk shall 
transmit a certified copy thereof to the local 
government commission. (1943, c. 467, s. 10.) 


§ 166-435. Approval of ordinance or resolution 
for withdrawal by the local government commis- 
sion.—No ordinance passed by the governing 
body authorizing a withdrawal from the capital 
reserve fund shall be published as provided in this 
article nor shall the question of approval of the 
provisions thereof be submitted to the voters until 
said provisions have first been approved by the 
local government commission. <A certified copy 
of such ordinance filed by the clerk with the com- 
mission shall be deemed a request to the commis- 
sion for its approval of the provisions thereof. 
The commission shall pass upon the provisions 
of such ordinance in the same manner as it passes 
upon an application for approval of the issuance 
of bonds or notes under the local government act, 
and may require such information and evidence 
pertaining to the necessity and expediency and 
the adequacy of amount of the proposed with- 
drawal as it deems necessary before acting upon 
said ordinance. 

No resolution adopted by the governing body 
authorizing a withdrawal shall become effective 
until the provisions thereof have been approved 
by the local government commission. (1943, c. 
AGT eeseal ies) 


§ 160-436. Publication of ordinance for with- 
drawal.—Upon approval by the local government 
commission of an ordinance authorizing a with- 
drawal from the capital reserve fund, the clerk 
shall cause said ordinance to be published once in 
each of two consecutive weeks over the following 
appendage (the blanks being first properly filled 
in): 

The foregoing ordinance was passed on the 


tree pee day sfc whsss Diag eb Oiers, cand iwae. fee. 
published (or posted), on the ...... day of 
Bo Sac Header , 19..... Any action or proceeding 


questioning the validity of said ordinance must be 
commenced within thirty days after its first publi- 
cation (or posting). 


(1943, c. 467, s. 12.) 


§ 160-437. Limitation of action setting aside a 
withdrawal ordinance.—Any action or proceeding 
in any court to set aside an ordinance authorizing 
a withdrawal from the capital reserve fund, or to 
obtain any other relief upon the grounds that such 
ordinance is invalid, must be commenced within 
thirty days after the first publication made under 
§ 160-436. After the expiration of such period of 
limitation, no right of action or defense founded 
upon the invalidity of the ordinance shall be as- 
serted, nor shall the validity of the ordinance be 
open to question in any court upon any grounds 
whatever, except in an action or proceeding com- 
menced within such period. (1943, c. 467, s. 13.) 


§ 160-438. Elections on ordinance authorizing 
withdrawal.—The provisions of §§ 160-386 and 
160-387, the same being a part of the Municipal 
Finance Act, 1921, relating to popular vote and an 
election on a bond ordinance, shall apply to an 


[ 872] 


§ 160-439 


ordinance authorizing a withdrawal from the capi- 
tal reserve fund: Provided, however, the majority 
of the qualified voters of the municipality, as 
required by the constitution of North Carolina, 
shall be necessary only if the purpose stated in 
the ordinance authorizing such withdrawal is for 
other than a necessary expense and the source of 
moneys in the capital reserve fund for such with- 
drawal is in whole or in part ad valorem taxes. In 
all other cases where the provisions of such ordi- 
nance may be required to be approved by the 
voters, the affirmative vote of the majority of 
voters voting on such ordinance shall be sufficient 
to make it operative and in effect: Provided, 
further, a notice of election required by this art- 
icle to be published shall state the amount of the 
proposed withdrawal and the purpose thereof, as 
well as the date of the election, and: Provided, 
further, the ballots to be furnished each qualified 
voter may contain the words, “For the ordinance 
AUIENO GI ZIT Canb se 7. ee rare ae withdrawal from the 


CADIL Ale GeSeLven atu Me lOrwm tives «smi. bere ulcers of 
KOS Cie Gels (briefly stating the purpose)” and 
“Against the ordinance authorizing $............ 
withdrawal from the capital reserve fund of the 
ee etic» OL eee ae ee (DiteiyveStatiiem che 
purpose). (1943, c. 467, s. 14.) 


§ 160-439. How a withdrawal may be made.— 
No withdrawal from the capital reserve fund shall 
be made except pursuant to authority of the 
governing body by resolution or ordinance which 
has taken effect. Each withdrawal shall be for 
the full amount authorized, except a withdrawal 
for the purpose stated in clause (e) of § 160-433 
which may be made for all or a part thereof from 
time to time according to the plan of amortiza- 
tion, and shall be by check drawn on the deposi- 
tary by the financial officer of the municipality 
and payable to said financial officer. Each such 
check shall bear a certificate on the face or 
reverse thereof signed by the secretary of the 
local government commission or by his duly 
designated assistant that the withdrawal  evi- 
denced thereby has been approved under the pro- 
visions of the Municipal Capital Reserve Act of 
One Thousand Nine Hundred and Forty-three, 
and such certificate shall be conclusive evidence 
that such withdrawal has been approved by the 
local government commission: Provided, how- 
ever, the state of North Carolina shall not be 
liable for misapplication of any moneys with- 
drawn from the capital reserve fund by reason of 
such certificate. (1943, c. 467, s. 15.) 


§ 160-440. Accounting for the capital reserve 
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fund.—It is the intention of this article that the 
deposits in and withdrawals from the capital 
reserve fund shall be as one account with the 
depositary but it shall be the duty of the financial 
officer to maintain accounts of each source, enter- 
ing the credits thereto and withdrawals there- 
from, and of the purpose for which each author- 
ized withdrawal is made. (1943, c. 467, s. 16.) 


§ 160-441. Certain deposits mandatory.—Each 
withdrawal shall be used only for the purpose 
specified in the resolution or ordinance authoriz- 
ing the same and shall constitute an appropriation 
duly made for said purpose: Provided, however, 
that if for any reason any part of such withdrawal 
is not applied to or is not necessary for such 
purpose, such unexpended or unused part thereof 
shall be promptly deposited in the capital reserve 
fund and credits of such deposit shall be entered 
to the various sources prorated on the basis upon 
which the withdrawal was made. 

All receipts of earnings from and realizations 
of investments shall be promptly deposited in the 
capital reserve fund and credits of such deposits 
shall be entered to the various sources in said 
fund prorated on the basis of all withdrawals 
made for investment. 

Receipts for repayment of moneys withdrawn 
for the purpose of meeting appropriations shall 
be promptly deposited in the capital reserve fund 
and credits of such deposits shall be entered to 
the various sources in said fund prorated on the 
basis of all such withdrawals made. (1943, c. 467, 
Solis) 


§ 160-442. Action of local government commis- 
sion.—Any action required by this article to be 
taken by the local government commission may 
be taken by the executive committee of said com- 
mission, and such action taken by said executive 
committee shall be subject to review by the com- 
mission in the same manner as action taken under 
the local government act upon the issuance of 
bonds. (1943, c. 467, s. 18.) 


§ 160-443. Provision for sinking funds.—Before 
allocating all or any part of unappropriated sur- 
plus revenues and unencumbered balances to a 
capital reserve fund a municipality may make 
allocation thereof to a sinking fund for the retire- 
ment of term bonds, but such allocation or alloca- 
tions, together with all other assets of the sinking 
fund, shall not exceed the amount of the term 
bonds outstanding and unpaid. (1948, c. 467, 
See 9.) 
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161-10. Fees of register of deeds. 

161-10.1. Local variations as to fees of registers of 
deeds. 

161-11. Fees for 
brances. 


Art. 2. The Duties. 


161-12. Apply to clerk for instruments for regis- 
tration. 


issuing certificates of encum- 


Art. 1. The Office. 


§ 161-1. Election and term of office.—In each 
county there shall be elected biennially by the 
qualified voters thereof, as provided for the elec- 
tion of members of the general assembly, a regis- 
ter of deeds. (Rev., s. 2650; Const., Art. VII, 
ss! CASS 3543.) 


Cross Reference.—As to time of election, see §$ 163-4. 

Legislature May Change Duties and Emolument.—The 
office of register of deeds is constitutional, but the duties 
are statutory, and the Legislature may, within reasonable 
limits, change the duties and diminish the emoluments of 
the office, if the public welfare requires it to be done. For- 
tune v. Commissioners, 140 N, C. 322, 52 S. E. 950. 


§ 161-2. Four-year term for registers of 
deeds; counties excepted. — At the general elec- 
tion for the year one thousand nine hundred and 
thirty-six and quadrennially thereafter there shall 
be elected in each county of this state by the 
qualified voters thereof a register of deeds, who 
shall serve for a term of four years from the first 
Monday in December after his election and untii 
his successor is elected and qualified: Provided, 
however, that this section shall not apply to Alex- 
ander, Ashe, Avery, Beaufort, Bladen, Clay, Da- 
vidson, Halifax, Harnett, Haywood, Hyde, Ire- 
dell, Jackson, Johnston, Macon, Mitchell, Orange, 
Rowan, Swain, Vance, Yadkin, Cherokee, Dare, 
Lincoln, and Moore counties. (1935, cc. 362, 392, 
462; 1937, c. 271; 1939, cc. 11, 99; 1941, c. 192.) 


Editor’s Note.——The 1937 amendment struck out Stanly 
from the list of counties excepted from the operation of this 
section. 

The 1939 amendments struck out Alleghany and Wash- 
ington from the list of excepted counties. : 

The 1941 amendment struck out Transylvania from the 
list of excepted counties. 


§ 161-3. Oath of office——The register of deeds 
shall take the oath of office on the first Monday 
of December next after his election, before the 
board of county commissioners. (Rev., s. 2652; 
Code, s. 3647; 1868, c. 35, s. 2; 1876-7, c. 276, s. 
5; C. S. 3544.) 


Cross Reference.—As to form of oath, see § 11-11. 


§ 161-4. Bond required.—Every register of 
deeds shall give bond with sufficient surety, to be 
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Sec. 

161-13. 
161-14. 
161-15. 
161-16. 
161-17. 
161-18. 
161-19. 
161-20. 
161-21. 
161-22. 


Failure of clerk to deliver papers. 

Registration of instruments. 

Certify and register copies. 

Liability for failure to register. 

Papers filed alphabetically. 

Transcribe and index books. 

Number of survey in grants registered. 

Certificate of survey registered. 

General index kept. 

Index and cross-index of registered in- 
struments. 


Clerk to board of commissioners. 

Notices to certain officers served by mail. 

Keep list of statutes authorizing special 
tax, 

Duties unperformed at expiration of term. 

Register of deeds failing to discharge du- 
ties; penalty. 


161-23. 
161-24. 
161-25. 


161-26. 
161-27. 


approved by the board of county commissioners, 
in a sum not exceeding ten thousand dollars, pay- 
able to the state, and conditioned for the safe 
keeping of the books and records, and for the 
faithful discharge of the duties of his office, and 
shall renew his bond annually on the first Mon- 
day in December. (Rev., s. 301; Code, s. 3648; 
1868, c. 35, s. 3; 1876-7, c. 276, s. 5; 1899, c. 54, 
s. 52; C. S. 3545.) 


Local Modification.—Dare: 1907, c. 75. 

Cross References.—As to induction into office and neces- 
sity of approval of bond by county ccmmission@rs, see § 
153-9, subsection 11. As to power of county commissioners 
to fill vacancy, see § 153-9, subsection 12. As to action on 
official bonds, see § 109-34 et seq. As to penalty for issu- 
ing marriage license unlawfully, see § 51-17. 

Office Vacated unless Bond Given.—The board of com- 
missioners may declare the office vacant for failure of the 
register to give a sufficient bond. State v. Patterson, 97 
Nei Cl, 360) 2° Si 262. 

All Duties Included.—The words “‘and faithfully discharge 
the duties of his office,” in the bond of a register of deeds, 
do not refer alone to the safe-keeping of the “records and 
books,’”’ but to all other official acts, the nonperformance of 
which results in injury. State v. Young, 106 N. C. 567, 10 
S. E. 1019, and cases there cited. 

What Amounts to Breach of Bond.—Failure of the regis- 
ter of deeds to register written instruments properly pre- 
sented or failure to properly index and cross-index them 
is a breach of the bond required by this section. Bank 
of Spruce Pine v. McKinney, 209 N. C. 668, 184 S. E. 506. 


§ 161-5. Vacancy in office—When a vacancy 
occurs from any cause in the office of register of 
deeds, the board of county commissioners shall 
fill such vacancy by the appointment of a succes- 
sor for the unexpired term, who Shall qualify and 
give bond as required by law. (Rev., s. 2651; 
Code, s. 3649; 1868, c. 35, s. 4; C. S* 3546.) 


Cross Reference.—As to authority of county commission- 
ers to fill vacancy, see § 153-9, subsection 12. 

Office Declared Vacated.—The county commissioners may 
appoint a successor to the office of register of deeds where 
they have declared the office vacant by reason of the in- 
cumbent’s failure to give a sufficient bond. State vy. Pat- 
terson, 97 N. C. 360, 2 S. E. 262. 


§ 161-6. Deputies may be appointed.—The reg- 
isters of deeds of the several counties in this state 
are hereby authorized and empowered to appoint 
deputies, whose acts as such shall be valid and 
for which the registers of deeds shall officially be 


[ 874 ] 


§ 161-7 


responsible. They shall file the certificate of the 
appointment of the deputy in the office of the clerk 
of the superior court, who shall record the same. 
C1909: cc, 628.8. 1 5b. 3547.) 

Local Modification.—Dare: 1907, c. 393; Durham: 1909, c. 
91; Person: 1909, c. 546. 

§ 161-7. Office at courthouse.—The register 
shall keep his office at the courthouse unless the 
board of county commissioners shall deem it im- 
practicable. (Rev., s. 2653; Code, s. 3650; 1868, 
Gago, Ss08 Co 5.18548.) 


§ 161-8. Attendance at office—The board of 
county commissioners may fix by order, to be en- 
tered on their records, what days of each week, 
and at what hours of each day, the register of 
deeds shall attend at his office in person or by 
deputy, and he shall give his attendance accord- 
ingly. (Rev., s. 2654; Code, s. 3651; 1868, c..35, 
S023 C5.23549.) 


Free Abstracts Not Required.—While it is the duty of the 
Register of Deeds to permit all persons to inspect the rec- 
ords committed to his custody, he will not be required, 
without the payment of his proper fees, to allow any one 
to make copies or abstracts therefrom. Newton v. Fisher, 
OR Nin ru COs sa osm Ey eae, 


§ 161-9. Official seal_—The office of register of 
deeds for every county in the state shall have 
and use an official seal, which seal shall be pro- 
vided by the county commissioners of the several 
counties, and shall be of the same size and design 
as the seals now used by the clerk of the superior 
court, with the words “Office of Register of 
Deeds,” the name of the county and the letters 
“North Carolina” surrounding the figures. (Rev., 
s. 2649; 1893, c. 119, s. 1; C. S. 3550.) 


§ 161-10. Fees of register of deeds.—The regis- 
ter of deeds shall be allowed, while and when act- 
ing as clerk to the board of commissioners, such 
per diem as such board may respectively allow, 
not exceeding two dollars; and shall be allowed 
the following fees for his services as register of 
deeds: 

For registering any deed or other writing au- 
thorized to be registered by them, with certificate 
of probate ‘or acknowledgment and private ex- 
amination of a married woman, containing not 
more than three copy-sheets, eighty cents; and 
for every additional copy-sheet, ten cents. 

Registering chattel mortgage, statutory form, 
twenty cents. 

For comparing and certifying a copy of any 
instrument filed for registration, when the copy 
is furnished by the party filing the instrument 
for registration and at the time of filing, one dol- 
fare 


For a copy of any record or any paper in their | 


offices, like fees as for registering the same. 

For issuing each notice required by the county 
commissioners, including subpcenas for wit- 
nesses, fifteen cents. This shall not include 
county orders on the treasury. 

Recording and issuing each order of commis- 
sioners, ten cents. Where a standing order is 
made for the payment of money, monthly or 
otherwise, there shall be charged but one fee 
therefor. 

Making out original tax list, two cents for each 
name thereon; for each name on each copy re- 
quired to be made, two cents. 
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Issuing marriage license, one dollar. 

For transcript and certificate of limited part- 
nership, fifty cents. 

For recording the election returns from the 


various voting precincts, ten cents. per copy- 
sheet, to be paid by the county. 
For attaching and indexing subdivisions or 


plats now allowed by law to be registered, fifty 
cents; for transcribing and indexing subdivisions 
and plats, seventy-five cents. If such subdivi- 
sion or plat contains more than three lots or 
tracts of land, the register of deeds shall be enti- 
tled to charge twenty-five cents for transcribing 
each and every lot or tract of land in excess of 
three that is contained in such plat or subdivision, 
but in no case shall the fees exceed five dollars 
for transcribing and indexing such plat or subdi- 
vision. (Rev., s. 2776; Code, ss. 710, 3109, 3751; 
1887, c. 283; 1891, c. 324; 1897, cc. 27, 68; 1899, 
c. 17, s. 2; 1899, c. 247, s. 3; 1899, cc. 261, 302, 
578, 723; 1901, c. 294; 1903, c. 792; 1905, cc. 226, 
292, 319**1911,-0:°55,.S. 3° Cito; 3906.) 


§ 161-10.1. Local variations as to fees of regis- 
ters of deeds.—The register of deeds shall receive 
for registering short form of lien bond, or lien 
bond and chattel mortgage combined, fifty cents 
in the counties of Davidson, Halifax, Northamp- 
ton, Union, Vance, Warren and Wayne; thirty 
cents in the counties of Alamance, Alleghany, 
Anson, Ashe, Beaufort, Bladen, Brunswick, Bun- 
combe, Burke, Carteret, Caswell, Catawba, Cho- 
wan, Cumberland, Davie, Duplin, Durham, 
Edgecombe, Forsyth, Gaston, Gates, Granville, 
Harnett, Hertford, Jones, Lenoir, Lincoln, Mar- 
tin, McDowell, Moore, New Hanover, Ons- 
low, Pamlico, Pender, Perquimans, Person, Pitt, 
Polk, Richmond, Robeson, Rockingham, Rowan, 
Rutherford, Sampson, Scotland, Washington, Wa- 
tauga and Wilson; twenty cents in the counties” 
of Chatham, Columbus, Cleveland, Iredell, Johns- 
ton and Mecklenburg. (Rev., s. 2776; 1907, cc. 
421, 636, 717; 1909, cc. 23, 532; P. L. 1913, c. 49; 
P. L,. 1917, c. 182; 1933, c. 48; C. S. 3907.) 

In Alexander county the board of county com- 
missioners are authorized and empowered to pay 
the register of deeds the sum of one cent each 
per name for indexing births and deaths in said 
county. Likewise in Cleveland county. (P. L,. 
1915). 51S see, 1917) c27423*°C)7S 3907.) 

In Catawba county the register of deeds shall 
be allowed as a fee for his services for register- 
ing any deed of trust, in which real property is 
conveyed to a trustee to secure a loan from a 
building and loan association, the sum of eighty 
cents. (1909, c. 48; C. S. 3907.) 

In Forsyth county the register shall receive 
for registering any deed or other writing author- 
ized to be registered, with certificate of probate 
or acknowledgment and private examination of 
a married woman, containing not more than 
three copy-sheets, sixty-five cents; and for every 
additional copy-sheet, ten cents: Provided, that 
the registration of any deed of trust shall not 
cost more than one dollar and ten cents, where 
the same does not contain more than four copy- 
sheets, and for every additional copy-sheet, ten 
cents each: (Rev., js. 2776; P.. L, 1913;"c. 626; P. 
in Ex Sess 1913,5C419 7766. S-23907-) 

In Jackson county the register shall, for his 
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service in acting as clerk of the board of com- 
missioners, for recording minutes, and doing 
other clerical work for or under the direction of 
the board of commissioners, receive three dollars 
per day, to be paid by the county. (P. L. 1913, 
C Ase; Coe oolre) 

In Tyrrell county the register shall receive for 
canceling mortgages, deeds of trust or instru- 
ments intended to secure the payment of money, 
fifteen cents. (1909, c. 780; C. S. 3907.) 

In Union county the county commissioners may 
revise the fees and commissions which may be 
charyed by the register of deeds, and may fix all 
such fees and commissions at such amounts and 
rates as in their judgment will give the register 
of deeds and his deputies and assistants reason- 
able compensation. The fees and commissions 
so fixed shall be the legal fees chargeable by and 
payable to the register of deeds. (P. L. 1917, c. 
3065'G7 S23907-) 

In Gates county the register of deeds shall re- 
ceive for canceling of a mortgage or deed of trust, 
teniicents.o. GPs Jy 19905 cade Ce Ses so07.) 

In Wake county the register of deeds shall 
charge and receive the following fees for regis- 
tration of the papers herein mentioned, to wit: 
For registering lien bond, fifty cents; for regis- 
tering short form of chattel mortgage provided 
for securing a sum not exceeding three hundred 
dollars, thirty cents; for registering short form 
of agricultural lien and chattel mortgage for ad- 
vances, thirty cents; for registering short form of 
crop lien to secure advances and chattel mort- 
gage to secure pre-existing debt, and to give ad- 
ditional security to the lien, thirty cents; for reg- 
istering short-form notes given for the purchase 
price of personal property. or combining also a 
conveyance of the property or other additional 
property as security, and retaining title to the 
property sold, twenty cents. (P. lL. 1915, c. 138; 
C..S. 3907.) 

In Yadkin county the fees for recording chattel 
mortgages, crop liens, conditional sales, etc., shall 
be twenty cents for the first two copy-sheets or 
fraction thereof and ten cents for each additional 
copy-sheet or fraction thereof. (P. L. 1911, ce. 
414; C. S. 3907.) 


In Carteret county the register of deeds shall 
receive in addition to all other fees now allowed 
by law for recording instruments authorized to be 
registered, the sum of ten cents (.10) per name 
for each name in excess of five, for cross-indexing 
such names which appear on all instruments pre- 
sented at his office and recorded therein. (1943, 
c. 289.) 


Local Modification.—Alamance: Pub. Loc. 1921, c. 234, s. 
2; Alleghany: Pub. Loc. 1927, c. 175, s. 3%; Ashe: Pub. 
Loc. 1927, c. 372, s. 2; Avery: Pub. Loc. 1927, c. 612; Beau- 
fort: Pub. Loc. 1921, c. 229, s. 3; Brunswick: Pub. Loc. 
1921, c. 436, s. 3; Burke: Pub. Loc. 1937, c. 564; Catawba: 
Pub. Loc. 1921, c. 47, s. 2; 1939, c. 33; Cherokee: Pub. 
Loc. 1921, c. 523, s. 3; Chowan: Pub: Loc. Ex. Sess. 1920, 
c. 63; Cleveland: Pub. Toc. 1921, c. 75; Columbus: Pub. 
Loe. 1921, c. 177;.\s. 63c.,350, 5.163) Craven: Pub. Loc: 1921; 
c. 461, s. 3; 1941, c. 68; Cumberland: Pub. Loc. 1927, c. 
172, s. 1; Pub. Loc. 1931, c. 523; Davidson: Pub. Loc. 1921, 
c. 421, s.. 2; Davie: Pub. Loc. 1921, c. 84, s. 9; Durham: 
Pub. Loc. 1921, c. 46, s. 4; Forsyth: Pub. Loc. 1921, c. 69, 
s. 1; Franklin: Pub. Loc. 1921, c. 45; Gates: Pub. Loc. 
1927, ‘ec 1773%-Pub, Loc. $1933) 8c. 237;¥s.uc; Graham:s Pub: 
Loc., 1921, c. 453; Pub. Loc, 1927, c. 475; Pub. Loc. 1931, 
c. 28, s. 3; Halifax: Pub. Loc. 1921, c. 519, s. 1; Hender- 
son: Pub. Loch 1921; "ce; 1890s: 1 Pub, Loch e1927.0 cu 528: 
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Lee: Pub. Loc. Ex. Sess. 1920, c. 164; Lincoln: Pub. Loc. 
1921, c. 122, s. 1; Macon: Pub. Loc. 1921, c. 145; Madison: 
Pub. Loc: 1921, ¢. 151, is. 2:, Martin: Pub. Joc. Ex:iSesge 
1921, c 250; Pub. Loc. 1927, c. 415; Mitchell: Pub. Loc. 
1927, c. 516; Pub. Loc. 1935, c. 93; 1943, c. 364; Montgomery: 
1937, c. 137; New Hanover: Pub. Loc. 1921, cc. 95, 442; Pub. 
Loc. 1927, c. 390; Northampton: 1931, c. 11, s. 2; Pasquo- 
tanks; Pub. Loc.9 1921, ’csi320,, «ss .2i5 Ptibaljocen927. cena lam 
Perquimans: Pub. Loc. 1921, c. 152; Person: Pub. Loc. 1921, 
Gh -57752 Pitts Pubs) Loc wi927,, ci 25551 cy 597, (Sh 23 Oli 
1925, c. 44; Robeson: Pub. Loc. 1921, c. 37; Rockingham: 
Pub. Loc. Ex. Sess. 1921, c. 108; Rutherford: Pub. Loc. 1921, 
c., 443, 's. 4; Stokes: Pub. Loc: 1921, c, 285, s. 7; Pub. Loc: 
1927, c. 569, s. 2; Swain: Pub. Loc. 1921, c. 422; 1943, c. 456; 
Transylvania: Pub. Loc. 1933, c. 386, s. 10; Union: Pub. Loc. 
1921, c. 75; Wake: Pub, Loc. 1921, c. 190; Warren: Pub. 
Loc. -1921, ¢. 1294, s) 23> Wayne: Pub. ioc. 1939; co 1is¢ 
Wilkes: Pub. Loc. 1927, cc. 406, 547. 

Editor’s Note.—The 1943 amendment added the last para- 
graph. 

§ 161-11. Fees for issuing certificates of encum- 
brances.—The fee charged by the register of 
deeds for preparing and issuing a certificate of 
encumbrance as required for federal chattel mort- 
gages and/or crop liens shall be limited to fifty 
(50c) cents for each such certificate. (1933, c. 
437.) 

Art. 2. The Duties. 


§ 161-12. Apply to clerk for instruments for 
registration.—The register of deeds shall at least 
once a week apply to the clerk of the superior 
court of his county for all instruments of writing 
admitted to probate, and then remaining in the 
office of such clerk for registration, and also for 
all fees for registration due thereon; which fees 
the clerk of the superior court shall receive for 
the register. (Rev., s. 2655; Code, s, 3652; 1868, 
C. Bes.) (eG. anol) 


§ 161-13. Failure of clerk to deliver papers.— 
In case the clerk fails to deliver such instruments 
of writing, and pay over such fees as are pre- 
scribed in § 161-12, on application of the register, 
the clerk shall forfeit and pay to the register one 
hundred dollars for every such failure; for which 
sum judgment may be entered at any time by the 
judge of the superior court, on motion in behalf 
of the register, on a notice of ten days thereof to 
the clerk. (Rev., s. 2656; Code, s. 3653; 1868, c. 
35, s. 8; C. S. 3552.) 


§ 161-14. Registration of instruments.—The reg- 
ister of deeds shall register all instruments in 
writing delivered to him for registration forth- 
with. He shall indorse on each instrument in 
writing the day and hour on which it is presented 
to him for registration, and such indorsement 
shall be entered on his books and form a part of 
the registration, and he shall, immediately upon 
making the indorsement herein required upon each 
instrument in writing, index and cross-index the 
same in the order of time in which*such instru- 
ments are presented to him: Provided, that the 
register of deeds may, if in his opinion it is proper 
to do so, prepare and use in lieu of his per- 
manent index a temporary index until the instru- 
ment is actually recorded, upon which all instru- 
ments shall be indexed immediately upon receipt 
of same into his office, and until said instruments 
shall have been recorded the iemperary index shall 
operate in all respects as the permanent index. 
In the event the register of deeds shall use a tem- 
porary index, however, all instruments shall be 
recorded and cross-indexed on the permanent 
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§ 161-15 


index within thirty (30) days from date of re- 
ceipt of same. (Rev., s. 2658; Code, s. 3654; R. 
Seal -4a 1, hk Da LS OSgeeOD S.20% AOD cord ei: 
S. 3553.) 


Cross References.—As to requisites and formalities of the 
registration of deeds and mortgages, generally, see § 47-17 
et seq. As to indexing of instruments, see also §§ 161-21, 
161-22. } 

Editor’s Note.—The section was radically changed in 1921, 
Public Laws 1921, ch. 114. Until this amendment twenty 
days were allowed for the registration of all instruments 
except mortgages and deeds of trust, it was not required 
that the hour of filing be endorsed on instrument, and there 
was no prcvision for a temporary index. 

Section Means Complete’  Registration.—This section 
means a registration complete and perfect, so that it may 
serve all the purposes of the law in protecting the rights 
of parties directly interested, and give notice truly to the 
public. State v. Young, 106 N. C. 567, 570, 10 S. E. 1019. 

Indexing and Cross-Indexing Is Essential to Proper Reg- 
istration.—The indexing and cross-indexing of deeds or other 
instruments in writing filed with a register of deeds for 
registration, as required by this section, is essential to their 
proper registration. Bank of Spruce Pine v. McKinney, 209 
N. C. 668, 672, 184 S. E. 506. 

Filing Has Effect of Registration.—The filing for regis- 
tration is in law registration, and all rights and liabilities 
accrue from the date of filing and do not depend upon the 
greater or less diligence of the register in performing his 
duty. Glanton v. Jacobs, 117 N. C. 427, 428, 23 S. E. 335. 

Delivery to Proper Officer Necessary to Filing.—Where 
the filing of a paper in the office of the register of deeds is 
necessary to the title to lands, the time thereof will be con- 
sidered as that at which the paper was delivered to and 
received by the proper officer; and while the file mark of 
the officer is evidence as to the time, it is not essential un- 
der our statutes. Carolina-Tennessee Power Co. v. .Hia- 
wassee River Power Co., 175 N. C. 668, 96 S. E. 99. 

Same—Delivery at Office.—It is required for a valid filing 
of a mortgage that it be delivered at the register of deeds’ 
official office, and where a paper was delivered to the regis- 
ter outside of his office it is ineffectual until he returns and 
makes the proper entry. McHan v. Dorsey, 173 N. C. 694, 
92 S. E. 598. 

Sufficiency of Acknowledgment.—A certificate by the Clerk 
of the Superior Court that the officers of the corporation 
who signed the deed “acknowledged the due execution of 
the annexed instrument’ for the purpose therein set forth,” 
was sufficient to warrant the registration of the deed. 
Heath, etc., Co. v. Cotton Mills, 115 N. C. 202, 20 S. E. 369. 

Registry Dated When Fees Paid.—Where a deed was 
handed to the register for registration, but he refused to 
register it because his fees were not paid, but the paper 
was left in his office for several months, when, the fees 
being paid, he made an endorsement that it was filed on 
the day first presented, followed by an explanatory endorse- 
ment reciting the facts: Held, the register was not com- 
pelled to register before his fees were paid, and the facts 
did not constitute a filing for registration on the day when 
the deed was first presented to the register. Cunninggim 
v. Peterson, 109 N. C. 33, 13 S. E. 714. 

Endorsement Unnecessary.—The endorsement required to 
be made by register of deeds on mortgages and deeds ip 
trust on the day on which such deeds are presented to him 
for registration, is not essential to registration; and when 
made is not conclusive evidence—but only prima facie evi- 
dence of the facts therein recited. Cunninggim v. Peterson, 
109GING Ce 335°18.9. E.'°714. 

Clerical Mistake.—A registry of a mortgage is not void 
because of a clerical mistake made by the register in 
transcribing, which does not affect the sense and provision 
as to the amount secured, description of property, etc., or 
. obscure the meaning of the instrument. Royster v. Lane, 
TISEING IC. 1565.24 SS.) 796. 

Omission of Signatures.—The registration of a deed show- 
ing the probate, including the separate examination of the 
wife, and the order of registration, and the names of the 
grantors, but omitting a copy of their signature at the end 
of the instrument is sufficient notice under this section. 
Smith v. Ayden Lumber Co., 144 N. C. 47, 56 S. FE. 555. 

Omission of Seal.—The failure of the register of deeds to 
copy the seal of’ the corporation on his books, or make an 
imitation copy thereon, does not render the conveyance of 
the lands invalid where the recitals in the deed signify that 
the seal was in fact attached, it appears upon the original, 
and the books show the name of the corporation appearing 
in brackets therein at its prop r location. Lockville Power 
Corporation v. Carolina Power & Light Co., 168 N. C. 219, 
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84 S. E. 398; Heath, etc., Co. v. Cotton Mills, 115 N. C. 202, 
20 S. E. 369. 

Omission of Great Seal of State. — The fact that i+ 
does not appear of record that a scroll or imitation of the 
Great Seal of State was copied thereon, does not invali- 
date the registry of the grant. The recital in the body of the 
grant, as recorded, of the affixing of the seal is sufficient 
evidence of its regularity. Broadwell v. Morgan, 142 N. C. 
475, 55 S. E. 340. 

Correction of Omission or Error.—Where the register has 
committed an error or omission in the recordation of an 
instrument he has the power to correct such error. Brown 
WV, <clutchinson, 1550 IN.) Gen20dsa/ 1. Lhe oOe. 

Certificates of Registration Prima Facie Evidence. — The 
certificates of registration made by registers of deeds are 
prima facie evidence of the facts therein recited. Sellers v. 
Sellers, 98 N. C. 13, 3 S. E. 917. 

Cited in Moore v. Ragland, 74 N. C. 343; Fleming v. Gra- 
ham, 110 INS C29374,.14)7S8 Ee 922: ; 


§ 161-15. Certify and register copies— When 
a deed, mortgage, or other conveyance convey- 
ing real estate situate in two or more Counties 
is presented for registration duly probated and a 
copy thereof is presented with the same, the reg- 
ister shall compare the copy with the original, 
and if it be a true copy thereof he shall certify the 
same, and thereupon the register shall indorse the 
original deed or conveyance as duly registered 
in his county, designating the book in which the 
same is registered, and deliver the original deed 
to the party entitled thereto and register the 
same from the certified copy thereof to be retained 
by him for that purpose. (Rev., s. 2657; 1899, 
¢..80257C,.S, 3554:) 


§ 161-16. Liability for failure to register—In 
case of his failure to register any deed or other 
instrument within the time and in the manner 
required by § 161-15, the register shall be liable, 
in an action on his official bond, to the party in- 
jured by .such delay. (Rev., s. 2659; Code, s. 
3660; 1868, c. 35, s. 10; C. S. 3555.) 


Error in Amount of Mortgage.—A register is liable for 
wrongly recording the amount of a mortgage, to a per- 
son injured thereby. State v. Young, 106 N. C. 567, 10 S. 
E. 1019. 

Presumption of Regularity.—The probate of a deed is pre- 
sumed to be regular from the fact of registration. Cochran 
v. Improvement Co., 127 N. C. 386, 37 S. E. 496. 

Abatement of Action by Death.—Under the provisions of 
section 1-74, an action for a penalty, against a register of 
deeds and the surety on his bond, abates by the death of the 
officer. Wallace v. McPherson, 139 N. C. 297, 51 S. E. 897. 

Failure te Properly Index and Cross-Index Is a Breach of 
Bond.—The failure of the register of deeds to register in- 
struments properly presented or his failure to properly in- 
dex and cross-index them is a breach of his statutory bond, 
§ 161-4, for which he and the surety on his bond are liable 
to the person injured by such breach under this section. 
Bank of Spruce Pine vy. McKinney, 209 N. C. 668, 184 S. 
E. 506. 


§ 161-17. Papers filed alphabetically—The reg- 
ister shall keep in files alphabetically labeled all 
original instruments delivered to him for regis- 
tration, and on application for such originals by 
any person entitled to their custody, he shall de- 
liver the same. (Rev., s. 2660; Code, s. 3661; 
1868, c. 35, s. 11: C. S. 3556.) 


§ 161-18. Transcribe and index books..—The 
board of county commissioners, when they deem 
it necessary, may direct the register of deeds to 
transcribe and index such of the books in the reg- 
ister’s office as from decay or other cause may 
require to be transcribed and indexed. They 
may allow him such compensation at the expense 
of the county for this work as they think just. 
The books when so transcribed and approved by 
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the board shall be public records as the original 
books, and copies therefrom may be certified ac- 
cordingly. (Rev., s. 2661; Code, s. 3662; 1868, 
Crab. Se ler Cro uso ore) 


§ 161-19. Number of survey in grants registered. 
—The register of deeds in each county in this 
state, when grants have been registered without 
the number of tract or survey, shall place in the 
registration of the grants the number of the tract 
or survey, when the same shall be furnished him 
by the grantee or other person; and in registering 
any grant he shall register the number of the 
tract ob sutvey., (Rev. S)) 26023551889 ,mcaoee,msuies 
CS. Gone) ; 


§ 161-20. Certificate of survey registered.—It 
shall be the duty of the register of deeds in each 
county, when any grant is presented for registra- 
tion with a certificate of survey attached, to reg- 
ister such certificate of survey, together with all 
indorsements thereon, together with said grant, 
and a record of any certificate of survey so made 
shall be read in evidence in any action or pro- 
ceeding: Provided, the failure to register such 
certificate of survey shall not invalidate the reg- 
istration of the grant. (Rev., s. 2663; 1905, c. 
243; C. S. 3559.) 


§ 161-21. General index kept.—The board of 
ccunty commissioners, at the expense of the 
county, shall cause to be made and consolidated 
into one book a general index of all the deeds 
and other documents in the register’s office, and 
the register shall afterwards keep up such index 
without any additional compensaticn. The 
board of county commissioners shall also have 
the authority to install the modern ‘*‘‘Family” 
index system and wherever the “Family” in- 
dex system is in use, no instruments shall be 


lawfully recorded until indexed’ and _ cross-in- 
dexed under the appropriate family name and 
the appropriate alphabetical sub-division of 


said family name, according to the particular 
system in use. (Rev. s. 2664; Code, s. 3663; 
1868,%C."35, S137 1920, eer827) sete Ceo. 3500) 

Editor’s Note.—The Act of 1929 added the provision relat- 
ing to the ‘Family’ index system. It also provided that 
upon its ratification a copy of the act be mailed to each of 
the registers of deeds of the several counties. 

The last sentence of the section does not affect litigation 
pending on or instruments registered prior to March 19, 
1929. 

Chattel Mortgages.—An indexing of chattel mortgages 
is an essential part of their registration. Whitehurst v. 
Garrett, 196 N. C. 154, 144 S. E. 835. 

Where for years a proper index of chattel mortgages 
has been kept in the books wherein the instruments were 
registered, it is a substantial compliance with this section 
and § 161-22, it appearing that the record of the instrument 
could have been found with an ordinary search such as a 
man of ordinary prudence would have made. Whitehurst 
v.. Garrett, 196 N. C. 154, 144 S. EB. 835. 

Mortgage upon Land.—The proper indexing of a mort- 
gage upon lands is an essential part of its registration, 
and where the husband and wife make a mortgage on her 
lands which is only indexed by the register of deeds in 
the name of the husband, it is not good as against a sub- 
sequent purchaser for value by deed from the husband 
and wife that had been properly indexed and registered. 
Heaton v. Heaton, 196 N. C. 475, 146 S. E. 146. 

Cited in Woodley v. Gregory, 205 N. C. 280, 284, 171 S. 
EF. 65; Dorman v. Goodman, 213 N. C. 406, 196 S. E. oes 
Tocci v. Nowfall, 220 N. C. 550, 18 S. EB. (2d) 225. 


§ 161-22. Index and cross-index of registered 
instruments.—The register of deeds shall pro- 
vide and keep in his office full and complete 
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alphabetical indexes of the names of the parties 
to all liens, grants, deeds, mortgages, bonds and 
other instruments of writing required or au- 
thorized to be registered; such indexes to be 
kept in well bound books, and shall state in full 
the names of all parties, whether  grantors, 
grantees, vendors, vendees, obligors or obligees, 
and shall be indexed and cross-indexed, within 
twenty-four hours after registering any instru- 
ment, so as to show the name of each party un- 
der the appropriate letter of the alphabet; and 
wherever the “Family” index system shall be in 
use, to also show the name of each party under 
the appropriate family name and the initials of 
said party under the appropriate alphabetical ar- 
rangement of said index; and all instruments 
shall be indexed according to the particular 
system in use in the respective office in which 
the instrument is filed for record. Reference 
shall be made, opposite each name to the page, 
title or number of the book in which is regis- 
tered any instrument: Provided, that where the 
“Family” system hereinbefore referred to has 
not been installed, but there has been installed 
an indexing system having sub-divisions of the 
several letters of the alphabet, a registered in- 
strument shall be deemed to be properly indexed 
only when the same shall have been indexed 
under the correct sub-division of the appropriate 
letter of the alphabet: Provided, further, that 
no instrument shall be deemed to be properly 
registered until the same has been properly in- 
dexed as herein provided: Provided, further, 
that in all counties where a separate index sys- 
tem is kept for chattel mortgages or other in- 
struments concerning personal property, no in- 
strument affecting the title to real estate shall 
be deemed to be properly registered until the 
same has been properly registered and indexed 
in the books and index system kept for real 
estate conveyances; Provided, further, that it 
shall be the duty of the register of deeds of 
each county, in which there is a separate index 
for conveyances of personal property and for 
those of real estate, to double index every such 
conveyance, provided that such conveyance shall 
contain both species of property. A_ violation 
of this section shall constitute a misdemeanor. 
(Rev. ss. 2665, 3600; Code, s. 3664; 1899, c. 501; 
187627, Ce 93,0913)19295 cs 327,59.008) CeO ooie) 

Editor’s Note.—The Act of 1929 struck out the section 
formerly appearing and inserted in lieu thereof the above. 
See note under § 161-21. 

Indexing Essential—The indexing of deeds in the office 
of the register thereof is an essential part of the registra- 
tion; and where the grantor’s name has been omitted from 
the book, a subsequent grantee of the same lands from the 
same grantor acquires the title from him. Fowle & Son v. 
Ham, 176 N. C. 12, 96 S. E. 639. See Dorman v. Goodman, 
213 N. C. 406, 196 S. E. 352 and comment thereon in 19 N. 
Col REVaaAsa 

The provisions of this section are mandatory and the in- 
dexing and cross-indexing of a deed of trust given by a 
life tenant and the remainderman owning the land, in the 
name of the life tenant only followed by the words “et 
als.,” is not a sufficient compliance with the statute, and 
where another deed of trust is subsequently executed on 
the same lands which is registered, indexed and cross-in- 
dexed in compliance with the statute, thee purchaser under 
foreclosure of the second deed of trust acquires title free 
from the lien of the improperly indexed prior deed of trust. 
The case of Prudential Ins. Co. v. Forbes, 203 N. C. 252, 
165 S. E. 699, in which the lien was indexed under “S. T. 
et ux.” cited and distinguished. Woodley vy. Gregory, 205 


Ney Cece, aba kL SemiyarOos 
Liability for Failure to Index.—The failure of a register 
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of deeds to properly index the registry of a mortgage ren- 
ders him liable on his official bond to one injured by such 
neglect. State v. Grizzard, 117 N. C. 105, 106, 23 S. E. 93. 
See also Watkins v. Simonds, 202 N. C. 746, 164 S. E. 363. 

Same—Failure to Index Must Cause Damage.—While the 
register of deeds and the surety on his official bond are 
liable for his failure to index and cross-index instruments 
such liability does not arise to the individuals claiming dam- 
ages therefor unless the default of the register in these par- 
ticulars has been the proximate cause of injury to the claim- 
ant, and liability will not be imputed to the register of deeds 
when the negligence of the claimant or his agent has caused 
or concurred in causing the injury. State v. Hester, 177 N. C. 
609, 98 S. E. 721, overruling Davis v. Whitaker, 114 N. C. 
279, 19 S. E. 699. See also Fowle & Son v. Ham, 176 N. C. 
12, 96 S. E. 639; Ely v. Norman, 175 N. C. 294, 298, 95 S. 
E. 543. 

Index of Mortgage on Land Held by Entireties under “J. 
H. and Wife.”—Where the husband and wife mortgage their 
lands held by the entireties and the mortgage is indexed 
and cross-indexed under “J. H. and wife,’”’ the name of the 
wife not appearing on the index although it appeared on 
the mortgage deed, the index is sufficient to put a reason- 
able man upon inquiry which would have disclosed the 
facts, and upon the husband’s death and the wife’s remar- 
riage, a mortgage given by the wife and her second hus- 
band is subject to the first mortgage, and the subsequent 
mortgagee is charged with notice thereof, and he may not 
restrain the first mortgagee from foreclosing his mort- 
gage on the ground of insufficient indexing, although the 
name of the wife should have appeared on the index. 
West v. Jackson, 198 N. C. 693, 153 S. E. 257. 

Filing at Same Instant of Time.—Where the record dis- 
closes that a purchase-money mortgage and another mort- 
gage given to secure cash payment for land were filed for 
registration at the same instant of time, neither mortgage 
has priority over the other, but both constitute a first lien 
on the land, and the fact that one necessarily appeared 
before the other on the index of the day’s transactions does 
not alter this result, since the record fails to show that the 
mortgages were not indexed at the same time. Hood v. 
Tandreth, 207 N.C. 621, 178 S. E. 222: 


Priority of Second Mortgage to One Not Indexed.—A 
mortgage duly filed for registration and spread upon the 
registry, but not indexed or cross-indexed as required by 
this section, is not superior to the lien of a duly registered 
“second mortgage’? on the same property. Story v. Slade, 
BOON se Gr 5904 59/2159 een yam a00. 

Under this and the previous 
chattel mortgage which is indexed and cross-indexed in 
the general chattel mortgage index has priority over a 
mortgage covering the same personal property and also 
certain real estate which is previously executed and re- 
corded and indexed in the general real estate mortgage in- 
dex but subsequently indexed and cross-indexed in the 
general chattel mortgage index. Pruitt v. Parker, 201 N. 
C6967 ol Ss 212) 

Capacity in Which Grantor Acted.—There is no law re- 
quiring that the cross index shall show the capacity in which 
the grantor acted in the making or execution of a deed. 
Tocci v. Nowfall, 220 N. C. 550, 556, 18 S. E. (2d) 225. 


section a duly recorded 


§ 161-23. Clerk to board of commissioners.— 
The register of deeds is ex officio clerk of the 
board of county commissioners, and as such shall 
perform the duties imposed by law or by order 
of the said board. (Rev., s. 2666; Code, s. 3656; 
1865 e035, 66.1b2 ,Const. «Art, uV Lia Simos oC.ro. 
3562.) 

Cross Reference.—See also § 153-49. 

Same Office.—The register of deeds is ex officio clerk to 
the board of county commissioners, and the two positions 


are not separate offices. State v. Gouge, 157 N. C. 602, 72 
S. E. 994. 


REGISTER OF DEEDS—DUTIES 


§ 161-27 


§ 161-24. Notices to certain officers served by 
mail.—The register of deeds shall serve by mail 
all notices issued by the board of county com- 
missioners to justices of the ‘peace and school 
committeemen, in lieu of the service by the sher- 
iff, and shall receive as his compensation his ac- 
tual expenses for mailing, and nothing more, 
(RevseSwieo0us) Codesnss 305% 201879, acy oeS,) SSaule 
3; C. S. 3563.) 


§ 161-25. Keep list of statutes authorizing spe- 
cial tax.—The register of deeds in each county, 
or the auditor in those counties having county 
auditors, must keep on file and subject to in- 
spection by the public a list of the statutes au- 
thorizing a special tax levy in their respective 
counties, showing the year in which such special 
tax levy was authorized by the general assembly 
of North Carolina and the chapter of the public 
laws containing the authority for such special 
levy. Upon payment of a fee of one dollar the 
register of deeds or county auditor shall furnish 
to any one making application therefor a certified 
Copy Of vsalde ist sor. statutes. (1917..c: ise C, 
S. 3565.) 


§ 161-26. Duties unperformed at expiration of 
term.— Whenever, upon the termination for any 
cause of the term of office of the register of deeds, 
it appears that he has failed to perform any of the 
duties of his office, the board of commissioners 
shall cause the same to be performed by another 
person or the successor of any such defaulting 
register. Such person or successor shall receive 
for his compensation the fees allowed for such 
services, and if any portion of the compensation 
has been paid to such defaulting register, the 
same may be recovered by the board of county 
commissioners, by suit on his official bond, for 
the benefit of the county or person injured there- 
by. (Rev., s. 2669; Code, s.. 3655; 1868, c. 35,.s. 
14; C. S. 3566.) 


§ 161-27. Register of deeds failing to discharge 
duties; penalty.—If any register of deeds fails to 
perform any of the duties imposed or authorized 
by law, he shall be guilty of a misdemeanor, and 
besides other punishments at the discretion of 
the court, he shall be removed from office. (Rev., 
S35 99 sm COdeumcwEo ODO) aal SOS,m Cams 5 micumal Sci CumnSy, 
3567.) 


Cross References. —As to duty of register to issue mar- 
riage license, see § 51-8. As to penalty for issuing license 
unlawfully, see § 51-17. As to misconduct in public office 
and penalty therefor, see § 14-228 et seq. As to duty of 
register in regard to clerk’s bond, see § 109-28; in regard to 
strays, see § 79-1; in regard to vacancy in office of entry- 
taker, see § 146-22. 

Issuing Marriage License Not Included. — A register of 
deeds is not liable under this section for issuing a license 
for the marriage of an infant female under eighteen years of 
age, without the written consent of her parent or guard. 
ian. State v. Snuggs, 85 N. C. 542. 
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Chapter 162. Sheriff. 


§ 162-1 

cae Art. 1. The Office. 

162-1. Election and term of office. 

162-2. Disqualifications for the office. 

162-3. Sheriff may resign. 

162-4. Removal for misdemeanor in office. 

162-5. Vacancy filled; duties performed by 
coroner. 

162-6. Fees of sheriff. 

162-7. Local modifications as to fees of sheriffs. 

Art. 2. Sheriff’s Bonds. 

162-8. Sheriff to execute two bonds. 

162-9. County commissioners to take and approve 
bonds. 

162-10. Duty of commissioners when bonds in- 
sufficient. 

162-11. Liability of commissioners. 


. Liability of sureties. 


Art. 1. The Office. 


§ 162-1. Election and term of office.—In each 
county a sheriff shall be elected by the qualified 
voters thereof, as is prescribed for members of 
the general assembly, and shall hold his office for 
four years. (Rev., s. 2808; Const., Art. IV, s. 24; 
C. S. 3925.) 


Cross References.—As to form of oath required of sheriff 
before taking office, see § 11-11; as to other oaths required 
of public officers, see §§ 11-6, 11-7; Const. Art. VI, s. 7; 
as to penalty for failure to take oath, see § 128-5. 

Editor’s Note.—It was held in Hoke v. Henderson, 15 N. 
C. 1, that a public office is to be classed as ‘private property 
based on a contract between the State and the officer, In 
cases following Hoke v. Henderson, supra, it was held that 
there is a contract between the sheriff and the State that 
he will discharge the duties of the office, and it cannot be 
abrogated, or impaired except by the consent of both parties. 
King v. Hunter, 65 N. C. 603. However, Hoke v. Hender- 
son, supra, and all cases following it in holding a public 
office to be private property, were overruled by Mial v. 
Ellington, 134 N. C. 131, 46 S. E. 961. Therefore, a sherift 
is no longer considered to have a vested right in his office, 
nor is his tenure considered to be based upon a contract 
with the State. 

Effect of Constitutional Amendment on Term of Office.— 
The term of office of sheriffs-elect begins on the first Mon- 
day in December next ensuing their election, and the con- 
stitutional amendment changing the term of office of sher- 
iffs from two to four years, approved by the voters in the 
election of 1938, being in effect on the first Monday in De- 
cember, the date of the beginning of the term of the sher- 
iffs elected in that election, their term of office is four years 
in accordance with the amendment then in effect. Free- 
man v. Cook, 217 N. C. 63, 6 S. E. (2d) 894. 


§ 162-2. Disqualifications for the office-—No 
person shall be eligible to the office of sherift 
who is not of the age of twenty-one years, and 
has not resided in the county in which he is 
chosen for one year immediately preceding his 
election, or who is a member of the general as- 
sembly, or practicing attorney, or who thereto- 
fore has been sheriff of such county and has 
failed to settle with and fully pay up to every 
officer the taxes which were due from him. (Rev., 
s. 2809; Code, ss. 2067, 2068, 2069; R. C., c. 105, 
SS50;) 6,77 5 170, Cl S, SS.2e. 4) 1806" C609 mse r 
1829).C..5, 5. 6% 1830,7¢. 95, 85.0003 Cason panes) 
Full Settlement of Public Funds by Incumbent.—A person, 
although elected by the qualified voters of a county to the 
office of. sheriff of said county for a term of two years, 


beginning on the first Monday in December after said elec- 
tion, was not eligible for said office, if he, having been 


Art. 8. Duties of Sheriff. 


To receipt for process. 

Execute process; penalty for false return. 

Sufficient notice in case of amercement. 

Execute summons, order or judgment. 

Liability of outgoing sheriff for unexecuted 
process. 

Payment of money collected on execution. 

Deposit county tax money with treasurer. 

Publish list of delinquent taxpayers. 

Liability for escape under civil process. 

Custody of jail. 

Prevent entering jail for lynching; county 
liable. 

Not to farm office. 

Obligation taken by sheriff, payable to 
himself. 


Sec. 

162-13. 
162-14. 
162-15. 
162-16. 
162-17. 


162-18. 
162-19. 
162-20. 
162-21. 
162-22. 
162-23. 


162-24. 
162-25. 


theretofore sheriff of said county, had failed to settle with, 
and fully pay up to, every officer the taxes which were due 
to him. Lenoir County v. Taylor, 190 N. C. 336, 340, 130 S. 
1s, VAP 

A former sheriff must exhibit to the board of commissioners 
the receipts in full of the proper officers, for all public funds 
which he received, or ought to have received during his 
preceding official term, before he will be permitted to re- 
enter upon a new term. Colvard v. Board, 95 N. C. 515; 
Lenoir County v. Taylor, 19) N. C. 336, 340, 130 S. E. 25. 

Same—Produce Receipts. — The fact that he was able, 
ready and willing at the time of tendering his bond, to make 
settlement and payment of any liability on account of funds 
so received, does not dispense with the requirement that he 
shall produce receipts in full. Colvard v. Board, 95 N. CG. 
515; 

Same—Requirement Constitutional—The requirement that 
a sheriff-elect who has theretofore been sheriff, produce his 
tax receipts is not unconstitutional. State v. Dunn, 73 N. C. 
595. ; 

Cited in Pender County v. King, 197 N. C. 50, 54, 147 S. 
E. 695. 


§ 162-3. Sheriff may resign.—Every sheriff may 
vacate his office by resigning the same to the 
board of county commissioners of his county; 
and thereupon the board may proceed to elect 
another sheriff. (Rev., s. 2810; Code, s. 2077; R. 
C., c. 105, s. 15; 1777, c. 118, s. 1; 1808, °c. 752; C. 
S. 3927.) 


§ 162-4. Removal for misdemeanor in office.— 
If any sheriff shall be convicted of a misdemeanor 
in office, the court may at its discretion, as a part 
of his punishment, remove him from _ office. 
(CRev.;" Ss. 28114’ Code,s) 2071: RE Cy 69105, "c ies 
ReSy es 109,7 sha io 18294645, S283 Cos oegs) 

Cross Reference.—As to removal of unfit officers generally, 
see §§ 128-16 to 128-20. 

Proceedings in Nature of Quo Warranto.—An action by 
the Attorney-General in the name of the people of the State, 
and of the person who claims the office of sheriff, is the 
proper mode of proceeding against the person who is alleged 
to be usurping it, to try the question as to which of the 
parties is entitled to the office. Loftin v. Sowers, 65 N. C. 
2o1s 

§ 162-5. Vacancy filled; duties performed by 
coroner.—If any vacancy occurs in the office of 
sheriff, the coroner of the county shall execute 
all process directed to the sheriff until the first 
meeting of the county commissioners next suc- 
ceeding such vacancy, when the board shall elect 
a sheriff to supply the vacancy for the residue of 
the term, who shall possess the same qualifica- 
tions, enter into the same bonds, and be subject 
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to removal, as the sheriff regularly elected. If the 
board should fail to fill such vacancy, the coroner 
shall continue to discharge the duties of sheriff 
until it shall be filled. (Rev., s. 2811; Code, s. 
COT eh Co emrds,-6. Lie RS.) °c. 109% ¢, 11151829, 
ort ty Ms hy OS i Ee | 


Cross References.—As to liability of commissioners for 
failure to declare vacancy and fill same, see § 153-15 and 
notes thereto. As to filling vacancy, see § 153-9, subsec. 12 
and notes thereto; see also § 162-10. 

Commissioners Appoint for Unexpired Term Only.—In case 
of a vacancy in the sheriff’s office, it is within the power of 
the board of county commissioners to appoint for the un- 
expired term only. Worley v. Smith, 81 N. C. 304. Indeed, a 
different holding would be to place it within the discretion 
of the commissioners, once they filled a vacancy, whether 
in the future the voters or the Board would elect to the said 
office. Ed. Note. 

Sheriff-elect Fails to Qualify—Commissioners Appoint.— 
Where a sheriff-elect failed to qualify as sheriff for the 
term to which he had been elected, it became the duty of the 
board of commissioners forthwith to elect some suitable per- 
son in the county as sheriff for the unexpired term. Lenoir 
County v. Taylor, 190 N. C. 336, 343, 130 S. E. 25. 

It is the duty of the county commissioners to declare the 
sheriff’s office vacant, and appoint some one for the unex- 
pired term, whenever the incumbent thereof is found to be, 
on re-election, in arrears in his settlement of the public 
taxes. People v. Green, 75 N. C. 329. 

S was appointed sheriff in 1875, to fill a vacancy, and held 
the office until May, 1877; in the meantime—November, 1876 
—an election was held, and upon the result of certain legal 
proceedings in May, 1877, M was declared to be elected 
sheriff, who failed to give bond, and the county commis- 
sioners declared a vacancy and appointed B to fill the same. 
It was held, that S had no right to hold over until the next 
popular election, but that B was entitled to the office, be- 
ing elected by the commissioners. State v. Bullock, 80 N. 
Cra isz: 

When Sheriff Becomes Insane.—Upon the prima facie as- 
certainment of the insanity of the sheriff, or by inquisition 
of lunacy, the commissioners may declare the office vacant, 
under this section, but their failure to do so merely authorizes 
the coroner to perform the duties of sheriff proper, till such 
declaration (Greer v. Asheville, 114 N. C. 678, 19 S. E. 635), 
and does not cast upon him the right to collect the taxes, 
which goes to the sheriff's bondsmen for the current list, 
and after that the duty devolves upon a tax collector 
chosen by the county commissioners.’ Somers v. Board, 123 
Nem DO2, 7000; ol Oe byeaio. 

Upon the insanity of the sheriff, his right to exercise the 
office ceases and the agency of his deputies is terminated, and 
his committal to a hospital for the insane and the appoint- 
ment of a guardian for him are certainly at least prima 
facie evidence of such insanity. Somers v. Board, 123 N. C. 
582, 584, 31 S. EB. 873. 

Same—Collection of Taxes.—Upon the declaration of in- 
sanity, the sureties of the sheriff had no more rights than 
would have gone to them upon his death, i. e., to collect the 
tax list then in his hands. Public Laws 1897, Chapter 169, 
Section 117; Perry v. Campbell, 63 N. C. 257; McNeill v. 
Somers, 96, N. C. 467, 2 S. E. 161. And the Commissioners 
on the first Monday in September are vested with the power 
of electing a tax collector for the ensuing year, unless and 
until the sheriff should be restored to reason. Somers: y. 
Board, 123 N. C. 582, 584, 31 S. EK. 873. 


§ 162-6. Fees of sheriff—Sheriffs shall be al- 
lowed the following fees and expenses, and no 
other, namely: 

Executing summons or any other writ or no- 
tice, sixty cents; but the board of county com- 
missioners may fix a less sum than sixty cents, 
but not less than thirty cents, for the service of 
each road order. 

Arrest of a defendant in a civil action and 
taking bail, including attendance to justify, and 
all services connected therewith, one dollar. 

Arrest of a person indicted, including all serv- 
ices. connected with the taking and justification 
of bail, two dollars. 

Imprisonment of any person in a civil or crim- 
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inal action, thirty cents; and release from prison, 
thirty cents. 


Executing subpoena on a witness, thirty cents. 


Conveying a prisoner to jail to another county, 
five cents per mile. 


For prisoner’s guard, if any necessary, and ap- 
proved by the county commissioners, going and 
returning, per mile for each, five cents. 


Expense of guard and all other expenses of con- 
veying prisoner to jail, or from one jail to another 
for any purpose, or to any place of punishment, 
or to appear before a court or justice of the peace 
in another county, or in going to another county 
for a prisoner, to be taxed in the bill of costs and 
allowed by the board of commissioners of the 
county in which the criminal proceedings were in- 
stituted. 


For allotment of widow’s year’s allowance, one 
dollar. 


In claim and delivery for serving the original 
papers in each case, sixty cents, and for taking 
the property claimed, one dollar, with the actual 
cost of keeping the same until discharged by 
law, to be paid on the affidavit of the returning 
officer. 


For conveying prisoners to the penitentiary, 
two dollars per day and actual necessary ex- 
penses; also one dollar a day and actual neces- 
sary expenses for each guard, not to exceed one 
guard for every three prisoners, as the sheriff 
upon affidavit before the clerk of the superior 
court of his county shall swear to be necessary 
for the safe conveyance of the convicts, to be 
paid by the board of commissioners of the county 
in which the criininal proceedings were instituted. 

Providing prisoners in county jail with suitable 
beds, bed-clothinz, other clothing and fuel, and 
keeping the prison and grounds cleanly, whatever 
sum shall be allowed by the commissioners of the 
county. 

Collecting fine and costs from convict, two and 
a half per cent on the amount collected. 

Collecting executions for money in civil ac- 
tions, two and a half per cent on the amount col- 
lected; and the like commissions for all moneys 
which may be paid to the plaintiff by the defend- 
ant while the execution is in the hands of-the 
sheriff. 

Advertising a sale of property under execution 
at each public place required, fifteen cents. 

Seizing specific property under order of a court, 
or executing any other order of a court or judge, 
not specially provided for, to be allowed by the 
judge or court. 


Taking any bond or undertaking, including 
furnishing the blanks, fifty cents. 
The actual expense of keeping all property 


seized under process or order of court, to be al- 
lowed by the court on the affidavit of the officer 
in charge. 

Summoning a grand or petit jury, for each man 
summoned, thirty cents, and ten cents for each 
person summoned on the special venire. 

For serving any writ or other process with the 
aid of the county, the usual fee of one dollar, and 
the expense necessarily incurred thereby, to be 
adjudged by the county commissioners, and taxed 
as other costs. 
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All just fees paid te any printer for any ad- 
vertisement required by law to be printed. 

Bringing up a prisoner upon habeas corpus, to 
testify or answer to any court or before any judge, 
one dollar, and all actual and necessary expenses 
for such services, and five cents per mile by the 
route most usually traveled, and all expenses for 
any guard actually employed and necessary. 

For summoning and qualifying appraisers, and 
for performing all duties in laying off homesteads 
and personal property exemptions, or either, two 
dollars, to be included in the bill of costs. 

For levying an attachment, one dollar. 


For attendance to qualify jurors to lay off 
dower, or commissioners to lay off year’s allow- 
ance, one dollar; and for attendance, to qualify 
commissioners for any other purpose, seventy-five 
cents. 

Executing a deed for land or any interest in 
land sold under execution, one dollar, to bé paid 
by the purchaser. 

Service of writ of ejectment, one dollar. 

For every execution, either in civil or criminal 
cases, fifty cents. 

Whenever any precept or process shall be di- 
rected to the sheriff of any adjoining county, to 
be served out of his county, such sheriff shall 
have for such service not only the fees allowed 
by law, but a further compensation of five cents 
for every mile of travel going to and returning 
from service of such precept or process: Pro- 
vided, that whenever any execution of five hun- 
dred dollars or upwards shall be directed to the 
sheriff of an adjoining county, under this chap- 
ter, such sheriff shall not be allowed mileage, but 
only the commissions to which he shall be en- 
titled. Provided, that when the summons in a 
civil action or special proceedings shall be from 
any court of any county other than his own 
county, the sheriff’s fees for serving the same shall 
be one dollar ($1) for each defendant named 
therein; and such service shall include the de- 
livery of copy of said summons and complaint or 
petition attached to the original summons; and 
that for subpoenas served from other than the 
county of said sheriff he shall receive a fee of 
fifty cents (50c.) for each witness named therein. 


The preceding sentence shall not affect fees pro- 
vided in § 162-7 for service upon the waters of the 
counties of Carteret, Dare, Hyde, and Pamlico. 
For the service of summons together with a copy 
of the complaint, petition or other pleading, the 
sheriff shall have the fees now prescribed by law 
in the respective counties for the service of sum- 
mons only, and shall not be entitled to an addi- 
tional fee for serving the copy of the pleading un- 
less it is necessary that it be served separately. 
(Rev., s. 277%; Code, ss. 931, 2089, 2090, 2135, 
3752; 1885, c. 262; 1891, cc. 112, 143; 1903, c. 541; 
1901, c. 64; R. C,, c. 102, s. 24; R. C, c. 31, s. 56; 
1822, c. 1132; 1924, c. 101; 1925, c. 275, s. 6; 1929, 
c. 227; 1933, c. 132; 1939, c. 138, s. 2; C. S. 3908.) 


Cross References.—As to costs of laying off homesteads 
and personal property exemptions, see § 6-28. As to costs 
in reassessment of homestead, see § 6-29 and notes thereto. 
As to payment of certain sheriff's fees by county, see § 
6-36. As to statute of limitation against fees due sheriff, 
see § 1-52. 

Editor’s Note.—This section was amended by the Laws 
of 1924, and again by the Laws of 1925. Chapter 101, Laws 
1924, added the final proviso to the section which fixes the 
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sheriff’s fees for summons and subpoenas from outside the 
county, placing the fee for the former at one dollar, and for 
the latter at fifty cents. 

Chapter 275, section 6, subsection 2, Iaws 1925, further 
amended the section by striking out after the word “by” in 
line thirty-one of said section down to and including the 
word “thereof” in line thirty-eight of said section and in- 
serting in lieu thereof the following: “the Board of Com- 
missioners of the county in which the criminal proceedings 
were instituted,’’ thus removing the cost from the State 
and placing it upon the county of the proceedings. 

Public Laws of 1933, c. 132, reduced the mileage fee 
for bringing up a prisoner upon habeas corpus from teu 
cents per mile to five cents per mile. 

The Act of 1929 added the last sentence to this section. 

The 1939 amendment substituted “two dollars’? for “one 
dollar” in line fourteen. 

Construed with Section 6-36.—The true construction of 
this section regulating the fees of sheriffs is had by reading 
as a proviso at the end thereof section 6-36. Coward v. 
Commissioners, 137 N. C. 299, 301, 49 S. E. 207. 

Legislative Control of Sheriffs’ Salaries and Fees.—One 
who accepts a public office does so, with well defined ex- 
ceptions as to certain constitutional offices, under the au- 
thority of the Legislature to change the emoluments he is to 
receive for the performance of his duties, at any time, and, 
while the office of sheriff is a constitutional one, the regu- 


lation of his fees is within the control of the Legislature, and - 


the same may be reduced during the term of the incumbent, 
or he may therein be compensated by a salary instead ot 
on a fee basis. Mills v. Deaton, 170 N. C. 386, 86 S. E. 123, 
State v. Gentry, 183 N. C. 825, 112 S. E. 427; Commission:rs 
v. Stedman, 141 N. C. 448, 54 S. E. 269. 


Commissions When. Debtor Pays after Levy.—At common 
law a sheriff could not demand commissions, although the 
debtor paid the creditor the amount of the judgment after he 
had received the execution and made his levy. He was al- 
lowed to do so at first under the Act of 1784. Pass v. 
Brooks, 118 N. C. 397, 398, 24 S. E. 736. 

In Dawson v. Grafflin, 84 N. C. 100, when property was 
fevied on and advertised for sale under execution, but pay- 
ment was made before sale, the sheriff was allowed no coim- 
mission on the sale. The rule in that case is now changed 
by this section. Cannon v. McCape, 114 N. C. 580, 581, 584, 
SES, 1D6 7AUsye PAD. Shy BBY 27: 

Whenever a sheriff into whose hands* an execution 1s 
placed levies the same and advertises a sale, he becomes 
entitled to his commissions. And if the plaintiff in the 
execution receives the amount from the debtor, the orders 
the same to be returned unexecuted, he makes himself lia- 
ble for the sheriff’s fees. Willard v. Satchwell, 70 N. C. 
268, which is in conformity with the section, which changes 
the ruling in Dawson v. Grafflin, 84 N. C. 100. 


Collecting Executions for Money.—It was said by Manly, 
J., in Dibble v. Aycock, 58 N. C. 399, 400: ‘‘The law upon 
the subject of sheriff’s fees, Revised Code, Chap. 102, sec. 
21, (now this section) gives 2 1-2 per cent commission to 
that officer upon all moneys collected by him by virtue of 
any levy, and the like commissions for all moneys that may 
be paid to the sheriff by the defendant while such precept 
is in the hands of the sheriff, and after levy. The sum 
upon which commission is asked, (in the instant case) was 
paid into the office of the court, for plaintiff, while the 
precept was in the sheriff’s hands, and after a‘levy. The 
case is strictly, therefore, within the provisions of the law. 
That the payment was made under a condition for an in- 
junction does not affect the question at all.” 

A sheriff is entitled to commissions only on moneys ac- 
tually collected by himself under execution, and not where 
the same is paid the plaintiff by defendant after levy. Daw- 
son v. Grafflin, 84 N. C. 100, 101. 


When Sheriff Has Lien.—A lien exists in favor of the 
sheriff when he does not require the plaintiff, as he has a 
right to do, to pay his fees in advance. In such instances 
he has the right of retainer to the extent of the costs out 
of the amount collected, and can not be compelled to look 
exclusively to the plaintiff's prosecution bond, nor prevented 
from exhausting his remedy against the debtor, by reason 
of any receipt or compromise between the judgment cred- 
itor and debtor. Long v. Walker, 105 N. C. 90, 10 S. E. 858. 

When Process Returned ‘Fees Not Paid.’’—Where the 
return of the sheriff was as follows, to wit: ‘Defendant 
does not petition for homestead, and the plaintiffs refuse to 
pay homestead fees. No action; the necessary fees not 
paid.” ‘The court held that an officer cannot be required to 
execute process unless his fees be paid or tendered by the 
person in whose interest the service is to be rendered. Lute 
v. Reilly, 65 N. C. 20, 21. Taylor v. Rhyne, 65 N. C. 530. 

A sheriff is not required to sell the excess of realty beyond 
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the homestead, until the plaintiff has paid, or offered to pay, 
his fees for so doing. Taylor v. Rhyne, 65 N. C. 530. 

Writ of Ejectment.—A sheriff is not entitled to any extra 
compensation for executing a “writ of ejectment,’’ or a 
“writ of possession.” Allen v. Spoon, 72 N. C. 369. 

Summons of Tales Jurors.—There is no provision giving 
sheriffs compensation for the service of summoning tales 
jurors. ‘This is one of the many gratuitous services ex- 
pected to be performed by sheriffs. The Legislature, no 
doubt, deemed such service too trivial to be the subject of 
compensation, for all a sheriff has to do in a performance 
of the duty is to stand at his desk in the courthouse and, 
when a deficiency of jurors occurs, order A, B and C to 
take seats in the jury box. Bryan v. Commissioners, 84 N. 
CrP1055, 106; 

Power of Judge to Order Commissioners to Pay. — The 
judge of the superior court has no power to order the com- 
missioners of one of the counties in his district to pay the 
sheriff any sum for his services in attending the court. 
Brandon vy. Commissioners, 71 N. C. 62, cited and approved; 
Griffith v. Commissioners, 71 N.C. 340. 

New Trial Awarded Where Number of Prisoners Conveyed 
Is Not Shown.—Where, in an action by a sheriff to recover 
compensation for transportation of prisoners under this sec- 
tion, it does not appear from the facts agreed how many 
prisoners were conveyed to jails in other counties by the 
sheriff or how many miles such prisoners were conveyed, 
a new trial will be awarded in order that the facts nec- 
essary to a determination of the question may be found 
and a proper adjudication made thereon. Patterson v. 
Swain County, 208 N. C. 453, 181 S. E. 329. 


§ 162-7. Local modifications as to fees of sher- 
iffs—The sheriff of Hyde county shall be al- 
lowed the sum of two dollars for serving all war- 
rants or capiases or other criminal processes on 
the waters of Pamlico sound or on the waters of 
any bay in Hyde county. Whenever such sheriff 
is compelled to go by boat or vessel a distance of 
more than two miles from any shore or landing 
in Hyde and of Dare county to serve any civil 
process upon the waters of Pamlico sound and 
waters of Dare county or any bay in Hyde 
county, such sheriff, in addition to the fee pre- 
scribed by law for serving such process, may add 
the expense of hiring such boat or vessel, which 
cost or expense shall be taxed by the clerk of the 
superior court of the county from which such 
process issued in the bill of costs in the action in 
which such process issued. Sheriffs and consta- 
bles of Hyde and Carteret counties shall receive 
three dollars for every process executed on board 
of any boat or vessel lying in the waters between 
Ocracoke island, Hyde county, and Portsmouth 
in Carteret county. (Rev., s. 2777; 1907, c. 206; C. 
S. 3909.) 

The sheriff of Dare county shall be allowed 
his actual traveling expenses incurred by him mm 
serving warrants, capiases or other criminal proc- 
ess on the waters of Dare county or at any point 
in Dare county across the water. (1909, c. 527: 
C. S. 3909.) 

For every illicit distillery seized as required by 
law the sheriffs of Haywood, Lincoln, Pitt and 
Transylvania counties shall receive the sum of 
twenty dollars, and in Madison county thirty dol- 
lars, which shall be allowed by the commission- 
ers of the county in which the seizure was made. 
Gre a ocss kL 908 Tce 07) be lee 1019 mea oO. C.. 5: 
3909.) 

For each person summoned on a special venire 
the sheriff of Robeson county shall receive thirty 
cents; but not for a special venire ordered to be 
summoned from the bystanders, in which case he 
shall receive ten cents for each person so sum- 
moned. (1909, c. 317; C. S. 3909.) 

The sheriff of Wayne county shall receive the 
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following fees, in addition to other fees allowed 
by law, for services of the following processes: 


For arrest fee for state warrant ........... $ 2.00 
Roreanreststeesmiory Caplas sae uch ach bites ce 2.00 
Hees¢ toneclaimmeandedelivienrvars aa 2eeriae sc 3.00 
Fees for ejectment proceedings .....:.... 2.09 
Fees for service of executions on civil 

Able bemen(erstacre We AS cloak ED OOo Oat PERRO Oe ee 2.00 


(1937, c. 254.) 


The sheriff of Greene County shall be allowed 
the following fees, viz.: 

Arrest of a defendant in a civil action and tak- 
ing bail including attendance to justify, and all 
services connected therewith, two dollars ($2). 

Arrest of any person indicted including all 
services connected with taking of bail, two dol- 
lanse(pe ve 

Taking any bond or undertaking, including 
furnishing the blanks, seventy-five cents (75c). 

Executing a subpoena on a witness, fifty cents, 
when not traveling less than one mile to do so. 

Levying an attachment, two dollars ($2). 

Service of writ ejectment, two dollars ($2). 

Serving claim, and delivery process, two dol- 
lars ($2). 

Advertising sale of property under execution at 
each place required thirty-three and one-third 
cents-(33 1/80) (PY 1919,"e7 313% Css. 3909.) 

The Sheriff of Northampton County shall col- 
lect for the use of Northampton County the fol- 
lowing fees: 

Serving civil summons, one dollar for each de- 
fendant; 

Subpoena, for each person, thirty cents; 

For each arrest, two dollars. (1931, c. 11, s. 4.) 

The board of county commissioners of Mitchell 
County shall make provision in the county budget 
for the fiscal year beginning July first, one thou- 
sand nine hundred thirty-two, for the payment of 
the salary of the Sheriff, which is hereby fixed at 
the rate of three thousand ($3,000) dollars per 
annum payable in equal monthly installments and 
shall also make provision in said budget for the 
payment to the sheriff at the same rate per annum 
for such time as he has served as sheriff since the 
first Monday of December, one thousand nine 
hundred thirty. 

In addition to the salary, as hereinabove pro- 
vided, the sheriff of Mitchell County shall be en- 
titled to all fees and emoluments accruing to him, 
by virtue of his office, including such fees as are 
provided in chapter fifty-six, Public Laws of one 
thousand nine hundred twenty-nine. (1931, c. 53, 
SomOmGa) 

The Sheriff of Harnett County shall be allowed 
the following fees: 

For an arrest, one dollar and fifty cents ($1.50), 
with fifty cents (50c) additional for taking bond. 

For the service of summons, with or without 
complaint attached, or for the service of notices, 
execution, or other Court orders, a fee of one dol- 
lar each for the first five persons upon whom the 
process is served; and fifty cents for each addi- 
tional person. 

For the service of claim and delivery process, 
two dollars for the first defendant, and one dollar 
each for additional defendant; also actual ex- 
penses of caring for property seized. 

For the collection of judgments, five per cent 
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on the first five hundred. dollars, and two and one- 
half per cent upon all amounts in excess of five 
hundred dollars. 

In allotting homesteads, a fee of fifty cents for 
each appraiser and one dollar to the sheriff for his 
return, and an additional allowance of one dollar 
each for the use and benefit of each appraiser. 

Guardhouse fees shall be sixty cents. 


There shall be taxed in each bill of costs for 
the use and benefit of the Sheriff of Harnett 
County in all cases wherein defendants have been 
convicted or pleaded guilty to the charge of manu- 
facturing whiskey or possession of any whiskey 
still, the sum of $10.00 for each still captured by 
the Sheriff or his Deputies and for which such 
defendant or defendants may have been found 
guilty or pleaded guilty of possessing. 

The Sheriff of Harnett County shall receive for 
his services all such fees as are now allowed by 
law and not herein specifically enumerated. (1933, 
CD SletO43 Cod 22 

Editcr’s Note.—The 1943 amendment increased the fee for 
arrest by sheriff of Harnett county from one dollar to one 
dollar and fifty cents. 

Illicit Distilleries—The fees or emoluments incident to a 
sheriff’s office as allowance for the seizure and destruction of 
illicit distilleries, are excluded by a public-local law appli- 
cable to a certain county, subsequently enacted, but prior to 
the commencement of the term of the incumbent, wherein 
it is provided that the sheriff shall turn over to the county 
treasurer all moneys collected from fees, and receive a 
specified sum as a salary in lieu of his fees, with exception 
only of certain fees allowed to his township deputy in cer- 
tain instances, the duty to seize the illicit distilleries being 
the same as any other required of him as _ sheriff of the 
county. Thompson v. Board, 181 N. C. 265, 107 S. E. 1. 


Art. 2. Sheriff’s Bonds. 


§ 162-8. Sheriff to execute two bonds.—The 
sheriff shall execute two several bonds, payable 
to the state of North Carolina, as follows: 


One conditioned for the collection and settle- 
ment of county and other local taxes according to 
law, a sum not exceeding the amount of such 
county and other local taxes for the previous year. 


The second bond, for the due execution and 
return of process, payment of fees and moneys 
collected, and the faithful execution of his office 
as sheriff, shall be not more than five thousand 
dollars, in the discretion of the board of county 


commissioners, and shall be conditioned as 
follows: 

The condition of the above obligation is such 
that, whereas the above bounden | .+..+......- is 
elected) and appointeds isheritt  ofmncser tee cee : 


County; if, therefore, he shall well and truly exe- 
cute and due return make of all process and pre- 
cepts to him directed, and pay and satisfy all fees 
and sums of money by him received or levied by 
virtue of any process into the proper office into 
which the same, by the tenor thereof, ought to be 
paid, or to the person to whom the same shall be 
due, his executors, administrators, attorneys, or 
agents; and in all other things well and truly 
and faithfully execute the said office of sheriff 
during his continuance therein, ‘then the above 
obligation to be void; otherwise to remain in full 
force and effect. (Rev., s. 298; Code, s. 2073; R. 
Copt e10a sci 1S i Cl SarSke tei SS am Cee a 
US 19, Con 09% 18954 CorctO,eSseul co et OOOMenmS Oenst 
2; 1903, C, 195.1899; c.554, 85871048 54a Ces) 
3930.) 
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I. General Incidents of Bond. 
II. Liability on Official Bonds. 
A. Liability Limited to Terms of Bonds. 
B. Successive Terms and Successive Bonds. 
C. Irregularities or Informalities in Bond. 
III. Actions on Bonds. 


CROSS REFERENCES. 


As to official bonds generally, see §§ 109-1 et seq. As to 
duty of county commissioners to bring suit on sheriff’s bond, 
in case of default, see § 155-18 and notes thereto. See also 
§§ 162-9 and 162-10. As to right of action on official bond, 
see § 109-34, and notes thereto. 


I. GENERAL INCIDENTS OF BOND. 


Editor’s Note.—Prior to the 1943 amendment the sheriff 
was required to execute three bonds. 

When Sheriff Fails to Comply.—Where the sheriff had not 
complied with the requirements of this section, it was held 
that he was not entitled to have the county commissioners 
induct him int) office. Colvard v. Board, 95 N. C. 515, 518. 

And this is true notwithstanding the fact that at the 
beginning of his term there is a tax collector in that county. 
Colvard v. Board, 95 N. C. 515. 

When Section Complied with—But when a sheriff-elect 
has fulfilled all the statutory requirements as to the execu- 
tion of bonds, it is not competent for the county commis- 
sioners to refuse the said bonds and deprive the rightful 
holder of his office. Sikes v. Commissioners, 72 N. C. 34. 

Ceremony. — The ceremony of acknowledgment in open 
court, and registration, are not essential to the validity of 
a sheriff’s bond. State v. Buchanan, 53 N. C. 444. 

Sufficiency of Form.—A sheriff’s bond to “his Excellency 
M. S. Captain General and Commander in Chief, in and over 
the State of North Carolina in the sum of $10,000, to be paid 
to his Excellency, the Governor, his successor and assigns:” 
is a bond payable to the Governor in his official capacity, 
and is an official bond within the Act of 1823, which was in 
force when it was taken. Governor v. Montford, 23 N. C. 
155. 

School Fund Included in County Bond.—It is immaterial 
whether the school fund is, strictly speaking, State taxes 
or county taxes, or partly both. ‘They are included in the 
“county”? bond and the sheriff must account for them in 
settling his liability on that bond. Tillery v. Candler, 118 
N. C. 888, 24 S. E. 709; State v. Sutton, 120 N. C. 298, 301, 
PAG) Rey, diy, Sy40F 

Process Bond Not Liable for County Taxes.—The county 
tax cannot be recovered of the sheriff upon the official bond 
required by the Act of 1777, which is the process bond re- 
quired by this section. Governor v. Barr, 12 N. C. 65. 

The case of Governor v. Crumpler, 12 N. C. 63, holds 
that the sureties on the “‘process” bond are not liable for 
default as to county taxes, which is true now, as it was 
then. State v. Sutton, 120 N. C. 298, 301, 26 S. E. 920. 


II. LIABILITY ON OFFICIAL BONDS. 


Editor’s Note.—See 12 N. C. Law Rev. 394, for note “Ex- 
tent of Tjability on Sheriff’s Official Bond.” 


A. Liability Limited to Terms of Bond. 


Rule of Construction—In a bond given for a_ specific ob- 
ject, general words shall be construed with reference only 
to that object. ‘Therefore, when a bond is given with a 
condition that A. M. shall “‘collect the county contingent 
tax, and in all things perform his duty as sheriff” the public 
taxes cannot be recovered on it. Crumpler v. Governor, 12 
ING deh Gy. 

Duties Specifically Described.—A sheriff and his sureties 
are liable on his official bond only for a breach of some duty 
specifically described therein. Eaton vy. Kelly, 72 N. C. 
110. 

The general provisions of the bond as to the sheriff’s 
performance of the duties of his office relate to the specific 
obligations therein set out as to process, and neither the 
sheriff nor the sureties on his bond are liable in a civil 
action for damages for injury inflicted by the sheriff while 
acting in his official capacity. State v. Leonard, 68 F. (2d) 
228, 229. 

Not Extended as to Years.—Where an action was brought 
on the bonds of a sheriff, given in 1872 and 1873 and con- 
ditioned only for those years, they could not be enlarged 
to embrace a default occurring in the year 1874 on the 
ground that the law required a bond for the principal’s 
whole term of office. State v. McNeill, 77 N. C. 398. 

Where Separate Bond Including All Official Duties Omit- 
ted.— Where the condition of a sheriff’s bond is made in 
clear and unambiguous terms to secure the performance of 
a certain class of duties imposed on him by statute, tne 
super-addition of general terms thereto, though large 
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enough to include all of his official duties, for which by 
law a separate bond is directed, but omitted to be given, 
will not extend the liability of sureties to such other duties. 
Governor v. Matlock, 12 N.C. 214. 

Same—Examples.—In Crumpler v. Governor, 12 N. C. 52, 
the sheriff had given four bonds, but the condition of no 
one of them provided for the payment of the State taxes, 
the non-payment of which was the breach alleged. All of 
them contained general words, “faithfully execute the of- 
fice,” etc. It was held that these words did not extend be- 
yond the duties specially described and provided for in the 
preceding clause. Mr. Justice Henderson dissented from the 
conclusion of the court, but he concurred in this rule of 
construction, and states it with great clearness and force. 

State v. Long, 30 N. C. 415, was an action on a bond with 
a condition containing general words. In that case it was 
held that these words did not impose on the sureties an 
obligation that the sheriff should commit no wrong by color 
of his office, nor do anything not authorized by law. See 
also Jones v. Montford, 20 N. C. 69; State v. Brown, 33 N. 
C. 141; Commissioners v. Sutton, 120 N. C. 298, 301, 26 S. 
E. 920. 

State v. Bradshaw, 32 N. C. 229, is not in conflict with 
the cases generally on this subject. That case simply de- 
cides that a bond to serve process, collect and pay out 
moneys, etc., is broad enough to cover money collected for 
a town which it was the sheriff’s duty to collect. See State 
v. McNeill, 77 N. C. 398, 403. 

Trespass under Color of Office.—The sureties in the offi- 
cial bond of a sheriff are not liable for damages for a tres- 

pass committed by the sheriff under color of his office. 
"State yv. Brown, 63 N. C. 141, cited in note in 21 IL. 
R. A. 738. See also, State v. Long, 30 N. C. 415. 

When New Duty Attached.—Where a statute requires a 
bond from an officer for the faithful discharge of his duty, 
and a new duty is attached to the office by statute, such 
bond, given subsequently tothe latter statute, embraces a 
new duty, and is a sécurity for its performance, unlcss 
where, when the new duty is attached, a bond is required 
to be given specifically for its performance. State v. 
Bradshaw, 32 N. C. 229. 

Liability for Injury Caused by Prisoner While Unrlawfully 
at Large as Trusty.—The statutory bonds required to be 
given by a sheriff under this section may be put in evi- 
dence as though they had been written as prescribed by 
§ 109-1, and where suit is brought on one of the bonds which 
provides for liability if the sheriff fail to properly execute 
and return all process, or properly pay all moneys received 
by him by virtue of any process, ‘‘and in all things wel! 
and truly and faithfully execute the said office of sheriff,”’ 
the general provisions of the bond as to the sheriff’s faith- 
ful performance of the duties of the office relate to the 
specific obligations therein set out as to service and re- 
turn of process, and neither the sheriff nor the sureties on 
his bond is liable thereon in a civil action for damages for 
a negligent injury inflicted by a prisoner lawfully intrusted 
to the custody of the sheriff while such prisoner was un- 
lawfully permitted by the sheriff to be at large as a trusty. 
Sutton v. Williams, 199 N. C. 546, 155 S. E. 160. 

Liability for Deputy’s Negligent Injury of Prisoner in 
Jail——The liability of the surety on the bond of a public 
officer is limited by the terms of the bond, and the condi- 
tion of the bond of a sheriff for the ‘‘faithful execution of 
his office’? refers to the specific condition for the ‘‘due exe- 
cution and return of process’? and the terms of the statutory 
bond do not impose liability on the surety for the negligent 
act of a deputy unconnected with the execution and return 
of process, and the surety’s motion to nonsuit is properly 
granted in a prisoner’s action to recover for negligent in- 
jury inflicted by a deputy while he was in jail. Davis v. 
Moore, 215 N. C. 449, 2 S. E. (2d) 366. 


Liability for Use of Excessive Force in Making Arrest.— 
Where the complaint in an action against a sheriff in his 
official capacity and against his surety alleged that plaintiff 
was permanently injured by the sheriff’s use of excessive 
force in arresting him, and that the arrest was wrongful and 
unlawful, defendants’ demurrer to the complaint should have 
been overruled, since, even if the terms of the bond ‘‘and in 
all other things well and truly and faithfully execute the 
said office of sheriff,’ refer solely to the specific duties 
enumerated and do not impose liability for the wrong al- 
leged, the provision of § 109-34 extends the liability on the 
sheriff’s general official bond and imposes liability for the 
wrong alleged committed under color of his office. Price v. 
Honeycutt, 216 N. C. 270, 4 S. E. (2d) 611. 

Change of Amount of Salary or to Fee Basis.—The lia- 
bility of a surety on a sheriff’s bond, given under this 
section is not affected by the fact that the sheriff, pending 
the life of the bond, has been put upon a salary instead of a 
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fee basis, or the amount of his salary has been changed un- 
der the authority of a statute. Pender County v. King, 197 
No C.250, 147 SEE. 9695. 


B. Successive Terms and Successive Bonds. 


The various bonds separately required to be given by 
the sheriff under this section imposes a distinct liability 
on the sureties on each bond separately for the terms of 
office for which given, and where one is’ given by the 
same surety for the same sheriff for more than one suc- 
cessive term, the giving of the bond for the succeed- 
ing term does not discharge the bond previously given 
nor release the surety from liability thereon, and a sepa- 
rate cause of action lies against the surety on the bond 
for each term. Pender County v. King, 197 N. C. 50, 
147° S$... 695. 

Appointment of Sheriff Removed for Failure to Give 
Bond.—Where under § 162-10, the board of county com- 
missioners has declared the office of sheriff of that county 
vacant for his failure to give the bond required by this 
section, and has appointed another who likewise failed 
to give the bonds, and has again appointed the former 
sheriff, who gives the necessary bonds and then qualifies, 
his term is by virtue of his appointment by the board of 
County Commissioners, and the liability of the sureties 
on his official bonds commences from the time of his ap- 
pointment. Pender County v. King, 197 N. C. 50, 147 N. 
E. 695. 

Failure to Renew Bond.—The sureties on the bond of a 
sheriff are liable for all official delinquencies of which the 
principal may be guilty during the continuance of his term 
of office. Where a sheriff, elected in 1872, continued to ex- 
ercise the duties of the office after his failure to renew his 
bond and produce his receipts, and was re-elected in 1874, 
and failed to collect and pay over the taxes for that year, 
held, that he was liable on his bond of 1872. State v. Pipkin, 
77 N. C. 408. See also, State v. McNeill, 74 N. C. 535; State 
vy. Clarke, 73 N.) C. 255; State v. McIntosh, 31 N.C. 307. 

Effect of Termination of Incumbency.—When the deputy 
of a sheriff received the note of a married woman for col- 
lection within a magistrate’s jurisdiction, and failed to col- 
lect the same during the sheriff’s official term, but after- 
wards, when acting as the deputy of his successor, col- 
lected it and failed to pay over the money, it, was held that 
there was no breach of the former sheriff’s official bond. 
State v. Buchanan, 60 N. C. 93. 

Taxes for Preceding Year.—A _ sheriff’s sureties for one 
year are not liable for any taxes received by him under the 
lists furnished in the preceding year; but the sureties of 
that year are liable. Fitts v. Hawkins, 9 N. C. 394. 


C. Irregularities or Informalities in Bond. 


When Valid as Voluntary Bond. — When a bond made 
payable to the State is given by a sheriff for the discharge 
of public duties, though not taken in the manner or by the 
persons designated by law to take it, will be. good as a 
voluntary bond. Being for the benefit of the State, the 
State will be presumed to have accepted it when it was 
delivered to a third person for its benefit. State v. Mc- 
Alpin, 26 N. C. 140. 

Excessive Bond.—If -a sheriff voluntarily give bond, with 
sureties, in an amount larger than is prescribed by law, 
they will be liable for a breach thereof. Governor vy. Mat- 
lock, 9 N. C. 366; State Bank v. Twitty, 9 N.C. 5. 


lil. ACTION ON BONDS. 


Demand Unnecessary.—A demand is not necessary befvre 
suit by the county treasurer on a sheriff’s bond, as the 
sheriff is required by law to settle on or before a day cer- 
tain. McGuire v. Williams, 123 N. C. 349, 31 S. E. 627. 

Proper Relator for Settlement of School Taxes.—The Code 
of 1883, sec. 2563, made the county commissioners the proper 
relators in an action on the sherifft’s bond tq compel a set- 
tlement of the school taxes. The Acts of 1889, ch. 199, sub- 
stituted the county board of education as relators (Board v. 
Wall,. 117 N. C. 382,23 S. E. 358), but Acts of 1895, ch. 439, 
abolished the county board of education and again made 
the county commissioners the proper relators. ‘Tillery v. 
Candler, 118 N. C. 888, 24 S. E. 709; State v. Sutton, 120 N. 
C;298 801, 26 2S; <E. .920: £ 

Certified Copy as Evidence.—The office of the clerk of the 
superior court of the county for which one-is sheriff is the 
proper place of deposit for the bond of such sheriff: There- 
fore, a copy of such bond, certified by such clerk, is compe- 
tent»evidence of its contents. Such a copy is competent (at 
least under the maxim, omnia presumuntur, etc.) even al- 
though the certificate does not state that it has been re- 
corded. State v. Lawrance, 64 N. C. 483. 

Previous Settlements Prima Facie Correct. — Previous 
settlements with the sheriff, when approved by the boaré 
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of commissioners, are prima facie correct, and the burden 
of proving to the contrary rests upon them. Commissioners 
v. White, 123 N. C. 534, 31 S. E. 670. 

Settlement of One Tax Fund at Expense of Another. — 
Where a sheriff’s settlement of one tax fund is made par- 
tially by an amount deducted from another tax fund, the 
settlement exonerates him and his surety from liability on 
the bond for the taxes settled; he and his sureties are lia- 
ble in an action on the bond for the taxes misappropriated 
for such defalcation. McGuire vy. Williams, 123 N. C. 349, 
31S. FE. 627. 

Plea in Bar.—The general rule is that where there is a 
plea in bar it must be disposed of before a reference for 
an account can be made. Commissioners v. White, 123 N. 
Oy ARF aps AS Oe: Noval: 

Summary Judgment Set Aside.—Where judgment is en- 
tered up summarily against the sureties of a sheriff, upon 
a proper case, it will be set aside. Crumpler v. Governor, 
IDEN Code 

When Sum Differs from That Required.—A sheriff’s bond 
payable to the Governor and his successors in a sum differ- 
ent from that directed by law, cannot be sued in the nam? 
of the successor. Governor v. Twitty, 12 N. C. 153. 

Failure to Take Bail in Civil Cases.—In Governor v. 
Jones, 9 N. C. 359, it was held that the sheriff was not liable 
in debt upon his official bond for omitting to take bail when 
he executed a capias in civil cases; but must be proceeded 
against as bail by sci. fa. 

Return Conclusive.—The return of a sheriff that a fi. fa. 
is satisfied is conclusive upon his sureties in an action on 
his official bond. Governor v. Twitty, 12 N. C. 153. 

Failure to Have Insolvent’s Allowance Made. — Where a 
sheriff failed to settle for taxes within the time appointed 
by law and not having had allowance made him by the 
commissioners for insolvents at the time and in the manner 
prescribed by law, he cannot have such allowances made by 
the court in an action brought against him on his official 
bond for the balance due by him on the tax list. Board v. 
Wiallseti7 Ne Ciis770/8s 2onsee Ea oos: 

Costs in Contested Election.—In Patterson v. Murray, 53 
N. C. 278, it was held that a contested sheriff’s election be- 
fore the justices of a county court, was not an action which 
entitled the successful party to recover costs. 

iMisjoinder.—Where a sheriff has been elected for suc- 
ecessive terms of office, and appointed for a third term 
by the county commissioners after the office for his third 
-term had been declared vacant, an action against him and 
the sureties on his bonds given under the provisions of 
this section, for defalcation during the successive terms 
is a misjoinder of parties and causes of action, and a de- 
murrer thereto is good. Pender County v. King, 197 N. 
C50 147 tS. 1699: 


§ 162-9. County commissioners to take and ap- 
prove bonds.—The board of county commission- 
ers in every county shall take and approve the 
official bonds of the sheriffs, which they shall 
‘cause to be registered and the originals deposited 
with the clerk of the superior court for safe- 
ikeeping. The bonds shall be taken on the first 
Monday of December next after the election of 
sheriffs, but no board shall permit any former 
sheriff to give bonds for, or reénter upon the du- 
ties of the office, until he has produced before the 
board the receipt in full of every such officer for 
taxes which he has or should have collected. 
(Rev., s. 2812; Code, ss. 2066, 2068; 1868, c. 20, 
6.132; levG-", Cer, Sas CC Op a S.sGael SOG: 
c. 699, s. 2; 1830, c. 5, s. 5; C. S. 3981.) 


Cross References.—See also § 153-9, subsecs. 11, 12. As 
to disqualification for office, see § 162-2. 

Purpose.—The evident purpose of the section is only te 
protect and safeguard the public revenue and to insure its 
honest collection and application. Hudson v. McArthur, 152 
IN. (CG. 445,"°677Si Be 995: 

Execution and Approval of Bonds.—To entitle a sheriff to 
be inducted into office, it is essentially necessary that three 
several bonds must be executed by him and approved by the 
county commissioners. Dixon vy. Commissioners, 80 N. C. 
118. 

Not Liable to Sureties for Failure to Demand Receipt.— 
The county commissioners are not liable to the sureties on 
the bond of a defaulting sheriff and tax collector whose de- 
falcations they were required to pay, for a failure to de- 
mand of the sheriff his receipts in full, for the taxes col- 
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lected the previous year before permitting him to receive the 
tax duplicate for the current year. Hudson vy. McArthur, 
152 0INet Cs 445567 Sin i 995. 

Cited in Pender County v. King, 197 N. C. 50, 53, 147 S. 
EK. 695. 


§ 162-10. Duty of commissioners when bonds in- 
sufficient.—It shall be the duty of the board of 
county commissioners whenever they shall be of 
opinion that the bonds of the sheriff of their 
county are insufficient, to notify the sheriff in 
writing to appear within ten days and give other 
and better sureties, or justify the sureties on his 
bonds; and in case such sheriff shall fail to appear 
on notice, or fail to give sufficient bonds, or to 
justify his bonds, it shall be the duty of the board 
to elect forthwith some suitable person in the 
county as sheriff for the unexpired term, who 
shall. give proper and lawful bonds and be sub- 
ject to like obligations and penalties. (Rev., s. 
2813; Code, s. 2074; 1879, c. 109, s. 2; C. S. 3932.) 


Cross References.—As to bonds required of sheriff, see § 
162-8; see also §§ 153-9, subsecs. 11, 12, and 162-5. As to 
liability of commissioners for failure to declare vacancy and 
fill same, see § 153-15. 

Right to Examine Sheriff and Vacate Office. — Under 
article seven, section 2 of the Constitution (1868 as revised) 
the county commissioners have the righg to summons the 
sheriff to justify or renew his official bond, whenever in fact, 
or in their opinion the sureties have become, or are liable to 
become insolvent. And it is not only the right, but the duty 
of the commissioners, to declare the office of sheriff vacant, 
and appoint one for the unexpired term, whenever the in- 
cumbent thereof takes no notice of a summons by the com- 
missioners to appear before them and justify or. renew his 
bond.~ People v. Green, 75 N. C. 329. 

Power to Fill Vacancy.—Upon the failure of a_ sheriff- 
elect to give bonds required by law, the board has power td 
elect some suitable person in the county as sheriff for the 
unexpired term. Jenoir County v. Taylor, 190 N. C. 336, 
3425 1308'S; 425; 

Cited in Pender County v. King, 197 N. C. 50, 53, 147 S. 
FE. 695. 


§ 162-11. Liability of commissioners.—If any 
board of county commissioners shall fail to com- 
ply in good faith with the provisions of this arti- 
cle, they shall be liable for all loss sustained in 
the collection of taxes, on motion to be made by 
the solicitor of the district. (Rev., s. 2814; Code, 
S. 2075; 1868-9, ¢.'245,.s. 3; C..S. 89335) 


Court Cannot Compel Approval. — The boards of county 
commissioners are liable in damages if they knowingly ac- 
cept insufficient bonds, and approval or disapproval of such 
bonds is within their discretion, and the courts cannot com- 
pel them to approve and receive bonds which they find to 
be insolvent or insufficient. State v. King, 117 N. C. 117, 23 
Sy B92: 

Liable for All Loss.—If any board of commissioners shail 
fail to comply with the provisions of the statute, they shall 
be liable for all loss sustained in the collection of taxes, un 
motion to be made by the solicitor of the district. Lenoir 
County. v. Taylor, 190 N. C. 336, 341, 130 S. E. 25. 

When Liable for One Penalty Only.—The statutes re- 
quiring the sheriff to renew annually his official bonds, and, 
in addition, produce receipts for the public moneys collected 
by him, and in default thereof it shall be the duty of the 
board of county commissioners to declare the office vacant, 
are intended to effectuate the same purpose, and therefore a 
member of the board of county commissioners is liable tor 
only one penalty for failure to perform his duty in that con- 
nection. Bray v. Barnard, 109 N. C. 44, 13 S. E. 729. 


§ 162-12. Liability of sureties——The sureties to 
a sheriff's bond shall be liable for all fines and 
amercements imposed on him, in the same man- 
ner as they are liable for other defaults in his 
official duty. (Rev., s. 2815; Code, s. 2076; R. C., 
c: 105, s.,14:/1829 sensas Crs aga, ) 

Cross Reference.—See § 162-8 and notes thereto. 


Liable for Amercements.—The sureties to a sheriff’s bond, 
with a condition in the ordinary form, are liable for an 
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amercement of the sheriff for a default committed during his 
official year, though the final judgment for the amercemeut 
may not have been rendered until after the expiration of the 
year. Governor v. Montford, 23 N. C. 155. 

Same—Records of Proceedings as Evidence.—The records 
of the proceedings against a sheriff for an amercement im- 
posed upon him, are not evidence against his sureties to 
prove his default; but they are admissible against them io 
prove the fact of the existence of the amercement itseli. 
Governor v. Montford, 23 N. C. 155. 

Return Conclusive-—A sheriff cannot be heard to deny ot 
contradict his return; as to him it is conclusive, and he and 
the sureties upon his bond are liable to the plaintiff in the 
execution for the sums so indorsed. Walters v. Moore, 90 
Nez 4l, 

Judgment or Amercement Not Conclusive.—A judgment of 
an amercement against a sheriff is not conclusive against 
the sureties on his bond. ‘They may show that the judg- 
ment was either fraudulently or improperly obtained against 
their principal. State v. Woodside, 29 N. C. 296. 


Art. 3. Duties of Sheriff. 


§ 162-13. To receipt for process.—Every sheriff, 
coroner or constable shall, when requested, give 
his receipt for all original and mesne process 
placed in his hands for execution, to the party 
suing out the same, his agent or attorney; and 
such receipt shall be admissible as evidence of the 
facts therein stated, against such officer and his 
sureties, in any suit between the party taking the 
receipt and such officer and his sureties. (Rev., 
swoniae Code, s. 208t- RC. c. 105, *6.018 7 1848) 
CEG E a .1d00D;) 

Cross References.—As to collection of inheritance taxes 
by sheriff and commission therefor, see § 105-17. As to at- 
tendance upon county court, see § 7-337. As to duty to ad- 
journ court in absence of judge, see § 7-76. 


This section obviously has no reference to final process. 
Wyche v. Newsom, 87 N. C. 144, 145. 


§ 162-14. Execute process; penalty for false re- 
turn.—Every sheriff, by himself or his lawful 
deputies, shall execute and make due return of ali 
writs and other process to him legally issued and 
directed, within his county or upon any river, bay 
or creek adjoining thereto, or in any other place 
where he may lawfully execute the same. He shall 
be subject to the penalty of forfeiting one hundred 
dollars for each neglect, where such process 
shall be delivered to him twenty days before the 
sitting of the court to which the same is return- 
able, to be paid to the party aggrieved by order 
of court, upon motion and proof of such . deliv- 
ery, unless the sheriff can show sufficient cause 
to the court at the next succeeding term after the 
order. 

For every false return, the sheriff shall forfeit 
and pay five hundred dollars, one moiety thereof 
to the party aggrieved and the other to him that 
will sue for the same, and moreover be further 
liable to the action of the party aggrieved, for 
damages. : 

Every sheriff and his deputies, and every con- 
stable, shall execute all writs and other process 
to him legally issued and directed, from a justice’s 
court and make due return thereof, under pen- 
alty of forfeiting one hundred dollars for each 
neglect or refusal, where such process shall be 
delivered to him ten days before the return day 
thereof, to be paid to the party aggrieved by or- 
der of such court, upon motion and proof of such 
delivery, unless the sheriff or constable can show 
sufficient cause to the court at a day within three 
months from the date of the entry of the judg- 
ment nisi, of which the officer shall be duly noti- 
fied. (Rev., s. 2817; Code, s. 2079; 1899, c. 25; 
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R. C., c. 105,'s. 17; 1777, c. 218, s. 5; 1821, c. 1110; 
1874, c. 33; C. S. 3936.) 


I. General Considerations. 
II. Neglect or Failure to Make Due Return. 
A. In General. 
B. What Constitutes Failure and Defenses. 
1. The Essential Elements of Failure. 
2. When Return Is Sufficient. 
C. Actions Concerning Amercements. 
III. False Return. 
IV. Writs from Justice’s Court. 


CROSS REFERENCE. 
See §§ 14-242, 162-17. 


I. GENERAL CONSIDERATIONS. 


Summary of Section.—The section authorizes the following 
penalties and remedies: 1. An amercement nisi for $100, on 
“motion and proof’ by the party aggrieved, for failure to 
“execute and make due return.’ 2. A qui tam action for 
penalty of $500 for a “false return,’”’ one moiety to the party 
aggrieved, and the other to any one who will sue for the 
same. 3. An action for damages by the party aggrieved. 4. 
An amercement nisi for $100 in justices’ courts, on “motion 
and proof” by the party aggrieved, for “neglect or refusal” 
to execute process of such court. Piedmont Mfg. Co. v. 
Birxton 05 Nen Ga 74 onl lessseeoo4. 

Who May Issue Process.—Process can be issued by the 
mayor of a town or city to any lawful officer such as a 
sheriff, whose duty it then becomes to execute and make 
due return. State v. Cainan, 94 N. C. 880; Paul v. Washing- 
(eve, SLE ING MOn. Blew, Sib MUS TS lds kh 

“Return” Defined. — The term “return’’ means that the 
process must be brought back and produced in the court 
whence it issued with such indorsement as the law requires, 
Watson v. Mitchell, 108 N. C. 364, 12 S. E. 836. 

What Constitutes Due Return.—In Waugh vy. Brittain, 49 
N. C. 470, 471, it was said by Battle, J.: ‘‘We concur with his 
Honor in the opinion, due return of process, means a proper 
return, made in proper time; and such, we believe, has al- 
ways been the construction put upon those words, as used 
in the Act of 1777, Rev. Code, ch. 105, sec. 17 [now this 
section.]”’ 

A return of a sheriff to a fi. fa. that ‘the had made a levy 
on personal property and taken a forthcoming bond, but had 
not sold it, that the obligors did not deliver the property 
on the day, and that, after the day, it was too late to make 
a sale,” is not such a “due return” of the process as will 
exempt the sheriff from amercement. Frost v. Rowland, 27 
ING, Os REED 

Where a sheriff indorsed upon an execution. the words, 
“debt and interest due to sheriff, costs paid into office’; and 
upon another, the word ‘‘satisfied,’”? without stating what 
disposition he had made of the fund the returns were held 
to be sufficient in law to relieve the sheriff from amercement 
for not making ‘“‘due return.’? Person v. Newsom, 87 N. C. 
142. 

Nor is he required to note thereon the date of its delivery to 
him. (The Act of Assembly has no reference to final process.) 
Person v. Newsom, 87 N. C. 142. 

Same—Mixed Question of Law and Fact.—Whether, in any 
particular case, a due return has been made, may involve 
questions, both of law and fact. Whether the return is a 
proper one in form and substance is a question of law, to be 
decided by the court, but whether it was made in proper time, 
is a question of fact, to be decided by the jury. Waugh v. 
Brittain, 49 N. C. 470. 

Manner of Making Return—By Mail.—If, 


then, 
can be used as a 


the mail 
medium by which process can be 
transmitted to a_ sheriff, so as to charge him with its 
reception, it would seem that he ought to be allowed to 
adopt the same means for making his return, at least so 
far as the due time of the return is involved. In Waugh v. 
Brittain, 49 N. C. 470, it was intimated that he might do 
so, and that he would be excused if the letter, indorsing the 
process, with his return upon it, was properly mailed in 
due time. Cockerham v. Baker, 52 N. C. 288, 289; affirmed 
in Yeargin v. Wood, 84 N. C. 326, 329. 

Fees in Advance.—Until his fees are paid or tendered, a 
sheriff is not bound to execute process. Johnson v. Ken- 
neday, 70 N. C. 435. 


II. NEGLECT OR FAILURE TO MAKE DUE RETURN. 
A. In General. 

An amercement is a penalty, and is for a fixed sum without 
regard to the amount, of the plaintiff’s damage. Thompson 
v. Berry, 65 N. C. 484, 485. 

Subsequent Term.—A sheriff may be amerced for a non- 
return of process at a term subsequent to that at which the 
process was returnable. Hyatte v. Allison, 48 N. C. 533. 
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A sheriff, failing to execute and return process, shall be 
subject to a penalty to be paid to the party aggrieved, by 
order of the court, on motion, and proof that process was 
delivered to him before the sitting of the court to which it 
was returnable, unless the sheriff shows sufficient cause to 
the court for his failure “fat the court next succeeding such 
order.”” And there is nothing in the statute to prevent a 
sheriff not returning process from being amerced at a subse- 
quent term to that to which the return should have been 
made. Halcombe v. Rowland, 30 N. C. 240. 

Expiration of Term.—A sheriff, who goes out of office 
before the return day of the writ delivered to him, is not 
subject to amercement for failure to return it. McLin v. 
Hardie, 25 N. C. 407; State v. Woodside, 29 N. C. 296. 

Process Must Be Delivered Twenty Days before Term.— 
To bring a delinquent officer within the provisions of tae 
statute and subject him to its pains, the process must have 
been delivered to him twenty days before it is to be re- 


turned, and there must be “proof of such delivery.’’ Yeargin , 


v. Wood, 84 N. C. 326, 328. 

When Returnable.—Executions shall be returnable to the 
term of the court next after that from which they bear 
teste. The sheriff is allowed all the days of the term to 
return an execution, unless he be ruled, upon motion and 
cause shown, to return it on some intermediate day. Person 
v. Newsom, 87 N. C. 142; Turner v Page, 111 N. C. 291, 
292,716 Sy 74: 

A sheriff who fails to make return of process before the 
adjournment of the court to which it is returnable, is sub- 
ject to the penalty prescribed by statute. Turner v. Page, 
111 N. C. 291, 16 S. E. 174; Boyd v. Teague, 111 N. C. 246, 
16° S37 B38: 

Not Applicable to Federal Marshal._In Lowry v. Story, 
31 Fed. 769, 770, it was said by Dick, J.: ‘‘The motion be- 
fore us is founded upon this law of the state imposing a 
penalty upon sheriffs who fail or neglect to execute process 
duly issued to and received by them. The motion cannot 
be allowed, as this court has no power to enforce against 
the marshal a penalty imposed by the law of this state upon 
a sheriff for neglect of duty. A federal court has no power 
to execute the penal laws of a state.’”’ Gwin v. Breedlove, 
2 How. U. S. 29, 11 I. Ed. 167, affirmed in Gwin v. Barton, 
Geblow, Ws oy 7eil2 dye dies, F 


B. What Constitutes Failure and Defenses. 


1. The Essential Elements of Failure. 


In General.—The delivery of the process to the officer and 
his failure to execute its commands and make due return 
are essential ingredients in the criminal dereliction of duty 
followed by the penal consequences thus summarily en- 
forced. Yeargin v. Wood, 84 N. C. 326, 329. 

Insufficient Return.—Under the Act of 1777 (Rev. St. ec. 
109, § 18), imposing a fine on a sheriff for not making due 
return of process placed in his hands, a return by the sher- 
iff on a fi. fa. that he has levied on goods subject to older 
executions, without stating whether he had sold property 
seized or still held it, is not a due return, and subjects him 
to amercement. Buckley v. Hampton, 23 N. C. 322. 

A return of a sheriff to a fi. fa. that ‘che had made a levy 
on personal property and taken a forthcoming bond, but had 
not sold it, that the obligors did not deliver the property on 
the day, and that after the day it was too late to make a 
sale,” is not such a ‘‘due return’ of the process as_ will 
exempt the sheriff from amercement. Frost v. Rowland, 27 
Ne Canceo:s 

Failure to Sell Property and Make Return.—A sheriff who 
had not sold property under execution nor made return on 
writs of venditioni exponas, should be amerced. Anony- 
MHOUSS co IN GE 415 


Agreement of Parties—Where a scire facias was issued 
on a judgment, the sheriff was liable to amercement for 
failure to return the process, though the parties agreed, 
while it was in the sheriff’s hands, that the collection of 
the money should be suspended, so as to enable them to 
make a full settlement. Morrow v. Allison, 33 N. C. 217. 

Refusal of Clerk to Receive Return.—It is not a sufficient 
excuse to an officer for neglecting to return a process to the 
proper term of the court that he had tendered it to the clerk, 
who had refused to receive it, nor that the clerk had died 
during the term. Hamlin v. March, 31 N. C. 35. 

False Impression as to When Summons Returnable No 
Defense.—A summons issued June 27, 1901, returnable at 
the July, 1901, term of the court, which recited that it was 
returnable on the fifth Monday before the first Monday in 
September, 1901, and was not returned until August 6, 1901, 
it was held not to constitute a defense to an action to re- 
cover the penalty prescribed by the section for the sheriff’s 
failure to return the same within the time required, that 
he had the erroneous impression that the summons was re- 


CH. 162. SHERIFF—DUTIES 


§ 162-14 


turnable at a later date, and that his failure was occasioned 
by endeavoring to obtain service. Bell v. Wycoff, 131 N. 
C2455 42252 ous: 

Failure to Pay or Tender Fees.—Though a sheriff is ‘not 
required to execute process until his fees are paid or ten- 
dered by the person at whose expense the service is to be 
rendered, he is not excused thereby for a failure to make a 
return of process; for, if he has any excuse for not execut- 
ing the writ, he must state it in his return. Jones v. Gu- 


. pon, 65. N.. GC. 48. 


Belief That Lien Divested by Subsequent Legislation.—A 
sheriff is liable to be amerced for a return on a vend. exp. 
of “no goods,” etc., after levy, although made ir the belief 
that the lien has been divested by subsequent legislation. 
McKeithan v. Terry, 64 N. C. 25. 


2. When Return Is Sufficient. 


Sufficient—In General.—Where a_ sheriff indorsed on an 
execution the words, ‘‘Debt and interest due to. sheriff; 
costs paid into office,” it was held, that the return was. 
sufficient in law to relieve the sheriff from amercement for 
not making ‘‘due return.’”? Person v. Newsom, 87 N. C. 142. 

Return within Time Prescribed by Law.—A_ sheriff can 
not be amerced if he return an execution within the time 
prescribed by law, though he fail to return the money 
levied thereon into court, or pay it to the party or his at- 
torney. Cockerham v. Baker, 52 N. C. 288; Davis v. Lan- 
Caster, uo) (New Caco: 

Indorsing Execution ‘“Satisfied.””,—Where a sheriff indorsed 
upon an execution merely the word “satisfied’? without 
stating what disposition he had made of the fund, the re- 
turn was sufficient in law to relieve him from an amerce- 
ment for not making due return. Wyche v. Newsom, 87 N. 
Cc. 144. 

Same—Return Marked ‘Satisfied’? without Satisfaction.— 
In Cockerham v. Baker, 52 N. C. 288, 289, it was said by 
Mr. Justice Battle that ‘‘the counsel fdr the plaintiff con- 
tended that there was not a due return of the process as 
required by sec..17, chap. 105, Rev. Code, (now this section), 
because, though returned ‘satisfied’, the money was not sent 
with it, nor paid into the clerk’s office, nor to the plaintiff 
or his attorney. If this question were before the court for 
the first time, we should be strongly inclined to hold this 
objection to be fatal to the return. The writ, in its terms, 
demands that the sheriff shall have the money levied before 
the court, and it would seem a return of ‘satisfied’, with- 
out the ‘satisfaction,’ is but a mockery. But, at a very 
early period, a different construction was put upon the Act 
of 1777 (Chap. 118, sec. 6, Rev. Code of 1820), and as that 
act has been twice re-enacted in the same terms, we must 


consider that construction as settled; see Davis v. Lan- 
caster, 5 N. C. 255; and see also 1 Rev. Stat., Chap. 109, 
sec. 18, and the Rev. Code, Chap. 105, sec. 17, (now this 


section) in both of which there is a marginal reference to 
that case, and according to it a sheriff can not be fined if 
he return the execution within the time prescribed by law, 
though he fail to return the money levied thereon into 
court, or pay it to the party or his attorney.” 


Where Debtor Had No Property in Excess of His Exemp- 
tions.—A sheriff is not liable to amercement for failure to 
have in court the amount of an execution issued on a judg- 
ment for a debt contracted prior to 1868, when the judgment 
debtor had no property in excess of his exemptions, as the 
exemption laws (Const. Art. 10, and the statutes pursuant 
thereto) so modify Battle’s Revisal, c. 106, § 15, as not to 
authorize the infliction of a penalty therein imposed for 
disobedience to the exemption laws. Richardson v. Wicker, 
SOMNG IC. S72. 


C. Actions Concerning Amercements. 


Jurisdiction of Superior Court.—Where the sheriff has laid 
himself liable to the penalty for failure to make due return 
of process, the superior court has jurisdiction to give the 
judgment nisi on motion. Thompson v. Berry, 64 N. C. 79, 
80. 

Time of Trial.—Plaintiff is entitled to a trial the first 
term on a scire facias, on an amercement against the sher- 
iff. Hogg v. Bloodworth,:1 N. C. 593. 

Necessity of Tryimg Issues of Torts on Affidavits.—On a 
scire facias against a sheriff to amerce him for not return- 
ing an execution into the Supreme Court, whence it issued, 
issues of fact must be tried on affidavits, as the court has 
no power to call a jury. Kea v. Melvin, 48 N. C. 243. 

Remedy by Rule.—When a prima facie case is made 
against a sheriff, either upon affidavit or other sufficient 
proof, a rule nisi is granted as of course, and surplusage in 
the affidavit will not impair its effect. Ex parte Schenck, 
63 N. C. 601. 

Process Mailed Sufficient for Amercement Nisi.—The proof 
is sufficient for an amercement nisi under former rulings, 
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where it is shown that the process in an envelope properly 
directed and with postage prepaid has been deposited in the 
postoffice in time to enable it to reach its destination in the 
due course of the mail twenty days before the session of the 
court to which it is returnable. State v. Latham, 51 N. CG 
233; Yeargin v. Wood, 84 N. C. 326, 328. 

Where in such case the summons sent by mail did not 
reach such officer until six days before the sitting of the 
court to which it was returnable, and he served it in two 
days thereafter he is not liable to amercement. Yeargin v. 
Wood, 84 N. C. 326. 

Same—To Sheriff in Another County.—It has frequently 
been decided by the Supreme Court, after argument and full 
consideration, that if it be made to appear that a clerk has 
sent a writ to the sheriff of another county, enclosed in a 
stamped envelope, in due time to reach him in the regular 
course of the mails, twenty days before the sitting of the 
court to which it is returnable, it is sufficient to authorize 
a judgment nisi for an amercement for the non-return of 
the process. State v. Latham, 51 N. C. 233; Cockerham v. 
Baker, 52 N. C. 288, 289. 

Presumption Subject to Rebuttal—And the officer is al- 
lowed to rebut the presumption of its having been received 
and to discharge himself, as upon a motion for a rule against 
him, by making an affidavit that the writ did not come to 
his hands. Yeargin v. Wood, 84 N. C. 326, 329. 

Judgment Nisi Made Absolute.—Where judgment nisi for 
$100 is rendered against a sheriff for failure to make due 
return of process, and no sufficient reason is shown for the 
failure, the judgment should be made absolute. Graham & 
Co. v. Sturgill, 123 N. C. 384, 31 S. E. 705. 

Judgment Absolute Set Aside——In a proceeding to enforce 
the statutory penalty against a sheriff for failure to make 
due return of process, it is not error to set aside a judgment 
absolute where it appeared that he had no notice of the rule 
upon him to show cause. Yeargin v. Wood, 84 N. C. 326. 

Method of Recovering Penalty Exclusive—The method by 
which a sheriff may be amerced for unlawfully failing to 
execute a warrant it was his duty to serve, as prescribed by 
this section, is alone to be followed in an action for penalty 
brought thereunder. Walker v. Odom, 185 N. C. 557, 118 S. 
BE. 2. And a civil action cannot be resorted to. Piedmont 
Mfg. Co. v. Buxton, 105 N. C. 74, 76, 11 S.°E. 264. 

Same—Nature and Form.—The statute provides only for 
an amercement, on motion, for the failure of a sheriff to 
make ‘‘due and proper’ return of process. Piedmont Mfg. 
Co. v. Buxton, 105 N. C. 74, 11 S. E. 264. See also, Harrell 
v. Warren, 100 N. C. 259, 6 S. E. 777. 

(Penalty Gives Way to Exemption Laws.—The provisions 
of the exemption laws (Constitution, Art. X, and the stat- 
utes passed in pursuance thereof) so modify ch. 106, sec. 15 
Bat. Rev., now this section, as not to authorize the inflic- 
tion of the penalty therein imposed for obedience to said 
exemption laws. Richardson v. Wicker, 80 N. C. 172. 

Courts Cannot Relieve-—The courts have no dispensing 
power to relieve from the penalty prescribed by law. Swain 
vo eehelps, 125 Na C. 43, 3497S; Ee 110: 


III. FALSE RETURN. 


Penalty Enforced in Civil Action.—The action for $500 
penalty for “false return,” is properly sought to be main- 
tained by civil action. Piedmont Mfg. Co. v. Buxton, 105 
IN. Co74,. 76,11 .S. Ee 264. 

Power of Court to Allow Return to Be Amended.—In an 
action against a sheriff, for the penalty of $500 for a false re- 
turn, as provided in this section, after the action was be- 
gun, the defendant, on affidavits, moved the court to be al- 
lowed to amend his return so as to speak the truth. The 
motion was allowed, and upon appeal the Supreme Court 
held that the power of the superior court judge to allow 
amendments in process, etc., is broad, both by statute and 
the inherent power of the court, and the ruling of the lower 
court was affirmed. Swain v. Burden, 124 N. C. 16, 32 S. 
EB. 319, 320. 

Where a sheriff to whom a summons issued, returned it 
“served,” and was sued for the $500 penalty for false res 
turn provided for by this section, the court permitted him, 
for proper reasons set out in his affidavit, to amend this 
return and the power of the court below to allow the amend- 
ment was sustained on appeal. Swain v. Burden, 124 N. C. 
16, 32 S. E. 319; Swain v. Phelps, 125 N. C. 43, 34 S. EK. 110. 

When, in an action against a sheriff for a false return, the 
court permits such return to be amended, the plaintiff 
should note his exception, and, unless the amended return 
is admitted to be true, proceed to try the issue. An appeal 
before final judgment on such admission, or a verdict, is 
premature and will be dismissed. Piedmont Mfg. Co. v. 
Buxton, 105 N. C. 74, 11 S. E. 264. 

Pleintiff Need Not Name Other Party.—Any person may 
sue tor the penalty imposed upon sheriffs by the section for 
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a false return, and he need not mention in his complaint the 
other party, to whom the statute gives one-half of the re- 
covery. Harrell v. Warren, 100 N. C. 259, 6 S. E. 777, 
See also Martin v. Martin, 50 N. C. 346; Peebles v. Newsom, 
74 Ni *G. 473, 

Restricted to Civil Process.—The penalty of $500 imposed 
for a false return by the section is restricted to sheriffs, and 
false,returns by them made to civil process. Harrell v. War- 
ren, 100 N. C. 259, 6 S. E. 777. See also Martin v. Martin, 
50: NaC? 46: 

Element Essential to Liability.—In order to render a sher- 
iff liable for a false return, under the section, falsehood 
must be found in the statement of facts in the return. Har- 
rell y. Warren, 100 N. C. 259, 6 S. E. 777. 

Mistake.—A return made by a sheriff, that is false in 
fact, although the officer was mistaken in the matter as 
to which he made his return will, nevertheless, subject him 
to the penalty for a false return. Albright v. Tapscott, 53 
Ne C2473. 

If a return be false in fact, inadvertence or mistake is 
no excuse or protection to the officer, although no inten- 
tional deceit was practiced. Harrell v. Warren, 100 N. C. 
ZOU ON Se ae ede 

Illustrations.—_In an action for the penalty imposed for a 
false return the complaint stated, in substance, that an ex- 
ecution was placed in the sheriff’s hands and by him levied on 
the goods of the defendant therein named, which goods the 
sheriff kept locked up for several days; that defendant in 
the execution, at the time of the levy, demanded that his 
exemptions be allotted to him; that defendant paid the shei- 
iff $2.50 in part of the execution, while his goods were held 
under the levy; that after keeping said goods several days, 
and receiving the said $2.50, the sheriff returned said exe- 
cution, ‘levy made; fees demanded for laying off exemptions 
and not paid; no further action taken;” that said return was 
false in that it did not state that he had collected said $2.50 
on the execution. Upon such a state of facts the failure to 
mention the payment of $2.50 in his return made the return 
defective, but such an omission does not render the sheriff 
liable to the penalty imposed for a false return. Harrell v. 
Warren, 100 N. C. 259, 6 S. E. 777. 

Where a sheriff returns upon a fi. fa., two credits for 
money received, thereon at different times, and, suppressing 
a third credit, returns not satisfied, it was held that such re- 
turn was false, and subjected him to the penalty of $500, 
under Rev. Code, ch. 105, sec. 17, now this section. Martin 
v. Martin, 50 N. C. 346. 

Same—Return “Too Late to Hand.””—Where a sheriff in- 
dorsed truly the day on which he received a declaration in 
ejectmert, returnable to a county court, and returned on thé 
same ‘‘too late to hand,” although five days intervened be- 
tween the day indorsed, and the return day, it was held that 
he was not liable under 17th Section, 105th Chap., of Rev. 
Code, now this section, to the penalty for making a false 
return. Hassel v. Latham, 52 N. C. 465. 

Same—Return “Not Found.”—The return of ‘Not to be 
found” ona capias is not true, because of the defendant's 
being out of the state at the time the return is made, if the 
officer had an opportunity of making the arrest previously, 
while the process was in his hands. Martin v. Martin, 50 
N. C. 349. See also. Tomlinson v. Long, 53 N. C. 469; Har- 
rell v. Warren, 100 N. C. 259, 6 S. E. 777. 

A deputy sheriff having an order of arrest to be executed, 
went to the house of the person named therein, and, after 
reading to him the summons in the action, told him that he 
had an order of arrest for him. After some talk, the deputy 
left the bond with him, on his promise to call next day 
and fix the matter up. It was held, that as the deputy aid 
not have, or attempt to have within his control in any way 
the party named in the order, there was no arrest, and a re- 
turn of the order ‘“‘Not served” did not render the officer 
liable for a false return. State v. Buxton, 102 N. C. 129, 8 
So) e774 

Same—Arrest.—Where a sheriff, having in hand an order 
of arrest against B., told B. that he “had better come and 
go with him to Jackson, and fix the matter there;” B. re- 
fused to go with him, and the sheriff left, without taking 
any further action, it was held that what passed did not 
constitute an arrest of B., and the sheriff was not liable for 
a false return, in that he returned on the order of arrest, 
“not served.” State v. Buxton, 102 N. C. 129, 8S. E. 774. 

Statute of Limitations—When an amercement was im- 
posed upon a sheriff for a false return made more than six 
years previous, an action upon his official bond to recover 
the penalty was barred by the statute of limitations. State 
v. Barefoot, 104 N. C. 224, 10 S. KE. 170. 


IV. WRITS FROM JUSTICE’S COURT. 


No Power to Amerce Sheriff of Another County.—Under 
the Act of 1874-’75, ch. 33, now this section, a justice of the 
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peace has no power to amerce the sheriff of a county other 
than that in which he holds his court, for failure to make 
due return to process issued by such justice. He can only 
amerce the sheriff of his county when he fails to perform 
the duties imposed by that act. Boggs v. Davis, 82 N. C. 27. 

Action for Failure of Sheriff to Serve Warrant.—The 
court may not regard an independent action as a motion in 
the original cause when the latter is not before it; and where 
the sheriff is liable for the penalty prescribed by this section, 
for failure to serve a warrant in an action before a justice of 
the peace, and the plaintiff brings an independent action for 
the recovery of the penalty before another justice, from 
whose judgment the defendant has appealed, and a trial de 
novo had in the superior court, it is error for the trial 
judge to regard the summons and complaint in the inde- 
pendent action as a motion in the cause under this section 
and proceed with the trial accordingly. Walker v. Odom, 
185. New Ce 55/,e Selene: 

When Constable Not Liable for Refusal to Serve.—A con- 
stable does not subject himself to the penalty of $100 by de- 
clining to receive process which, at the time it was tendered, 
he could not have executed ex. gr. process against a person 
then attending under subpoena before a commissioner. Fen- 
tress v. Brown; 61 N. C. 373. 

Where Sheriff a Party.—An execution directed to a sher- 
iff, who is a party, is null and void, and the sheriff can not 
be amerced for neglecting or refusing to make a return 
thereon. Bowen v. Jones, 35 N. C. 25. 

Where Sheriff’s Motion for Non-Suit Properly Granted.— 
Plaintiffs instituted action against the sheriff and bondsman 
for damages caused by alleged false return of summons. 
The sheriff’s return was regular upon its face, but each 
plaintiff testified that service was not made on him, but 
did not testify as to whether service was made on the 
other plaintiff, and there was no evidence corroborating 
plaintiffs’ testimony. It was held that defendants’ motion 
for judgment as of non-suit was properly granted. Pen- 
ley v. Rader, 208 N. C. 702, 182 S. E. 337. 


§ 162-15. Sufficient notice in case of amerce- 
ment.—In all cases where any sheriff or other offi- 
cer shall be amerced for failure to make due return 
of any execution or other process placed in his 
hands, or for any default whatsoever in office, 
and judgment nisi or otherwise for the penalty or 
forfeiture in such case made and provided shall be 
entered, it shall be sufficient to give such sheriff 
notice, according to law, under the hand of the 
clerk and seal of the court where such judgment 
may be entered, of a motion for a judgment ab- 
solute, or for execution, as the case may be; and 
no other notice, summons or suit shall be neces- 
sary to enforce the same; and such proceedings 
shall be deemed and held in aid of a suit or other 
proceedings already instituted in court. (Rev., 
Ss. 2818; Code, s. 446; 1871-2, c. 74; 5. 45°C, S, 39375) 


Amercement, and not a civil action, is the remedy given 
against a sheriff for not making “due and proper” return of 
process. Piedmont Mfg. Co. v. Buxton, 105 N. C. 74, 11 
S$. E. 264. 

When Rule Nisi Granted.—Where a prima facie case is 
made, either upon affidavit or other sufficient proof a ruie 
nisi is granted as of course. Ex parte Schenck, 63 N. C. 
601. 

Immaterial Evidence.—On the trial of an action for the 
penalty, when the defendant sheriff offered to introduce in 
evidence the true returns of the proceeds of sale indorsed up- 
on certain other executions, the evidence was immaterial and 
properly excluded. Finley v. Hayes, 81 N. C. 368. 

Jurisdiction im Court to Which Process Returnable.—An 
action against a sheriff of a county other than that from 
which the process issued, for making a false return, is prop- 
erly brought in the courts of the county to which that proc- 
ess was returnable. Watson v. Mitchell, 108 N. C. 364, 12 S. 
E. 836. 

Amerced at Subsequent Term.—A sheriff may be amerced 
at a subsequent term to that at which the process was re- 
turnable, for not having made his return at a previous term. 
Hyatte v. Allison, 48 N. C. 533. 

Return Prima Facie Correct.—The return or certificate 
of a ministerial officer, as to what he has done out of court, 
is only to be taken as prima facie true, and is not conclusive; 
it may be contradicted by any evidence and shown to be 
false, antedated, etc. Smith v. Low, 27 N. C. 197. 

Non-Payment of Fees Does Not Excuse Return.—A sheriff 
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is not required to execute process until his fees are. paid or 
tendered by the person at whose instance the service is to be 
rendered; but this does not excuse him for a failure to make a 
return of the process. Jones v. Gupton, 65 N. C. 48. 

Section 1-220.—On motion to set aside a judgment against 
defendant sheriff for an alleged failure to make due return 
of process, the facts of the instant case entitled him to relief 
under section 1-220. Francks y. Sutton, 86 N. C. 78. 

Duties under C. C. P. and Old System. — The duties and 
liabilities of a sheriff in relation to the execution of process 
are nearly the same under the C. C. P. as under the old 
system but the mode of procedure for enforcing a judgment 
nisi against him is changed from a scire facias to a 
civil action, and the summons must be in the same court as 
the judgment, and must be returned to the regular term 
thereof. Jones v. Gupton, 65 N. C. 48. 


§ 162-16. Execute summons, order or judgment. 
—Whenever the sheriff may be required to serve 
or execute any summons, order or judgment, or 
to do any other act, he shali be bound to do so in 
like manner as upon process issued to him, and 
shall be equally liable in all respects for neglect 
of duty; and if the sheriff be a party, the coroner 
shall be bound to perform the service, as he is 
now bound to execute process where the sheriff 
is a party; and this chapter relating to sheriffs 
shall apply to coroners when the sheriff is a 
party. Sheriffs and coroners ‘may return process 
by mail. Their liabilities in respect to the execu- 
tion of process shall be as prescribed by law. 
(Revs :S.42819;, Code,.5598:. Ca. Co Bors, 354200 os: 
3938.) 

Execution from Justice’s Court.—Execution from a jus- 
tice’s court must be directed to ‘‘any constable or other 
lawful officer of the county,’’ and if it comes into the hands 
of the sheriff, he must obey it. McGloughan v. Mitchell, 
1265 New Ca GSi ee sGpor 04. 

When Addressed to Constable——A constable can not serve 
process addressed to the sheriff, nor can a sheriff serve 
process addressed to a constable. McGlouchan v. Mitchell, 
1267 N.C. nOS lea cO non bn) 104: 

When Want of Jurisdiction Not Apparent.—It is well set- 
tled, that if a court issuing process has general jurisdiction 
to issue such process, and the want of jurisdiction does not 
appear upon the face of the paper, a sheriff and his assist- 
ants may justify under it. State v. Ferguson, 67 N. C. 219. 

When Coroner Acts.—In an action wherein the sheriff is 
a party defendant it is proper that a summons _ issued 
against a codefendant should be addressed to and served by 
the coroner. Battle v. Baird, 118 N. C. 854, 24 S. E. 668. 

The county commissioners may declare the office vacant, 
upon the insanity of the sheriff, but their failure to do so 
merely authorizes the coroner to perform the duties of sher- 
iff proper, but does not cast upon him the right to collect 
taxes. Somers v. Board, 123 N. C. 583, 31 S. E. 873. 


§ 162-17. Liability of outgoing sheriff for unex- 
ecuted process.—Any sheriff who shall have re- 
ceived a precept, and shall go out of office before 
the return day thereof, without having executed 
the same, shall forfeit and pay to the party at 
whose instance it was issued the sum of one hun- 
dred dollars, if such precept shall have remained 
in his hands for such length of time wherein it 
might have been well executed by him; unless the 
same shall have been thereafter executed by the 
successor of such sheriff and returned at the day 
and place commanded therein; or unless it shall 
have been delivered over to the succeeding sheriff 
time enough to have allowed of its being exe- 
cuted by him; and the penalty aforesaid shall be 
recoverable by notice against such outgoing sher- 
iff and his sureties. (Rev., s. 2820; Code, s. 2088; 
RY Cater 1065.6°25> CrS."s030r) 

Cross Reference.—See § 162-14 and notes thereto. 

Delivery to Successor.—It is the duty of the sheriff, going 
out of office, to deliver all the processes remaining in his 


hands to his successors. State v. Woodside, 29 N. C. 296. 
When Not to Make Return.—A sheriff, to whom a writ 
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has been delivered, but who goes out of office before the re- 
turn day of the writ, has no power to make the return on 
it, and therefore is not liable to amercement. for not doing 
so. State v. Woodside, 29 N. C. 296. 


§ 162-18. Payment of money collected on execu- 
tion—In all cases where a sheriff has collected 
money upon an execution placed in his hands, if 
there be no bona fide contest over the application 
thereof, he shall immediately pay the same to the 
plaintiff, or into the office of the clerk of the court 
from which the execution issued, and upon his 
failure to make such payment upon demand, he 
shall be liable to a penalty of one hundred dol- 
lars, to be collected as other penalties. (Rev., s. 
2821; Code, s. 2080; C; S. 3940.) 


The auditing of account of sheriff by county commission- 
ers is prima facie evidence of its correctness, and it is im- 
peachable only for fraud or special error. Williamson v. 
Jones, 127 N. C. 178, 37 S. E. 202; Commissioners v. Kenan, 
1Z7aINes Cl) 1815573) Souls) 997- 


§ 162-19. Deposit county tax money with treas- 
urer.—Every sheriff shall deposit the county and 
other local taxes, by him collected, with the 
county treasurer, if there be a county treasurer, 
as often as he shall collect or have in his posses- 
sion at any one time of such county or local taxes 
a sum equal to five hundred dollars. (Rev., s. 
298; Code, s. 2073; C. S. 3941.) 


§ 162-20. Publish list of delinquent taxpayers.— 
Whenever any sheriff or tax collector shall be 
credited on settlement with any tax or taxes by 
him returned as insolvent, dead or removed, he 
shall forthwith make publication at the court- 
house door, and at least one public place in each 
and every township in his county, of a complete 
list of the names of such insolvent, dead or re- 
moved delinquents, with the amount of the tax 
due from each, and the sum total so credited. 
Such list, by order of the board of commissioners, 
may also be published in any newspaper printed 
in the county; in which case, the expense of the 
advertisement, for such time as may be directed, 
shall be paid by the county. Any sheriff or tax 
collector failing to comply with the provisions 
of this section shall be guilty of a misdemeanor, 
and upon conviction shall be fined not less than 
ten nor more than one hundred dollars. (Rev., 
SS. 2826, 3587; Code, s. 2092; 1876-7, c. 78, ss. 1, 
Pe BE KES Sh PD) 


§ 162-21. Liability for escape under civil proc- 
ess.—When any sheriff shall take or receive and 
have in keeping the body of any debtor in execu- 
tion, or upon attachment, for not performing a 
judgment for the payment of any sum of money, 
and shall willfully or negligently suffer such debtor 
to escape, the person suing out such execution or 
attachment, his executors or administrators, shall 
have and maintain an action for the debt against 
such sheriff and the sureties on his official bond, 
and in case of his death, against his executors or 
administrators, for the recovery of all such sums 
of money as are mentioned in the execution or 
attachment, and damages for detaining the same. 
(Rev., s. 2823; Code, s. 2083; R. C., c. 105, s.° 20; 
13 Edw. I, c. 11; 1777, c. 118, ss. 10, 11; C. S. 3943.) 

I. General Considerations. 


II. Liability of Sheriff. 
III. Actions. 


I. GENERAL CONSIDERATIONS. 
Escape Defined.—An escape is defined to be when one who 
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is arrested gains his liberty before he is delivered in due 
course of law. State v. Ritchie, 107 N. C. 857, 12 S. E. 251. 

An escape has been effected, in the criminal sense of the 
law, in the language of an eminent author in a work on 
criminal law, “when one who is arrested, gains his liberty 
before he is delivered in due course of law.’? 1 Russell on 
Crimes, 467. It is defined in brief words by another writer 
as “the departure of a prisoner from custody.”? 2 Whar. 
Cr. Law, § 2606; State v. Johnson, 94 N. C. 924, 926. 

It is not an escape in a sheriff to permit a debtor com- 
mitted under a ca. sa. to remain in prison with the door of the 
prison open, unless such debtor passes out of the prison. 
Currie v. Worthy, 47 N. C. 104. 

Release before Commitment.—If the sheriff arrests a per- 
son on mesne process and, before commitment to prison, 


allows him to go at large, this is not an escape, but the 
sheriff is liable as special bail. State v. Falls, 63 N. C. 188, 
189. 


Two Kinds of Escape.—There are only two kinds of es- 
cape known to our law, of a prisoner confined for debt: one 
voluntary and the other negligent, except where the pris- 
oner has escaped by the act of God or of the enemies of our 
country. Adams v. Turrentine, 30 N. C. 147. 

Same—Difference in Liability —The only difference as to 
the liability of the officer between the two kinds of escape 
is that in the case of voluntary escape he is liable abso- 
lutely; in the case of negligent escape he has a right to re- 
take the prisoner, and, if he does retake htm upon fresh 
pursuit, he is not liable to an action of debt brought after 
such recapture, and when he has the prisoner in custody. 
Adams v. Turrentine, 30 N. C. 147. 

Negligent Escape.—The meaning of the term “negligent 
escape’ in our statute is the same that was given to that 
term at the common law. Adams y. Turrentine, 30 N. C. 
147. 

At Common Law and under Statutes—At common law a 
sheriff who had a person in actual custody under legal au- 
thority and suffered him to go at large was guilty of an 
escape; and in civil cases the only remedy for the injured 
was an action on the case. Various statutes have increased 
the remedies of the party injured, and changed in some re- 
spects the liability of the sheriff. State v. Falls, 63 N. 
Coe18855 189: 


Not Dependent upon Section 162-14.—It would seem that 
this section is in no wise dependent upon section 162-14. In 
the case of Richardson v. Wicker, 80 N. C. 172, the court 
says: “The imposition of a penalty for a want of official dili- 
gence is a matter of State regulation, and it would be no 
impairment of the plaintiff’s right to collect his debt if the 
Legislature should repeal the amercement law altogether.” 
Washington Toll Bridge Co. v. Commissioners, 81 N. C. 491, 
507. : 

Recapture as Defense.—Where a prisoner confined for debt 
escapes, the officer, in an action against him for the escape, 
can only excuse himself by showing that he has not only 
made fresh pursuit, but also that he has actually recaptured 
the prisoner before suit brought. Without this, fresh pursuit 
will not excuse the officer, even though the prisoner die be- 
fore the officer has it in his power, by due diligence, to re- 
capture him. Whicker v. Roberts, 32 N. C. 485. 

Same—Made on General Issue.—In this State the defense 
of fresh pursuit and recapture need not be by plea, but may 
be made on the general issue. Whicker v. Roberts, 32 N. C. 
485. 

II. LIABILITY OF SHERIFF. 


General Rule as to Liability—In all cases of escape after 
a debtor is committed to jail, the sheriff is liable, however 
innocent he may be, unless the escape has been occasioned 
by the act of God or the public enemies. Rainey v. Dunning, 
GreNe Gs 386: 

Escape of Insolvent Surrendered in Open Court.—To ren- 
der a sheriff liable for the escape of an insolvent, surrendered 
in open court, it is necessary to show that such insolvent was 
committed to the sheriff’s custody by an order of the court. 
A mere prayer to that effect will not be sufficient. State v. 
McKee, 47 N. C. 379. 

Release on Bond to Appear and Take Insolvent’s Oath.— 
Where a defendant has been arrested upon mesne process and 
gives bail, and, after judgment, the bail surrenders him to 
the sheriff, out of term-time, no execution having been is- 
sued on the judgment nor any committitur prayed by the 
plaintiff, if the sheriff releases him upon a bond to appear 
at court and take the benefit of the insolvent law, the sheriff 
is liable for an escape. State v. Ellison, 31 N. C. 261. 

When Directed Not to Serve Ca. Sa. on One of Two De- 
fendants.—When a judgment is obtained against two or 
more, and no bail bond has been taken from either of the 
defendants in the suit, and the sheriff, who has thus be- 
come bail for all, after the rendition of the judgment and 
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the issuing of the ca. sa., is directed by the plaintiff not to 
serve the ca. sa. on one of the defendants, he is still liable, 
as bail, for not surrendering the other defendant. Jackson 
v. Hampton, 32° No Ce <579: 

When Prisoner Committed on Mesne Process.—A_ sheriff 
is not liable as special bail, after he has committed a de- 
fendant on mesne process, though such defendant be per- 
mitted by him to go at large. Buffalow v. Hussey, 44 N. 
C. 237. 

A sheriff having permitted one arrested by him upon mesne 
process in a civil action, to go into an adjoining room, from 
which he escaped, was guilty of an escape. Winborne & 
Bro. v. Mitchell, 111 N. C. 13, 15 S. E. 882, 

Prisoner Discharged as Insolvent.—Where a scire facias 
was issued against a sheriff to charge him as special bail 
for a person sued at the instance of the plaintiff. and who 
had been, for want of bail, committed to jail in the sheriff’s 
county, and afterwards discharged as an insolvent by two 
magistrates, it was held that the sheriff was not liable as 
special bail. Buffalow v. Hussey, 44 N.'C. 237. 

Return Sufficient to Charge Sheriff—The words ‘“exe- 
cuted P. R. T., D. Sheriff,’ indorsed on a capias, which, 
duly issued, and came to the hands of the sheriff, are so much 
a due and legal return, as to make the sheriff liable as spe- 
cial bail, on the failure of him or his deputy, to take a bail 
bond. Washington v. Vinson, 49 N. C. 380. 

When Sheriff Fails to Take Bail.—The sheriff is said to 
fail to take bail when the paper returned by him as a bail 
bond is so defective and imperfect as to be adjudged not to 
be such. Adams v. Jones, 60 N. C. 198. 

Same—Exceptions and Notice.—If the sheriff fails to take 
bail, the plaintiff need not file exceptions nor give notice to 
fix him as bail. Adams v. Jones, 60 N. C. 198. 

Failure to Handcuff as Negligence per se.—A_sheriff’s li- 
ability for permitting an escape depends on the circumstances 
of the particular case, and failure to handcuff does not con- 
stitute negligence per se. State v. Hunter, 94 N. C. 829, 
830. 

May Become Special Bail.—If the person, after arrest, get 
at large by the negligence of the sheriff and against his 
will, he may by his return elect to become special bail. 
State v. Falls, 63 N. C. 188, 189. 


Ill. ACTIONS. : 


Negligent Escape When No Actual Negligence.—An action 
of debt will lie against a sheriff under our statute for a neg- 
ligent escape of a prisoner confined for debt, even though 
there was no actual negligence. Adams v. Turrentine, 30 N. 
Cras: 

Damages Loss Really Sustained.—In an action of debt on 
a sheriff’s bond for the escape of a debtor imprisoned under 
a ca. sa., the jury are not bound to give the whole sum due 
from such debtor, but should give the damages really sus- 
tained by the escape. State v. Eure, 53 N. C. 320, in which 
the case of Governor v. Matlock, 8 N. C. 425, is cited and 
approved. 

Objection as to County by Plea in Abatement.—In an ac- 
tion for an escape, if the defendant wishes to except, upon 
the ground of its being a penal action, that it is brought in 
the wrong county, he must make the objection by plea in 
abatement. Whicker v. Roberts, 32 N. C. 485. 

When Creditor Will Not Charge Party in Execution.— 
After surrender, if the creditor, upon reasonable notice, will 
not charge the party in execution, either a habeas corpus or 
a supersedeas would be issued by the court. State v. Elli- 
son, ol IN. GC? 261: 


§ 162-22. Custody of jail—v7The sheriff shall 
have the care and custody of the jail in his county; 
and shall be, or appoint, the keeper thereof. 
(Rev., s. 2824" Code, s; 2085;)R.°C.c. 105, -s; 223 
C. $. 3944,) 


Duties of Jailer.—The duties of a jailer are those pre- 
scribed by statute and those recognized at common law. 
Gowens v. Alamance County, 216 N. C. 107, 3 S. E. (2d) 
339. 

Jailer Bound Only to Sheriff—Where a sheriff arrested a 
man on a ca. sa. and committed him to jail, in custody of 
the jailer, and the prisoner escaped, it was held that with- 
out a bond of indemnity, the jailer was only bound to the 
sheriff for Want of fidelity or due care in the discharge of 
his duty. Turrentine v. Faucett, 33 N. C. 652. 

Sheriff May Take Jailer’s Bond.—A sheriff has a right to 
take a bond from the jailer to idemnify him for all losses 
to which he may be subjected by the escape of a prisoner 
while in custody of the jailer. Turrentine v. Faucett, 33 N. 
Co G52, 

Negligence of Deputy in Charge of Jail—Where the evi- 
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dence is sufficient to be submitted to the jury as to the 
negligence of a deputy in charge of a jail in causing in- 
jury to a prisoner in closing the cell door on the prisoner’s 
thumb, it is sufficient to be submitted to the jury as to 
the liability of the sheriff, since the act of the deputy is 
within the scope of his authority and in the line of his 
duty, and the liability of the sheriff for acts of his deputy 
is governed by the law applicable to the law of principal 
and agent. Davis v. Moore, 215 N. C. 449, 2 S. E. (2d) 
366. 

Cited in Sutton v. Williams, 199 N. C. 546, 155 S. E. 160. 


§ 162-23. Prevent entering jail for lynching; 
county liable-—When the sheriff of any county has 
good reason to believe that the jail of his county 
is in danger of being broken or entered for 
the purpose of killing or injuring a prisoner 
placed by the law in his custody, it shall be his 
duty at once to call on the commissioners of the 
county, or some one of them, for a sufficient 
guard for the jail, and in such case, if the com- 
missioner or commissioners fail to authorize the 
employment of necessary guards to protect the 
jail, and by reason of such failure the jail is 
entered and a prisoner killed, the county in 
whose jail the prisoner is confined shall be re- 
sponsible in damages, to be recovered by the per- 
sonal representatives of the prisoner thus killed, 
by action begun and prosecuted before the su- 
perior court of any county in this state. (Rev.. 
s. 2825; 1893, c. 461, s. 7; C. S. 3945.) 


§ 162-24. Not to farm office.—No sheriff shall 
let to farm in any manner, his county, or any part 
of it, under pain of forfeiting five hundred dollars, 
one-half to the use of the county and the other 
half to the person suing for the same. (Rev., s. 
2828; Code, 's. 2084; R. C:, c. 105, s. 21; 23 Hem 
V0, 5c 03) CS e39405) 


A sheriff may employ a deputy to assist him, but he can 
not delegate his authority to another. Cansler v. Penland, 
125, Ne Chi578:34e Sis. 1683 

Letting to Farm.—The section prohibits a sheriff from 
letting to farm, in any manner, his county, or any part of 
it. Cansler v. Penland, 125 N. C. 578, 34 S. E. 683. 

Cannot Be Subject of Bargain and Sale——The public has 
an interest in the proper performance of their duties by 
public officers, and would be prejudiced by agreements tend- 
ing to impair an officer’s efficiency or in any way interfere 
with or disturb the due execution of the duties of the office. 
The office of sheriff and tax collector is one of public confi- 
dence and fidelity to a public trust, and can not be a mat- 
ter of bargain and sale. It requires good faith and duty. 
Cansler v. Penland, 125 N. C. 578, 579, 34 S. E. 683. 

Traffic in public offices is against good morals and con- 
trary to public policy. Basket v. Moss, 115 N. C. 448, 20 S. 
ide VAR 

To Secure Appointment, or Expenses for Attempting.— 
Not only an agreement by A to pay to B, a public officer, 
an amount equal to the emoluments of the unexpired term 
of his office in consideration of his resignation and his in- 
fluence to secure the appointment of A to the office is void, 
but likewise an agreement to compensate anyone for or to 
pay the expenses of anyone in attempting to secure the ap- 
pointment. Basket v. Moss, 115 N. C. 448, 20 S. E. 733. 


§ 162-25. Obligation taken by sheriff, payable 
to himself. — The sheriff or his deputy shall take 
no obligation of or from any person in his cus- 
tody for or concerning any matter or thing re- 
lating to his office otherwise payable than to him- 
self as sheriff and dischargeable upon the pris- 
oner’s appearance and rendering himself at the 
day and place required in the writ (whereupon he 
was or shall be taken or arrested), and his sure- 
ties discharging themselves therefrom as special 
bail of such prisoner or such person keeping 
within the limits and rules of any prison; and ev- 
ery other obligation taken by any sheriff in any 
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other manner or form, by color of his office, shall 
be void, except in any special case and other ob- 
ligation shall be, by law, particularly and ex- 
pressly directed; and no sheriff shall demand, 
exact, take or receive any greater fee or reward 
whatsoever, nor shall have any allowance, re- 
ward or satisfaction from the public, for any 
service by him done, other than such sum as the 
court shall allow for ex officio services and the 
allowance given and provided by law. (Rev., s. 
ened, Codes). 20825) R: CCP 108; Ss. 193-1777: 
118, s. 8; C. S. 3947.) 
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Cross References.—As to statute of limitation, see § 1-50; 
as to judicial sales, see § 1-325; as to duty to summon and 
swear appraisers in homestead proceedings, see § 1-371; as 
to duty when warrant of attachment directed to sheriff, 
see § 1-447; as to duties and liabilities in claim and deliv- 
ery, see §§ 1-476, 1-477; as to duty to note date of receipt 
and date of execution on process, see § 2-41; as to attach- 
ment for failure to obey writ of habeas corpus, see § 17-16; 
as to attachment against sheriff to be directed to coroner, 
see § 17-18; as to penalty for false return to writ of habeas 
corpus, see § 17-27; as to official deed, when sheriff selling 
or empowered to sell is out of office, see § 39-5; as to sher- 
iff as tax collector, see §§ 105-401, 153-56; as to liability of 
sheriff’s bond when he acts as treasurer, see § 155-6. 
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Chapter 163. Elections and Election Laws. 
SUBCHAPTER I. GENERAL ELECTIONS. 


Art. 1. Political Parties. 


Sec. 

163-1. Political party defined; creation of new 
party. 

Art. 2. Time of Elections. 

163- For state officers. 

163-3 For presidential electors. 

163-4 For congressmen, legislators, county of- 
ficers, and solicitors. 

163-5 For township offices. 

163-6 Special election for members of general 
assembly. 

163-7 For vacancies in state offices. 

Art. 3. State Board of Elections. 

163-8. State board of elections; appointment; 
term of office. 

163-9. Meetings of board; vacancies; pay. 

163-10. Duties of the state board of elections. 

Art. 4. County Board of Elections. 

163-11. County boards of elections; appointments; 
term of office and qualifications. 

163-12. Meetings of county elections boards; 
vacancies; pay. 

163-13. Removal of member of county board of 
elections. 

163-14. Duties of county boards of elections. 
Art. 5. Precinct Election Officers and 
Election Precincts. 

163-15. Appointment of registrars and judges of 
elections; qualifications. | 

163-16. Names of precinct officers published by 
board. 

163-17. Vacancies in precinct offices; how filled. 

163-18. Removal of precinct officers; reasons for. 

163-19. Compensation for certain duties relating 
to elections. 

163-20. Compensation of precinct officers. 

163-21. Duties of registrars and judges of election. 

163-22. Election precincts established or altered. 

163-23. New registration of voters or revision of 
registration books; how made. 

Art. 6. Qualification of Voters. 

163-24. Persons excluded from electoral franchise. 

163-25. Qualifications of electors; residence de- 
fined. 

163-26. Residence of women. 

163-27. Registration a prerequisite. 

163-28. Voter must be able to read and write; 
exceptions. 

Art. 7. Registration of Voters. 

163-29. Qualification as to residence for voters; 
oath to be taken. 

163-30. When person can. register on election 
day. 

163-31. Time when registration books shall be 
opened and closed; oath and duty of 
registrar. 

Art. 8. Permanent Registration. 

163-32. Persons entitled to permanent registra- 

tion. 
3—57 


Sec. 

163-33. Oaths administered; names recorded. 

163-34. Registrar to return list to clerk of court; 
record. 

163-35. Clerks to certify list to secretary of state. 

163-36. How permanent roll prepared and certi- 

fied; certified copies from roll. 

163-37. When copy of roll obtainable by clerk 
from secretary of state. 

163-38. Copy of, or certificate from roll evidence 
of voter’s rights. 

163-39. Registration of voters removing residence. 

163-40. Educational qualification not applicable 
to permanent registrants. 

163-41. State board of elections furnishes neces- 
sary blanks. 

163-42. Books constitute roll in secretary of 
state’s office. 


Art. 9. New State-Wide Registration 
of Voters. 


163-43. State-wide revision of registration books, 
and relisting of voters. 

163-44. “General election registration book” for 
each precinct. 

163-45. New registration in discretion of county 
board. 

163 46. Required information may be supplied by 
registered persons who voted in 1936 
or 1938 general election. 

163-47. Return of registration and poll books to 
chairman of county board. 

163-48. Democratic and Republican primary reg- 
istration books. 

163-49. Transfer of persons registered under the 
“Grandfather Clause.” 

163-50. Change. of party affiliation. 

163-51. Willful violations made misdemeanor. 

163-52. Removal of chairman of county board 
for violations; appointment of successor. 


Art. 10. Absent Voters. 


163-53. Registration of voters expecting to be 
absent during registration period. 

163-54. Absentee voting in general elections. 

163-55. Written application for official ballot. 

163-56. Issuance of official ballot. 

163-57. Container envelopes provided for absentee 

ballots; affidavit of absent voter. 

163-58. Instructions for voting absentee ballots. 

163-59. -List of applications made in triplicate;- 
certificate of correctness. 

163-60. Delivery of absentee ballots and list 
thereof to registrars; list to be posted. 

163-61. Ballots deemed voted upon delivery to 
precinct officials; opening, depositing 
and recording; rejected ballots; chal- 
lenges. 

163-62. Challenged voter granted right of hear- 
ing before county board. 

163-63. Register of applications declared a public 
record. 

163-64. Certification without administering oath 
made misdemeanor. 

163-65. False statements under oath made mis- 
demeanor. 

163-66. False statements not under oath made 
misdemeanor. 
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163-67. Custody of applications, ballots, etc. 
163-68. Violations not otherwise provided for 
made misdemeanor. 
163-69. Reports of violations to attorney general 


and solicitor. 


Art. 11. Absentee Voting in Primaries by 
Voters in- Military and Naval Service. 


163-70. Voting by persons in armed forces; act 
void upon repeal of Selective Service 


ENG ts 


163-71. Application for ballot; blanks furnished; 
name of applicant and other informa- 
tion entered on register. 

163-72. Ballot mailed to applicant; form of cer- 
tificate on ballot. 

163-73. Envelope for return of ballot. 

163-74. Voting of ballots; delivery to appropriate 
precincts, unchallenged ballots deposited 
and counted. 

163-75. Preservation of envelopes in which bal- 
lots transmitted. 

163-76. Register of ballots a public record; post- 
ing list. 

163-77. Unlawful voting made misdemeanor. 


Art. 11A. Absentee Registration and Voting 
in General Elections by Persons in Mili- 
tary or Naval Service. 


163-77.1. Persons in armed forces may register 
and vote,by mail under article. 

163-77.2. Application made to secretary of state; 
transmitted to chairman of county 
election board. 

163-77.3. Duties of county chairman upon receipt 
of application; registration and issu- 
ance of absentee ballots. 


163-77.4. Chairman to prepare list of persons 
registered; list to be posted at precinct. 

163-77.5. List constitutes valid registration; 
names not to be placed on regular 
registration books. 


163-77.6. Chairman may register qualified persons 
who apply by mail direct to him for an 
absentee ballot. : 

163-77.7. Article 10 on absentee voting applicable 
except as otherwise provided herein. 

163-77.8. State election board to supervise ad- 
ministration of article; power to make 
regulations. 


163-77.9. Application by Congress of federal act 
to primary elections; power of state 
board to conform thereto. 

163-77.10. Printing and distribution 
ballots and supplies. 

163-77.11. Expense of administering article; how 


of absentee 


paid. 
163-77.12. Article inapplicable to ‘persons after 
discharge from service; re-registra- 


tion required. 


Art. 12, Challenges. 


163-78. Registrar to attend polling place for chal- 
lenges. 

163-79. How challenges heard. 

163-80. Challenge as felon; answer not used on 


prosecution. 


ELECTIONS AND ELECTION LAWS 


Gee Art. 18. Conduct of Elections. 

163-81. Special elections. 

163-82. Power of election officers to maintain 
order. 

163-83. Voter may deposit his own ballot. - 


Art. 14. Counting of Ballots; Precinct Re- 
turns; Canvass of Votes and Preparation 
of Abstracts; Certification of Results 
‘by County Board of Elections. 


163-84. Proceedings when polls close; counting 
of ballots. 

163-85. How precinct returns are to be made and 
canvassed. 

163-86. County board of elections to canvass re- 
turns and declare results. 

163-87. What returns placed on same abstract. 

163-88. Preparation of original abstracts; where 
filed. 

163-89. Duplicate abstracts to be sent to state . 
board of elections; penalty for failure 
to comply. 

163-90. Clerk of superior court to send statement 
of votes to secretary of state in general 
election. 

163-91. Who declared elected by county board; 
proclamation of result. 

163-92. Chairman of county board of elections to 


furnish certificate of 


election. 


county officers 


Art. 15. Canvass of Returns for Higher 
Officers and Preparation of State 


Abstracts. 

163-93. State board of elections to canvass re- 
turns for higher offices. 

163-94. Meeting of state board of elections to 
canvass returns of the election. 

163-95. Meeting of state board of elections to 
canvass returns of a special election for 
congressmen. 

163-96. Board to prepare abstracts and declare 
results of elections. 

163-97. Results certified to the secretary of state; 
certificate of election issued. 

163-98. Secretary of state to record abstracts. 


Art. 16. State Officers, Senators and 
Congressmen. 


163-99. Contested elections—how tie broken. 

163-100. Regular elections for senators. 

163-101. Governor to fill vacancies until general 
election. 

163-102. Election of senator to. fill unexpired term. 

163-103. Congressional districts specified. 

163-104. Election after reapportionment of con- 
gressmen. 

163-105. Special election for congressmen. 

163-106. Certificate of election for congressmen. 


Art. 17. Election of Presidential Electors. 


163-107. Conduct of presidential election. 

163-108. Arrangement of names of presidential 
electors. 

163-109. How returns for president shall be made. 

163-110. Declaration and proclamation of results 
by state board; casting of state’s votes 
for president and vice-president. 
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163-111. Presidential electors; compensation. 

163-112. Penalty for presidential elector failing to 
attend and vote. 


Art. 18. Miscellaneous Provisions as to 
General Elections. 


163-113. Agreements for rotation of candidates in 
senatorial districts of more than one 
county. 

163-114. Judges and solicitors; commission; when 
term begins. 

163-115. Registrars to permit copying of poll and 
registration books. 

163-116. Forms for returns sent to proper officers 
by state board of elections. 


SUBCHAPTER II. PRIMARY ELECTIONS. 


Art. 19. Primary Elections. 


163-117. 
163-118. 


Date for holding primaries. 

Primaries governed by general election 
laws. 

Notices and pledges of candidates; with 
whom filed. 

Filing fees required of candidates in pri- 
mary. 

Fees erroneously paid refunded. 

Payment of expense for primary elections. 

Registration of voters. 

Notices filed by candidates to be certi- 
fied; printing and distribution of bal- 
lots. 

Only official ballots to be voted; con- 
tents and printing of ballots. 

How primary conducted; voter’s rights; 
polling books; information given; ob- 
servation allowed. 

Counting ballots and certifying results. 

Names of candidates successful at pri- 
maries printed on official ballot; where 
only one candidate. 

Primaries for county offices; candidates 
to comply with requirements. 

Primaries for county offices; notices of 
candidacy and official ballots. 

Primaries for county offices; voting and 
returns. 

Primary ballots; provisions as to names 
of candidates printed thereon. 

Boxes for county officers; how labeled. 


163-119. 
163-120. 
163-121. 
163-122. 
163-123. 
163-124. 
163-125. 
163-126. 
163-127. 
163-128. 
163-129. 
163-130. 
163-131. 
163-132. 


163-133. 


163-134. Sole candidate declared nominee. 
163-135. Primaries for township and_ precinct 
officers. 


163-136. Returns of precinct primaries; preserva- 
tion of ballot. 

County board tabulates results of pri- 
maries; returns in duplicate. . 

State board tabulates returns and declares 
nominees. : 

Returns of election boards to be under 
oath. 

When results determined by plurality or 
majority; second primaries. 

Attorney-general to aid boards by advice 
and as to forms. 

Returns, canvasses, and other acts gov- 
erned by general election law. 

Election board may refer to ballot boxes 
to resolve doubts. 


163-137. 


163-138. 


163-139. 


163-140. 


163-141. 


163-142. 


163-143. 


Sec. 

163-144. Political party defined for primary elec- 
tions. — 

163-145. Filling vacancies among candidates. 

163-146. Contests over primary results. 

163-147. Notice of candidacy to indicate vacancy; 
votes only effective for vacancy indi- 
cated. 


SUBCHAPTER III. GENERAL ELEC- 
TION LAWS. 


Art. 20. Election Laws of 1929. 


Applicable to all subdivisions of State. 

Preparation and distribution of ballots; 
definitions. 

Applicable to all issues 
people; form of ballot. 
Ballots, provisions as to; names of candi- 

dates and issue. 

Independent candidates put upon ballot, 
upon petition. 

Becoming candidate after the time fixed 
for the printing of the official ballot; 
provision as to ballot. 

Withdrawal of candidate. 

Number of ballots; what ballots shalf 
contain; arrangement. 


163-148. 
163-149. 


163-150. submitted to 
163-151. 
163-152. 
163-153. 


163-154. 
163-155. 


163-156. Ballots for each precinct wrapped sepa- 
rately. 

163-157. Number of ballots to be furnished polling 
places. 

163-158. Ballot boxes. 

163-159. Sample ballots. 

163-160. Distribution of ballots and boxes. 

163-161. Destroyed or stolen ballots; how re- 


placed; reports as to. 

Registrars, duties of, compensation; fail- 
ure to serve. 

Voting booths; arrangement and number 
of; provisions as to. 

Regulations for opening polls; oath of 
judges and registrars. 

No loitering or electioneering allowed 
within 50 feet of polls; regulations for 
voting at polling places; banners or 
placards; guard rail; diagram. 

Delivery of ballot to voter; testing regis- 
tration. 

Marking ballots by voter. 

Folding and depositing of ballots; signa- 
ture of voter if challenged; delivery of 
poll books to chairman of county 
board of elections. 

Manner and time of voting. 

Who allowed in room or enclosure; peace 
officers. 

Ballots not taken from polls; other ballots 
for spoiled ballots; delivery to County 
Board of Elections. - 

Assistance to voters in elections. 

. Aid to persons suffering from physical 
disability or illiteracy. 

Assistance to illiterate or disabled voter 
in primary. 

Method of marking ballots; improperly 
marked ballots not counted; when. 


163-162. 
163-163. 
163-164. 


163-165. 


163-166. 


163-167. 
163-168. 


163-169. 
163-170. 


IR alrale 
163-172 
163-173 
163-174. 


163-175. 


163-176. Offenses of voters; interference with 
voters; penalty. 
163-177. Offenses of election officers. 
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Sec. 

163-178. Reading and numbering the ballots; cer- 
tificate of result; delivery of boxes to 
Board of Elections. 

Hours of primaries and elections. 

Application to all primary elections; re- 
peal of conflicting law; one-party pri- 
mary officials selected from party. 

Assistants at polls; when allowed and 
amount to be paid. 

Watchers; challengers. 

Supervision over primaries and elections; 
regulations. 

Ballots furnished absentee electors; when 
deemed voted before sunset; deposit in 
boxes. 

Fraud in connection with absentee vote; 
forgery. 

Public officials violating subchapter dis- 
qualified from holding office and voting. 

Definitions as applied to municipal pri- 
maries and elections. 


163-179. 
163-180. 
163-181. 


163-182. 
163-183. 


163-184. 


163-185. 
163-186. 


163-187. 


Art. 21. Corrupt Practices Act of 1981. 


163-188. Title of article. 

163-189. Definitions. 

163-190. Detailed accounts to be kept by candi- 
dates and others. 


163-191. Detailed accounting to candidates of per- 
sons receiving contributions. 
163-192. Detailed accounting of persons making 


expenditures. 


SUBCHAPTER I. GENERAL ELECTIONS: 


Art. 1. Political Parties. 


§ 163-1. Political party defined; creation of new 
party.—A political party within the meaning of 
the election laws of this state shall be any group 
of voters which, at the last preceding general state 
election, polled for its candidate for governor, or 
for presidential electors, in the state at least three 
per cent of the entire vote cast therein for gov- 
ernor, or for presidential electors; or any group 
of voters which shall have filed with the state 
board of elections, at least ninety days before a 
general state election, a petition signed by ten 
thousand qualified voters, declaring their intention 
of organizing a state political party, the name of 
which shall be stated in the petition together with 
the name and address of the state chairman 
thereof, and also declaring their intention of par- 
ticipating in the next succeeding election. No 
such group of electors shall assume a name or 
designation which shall be so similar, in the opin- 
ion of the state board of elections, to that of an 
existing political party, as to confuse or mislead 
the voters at an election. When any new political 
party has qualified for participation in an elec- 
tion as herein required, and has furnished to the 
state board of elections the names of such of its 
nominees as is desired to be printed on the offi- 
cial ballots by the first day of September prior to 
the election, it shall be the duty of the state board 
of elections to cause to be printed on the official 
ballots furnished by it to the counties the names 
of such nominees. When any political party fails 
to cast three per cent of the total vote cast at an 
election for governor, or for presidential electors, 
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§ 163-3 


Sec. 

163-193. Statements under oath of pre-primary ex- 
penses of candidates; report after pri- 
mary. 

163-194. Contents of such statements. 

163-195. Statements required of campaign com- 
mittees covering more than one county; 
verification of statements required. 

163-196. Certain acts declared misdemeanors. 

163-197. Certain acts declared felonies. 

163-198. Compelling self-incriminating testimony; 
person so testifying excused from pros- ~ 
ecution. 

163-199. Duty of Attorney General and solicitors 
to investigate violations of article. 

163-200. Duty of Secretary of State and Superior 
Court Clerks to call for required state- 
ments and report violations. 

Art. 22. Other Offenses against the 
Elective Franchise. 

163-201. Intimidation of voters by officers made 
misdemeanor. 

163-202. Disposing of liquor at or near polling 
places. 

163-203. False oath of voter in registering. 

163-204. Willful failure of registration officer to 
discharge duty. 

163-205. [Repealed. ] 

163-206. Using funds of insurance companies for 


political purposes. 


it shall cease to be a political party within the 
meaning of this chapter. (Rev., s. 4292; 1901, c. 
89,'s.. 85; 1933, ¢c: 165,"s, 16°C. S, 5913") 

Cross Reference.—As to definition of political party for 
primary elections, see § 163-144. 

Editor’s Note.—See 11 N. C. Law Rev. 226, for review and 
comment on this section. 

For an interesting note on the definition of political par- 
ties see 11 N. C. Law Rev. 148 et seq. 

This chapter repeals prior laws on the same subject. Wie 
dow v. Morton,:118 N. C. 486, 24 S. E. 417. 

Applicable to Municipal Elections.—The machinery pro- 
vided by this chapter for ascertaining and declaring the suc- 
cessful candidate in an election applies to all municipal elec- 
tions. State v. Proctor, 221 N. C. 161, 19 S. BE. (2d) 234. 


Art. 2. Time of Elections. 


§ 163-2. For state officers—On Tuesday next 
after the first Monday in November, in the year 
of our Lord one thousand nine hundred and four, 
and every four years thereafter, an election shall 
be held in the several election precincts in each 
county for the following officers: Governor, lieu- 
tenant-governor, secretary of state, auditor, treas- 
urer, superintendent of public instruction, attor- 
ney-general, and other state officers whose terms 
last for four years, and at said time and every two 
years thereafter, elections shall be held in the sev- 
eral election precincts in each county for other 
state officers whose election is not otherwise pro- 


vided for by law. (Rev., s. 4293; 1901, c. 89, s. 3; 
C. S. 5914.) 

Cross Reference.—See also § 147-4. 

§ 163-3. For presidential electors. — On the 


Tuesday next after the first Monday in the month 
of November, in the year of our Lord one thou- 
sand nine hundred and eight, and every four years 
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thereafter, or on such days as the congress of the 
United States shall have directed, a poll shall be 
opened in each of the precincts of the state for 
the election of electors of president and vice presi- 
dent of the United States, the number of whom is 
to be equal to the number of senators and repre- 
sentatives in congress to which this state may be 
entitled, and the persons shall be electors for the 
state as aforesaid, and the voting place in each 
ward or precinct shall be the same as in elections 
for members of the general assembly, unless 
thanged by the county board of elections. (Rev., 
s. 4294: 1901, c. 89, s. 77; C'S, 5916.) 


§ 168-4. For congressmen, legislators, county 
officers, and solicitors—On the Tuesday next 
after the first Monday in November, in the year 
of our Lord one thousand nine hundred six, and 
every two years thereafter, an election shall be 
held in the several election precincts in. each 
county for members of the House of Represent- 
atives of the Congress of the United States in 
the several districts, and members of the Gen- 
eral Assembly for their respective counties and 
districts. At the same time and in the same man- 
ner as members of the General Assembly are 
elected, subject to whether the term is for two 
years or four as by law provided, an election 
shall be held in each county for a Clerk of the 
Superior Court, register of deeds, sheriff, cor- 
oner, county surveyor, county commissioners, 
where the county commissioners are elected by 
the people, and in such counties as have one, a 
county treasurer, and other officers; and at such 
times an election shall be held in the several so- 
licitorial districts for the office of solicitor. (Rev., 
s. 4296; 1901, c. 89, s. 1; 1935, c. 362; 1943, c. 134, 
sii; ConstisArt. IV? s::243..C.S. 5917.) 


Editor’s Note.—The 1943 amendment substituted ‘‘solici- 
torial districts’ for “judicial districts” near the end of the 
section. 


§ 163-5. For township offices. — On the first 
Tuesday after the first Monday in November, in 
the year of our Lord one thousand nine hundred 
and six, and every two years thereafter, an elec- 
tion shall be held in each township for the office 
of constable, and also for justices of the peace in 
such counties as elect them by a vote of the 
people, and all other officers elected by a vote of 
the township. (Rev., s. 4297; 1901, c. 89, s. 2; C. 
S. 5918.) 

Cross Reference.—As to municipal elections, see § 160-29. 

Creation of New Township—Election upon Reasonable No- 
tice—Where the legislature has created a new township 
and the time for election has passed, as the public good re- 
quires the offices to be immediately filled, the commissioners 
may order an election upon reasonable notice. Grady v. 
County Comm., 74 N. C. 101. 

§ 163-6. Special election for members of general 
assembly.—When a vacancy occurs in the general 
assembly by death, resignation, or otherwise, it 
shall be the duty of the chairman of the county 
board of elections, or of the sheriff of the county 
in which the late member resided, provided the 
general assembly shall not be in session, to no- 
tify the governor of such vacancy, and in case the 
general assembly shall be in session when such 
vacancy occurs, it shall be the duty of the pre- 
siding officer in the house in which the vacancy 
occurs to notify the governor of the same, who 
shall thereupon issue a writ of election to the 
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chairman or chairmen of the district or county 
represented by the late member, said election to 
be held at such time as the governor may desig- 
nate, and in such manner as may be prescribed by 
law. (Rev., s. 4298; 1901, c. 89, s. 74: C. S. 5919.) 


§ 163-7. For vacancies in state offices——When- 
ever any vacancies shall exist by reason of death, 
resignation, or otherwise, in any of the following 
offices, to wit, secretary of state, auditor, treas- 
urer, superintendent of public instruction, attor- 
ney-general, solicitor, justices of the supreme 
court, judges of the superior court, or any other 
state officer elected by the people, the same shall 
be filled by elections, to be held in the manner and 
places and under the same regulations and rules 
as prescribed for general elections, at the next 
regular election for members of the general as- 
sembly which shall occur more than thirty days 
after such vacancy, except as otherwise provided 
for in the constitution. (Rev., s. 4299; 1901, c. 89, 
$5.4,07375.Cu5,.5920)) ; 


Art. 3. State Board of Elections. 


§ 163-8. State board of elections; appointment; 
term of office.—There shall be a state board of 
elections, consisting of five electors, whose terms 
of office shall begin on the first day of January, 
nineteen hundred and thirty-four, and continue for 
four years and until their successors are appointed 
and qualified. The governor shall appoint the 
members of this board and likewise shall appoint 
their successors every four years at the expiration 
of each four-year term. Not more than three 
members of said board shall be of the same po- 
litical party. (Rev., s. 4300; 1901, c. 89, s. 5; 1933, 
en t65s sade Cao. o9ed,) 

Editor’s Note.—The 1933 amendment changed this section 
and those following by increasing the term of office from 
two to four years and consolidating a number of provisions 
of the old law and conveniently enumerating the duties and 
powers of the state board in a single section of fifteen 
clauses. Several of these are new in whole or in part. See 
ii N. C. Law Rev. 227. 

Supervision by State Board of Elections.—The state board 
of elections has general supervision over the primaries and 
elections in the state, with authority to promulgate legally 
consistent rules and regulations for their conduct, and to 
compel the observance of the elections laws by county 
boards of elections, and the duty of the state board to can- 
vass. the returns and declare the count, does not affect its 
supervisory power, which perforce must be exercised prior 
to the final acceptance of the returns made by the county 
boards. Burgin v. North Carolina State Board, 214 N. C. 
140, 198 S. EB. 592. 


§ 163-9. Meetings of board; vacancies; pay.— 
The state board of elections shall meet in Raleigh 
whenever the chairman of said board shall call 
such meetings as may be necessary to discharge 
the duties and functions imposed upon said board 
by this chapter at such times and places as he 
may appoint. At the first meeting held after the 
appointment of members for a new term, the 
members shall take the oath of office and the 
board shall then organize by electing one of its 
members chairman and another secretary of said 
board. 

The chairman of the state board of elections 
shall call a meeting of the board upon the appli- 
cation in writing of any two members thereof, or 
if there be no chairman, or if the chairman does 
not call such meeting, any three members of said 
board shall have power to call a meeting of the 
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board and any duties imposed or power conferred 
by this chapter may ‘be performed or exercised at 
such meeting, although the time for performing 
or exercising the same prescribed by this chapter 
may have expired; and if at any meeting any 
member oi said board shall fail to attend, and by 
reason thereof there is a failure of a quorum, the 
members attending shall adjourn from day to day, 
for not more than three days, at the end of which 
time, if there should be no quorum, the governor 
may remove the members so failing to attend 
summarily and appoint their successors. 

Any vacancy occurring in the said board shall 
be filled by the governor, and the person so ap- 
pointed shall fill the unexpired term. 

The members of the board shall receive in full 
compensation for their services four dollars per 
day for the time they are actually engaged in the 
discharge of their duties, together with their ac- 
tual traveling expenses, and such other expenses 
,as are necessary and incidental to the discharge 
of the duties imposed by this chapter. (Rev., ss. 
2760; 4301 A90I 26897" Ss 7594933, cl 165, S412 C. 
S. 5922. 


§ 163-10. Duties of the state board of elections. 
—It shall be the duty of the state board of 
elections: 


1. To appoint, in the manner provided by law, 
all members of the county boards of elections, and 
to advise such members of such boards as to the 
proper methods of conducting primaries and elec- 
tions. 

2. To prepare rules, reguiations and instruc- 
tions for the conduct of primaries and elections. 

3. To publish and furnish to the county boards 
of elections and-other election officials, from time 
to time, a sufficient number of indexed copies of 
all election laws then in force. 

4. To publish, issue and distribute such explan- 
atory pamphlets as in’ the opinion of the board 
should be issued to the electorate. 

5. To furnish to the county boards of elections 
such registration and poll books, cards, blanks, 
instructions and forms as may be necessary for 
the registration of voters and holding elections in 
the respective counties. 

6. To determine, in the manner provided by 
law, the forms of ballots, the forms of all blanks, 
instructions, poll books, tally sheets, abstract and 
return forms, and certificates of elections to be 
used in primaries and elections. 

7. To prepare, print and distribute to the county 
boards of elections all ballots for use in any 
primary or election held in the state which the 
law provides shall be printed and furnished by the 
state to the counties, and to instruct the county 
boards of elections as to the printing of their 
county and local ballots. 

8. To certify to the several county boards of 
elections the names of such candidates for dis- 
trict offices who are required to file notice of can- 
didacy with the state board of elections, but whose 
mames are required to be printed on the county 
ballots. 

9. To require such reports from the several 
county boards and election officers as are provided 
by law, or as may be deemed necessary. 

10. To compel the observance, by election of- 
ficers in the counties, of the requirements of the 
election laws, and the state board of elections shall 
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have the right. to hear and act on complaints aris- 
ing by petition or otherwise, on the failure or neg- 
lect of a county. board of elections to comply with 
any part of the election laws pertaining to their 
duties thereunder. And the state board of elec- 
tions shall have power to remove any member of a 
county board of elections for neglect or failure in 
his duties and to appoint a successor. 

11. To investigate when necessary or advisa- 
ble, the administration of election laws, frauds and 
irregularities in elections in any county, and to 
report violations of the election laws to the atr 
torney general or solicitor of the district for fur- 
ther investigation and prosecution. 

12. To tabulate the primary and election re- 
turns and to declare the results of same, and to 
prepare abstracts of the votes cast in each county 
in the state for such offices as is provided by law 
shall be tabulated by the state boara of elections. 

13. To keep a minute book showing a record 
of all proceedings and findings at each meeting of 
the state board of elections, which book shall be 
kept in the office of the state board of elections. 


14. To make such recommendations to the gov- 
ernor and legislature relative to the conduct and 
administration of the primaries and the elections 
in the state as it may deem advisable. 


15. To have the general supervision over the 
primaries and elections in the state and it shall 
have the authority to make such reasonable rules 
and regulations with respect to the conduct of 
primaries and elections as.it may deem advisable: 
Provided same shall not conflict with any pro- 
visions of the law. 

In the performance of these enumerated du- 
ties, the chairman of the state board of elections 
shall have the power to administer oaths, issue 
subpoenas, summon witnesses, compel the pro- 
duction of papers, books, records and other evi- 
dence; and to fix the time and place for hearing 
any matter relating to the administration and the 
enforcement of the election laws: Provided, how- 
ever, the place of hearing shall be had in the 
county where the irregularities are alleged to have 
been committed. (Rev., s. 4302; 1901, c. 89, s. 
Pe 1933. C21 Ghuis.2ik ty Gas seooes.) 

Cited in Swaringen v. Poplin, 211 N. C. 700, 191 S. E. 746. 


Art. 4. County Board of Elections. 


§ 163-11. County boards of elections; appoint- 
ments; term of office and qualifications.—There 
shall be in every county in the state a county 
board of elections to consist of three persons of 
good moral character, who are electors in the 
county in which they are to act, who shall be ap- 
pointed by the state board of elections on the 
tenth Saturday preceding each primary election, 
and whose terms of office shall continue for two 
years from the time of their appointment and 
until their successors are appointed and qualified. 
Not more than two members of the county board 
of elections shall belong to the same _ political 
party, and the state chairman of each political 
party shall have the right to recominend three 
electors in each county for such offices, and it 
shall be the duty of the state board of elections 
to appoint said county board from the names thus 
recommended: Provided, that said chairman shall 
recommend such persons on or before the tenth 
Saturday before a primary election is to be held. 
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No person shall serve as a member of the 
county board of elections who holds any elective 
public office or who is a candidate for any office 
in the primary or election. (Rev., s. 4303: 1901, 
Cu 80.18.63 1923 ce 165.sn2mC: $.25924) 

Editor’s Note.—The 1933 amendment made ineligible as a 
member of the county board any office holder or candidate 


in a primary or general election. See 11 N. C. Law Rev. 
228, 


§ 163-12. Meetings of county elections boards; 
vacancies; pay.—The county board of elections in 
each county in the state shall meet in their respec- 
tive counties at the courthouse at noon on the 
seventh Saturday before each primary election, 
and a majority peing present, they shall take the 
oath of office and shall then organize by electing 
one of its members chairman and another member 
secretary, and it may meet at such other times 
and places as the chairman of said board, or any 
two members thereof may direct, for the perform- 
ance of such duties as required by law. 

Vacancies in the membership of the county 
boards of elections shall be filled by the state 
board of elections and the persons so appointed 
shall fill the unexpired term. 

The members of the county board of elections 
shall receive in full compensation for their sery- 
ices three dollars per day for the time they are 
actually engaged in the discharge of their duties, 
together with such other expenses as are nec- 
essary and incidental to the discharge of their du- 
ties. Provided, that the chairman of a county 
board of elections shall receive for his services, 
when actually engaged in the discharge of his du- 
ties, the sum of five dollars ($5.00) per day. 
Chev memt304 19010 G 89> Samid 1 923meptia. sod. 
TOSS MCm LOD 8Sn os, 104d 5.6, 305, Se 1s, Oe ou 0250) 

Local Modification.—Hyde, Iredell Nash: 1941, c. 
D055 8. 2s 

Editor’s Note.—Prior to the amendment of 1923, this sec- 
tion required that the board of electors would meet not later 
than the first Monday in September 1906. In lieu of this re- 
quirement the present section requires that it should meet 
on the seventh Saturday before each primary election. 


The 1941 amendment added the proviso at the end of this 
section. 


and 


§ 163-18. Removal of member of county board 
of elections——The state board of elections shall 
have the power to remove from office any member 
of the county board of elections for incompetency, 
failure of duty, fraud, or for any other satisfactory 
cause. When any member of the county board 
shall be removed by the state board, the vacancy 
occurring shall be filled by the state board of elec- 
tions; a vacancy occurring in the county board of 
elections for any other cause than removal by the 
state board of elections may be filled by either 
the board or by the chairman of the state board 
of elections, but the person so appointed shall be 
of the same political party as his. predecessor. 
(Revers. 4305: 1901, Gesv use llss! 9tsacalsg* 1921, 
Cast, 6.01% .192a, C6. 190. 1033 0eu 160s, 27 CS: 
5926.) 

Editor’s Note.—The 1933 amendment changed this section 


by adding fraud as a cause for removal of a member of the 
board. See 11 N. C. Law Rev. 228. 


§ 163-14. Duties of county boards of elections.— 
The boards of elections within their respective ju- 
risdictions by a majority vote shall exercise, in the 
manner herein provided, all powers granted to such 
boards in this chapter, and shall perform all the du- 
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ties imposed by law which shall include the foi- 
lowing: 

1. To establish, define, provide, rearrange and 
combine election precincts. 

2. To fix and provide the places for registration, 
when required, and for holding primaries and elec- 
tions. 

3. To provide for the purchase, preservation and 
maintenance of booths, ballot boxes, books, maps, 
flags, blanks, cards of instructions, and other forms, 
papers and equipment as may be used in registra- 
tion, nominations and elections. 

4. To appoint and remove its clerk, assistant 
clerks, and employees, and all registrars, judges, 
clerks and other officers of elections, and to fill 
vacancies, and to designate the ward or district 
and precinct in which each shall serve. 

5. To make and issue such rules, regulations 
and instructions, not inconsistent with law, or the 
rules established by the state board of elections 
as they may deem necessary for the guidance ot 
election officers and voters. 

6. To advertise and contract for the printing of 
ballots, and other supplies used in registrations 
and elections. 

7. To provide for the issuance of all notices, ad- 
vertisements, and publications concerning elections 
required by law. 

8. To provide for the delivery of ballots, poll 
books and other required papers and materials to 
the polling places. 

9. To cause the polling places to be suitably pro- 
vided with stalls and other supplies required by 
law. 

10. To investigate irregularities, non-perform- 
ance of duties, or violations of laws by election 
officers and other persons; to administer oaths, is- 
sue subpoenas, summon witnesses, and compel the 
production of books, papers, records, and other 
evidence in connection with any such investiga- 
tion; and to report the facts to the prosecuting at- 
torney. 

11. To review, examine and certify the sufficiency 
and validity of petitions and nomination papers. 

12. To receive the returns of primaries and elec- 
tions, canvass the returns, make abstracts thereof 
and transmit such abstracts to the proper authori- 
ties provided by law. 

13. To issue certificates of election to county of- 
ficers and members of the general assembly, ex- 
cept state senators in districts composed of more 
than one county. 

14. To keep 
board. 

15. To prepare and submit to the proper appro- 


minute book of proceedings of 


priating officers a budget estimating the cost of 


elections for the ensuing fiscal year. 

16. To perform such other duties as may be pre- 
scribed by law or the rules of the state board of 
elections. (Rev., s. 4306; 1901, c. 89, s. 11; 1921, ¢c. 
181, 9251 0902.0. 200, Galo Sat cu laos oe Pru eS, 
5927.) 

Editor’s Note.—The 1933 amendment changed this section 
so as to consolidate and enumerate the duties and powers 
of the board under sixteen clauses. Several of these are 
new or partly new. See 11 N. C. Law Rev. 228. 

Board Must Act as Body.—When the state board of elec- 
tions instructs certain county boards of elections to amend 
their respective returns in accordance with the state board’s 
rulings on protests challenging the validity of certain bal- 
lots, it is necessary for the county boards to hear the chal- 
lenges and make the amended returns acting as a body in a 
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duly assembled legal session, and action taken and amended 
returns made by two members of the county board of each 
county, respectively, without notice to the third member, 
are void as a matter of law. Burgin v. North Carolina State 
Board, 214 N. C. 140, 198 S.. FE. 592. 

Cited in Swaringen v. Poplin, 211 N. C. 700, 191 S. E. 746. 


Art. 5. Precinct Election Officers and 
Electioh Precincts. 


§ 163-15. Appointment of registrars and judges 
of elections; qualifications——The county boards of 
elections, at the first meeting herein provided to 
be held on the seventh Saturday before each pri- 
mary election, shall select one person of good re- 
pute who shall act as registrar and two other per- 
sons of good repute who shall act as judges of 
election for each election precinct in the respective 
counties for both the ensuing primary and general 
election, whose terms of office shall continue for 
two years from the time of their appointment, or 
uutil their successors are appointed and qualified, 
and who shall conduct the primaries and elections 
within their respective precincts. Each registrar 
and judge of election so appointed shall be able to 
read and write and they shall be residents of the 
precincts for which they are appointed. The 
chairman of each political party in each county 
shall have the right to recommend from three to 
five electors in each precinct, who are residents of 
the precinct, and who shall be of good moral char- 
acter and able to read and write, for appointment 
as registrar and for judges of election in each pre- 
cinct, and such appointments may be made from 
such names so recommended: Provided, such rec- 
ommendations are made by the seventh Saturday 
before each primary election: Provided, further, 
that in any primary, when only one political party 
participates in such primary then all of the pre- 
cinct officials selected for holding such primary 
shall be chosen only from such political party so 
participating. In a primary, where more than one 
political party participates, and in the general elec- 
tion, not more than one judge of election in each 
precinct shall be of the same political party with 
that of the registrar. The county boards of elec- 
tions shall also have the right to appoint assist- 
ants for such precincts where there are more than 
three hundred registered voters when deemed ad- 
visable. No person holding any office or place of 
trust or profit under the government of the United 
States, or of the state of North Carolina, or any 
political sub-division thereof, except justices of 
the peace, shall be eligible to appointment as an 
election official. No person who is a candidate 
shall be eligible to serve as a registrar or judge or 
assistant. 

The registrars, judges and assistants shall, be- 
fore entering upon their duties, have the oath of 
office administered to them by some officer au- 
thorized to administer oaths. (Rev., s. 4307; 1901, 
c. 89, s. 8; 1933, c: 165, 5,33 C.4S..5928.) 


Local Modification—Durham: 1937, c. 299, 

Editor’s Note.—This section was amended so as to add 
an additional requirement for election officials; they must 
be able to read and write. No political office holder, federal 
or state, except a Justice of Peace, may be appointed an 
election official See 11 N. C. Law Rev., 228. 

The following cases were decided under section 5969 of 
the Consolidated Statutes, repealed by Public Laws of 1933, 
ch. 165, s. 7. However, these cases seem applicable to the 
present law as the provisions of former section 5969 are sub- 
stantially set forth in the instant section. 

Party of Person Appointed by Board of Elections.—Upon 
failure of a Chairman of the State Executive Committee 
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of a political party to designate judges of election on behalf 
of such party, the persons appointed by the board of elections 
must belong to the political party for which they are ap- 
pointed. Harkins v. Cathey, 119 N. C. 649, 26 S. E. 136. 

The board of elections has no authority to appoint two 
registrars from the same party in the same voting pre- 
cinct. Mullen v. Morrow, 123 N. C. 773, 31 S. E. 1003. 

Mandamus to Compel Board to Appoint Proper Persons.— 
Where the Chairman of the State Executive Committee of 
one political party fails to designate the judges of election 
for a particular county for and on behalf of such party, 
and under the exercise of the power of appointment given in 
this section, appoints persons not having the requisite qual- 
ifications, the Chairman of the Executive Committee of an- 
other political party in such county may bring mandamus 
to compel the board to appoint proper persons. Harkins 
v. Cathey, 119 N. C. 649, 26 S. E. 136. 


§ 163-16. Names of precinct officers published 
by board.—The county board of elections shall, 
immediately after the appointment of the registrars 
and judges of elections as herein provided, pub- 
lish the names of the persons so appointed, at the 
courthouse door of said county, and shall notify 
each person appointed of his or her appointment, 
either by letter or by having a notice to be served 
upon said persons by the sheriff. (Rev., s. 4308; 
LOO, Veh SO Weiss e650 19235 eee Sane sel So, ee Ce 
165, s. 3; C. S. 5929.) 


§ 168-17. Vacancies in precinct offices; how 
filled.—If any registrar or judge of election shall 
fail to perform the duties of his office, and for that, 
or for any other cause be removed from office, or 
shall die or resign, or if there shall for any other 
cause be a vacancy in said office, the chairman of 
the county board of elections may appoint another 
in his place, of the same political party, and have 
such person or persons notified of the appointment. 
If any person appointed judge of election shall fail 
to attend at the polls at the hour of opening the 
same, the registrar of the township, ward or pre- 
cinct shall appoint some suitable elector of ‘the 
same political party as the judge failing to attend, 
if practicable, to act in his stead, who shall be by 
him sworn before acting. If the registrar shall 
fail to appear at the polls, then the judges of elec- 
tion may appoint another to act as registrar, who 
shall also be sworn before acting. (Rev., s. 4309; 
1901, c. 89, s. 9; 1933, c. 165, s. 3; C. S. 5930.) 


§ 168-18. Removal of precinct officers; reasons 
for—The county board of elections shall have 
power-to remove any registrar or judge of elections 
appointed by it for incompetency, failure to dis- 
charge the duties of office, failure to qualify with- 
in the time prescribed by law, fraud or for any 
other satisfactory cause. (Rev., s. 4310; 1901, c. 
89, s. 10; 1933, c. 165, s. 3; C. S. 5931.) 


§ 163-19. Compensation for certain duties relat- | 
ing to elections.—The registrar shall receive three 
cents for each name registered in the new regis- 
tration when ordered, and thereafter in the revi- 
sion of the registration book he shall receive one 
cent for each name copied from the original regis- 
tration book: Provided that in addition to the 
compensation herein before allowed the registrar, 
it shall be lawful for the county commissioners 
to pay to the registrar such additional compensa- 
tion as may be by them considered just and fair. 
The registrar or judge of election who shall act 
as returning officer shall be allowed three dollars, 
to be payable out of the county treasury. 

Each sheriff shall receive thirty cents for each 
notice he is required to serve under the law pro- 
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vided for holding elections. The compensation al- 
lowed officers shall be paid by the county treas- 
urer after being audited by the board of county 
commissioners. 

Clerks and registers of deeds shall also be al- 
lowed the usual registration fees for recording the 
election returns, to be paid by the county. (Rev., 
SS. 2784, 4304; 1901, c. 89, ss. 11, 62; 1905, c. 434; 
1907 Ve" 7602 19198 ce Gt CS.3917)) 


§ 163-20. Compensation of precinct officers.— 
Judges of elections and assistants shall each re- 
ceive for their services on the day of a primary or 
election the sum of four dollars. The registrar 
shall receive the sum of five dollars per day for 
his services on the day of a primary or election, 
and shall also receive the sum of five dollars per 
day for each Saturday during the period of regis- 
tration that he attends at the polling place for the 
purpose of registering voters, and said registrar 
shali receive no other compensation whatsoever. 
Any person sworn in to act as registrar or judge 
of election shall receive the same compensation as 
the registrar and judge: Provided, that markers 
appointed for assisting voters in marking their 
ballots shall not receive any compensation there- 
for. Provided, further, that the registrars and 
judges of elections shall receive the same com- 
pensation for attending any meeting called by the 
chairman of the county board of elections relating 
to their duties in any primary or election. (Rev., 
s. 4311; 1901, c. 89, s. 42; 1927, c. 260, s. 2; 1931, 
c. 254, s. 16; 1933, c. 165, s. 3; 1935, c. 421, s. 1; 
Hao nc 204, Soul -104t ic. 304,%6)1; .C. S$. 5932.) 

Local Modification.—Alleghany, Ashe, Watauga: 1939, c. 
264; Beaufort, Chowan, Person: 1941, c. 304, s. 2; Bladen, 


Wake: 1935, c. 421; Hyde: 1935, c. 421; 1941, c. 304, s. 2; 
Mecklenburg: 1937, ¢. 382. 


Editor’s Note.—The 1935 amendment provided that three 
dollars should be paid as compensation in each case where 
two dollars had been paid prior to the amendment. ‘The 
1939 amendment increased the pay of election judges from 
three to four dollars a day, and of registrars from three to 
five dollars a day. The 1941 amendment added the proviso 
at the end of the section. 


§ 163-21. Duties of registrars and judges of 
election.—The registrars and judges of election 
shall perform such duties as are provided by law, 
which duties shall consist of: 

1. The fair and impartial conduct of the pri- 
maries and elections within their respective pre- 
cincts on the day of election. 

2. The enforcement of peace and good order in 
and about the place of registration and voting. 
They shall especially keep the place of access of 
the electors to the polling place open and unob- 
structed, prevent and stop improper practices or 
attempts to obstruct, intimidate or interfere with 
any elector in registering or voting. ‘They shall 
protect challengers and witnesses against moles- 
tation and violence in the performance of their 
duties, and may eject from the polling place any 
such challenger or witness for violation of any 
provisions of the election laws. They shall pre- 
vent riots, violence, tumult or disorder. In the 
discharge of these duties they may call upon the 
sheriff, police, or other peace officers to aid them 
in enforcing the law. They may order the arrest 
of any person violating any provision of the elec- 
tion law, but such arrest shall not prevent such 
person from registering or voting if he is entitled 
so to do. The sheriff, all constables, police officers 
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and other officers of the peace, shall immediately 
obey and aid in the enforcement of any lawful or- 
der made by the precinct election officials in the 
enforcement of the election laws. 

3. The registrar shall have in his charge the ac- 
tual registration of voters within his precinct and 
shall attend the polling place on the days required 
for the registration of new voters and for hearing 
challenges, but in the performance of these duties 
the registrar shall be subject to the observance of 
such reasonable rules and regulations as the county 
board of elections may prescribe not inconsistent 
with the law. 


4, The registrar shall have charge of the regis- 
tration book on the day of election or primary for 
passing on the registration of voters who present 
themselves at the polls for the purpose of voting. 

5. One of the judges of election shall keep a poll 
book in which shall be entered the name of every 
person who shall vote in the primary or election. 
The poll and registration books shall be signed 
by the registrar and judges of election at the close 
of any primary or election and filed with the 
chairman of the county board of elections. 

6. The registrars and judges shall hear chal- 
lenges on the right of electors to vote as provided 
by law. 

7. The registrars and judges shall count ‘the 
votes cast in their precinct and make such return 
of same as is required by law. 

8. The precinct officers shall make such an ac- 
counting to the chairman of the county board of 
elections for ballots and for election supplies as 
required by law. (Rev., s. 4312; 1901, c. 89, s.. 41; 
1933; c. 165, 5. 3; 1939, c: 263, s. 3343 ©. S) 5983. 

Editor’s Note.—The case treated below was decided under 
section 5971 of the Consolidated Statutes, now repealed, 
which provided for the duties of judges of elections. ‘This 
case seems applicable to the present law as the provisions 
of former section 5971 are substantially set forth in the in- 
stant section. 

Absence of Judges.—In the absence of fraud it is not ma- 
terial to the validity of an election that the persons ap- 
pointed judges to hold it electioneered, or were absent from 
their posts at different times during the day. Wilson y. Pe- 


terson, 69 N. C. 113. 
Cited in Swaringen v. Poplin, 211 N. C. 700, 191 S. E. 746. 


§ 163-22. Election precincts established or al- 
tered.—The county boards of elections may, in 
their respective counties, adopt the present election 
precincts, or they may establish new precincts, but 
the election precincts and polling places as now 
fixed in éach county shall remain as they now are 
until altered. In the case of the alteration of the 
election precincts or polling places therein, they 
shall give twenty days’ notice thereof, prior to the 
beginning of the registration period, in some pub- 
lic journal, or in lieu thereof, in three public places 
in such county, and at the courthouse door. And 
the county board of elections shall have power 
from time to time, after dividing their counties in- 
to election precincts, to establish, alter, discon- 
tinue, or create such new election precincts in 
their respective counties as they may deem ex- 
pedient, giving twenty days’ notice thereof, prior 
to the beginning of registration period, by ad- 
vertising in some public journal, or in lieu there- 
of, in three public places in such county, and at 
the courthouse door. If any polling place is 
changed in any precinct, like advertisement of such 
change shall be given. And there shall be at least 
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one polling place in every township, conveniently 
located for a majority of the voters. (Rev., s. 4313; 
1918. c, 063391021, -c5/180> 1933,5.0081 65,98. 10 NC mo. 
5934.) 


§ 163-23. New registration of voters or revision 
of registration books; how made.—The county 
board of elections shall have power from time to 
time to order a revision of the registration book of 
any precinct in any township and to order a new 
registration for any precinct; and if and when a 
new registration is ordered, notice shall be given 
as hereinbefore provided for the alteration of an 
election precinct or polling place: Provided, how- 
ever, when a new registration or revision is ordered 
as herein provided for, the names of all persons 
who have been registered under the absentee 
voters’ law shall remain upon the registration books 
unless the said persons so registered have died or 
otherwise become disqualified electors. The several 
county boards of elections shall have power to 
revise the registration books of any precinct and 
may require them to be purged of illegal or dis- 
qualified voters, after notice to such voters as 
herein directed. When an order for revision is 
made by said county board of elections, it shall be 
directed to the registrar and judges of elec- 
tion of the precinct to which it relates, direct- 
ing said officials to meet at the polling place on 
the first Saturday for the registration of voters, 
before any primary or general election, and to pre- 
pare from the registration books a list of the names 
of registered voters, with their names and ad- 
dresses as appearing on the registration books, 
who are, in the opinion of said précinct officials, 
dead or disqualified by removal from said precinct 
or county for the length of time prescribed by law 
to be disqualified to vote in that particular pre- 
cinct. When such list is prepared it shall, within 
forty-eight hours, be delivered to the chairman of 
the county board of elections, who shall cause to 
be mailed to each of the names on said list, at his 
or her address as shown on said list, a notice re- 
quiring such person to appear at the polling place 
for the precinct in which they are registered, on 
the Saturday prescribed for hearing challenges, 
and show that they are legally entitled to vote in 
that particular precinct, or in lieu of a personal ap- 
pearance at the precinct on the day named for 
hearing challenges, such person may furnish such 
satisfactory evidence by mail or otherwise, that he 
or she is qualified to vote in said precinct. Upon 
failure of such person to make such personal ap- 
pearance on challenge day, or upon failure of such 
person to offer satisfactory evidence that he or 
she is qualified and entitled to vote in said precinct 
in the approaching primary or general election, 
their names shall be stricken off the registration 
book. After due investigation, such precinct of- 
ficers shall strike from the registration book the 
names of all such persons found by them to be 
dead or disqualified to vote by removal from the 
precinct for such time as prescribed by law shall 
disqualify them from voting in such precinct. 

However, in the event that any person, whose 
name has been removed from the registration book 
by said county board of elections as having been 
disqualified to vote in that precinct, should appear 
at the polling place on eiection day and give sat- 
isfactory evidence to the registrar and judges that 
he had never received any notice by mail or other- 
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wise of his name being placed among the list of 
disqualified voters in that precinct, and can sat- 
isfy said officials that he is qualified to vote in 
that precinct, then such person’s name shall be 
placed back on the registration book and he shall 
be allowed to vote in said precinct as before. (Rev., 
s. 4314; 1905, c. 510; 1909, c. 894; 1921, c. 181, s. 3; 
1933, c. 165, s. 3; C. S. 5935.) 
Cross Reference.—As to new state-wide registration of 
voters, see § 163-43 et seq. 

Editor’s Note.— The provision for new registrations of 


voters and revisions of the registration books was rewritten 
by the 1933 amendment. See 11 N. C. Law Rev. 228. 


Art. 6. Qualification of Voters. 


§ 163-24. Persons excluded from electoral fran- 
chise.—The following classes of persons shall not 
be allowed to register or vote in this state, to wit: 
First, persons under twenty-one years of age; sec- 
ond, idiots and lunatics; third, persons who have 
been convicted or confessed their guilt in open 
court, upon indictment, of any crime the punish- 
ment of which is now or may hereafter be im- 
prisonment in the state’s prison, unless such per- 
son shall have been restored to citizenship in the 
manner prescribed by law. (Rev., s. 4315; 1901, 
en.89neni4 C.S75986)) 


Cross Reference.—As_ to 
Chapter 13. 


§ 163-25. Qualifications of electors; residence 
defined.—Subject to the exceptions contained in 
the preceding section, every person who has been 
naturalized, and who shall have resided in the 
state of North Carolina for one year and in the 
precinct, ward, or other election district in which 
he offers to vote, four months next preceding the 
election shall, if otherwise qualified as prescribed 
in this chapter, be a qualified elector in the 
precinct, or ward, or township in which he resides: 
Provided, that removal from one precinct, ward, 


restoration of citizenship. see 


or other election district to another in the same 


county shall not operate to deprive any person of 
the right to vote in the precinct, ward or other 
election district from which he has removed until 
four months after such removal. 

All registrars and judges of elections, in deter- 
mining the residence of a person offering to reg- 


ister or vote, shall be governed by the following 


rules, so far as they may apply: 

a. That place shall be considered the residence 
of a person in which his habitation is fixed, and to 
which, whenever he is absent, he has the intention 
of returning. 

b. A person shall not be considered to have lost 
his residence who leave? his home and goes into 
another state or county of this state, for temporary 
purposes only, with the intention of returning. 

c. A person shall not be considered to have 
gained a resicence in any county of this state, in- 
to which he comes for temporary purposes only, 
without the intention of making such county his 
permanent place of abode. 

d. The place where the family of a married man 
or woman resides shall be considered and held to 
be his or her place of residence; except that where 
the husband and wife have separated and live 
apart, the place where he or she resides the length 
of time required by the provisions of this article 
to entitle a person to vote, shall be considered and 
held to be his or her residence. 
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e. If a person remove to another state or county 
within this state, with the intention of making 
such state or county his permanent residence, he 
shall be considered to have lost his residence in 
the state or county from which he has removed. 

f. If a person remove to another state or county 
within this state, with the intention of remaining 
there an indefinite time and making such state or 
county his place of residence, he shall be consid- 
ered to have lost his place of residence in this state 
or county from which he has removed, notwith- 
standing, he may entertain an intention to return 
at some future time. 

g. School teachers who remove to a county for 
the purpose only of teaching in the schools of that 
county temporarily and with the intention or ex- 
pectation of returning to the county of their par- 
ents or other relatives during the vacation period 
to live, and who do not have the intention of be- 
coming residents of the county in which they have 
moved to teach, shall be considered residents of 
that county of their parents or other relatives for 
the purpose of voting. ‘ 

h. If a person remove to the District of Colum- 
bia, or other federal territory, to engage in the 
government service, he shall not be considered to 
have lost his residence in this state during the 
period of such service, and the: place where ‘such 
person resided at the time of his removal shall be 
considered and held to be his place of residence. 
This rule shall also apply to employees of the state 
government who remove from one county to an- 
other within the state, unless a contrary intention 
is shown by such employee. 


i. If a person goes into another state or county, 
and while there exercises the right of a citizen by 
voting in an election, he shall be considered to 
have lost his residence in this state or county. 


j. All questions of the right to vote shall, ex- 
cept as otherwise provided herein, be heard and 
determined by the registrar and judges of election 
in the precinct where the question arose. (Rev., s. 
4316; 1901, c. 89, s. 15; 19th amendt. U. S. Const.; 
amendt. State Const., 1920; 1920 (Ex. Sess.), c. 
estar 1199S) cy 165,46. 4° CS) 59387) 


Editor’s Note.——No changes were made in this section hy 
the 1933 amendment as to the qualifications for suffrage, 
age, citizenship, literacy, and residence requirements, but 
ten rules are added to govern and aid Registrars and Judges 
of Elections in determining the difficult problem of the 
voter’s legal residence. See 11 N. C. Law Rev., 229. 

Change of Voting Qualifications by General Assembly.— 
The General Assembly cannot in any way change the quali- 
fications of voters in State, county, township, city or town 
elections. People v. Canaday, 73 N. C. 198. 

Qualification for Municipal Suffrage.—Qualifications for 
voting in’a municipal election are the same as in a general 
election. “People v. Canaday, 73 N. C. 198, 21 Am. Rep. 465; 
State v. Viele, 164 N. C. 122, 80 S. E. 408; Gower v. Carter, 


194 N. C. 293, 139 S. EK. 604. 

Residence. — ‘‘Residence,’”’ as used in defining political 
rights, is synonymous with “domicile,’’ denoting a perma- 
nent as distinguished from a temporary dwelling place. 


State v. Grizzard, 89 N. C. 115. 

‘Length of Residence and Domicile—Evidence Thereof.— 
See People v. Teague, 106 N. C. 576, 11 S. E. 665. 
Teachers.—The right of teachers in a locality to vote 
therein is made to depend upon whether they were resi- 
dents therein only for the scholastic year. A question is 
incompetent that asks them of their intention to make 
the locality their legal residence, since the answer in- 
volves a question of law as to what constitutes a suffi- 
cient legal residence to qualify them to vote. State v. 
Marter,. 195 Ne C. 6975 143) Sa ole. 

Infants and Aliens.—X was under 21 years of age and Y 
was a citizen of Syria, not of North Carolina, at the time 
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they voted. They were therefore disqualified to vote in 
an election for Mayor. State v. Carter, 195 N. C. 697, 698 
143) S. EF. 513; 


Three Months Residence Prior to Election.—H_ testified 
that he had lived in C only three months before the elec- 
tion and that the defendant registered his mame. For 
this reason he was not a qualified elector to vote in an 
ee uoD for mayor. State v. Carter, 195 N. C. 697, 698, 143 
hoo Ke 

Conviction’ of Infamous Crime. See In re Reid, 119 N. C. 
64158 260 Se Panos 

(Person Imprisoned for Misdemeanor.—See People v. Tea- 
Pile, 106, Ne (Co 5/650 Ldn ts 16055 


§ 163-26. Residence of women.—For the pur- 
pose of the registration and voting of women, the 
residence of a married woman living with her hus- 
band shall be where her husband resides, and of 
a woman living separate and apart from her hus- 
band or where for any reason her husband has no 
legal residence in this state, then the residence of 
such woman shall be where she actually resides. 
(Exe Sess 1920/c. 18"s233' CS; S937 (ayy) 


§ 163-27. Registration a prerequisite—Only such 
persons as are registered shall be entitled to vote 
in any election held under this chapter. (Rev.; s. 
4317; 1901, c. 89, s. 12; C. S. 5938.) ; 


See annotations to the next section. 

General Consideration—When duly made registration is 
prima facie evidence of the right to vote. State v. Waldrop, 
104 N. C. 453, 10 S. E. 694; State v. Nicholson, 102 N. C. 


465, 9 S. E. 545. This section must be complied with 
in order to constitute one a qualified voter. Smith v. Wil- 
mington, 98 N. C. 343, 4 S. E. 489; Pace v. Raleigh, 140 


Ni Ci 655002) 9. Be 277, 


§ 163-28. Voter must be able to read and write; 
exceptions.—E,very person presenting himself for 
registration shall be able to read and write any 
section of the constitution in the English lan- 
guage, and shall show to the satisfaction of the 
registrar his ability to read and write any such 
section when he applies for registration, and be- 
fore he is registered: Provided, however, that no 
male person who was, on January first, one thou- 
sand eight hundred and sixty-seven, or at any time 
prior thereto, entitled to vote under the laws of 
any state in the United States where he then re- 
sided, and no lineal descendant of such person, 
shall be denied the right to register and vote at 
any election in this state by reason of his failure 
to possess the educational qualification aforesaid: 
Provided, that. said elector shall have registered 
prior to December 1st, 1908, in accordance with 
article six, section four, of the constitution and 
the laws made in pursuance thereto. (Rev., s. 
4318: 1901, c. 89, s. 12; 1927, c. 260, s. 3; C. S. 
5939.) 


Editor’s Note.—In lieu of the last proviso now appearing 
at the end of this section, this section prior to its amend- 
ment by the Laws of 1927 contained a proviso that the 
voter should show to the registrar that he or his ancestor 
was entitled to vote prior to January 1, 1867, in any state 
in the United States as provided by Art. 6, sec. 4 of the 
Constitution, and that if such voter is otherwise qualified 
he shall be registered regardless of whether or not he could 
read or write. 

The provisions of this section are valid, since such quali- 
fication is prescribed by the Constitution, art. VI, § 4, and 
authority therein granted the legislature by art. VI, § 3, to 
enact general legislation to carry out the provisions of the 
article, Allison v. Sharp, 209 N. C. 477, 184 S. E. 27. 

And the provision placing the duty upon the registrar is 
logical and reasonable, and does not constitute class legis- 
lation, since its provisions apply to all classes, and there 
being an adequate remedy at law if a registrar, in bad 
faith or in abuse of power or discretion, should refuse to 
register a person duly qualified. Allison v. Sharp, 209 N. 
C8477 a184, 9S aE ees 
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Art. 7. Registration of Voters. 


§ 163-29. Qualification as to residence for vot- 
ers; oath to be taken. — In all cases the applicant 
for registration shall be sworn before being regis- 
tered, and shall state as accurately as possible his 
name, age, place of birth, place of residence, stat- 
ing ward if he resides in an incorporated town or 
city; and any other questions which may be ma- 
terial upon the question of identity and qualification 
of the said applicant to be admitted to registration. 
If the applicant has removed from another precinct, 
ward or election district in the same city, town or 
township since his last registration, such applicant 
shall, before being allowed to register, present to 
the registrar a written certificate signed by the 
registrar of the precinct, ward or election district 
from which he has so removed, showing that the 
applicant’s name has been removed from the reg- 
istration book of such precinct, ward or election 
district, and that he is no longer a registered voter 
therein. The registrar, if in doubt as to the right 
of the applicant to register, may require other evi- 
dence satisfactory to him as to the qualification of 
the applicant. And thereupon, if the applicant shall 
be found to be duly qualified and entitled to be reg- 
istered as an elector, the registrar shall register the 
applicant, giving his race opposite his name, and 
shall record his name, age, residence, place of birth, 
and the township, county, or state from whence he 
has removed, in the event of a removal, in the appro- 
priate column of the registration books, and the 
registration books containing the said record shall! 
be evidence against the applicant in any court of 
law in a proceeding for false or fraudulent regis- 
tration. Every person qualified as an elector shall 
take the following oath: 

I do solemnly swear (or affirm) that I will sup- 
port the constitution of the United States, and the 
constitution of the state of North Carolina not in- 
consistent therewith; that I have been a resident 
of the state of North Carolina for one year and 
OL Ree township (precinct or ward) for 
four months; or that I was a resident of.......... 
township (ved On -precinct)i on. the, 2... wtih 
day~olsenitacs nw (being four months a: 
the election) and removed therefrom to......... 
township (ward or precinct), where I have since 
resided; that I am twenty-one years of age; that 
I have not registered for this election in any other 
ward or precinct or township. So help me, God. 

And thereupon the said person, if otherwise 
qualified, shall be entitled to register. (Rev., s. 
4319; 1901, c. 89, s. 12; Ex. Sess. 1920, c. 93; 1933, 
c. 165, s. 5; C. S. 5940.) 


Editor’s Note—This section was amended, 1933, so as to 
require an applicant for registration removing from one 
precinct to another to present a certificate from the regis- 
trar of his former precinct showing that his name has 
been removed from the registration books of the former 
precinct before he is entitled to have his name placed on 
the registration books of another precinct. See 11 N. C. 
Law Rev., 229. 

In General.—While the general assembly can not add ta 
the qualifications prescribed by the constitution for voters, 
it has the power, and it is its duty, to enact such regis- 
tration laws as will protect the rights of. duly qualified vot- 
ers, and no person is entitled to vote until he has complied 
with the requirements of those laws. Harris v. Scarborough, 
LION NG, 2232; da Ss 247372 

Requirements Mandatory.—The requirements of the reg- 
istration act are mandatory. MHarris v. Scarborough, 110 
Ns (C252 laa: Ee 737 

Effect of Irregularities—Where the disregard of constitu- 
tional or statutory directions does not affect the result it 
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does not warrant a rejection of the vote. If none are in- 
competent to vote, the registration must be accepted as the | 
act of a public officer, and entitles the electors to vote, not- 
withstanding irregularities as to administering the oath, 
the registrar’s appointment, etc. State v. Nicholson, 102 N. 
G,... 4655, 9S. B.545: 

Administration of Oath.—Const. art. 6, § 2, is satisfied by 
an oath to support the constitution of the United States and 
that of the state. All valid laws, whether state or national, 
are included by implication. State v. Nicholson, 102 N. C. 
465, 9S. BE; 545: 

In the absence of direct evidence to the contrary it will 
be presumed that the oath was taken with uplifted hand. 
State v. Nicholson, 102 N. C. 465, 9 S. E. 545. 

Same—Failure to administer cath would not invalidate an 
election to determine whether a school tax should be levied 
in absence of fraud or improper motive. Gibson v. Board, 
163 “Ny CO SL0Se 790 Ss e976. 

Registration by Other than Registrar.—The fact that a 
qualified voter was registered by a third person, with whom 
the registrar had left the books, does not disqualify him to 
vote, where such registration has been accepted as _ suffi- 
cient by the registrar. Quinn v. Lattimore, 120 N. C. 326, 
26) Sua, Eoaen0o8s 

Inquiry as to Qualifications of Voters.—Registrars of 
election may ask an elector if he had resided in the state 
twelve months next preceding the election, and four months 
in the district in which he offers to vote. They may ask an 
elector as to his age and residence, as well as the township and 
county from whence he removed, in the case of a removal 
since the last election, and as to the name by which he is 
commonly known. 

If, in reply to such questions, the elector answers that he 
is twenty-one years old, and has resided in the state twelve 
months and in the county ninety days (now four months) 
preceding the election, it is the duty of the registrar, upon 
his taking the prescribed oath, to record his name as a 
voter; but bystanders may require him to be sworn as to 
his residence. In re Reid, 119 N. C. 641, 26 S. E. 337. 

Sufficiency of Response.—In answer to the question of resi- 
dence the designation of the county of residence is suffi- 
cient; but the designation of the state merely is insufficient. 
Harris v. Scarborough, 110 N. C. 232, 14 S. EH. 737. 

Denial of registration and ‘voting to persons qualified to 
vote, even though by accident or mistake vitiates the elec- 
tion particularly where it would affect the result. McDowell 
v. Massachusetts, etc., Constr. Co., 96 N. C. 514, 2 S. E. 
351. See also, Perry v. Whitaker, 17 N. C. 475; People v. 
Canaday, 73 N. C. 198. 


§ 163-30. When person can register on election 
day.—No registration shall be allowed on the day 
of election, but if any person shall give satisfac- 
tory evidence to the registrar and judges of elec- 
tion that he has become qualified to register and 
vote after the time for registration has expired, 
he shall be allowed to register on that date. (Rev., 
8. 4322; 1901, c. 89,.S,.21; C. o. 5946.) 


Residence for One Year at Time of Election.—Where a per- 
son otherwise legally qualified, who had not been allowed 
to register because at that time he had not been a resident 
of the State for one year, but who became qualified in that 
respect on or before the day of election, asked to be allowed 
to register on election day and. tendered his ballot, which 
was refused: Held, that such vote should have been received. 
State v.. Lattimore, 120 (IN. Cs) 426,26 1S. Es? 638: 


§ 163-31. Time when registration books shall - 
be opened and closed; oath and duty of registrar. 
—The registration books shall be opened for the 
registration of voters at nine o’clock a. m., on the 
fourth Saturday before each election. The said 
books shall be closed at sunset on the second Sat- 
urday before each election. Every registrar, be- 
fore entering upon the discharge of the duties of 
his office, shall take an oath before a justice of the 
peace or some other person authorized to admin- 
ister oaths, that he will support the constitution 
of the United States and the constitution of North 


Carolina not inconsistent therewith, and that he 


will honestly and impartially discharge his duties 
as registrar, and honestly and fairly conduct such 
election. The registrar of each township, ward or 
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precinct shall be furnished with a registration 
book prepared as hereinbefore provided, and it 
shall be his duty, between the hours of nine 
o’clock a. m. and sunset on each day during the 
period when registration books are open, to keep 
open said books for the registration of any voters 
residing within such township, ward or precinct, 
and entitled to registration. On each Saturday 
during the period of registration the registrar shall 
attend with his registration books at the polling 
place of his precinct or ward, betwen the hours of 
nine o’clock a. m. and sunset, for the registration 
of voters. (Rev., s. 4323; 1901, c. 89, s. 18; 1923, c. 
Atte 593310338) -c: (16555253 Cu9 59475) 


Editor’s Note.—The amendment of 1923 transposed the 
location of sentences and phrases of this section and intro- 
duced a few changes of phraseology, none of which changes 
affected the substance of the section. 

The 1933 amendment changed the time for opening the 
registration books from the fifth Saturday to the fourth 
Saturday before each election. See 11 N. C. Law Rev., 229. 

Time for Books to Remain Open.—Where the charter of 
a city or town provides that for the issuance of bonds ‘an 
election shall be held “under the rules and regulations pre- 
sented by law for regular elections,” it refers to this sec- 
tion, requiring that the books of registration” shall be kept 
open for twenty days (now two weeks); and construing this 
section in connection. with section 160-37, it is held, that 
the former is for the purpose of a new and original registra- 
tion, and the latter, in providing for only seven days, is for 
the purpose of revising the registration books so that elec- 
tors may be registered whose names are not on the former 
books. Hardee v. Henderson, 170 N. C. 572, 87 S. E. 498. 

Same—Substantial Compliance is all That is Necessary.— 
The statutory requirement that the registration be kept 
open and accessible for a specified time, are regarded as es- 
sentials by the courts in passing upon the validity of bonds 
to be issued by a municipality; but where it appears that 
the books were afterwards opened for a time actually suf- 
ficient to afford all an opportunity to register, though short 
of the legal period, and it further appears that the election 
has'been hotly contested by both sides, it shall be deemed 
sufficient. Hill v. Skinner, 169 N. C. 405, 86 S. E. 351. 

Same—Effect of Non Compliance on Bond Issue.—The fail- 
ure to keep the registry, for the question of the issuance of 
bonds in a special school district, open for twenty days 
(now two weeks), etc., required by this section, does not 
of itself render invalid the issuance of the bonds accord- 
ingly approved when it appears that the matter was fully 
known and discussed, opportunity offered every voter to reg- 
ister, there was nothing to show that every elector desir- 
ing to vote had not done so, and there was no opposition to 
the measure manifested. Hammond v. McRae, 182 N. C. 
747, 110 S. E. 102. 

Same—Presence of Registrar Every Moment of Time Not 
Necessary.—The requirements of this section do not re- 
quire the registrar to be at his home or place of registra- 
tion every moment of the twenty days (now two weeks) be- 
tween the hours indicated, and a reasonable compliance is 
all that is necessary. Younts v. Commissioners, 151 N. C. 
5S2;) GONE. O70 


Art. 8. Permanent Registration. 


§ 163-32. Persons entitled .to permanent registra- 
tion.—Every person claiming the benefit of sec- 
tion four of article six of the constitution of North 
Carolina, as ratified at the general election on the 
second day of August, one thousand nine hun- 
dred, and who shall be entitled to register upon 
the permanent record for registration provided 
for under said section four, shall, prior to Decem- 
ber first, one thousand nine hundred ‘and eight, 
apply for registration to the officer charged with 
the registration of voters as prescribed by law in 
each regular election to be held in the state for 
members of the general assembly, and such per- 
son shall take and subscribe before such officer an 
oath in the following form, viz.: 

I am a citizen of the United States and of the 
state of North Carolina; Iam ...... years of age- 
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I was, on the first day of January, A. D. one 
thousand eight hundred and sixty-seven, or prior 
to said date, entitled to vote under the constitu- 
tion and laws of the staterof ..0...6.% , in which 
I then resided (or, I am a lineal descendant of 
ys) Ch: eee. e , who was, on January one, one 
thousand eight hundred and sixty-seven, or prior 
to that date, entitled to vote under the constitu- 


C1550 pis h1t4OR 6) 59495) 

Registration on Permanent Roll Does Not Dispense with 
New Registration.—The fact that a voter is registered on 
the permanent roll does not dispense with the necessity of 
his registering anew in order to become a qualified voter, 
whenever required by the statutes regulating the registra- 
tion of voters. Clark v. Statesville, 139 N. C. 490, 52 S. 
Be 52: 

Object of Permanent Roll.—The making of a permanent 
roll or record was intended to be done for the sole purpose 
of furnishing convenient and easily available evidence of the 
fact that those whose names appear thereon are not re- 
quired to have the educational qualification. Clark vy. States- 
ville, 139 N. C. 490, 52 S. E. 52. 

§ 163-33. Oaths administered; names recorded.— 
It shall be the duty of the officer charged with the 
registration of voters in all such elections held in 
this state until November first, one thousand nine 
hundred and eight, to administer such oaths and 
to record the name of such person on his roll of 
registered and qualified voters; and all registration 
under this article and under the said. section of 
the constitution shall be had and taken at the 
times and places provided by law for registration 
of voters for all such elections in this state until 
November first, one thousand nine hundred and 
eight. (Rev., s. 4326; 1901, c. 550, s. 2; C. S. 5950.) 


§ 163-34. Registrar to return list to clerk of 
court; record.—It shall be the duty of such regis- 
tration officer, within five days after the close of 
the election, to return to the clerk of the superior 
court of the county in which he resides a list of 
the names of all the persons so registered by him, 
stating therein the name and age of such person, 
and the name of the person from whom descended, 
unless he himself was a voter on January first, one 
thousand eight hundred and sixty-seven, or prior 
thereto, and the state wherein he or his ancestor 
was a voter, and the date on which he applied for 
registration, and it shall be the duty of the clerk 
of the superior court, within ten days after receipt 
of said list, to make an alphabetical roll by town- 
ships of all persons taking such oath and regis- 
tered by such registrar, and to record the same 
in a book to be provided for that purpose, which 
said book shall contain the name and age of such 
person, the name of the person from whom he was 
descended, unless he himself was a voter on Jan- 
uary first, one thousand eight hundred and sixty- 
seven, or prior thereto, the state in which he was 
such voter and the date he appiied for registration. 
And the said roll shall, during the office hours of 
said clerk, be open to the inspection of the public. 
(Rev.; s. 4327; 1901, c. 550, s. 3; 1903, c. 557; C. 
S. 5951.) 


§ 163-35. Clerks to certify list to secretary of 
state.—It shall be the duty of the several clerks 
of the superior courts of this state to certify to 
the secretary of state, within thirty days after the 
close of each election, a copy of the said roll in 
his office, and it shall be the duty of the secretary 
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of the state to record, in a book provided for that 
purpose, the facts set out in such certified copy, 
and keep the lists from each county separate. The 
clerk of the superior court shall keep the lists from 
each township in separate columns. The books 
kept by such clerks and the secretary of state shall 
be plainly lettered “Permanent Roll of Regis- 
tered Voters,” and they shall prepare a complete 
alphabetical index to the same. And for record- 
ing and indexing such names the clerks of the 
superior courts shall receive as compensation ten 
cents for each copy-sheet, to be paid by the county 
commissioners. (Rev., s. 4328; 1901, c. 550, s. 4; 
1903 ¢.. 557, 18.120 C. 5.65 95e.) 


§ 163-36. How permanent roll prepared and cer- 
tified; certified copies from roll.—It shall be the 
duty of all officers charged with the registration 
of voters in any election held in the state to enter 
the name of such person on the registration book 
and voting lists of his township, ward, or precinct, 
and to give a certificate in the following form: 


Tigasatess cents 5 iaeeaeemhe, WO? Chao oka aoe town- 
ship AC ward ‘or precinct)«of 4326.6 1nhl ee: county, 
do hereby certify that on this day........ Olsens: 
Faces tOlenanie terre. COUNtYJ same eee township, 
SESS ae bey DLeCinCtal( Cra watd) a aecufneiitne 


years, took and subscribed the oath required by 
law, and has this day been registered on the per- 
manent roll as a voter in said township (ward or 
precinct), in accordance with section four, article 
six, of the constitution of North Carolina. 
This the ay eCtinerw twine hae. a LO 
Reeistras 
And it shall be the duty of the clerk of the su- 
perior court to certify, under his hand and seal, 
to the genuiness of-such certificate as follows: 


North Carolina, county, 

Tapco Se tale routes iets , clerk of the superior court 
of the aforesaid county, do hereby certify that 
the foregoing certificate is in due form, and that 
theysignatiirenotecald us eene eee ne , registrar of 
said precinct (ward or township), is in his own 
proper handwriting. 

Witness my hand and official seal, this the.... 
day of 


9) 401-0 e616 (elle fe 


610 616 \e) si ole eae ere! © Ker el iene 


Clerk of the Superior Court. 


And for furnishing such certificates and admin- 
istering such oaths neither the said registrar nor 
clerk shall be paid any compensation by the per- 
son so applying for registration. In the event of 
the loss of such certificate the person entitled to 
the same, upon the payment of twenty-five cents, 
may obtain from the clerk of the superior court, 
or from the secretary of state, a certificate under 
his official seal to the effect that his name is on 
the permanent roll of registered voters from his 
county, in his office, and such certificate shall, in 
all respects, take the place of such original, and 
be gnats as seit (Rev., s. 4329; 1901,’c. 550, s. 5; 
Co: 


§ 163-37. When copy of roll obtainable by clerk 
from secretary of state-—In the event of loss or 
destruction of such rolls in the clerk’s office, it 
shall be his duty to obtain from the secretary of 
state a certified copy of said roll for his county, 
and such certified copy shall be good and effec- 
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tual for all purposes as the original would have 
been. (Rev., s. 4330; 1901, c. 550, s. 6; C. S. 5954.) 


§ 163-38. Copy of, or certificate from roll evi- 
dence of voter’s rights.—In all suits involving the 
right to vote, or trying the title to office, or other 
action in which such rolls are produced in evi- 
dence, all of the facts and recitals therein shall be 
taken as prima facie evidence of such facts and 
recitals, and if the right of any voter upon such 
rolls to vote is challenged, either his certificate or 
a certified copy of such permanent roll shall be 
deemed prima facie evidence of his right to vote. 
(Rev.ini8.2493150 901,00) 5504S.0 7) Chon 95o) 


§ 163-39. Registration of voters removing resi- 
dence.—Whenever any voter so registered shall 
remove from one precinct to another in the same 
county, or from one county to another in the state, 
he shall make application for registration, and up- 
on production of his certificate of his being on the 
permanent roll, as provided in this article, under 
the hand and seal of either the clerk of the supe- 
rior court or of the secretary of state, and proof 
of his identity, the proper officer charged with the 
registration of voters shall register his name and 
make record of the same as in cases of original 
registration under this chapter. (Rev., s. 4332; 
1904,.¢>) 550; 6.8% Cis 59563) 


§ 163-40. Educational qualification not applica- 
ble to permanent registrants.—Any person holding 
a certificate of registration, as herein provided, 
shall be entitled to register in any county in this 
state, notwithstanding his inability to read and 
write: Provided, that he shall be otherwise qual- 
ified as an elector. (Rev., s. 4333; 1901, c. 550, 
5,93. Cu 5.595%) 


§ 163-41. State board of elections furnishes nec- 
essary blanks.—The state board of elections 
shall procure, provide, and furnish to the several 
officers named in this article and charged with 
duties under it, all such books, blanks, and other 
printed matter as may be necessary to carry into 
effect the provisions of this article. (Rev., s. 4334; 
1901,.0.550; $0102 1921 scel$i os 43:9 eo 95S) 


Editor’s Note.—The duties now devolving upon the board 
of elections, were, prior to the amendment of 1921, imposed 
upon the Secretary of State. 


§ 163-42. Books constitute roll in secretary of 
state’s office—The books containing the perma- 
nent roll of registered voters, sent to the 
office of the secretary of state by clerks of the 
courts of the several counties, shall be and consti- 
tute the permanent roll of registered voters, re- 
quired by this article to be kept in the office of 
the secretary of state, and such books shall be 
deemed a full and complete compliance with the 
requirements of this article. It shall be the duty 
of the several clerks of the court, within thirty 
days after the close of each registration hereafter 
to be held, up to the first day of December, one 
thousand nine hundred and eight, to forward to 
the secretary of state the names of all persons 
registering under article six, section four, of the 
constitution of North Carolina, as required by 
this article, and it shall be the duty of the sec- 
retary of state to record such names in the per- 
manent roll of registered voters for the several 
counties. (Rev., s. 4335; 1903, c. 178; C. S. 5959.) 


[910 ] 
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Art. 9. New State-Wide Registration of 
Voters. 


§ 163-48. State-wide revision of registration 
books and relisting of voters—Prior. to the next 
state-wide primary election held after March 39, 
1939 there shall be a revision made of the reg- 
istration books and a relisting of the voters 
in each and every precinct in the state in the 
manner hereinafter provided. On the first Satur- 
day following the appointment of the mem- 
bers of the county board of elections preceding 
the one thousand nine hundred and forty primary 
election, the members of each county board of 
elections shall, after due notice of their appoint- 
ment has been received, meet at eleven o’clock 
A. M. in the office of the clerk of the superior 
court of the county and, after first taking their 
oath of office, shall organize by electing one mem- 
ber as chairman and another member as secre- 
tary of said board. ‘The said board shall at this 
meeting authorize the revision of the registration 
books and the relisting of the voters in each pre- 
cinct in the county in accordance with the provi- 
sions of this article. The clerk of the superior 
court shall, at this meeting, deliver to the chair- 
man of the county board of elections three new 
registration books and one new poll book for each 
precinct in the county, which new books shall 
have been furnished to said clerk of the superior 
court by the state board of elections prior thereto 
together with a copy of this article. The cost of 
printing and distribution of said new books shall 
be paid for by the state out of the contingency 
and emergency fund. The said clerk of the su- 
perior court shall, at this meeting, deliver to the 
said chairman of the county board of elections 
the old registration books for each precinct in the 
county together with the poll books used in each 
precinct in the one thousand nine hundred and 
thirty-six and one thousand nine hundred and 
thirty-eight general elections, and he shall take a 
receipt from said chairman for the same. At this 
meeting the county board of elections shall au- 
thorize and direct the chairman of the county 
board of elections, with the assistance of the regis- 
trars and any other necessary assistance to pro- 
ceed with the relisting of the voters in the county, 
the cost of which shall be paid for by the board 
of county commissioners out of the county funds, 
but which shall be held to as low an amount as 
is consistent with the purposes of this article. 
The said chairman of the board of elections shall 
begin said work within eight days after said meet- 
ing and supervise the same until it is completed. 
(1939, c. 263, s. 1.) 


Editor’s Note.—For comment on this enactment, 
N. C. Law Rev. 356. 


§ 163-44. “General election registration book” 
for each precinct.—For each precinct the chair- 
man shall have copied in a new registration book, 
to be known and labeled as “The General Elec- 
tion Registration Book,’ the names only of all 
registered electors who are shown by the poll book 
to have voted in such precinct in either the one 
thousand nine hundred and thirty-six or the one 
thousand nine hundred and thirty-eight general 
election or the primary election, except electors 


see 17 


who are known by the chairman to have died or” 


moved their voting residence, and to record in 
said book opposite each name, information avail- 
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able with reference to the race, age, residence, 
place of birth and the township, county and state 
from whence he has removed, in the event of a 
removal. The party affiliation of the voters shall 
not be entered in this general election registration 
book. When this is completed, there shall be 
prepared for each precinct in duplicate a list of all 
the registered voters whose names were not trans- 
ferred to the new general election registration 
book for the reason that such electors did not ap- 
pear, according to the poll books, to have voted 
in either the general election or the primary elec- 
tion of one thousand nine hundred and _thirty- 
six or one thousand nine hundred and _thirty- 
eight. The said chairman of the county board of 
elections shall thereafter publish said lists once a 
week for at least two consecutive weeks in a 
county journal or in his discretion have said lists 
posted at the courthouse door of said county at 
least two weeks prior to the opening of the regu- 
lar primary registration period notifying all per- 
sons on said lists that their names would be 
erased from the registration books ‘unless such 
persons personally appeared before their respec- 
tive registrars during the regular registration pe- 
riod and showed their right to remain on the reg- 
istration book and vote as qualified electors in 
said precinct. In the event that either the one 
thousand nine hundred and thirty-six or one 
thousand nine hundred and thirty-eight poll books 
for a precinct are lost and cannot be found then 
the chairman shall order a new registration of vot- 
ers in such precinct before the primary election. 
In all counties having had a new county-wide 
registration of voters, either in the year one thou- 
sand nine hundred and thirty-six or one thou- 
sand nine hundred and thirty-eight, the said chair- 
man in said county is authorized to transfer to 
the new registration books the names of all per- 
sons registered therein regardless of whether any 
of the persons so registered voted in neither of 
said elections or primary elections of one thou- 
sand nine hundred and thirty-six or one thousand 
nine hundred and thirty-eight, except that the 
chairman shall remove from the books the names 
of all persons known by the chairman to have 
died or moved their voting residence elsewhere 
since said registration was held: Provided, how- 
ever, that if the registration books in those coun- 
ties having had a new registration within the 
time above mentioned do not show the party af- 
filiation of the voter together with the other re- 
quired information then the chairman shall order 
a new registration therein. In instances where 
the party affiliation is shown part of the time and 
is not shown in some cases, then the procedure 
set forth in § 163-46 shall be followed: Provided, 
further, that in those counties having had a new 
county-wide registration of voters either in the 
year one thousand nine hundred and thirty-six or 
one thousand nine hundred and _ thirty-eight, 
which registration, revision and relisting of vot- 
ers was performed in substantial compliance with 
the terms of this article, in the opinion of the 
chairman of the state board of elections the said 
chairman will not be required to comply with the 
terms and provisions of this article. (1939, c. 263, 
yD) 


§ 163-45. New registration in discretion of 
county board.—In lieu of the procedure prescribed 
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in this article, any county board of elections in 
its discretion, may order a new registration of the 
voters in that county, or in any precinct or pre- 
cincts therein: Provided, that in all cases the 
three registration books provided for in this ar- 
ticle shall be made so that there shall be a general 
election registration book and a separate primary 
registration book. (1939, c. 263, s. 2%.) 


§ 168-46. Required information may be sup- 
plied by registered persons who voted in 1936 or 
1988 general election—Where the registration 
books do not show in part the voters party affilia- 
tion, or age, race, residence, place of birth, etc., 
and the poll book for the precinct shows that 
such persons voted in either the one thousand 
nine hundred and thirty-six or the one thousand 
nine hundred and thirty-eight general election, or 
primary election, then the said chairman shall 
prepare a list of all such registered persons—in- 
cluding all of those absent from the county and 
employed outside of the county—and shall im- 
mediately mail a blank form to each of such per- 
sons whose address is given or known, instruct- 
ing them to fill in the requested information on 
the blank return form enclosed and to return the 
same to the said chairman or registrar of the pre- 
cinct by the close of the registration period or 
their names will be removed from the registra- 
tion book. It shall then be the duty of the reg- 
istrar to remove from the registration book the 
names of all such persons who fail to return the 
blank return form with the requested information 
by the close of the registration period. All blank 
return forms of this kind so received by the reg- 
istrars shall be kept until after the primary elec- 
tion and thereafter filed with the said chairman 
along with the precinct returns as part of the pub- 
lic records in the chairman’s office: Provided, 
however, that the provisions of this section shall 
not be mandatory as to any voter when the chair- 
man of the county board of elections with the 
assistance of the registrars, or from any available 
source of information can obtain the facts, set out 
in said section, required to be obtained by the 
election laws of the state; but in all cases the 
party affiliation shall be shown on the primary 
registration books in order for the voter to par- 
ticipate in the primary election. 

However, in the event that any person, whose 
name has been removed from the registration 
book by said county board of elections as hav- 
ing been disqualified to vote in the precinct, 
should appear at the polling place on election or 
primary day and give satisfactory evidence to 
the registrar and judges that he had never re- 
ceived any notice by mail or otherwise of his 
name being placed among the list of disqualified 
voters in that precinct, and can satisfy said offi- 
cials that he is qualified to vote in that precinct, 
then such person’s name shall be placed back on 
the general election registration book and on the 
primary registration book if he declares his party 
affiliation as provided in § 163-50, and he shall be 
allowed to vote in said precinct as before. (1939, 
crebsy ssh) 


§ 163-47. Return of registration and poll books 
to chairman of county board.—On. the day of the 
canvass of votes the registration books herein 
provided for shall be returned together with 
the poll books by the registrar to the chairman of 
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the county board of elections who shall have the 
care and custody of the same until they are placed 
in the hands of the registrar for the purpose of 
registration of voters or holding subsequent pri- 
mary or general elections. Said chairman of the 
county board of elections shall keep said books 
in a safe and secure place, a fire-proof vault if 
possible. (1939, c. 263, s. 3%.) 


§ 163-48. Democratic and Republican primary 
registration books.— After the completion of the 
transfer of the names of registered electors to the 
general election registration book, as above pro- 
vided, the chairman of the county board of elec- 
tions shall then transcribe to another new registra- 
tion book to be labeled and known as “The Demo- 
cratic Primary Registration Book,” the names of 
all registered democrats who are shown by the poll 
books to have voted in either the one thousand 
nine hundred and thirty-six or one thousand nine 
hundred and thirty-eight general election or pri- 
mary election, and on another registration book 
shall transcribe the names of all registered repub- 
licans who voted in either of the above specified 
elections, which book shall be known and labeled 
as the “Republican Primary Registration Book.” 
The names of all electors registered on the old 
books without any party affiliation being given, or 
who are registered as independents, or who fail 
to show their age, race, place of birth, residence, 
etc., shall not be transcribed to either party pri- 
mary registration book until the said chairman or 
registrar shall have received back the blank re- 
turn form from such electors as above provided 
for giving the requested information, or shall have 
obtained said information otherwise as hereinbe- 
fore provided in § 163-46. 

Only the party primary registration book of the 
party participating in a primary election shall be 
used at the polls at a primary election and if 
only one party so participates then the other party 
primary registration book shall not be used or 
kept at the polls on primary day but shall, after 
the close of the registration period, be transmitted 
to the chairman of the county board of elections 
along with the general election registration book. 
At a general election, only the general election 
registration book shall be used at the polls on 
election day, and after the close of. the regis- 
tration period the two party primary registration 
books shall be transmitted to the said chairman. 
In all registrations hereafter held before a primary 
or an election, the registrars shall register all qual- 
ified applicants for registration in both the gen- 
eral election registration book and also in the 
party primary book of the party with which the 
elector professes affiliation, but the party affiia- 
tions shall not be recorded in the general election 
registration book. Any applicant for registration 
who refuses to state his or her party affiliation 
shall not be registered in a party primary regis- 
tration book and shall not be permitted to vote in 
a primary until the affiliation is stated and so re- 
corded in the primary book of such party. (1939, 
GhueO8 Soe 48) 


§ 163-49. Transfer of persons registered un- 
der the “Grandfather Clause.”—The chairman of 
the county board of elections shall transcribe to 


“the new registration books the names of all per- 


sons who are recorded as having registered under 
the Grandfather Clause of the constitution of 
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North Carolina, regardless of whether such per- 
sons voted in either the one thousand nine hun- 
dred and thirty-six or one thousand nine hundred 
and thirty-eight election. The said chairman, 
however, shall not transcribe to the new books 
the names of any persons so registered who are 
known to have died or moved their voting resi- 
dence elsewhere. (1939, c. 263, s. 5.) 


§ 168-50. Change of party affiliation—No reg- 
istered elector’ shall be permitted to change his 
party affiliation for a primary or second primary 
after the close of the registration period. Any 
elector who desires to change his party affiliation 
for a primary from the registration book on which 
registered to that of another party shall, during 
the registration period only, go to the registrar 
of his precinct and request that such change be 
made on the party primary books. Before being 
permitted to change his party affiliation, for the 
purpose of participating in a primary election, 
however, such elector shall be required by the reg- 
istrar to take the oath of party loyalty to the 
party to which he wishes to now affiliate, and the 
registrar shall thereupon administer to the said 
elector the following oath: 


hy coher eee et do solemnly swear 
(or affirm) that I desire in good faith to change 
my party affiliation from the party 
to the party, and that such change 
of affiliation be made on the party registration 
books, and I further solemnly swear (or affirm) 
that I will support the nominees of the party to 
which I am now changing my affiliation in the 
next election and the said party nominees there- 
after until I shall, in good faith, change my party 
affiliation in the manner provided by law, so help 
me God. 


If at any time the chairman of the board of 
elections or the registrar of any precinct shall 
be satisfied that an error has been made in des- 
ignating the party affiliation of any voter on the 
primary registration books then and in all such 
events the chairman of the county board of elec- 
tions or the registrar, having the custody of the 
registration book may make the necessary correc- 
tion upon the voter taking the oath of party loy- 
alty in substance of the form set forth in this 
section. (1939, c. 263, s. 6.) 


Peden eeererrereeeeeeessseese 


§ 163-51. Willful violations made misdemeanor. 
—Any chairman of a county board of elections 
who willfully and knowingly refuses or fails to 
comply with the provisions of this article with re- 
spect to his duties as herein specified shall be 
guilty of a misdemeanor and, upon conviction, shall 
be puhished by a fine, imprisonment, or both, in 
the discretion of the court. 

Any registrar who wilfully and knowingly reg- 
isters an elector in the wrong party primary reg- 
istration book contrary to the direction of the 
voter; or any registrar who willfully and know- 
ingly refuses to make the change in the affiliation 
from one party primary book to another party 
primary book at the request of an elector who has 
taken the oath prescribed in § 163-50; or any reg- 
istrar who willfully and knowingly permits any 
person to vote in the primary of a party in whose 
registration book such person is not registered; or 
any registrar who willfully and knowingly fails to 
comply with any of the duties placed upon him by 
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this article shall be guilty of a misdemeanor and 
shall be punished by a fine, imprisonment, or 
both, in the discretion of the court. (1939, c. 263, 


Sesh) 


§ 163-52. Removal of chairman of county board 
for violations; appointment of successor. — The 
state board of elections shall have the author- 
ity to summarily remove any’ chairman of a 
county board of elections who fails or refuses to 
comply with any of the duties placed upon him by 
the provisions of this article, and shall thereupon 
request the chairman of the state executive com- 
mittee to recommend a person to succeed the 
member removed from said county board of elec- 
tions, which said person shall thereupon be ap- 
pointed by the state board of elections as the 
chairman of such county board of elections. 
(GIGEYSS wos, ISB G8 ESB)! 


Art. 10. Absent Voters. 


§ 163-53. Registration of voters expecting to be 
absent during registration period.—Anyecitizen of 
the state, not duly registered, who may be quali- 
fied to vote under the constitution and laws of 
this state, and who expects to be absent from the 
county in which he lives during the usual period 
provided for registration of voters, may be regis- 
tered as herein provided. The State Board of 
Elections shall furnish to the chairman of the 
county board of elections in each county a book 
for the registration of absent electors, which book 
shall contain separate columns for the name of 
elector, name of precinct in which elector resides, 
age, place of birth, race, and precinct in whica 
elector last resided. It shall be the duty of the 
chairman of the board of elections in each county 
to register on said county registration book any 
qualified elector who presents himself for regis- 
tration at any time other than the usual registra- 
tion period, and who expects to be absent from 
the voting precinct in which he resides during the 
usual registration period, if found to be otherwise 
entitled to registration, in the same manner -as 
now provided by law. for the registration of voters 
before the precinct registrar in the usual registra- 
tion period. The Chairman of the county board 
of elections shall, immediately after the appoint- 
ment of a registrar or registrars for any election 
to be held in his county, either legalized primary 
or general election, either for the county or for 
any political subdivision thereof, certify to the re- 
spective registrars in each of such precincts the 
names, age, and residence, place of birth, etc., of 
any electors registered on the said county regis- 
tration book and thereby entitled to vote in such 
precinct; and it shall be the duty of the registrar 
in every such precinct to enter upon the regular 
registration book for such precinct the names of 
all such electors so certified to him by the chair- 
man of the county board of elections, marking 
opposite the names of such electors the words 
“Registered before chairman county board of elec- 
tions”; and electors so registered shall be entitled 
to vote in any election in such precinct in the 
same manner as,if registered by the precinct reg- 
isttar is (1917" ¢. 28ers. gC 5961.) 


§ 163-54. Absentee voting in general elections. 
—Any qualified voter of the state who finds that 
he will be absent from the county in which he is 
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entitled to vote during the day of the holding of 
any general election, or who by reason of sickness 
or other physical disability will be unable to travel 
from his home, or place of confinement, to the 
voting place in his precinct, may vote in any such 
general election, in the manner as hereinafter pro- 
vided. (1939, c. 159, s. 1.) 


Local Modification.—Jackson: 
Ci6/. 

Editor’s Note.For cases decided under the former law, 
see Jenkins v. State Board, 180 N. C. 169, 104 S. FE. 346, 
holding law valid; Davis v. Board, 186 N. C. 227, 119 §S. 
E. 372, holding provision requiring certificate or affidavit 
to be mandatory; State v. Jackson, 183 N. C. 695, 110 S. 
E. 593, holding that persons within county were not entitled 
to vote as absentees; Bouldin v. Davis, 200 N. C. 24, 156 
S. E. 103, holding that jurat was prima facie evidence only 
that ballots had been sworn to; Phillips v. Slaughter, 209 
N. C. 543, 183 S, E. 897, holding law applicable to municipal 
elections. 


1939, c. 309; Sampson: 1941, 


The provision of the former law that election laws be con- 
strued in favor of the right to vote was held not to apply 
when the elector desires to avail himself of a special privi- 
lege and does not, of his own volition, comply with the con- 
ditions precedent prescribed by the statute, which gives him 
the right to Wo so. Davis v. County Board, 186 N. C. 227, 
119 9S: B.9372. 


As to abuses under prior law and respects in which this 
enactment seeks to remedy those evils, see 17 N. C. Law 
Rey. 355. 


§ 163-55. Written application for official bal- 
lot.—Such voter, not more than thirty days, nor 
less than two days prior to the date of such gen- 
eral election shall make application, in person, 
by some member of his or her immediate family 
(husband and wife, brother and sister, parent and 
child only) or by mail, in writing, to the chair- 
man of the county board of elections of his county, 
for an official ballot to be voted in such general 
election. Provided that said two days minimum 
shall not apply to voters becoming unexpectedly 
physically disabled to attend the polls. Provided 
further, that the thirty days maximum specified 
in this section above shall not apply to a qualified 
registered voter who is in the military, naval or 
other armed forces of the United States, and an 
application for an absentee ballot from such 
member of the armed or naval force shall not be 
required to be made on the form herein prescribed 
but may be informally made in writing, by card 
or letter, signed by the voter and mailed direct 
to the chairman of the county board of elections 
of the county in which voter resides. Provided 
further that the provisions of this section shall be 
in addition to and not exclusive of the method .of 
applying for ballots hereinbefore provided for. 


Such application shall be made on a blank to 
be furnished by the chairman of the county board 
of elections and shall be substantially in the fol- 
lowing form: 


Application for Absentee Voter’s Ballot 


, do hereby certify that I 
am a duly qualified voter in 
Drecitict il. x. EAcseaeecs ce Township, in the County 
Of ha ee Bae , North Carolina, and that I 
am entitled to vote in the general election to bé 
Heldttherem? on thers... Cayeoli eevee ee 
LOR cess : : 


(a) That I will be absent from the county dur- 
ing the day of the election; 

(b) That by reason of sickness, or other phys- 
ical disability, I will be unable to travel from my 
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home, or place of confinement, to the voting place 
in my precinct; 


(Strike out whichever of (a) or (b) is inappro-. 


priate) 


and I hereby make application for the official bal- 


lot, or ballots, to be voted by me in such general 
election, and that I will return said ballot, or bal- 
lots, to the official issuing the same, before the 
date of said general election. 


Dated adteersice sh. Soc Cee eee 

PaO. Address estcetenkey tea ee . 
(Signed) sic cetesh iseicostchissceteyselenssttrrerentante said 

MWiHtilGSSiia i heosicon eh eth are eee 


There shall be printed as part of the application 
a certificate to be executed by the chairman of the 
county board of elections as follows: 


Certificate of Chairman of Election Board 


| ee ag A ae a ear , chairman of the county 
feaud Of VElECHIONS wOLe tere ee eee County, 
do hereby certify that the above application was 
received <by¥ ME: FOUt vente cacti aoe ces , on the 
ee ee day of 
sonal delivery to me by the voter or by a member 
of his or her immediate family, or by mail ad- 
dressed to me; that this application is number 
ELS , and that I have delivered, or caused to 
be delivered at my direction and under my super- 
vision, in person to the said 
VOL Cl ss Olgerrecrcesste ee csaetecereet eee , a member of his or 
her immediate family, or have mailed to him, or 
her, at the designated post office address, the offi- 
cial ballot with the name of the applicant certified 
on said ballot or baliots, and that I delivered, or 
caused to be delivered at my direction and under 
my supervision, in person, or to said member of 
his or her immediate family, or mailed, to the 
voter a container envelope for said ballot, bearing 
the same number with the name of the voter and 
his voting precinct entered thereon; and that I 
also, at the-same time, furnished a return envelope, 
bearing my name and address, in which the bal- 
lot could be returned to me. 

I further certify that this application was reg- 
istered by me, in a register furnished for that 
purpose by the state board of elections, on the 
day that it was received and the ballot issued, 
and that it bears the same number on the regis- 
ter as this application and the container enve- 
lope furnished. 


(Signed )i.4 ccuet. eis nioneteaes 
ie Sd aseo See County. 
Board of Elections. 

On the back of said application there shall be 
printed §§ 163-65 and 163-66. (1939, c. 159; s. 23 
1943. Cap laessale) 

Local Modification.—Sampsou: 1941, c. 167. 

Editor’s Note.—The 1943 amendment added the second and 
third provisos to the first paragraph. 


§ 163-56. Issuance of official ballot.— Upon re- 
ceipt of such application (provided it shall be re- 
ceived not more than thirty days, nor less than 
two days prior to such general election, except as 
hereinbefore provided), the chairman of the 
county board of elections, after entering on the 
register to be supplied to him for that purpose, 
by the state board of elections, the name of the 
voter, the number of the application, the precinct 
in which the applicant certified he is a qualified 
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voter, the reason assigned as entitling the voter 
to the absentee ballot, the date of the receipt of 
the application, the date of the delivery of the 
ballot, and whether the ballot was delivered in 
person to the voter, to a member of his or her 
immediate family, or by mail, shall deliver in per- 
son, only, or to a member of his or her immediate 
family, or mail to the applicant at the designated 
post office address, an official ballot, with a con- 
tainer envelope, and a return envelope bearing 
the name, title, and address of the chairman issu- 
ing same. 

It shall be the duty of the chairman of the 
county board of elections issuing such ballot, to 
place on the back thereof, by stamp, in writing, 
or otherwise, a certificate as follows: 


I certify that this ballot was delivered in per- 
son to the voter who applied for 
same or to a member of his immediate family for 
him, or mailed to his post office address and 
whose application is on file in my office. That 
the container envelope furnished with the ballot 
bears the same number as the application upon 
which this ballot was issued. 


CSISTIE )te ace eee eee ee ee 


Chairman 


(1939 G11 159. SF 3s) 
Local Modification.—Sampson: 1941, c. 167. 


§ 163-57. Container envelopes provided for 
absentee ballots; affidavit of absent voter.—lIt 
shall be the duty of the said chairman of tlie 
county board of elections to fold the ballots, en- 
close them in the container return envelope fur- 
nished by him, which envelope shall bear on one 
side thereof, written by said chairman, the name 
of the voter, the number of the application, and 
the precinct in which the ballot is to be voted, and 
on the other side thereof the return address of the 
chairman together with a printed affidavit as 
follows: 


Affidavit of Absentee or Sick Voter 


Seen eee cere eeeeerereseseeeeses 


Seer meee eee enseeeeeeseseeeereses 


Board of Elections 


DLAtCMEO Lime rey Sores Gounivs OF , amon gee Ii 
We eee oe , do solemnly swear that I am a 
resident and qualified voter in .......... Pre- 
SHG A SOSA AE County, North Carolina; that I 
will be absent from my county on the day of the 
general election on November ...... a (Otmethat 


due to illness or physical disability I will be un- 
able to travel to the voting place on election day). 
I further swear that I made application for this 
absentee ballot, or same was made for me by 
some member of my immediate family, and that I 
marked the ballots enclosed herein, or the same 
were marked for me in my presence and accord- 
ing to my instructions. 


@ (4) <0) © @, e618 bi 6) @) Wie @ & se) 0) 0} shisha wae © s\ « af 86 «i's 


Sworn to and subscribed before me this ........ 
ebhyaoie wis fod. Sen oe alee 
Ecrl V'< mp al lip eats Wart atd tee Meare aa ais les hase + 


Signature and title of Officer. 
(Acknowledgment of servicemen’ may be taken 
before any commissioned officer). (1939, c. 159, s. 
41943 CTS Isso) 
Local Modification.—Sampson: 1941, c, 167. 
Editor’s Note.—The 1943 amendment rewrote this section. 


’ 


CH. 163. ELECTIONS AND ELECTION LAWS 


§ 163-59 


§ 163-58. Instructicns for voting absentee bal- 
lots.—In using such ballot the absent voter shall 
make and subscribe to the cppropriate affidavit 
prescribed in § .163-57, before an officer au- 
thorized by law to administer oaths, having an 
official seal, which seal shall be affixed, and in the 
presence of such officer, mark the ballot, or bal- 
lots, or cause the same to be marked in his pres- 
ence according to his instructions, and shall sign 
or cause to be signed on the back or margin of 
said ballot, or ballots, his or her name; and the 
ballot, or ballots, shall then in the presence of 
the officer be folded by the voter or attendant, so 
that each ballot will be separate and then in the 
presence of such officer be placed in the container 
envelope, and the container envelope securely 
sealed. The container, envelope, with the ballot en- 
closed, shall be placed in the return envelope and 
shall be mailed by the voter to the chairman of 
the county board of elections issuing the ballot, 
if the voter is aksent from the county. If the 
voter is within the county at the time he signs the 
affidavit and marks the ballot, the container 
envelope, with the ballot enclosed, shall be placed 
in the return envelope and mailed or delivered by 
the voter or some member of his or her family in 
person to the chairman of the county board of 
elections issuing the ballot. Such envelope con- 
taining the ballot must be in the hands of the 
chairman of the county board of elections by 
three o’clock, P. M. on the day of the general elec- 
tion. No ballots received after that time shall be 
voted or counted: Provided that in the case of 
voters who are members of the armed forces of 
the United States the signature of the Command- 
ing Officer, or any commissioned officer, of the 
voter, as witness to the execution of any certifi- 
cate required by this or any other section of this 
article to be under oath, shall have the force and 
effect of the jurat of an officer with a seal. (1939; 
c. 159, s. 5; 1941, c. 248; 1943, c. 736.) | 

Local Modification.—Sampson: 1941, c. 167. 

Editor’s Note.—The 1941 amendment added the proviso at 


the end of this section. ‘The 1943 amendment rewrote the 
second sentence and inserted the third sentence. 


§ 163-59. List of applications made in tripli- 
cate; certificate of correctness.—On the morning 
of the day before any general election, the chair- 
man of the county board of elections shall make 
a list, in triplicate, of all applications received 
by him from voters to whom he _ has 
issued absent voters ballots, and mail said list, 
with the original of all applications received _ 
by him, by registered mail, to the chairman of the 
state board of elections, at Raleigh, North Car- 
olina, and post one copy thereof at a conspicuous 
place at the courthouse door; reserving for himself 
the duplicate of said list. On said list he shall 
make, under oath, a certificate as follows: 

Net OR EE a AE a ne be , chairman of the county 
board of elections of county, 
do hereby certify that the foregoing is a list of all 
applications filed with me for absent voters bal- 
lots to be voted in the election, on the 
day of 1Q'eee2 ; and I fur- 
ther certify that I have issued ballots to no other 
persons than those listed therein, whose original 
applications are enclosed and filed herewith; and 
I further certify that I did not deliver any of the 
ballots to any other person than to the elector, 


PPrrrrreree eee eee ee 
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personally, or a member of his, or her, immediate 
family, or by mail addressed to the voter. 


CSTRTEU |. emeietee te soe. solh iactanenerreneee ae 
Chairman 


POeeeC EC CCEOSCCS Eee eee eee eer ees) 


Peer rr err reer 


day of 
Witness my hand and official seal 


Title of Officer 
(19393"c.. 159, S365°1943'c., 75) 8s..85) 

Local Modification.—Sampson: 1941, c. 167. 

Editor’s Note—The 1943 amendment struck out the 
words “on blanks furnished by the state board of elections 
for that purpose” formerly appearing after the word “‘trip- 
licate’’ in line five. 


§ 163-60. Delivery of absentee ballots and list 
thereof to registrars; list to be posted—On the 
morning of the day of a general election, the 
chairman of the county board of elections shall 
deliver, or cause to be delivered, to each registrar 
in the county, a list of all the absentee ballots 
received by him from absent voters for such pre- 
cinct, and at the same time there shall be 
delivered to the registrars all of the absentee con- 
tainer return envelopes unopened for such pre- 
cinct which the chairman has received back from 
the voters. The registrar shall post said list of 
absentee voters in a public place at the polls 
where it may be inspected by any voter, which 
list shall be posted by twelve o’clock noon on 
election day: (1939, c159,-s, 7: 1943, c-751, si 


Local Modification.—Sampson: 1941, c. 167. 
Editor’s Note.—The 1943 amendment rewrote this section. 


§ 163-61. Ballots deemed voted upon delivery 
to precinct officials; opening, depositing and re- 
cording; rejected ballots; challenges.—Absent vot- 
ers ballots shall be deemed to be voted when de- 
livered to the precinct officials, unless upon being 
opened and inspected it shall appear that the af- 
fidavit and jurat, or either, are not in due form, 
or that the name on the container envelope, the 
ballot and the chairman’s certificate do not cor- 
respond. In either of which events, 
shall not be voted, nor counted. At any time 
during the day or, if more convenient, immedi- 
ately upon the closing of the polls for the voting 
of voters in person, the recording of the absent 
voters names on the poll book and depositing the 
ballot in the ballot box shall be begun and the 
procedure shall be as follows: 

(1) The name of the voter as it appears on the 
affidavit shall be called by one of the judges of 
the elections. If it be found that he is a quali- 
fied voter of the precinct, and no challenge is 
offered to the vote, the name shall then be re- 
corded on the poll book, with the notation—“Absent 
Voter.” A judge of elections shall then open the 
envelope by slitting it with a sharp instrument 
in such manner as not to destroy, tear or oblit- 
erate any part of the affidavit; the ballot shall be 
removed from the envelope without unfolding the 
same so as to disclose how the ballot is marked, and 
if the signature of the voter on the ballot or bal- 
lots corresponds with the name on the envelope 
and with the name set out in the chairman’s cer- 
tificate on the back of the ballot, such ballot, 
without examination as to how it is marked, shall 
be deposited in the appropriate ballot box, as 
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other ballots are deposited; provided, however, 
that if the name on the envelope and the name 
on the ballot and in the chairman’s certificate on 
the back of the ballot do not correspond, or if the 
affidavit and jurat are not in due form, said bal- 
lot shall not be deposited in the ballot box, nor 
counted, but returned to its envelope and marked 
—“Rejected.” 

(2) If an absent voter’s ballot is challenged and 
the challenge is sustained, the ballot shall be re- 
turned to its envelope and marked “Challenge 
Sustained” and returned as provided for the re- 
turn of rejected ballots. 

All envelopes shall be carefully preserved, and, 
with ballots marked “Rejected” and “Challenge 
Sustained,” shall. be filed with the chairman of 
the county board of elections, at the time the re- 
turns from said precinct are filed, and shall be 
preserved, intact, by the chairman of the county 
board of elections for a period of six months, or 
longer if any contest shall then be pending con- 
cerning the validity of any of the absentee bal- 
lots so delivered to him. (1939, c. 159, s. 8.) 

Local Modification.—Sampson: 1941, c. 167. 


§ 163-62. Challenged voter granted right of 
hearing before county board—vThe absent voter, 
whose ballot has been challenged, shall, upon no- 
tice, have the right to appear before the county 
board of elections on canvass day and be given 
the opportunity to sustain the validity, and if its 
validity is sustained, his ballot shall be counted 
and added to the returns from the proper pre- 
Cinctsnes (1989 01cs 159.0s.0 95) 

Local Modification.—Sampson: 1941, ¢. 167. 


§ 163-63. Register of applications declared a 
public record.—The register of applications for 
absent voters ballots, required to be kept by the 
chairman of the county board of elections, shall 
constitute a public record and shall be opened to 
the inspection of any elector of the county, at any 
time within thirty days before and thirty days 
after any general election, or at any other time 
when good and sufficient reason may be assigned 
for such inspection. (1939, c. 159, s. 10.) 

Local Modification.—Sampson: 1941, c. 167. 


§ 163-64. Certification without administering — 
oath made misdemeanor.—Any person authorized 
to administer oaths, who wilfully signs a certifi- 
cate that any person has subscribed and sworn to 
an affidavit for use in obtaining an absent voters 
application, or absent voters affidavit, or any other 
purported affidavit referred to and required by 
this article, when, as a matter of fact, he has not 
administered the oath to such person, shall be 
guilty of a misdemeanor, and upon conviction, 
shall be fined not less than one hundred dollars 
($100.00), or imprisoned not less than sixty days, 
or both, in the discretion of the court. (1939, c. 
159; S110) 

Local Modification.—Sampson: 1941, ¢. 167. 


§ 163-65. False statements under oath made 
misdemeanor.—If any person shall willfully and 
falsely make any affidavit or statement, under 
oath, which affidavit or statement, under oath, is 
required to be made by the provisions of this ar- 
ticle, such person shall be guilty of a misde- 
meanor, and upon conviction, shall be punished 
by a fine of not less than one hundred dollars 
($100.00), or imprisoned for not less than sixty 
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days, or both, in the discretion of the court. (1939, 
Coelho Ss se125) 
Local Modification.—Sampson: 1941, c. 167. 


§ 163-66. False statements not under oath made 
misdemeanor.—If any person, for the purpose 
of obtaining or voting any official ballot here- 
under, shall willfully sign any printed or writ- 
ten false statement which does not purport to be 
under oath, or which, if it purports to be under 
oath, was not duly sworn to, such person shall be 
guilty of a misdemeanor, and upon conviction, 
shall be fined not less than one hundred dollars 
($100.00), or imprisoned not less than sixty days, 
or both, in the discretion of the court. (1939, 


1 655159, a. 13.) 


Local Modification—Sampson: 1941, c. 167. 


§ 163-67. Custody of applications, ballots, etc. 
—The chairman of the county board of elections 
in each county shall be the sole custodian of 
blank applications for absent voters ballots, the 
official ballots, blank certificates and envelopes, 
and he shall issue same only in strict accordance 
with the provisions of this article. The issuance 
of such absent voters ballots is the responsibility 
and duty of the chairman of the county board of 
elections. Blank applications for absent voters 
ballots may be delivered to any elector applying 
for same. He shall keep all records and make all 
reports, promptly, required by him by the terms 
of this article. 

The wilful violation of the terms of this section 
shall constitute a misdemeanor, and upon convic- 
tion, the offender shall be fined not less than one 
hundred dollars ($100.00), or imprisoned not less 
than sixty days, or both, in the discretion of the 
CoUurtumel Ga9unGs 15 957'S8 14>) 

Local Modification.—Sampson: 1941, c. 167. 


§ 163-68. Violations not otherwise provided for 
made misdemeanor.— If any person shall will- 
fully violate any of the provisions of this article, 
or willfully fail to comply with any of the pro- 
visions thereof, for which no other punishment is 
herein provided, such person shall be guilty of a 
misdemeanor, and upon conviction, shall be fined 
not less than one hundred dollars ($100.00), or 
imprisoned not less than six months, or both, in 
the discretion of the court. (1939, c. 159, s. 15.) 

Local Modification.—Sampson: 1941, ¢. 167. 


§ 163-69. Reports of violations to attorney 
general and solicitor.—It shall be the duty of the 
state board of elections to report to the attorney 
general of North Carolina, and to the solicitor of 
the appropriate judicial district, any violation of 
this article, or the failure of any, person charged 
with a duty hereunder to comply with and per- 
form such duty, and it shall be the duty of the 
solicitor to cause such person to be: Seas 
therefor. (1939, c. 159, s. 16.) 

Local Modification.—Sampson: 1941, c. 167. 


Art. 11. Absentee Voting in Primaries by 
Voters in Military and Naval 
Service. 


§ 163-70. Voting by persons in armed forces; 
act void upon repeal of Selective Service Act. — 
Any qualified voter entitled to vote in the primary 
of any political party, who, on the date of such 
primary, is in the military, naval or other armed 
forces of the United States may vote in the pri- 
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mary of the party of his affiliation in the manner 
as hereinafter provided. 

This act shall be null and void on or after the 
repeal of the Selective Service Act of one thou- 
sand nine hundred and forty by the Congress of 
the United States of America. (1941, c. 346, ss. 
1, 1-a.) 

Editor’s Note.—For comment on this enactment, see 19 
N. C. Law Rev. 480. 


§ 168-71. Application for ballot; blanks fur- 
nished; name of applicant and other informa- 
tion entered on register.—Such voter at any time 
before the date of the primary may make an. ap- 
plication in writing duly signed by him or signed 
in his name by a member of his immediate family 
(wife, brother, sister, parent or child) to the 
chairman of the county board of elections of his 
county for an official primary ballot of the party 
of his affiliation as shown by the party primary 
registration books. 

Said application shall show the precinct in 
which the applicant is registered and entitled to 
vote and the company or other armed unit of 
which he is a member. 

The county board of elections shall furnish 
appropriate application blanks to any such voter 
or the immediate family of such on request. ‘The 
application, however, shall not be required to be - 
on such form but may be informally made in 
writing signed by the voter or signed in his name 
by a member of his immediate family as herein 
defined. 

Upon the receipt of such application the chair- 
man of the county board of elections of the 
county of the voter’s residence shall enter on a 
register kept for that purpose the name of the 
applicant, his party affiliation and the precinct in 
which applicant is entitled to vote as shown by 
the application. (1941, c. 346, ss. 2, 3.) 


§ 163-72. Ballot mailed to applicant; form of 
certificate on ballot.—The chairman of the county 
board of elections after registering said applica- 
tion shall mail to the applicant the official primary 
ballot of the political party with which the appli- 
cant is affiliated, certifying on said ballot that it 
was furnished to the voter, naming him, whose 
application for the ballot was made to the chair- 
man of the county board signing the same. 

On the back of the ballot a certificate shall be 
printed in the following words: 


egy Sie pee inka sk , a duly registered Demo- 
crat—Republican (Strike whichever is inappro- 
DLIALC) Glnewe elen.-Pege Precincts Gea ie County. 


do hereby certify that I am a qualified voter of 
said Precinct; that I am in the Armed forces of 
the United States, a member of .......... Com- 
pany or unit and am sending this ballot duly 
marked by me to the Chairman of the County 
Board of Elections of the County of my residence 
to be voted in the forthcoming Primary of said 
party. 

Witness my hand in the presence of my com- 
manding officer this the ...... davrottrtcen aon ; 
SO ce 


Witnesses: 


ois bole evel e bi 6 6 6.0 8 0 © le Cbs ee le 6 


Oy ae 60 6.6.0 5 10 6 6 6.6 el ene bhe @ 8) 5 


Title and Unit. 
(1941, c. 346, ss. 4;%5.) 
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§ 163-73. Envelope for return of ballot—The 
chairman of the county board of elections shall 
send with the official ballot an envelope for the 
return of the ballot addressed to the chairman and 
having printed thereon the following form: 

This envelope contains the ballot of 
a member of the Armed forces of the United 
StatesmtombpemvOved sil an rier ae Precinct, 
ae ee County, in the Primary of the 
Party to be held on the day of 
TS a 


O10 6 18 101.6. SIH and, 


coor eee 
3.6 6 «6 © ws b76' 6 


Oi ara eo forts) BIRO? Ole Gwe 16)'e € MELE Le ene) s ous ue 


Signature of Voter. 
(1941, c. 346, s. 6.) 


§ 163-74. Voting of ballots; delivery to ap- 
propriate precincts, unchallenged ballots deposited 
and counted.—The voter receiving said ballos 
may vote same by properly marking the ballot, 
completing the certificate on the back thereof and 
signing his name to said certificate in the presence 
of his commanding officer or a commissioned 
officer who shall sign his name thereto as witness 
to the signature of the voter. 

The ballot shall then be placed in the envelope 
furnished, securely sealed, the voter completing 
and signing the certificate on the back of the 
envelope and mailing the same to the chairman 
of the county board of elections by United States 
mail. 

The chairman of the county board of elections 
on the day of the primary shall deliver or cause 
to be delivered to the appropriate precinct all pri- 
mary ballots received by him from members of 
the armed forces of the United States. Said bal- 
lots shall be delivered in the envelope in which 
received and without the seals being broken. 

All ballots delivered to the precinct officials by 
the chairman of the county board of elections shall 
be deemed voted at three o’clock on the day oft 
the primary except such as may have been suc- 
cessfully challenged. Such ballot shall not be 
woted, however, unless the voter is duly registered 
on the primary books of the political party in 
whose primary he offers to vote. 

At any time after three o’clock or the close of 
the polls all unchallenged ballots shall be depos- 
ited in the appropriate ballot box and counted as 
and in the same manner as other ballots are 
counted. (1941, c. 346, ss. 7-10.) 


§ 163-75. Preservation of envelopes in which 
ballots transmitted—The precinct officials with 
the returns of the primary shall deliver to the 
chairman of the county board of elections all 
envelopes from which absentee pallots have been 
voted and said envelopes with all applications re- 
ceived by the chairman of the county board of 
elections on which he has issued ballots shall be 
preserved for at Jeast six months after the pri- 
mary and longer if there should be reason or ne- 
cessity therefor. (1941, c. 346, s. 11.) 


§ 163-76. Register of ballots a public record; 
posting list—The register of the ballots issued by 
the chairman shall be a public record open to in- 
spection by any voter of the county at any time. 

A list of all ballots received at a precinct to be 
voted therein shali be posted at a conspicuous 
place about the polls as soon as practical after 
receipt of the ballots and before they are voted. 
(1941, c. 346, ss. 12, 13.) 


§ 163-77. Unlawful voting made misdemeanor. 
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—Any person who shall vote or attempt to vote 
absentee ballot in any primary, not then being a 
member of the armed forces of the United States, 
shall be guilty of a misdemeanor and punished by 
fine of not more than two hundred dollars 
($200.00) or imprisoned for not more than six 
months or both in the discretion of the court. 
(1941, c. 346, s. 14.) 


Art. 11A. Absentee Registration and Voting 
in General Elections by Persons in Mili- 
tary or Naval Service. 


§ 163-77.1. Persons in armed forces may 
register and vote by mail under article—Every 
individual absent from the county of his residence 
and serving in the lahd or naval forces of the 
United States, including the members of the army 
nurse corps, the navy nurse corps, the women’s 
navy reserve, and the women’s army auxiliary 
corps and merchant marine, who is eligible to 
register for and is qualified to vote at any election 
held under the laws of this state, shall be entitled 
to register and vote in the manner hereinafter 
provided. (1943, ¢,, 503, s./1,) 


§ 163-77.2. Application made to secretary of 
state; transmitted to chairman of county elec- 
tion board.—Such absent member of the United 
States armed forces, absent from his residence 
county, may make an application, in writing, at 
any time prior to an election on the form pre- 
scribed in Public Law seven hundred and twelve 
of the Seventy-seventh Congress, to the secretary 
of state, for absentee ballots to be voted in the 
election, and the secretary of state shall, after 
making a record of the name and residence of 
such applicant, transmit such application to the 
office of the state board of elections. The state 
board of elections shall, after the receipt of such! 
application from the secretary of state, transmit! 
said application to the chairman of the county 
board of elections of the county in which appli- 
cant resides, with all necessary instructions to 
said county chairman as to his duties hereunder. 
(1943, c. 503, s. 2.) 


§ 163-77.3. Duties of county chairman upon 
receipt of application; registration and issuance of 
absentee ballots—It shall be the duty of the 
chairman of the county board of elections upon 
receipt of said application from the state board of 
elections to: 

(a) If the applicant is found by the chairman of 
the county board of elections to be registered in 
the registration book of the precinct in which 
applicant advises he is residing, the said chairman 
shall mail such applicant one official absentee 
ballot of each kind being used in the election, to- 
gether with a container return envelope for the 
return of the ballot the same as required by § 163- 
BY ie 

(b) If the applicant is found by the chairman 
not to be registered in the registration book of 
the voting precinct in which the — applicant 
declares he is residing, upon the chairman deter- 
mining the resident precinct of such applicant and 
that he is eligible under article six of the state 
constitution and the statutory laws relating 
thereto to be registered, then the said chairman 
may register such applicant in the registration 
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book furnished and kept by him under the provi- 
sions of § 163-56 according to precincts. | 
When the chairman of the county board of 
elections has registered said applicant in said 
registration book, he shall thereupon mail to the 
applicant one official absentee ballot of each kind 
being used in the election, including candidates 
for all federal, state, district, county and local 
offices and for constitutional amendments, to- 
gether with a container return envelope for the 
return of the ballots to the chairman the same as 
required by § 163-57. (1943, c. 503, s. 3.) 


§ 163-77.4. Chairman to prepare list of persons 
registered; list to be posted at precinct.—The 
chairman of the county board of elections shall 
prepare in duplicate a list of the names of all per- 
sons who have applied for absentee ballots under 
the said federal act and whose names he has 
registered on said absentee registration book: 
One copy of this list shall be delivered by said 
chairman, together with a copy of the list of 
names of all other absentee ballots which he is 
required by § 163-60 to deliver, to the registrar of 
each precinct on the morning of the election, 
which shall be posted by the registrar in a public 
place at the voting precinct where it may be in- 
spected by any voter. This list shall be entitled 
“List of applicants under the federal act for 
absentee ballots registered by chairman of the 
county board of elections.” One copy shall be 
kept by such chairman. (1943, c. 503, s. 4.) 


§ 163-77.5. List constitutes valid registration; 
names not to be placed on regular registration 
books.—The chairman of the county board of 
elections’ list as delivered to the registrars of the 
various precincts shall constitute the only pre- 
cinct registration of the members of the armed 
forces registering under the provisions of this 
article, and the posting of such list by the regis- 
trar at the precinct shall be sufficient to validate 
the ballots of such absentee voters when such 
ballots are in all other respects regular, and the 
registrars shall not register on the regular elec- 
tion registration books of the precincts the names 
of such voters registered under the provisions of 
this*article. (1943, c. 503, s. 5.) ) 


§ 163-77.6. Chairman may register qualified per- 
sons who apply by mail direct to him for an 
absentee ballot—lIf an unregistered applicant for 
an absentee ballot in the said armed forces applies 
in writing direct to the chairman of the county 
board of elections instead of through the secre- 
tary of state, the said chairman may likewise 
register said applicant in his registration book 
and mail him the absentee ballot if the chairman 
determines that said applicant is qualified to 
register under article six of the state constitution 
and the statutory laws enacted relating thereto! 
and shows that he or she is a member of the 
United States armed forces as above described in 
§ 163-77.1. (1943, c. 503, s. 6.) 


§ 163-77.7. Article 10 on absentee voting appli- 
cable except as otherwise provided herein.—Ex- 
cept as herein otherwise provided, the provisions 
of article 10 of this chapter, relating to absentee 
voting .in general elections, shall apply as to the 
form of the absentee ballot, the certificates, 
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envelopes, and manner of depositing and voting 
of such ballots, counting of ballots and certifying 
results, et cetera. (1943, c. 503, s. 7.) 


§ 163-77.8. State election board to supervise 
administration of article; power to make regula- 
tions.—The state board of elections is hereby 
given full power and authority to supervise the 
administration of this article, and in case sufficient 
provisions may not appear to have been made 
herein, said board of elections may make such 
reasonable rules and regulations as are necessary 
to carry out the true intent and purpose of this 
article, not in conflict with the provisions of the 
law relating thereto. (19438, c. 503, s. 8.) > 


§ 163-77.9. Application by Congress of federal 
act to primary elections; power of state board to 
conform thereto.- In the event the Congress of 
the United States should change the provisions of 
the federal law by extending its provisions to 
apply to primary elections as well as to general 
elections, or should otherwise amend the law per- 
taining to the same, the state board of elections is 
hereby given sufficient power and authority to 
promulgate whatever rules and regulations it may 
deem necessary to conform thereto, including 
making the provisions of this article applicable to 
primary elections the same as to general elections. 
(1943, c. 503, s. 9.) 





§ 163-77.10. Printing and distribution of absen- 
tee ballots and supplies.—In order to fully carry 
out the purposes and intentions of this article, the 
state board of elections and the various county 
boards of elections, as the case may be, are au- 
thorized, empowered and directed to have printed, 
and in the hands of the proper election officials, 
all necessary ballots, together with the container 
return envelope, not later than the first day of 
August immediately preceding the ensuing gen- 
eral election, and in the event this article is made 
applicable to primary elections, not later than ten 
days after the time has expired for the filing fon 
candidacy by county officers. (1943, c. 503, s. 10.) 


§ 163-77.11. Expenses of administering article; 
how paid—The expenses of administering the 
provisions of this article by the state board of 
elections shall be paid for by allotment from the 
state contingency and emergency fund, unless or 
until the same is paid by the federal treasury 
under the provisions of the said federal act. (1943, 
GanOs se 11.) 


§ 163-77.12. Article inapplicable to persons after 
discharge from service; re-registration required. 
— Upon any member of the armed forces, as 
hereinbefore defined, being discharged therefrom, 
he or she shall no longer be entitled to the bene- 
fits of the provisions of this article, and if such 
person registered under the provisions of this art- 
icle, he or she shall be required to re-register in’ 
person the same as any other person before being 
entitled to vote in any election. . (1943, c. 503, s. 
12.) 

Art. 12. Challenges. 


§ 163-78. Registrar to attend polling place for 
challenges.—It shall be the duty of the registrar 
to attend the polling place of his township or pre- 
cinct with the registration books on Saturday pre- 
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ceding the election, from the hour of nine o’clock 
a. m. till the hour of three o’clock p. m., when and 
where the said books shall be open for the inspec- 
tion of the electors of the precinct or township, 
and any of said electors shall be allowed to ob- 
ject to the name of any person appearing on said 
books. In case of any such objection, the regis- 
trar shall enter upon his books, opposite the name 
of the person so objected to, the word ‘“Chal- 
lenged,” and shall appoint a time and place, before 
the election day, when he, together with the 
judges of election, shall hear and decide said ob- 
jection, giving personal notice of such challenge 
to the voter so objected to; and if for any cause 
personal notice cannot be given, then it shall be 


sufficient notice to leave a copy thereof at his res- 


idence: Provided, nothing in this section shall 
prohibit any elector from challenging or objecting 
to the name of any person registered or offering 
to register at any time other than that above spec- 
ified. If any person so challenged or objected to 
shall be found not duly qualified, the registrar 
shall erase his name from the books. (Rev., s. 
433992908) CINSO, SwlGe* Cyr QntsoT2)) 

Absence of Officer in Charge for a Short Time.—That one 
of the officers appointed to conduct an election was absent a 
short time from the polls, during which time no vote was 
cast and the ballot boxes were not tampered with, nor was 
any opportunity afforded for tampering with them, does not 
vitiate the election. State v. Nicholson, 102 N. C. 465, 9 
Sok. 545: 

Remedy for Irregular RegistrationmWhere it is alleged 
that the registration of voters in a primary municpial elec- 
tion was irregular and fraudulent, and the plaintiffs seek 
mandamus to compel a proper registration, and the stat- 
ute and the charter of the city under which the election is 
to be held provided for challenge to voters so registered, 
mandamus being a proceeding in equity will not be issued, 
there being an adequate remedy at law by way of challenge 
provided by statute. Glenn vy. Culbreth, 197 N. C. 675, 676, 
152 S,_E.. 332. 

§ 163-79. How challenges heard. — When any 
person is challenged, the judges and registrar sha!! 
explain to him the qualifications of an elector, and 
shall examine him as to his qualifications; and if 
the person insists that he is qualified and shall 
prove his identity with the person in whose name 
he offers to vote, and his continued residence in 
the precinct since his name was placed upon the 
registration list, as the case may be, by the testi- 
mony, under oath, of at least one elector, one of 
the judges or the registrar shall tender to him the 
following oath or affirmation: 

You do solemnly swear (or affirm) that you 
are a citizen of the United States; that you are 
twenty-one years old, and that you have resided in 
this state for one year, and in this precinct (ward 
or township) for four months next preceding this 
election, and that you are not disqualified from 
voting by the constitution and laws of this state; 
that your name is (here insert name given), and 
that in such name you were. duly registered as a 
voter of this township; and that you are the iden- 
tical person you represent yourself to be, and that 
you have not voted in this election at this or any 
other polling place. So help you, God. 

And if he refuses to take such oath, when ten- 
dered, his vote shall be rejected; if, however, he 
does take the oath when tendered, his vote shall 
be received: Provided, that after such oath or af- 
firmation shall have been taken, the registrar and 
judges may, nevertheless, refuse to permit such 
person to vote, unless they be satisfied that he is a 
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legal voter; and they are hereby authorized to ad- 
minister the necessary oaths or affirmations to all 
witnesses brought before them to testify to the 
qualification of a person offering to vote. When- 
ever any person’s vote shall be received, after hav- 
ing taken the oath or affirmation prescribed in 
this section, the registrar or one of the judges 
shall write on the poll books, at’ the end of such 
person’s name the word “Sworn.” The same pow- 
ers as to the administration of oaths and affiirma- 
tions and the examination of witnesses, as in this 
section granted to registrars and judges of elec- 
tion, may be exercised by the registrars in all 
cases where the names of persons registered or 
offering to register are objected to. (Rev., s. 
4340: 1901, c. 89, s..22; Ex. Sess. 1920, c. 93, s. 3 
DV Soo re.) 


§ 163-80. Challenge as felon; answer not used 
on. prosecution. — If any person is challenged as 
being convicted of any crime which excludes him 
from the right of suffrage, he shall be required to 
answer any question in relation to such alleged 
conviction; but his answer to sttch questions shall 
not be used against. him in any criminal prosecu- 
tion. (Rev., s: 3388; 1901; cy 89, -s. 71: C..S. 59745 


Art. 18. Conduct of Elections. 


§ 163-81. Special elections.—Every election heid 
in pursuance of a writ from the governor shall be 
conducted in like manner as the regular biennial 
elections, so far as the particular case can be gov- 
erned by general rules, and shall, to all intents 
and purposes, be as legal and valid, and subject 
the officers holding and the persons elected to the 
same penalties and liabilities as if the same had 
been held at the time and according to the rules 
and regulations prescribed for the regular biennial 
elections. (Rev., s. 4341; 1901, c. 89, s. 75; C:7S) 
5975.) 


§ 163-82. Power of election officers to maintain 
order.—The registrar and judges of election in 
each ward or precinct, the board of elections of 
each county, and the state board of elections shall 
respectively possess full power and authority to 
maintain order, and to enforce obedience to their 
lawful commands during their sessions, respec- 
tively, and shall be constituted inferior courts for 
that purpose, and if any person shall refuse to 
obey the lawful commands of any such registrar 
or judges of election, county boards of elections, 
or state board of elections, or by disorderly 
conduct in their hearing or presence shall inter- 
rupt or disturb their proceedings, they may, by an 
order in writing, signed by their chairman, and 
attested by their clerk, commit the person so of- 
fending to the common jail of the county for a 
period not exceeding thirty days, and such order 
shall be executed by any sheriff or constable to ” 
whom the same shall be delivered, or if a sheritf 
or constable shall not be present, or shall refuse 
to act, by any other person who shall be 
deputed by such state or county boards of elec- 
tions in writing, and the keeper of such jail shall 
receive the person so committed and safely keep 
him for such time as shall be mentioned in the 
commitment. (Rev., s. 4376; 1901, c. 89, s. 72; C. 
S. 5977.) 


§ 163-88. Voter may deposit his own ballot. — 
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The ballot may be deposited for the voter by the 
registrar, or one of the judges of election, or the 
voter may deposit it if he -chooses. (Rev.,  s. 
4343: 1901, c. 89, s. 24; C. S. 5979.) 


Choice as to Voting.—The provisions of our State Constitu- 
tion, Art. VI, sec. 6, making the distinction that the elector 
shall vote by ballot, and an election by the General As- 
sembly shall be viva voce, gives under our statute, the elec- 
tor the choice to deposit his own ballot secretly, or to de- 
clare his choice openly when depositing it, or to have the 
registrar, or one of the judges of election, deposit it for him. 
Jenkins v. State Board, 180 N. C. 169, 104 S. E. 346. 


Art. 14. Counting of Ballots; Precinct Returns; 
Canvass of Votes and Preparation of Ab- 
stracts; Certification of Results by 
County Board of Elections. 


§ 163-84. Proceedings when polls close; count- 
ing of ballots.— At the time for closing the polls 
the registrar shall announce that the polls are 
closed, but any qualified electors who are in the 
process of voting, or are in line within the voting 
enclosure waiting to vote, shall be allowed to vote 
before the polls close. After the polls are closed 
the registrar shall then proceed to open one ba!- 
lot box at a time for the purpose of counting the 
ballots in that box in the presence of all election 
officials, witnesses and watchers, if there are any 
present. 

The counting of ballots shall be conducted as 
follows: One of the’ ballots shall be taken out of 
the ballot box by one of the judges and opened in 
full view of all the judges and witnesses. If the 
judges and registrar all agree as to how the ballot 
shall be counted, one of them shall place it where 
it can be seen by any one present and shall read 
aloud distinctly the names of the candidates voted 
for and the vote on any issue submitted; and the 
tally-man shall tally the same directly on the tally 
sheets. In the event the registrar and judges 
cannot agree as to how the ballot shall be counted, 
such ballot shall not be counted, but shall be placed 
in an envelope and marked “disputed ballots” and 
returned to the county board of elections. 

No ballot shall be counted which is marked con- 
trary to law, except that no ballot shall be rejected 
for any technical error unless it is impossible to 
determine the voter’s choice. 


The counting of ballots shall be continuous until 
completed. From the time the ballot box is opened 
and the count of votes begun, until the votes are 
counted and returns are made out, signed and cer- 
tified as herein required, and given to the presiding 
judge or registrar for delivery to the county board 
as required herein, the registrar and judges of elec- 
tion in each precinct shall not separate, nor shall 
a registrar or judge leave the polling place ex- 
cept from unavoidable necessity. In case of ill- 
ness or unavoidable necessity, the board of elec- 
tions may. substitute another qualified person for 
any precinct official so incapacitated. (1933, c. 165, 
s. 8.) 

Editor’s Note—vThe following cases were decided under 
section 5983 of the Consolidated Statutes, now repealed, 
which provided for the counting of ballots. These cases 
seem applicable to the present law as the provisions of 


former section 5983 are substantially set forth in the instant 
section. 

Counting by Other Persons than the Officers of Election.— 
While it is irregular to permit other persons than the of- 
ficers of election to count the ballots, yet, unless it appears 
affirmatively that the count was not correct, that fact will 
not be allowed to vitiate the election, especially when the 
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judges accepted and certified the result thus ascertained as 
true. State v. Calvert, 98 N. C. 580, 4 S. KE. 127. 

Effect of Vcting for Too Many Candidates.—The statute 
does not contemplate throwing out the whole ballot for vot- 
ing one ticket for too many candidates, its language distin- 
guishing between the ballot and the ticket, of several of 
which (each office voted for being a separate ticket on the 
same ballot) the ballot is made up. Hence a ballot for one 
claiming the office of register of deeds, thrown out because 
containing two unmarked names, instead of one, for the 
office of recorder of the county, was improperly rejected as 
a vote for register, the elector’s choice for such office being 
properly indicated. Bray v. Baxter, 171 N. C. 6, 8 S. E 
163. 

A ballot the only defect of which was that it contained 
unmarked names of four persons for the office of county 
commissioner, while only three commissioners were to be 
elected, was improperly rejected. Bray v. Baxter, 171 N. C. 
6, 86).S:; EB. 163. 

Two Candidates with the Same Name—Evidence of Identi- 
fication.—If there be two candidates for different offices hav- 
ing the same name, and a ticket be found in the ballot box 
having that name and no other on it, it may be proved by 
extrinsic evidence for which of the candidates it was given. 
Wilson v. Peterson, 69 N. C. 113. ; 


§ 163-85. How precinct returns are to be made 
and canvassed.—When the results of the counting 
of the ballots have been ascertained, such results 
shall be embodied in a duplicate statement to be 
prepared by the registrar and judges on forms 
provided by the county board of elections and cer- 
tified to by said officers. One of the statements of 
the voting in the precinct shall be placed in a sealed 
envelope and delivered to the registrar or judge 
selected by them for the purpose of delivery to 
the county board of elections, at its meeting to be 
held on the second day after the election or pri- 
mary. The other duplicate statement shall be 
mailed by one.of the other precinct election offi- 
cers to the chairman of the county board of elec- 
tions immediately. 

The county board of elections shall meet on the 
second day next after every primary or election, 
at eleven o’clock A. M. of that day, at the court- 
house of the county, for the purpose of canvassing 
the votes cast in the county and the preparation 
of the county abstracts. Any registrar or judge 
appointed to deliver the certified precinct returns 
who shall fail to deliver those returns at the meet- 
ing of the county board of elections by twelve 
o'clock A. M. on the day of such board meeting 
shall be guilty of a misdemeanor, unless for illness 
or good cause shown for such failure. In the 
event any precinct returns have not been received 
by the county board by twelve o’clock A. M. on 
the first day of its meeting, or if any returns are 
incomplete or defective, it shall have authority to 
dispatch an officer to the residence of such precinct 
officials for the purpose of securing the proper re- 
turns for such precinct. (1933, c. 165, s. 8.) 

Editor’s Note.—This section and § 163-86 were rewritten 
by acts of 1933, by abolishing the county -board of canvass- 
ers and assigning the duties of canvassing the returns, pre- 
paring the abstracts and certificates of the results of the 


elections. to the county board of elections. See 11 N. C. 
Law Rev. 228. 


§ 163-86. County board of elections to canvass 
returns and declare results——The county board of 
elections at their said meeting required to be held 
on the second day after every primary or election, 
in the presence of such electors as choose to at- 
tend, shall open the returns and canvass and judi- 
cially determine the results ‘cf the voting in the 
respective counties, stating the number of legal 
ballots cast in each precinct for each candidate, 
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the name of each person voted for and the politi- 
cal party with which he affiliated, and the number 
of votes given to each person for each different 
office, and shall sign the same. The said county 
board of elections shall have the power and au- 
thority to judicially pass upon all facts relative to 
the election, and judicially determine and declare 
the result of the same. And they shall have power 
and authority to send for papers and persons and 
examine the same, and to pass upon the legality 
of any disputed ballots transmitted to them by any 
precinct officer, © (1933,"c, 165s, 8-) 


Editor’s Note.—The cases below were decided before this 
section was rewritten in 1933 and the duties of the board 
of canvassers assigned to the board of elections. However, 
they seem applicable to the present law. 

Judicial Powers of Board of Canvassers.—The county board 
of canvassers are vested with statutory authority to judi- 
cially pass upon all facts relative to the election and to ju- 
dicially determine and declare the results, and with the 
exercise of this discretion the courts will not interfere, ex- 
cept in an action to try title to the office by quo warranto. 
However, since by the Federal Constitution, Art. I, § 5, 
power is given to both houses of Congress to pass upon the 
election of members, an action in the nature of quo war- 
ranto can not be brought to determine which candidate 
was elected to Congress. Britt v. Board, 172 N. C. 797, 90 
S2b.) L005: 

In the dissenting opinion of Rowland v. Board, 14 N. 
G78, 113 S.\E. 629, Clark; C:*J., “said: ““‘In’ ‘this section 
the power and authority of the county board are broad- 
ened to judicially pass upon all facts relative to the elec- 
tion, not merely the returns, and to judicially determine 
and declare the results of the same. So that what the 
court below has held to be the whole duty of the board 
is stated by the Legislature to be in addition to the 
larger duty of passing upon “all facts’? relative to the 
election, and there is the still further judicial function 
of sending for ‘“‘papers and persons’ and f{‘examining the 
same.” 

The returns made by the precinct officials constitute but 
a preliminary step in ascertaining the results of an election, 
and such returns must be canvassed and declared by the 
board of canvassers as an essential part of the election ma- 
chinery, which board, after: judicially determining the re- 
sults, must issue a certificate of election to the successful 
candidate upon which he may qualify and enter into the 
discharge of the duties of the office. State v. Proctor, 221 
Na Cri6l, 19S: Ba i@d)234: 

Returns Prima Facie Correct.—In proceedings in the na- 
ture of a quo warranto, to determine the respective rights 
of the parties contesting for an office, the result of the elec- 
tion, as declared by the county board of canvassers, must 
be taken as prima facie correct. State v. Jackson, 183 N. 
C605 sed 10.20) Be 5093. 


Same—Subject to Collateral Attack.—The decision or judg- 
ments of the county board of canvassers are not of such con- 
clusiveness of finality as to “exclude collateral attack, and 
the use of the word “judicially” in this section does not 
affect the construction. State v. Midgett, 151 N. C. 1, 65 S. 
E. 441. 

The correctness of the result of the election of a clerk of 
the superior court, determined and declared by the county 
board of canvassers, can be investigated, passed upon and 
determined in a civil action in the nature of a quo warranto, 
and such is the proper remedy. State v. Midgett, 151 N. C. 
P65 oS 44s 

Jurisdiction of Superior Court for Quo Warranto Not 
Ousted.—The act of the county canvassers in declaring the 
result of an election to public office, under this section, can- 
not have the effect of ousting the jurisdiction of the Superior 
Court in quo warranto or information in the nature thereof. 
Harkrader v. Lawrence, 190 N. C. 441, 130 S. E. 35. 


Mandamus to Reconvene Board of Canvassers.—As_ to 
whether a board of canvassers can be compelled by manda- 
mus to reconvene after its final adjournment, quaere; and 
semble, it can be done theretofore only for the purpose 
of requiring it to complete.its labors, but not to reconsider 
its action. Britt v. Board, 172 N. C. 797, 90 S. E. 1005. 


Supplementary Returns after Adjournments of Registrar 
and Poll-holders.—Additional or supplemental returns made 
up by the county board of canvassers after the registrar and 
poll-holders had fully performed their duties and adjourned, 
and without calling them together for reconsideration as a 
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body, should not be given effect by the courts. Britt v. 


Board, 172 N. C. 797, 90 S. E. 1005. 

Cited in State v. Proctor, 221 N. C. 161, 19 S. EF. (2d) 
234, 

§ 163-87. What returns placed on same abstract. 
—The abstract of votes for each of the following 
classes of officers shall be made on a different 
sheet: : 

1. President and vice president. 

2. Governor and all state officers; justices of the 
supreme court; judges of the superior court; .and 
United States senator. 

8. Representatives in congress. 

4. Solicitor.» : 

5. Senators and representatives of the general 
assembly. 

6. County officers. 

7. Township officers. 

(193.0 7.CarL65s (s.78.) 


§ 163-88. Preparation of original abstracts; 
where filed—When the canvass has been com- 
pleted, the county board of elections shall prepare 
on forms furnished by the state original state- 
ments of the results showing: 


1. Upon a single sheet an abstract of votes for 
president and vice-president of the United States, 
when a presidential election is held. 

2. Upon another sheet an abstract of votes for 
Governor, and all state officers, judges of the su- 
preme court, judges of the superior court and 
United States senator. 

8. Upon another sheet an abstract of votes for 
representatives to congress. ; 

4. Upon another sheet an abstract of votes for 
solicitor. 

5. Upon another sheet an abstract of votes for 
state senators and representatives in the general 
assembly. 

6. Upon another sheet an abstract of votes for 
county officers. 

7. Upon another sheet an abstract of votes for 
township officers for each township in the county. 

8. Upon another sheet an abstract of votes for 
all constitutional amendments and _ propositions 
submitted to the people. Each of these abstracts 
shall be so prepared as to show the total number 
of votes cast for each candidate of each political 
party for each office in each precinct in the county. 

Each of these original abstracts shall be signed 
by the members of the county board of elections 
with their certificate as to their correctness, and 
each of the original abstracts together with the 
original precinct returns shall be filed with the 
clerk of the superior court to be recorded in the 
permanent file in his office. (1933, c. 165, s. 8.) 





§ 163-89. Duplicate abstracts to be sent to state 
board of elections; penalty for failure to comply.— 
When the county boards of elections ‘shall have 
completed the original abstracts, they shall also 
prepare separate duplicate abstracts for all offices 
for which the state board of elections is required 
to canvass the votes and declare the results, 
which shall include the following: For pres- 
ident and vice-president; for state officers and 
United States senator; for representatives to con- 
gress; for solicitors; and for state senators in sen- 
atorial districts composed of more than one county; 
and for amendments and propositions submitted. 

When said duplicate abstracts shall have been 
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prepared, the county board of elections shall sign 


an affidavit on each abstract that they are true, 


and correct; then the chairman of said board shall 
mail said duplicate abstracts, within five days after 
the primary or election is held, to the chairman 
of the state board of elections at Raleigh, so that 
said abstracts shall be received by the chairman of 
the state board of elections within one week after 
the primary or election. 

The chairman of the county board of elections, 
failing or neglecting to transmit said abstracts to 
the chairman of the state board of elections with- 
in the time above prescribed shall be guilty of a 
misdemeanor and subject to a fine of one thousand 
dollars: Provided, that the penalty herein pre- 
scribed shall not apply where said aforesaid officer 
was prevented from performing the duties here- 
in prescribed because of sickness or other unavoid- 
able delay, but the burden of proof shall be on such 
officer to show that his failure to perform his said 
duties was due to sickness or unavoidable delay. 
O33 CLD .8Sac.) 


§ 163-90. Clerk of superior court to send state- 
ment of votes to secretary of state in general elec- 
tion.—In a general election, the clerk of the su- 
perior court shall, within two days after the orig- 
inal abstracts are filed in his office’ by the county 
board of elections, certify under his official seal to 
the secretary of state, upon blanks furnished to 
him by the state for that purpose, a statement of 
the votes cast in his county for all national, state 
and district officers, and for and against constitu- 
tional amendments and propositions submitted to 
the people. The clerk of superior court shall at 
the same time also certify under his official seal to 
the secretary of state a list of all the persons voted 
for as members of the state senate and house of rep- 
resentatives and all county officers, together with 
the votes cast for each and their postoffice address. 

The clerk of the superior court, failing or neg- 
lecting to transmit these returns to the secretary of 
state within the time herein provided, shall be sub- 
ject to a fine of five hundred dollars and be guilty 
of a misdemeanor: Provided, that the penalty here- 
in prescribed shall not apply where said aforesaid 
officer was prevented from performing the duties 
herein prescribed because of sickness or other 
unavoidable delay, but the burden of proof shall 
be on such officer to show that his failure to per- 
form his said duties was due to sickness or un- 
avoidable delay. (1933, c. 165, s. 8.) 


§ 168-91. Who declared elected by county 

board; proclamation of result—In the general 
election, the person having the greatest number of 
legal votes for a county or township office, or for 
the house of representatives, or for the state sen- 
ate in a district composed of only one county, shall 
be declared elected by the county board of elec- 
tions. But, if two or more county candidates, 
having the greatest number of votes, shall have an 
equal number the county board of elections shall 
determine which shall be elected. 
_ When the county board of elections shall have 
completed the canvass, they shall judicially deter- 
mine the result of the election in their county for 
all persons voted for, and proclaim the same at the 
courthouse door with the number of votes cast for 
Sachse ClOS 3 com Oosnsaese) 

Editor’s Note.—The cases discussed below were decided 
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prior to the act of 1933. The provisions of the former stat- 
ute on this subject are now substantially set forth in the 
instant section. 

Finding of Board Prima Facie Correct.—The finding by the 
board of canvassers as to the number of votes received by a 
contestant in an election is prima facie correct. State v. 
Flynt, 159 N. C. 87, 74S. E. 817. 

There is a final and conclusive presumption in favor of 
the correctness of the result of an election as declared by 
the proper officials, until the issues raised by the pleadings 
have been tried and disposed of before. the jury. Wallace v. 
Salisbury, 147 N. C. 58, 60 S. E. 713. : 

Cited in State v. Proctor, 221 N. C. 161, 19 S. E. (2d) 234. 


§ 163-92. Chairman of county board of elections 
to furnish county officers certificate of election.— 
The chairman of the county board of elections of 
each county shall furnish, within ten days, the 
member or members elected to the house of rep- 
resentatives and the county officers, a certificate of 
election under his hand and seal. He shall also 
immediately notify all persons elected to the 
county offices to meet at the courthouse on the 
first Monday in the ensuing December to be quali- 
fied, (19335 c. 165, s. 8.) 


Art. 15. Canvass of Returns for Higher 
Offices and Preparation of State 
Abstracts. 


§ 163-93. State board of elections to canvass re- 
turns for higher offices.—The state board of elec- 
tions shall constitute the legal canvassing board 
for the state of all national, state and district of- 
fices, including the office of state senator in those 
districts consisting of more than one county. No 
member of the state board of elections shall take 
part in canvassing the votes for any office for 
which he himself is a candidate. (1933, c. 165, s. 9.) 


Supervisory Powers of Board.—The state board of elec- 
tions has general supervision over the primaries and elec- 
tions in the state, with authority to promulgate legally con- 
sistent rules and regulations for their conduct, and to com- 


_pel the observance of the elections laws by county boards 


of elections, and the duty of the state board to canvass the 
returns and declare the count, does not affect its supervi- 
sory power, which perforce must be exercised prior to the 
final acceptance of the returns made by the county boards. 
Burgin v. North Carolina State Board, 214 N. C. 140, 198 
S. E. 592. 

§ 163-94. Meeting of state board of elections to 
canvass returns of the election.—The state board 
of elections shall meet in the city of Raleigh on 
the Tuesday following the third Monday after each 
general election held in this state under the provi- 
sions of this chapter, in the hall of the house of 
representatives, at eleven o’clock A. M. for the 
purpose of canvassing the votes cast in all the 
counties of the state for all national, state and dis- 
trict officers and to determine whom they ascer- 
tain and declare by the count to be elected to the 
respective offices, and shall: prepare abstracts of 
same as hereinafter provided. At this meeting, 
the board shall examine the county abstracts, if 
they shall have been received from all of the coun- 
ties, and if all have not been they may adjourn, 
not exceeding ten days for the purpose of obtain- 
ing the abstracts and returns from the missing 
counties, and when they have all been received the 
board shall proceed with the canvass, which shall 
be conducted publicly in the hall of the house of 
representatives. In obtaining the abstracts from 
the counties whose abstracts have not been re- 
ceived by the date of this meeting, the board is 
authorized to obtain from the clerk of the su- 
perior court or the county board of elections, at 
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the expense of such counties, the original ab- 
stracts or returns, or if they have been for- 
warded, copies of them. ‘The state board of elec- 
tions shall be authorized to enforce the penalties 
provided by law for the failure of a clerk of a su- 
perior court or a chairman of the county board of 
elections to comply with the law in making their 
returns of an election. (1933, c. 165, s. 9.) 


§. 163-95. Meeting of state board of elections to 
canvass returns of a special election for congress- 
men.—In all cases of special elections ordered by 
the governor to fill vacancies in the representation 
of the state in congress as provided for in § 163- 
105, the state board of elections may meet as soon 
as the chairman of said board shall have received 
returns from all of the counties entitled to vote in 
said special elections for the purpose of canvass- 
ing the returns of said special election and for 
preparing an abstract of same. It shall be the 
duty of the chairman of the state board of elec- 
tions to fix the day of meeting which shall not be 
later than ten days after such elections, and _ it 
shall be the duty of all returning officers to make 
their returns promptly so that the same may be 
received within the ten days. (1933, c. 165, s. 9.) 


§ 163-96. Board to prepare abstracts and declare 
results of elections.—The state board of elections, 
at the conclusion of its canvass of the general 
election, shall cause to be prepared the following 
abstracts: 


1. Upon a single sheet an abstract of votes for 
president and vice-president of the United States 
when an election is held for same. 

2. Upon another sheet an abstract of votes for 
governor and all state officers, justices of the su- 
preme court, judges of the superior court, and 
United States senators. 

3. Upon another sheet an abstract of votes for 
representatives to congress for the several con- 
gressional districts in the state. 

4. Upon another sheet an abstract of votes for 
solicitor in the several judicial districts in the 
state. 

5. Upon another sheet an abstract of votes for 
state senators in the several senatorial districts in 
the state, where such districts are composed of 
more than one county. 

6. Upon another sheet.an abstract of votes for 
and against any constitutional amendments or 
propositions submitted to the people. 

These abstracts so prepared Ly said board shall 
state the number of legal ballots cast for each can- 
didate, the names of all persons voted for, for what 
office they respectively receive the votes, the num- 
ber of votes each receive, and whom said board 
shall ascertain and judicially determine and de- 
clare by the count to be elected to the office. 
These abstracts shall be signed by the state board 
of elections in their official capacity and have the 
great seal of the state affixed thereto. (1933, c. 
16555. "9:) 


§ 163-97. Results certified to the secretary of 
state; certificate of election issued.—After the state 
board of elections shall have ascertained the re- 
sult of the election as hereinbefore provided, they 
shall cause the result to be certified to the secre- 
tary of state, who shall prepare a certificate for 
each person elected, and shall sign the same, which 


CH. 163. ELECTIONS AND ELECTION LAWS 


§ 163-102 


certificate he shall deliver to the person elected, 
when he shall demand the same. 

The state board of elections shall also file with 
the secretary of state the original abstracts pre- 
pared by it, also the original county abstracts to 
be filed in his office. (1933, c. 165, s. 9.) 


§ 163-98. Secretary of state to record abstracts. 
—The secretary of state shall record the abstracts 
filed with him by the state board of elections in a 
book to be kept by him for recording the results of 
elections and to be called the election book, and 
shall also file the county abstracts. (1933, c. 165, 
s. 9.) 

Art. 16. State Officers, Senators and 
Congressmen. 


§ 163-99. Contested elections — how tie broken, 
—The person having the highest number of votes 
for each office, respectively, shall be declared duly 
elected thereto by the state board of elections, but 
if two or more be equal and highest in votes for 
the said office, then one of them shall be chosen by 
joint ballot of both houses of the ‘general assem- 
bly. In contested elections, the state board of 
elections shall certify to the speaker of the house 
of representatives a statement of such facts as the 
board has relative thereto and such contests shall 
be determined by joint vote of both houses of the 
general assembly in the same manner and under 
the same rules as described in cases of contested 
elections for members of the general assembly. 
(Rev.5 sx 436331901, c.(89.Js) 44-1995 5 Goel e1. saa 
1927, c. 260, s. 14; 1933, c. 165, s. 10; C. S. 5999.) 

Editor’s Note.—By the amendment of 1927 some of the 
old provisions of this section were curtailed and one new 
provision was added thereto. Prior to the amendment, the 
section contained provisions for opening in the house of 
representatives the returns of the executive officers of the 
State and of the United States’ senators. Provisions were 
also made to cover the contingency of absence of returns or 
defective returns. None of these appear in the section as 
amended. ‘The requirements that the state board of elec- 
tions shall certify to the Speaker of the House a statement 
of facts were added by the 1927 amendment. 


§ 163-100. Regular elections for senators, — 
United States senators to fill vacancies caused by 
the expirations of regular terms shall be elected 
by the people at the last regular election before 
each vacancy shall occur as now provided for state 
officers, and the tickets shall be furnished, blanks 
sent out and returns made as for state officers, 
and the returns canvassed and results declared in 
the same way. (1913, c. 114, s. 3; C. S. 6001.) 

Editor’s Note.—This and the two following sections were 
enacted in 1913 in consequence of the 17th Amendment to 
the Constitution of the United States, ratified May 31, 1913, 
which provides that United States senators shall be 
elected by the people of each state. Prior to this amend- 
ment, United States senators were chosen by the legisla- 
tures of the several states. Y 

§ 168-101. Governor to fill vacancies until gen- 
eral election Whenever there shall be a vacancy 
in the office of United States senator from this 
state caused by death, resignation, or otherwise — 
than by expiration of a term, the governor shall 
appoint to fill the vacancy till there shall be an 
election,,- (1913, ¢., 114, 5.131929, .c. 12..s..3; Gam 
6003.) 


Editor’s. Note.—Public Laws 1929, chap. 12, s. 2, provided 
that this section should be reenacted. 


§ 163-102. Election of senator to fill unexpired 
term.—If such vacancy shall occur more than 
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thirty days before any general state election, the 
governor shall issue his writ for the election by 
the people, at the next general election, of a sena- 
tor to fill the unexpired part of the term, and said 
election shall take effect from the date of the can- 
vassing of the returns, which shall take place at 
the same time and in the same way as the can- 
vassing of the returns for state officers. (1913, 
Colada rss 224 CHSAIGO02 


§ 163-103. Congressional districts specified. — 
For the purpose of selecting representatives to the 
Congress of the United States, the State of North 
Carolina shall be divided into twelve (12) districts 
as follows: 

First District: Camden, Chowan, Currituck, 
Beaufort, Dare, Gates, Hertford, Perquimans, 
Pitt, Pasquotank, Hyde, Tyrrell, Martin, and 
Washington counties. 

Second District: Bertie, Edgecombe, Greene, 
Halifax, Lenoir, Northampton, Warren, and Wil- 
son counties. 

Third District: Craven, Duplin, Jones, Onslow, 
Pender, Pamlico, Sampson, Wayne, and Carteret 
counties.. 

Fourth District: Chatham, Franklin, Johnston, 
Nash, Randolph, Wake, and Vance counties. 

Fifth District: Caswell, Forsyth, Granville, 
Person, Rockingham, Stokes, and Surry counties. 

Sixth District: Alamance, Durham, Guilfora, 
and Orange counties. 


Seventh District: Bladen, Brunswick, Colum- 


bus, Cumberland, Harnett, New Hanover, and 
Robeson counties. 

Eighth District: Anson, Davie, Davidson, 
Hoke, Lee, Montgomery, Moore, Richmond, 


Scotland, Union, Wilkes, and Yadkin counties. 

Ninth District: Ashe, Alleghany, Alexander, 
Cabarrus, Caldwell, Iredell, Rowan, Stanly, and 
Watauga counties. 

Tenth District: Avery, Burke, Catawba, Lin- 
coln, Mecklenburg, and Mitchell counties. 

Eleventh District: Cleveland, Gaston, McDow- 
ell, Madison, Polk, Rutherford, and Yancey coun- 
ties. 

Twelfth District: Buncombe, Cherokee, Clay, 
Graham, Haywood, Henderson, Jackson, Macon, 
Swain, and Transylvania counties. (Rev., s. 4366; 
Poti cr 97581981) ¢./218; 1941, ¢. 32° CrS.26004,) 

Editor’s Note.—Prior to the Act of 1931: there were teti 
congressional districts. 

The amendment of 1941 changed the number of districts 
from eleven to twelve, and specifically repealed the old sec- 
tion and the 1931 amendment. 

§ 163-104. Election after reapportionment of 
congressmen.—Whenever, by a new apportion- 
ment of representatives among thé several states, 
the number of representatives in the congress of 
the United States from North Carolina shall be ei- 
ther increased or decreased, and neither the con- 
gress nor the general assembly shall provide for 
the election of the same, then if the said represent- 
atives shall be increased, the increased number 
shall be elected by the qualified voters of the 
whole state, and shall be voted for on one ballot, 
and the representatives from the several congres- 
sional districts shall be elected by the voters of 
said districts, respectively, and shall each be 
voted for on another ballot; but if the number of 
said representatives shall be decreased as afore- 
said, in that event all the representatives in con- 
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gress shall be elected by the qualified voters of 
the whole state and shall be voted for on one 
ballot. CRevs Usie 4868291901, c: 89, 6.°58;C. S. 
6006.) 


§ 163-105. Special election for congressmen.—Ii 
at any time after the expiration of any congress 
and before another election, or if at any time after 
an election, there shall be a vacancy in the repre- 
sentation in congress, the governor shall issue a 
writ of election, and by proclamation shall require 
the voters to meet in the different townships in 
their respective counties at such times as may be 
appointed therein, and at the places established by 
law, then and there to vote for a representative 
in congress to fill the vacancy; and the election 
shall be conducted in like manner as regular elec- 
siOns.) GEV Sc 42091901: C089, 65,60" Corio: 
6007.) 


§ 163-106. Certificate of election for congress- 
men.—E very person duly elected a representative 
to congress, upon obtaining a certificate of his 
election from the secretary of state, shall procure 
from the governor a commission, certifying his ap- 
pointment as a representative of the state, which 
the governor shall issue on such certificate being 
produced. (Rev., s. 4370; 1901, c. 89, s. 61; C. S. 
6008.) 


. 


Art. 17. Election of Presidential Electors. 


§ 163-107. Conduct of presidential election. —- 
The election of presidential electors shall be con- 
ducted and the returns made as nearly as may be 
directed in relation to the election of state officers, 
except as herein otherwise expressed. (Rev., s. 
43715) 1O0daG Gr 890681 '70% 1933-til 65 es, 1ade (CLS: 
6009.) 


§ 168-108. Arrangement of names of presiden- 
tial electors.—The names of candidates for electors 
of president and vice-president of any political 
party or group of petitioners, shall not be placed 
on the ballot, but shall after nomination be filed 
with the secretary of state. In place of their names 
there shall be printed first on the ballot the names 
of the candidates for president and vice-president, 
respectively, of each party or group of petitioners 
and they shall be arranged under the title of the 
office. A vote for such candidates shall be a vote 
for the electors of the party by which such candi- 
dates were named and whose names have been filed 
with the secretary of state. (Rev., s. 4372; 1901, c. 
89, s. 78; 19338, c. 165, s. 11; C. S. 6010.) 

Editor’s Note.—See 11 N. C. Law Rev. 229, for a discus- 
sion of changes made in this section by the Act of 1933. 

’§ 163-109. How returns for president shall be 
made.—The county board of elections shall meet 
at the courthouse on the second day next after ey- 
ery election for president and vice-president, and 
shall ascertain and determine the number of legal 
votes cast for the electors for president and vice- 
president and shall prepare abstracts and make 
their returns to the state board of elections in the 
same manner as hereinbefore provided for state 
oficers. CRev; Ss. .43/73/201901, 1c) 89 nse 180: 1927 5c, 
260, s. 16; 1933, c. 165, s. 11; C. S. 6011.) 


§ 163-110. Declaration and proclamation of re- 
sults by state board; casting of state’s votes for 
president and vice-president. —- The state board of 
elections shall canvass the returns for electors for 
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president and vice-president at the same time and 
place as hereinbefore required to be made for 
state officers, and an abstract for same shall be pre- 
pared and certified to the secretary of state in the 
same manner. 

The secretary of state shall, under his hand and 
seal of his office, certify to the governor the names 
of as many persons receiving the highest number 
of votes for electors of president and vice-presi- 
dent of the United States as the state may be en- 
titled to in the electoral college. The governor shall 
thereupon immediately issue his proclamation and 
cause the same to be published in such daily news- 
papers as may be published in the city of Raleigh, 
wherein he shall set forth the names of the per- 
sons duly elected as electors, and warn each of 
them to attend at the capitol in the city of Raleigh 
at noon on the first Monday after the second 
Wednesday in December next after his election, 
at which time the said electors shall meet, and 
then and there give their votes on behalf of the 
state of North Carolina for president and vice- 
president of the United States. In case of the 
absence or ineligibility of any elector chosen, or 
if the proper number of electors shall for any 
cause be deficient, those present shall forthwith 
elect from the citizens of the state so many per- 
sons as will supply the deficiency, and the persons 
so chosen shall be electors to vote for the presi- 
dent and vice-president of the United States 
And the governor shall, on or before the said first 
Monday after the second Wednesday in Decem- 
ber, make out six lists of the names of the said 
persons so elected and appointed electors and 
cause the same to be delivered to them, as directed 
by the act of congress. (Rev., s. 4374; 1917, c. 
LOS ees Ole Ge SONS cle OSS Cre Lda oensl ome oie 
ee PA OS, AL OASIS. es NGS, ey, MIMS WI (eo ish Gh. es 
C..$. 5916; 6012.) 

Editor’s Note—By the amendment of 1935 the meetings 
were changed from the second Monday of January to the 
first Monday after the second Wednesday in December. 

§ 163-111. Presidential electors; compensation. 
—Presidential electors shall receive, for their at- 
tendance at the meeting of said electors in the 
city of Raleigh, the sum of $10.00 (ten dollars) 
per day and traveling expenses at the rate of 5c 
(five cents) per mile in going to and returning 
trom) Said meeting, (Rev, Ss. .2761-91901, 1c. 89" s: 
S45 1033.00. og Gre o67 oe) 

Prior to Public Laws 1933, c. 5, this section provided for 
travelling expenses and compensation the same as allowed 
members of the General Assembly. 

§ 163-112. Penalty for presidential elector fail- 
ing to attend and vote.—Each elector, with his 
own consent previously signified, failing to attend 
and vote for a president and vice-president of the 
United States, at the time and place herein di- 
rected (except in case of sickness or other wun- 
avoidable accident), shall forfeit and pay to the 
state five hundred dollars, to be recovered by the 
attorney-general in the superior court of Wake 
county. (Rev., s.°4375; 1901, c> 89, s. 835 1933).c. 
168, s. 11; C. S. 6013.) 


Art. 18. Miscellaneous Provisions as to 
General Elections. 


§ 163-113. Agreements for rotation of candi- 
dates in senatorial districts of more than one 
county.—When any senatorial district consists of 
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two or more counties, in one or more of which the 
manner of nominating candidates for legislative 
offices is regulated by statute, and the privilege of 
selecting the candidate for senator, or any one of 
the candidates for senator, of any political party 
(as the words “political party” are defined in the 
first section of this subchapter) in the senatorial 
district, is, by agreement of the several executive 
committees representing that political party in 
the counties constituting the district, conceded to 
one county therein, such candidate may be selected 
in the same manner as the party’s candidates for 
county officers in the county, whether in pursuance 


of statute or under the plan of organization 
of such party. Al nominations of party 
candidates for the office of senator, made 


as hereinbefore provided, shall be duly certified, 
by the chairman and secretary of the executive 
committee of the party making the same, and for 
the county in which they are made, to the chair- 
men of the executive committees of such party in 
all other counties constituting the senatorial dis- 
trict; and no other action shall be deemed neces- 
sary to constitute such candidate the nominee of 


his: party’ for -such yofiice. nr@191t,0.c701 92-5 Ce 
6014.) 
§ 163-114. Judges and solicitors; commission; 


when term begins.—Justices of the supreme court, 
judges of the superior court, and solicitors shall 
be commissioned by the governor, and their terms 
of office shall begin on the first day of January 
next succeeding their election. An election for of- 
ficers, whose terms shall be about to expire, shall 
always be held at the general election next pre- 
ceding the expiration of their terms of office. (Rev. 
$3 48775 1901063 89, +S!) 69 s0Ci iS, COOLS.) 


§ 168-115. Registrars to permit copying of poll 
_and registration books.—In any primary or gen- 
eral election held in this State, and at any time 
prior to the holding of such primary or general 
election, and while the registration and poll books 
shall ba in the hands of any Registrar, it shall 
be the duty of such Registrar, on appli- 
cation of any candidate or the chairman of any 
political party, to permit said poll book or regis- 
tration book to be copied; provided, such poll 
book or registration book shall not be removed 
from the polling place if there, or the residence 
of such registrar, if there; provided, also, it shall 
be lawful for such registrar himself to furnish 
to such applicant, in lieu of the books themselves, 
a true copy of the same, for which service he 
shall be entitled to receive one cent per name. 
Any person wilfully failing or refusing to comply 
with the provisions and requirements of this sec- 
tion shall be guilty of a misdemeanor and upon 
conviction thereof shall be fined not exceeding 
fifty dollars, or imprisoned not exceeding thirty 
days. (Rev., s. 4382; 1901, c. 89, s. 83; 1931, ¢ 
S0°_C, 5. 0016.) 


Editor’s Note.—The Act of 1931 repealed the former sec- 
tion and enacted the above in lieu thereof. 


§ 163-116. Forms for returns sent to proper of- 
ficers by state board of elections.—The state board 
of elections shall cause proper forms of returns 
to be prepared and printed, and send copies there- 
of, with plain directions as to the manner of en- 
dorsing, directing, and transmitting the same to 
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the seat of government, to all of the returning of- 
ficers of the state, at least thirty days before the 
time for holding any election. The said board 
shall also furnish to the clerk of the superior 
court of each county all such printed blanks as 
may be necessary for making the county returns. 
(Revs 94080-81901 ce SO ssw 4 orn 1921) Chadians, eo 
1027 sie 260,-Sa 165) Go, Sabol7,) 


Editor’s Note.—The duties under this section now de- 
volving upon the State Board of Elections, prior to the 
amendment of 1921 were to be performed by the Secretary 
of State. 

Before the amendment of 1927, the printed blanks were 
to be furnished to the register of deeds instead of to the 
clerk of the superior court. 


SUBCHAPTER IL” PRIMARY ELEC- 
TIONS. 


Art. 19. Primary Elections. 


§ 163-117. Date for holding primaries——On the 
last Saturday in May next preceding each gen- 
eral election to be held in November for state 
officers, representatives in congress, district of- 
ficers in districts composed of more than one 
county, and members of the general assembly 
of North Carolina, or any such officers, there 
shall be held in the several election precincts 
within the territory for which such officers are to 
be elected a primary election for the purpose of 
nominating candidates of each and every political 
party in the state of North Carolina for such of- 
fices as hereinafter provided; and at such primary 
election next preceding the time for the election 
of a senator for this state in the congress of the 
United States there shall likewise be nominated 
the candidate of each political party in this state 
for such office of United States senator. (1915, 
Gatolensse 11917, cx 218-71999ec; 19646. S41 6018:) 

Editor’s Note.—The 1939 amendment substituted the words 
“Yast Saturday in May” for the words ‘‘first Saturday in 
June.” 

Article Is Constitutional—The primary law, as amended 
by the Australian ballot law (§§ 163-148 et seq.), is reason- 
able and constitutional. Mclean vy. Durham County Board, 
AP RANR ES AOE IAL De on el) Mey Ye 

It must be construed in pari materia with article 20 of 
this chapter. Mclean v. Durham County Board, 222 N. C. 
6, 21 S. E. (2d) 842; Phillips v. Slaughter, 209 N. C. 543, 
183 S. E. 897. 

The primary law prevides an exclusive method for nomi- 
nation of candidates for office, and a candidate who has not 
complied with its provisions is not the nominee of any po- 


litical party within the law. McLean v. Durham County 
Boards 222 sans 6,021) SS. hn (2d), 842) 


§ 163-118. Primaries governed by general elec- 
tion laws.—Unless otherwise provided in this 
article, such primary elections shall be conducted, 
as far as practicable, in all things and in all de- 
tails in accordance with the general election laws 
of this state, and all the provisions of this 
chapter and of other laws governing elections 
not inconsistent with this article shall apply as 
fully to such primary elections and the acts and 
things done thereunder as to general elections, 
and all acts made criminal if committed in con- 
nection with a general election shall likewise be 
criminal, with the same punishment, when com- 
mitted in a primary election held hereunder. 
(1915, c. 101, s. 3; 1917, c. 218; C. S. 6020.) 
Cited in State v. Abernethy, 220 N. C. 226, 17 
(2d) 25. = 


§ 163-119. Notices and pledges of candidates; 


S. E. 
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with whom filed. — Every candidate for selection 
as the nominee of any political party for the offices 
of governor and all state officers, justices of the 
supreme court, the judges of the superior court, 
United States senators, members of congress, and 
solicitors to be voted for in any primary election 
shall file with and place in the possession of the 
state board of elections, by six o’clock p. m. on or 
before the tenth Saturday before such primary 
election is to be held, a notice and pledge in the 
following:form, the blanks being properly filled in 
and the same signed by the candidate: 


“I hereby file my notice as a candidate for the 


MOMINA TOM MASH se teeth a eae ert te in the primary 
election’ towbevhel dons. -oe teas I affiliate with 
theses as Ce dee party, and I hereby pledge my- 


self to abide by the results of said primary, and 
to support in the next general election all candi- 
dates nominated by the party.” 


Ge 6.6 56 0. 616) (0).6, 6:0 [use 


Every candidate for selection as the nominee of 
any political party for the office of state senator in 
a primary election, member of the house of rep- 
resentatives, and all county and township offices 
shall file with and place in the possession of the 
county board of elections of the county in which 
they reside by six o’clock p. m. on or before the 
sixth Saturday before such primary is to be held 
a like notice and pledge. (1915, c. 101, s. 6; 1917, 
c. 218; 1923, c. 111, s. 13; 1927, c. 260, s. 19; 1929, 
c. 26, s. 1; 1933, c. 165, s, 12; 1937; c. 364; C.’ S. 
6022.) 

Editor’s Note—This section was amended in 1933 so as 
to change the time for filing the notice for candidacy from 
six weeks to the seventh Saturday before the primary date. 
See 11 N. C. Law Rev. 230. 

The 1937 amendment substituted “tenth” for “seventh” 
formerly appearing in the ninth line of this section, and 
“sixth” for “fourth” formetly appearing in the next to the 
last line. 


§ 163-120. Filing fees required of candidates in 
primary.—At the time of filing a notice of candi- 
dacy for nomination for any congressional or state 
office, including judges of the supreme and supe- 
rior court and solicitors, each candidate for such 
office shall pay to the state board of elections a 
filing fee of one per cent of the annual salary of 
such office. At the time of filing a notice of can- 
didacy for nomination for any legislative or county 
office, each candidate for such office shall pay to 
the county board of elections of the county of their 
residence a filing fee of one per cent of the annual 
salary of such office: Provided that all candidates 
for nomination for any county or township office 
operated on a fee basis instead of a salary basis 
shall pay to the county board of elections a filing 
fee of five dollars, unless the holder of such 
office has in the year next preceding received in ~ 
fees a sum in excess of five hundred dollars: In 
which event the filing fee shall be one per cent 
of such total amount received; the purpose of this 
amendment being to raise the filing fees of all 
county and legislative candidates to the same basis 
as that of all candidates for state offices; that is, 
one per cent of the annual salary of the office for 
the first year; and further to fix a filing fee for 
candidates for county and township offices op- 
erated on a fee basis instead of a salary basis at 
five dollars, unless the compensation for the office 
in the year next preceding was in excess of five 
hundred dollars. (1915, c. 101, s. 4; 1917, c. 218; 
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1919} "ce, (139501927,- ch BEOM Ss: 20;°1933)'e) 165s Ss. abe: 
1039) ¢. ‘264,960 237 Cass M6023.) 


Local Modification.—Mecklenburg: 
AF: TN esterase 

Editor’s Nete—The 1939 amendment changed the filing 
fee in the second sentence from one-half of one per cent to 
one per cent. It also changed the proviso. 

This section was amended in 1933 sc as to change the basis 
of candidacy fees from a flat sum for each office to a per- 
centage of the salary of the office. See 11 N. C. Law Rev. 
230. + 

Filmg Fee Is Not a Tax.—The filing fee required by this 
section is in no sense a tax within the meaning of Art, II, 
sec. 14, or a local law as condemned by Art. II, sec. 29, 
of the Constitution of North Carolina. McLean v. Dur- 
ham County Board, 222 N. C. 6, 21 S. E. (2d) 842. 


1937, c. 382; Sampson: 


§ 163-121. Fees erroneously paid refunded. — 
Where a candidate erroneously files a notice of 
candidacy, accompanied by the proper sum of 
money, with the state board of elections, instead 
of with the local county board, and the money is 
paid into the state treasury; or where a candidate 
files a notice, accompanied by the sum fixed by 
law with the state board, the money being paid in- 
to the state treasury, and afterwards, but before 
the time for filing such notices, as fixed by law, 
shall have expired, he wishes to withdraw his can- 
didacy, then, in both these cases, the money may 
be refunded to the candidate, upon certificate 
from the chairman of the state board of elections 
that the facts exist which entitle him to such re- 
funding. Upon such, certificate, the auditor 
shall give his warrant upon the treasurer of the 
state, and the treasurer shall pay the ‘same, (1919, 
c. 50; C. S. 6024.) 


§ 163-122. Payment of expense for primary elec- 
tions.—The expense of printing and distributing 
the poll and registration books, blanks, ballots for 
those offices hereinafter provided to be furnished 
by the state, and the per diem and expenses of the 
state board of elections while engaged in the dis- 
charge of the duties herein imposed, shall be paid 
by the state; and the expenses of printing and 
distributing the ballots hereinafter provided to be 
furnished by the counties, and the per diem and 
expenses of the county board of elections, and the 
registrars and judges of election, while engaged in 
the discharge of the duties herein imposed, shall 
be paid by the counties, as is now provided by law 
to be paid for performing the duties imposed in 
connection with other elections. (1915, c. 101, s. 
%; 192%, c. 218; 1927, co260, sv 21; 1983, .c, 165; 
s. 14; C. S. 6026.) 


§ 163-123. Registration of voters. — The regular 
registration books shall be kept open before the 
primary election in the same manner and for the 
same time as is prescribed by law for general elec- 
tions, and electors may be registered for both 
primary and general elections. 

No person shall be entitled to participate or 
vote in the primary election of any political: party 
unless he be a legal voter, or shall become legally 
entitled to vote at the next general election, and 
has first declared and had recorded on the regis- 
tration book that he affiliates with the political 
party in whose primary he proposes to vote and 
is in good faith a member thereof, meaning that 
he intends to affiliate with the political partv in 
whose primary he proposes to vote and is in 
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good faith a member thereof. (1915, c. 101, s. 
520191 7th SISCe semen) 


Cross Reference.—As 
voters, see § 163-43. 


§ 163-124. Notices filed by candidates to be cer- 
tified; printing and distribution of ballots—When 
the time for filing notices by candidates for nom- 
ination shall have expired, the chairman of the 
state board of elections shall within three days 
thereafter certify the facts as to such notices as 
have been filed with it to the secretary of state; 
and in the senatorial districts composed of more 
than one county where there is no agreement 
as provided for in § 163-113, the chairman or 
secretary of the county board of elections of each 
county in such senatorial district shall, within 
three days after the time for filing such noticé 
shall have expired, certify to every other chair- 
man of the county board of elections in such 
senatorial district the names of all candidates 
who have filed notice of candidacy in their re- 
spective county for the office of the state senator; 
and said chairman, acting under the direction of 
the state board of elections and under such rules 
and regulations as may be prescribed by it, shall, 
without delay, at the expense of the state, cause 
a sufficient number of official ballots to be 
printed for each political party having candidates 
to be voted for in the primary and distributed to 
the chairman of the county boards of elections 
in the several counties, upon which ballot shall 
appear the names of candidates who shall, un- 
der the provisions of this article, have filed notice 
of their candidacy and otherwise complied with 
the requirements of this article, except candi- 
dates for offices ballots for which are herein pro- 
vided to be printed by the several county boards 
of elections, so that such ballots shall be received 
by the respective county boards of elections, at 
least thirty days before the date of holding such 
primaries. The expense of printing and distribut- 
ing such official ballots shall be paid by the state 
treasurer out of funds appropriated to the State 
Board of Elections, in accordance with the Exec- 
utive Budget Act. Said ballots so printed by the 
state board of elections shall be for each of the 
several political parties in the state, as hereinafter 
defined and described, and the names of the re- 
spective parties and the candidates shall be 
printed on the ballots prepared for the respective 
parties with which the candidates affiliate, and 
upon the ballots the office for which each aspirant 
is a candidate shall be indicated. "Three days be- 
fore the primary election the chairman of the 
county boards of elections shall distribute the of- 
ficial ballots to the several registrars in their re- 
spective counties, and take a receipt therefor, and 
the registrars shall have them at the several poll- 
ing places for the use of the electors at the time 
of holding the primary. Any election or other of- 
ficer who shall accept appointment and who shall, 
without previously resigning, fail to perform in 
good faith the.duties prescribed in this article, 
shall be guilty of a misdemeanor, and upon con-- 
viction shall be fined or imprisoned, in the discre- 
tion of the court.. (1915, c. 101, s. 8; 1917, c. 218; 
1927, c. 260; $322; C. S; 6028.) 

Editor’s Note.—By the amendment of 1927 a provision 


requiring thé chairman of the State Board of Elections 
to certify to the appropriate county board of elections as 


to new state-wide registration of 
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to the facts of notice filed by the candidates for nomination 
for State Senate in districts composed of two or more coun- 
ties, which originally appeared in the first part of this 
section, was stricken, and in lieu thereof the part of the 
section beginning with the phrase “and in the senatorial 
districts’ and down through the words “office of the state 
senators” was inserted. 

Possession of Ballots.—This section makes it the duty of 
the county board of elections to keep in its possession offi- 
cial ballots until delivery to the local officials. State v. 
Abernethy, 220 N. C. 226, 17 S. E. (2d) 25. 


§ 163-125. Only official ballots to be voted; con- 
tents and printing of ballots—There shall be 
voted in primary elections only the official ballots 
furnished to the chairmen of the county boards 
of elections and by them to the registrars; and if 
other ballots be voted in a party primary, they 
shall not be counted. There shall be as many 
kinds of official ballots as there are political par- 
ties, members of which have filed notice of their 
candidacy for primary elections. (1915, c. 101, s. 
9; 1917, c. 218; C. S. 6029.) 


§ 163-126. How primary conducted; voter’s 
rights; polling books; information given; observa- 
tion allowed.—When an elector offers himself and 
expresses the desire to vote at a primary held un- 
der this article, he shall declare the political party 
with which he affiliates and in whose primary he 
desires to vote, as hereinbefore provided, and he 
shall then be furnished by the registrar ballots, 
as desired by him, of the political party with 
which he affiliates, which he may vote, and he 
shall not in such primary be allowed to vote a 
ticket marked with the name of any political 
party of which he has not declared himself to be 
a,member as herein defined; but any one may at 
any time any elector proposes to vote challenge 
his right to vote in the primary of any party up- 
on the ground that he does not affiliate with such 
party or does not in good faith intend to support 
the candidates nominated in the primary of such 
party, and it shall be the duty of the registrar 
and judges of election upon such challenge to 
determine whether or not the elector has a right 
to vote in said primary: Provided, that he may 
vote for candidates for all or any of the offices 
printed on such ballot, as he shall elect, and he 
shall be required to disclose the name of the 
political party printed thereon and no more. He 
may in the manner hereinbefore prescribed mark 
such names as he desires, and these and only 
these shall be counted as being voted for by him, 
and he shall have the right to so vote for only 
one candidate as his choice for each office. If 
he be a qualified elector and has elected to vote 
in the primary of a party of which he has de- 
clared himself to be a member, as! provided here- 
in, he may deposit his ballots in the proper ballot 
boxes, or he may permit the registrar or a judge 
of election to so deposit them for him. Any 
person who has become of the age of twenty-one 
years between the time when the books closed 
for registration and the day of the primary elec- 
tion, and who is otherwise a qualified elector, 
and who desires to register and vote as a mem- 
ber of a political party, may do so in the manner 
herein provided. 

At the time of voting, the name of the voter 
shall be entered on a primary polling book to be 
provided and kept for the purpose, under rules 
prescribed by the state board of elections, which 
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said book shall be provided at the expense of the 
state for all state primaries and state elections, 
and upon said book shall be entered, opposite 
the name of such voter and in proper column 
provided for the purpose, the name of the politi- 
cal party whose ticket he shall have voted, and 
said books shall be filed for safe-keeping, until 
the next election, in the clerk’s office of the 
county in which the ballots are so cast. 

It shall be the duty of the county board of 
elections and of the judges and registrar in each 
precinct to make all necessary arrangements by 
providing a proper number of places in each 
precinct whereby each voter shall have an op- 
portunity, both at all primary and all general 
elections, to arrange his ballot in secret and with- 
out interference from any other person whatso- 
ever; and it shall be the duty of the judges of 
election and registrars holding primary and gen- 
eral elections to give any voter any information 
he may desire in regard to the kind of ballot 
which he may be entitled to vote and the names 
of the candidates thereon, and in response to 
questions asked by him, they shall communicate 
to him any information which he may desire in 
regard to the kind of ballot which he may be 
entitled to vote and the names of the candidates 
thereon, and, in response to questions asked by 
him, they shall communicate to him any informa- 
tion necessary to enable him to mark his ballot 
as he desires. 

At the written request of the chairman of any 
political party of any county, the judges and reg- 
istrar of any precinct shall designate the name 
of some elector in each precinct, if there be such 
elector who affiliates with such political party, 
who shall be furnished the opportunity to ob- 
serve the method of holding such primary elec- 
tion; but such elector shall in no manner 
interfere with the method of holding such elec- 
tion or interfere or communicate with or ob- 
serve any voter in casting his ballot, but shall 
make such observation and notes of the manner 
of holding such election and the counting of 
the ballots as he may desire: Provided, nothing 
herein contained shall be construed to prevent 
any elector from casting at the general election 
a free and untrammeled ballot for the candidate 
or candidates of his choice. (1915, c. 101, s. 11; 
OH toy Allo Ai pals te, GIA ke TO ARR tee SSR ices ale 
Crs. o031.) 

Cross Reference.—See § 163-180. 

Editor’s Note——By the amendment of 1923 the name ol 
the third ballot box was changed from ‘“‘Legislative Pri- 
mary Box” to “Legislative and County Primary Box,” and 
in this box are to be deposited the ballots cast for the 
county officers also. Prior to the amendment of 1921 the 
polling book provided for by the third paragraph of this 
section was to be furnished at the expense of the state for 
the first election held under this article, and subsequently 
at the expense of the several counties. The amendment 
requires that it be furnished at the éxpense of the state for 
all the state primaries and state elections. 

Cited in Burgin v. North Carolina State Board, 214 N. 
C. 140, 198 S, E. 592. 


§ 163-127. Counting ballots and certifying re- 
sults—When the polls have been closed, the pri- 
mary ballot boxes shall be opened in the presence 
of the registrars and both judges of election at the 
several precincts and such electors as may desire 
to be present: Provided, the registrars and 
judges may fix such space as they may consider 
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reasonable and necessary to enable them to count 
the ballots. The ballots of each of the several 
parties in the boxes in each precinct shall be 
counted and bound in separate packages, and the 
result shall be certified to the proper county 
board of elections and by them to the state 
board of elections upon blanks to be provided 
by the state board of elections at the expense of 
the state within the time and, as near as may be, 
in the manner provided for the certification of 
the result of general elections. (1915, c. 101, s. 
12*.1917,00.c2Pe: .C. Se 60se.) 

When Ballot Found in Wrong Box.—In primary elections 
for county officers the registrar and judges of election are 
authorized not only to pass upon the qualification of voters 
therein, but to determine whether a ballot found in the 
wrong box was placed there by mistake, and, if satisfied of 
the mistake, to count the ballots for the one for whom they 
had been cast, in making their returns to the county board. 
Bell v. County Board, 188 N. C. 311, 124 S. E. 311. 

Distinguished from General Elections.—In primary  elec- 
tions the return for county officers must be certified as this 
section requires to the county board of elections, which 
shall publish the result, the distinction between elections of 
this character and general elections being that in the for- 
mer there is no right to an election to public office which 
may be put in issue and determined by quo warranto, and 
no provision for a board of canvassers with power judicially 


to determine the precint return. Bell v. County Board, 188 
NeCa S124 (Sarr atolls 


§ 163-128. Names of candidates successful at 
primaries printed on official ballot; where only one 
candidate.—Only those who have filed notice of 
their candidacy and who shall have complied 
with the requirements of law applicable to candi- 
dates before primaries with respect to such pri- 
mary elections shall have their names printed on 
the official ballot of their respective political 
parties. In all cases where only one aspirant for 
nomination for a particular political office to be 
voted for by his political party on the state or 
district ballot or, for the state senate in districts 
composed of two or more counties shall have 
filed such notice, the board of elections of the 
state shall, upon the expiration of the time for 
filing such notices, declare him the nominee of 
his party, and his name shall not therefore be 
placed on the primary ballot, but shall be placed 
on the ballot to be voted at the general election 
as his party’s candidate for such office. (1915, 
C. LOM, Si 18551907; fo. 218 ES) 088) 


Cited in Mclean v. Durham County Board, 222 N. C. 6, 
21 S. E. (2d) 842. 


§ 163-129. Primaries for county offices; candi- 
dates to comply with requirements—At the 
time of holding primary elections for state offi- 
cers, as hereinbefore provided, there shall like- 
wise be held primary elections for the nomina- 
tion of the candidates of the several political 
parties in the state for county offices; and no one 
shall be voted for in such primary elections for 
the nomination of candidates for county offices 
unless he shall have filed a notice with the ap- 
propriate county board of elections and_ shall 
have taken the pledge required of candidates fil- 
ing notice with the state board of elections, as 
hereinbefore provided, and shall have otherwise 
complied with the requirements applicable to 
such candidates for nomination for state offices, 
except in so far as such requirements are modi- 
fied by the provisions of this article with refer- 
ence to candidates for primary nominations for 
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county offices. (1915, c. 101, s. 14; 1917, c. 218; 
C. §. 6034.) 

Local Modification.—Ashe: C. S., 6054; 1929, c. 319; Avery: 
1933, «c.. 3273 1935, cs 1413; 1937,..c...263;, Graham: 1C 9S), so0sas 
1943, c. 349; Macon: C. S., 6054; 1943, c. 349; Watauga: C. 
S., 6054; 1935, c. 391; 1937, c. 264. 

Cited in McLean v. Durham County Board, 222 N. C. 6, 
21 S. E. (2d) 842. 

§ 163-180. Primaries for county offices; notices 
of candidacy and official ballots—The state board 
of elections, prior to the time fixed by law for 
the appointment of registrars and judges of pri- 
mary elections, shall prescribe, print, and fur- 
nish to the several county boards of elections 
a sufficient number of notices to be filed by 
candidates desiring nomination for county offices, 
which said notices shall be substantially the same 
in form as those required to be filed by candidates 
for primary nomination for state offices as here- 
inbefore provided; and the several county boards 
of elections shall have printed and shall provide 
official ballots for county officers similar in form 
and otherwise to the ballots hereinbefore pro- 
vided for state officers, and shall distribute 
the same to the several precincts in the manner 
and at the time hereinbefore prescribed in the 
case of state offices. (1915, c. 101, s. 15; 191% 
¢. 216336GN S'1 6085; ) 

§ 163-131. Primaries) for county offices; voting 
and returns.—In primary elections for the selec- 
tion of candidates for county offices the voting 
shall be done in the manner hereinbefore pre- 
scribed for primary elections for state offices, and 
all of the provisions herein contained governing 
primary elections for state offices shall apply 
with equal force to primary elections for courtty 
offices when not inconsistent with other provi- 
sions herein with reference to such primary elec- 
tions for county officers; and the returns in such 
primary elections for county officers shall be 
certified to the appropriate county board of elec- 
tions, which shall declare and publish the results. 
(1915, c. 101, s. 16; 1917, c. 218; C. S. 6036.) 


§ 163-132. Primary ballots; provisions as to 
names of candidates printed thereon.—It shall be 
the duty of the state board of elections to print 
and furnish to the counties for primary elections a 
sufficient number of official ballots for each politi- 
cal party having candidates to be voted for in the 
primary within the time prescribed for in § 163- 
124, which official ballots shall have printed there- 
on the names of candidates for the United States 
senate, for the national house of representatives, 
and for governor and for all other state offices, 
with the exception of the office of solicitor and 
judge of the superior court. All of these cand:- 
dates, ballots for which are required to be fur- 
nished by the state, may be printed on one form 
of ballot or they may be printed on a number of 
forms of ballots as may be decided by the state 
board of elections. 

It shall be the duty of the county board of 
elections to print and furnish to the voting pre- 
cincts in the county for primary elections a suffi- 
cient number of official ballots for each political 
party having candidates to be voted for in the 
primary within the time prescribed in § 163-124, 
which official ballots shall have printed thereon 
the names of candidates for the following offices 
in the order in which they are named and shall be 
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known as the “official primary ballot for judge 
superior court, solicitor, state senator and county 
and township offices” when candidates for all of 
said offices are participating in the primary with- 
in the county. Whenever there is no contest for 
any of the aforesaid offices, then such names will 
not appear on the county ballot. The county 
board of elections may print the township ballot 
separate from the county ballot if it should so de- 
sire. 

The ballots to be printed by the counties shall 
be of such width, color, form and printed in such 
type and on such paper as the state board of elec- 
tions may direct. 

It shall be the duty of the chairman of the state 
board of elections to certify to the chairman of the 
county board of elections in each county, by the 
fourth Saturday before each primary election, .the 
names of such candidates for the nomination for 
judge of the superior court and solicitor as have 
filed the required notice and pledge and filing fee 
with the state board of elections and entitled to 
have their names placed on the official county bal- 
lot, and it shall be the duty of each county chair- 
man to acknowledge receipt within two days after 
the receipt of the letter of certification to the 
chairman of the state board of elections so that 
the state chairman will know that each candidate’s 
name has been properly certified and received. 
(1915, c. 101, s. 17; 1917, c. 218; 1933, c. 165, 
Smet Sa 603'75) 

Cited in State v. Abernethy, 220 N. C. 226, 231, 17 S. E. 
(2d) 25. 

§ 168-188. Boxes for county officers; how lab- 
eled.— All ballots for nominations for county offi- 
cers shall be deposited in thesbox labeled “Legis- 
lative Primary Box” hereinbefore provided for, 
which box, in addition to bearing the label “Leg- 
islative Primary Box,” shall also immediately 
thereunder be labeled “County Primary Box.” 
Ri9t5: ce) 7101; 5) 187 1917p ey S18: CAaS> 6038?) 


§ 163-134. Sole candidate declared nominee. — 
In all cases where only one aspirant for nomina- 
tion by the party with which he affiliates for the 
state senate in districts composed of only one 
county or for the house of representatives of the 
general assembly or for a county office shall have 
filed the notice of candidacy in this article re- 
quired, the county board of elections shall, upon 
the expiration of the time fixed for filing such no- 
tice, declare him the nominee of his party, and his 
name shall therefore not be placed on the primary 
ballot, but shall be placed upon the ballot to be 
voted at the general election as his party’s candi- 
date forsuch office. (1915) c, #01, s. 19: 1917, 
ereiss CoS. 6039:) 


§ 163-135. Primaries for township and precinct 
officers.—The several county boards of elections 
shall provide for holding in their respective coun- 
ties primary elections for the choice of candidates 
for the nomination for township and precinct off- 
cers, which primary elections shall be held at the 
same time and places as the primaries for county 
officers: Provided, that in the counties exempt 
from the operation of the primary law for the 
nomination of county officers, township officers 
may also be nominated in the same manner as 
county officers within such counties. The ex- 
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penses for holding primaries for township officers 
shall be paid for by the counties. (1915, c. 101, s. 
203 1917 ,.¢, RUB 381083 60.0165, scl 7s; Cord. 6040.) 


§ 163-136. Returns of precinct primaries; preser- 
vation of ballot—The registrar and judges of elec- 
tion at each precinct in the state of North Caro- 
lina shall certify upon blanks prepared and printed 
by the state board of elections and distributed 
through the county board of elections to the elec- 
tion officers of each of the several precincts the 
result of the primary election of each precinct; 
and there shall be made by the judges of election 
and registrar at each precinct two copies of their 
returns, one copy of which shall be filed by them 
with the clerk of the court of their county for 
public inspection, and one shall be filed with the 
county board of elections to be kept on file by it; 
and it shall by the duty of the judges and regis- 
trars to preserve and keep for two months after 
each election the original ballots cast at such 
election, which ballots, after being counted, shall 
be: placed in bundles, a separate and distinct 
bundle to be made of the ballots of each and 
every political party cast in each of the boxes, 
and each box in which ballots were cast shall be 
carefully sealed up before the election officers 
shall separate, so that nothing put in may be 
taken from them, and the signatures of the regis- 
trar and judges of each precinct shall be inscribed 
at the same time on a seal placed on each box of 
the precinct, and no box shall be opened except 
upon the written order of the county board of 
elections or a proper order of court. The state 
board of elections, in preparing the printed form 
for returns to be made by the judges and regis- 
trars of the several precincts to the county boards 
of elections, and in preparing the forms for the 
returns to be made by the county boards of elec- 
tions to the state board of elections of the result 
of primary elections, shall prepare them in such 
form as will show the number of votes cast for 
each candidate for nomination for office, (1915, 
CopliOter get Pll TOLT wen 129 Steed Oni Creed Boe 1983) 
Comldtih aca hier’. Un G04») 


Editor’s Note.—Prior to the amendment of 1923 the judges 
and the registrars were required to preserve the original 
ballots for four months instead of two, as it is now pro- 
vided. 

Determination of Results of Primary for County Officers. 
—In a primary for county officers the registrar and judges 
of election have tne sole power, acting in their ministerial 
capacity, to determine whether votes cast in the wrong 
ballot box should be counted; and they may correct their 
tabulation of the results thereof to the county board of 
elections before the latter has judicially determined the re- 
sults; the duties of the latter board being continuous, un- 
der the provisions of the statute, and such powers not be- 
ing functus officio until they have finally determined the 
results of the election. Bell v. County Board, 188 N. C. 311, 
1245Se Bivoils 


§ 163-137. County board tabulates results of 
primaries; returns in duplicate. — The county 
boards of elections of the several counties shall 
tabulate the returns made by the judges and regis- 
trars of the several precincts in their respective 
counties with reference to candidates in the pri- 
maries, so as to show the total number of votes 
cast for each candidate of each political party for 
each office, and, when thus compiled on blanks to 
be prepared and furnished by the state board of 
elections for the purpose, these returns, in the case 
of officers other than the state senate in districts 
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composed of only one county, the house of rep- 
resentatives and county offices, shall be made out 
for each county in duplicate, and one copy shall 
be forwarded to the state board of elections and 
one copy shall be filed with the clerk of the su- 
perior court of the county from which such re- 
turns are made; in the case of member of the 
state senate in district composed of only one 
county, member of the house of representatives 
and county officers, such returns shall be made 
out in duplicate, and one copy thereof filed with 
the clerk of the superior court and one copy re- 
tained by the county board of elections, which 
shall forthwith, as to such last mentioned offices, 
publish and declare the results. (1915, c. 101, s. 
215471917 ce. 21837. S- 60423) 

Sufficient Declaration of Result—Request for Second Pri- 
mary:—When the provisions of this section have been com- 
plied with, the result posted at the courthouse door of the 
county, the result of the election is sufficiently declared, 
and the contestant receiving the next highest vote, less 
than a majority, must file his written request for a second 
primary within five days thereafter, in accordance with the 
proviso of section 163-140. Johnston v. Board, 172 N. C. 162, 
SOS. ebay Las. . 

Mandamus by Candidate.—Where the county board of 
elections has assumed to pass upon the qualifications of the 
electors voting in a primary for the selection of a party 
candidate for a county office, and in so doing has declared 
certain of the electors disqualified, and has accordingly 
changed its returns and declared the one appearing to have 
received a smaller vote, the choice of the party as a candi- 
date, an action will lie by the one appearing to have re- 
ceived the larger vote, against the county board, to compel 
them, by mandamus, to tabulate the returns made by the 
registrars and judges of the precinct, and then to publish 
and declare the same as the result of the election. Rowland 
we Board) 1840 Na1Gie78sella eos ok, 2629; 

Authority of County Board of Elections—Under our pri- 
mary law the right of a proposed elector to vote for the 
party’s choice of a county official, in this case a register 
of deeds, is expressly referred to the precinct registrar and 
judges of election, without power of review, or otherwise, 
in the county board of elections, the authority of the county 
board extending only to supervise or to review “errors in 
tabulating returns or filling out blanks.” Rowland v. 
Board, 184 N. C. 78, 113 S. E. 629. 

Power to Pass on Qualification of Voters.—The primary 
law to select a party candidate for a county office repeals 
all laws inconsistent with its provisions, and by incorporat- 
ing therein certain provisions of the general election law, 
confers no authority on the county board of electors to pass 
upon the qualifications of the voters of a precinct, and there- 
by change the result of the election from that appearing 
upon the face of the returns it had officially tabulated. 
Rowland v. Board, 184 N. C. 78, 113 S. E. 629. 


§ 163-188. State board tabulates returns and de- 
clares nominees.—The state board of elections 
shall compile and tabulate the returns for each 
candidate for each office for each political party 
voted for in the primary except in cases in which 
it is in this article provided that the result shall 
be declared by the several county boards of elec- 
tion, and if a majority of the entire votes cast 
for all the candidates of any political party for 
a particular office shall be for one candidate, he 
shall be declared by the state board of elections 
the nominee of his political party for such office. 
(1915, c. 101, s. 22; 1917, c. 218; C. S. 6043.) 


§ 163-139. Returns of election boards to be un- 
der cath. — The chairman or secretary of each of 
the county boards of elections and the chairman or 


secretary of the state board of elections shall file. 


with all returns and declarations of results of 
election required by law to be filed by such 
boards an affidavit that the same are true and 
correct according to the returns made to them; 
and a judge of election or registrar shall accom- 
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pany the precinct returns as to results of pri- 
mary elections with an affidavit that the same are 
true and correct, according to the votes cast and 
correctly counted by them. (1915, c. 101, s. 23; 
1917, c. 218; C. S. 6044.) 


§ 163-140. When results determined by plurality 
or majority; second primaries.—In the case of all 
officers mentioned in this article, nominations shall 
be determined by a majority of the votes cast. 

If in the case of an office no aspirant shall 
receive a majority of the votes cast, a second 
primary, subject to the conditions hereinafter set 
out, shall be held in which only the two aspirants 
who shall have received the highest and next 
highest number of votes shall be voted for: Pro- 
vided, that if either of such two shall withdraw 
and decline to run, and shall file notice to the 
effect with the appropriate board of elections, 
such board shall declare the other aspirant nom- 
inated: Provided further, that unless the aspir- 
ant receiving the second highest number of votes 
shall, within five days after the result of such 
primary election shall have been officially de- 
clared, and such aspirant has been notified by the 
appropriate board of elections, file in writing 
with the appropriate board of elections a request 
that a second primary be called and held, the as- 
pirant receiving the highest number of votes cast 
shall be declared nominated by such appropriate 
board. 

If a second primary be ordered by the state 
or a county board of elections, it shall be held 
four weeks after the first primary, in which case 
such second primary shall be held under the 
same laws, rules, and regulations as are provided 
for the first primary, except that there shall be 
no further registration of voters other than such 
as may have become legally qualified after the 
first primary election, and such persons may 
register on the day of the second primary, and 
shall be entitled to vote therein under the provi- 
sions of this article. If 'a nominee for a single 
office is to be selected, with more than one candi- 
date, then the majority within the meaning of this 
section shall be ascertained by dividing the total 
vote cast for all candidates by two, and any ex- 
cess of the sum so ascertained shall be a majority 
within the meaning of this section. 

If nominees for two or more offices (consti- 
tuting a group) are to be selected, and there are 
more candidates for nomination than there are 
such offices, then the majority within the mean- 
ing of this section shall be ascertained by dividing 
the total vote cast for all of such candidates by the 
number of positions to be filled, and then dividing 
the result by two. Any excess of the sum so as- 
certained, shall be the majority within the mean- 
ing of this section. If in ascertaining the result 
in this way, it appears that more candidates have 
obtained this majority than there are positions to 
be filled, then those having the highest vote, if be- 
yond the majority just defined, shall be declared 
the nominees for the positions to be filled. Where 
candidates for all the offices within such group do 
not receive a majority as defined and set out in this 
section, those candidates equal in number to the 
positions to be filled and having the highest num- 
ber of votes shall be declared nominated unless a 
second primary shall be demanded, which may be 
done by any one or all of the candidates equal in 
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number to the positions remaining to be filled and 
having the second highest number of votes. 


When any one or all of such candidates in the. 


group receiving the second highest number of 
votes demand a second primary, such second pri- 
mary shall be held and the names of all those 
candidates in the group receiving the highest 
number of votes and all those in the group re- 
ceiving the second highest number of votes and 
demanding a second primary shall be put on the 
ballot for such primary. 
be a third primary, but the candidates receiving 
the highest number of votes in the second pri- 
mary shall be nominated. (1915, c. 101, s. 24; 
OV Cu TOF Spaos eos me LS clo ae Cume00,) S. 
23520389, 672549917404 55 6045.) 


Editor’s Note.—The provisions contained in the last two 
paragraphs of this section were added by the amendment 
of 1927, except the last three sentences of the last para- 
graph which were added by the amendment of 1931. 

Effect of Failure to Comply with Provisions within the 
Time.—Applying the rule of construction that every part of 
a statute should be given effect when possible, it is Held, 
that section 24 of the State Primary Law, ch. 101, Laws of 
1915, providing, among other things, that the successful 
candidate for certain offices, skall receive a majority of the 
votes cast, when construed in connection with the proviso 
of the same section, that the one receiving the next highest 
vote, under a majority, shall file a request, in writing, with 
the appropriate board of elections for a second primary, en- 
titles the one receiving the highest number of votes to be 
the candidate of the party to the office, upon the failure to 
the one receiving the next highest vote to comply with the 
provision within the time stated, i. e., within five days after 
the result of the primary has been officially declared. John- 
ston v. Board, 172 N. C. 162, 909 S. E. 143. 

Same—Mandamus.—Where a candidate for membership in 
the General Assembly who has received the next highest 
vote in a legalized primary, but less than a majority of the 
votes cast, has failed to comply with the proviso of this sec- 
tion, in giving the written notice to the board of elections 
for a second primary within the time prescribed, and after 
duly declaring the result of the election, the board then or- 
ders the second primary, the ministerial duty of recogniz- 
ing the one receiving the highest vote as the candidate and 
putting his name on the ticket as such will be enforced by 
mandamus. Johnston v. Board, 172 N. C. 162, 99 S. E. 143. 

The plaintiff in proceedings for mandamus to compel the 
county board of elections to declare him the _ successful 
candidate of his party in a primary election, or that he is 
entitled to a second primary to select between himself and 
another candidate for the same office, must show the denial 
of a present, clear legal right, by the failure of such board 
to have done so. Umstead v. Board, 192 N. C. 139, 134 S. E. 
409. 

In order for a candidate for the party nomination for the 
Legislature to obtain a writ of mandamus against the 
county board of elections to compel the ordering of a second 
primary, he must show that his opponents receiving the 
larger number of votes have not received a majority of the 
votes cast for said nomination, and within five days after 
the result has been officially declared and he has been noti- 
fied thereof, he must have filed with the county board of 
elections a written request that the second primary be 
called by it. Umstead v. Board, 192 N. C. 139, 134 S. E. 409. 


§ 163-141. Attorney-general to aid board by ad- 
vice and as to forms.—In the preparation and dis- 
tribution of ballots, poll books, forms of returns 
to be made by registrars and judges, and forms 
of the returns to be made by the county boards 
of elections to the state board of elections and to 
be made by the state board of elections, and all 
other forms, it shall be the duty of the state board 
of elections to call to its aid the attorney-general 
- of the state of North Carolina, and it shall be the 
duty of the attorney-general to advise and aid in 
the preparation of all such ballots, books, and 
Tormiss, (1915). 6, JO0Ly sures satel te Ca e1522G. Oo, 
6046.) 


§ 163-142. Returns, canvasses, and other acts 
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governed by general election law.—The returns 
to be made by the registrars and judges as to the 
results of primary elections, and the canvassing 
by the county boards of elections of such results 
and declarations of such results, and the reports 
to be made by the county boards of elections to 
the state board of elections and other acts and 
things to be done in ascertaining and declaring 
the results of primary elections, unless otherwise 
provided herein, shall be done within the time 
before or after the primary election, and, as near 
as may be, under the circumstances prescribed 
for like acts and things done with reference to 
a general election, unless such acts and things 
prescribed to be done within certain times under 
the general election law shall, with respect to 
primary elections, be changed by general rules 
promulgated by the state board of elections for 
what may seem to them a good cause. (1915, c. 
101, s. 26; 1917, c. 218; C. S. 6047.) 


§ 163-143. Election board may refer to ballot 
boxes to resolve doubts.—When, on account of 
errors in tabulating returns and filling out blanks, 
the result of an election in any one or more pre- 
cincts cannot be accurately known, the county 
board of elections and the state board of elec- 
tions shall be allowed access to the ballot boxes 
in such precincts to make a recount and declare 
the results, which shall be done under such rules 
as the state board of elections shall establish to 
protect the integrity of the election and the rights 
of the voters. (1915, ¢. 101, s..27; 1917, ¢. 218; C. 


S. 6048.) 


Applicable in Case of Error.—This section applies only 
“when, on account of errors in tabulating returns or filling 
out blanks,’? the result of the election cannot be accurately 
known, and confers no authority on the courts, to investi- 
gate and pass upon the methods or manner in which the 
primary may have been conducted. Brown v. Costen, 176 
New GL 16357167, 96).9. 95. 659: 


§ 163-144. Political party defined for primary 
elections.—A political party within the meaning of 
the primary law shall mean any political group of 
voters which, at the last preceding general elec- 
tion, polled at least three per cent of the total 
vote cast therein for such offices as are described 
in § 163-1. (1915, c. 101, s. 31; 1917, c. 218; 1933, 
c. 165, s. 17; C. S. 6052.) 


Cross Reference.—As to definition of political party under 
general election law, see § 163-1. 


§ 163-145. Filling vacancies among candidates. 
—In the event that any person nominated in 
any primary election as the candidate of a po- 
litical party for a state office shall die, resign, 
or for any reason become ineligible or disqualified 
between the date of such primary election and 
ensuing general election, the vacancy caused 
thereby may be filled by the action of the state 
executive committee of such political party; in 
the event of such vacancy in the case of a dis- 
trict office, the same may be filled by the action 
of the executive committee for such district of 
such political party; and in the event of such 
vacancy in the case of a county office, or the 
house of representatives or the state senate in a 
district composed of only one county, the same 
may be filled by the action of the executive com- 
mittee of the party affected, thereby in the county 
wherein such vacancy occurs: Provided, that 
should a vacancy occur in any office after the pri- 
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mary has been held, a nomination shall be made in 
like manner as above provided, and the name of 
the person ‘so nominated shall be placed on the 
official ballot: Provided further, that after the 
time for filing notice of candidacy has expired 
and the candidate who has been declared the 
nominee for any office shall die before the date 
of the primary, the vacancy thus created may 
be filled by nomination in like manner as above 
provided, and the name of the person so nomi- 
nated shall be placed on the official ballot: Pro- 
vided further, that if, after the time for filing no- 
tice of candidacy has expired, any person who 
has filed notice of his candidacy in accordance 
with law, die, and there be only one other person 
who has filed notice of his candidacy for such 
office, the board of elections shall reopen the 
time for filing notice of candidacy, and fix a date 
upon which the primary election for such office 
shall ‘be heldhi1Gi015, (c491.01) 5? SBA 2017, 1.4179; 
By Bset917, CAQISsy 1928Ac, 111,13; 165) GOSS) 


Editor’s Note.—The second and third provisos of this sec- 
tion were added by the amendment of 1923. 


§ 163-146. Contests over primary results.—All 
contests over the results of a primary election 
shall be determined according to the law appli- 
cable to similar contests over the results of a 
general election. (1933, c. 165, s. 19.) 


§ 163-147. Notice of candidacy to indicate va- 
cancy; votes only effective for vacancy indicated. 
—In any primary when there are two or more 
vacancies for chief justice and associate justices 
of the supreme court of North Carolina to be 
filled by nominations all candidates shall file with 
the state board of elections at the time of filing 
notice of candidacy a notice designating to which 
of said vacancies the respective candidate is ask- 
ing the nomination. All votes cast for any candi- 
date shall be effective only for the vacancy for 
which he has given notice of candidacy, as pro- 
vided herein. (1921, c. 217; C. S. 6055(a).) 


SUBCHAPTER III. GENERAL ELEC- 
TION LAWS. 


Art. 20. Election Laws of 1929. 


§ 168-148. Applicable to all subdivisions of 
State.—The provisions of this article shall be ap- 
plicable to all counties, cities, towns, townships 
and school districts in the State of North Caro- 
lina, without regard to population or number of 
inhabitants thereof. (1929, c. 164, s. 2.) 


Local Modification.—Ashe: 1933, c. 557; 1935, c. 259; 1937, 
c. 170. 

This article is to be construed in pari materia with article 
10 of this chapter. Phillips v. Slaughter, 209 N. C. 543, 183 
S. E. 897; Mclean v. Durham County Board, 222 N. C. 6, 
ZL S:) 2d)" 849) 

Cited in Harris v. Miller, 208 N. C. 746, 182 S. E. 663; 
State v. Proctor, 221 N. C. 161, 163, 19 S. E. (2d) 234. 


§ 163-149. Preparation and distribution of bal- 
lots; definitions.—Al1 ballots cast in general elec- 
tions for national, State, county, municipal, and 
district officers in the towns, counties, districts, 
cities and other political divisions, and in primaries 
for the nomination of candidates for such offices, 
shall be printed and distributed at public expense. 
The printing and distribution of all ballots other 
than the county or local ballots hereinafter desig- 
nated and the ballots for elections in cities and 
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towns and the ballots for elections on bonds or 
other local measures, shall be arranged and handled 
by the State Board of Elections and shall be paid 
for by the State; and the printing and distribution 
of ballots in all county and local elections or pri- 
maries shall be arranged and handled by the 
County Board of Elections and shall be paid for by 
the respective counties; the printing and distribu- 
tion of ballots in all municipal elections shall be 
arranged and handled by the municipal authorities 
conducting such election or primary and shall be 
paid for by such municipality. The term “State 
elections” as used in this article shall apply to 
any election held for the choice of Presidential 
Electors, United States Senators, State, county 
or district officer or officers. The term “National 
elections” shall apply to any member of Congress 
of the United States. The term “city election” 
shall apply to any municipal election so held in a 
city or town, and the term “city officers” shall 
apply to any person to be chosen by the qualified 
voters at such an election. (1929, c. 164, s. 3.) 


Applied in Phillips v. Slaughter, 209 N. C. 543, 183 S. E. 
897. 


§ 163-150. Applicable to all issues submitted to 
people; form of ballot.— This article shall apply 
to and control all elections for the issuance of 
bonds and to all other elections in which any 
question or issue is submitted to a vote of the 
people. And the form of ballot in such elections 
shall be a statement of the question, with provi- 
sions to be answered “Yes” or “No” or “For” 
or “Against” as the case may be. (1929, c. 164, 
Ss) 42) 


§ 163-151. Ballots, provisions as to; names of 
candidates and issue.—The ballots printed for use 
under the provisions of this article shall be 
printed and delivered to the County Boards of 
Elections at least thirty days previous to the 
date of election, and shall contain the names of 
all candidates who have been put in nomination 
by any primary, convention, mass meeting, or 
other assembly of any political party in this State, 
cr have duly filed notice of their independent can- 
didacy, and all questions or issues to be voted on. 
It shall be the duty of the County Board of 
Elections to have printed all necessary ballots 
for use under the provisions of this article for 
county, township, and district elections. It shall 
be the duty of the State Board of Elections to 
have printed all necessary ballots for use under 
the provisions hereof for State and national elec- 
tions, constitutional amendments and propositions 
submitted to the vote of the people. (1929, c. 
164, s. 5.) 

Ballots Assured in Every County.—The language of this 
section is sufficiently broad to assure official printed ballots 
in each and every county. Mclean v. Durham County 
Board, ; 222. N.C) 6,010) 21 "Sie. (2d). 842. 

The right of a candidate to have his name printed on the 
official ballot under this section is dependent upon his be- 


coming a nominee in the required manner. Mclean v. Dur- 
ham County Board, 222 N. C. 6, 10, 21 S. E. (2d) 842. 


§ 163-152. Independent candidates put upon. 
ballot, upon petition. — The Boards of Election 
shall cause to be printed upon said ballots as an 
independent or non-partisan candidate, the name 
of any qualified voter who has been requested to 
be a candidate for office by written petition signed 
by at least twenty-five per cent of those entitled 
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to vote for a candidate for such office according 
to the vote cast in the last gubernatorial election 
in the political division in which such candidate 
may be voted for, when such petition is accom- 
panied by an affidavit from such proposed can- 
didate that he seeks to become an independent or 
non-partisan candidate and does not affiliate with 
any political party: Provided, such petition is 
filed with said Board of Elections at or before 
the time prescribed by law for the nomination of 
candidates by the political parties within the 
particular political division. The written petition 
provided herein, in municipal elections shall be 
signed by at least twenty-five per cent of the votes 
cast for the candidate running, in the last munici- 
pal election, for the particular office. (1929, c. 
164, s. 6; 1931, c. 223; 1935, c. 236.) 


Editor’s Note.—The Act of 1931 added the last sentence 
to this section. The amendment, badly worded, apparently 
means that in municipal elections, the number who must 
sign the petition must be equal to ten per cent (now twenty- 
five per cent) of the votes cast for the successful candidate 
for that office in the last municipal election. 9 N. C. Law 
Rev., 373. 

Prior to the amendment of 1935 the petition could be signed 
by at least ten per cent instead of twenty-five per cent. 


§ 163-153. Becoming candidate after the time 
fixed for the printing of the official ballot; pro- 
vision as to ballot.—If any qualified citizen is 
nominated to fill any vacancy, in any primary or 
election, after the time fixed herein for the print- 
ing of the official ballots, then said names shall 
not be printed upon said ballots. But, the 
candidate nominated may, at his own expense, 
have the Board of elections print a separate 
ticket upon which the title of the office for which 
he is a candidate and his own name shall be 
printed. Such ticket so printed as aforesaid shall 
be an official ticket. This section relates to all 
elections, whether nominating primaries, general 
elections, or others. (1929, c. 164, s. 7; 1931, c. 
254, s. 1.) 


Editor’s Note—The Act of 1931 struck out the following 
after the word “But,” at the beginning of the second sen- 
tence of this section: “in addition to the names printed up- 
on such ballots, there shall be at least one blank space un- 
der each office to be voted for in which may be written the 
candidate’s name, or,’ and also struck out the word 
“County” before “‘Board” in the same sentence. 


§ 163-154. Withdrawal of candidate. — After 
the proper officer has been notified of the nomi- 
nation, as hereinbefore specified, of any candidate 
for any office, he shall not withdraw same unless 
upon the written request of the candidate so 
nominated, made at least thirty days before the 
day of the election. (1929,:c. 164, s. 8.) 


§ 163-155. Number of ballots; what ballots 
shall contain; arrangement.—There shall be seven 
kinds of ballots, called respectively: official ballot 
for presidential electors; official ballot for United 
States senator; official ballot for members of 
congress; official state ballot; official county bal- 
lot; official township ballot; and official ballot 
on constitutional amendments or other proposi- 
tion submitted. In addition to these, there shall 
be a definite form of ballot for primary elections 
as hereinafter provided and a ballot for munici- 
pal elections as hereinafter provided: Provided, 
further, that the state board of elections, or the 
county board of elections may, in their discretion, 
combine any one or more of the ballots for either 
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the primary or the general election. ‘The ballots 
herein provided for shall be used for the purpose 
for which their names severally indicate, and not 
otherwise, that is to say: 

(a) On the official presidential ballot, the 
names of candidates for electors of president and 
vice-president of the United States of any politi- 
cal party or group of petitioners, shall not be 
placed on the ballot, but shall after nomination, 
be filed with the secretary of state. In place of 
their names, there shall be printed first on the 
ballot the names, of the candidates for president 
and vice-president of the United States respec- 
tively, of each such political party or group of 
petitioners, and they shall be arranged under the 
title of the offices. The party columns shall be 
separated by black ink lines. At the head of each 
party column shall be printed the party name in 
large type and below this a circle one-half inch 
in diameter, below this the names of the candi- 
dates for president and vice-president in the or- 
der prescribed. Each party circle shall be sur- 
rounded by the following instructions plainly 
printed: “For a straight ticket, mark within this 
circle.” 

If the state board of elections, in its discretion, 
should combine the presidential ballot with some 
other kind of ballots, such as the state, senatorial, 
or congressional ballots, then in that event, there 
shall be printed at the left of the names of such 
candidates for president and vice-president of 
each party or group, a single voting square large 
enough so that a voter, desiring to vote for can- 
didates for other officers of another party, may 
vote for the candidatés for president and vice- 
president together in the one single square. When 
the presidential ballot is combined with another 
ballot, instruction number two on the state ballot 
shall be included with the instructions given 
herein for the presidential ballot. 

On the face of the ballot, at the top, shall be 
printed in heavy black type the following instruc- 
tions: 

1. To vote a straight ticket, make a cross (x) 
mark in the circle of the party you desire to vote 
for. 

2. A vote for the names of candidates for 
president and vice-president is a vote for the 
electors of that party, the names of whom are on 
file with the secretary of state. 

3. If you tear or deface or wrongly mark this 
ballot, return it and get another. 


On the bottom of the ballot shall be printed 
the following: 


board of elections. 


(aa) On the official ballot for United States 
senator the names of the nominees or candidates 
for United States senator, of each party, and of 
each independent candidate, if any, shall be 
printed and so arranged in columns as to show 
above such names the party with which all such 
nominees or candidates are affiliated. At the 
head of each party column shall be printed the 
party name in large type, and below this a circle 
one-half inch in diameter, and below this the 
names of the respective nominees, or independent 
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candidates, if any. At the left of each name shall 
be printed a voting square, and all voting squares 
shall be arranged in the same perpendicular line. 
Each party circle shall be surrounded by the fol- 
lowing instructions plainly printed: “For a 
straight ticket mark within this circle.’ The col- 
umn for any independent candidate or candidates 
shall be similar to the party columns, except that 
at the top of said column there shall be printed 
the words “independent candidates.” The col- 
umns shall be arranged upon the ballots as di- 
rected by the state board of elections, as to all 
ballots herein required to be printed and dis- 
tributed by such state board of elections, and by 
the county board of elections with respect to all 
ballots required to be printed and distributed by 
the county board of elections. On the face of 
the ballot, at the top, shall be printed in heavy 
type the following instructions: 

1. To vote a straight ticket, make a cross (x) 
mark in the circle of the party you desire to vote 
for. 

2. If you tear or deface or wrongly mark this 
ballot, return it and get another. 

On the bottom of the ballot shall be printed 
the following: 

Facsimile of signature of chairman of state 
board of elections. 

(aaa) On the official ballot for members of 
congress, the names of the nominees or candidates 
for members of congress, of each party, and of 
each independent candidate, if any, shall be 
printed and so arranged in columns as to show 
above such names the party with which all such 
nominees or candidates are affiliated. At the 
head of each party column shall be printed the 
party name in large type, and below this a circle 
one-half inch in diameter, and below this the 
names of the respective nominees, or independent 
candidates, if any. At the left of each name shall 
be printed a voting square, and all voting squares 
shall be arranged in the same perpendicular line. 
Each party circle shall be surrounded by the fol- 
lowing instructions plainly printed: “For a 
straight ticket mark within this circle.’ ‘The 
column for any independent candidate or candi- 
dates shall be similar to the party columns, ex- 
cept that at the top of said column there shall be 
printed the words “independent candidates.” The 
columns shall be arranged upon the ballots as di- 
rected by the state board of elections, as to all 
ballots herein required to be printed and distrib- 
uted by such state board of elections, and by 
the county board of elections, with respect to all 
ballots required to be printed and distributed by 
the county board of elections. On the face of the 
ballot, at the top, shall be printed in heavy type 
the following instructions: 

1. To vote a straight ticket, make a cross (x) 
mark in the circle of the party you desire to vote 
TOU 

2. If you tear or deface or wrongly mark this 
ballot, return it and get another. 

On the bottom of the ballot shall be printed the 
following: 

Facsimile of signature of chairman of state 
board of elections. 
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(b) On the official state ballot shall be printed 
the names of all candidates for state public offices, 
including candidates for judges of the superior 
court, and all other candidates for state offices 
not otherwise provided for. The names of all 
such state candidates to go upon the said official 
ballot which is herein provided, of each party and 
group of independent candidates, if any, shall be 
printed in one column and the party column shall 
be parallel and shall be separated by distinct 
black lines. At the head of each party column 
shall be printed the party name and under this 
shall be a blank circle one-half of an inch in di- 
ameter, which party circle shall be surrounded by 
the following instructions plainly printed: ‘For a 
straight ticket, mark within this circle.’ The 
columns for the independent candidates shall be 
similar to the party columns, except that above 
each column shall be printed the words “inde- 
pendent candidate.” In each party column the 
names of all nominees of that party shall be 
printed in the customary order of the office, and 
the names of all candidates of each party for any 
one office shall be printed in a separate section, 
and at the top of each section shall be printed on 
one line the title of the office and a direction as 
to the number of candidates for whom a vote 
may be cast, unless there shall not be room for 
the direction, in which case it shall be printed 
directly below the title. If two or more candi- 
dates are nominated for the same office for differ- 
ent terms the term for which each is nominated 
shall be printed as a part of the title for the 
office. Each section shall be blocked in by 
black lines and the voting squares shall be set in 
a perpendicular column or columns to the left of 
each candidate’s name. ‘The printing on said bal- 
lot shall be plain and legible, and in no case shall 
it exceed in size ten-point type. 

On the face of the ballot, at the top, shall be 
printed in heavy type, the following instructions: 

1. To vote a straight party ticket, make a cross 
(x) mark in the circle of the party you desire to 
vote for. 

2. To vote a mixed ticket, or in other words 
for candidates of different parties, either omit 
making a cross (X) mark in the party circle at 
the top and mark in the voting square opposite the 
name of each candidate on the ballot for whom 
you wish to vote; or, make a cross (X) mark in 
the party circle above the name of the party for 
some of whose candidates you wish to vote, and 
then mark in the voting squares opposite the 
names of any candidates of any other party for 
whom you wish to vote. 

3. If you tear or deface or wrongly mark this 
ballot, return it and get another. 

On the bottom of the ballot shall be printed 
the following: 


Facsimile of signature of chairman of state 
board of elections. 

The instructions hereby given for the state bal- 
lot shall be used when there are two or more 
state offices to be filled at an election, or when 
two or more kinds of ballots as herein given are 
printed on one ballot. 

(c) On the official county ballot shall be 
printed the names of all candidates for solicitor 
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for the judicial district in which the county is 
situated; for member of the general assembly, 
and all county offices. It shall conform as nearly 
as possible to the rules prescribed for printing 
the state official ballot, but on the bottom there- 
of shall be printed the following: 

Facsimile of signature of chairman of county 
board of elections. 

(d) The township ballot shall contain the 
names of the candidates for constable and jus- 
tices of the peace, and the municipal ballot shall 
contain the names of all offices to be filled in the 
municipality at the election for which the ballot 
is to be used, and shall conform as near as may 
be to the provisions herein set out with respect 
to the county ballot. 

(e) On the official ballot on constitutional 
amendments or other propositions submitted 
shall be printed each amendment or proposition 
submitted in the form laid down by the legisla- 
ture, county commission, convention, or other 
body submitting such amendment or proposition. 
Each amendment or proposition shall be printed 
in a separate section and the section shall be 
numbered consecutively, if there be more than 
one. At the left of each question shall be printed 
two voting squares, one above the other, each at 
least one-fourth (4%) inch square. At the left of 
the upper square shall be printed the word “yes” 
and at the left of the lower square shall be 
printed the word “no.” At the top of the ballot 
shall be printed the following instructions: 

1. To vote “yes” on any question, make a cross 
(X) mark in the square to the right of the word 
“yes.” 

2. To vote “no” on any question, make a cross 
(X) mark in the square to the right of the word 
ravens 

3. If you tear or deface or wrongly mark this 
ballot, return it and get another. 

On the bottom of each ballot shall be printed 
the following: 

Facsimile of signature of chairman of state 
board of elections. 

(f) In primary elections there shall be no pro- 
vision for designating the choice of a party ticket 
by one act or mark, but there shall be a separate 
ballot for each party and of different colors. The 
ballots containing the names of the respective 
candidates shall be so printed that the names of 
the opposing candidates for any office shall, as 
far as practicable, alternate in position upon the 
ballot, to the end that the name of each candidate 
shall occupy with reference to the name of every 
other candidate for the same office, first position, 
second position and every other position, if any, 
upon an equal number of ballots, and the said 
ballots shall be distributed impartially and with- 
out discrimination. A square shall be to the left 
of the name of each candidate in which the voter 
may make a cross (X) mark indicating his choice 
for each candidate. On the bottom of each ballot 
in such primary election printed by the state 
board of elections shall be printed the following: 

Facsimile of signature of chairman of state 
board of elections. 
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And on the bottom of each ballot printed by 
the county board of elections shall be printed the 
following: 

Facsimile of signature of chairman of county 
board of elections. 

(g) In all city or municipal elections and pri- 
maries there shall be an official ballot on which 
shall be printed the names of all candidates for 
city or town offices. It shall conform as nearly 
as possible to the rules prescribed for the printing 
of the official general ballot, but on the bottom 
thereof shall be printed the following: 

Facsimile of signature of city clerk. (1929, c. 
164, s. 9; 1931, c. 254, ss. 2-10; 1933, c. 165, ss. 
20, 21; 1939, c. 116, s. 1.) 

Editor’s Note.—This section was 
particulars by the Act of 1931. The provision as to com- 
bining ballots was inserted in the first paragraph, and 
changes were made as to the instructions, etc., to be 
printed on the ballots. 

The 1939 amendment changed instruction 2 under subsec- 
tion (b). 

§ 163-156. Ballots for each precinct wrapped 
separately.—All ballots for use in each precinct 
shall be wrapped in packages, each package to 
contain whatever number of ballots the chairman 
of the county board of elections may deem advisa- 
ble for the respective precincts in his own county, 
but each package shall have written or stamped 
thereon the number of ballots contained therein 
so the registrar will know how many ballots to 
account for in his precinct. (1929, c. 164; s. 10; 
1933, c. 165, s. 22.) 


§ 163-157. Number of ballots to be furnished 
polling places.—There shall be provided for each 
voting place at which an election or primary is 
to be held such a number of ballots that there 
shall be at least one hundred and twenty-five bal- 
lots for every one hundred registered voters at 
each polling place, or an excess of ballots of 
twenty-five per cent over the registration at each 
precinet#) (19293..c) 164; ' Ss.) 1591933518165, ‘s2°22) 


§ 163-158. Ballot boxes. — The County Board 
of Elections shall provide for each precinct ballot 
boxes for the official ballots, as herein specified, 
which boxes shall respectively be plainly marked 
“Presidential Electors,’ “Ballot Box Members of 
Congress,” “Ballot Box United States Senator,” 
“Official State Ballot Box,” “Official County Bal- 
lot Box,” “Official Township Ballot Box,” and 
“Official Propositions Ballot Box,’ and also one 
additional box for spoiled ballots, to be plainly 
marked “For Spoiled Ballots.” Each box shall 
be supplied with a lock and key and with an 
opening in the top large enough to allow a single 
folded ballot to be easily passed through, but no 
larger. (1929, s. 164, s. 12; 1931, c. 254, s. 11.) 


Editor’s Note—The Act of 1931 cut out the provision as 
to providing a box for ballot stubs. 


§ 163-159. Sample ballots.— The State Board 
of Elections shall prepare sample ballots of each 
kind of ballot printed by the State for the purpose 
of instructing voters in marking their ballots, 
which sample ballots shall be printed on colored 
paper and with the words “Sample Ballots” 
printed conspicuously thereon and shall distribute 
the same to the County Boards of Elections. 


amended in several 
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The County Boards of Elections shall likewise 
print on colored paper and distribute couity and 
township sample ballots for instructing said 
voters. (1929, c. 164, s. 13; 1931, c. 254, s. 12.) 


Editor’s Note.—This section was amended and rewritten 
By the Act of 1931 to read as set out above. 


§ 163-160. Distribution of ballots and boxes. 
—The County Board of Elections shall deliver 
to the Registrar in each precinct the proper 
number of ballots and boxes, as required by the 
provisions of this article, three days before 
the day of election, and shall obtain from each 
Registrar a receipt for same. (1929, c. 164, s. 14.) 


§ 163-161. Destroyed or stolen ballots; how 
replaced; reports as to.—In case the ballots fur- 
nished to any precinct in accordance with the pro- 
visions of this article shall be destroyed or 
stolen, it shall be the duty of the County Board 
of Elections to cause other ballots to be prepared 
in the form of the ballots so wanting. Within 
three days after the close of the polls on election 
days, the Registrars having lost such ballots shali 
make a written report of the whole circumstances 
of the loss of the ballots, under oath, to the 
County Board of Elections. (1929, c. 164, s. 15.) 


§ 163-162. Registrars, duties of, compensation; 
failure to serve——In addition to the compensation 
for performance of the duties required in the reg- 
istration of voters, each Registrar shall receive 
for his services on election day the sum of five 
dollars. If any Registrar or Judge of election 
fails or refuses to serve as herein provided, the 
officer holding the election shall swear in a by- 
stander of the same political faith as the Regis- 
trar not serving, and if none such be present then 
any other qualified elector. The bystander sworn 
in to act as Registrar or Judge shall receive the 
same compensation as the Registrar is entitled to. 
One of the judges appointed for such purpose by 
the precinct election officers shall have charge of 
the ballots and furnish them to the voters in man- 
ner hereinafter set forth. The Registrar shall 
promptly, at the close of the registration period, 
certify to the County Board of Elections the num- 


ber of voters registered in his precinct. (1929, c. 
164, $. /163°1939; 2649 
§ 163-168. Voting booths; arrangement and 


number of; provisions as to.—The County Board 
of Elections in each county whose duty it is to 
hold the election and appoint polling places there- 
in, as herein provided for, shall cause the same to 
be suitably provided with a sufficient number of 
voting booths, equipped with the tables or shelves 
on which voters may conveniently mark their 
ballots. Each voting booth shall be at least three 
feet square and six feet high and shall contain 
three sides and have a door or curtain in front, 
which door or curtain shall extend within two 
feet of the floor; and each booth shall be so ar- 
ranged that it shall be impossible for one voter 
in one voting booth to see another voter at an- 
other voting booth in the act of marking his bal- 
lot. The arrangement shall be such that the bal- 
lot boxes and voting booths shall bein plain view 
of the judges of election. The number of such 
voting booths shall be not less than one for each 
hundred voters qualified to vote at such polling 
places. Each voting booth shallbe kept properly 
lighted and provided with proper supplies and 
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conveniences for marking ballots. The County 
Board of Elections may provide buildings by 
lease or otherwise in which the elections are to 
be couducted, or they may cause a space not more 
than one hundred feet from the ballot box to be 
roped off, in which space no person shall be al- 
lowed to enter except through a way not exceed- 
ing three feet in width for the entrance and exit 
of voters. ‘They may prescribe the manner in 
which the place for holding elections shall be 
prepared in every precinct so as to properly ef- 
fectuate the purpose of this article. The County 
Board of Elections shall also be entitled to de- 
mand and use any school or other public build- 
ing for the purpose of holding any election and 
require that such building be vacated for such 
purpose. (1929, c. 164, s. 17.) 


§ 163-164. Regulations for opening polls; oath 
of judges and registrars—The Judges of elec- 
tion and Registrars of each precinct shall meet 
at the polling places therein at least one-half 
hour before the time set for opening polls for 
each election referred to in this article, and 
shall proceed to arrange the space within the 
enclosures set apart for election, and to prepare 
the booths for the orderly and legal conduct of 
the election. They shall then and there have 
the official ballot boxes, herein referred to, to- 
gether with the boxes for ballot stubs and the 
boxes for spoiled ballots as hereinbefore pro- 
vided, the sealed packages of official ballots, the 
registration book, the polling book, and the re- 
quired supplies. ‘They shall see that the voting 
booths are supplied with pencils, or pen and ink; 
unlock the official ballot boxes; see that the same 
are empty; allow the authorized watchers present 
and any other electors who may be present to ex- 
amine said boxes, and shall lock the same again 
while empty. After such official ballot boxes are 
relocked they shall not be unlocked or opened 
until the closing of the polls; and except as au- 
thorized by law no ballot or other matter shall 
be placed in such boxes. Each Judge of election 
and Registrar shall before the opening of the 
polls take the following oath: 

“T do solemnly swear that I will administer the 
duties of my office without fear or favor; that I 
will not in any manner request or seek to per- 
suade or induce any voter to vote for or against 
any particular candidate or proposition, and that 
I will not keep or make any memorandum of 
anything occurring within the voting booths, ex- 
cept I be called upon to testify in a judicial pro- 
ceeding for a violation of the election laws of 
this State: so help me God.” 

This oath shall be administered at the time 
hereinbefore prescribed by the Registrar to the 
two Judges of election and by one of them to 
the Registrar. The same oath shall, be taken 
before the Registrar or Judge by every person 
rendering assistance. They shall then open 
the sealed package of ballots, and one of the 
Judges shall make proclamation that the polls 
are open and of the time when they will be 
closed. From the time of opening of the polls 
until the announcement of the result of the can- 
vass of the votes after the close of the polls and 
the signing of the official returns the official bal- 
lot boxes and the other boxes herein provided 
for and all the official ballots herein provided for 
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shall be kept within the precinct election en- 
closures. (1929, c. 164, s. 18.) 


§ 163-165. No loitering or electioneering al- 
lowed within 50 feet of polls; regulations for vot- 
ing at polling places; banners or placards; guard 
rail; diagram.—No person shall, while the polls 
are open at polling places, loiter about or do any 
electioneering within such polling place or within 
fifty feet thereof, and no political banner, poster, 
or placard shall be allowed in'or upon such poll- 
ing places during the day of the election. The 
election officials and ballot boxes shall at all times 
be in plain view of the qualified voters who are 
present, and a guard rail shall be placed not nearer 
than ten feet nor further than twenty feet from 
the said election officials and ballot boxes. 

The arrangement of the polling place shall be 
substantially according to the following diagram, 
and shall conform as nearly thereto as the build- 
ing or other place in which said election is held 
will permit: 





. Entrance to voting place. 
. Judge with ballots and box for spoiled bal- 


. Voting booths. 
. Polls book. 
Ballot box. 
. Box for stubs. 
2. Other election officials. 
Direction of entry and exit of voter. 


(1929, c. 164, s. 19.) 


§ 163-166. Delivery of ballot to voter; test- 
ing registration—The voter shall enter through 
the entrance provided, and shall forthwith give to 
the Judge of election his name and residence. 
One of the Judges shall thereupon announce the 
name and residence of the voter in distinct tone 
of voice. The Registrar shall at once announce 
whether the name of such voter is duly regis- 
tered. If he be registered, and be not challenged, 
or if he be challenged and the challenge decided 
in his favor, or if he take the requisite oath and 
be lawfully entitled to vote, the proper Judge of 
election shall prepare for him one official ballot 
of each kind, folded by such judge in the proper 
manner for voting, which is: first, bring the bot- 
tom of the ballot up to the margin of the print- 
ing at the top of the ballot, allowing the margin 
to overlap; and second, fold both sides of the 
center, so that when folded the face of the bal- 
lot, except the one inch margin at the top thereof, 
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shall be concealed, and so that the ballot shall be 
not more than four inches wide. Such Judge 
shall then instruct the voter to refold the ballot 
in the same creases when he has marked it. 
(1929, c. 164, s. 20; 1931, c. 254, s. 13.) 

Editor’s Note—The Act of 1931 cut out the last sentence 
of this section which read as follows: ‘Such judge shall 
then with pen and ink mark upon the top margin of the 
face thereof the number of the voter upon the polling list 
and the initials of such judge’s name, and shall thereupon 
deliver the ballot or ballots to the voter. No person other 
than such designated judge shall deliver to any voter any 
ballot.”’ 

§ 168-167. Marking ballots by voter. — The 
voter shall then go to one of the voting booths 
and shall therein prepare his ballot by marking 
in the appropriate margin or place a cross (X) 
mark opposite the name of the candidate or party 
of his choice for each office to be filled, or by fill- 
ing the name of the candidate of his choice in the 
blank space provided therefor, and marking a 
cross (X) opposite thereto. The voter may desig- 
nate choice of candidate by a cross (X) or by a 
check mark, or other clear indicative mark. 
Gl9298 6.164. 0s. 24.) 


§ 163-168. Folding and depositing of ballots; 
signature of voter if challenged; delivery of poll 
books to chairman of county board of elections.— 
When the voter shall have prepared his ballot or 
ballots, he shall leave the voting booth with his 
ballot folded so as to conceal the face of the ballot, 
and keep it so folded, shall proceed at once to the 
judge of election designated to receive ballots and 
shall offer them to such judge who shall then de- 
posit the ballots in the proper boxes: Provided, 
however, that if the voter shall have been chal- 
lenged and the challenge be decided in the voter’s 
favor, before depositing the ballot or ballots in 
the proper boxes, the voter shall write his name on 
the ballot or ballots for identification in the event 
that anv action should be taken later in regard to 
the voter’s right to vote. After voting, the voter 
shall forthwith pass outside the guard-rail, unless 
he be one of the persons authorized to remain for 
purposes other than voting. No ballots except 
official ballots bearing the official endorsement 
shall be allowed to be deposited in the ballot 
boxes or to be counted. No official ballot folded 
shall be unfolded outside of the voting booth until 
it is to be counted. No person to whom any of- 
ficial ballot shall be delivered shall leave the 
space within the guard-rail until after he shall 
have delivered back all such ballots. When a per- 
son shall have received an official ballot from the 
judge, he shall be deemed to have begun the act 
of voting, and if he leave the guard-rail before 
the deposit of his ballot in the box he shall not be 
entitled to pass again within the nari ralletor 
the purpose of voting. 

The poll books required to be vent by the 
judges of elections shall be signed by the judge 
at the close of the election, and delivered to the 
registrar, who shall deliver them to the chairman 
of the county board of elections. (1929, c. 164, s 
22: 1931, c. 254, s. 14; 1939, c. 263, s. 3%.) 

Editor’s Note.—The Act of 1931 amended 
this section to read as set out above. 

§ 163-169. Manner and time of voting—On re- 
ceiving his ballot the voter shall forthwith, and 
without leaving the enclosed space, retire alone, 
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unless he be one that is entitled to assistance as 
hereinafter provided, to one of the voting booths, 
and without undue delay unfold and mark his 
ballots. No voter shall be allowed to occupy a 
booth already occupied by another, or to occupy a 
booth more than five minutes in case all the 
booths are in use and voters are waiting. It shall 
be unlawful purposely to deface or tear an official 
ballot in any manner, or to erase any name or 
mark written thereon by a voter If a voter 
wrongly mark or deface or tear a ballot he may 
obtain others successively one at a time, but not 
more than three of any one kind, upon returning 
to the Judge each ballot so spoiled. (1929, c. 164, 


i TE) 
§ 163-170. Who allowed in room or enclosure; 
peace officers. — No person other than voters 


in the act of voting shall be allowed in the 
room or enclosure in which said ballot box 
and booths are, except the officers of election 
and official markers as hereinafter provided. In 
case of cities having duly enrolled policemen 
or peace officers, the city authorities may desig- 
nate the officers to keep the peace at the polls 
on the outside of the enclosure in which is the 
ballot box. But in no event shall said police- 
men or peace officers come nearer to said en- 
trance than ten feet. or enter the room or en- 
closure in which is the ballot box, unless spe- 
cially requested to do so by the officers holding 
the elections, and then only for the purpose of 
preventing disorder; and at any time when re- 
quested to do so by said officers holding the elec- 
tions, the said policemen shall retire from the 
room or enclosure in which is the ballot box, 
and to a point not nearer than ten feet to the 
aforesaid entrance. (1929, c. 164, s. 24.) 
Local Modification.—Cumberland: 1937, c. 426. 


§ 163-171. Ballots not taken from polls; other 
ballots for spoiled ballots; delivery to County 
Board of Elections—No person shall take or 
remove any ballots from the polling place before 
the close of the polls. If any voter spoils a ballot, 
he may successively obtain others, one at a time, 
not exceeding three in all, upon returning each 
spoiled one to the Registrar, and the Registrar 
shall deposit said spoiled ballot in the box kept for 
the purpose by him. Within three days after each 
election or primary the Registrar of each precinct 
shall deliver to the County Board of Elections in 
an envelope to be furnished by the County Board 
of Elections for such purpose the spoiled bal- 
lots so deposited at such precinct, and shall at 
the same time in another envelope furnished for 
such purpose, deliver to the said County Board 
of Elections the unused ballots from said pre- 
cinct. The County Board of Elections shall 
thereupon make a check to ascertain whether 
the total of such spoiled ballots and such un- 
used ballots when added to the number of bal- 
lots cast at such precinct shall equal the total 
number of ballots- furnished to the Registrar of 
such precinct prior to such. election or primary. 
(1929, c. 164, s. 25.) 


§ 163-172. Assistance to voters in elections.— 
Prior to the date of any election hereunder the 
county board of elections, together with the regis- 
trar of each precinct of each county, shall desig- 
nate for each precinct therein a sufficient number 
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of persons of good moral character and of the req- 
uisite educational qualifications, who shall be bona 
fide electors of the precinct for which they are ap- 
pointed, to act as markers, whose duty it shall be 
to assist voters in the preparation of their ballots. 
The assistants or markers so appointed by the said 
county board of elections shall be so appointed as 
to give fair representation to each political party 
whose candidates appear upon the ballot. The 
chairman of the county organization of any politi- 
cal party may, not more than ten days before any 
election to be held, hereunder, submit to the 
county board of elections the names of not less 
than ten qualified voters in any voting precinct of 
the county, and thereupon the marker or markers 
appointed to represent such party in said election 
at said voting precinct shall be selected from 
among those so named. Such persons shall re- 
main within the enclosure prepared for the hold- 
ing of elections, but shall not come within ten 
feet of the guard-rail, except when going to or 
returning from the booth with any elector who 
has requested assistance. Such marker or assist- 
ant shall not in any manner seek to persuade or 
induce any voter to cast his vote in any particular 
way, and shall not make or keep any memorandum 
of anything occurring within such booth, and 
shall not, directly or indirectly, reveal to any other 
person how in any particular such voter marked 
his ballot, unless he, or they, be called upon to 
testifv in a judicial proceeding for a violation of 
the election laws. Every such marker or assist- 
ant, together with the registrar and judge of elec- 
tion, shall, before the opening of the polls, take 
and subscribe an oath that he will not, in any 
manner, seek to persuade or induce any voter to 
vote for or against any particular candidate, or 
for or against any particular proposition, and that 
he will not make or keep any memorandum of 
anything occurring within the booth, and will not 
disclose the same, unless he be called upon to 
testify in a judicial proceeding for a violation of 
the election laws of this state. The said oath, 
after first being taken by the registrar, may be 
administered by him to the two judges of 
election and to the markers or assistants, a3 
herein provided: Provided, that in all general 
elections held under the provisions of this article 
any voter may select another member of his or 
her family who shall have the right to accompany 
such voter into the voting booth and assist in the 
preparation of the ballot, but immediately. after 
rendering such assistance the person so assisting 
shall vacate the booth and withdraw from the vot- 
ing arena. This section is not applicable to pri- 
mary elections. (1929, c. 164, s. 26; 1933, c. 165, 
S..042.1989) C. 302 "S:n1.) 


Local Modification.—Brunswick: 1933, c. 164; 1935, «. 221; 
Cherokee: 1935, c. 461; 1937, c. 391; Cumberland: 1937, c. 426; 
Sampson: 1941, c. 166. 

Editor’s Note.—Public Iaws 1939, c. 352, s. 1, repealed 
this and section 163-173 in so far as said sections apply to 
primaries and in lieu thereof enacted section 163-174. 


§ 163-178. Aid to persons suffering from physi- 
cal disability or illiteracy—Any person who, 
on account of physical disability, is obviously 
unable to enter the booth without assistance, 
or who on account of such disability, or be- 
cause of illiteracy, or for any other good rea- 
son, shall request assistance from the registrar 
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or judges of election, may, upon such declaration 
and upon his own request, have assistance from 
any one of the markers or assistants provided for 
in § 163-172. The voter may indicate which 
of the markers he desires to assist him; whereup- 
on the registrar shall direct that the marker or 
assistant so indicated by the voter accompany 
said voter into the booth and give him such aid 
as may be requested in the preparation of his 
ballot, whereupon said marker or assistant shall 
withdraw from said booth and to his place with- 
in the rail, and shall not accompany the voter 
to the ballot box unless assistance be required 
on account of physical infirmity and such as- 
sistance is requested by the voter, or have any 
further conversation with said voter prior to 
the time that he deposits his ballot. In the 
event the voter does not request the assistance 
of any particular marker or assistant, then the 
registrar shall appoint from among the official 
markers or assistants some person to aid the 
voter in preparing his ballot. This section is not 
applicable to primary elections. (1929, c. 164, s. 
27; 1939, c. 352, s. 1.) 

Local Modification.—Brunswick: 1933, c. 164; 1935, c. 221; 
Cherokee: 1935, c. 461; 1937, c. 391; Cumberland: 1937, c. 426; 


Sampson: 1941, c. 166. 
Editor’s Note.—See note under § 163-172. 


§ 163-174. Assistance to illiterate or disabled 
voter in primary.—Any qualified voter enti- 
tled to vote in any primary, but who by reason 
of any physical disability or illiteracy is unable 
to mark his ballot may upon statement to the 
registrar of his incapacity and upon his request 
be: aided by a near relative (husband or wife, 
brother or sister, parent or child, grandparent or 
grandchild), who shall be admitted to the booth 
with such voter, or if no near relative is present 
such voter may call to his assistance any other 
voter of his precinct who has not given aid to 
another voter, and who shall likewise be ad- 
mitted to the booth with such voter: Provided 
that if the voter needs and is entitled to the as- 
sistance as herein provided for, and there is no 
near relative present, or anyone else authorized 
hereunder to give assistance, the voter may call 
to his assistance the registrar or one of the judges 
of the election: Provided, further, that any voter 
may upon his request be accompanied into the 
voting booth by a near relative (as above de- 
fined), and obtain such assistance from said mem- 
ber of the family as he may desire whether disa- 
bled or not. It shall be unlawful for any person 
to give, receive, or permit assistance in the voting 
booth during any primary to any voter otherwise 
than as is herein provided for. (1939, c. 352, s. 2.) 

Local Modification—Cumberland, Wilson: 1939, c. 402. 


§ 163-175. Method of marking ballots; im- 
properly marked ballots not counted; when.—The 


voter shall observe the following rules in marking 
his ballot: 


1. If the elector desires to vote a straight ticket, 
or in other words, for each and every candidate 
of one party for whatever office nominated, he 
shall, either— 

(a) Make a cross mark in the circular space 
below the name of the party at the head of the 
ticket; or 

(b) Make a cross mark on the left of and op- 


CH. 163. ELECTIONS AND ELECTION LAWS 


§ 163-176 


posite the name of each and every candidate of 
such party in the blank space provided therefor. 
2. If the elector desires to vote a mixed ticket, 
or in other words for candidates of different par- 
ties, he shall, either, 
(a) Omit making a cross mark in the party 
circle above the name of any party and make a 


_cross mark in the voting square opposite the name 


of each candidate for whom he desires to vote on 
whatever ticket he may be; or 

(b) Make a cross mark in the party circle above 
the name of the party for some of whose candi- 
dates he desires to vote, and then make a cross 
mark in the voting square opposite the name of 
any candidates of any other party for whom he 
may desire to vote, in which case, the cross mark 
in the party circle above the name of a party will 
cast the elector’s vote for every candidate on the 
ticket of such party, except for offices for which 
candidates are marked on other party tickets, and 
the cross marks before the names of such candi- 
dates will cast the elector’s vote for them. 

3. If the elector desires to vote for a person 
whose name does not appear on the ticket, he can 
substitute the name by writing it in with a pencil 
or ink in the proper place, and making a cross (x) 
mark in the blank space at the left of the name 
so written in. When a name is written in on the 
official ballot, the new name so written in is to 
be treated like any other name on the ballot. No 
sticker is to be used. 

4. If the elector marks more names than there 
are persons to be elected to an office, or, if for 
any reason, it is impossible to determine the vot- 
er’s choice for an office to be filled, his ballot shall 
not be counted for such office but shall be re- 
turned as a blank vote for such office. 

5. If a voter shall do any act extrinsic to the 
ballot itself, such as enclosing any paper or other 
article in the folded ballot, such ballot shall be 
void. 

6. No ballot shall be rejected for any technical 
error which does not make it impossible to deter- 
mine the voter’s choice. 

7. Every elector who does not vote a ballot de- 
livered by the election officer shall, before leaving 
the polling place, return such ballot to such offi- 
cer. 

8. A cross (x) mark shall consist of any straight 
line crossing any other straight line at an angle 
within a voting circle or square. A voter may 
designate his choice of candidate by the cross (x) 
mark or by a check mark, or any other clear in- 
dicative mark. Any ballot which is defaced or 
torn by the voter shall be void. (1929, c. 164, s. 
28: 1931, c. 254, s. 15; 1933, c. 165, s. 23; 1939, c. 
416) Sa.) 

Editor’s Note.—The 1939 amendment added paragraph (b) 


of subsection 2, and made slight changes in the wording of 
paragraph (a). 


§ 163-176. Offenses of voters; interference with 
voters; penalty—A voter who shall, except as 
herein otherwise provided, allow his ballot to 
be seen by any person, or who shall take or re- 
move, or attempt to take or remove, any ballot 
from the polling place or any person who shall 
interfere with, or attempt to interfere with any 
voter when inside said enclosed space, or when 
marking his ballot, or who shall remain longer 


[ 941 ] 


§ 168-177 


than the specified time allowed by this article 
in the booth, after being notified that his time has 
expired, or who shall endeavor to induce any 
voter, while within the enclosure, before voting, 
to show how he marks or has marked his ballot, 
or aid, or attempt to aid, any voter by means of 
any mechanical device, or any other means what- 
ever, while within the enclosure, in marking his 
ballot, shall be guilty of a misdemeanor and up- 
on conviction shall be fined or imprisoned, or 
both, in the discretion of the court; and election 
officers shall cause any person committing any of 
the offenses herein set forth to be arrested and 
shall cause charges to be preferred against the 
person so offending, in a court of competent ju- 
risdiction. (1929, c. 164, s. 29.) 


§ 163-177. Offenses of election officers. — Any 
judge of election or registrar, or other election of- 
ficer, after having qualified, who wilfully and 
knowingly refuses or fails to perform the duties 
herein prescribed, or who wilfully and knowingly 
violates the provisions of this article, shall be 
guilty of a misdemeanor and subject to a fine, or 
to imprisonment in the county jail not less than 
ten nor more than ninety days, at the discretion 
of the court. (1929, c. 164, s. 30.) 


§ 163-178. Reading and numbering the ballots; 
certificate of result; delivery of boxes to Board of 
Elections.—When the polls are closed the Regis- 
trar and Judge shall, in the presence of the 
watchers appointed by the respective executive 
committees of the several political parties and any 
other electors of the precinct who choose to be 
present open the box and count and ‘record the 
number of the votes received by each candidate 
and on each question or measure. The said Judge 
of election and Registrar shall not adjourn or post- 
pone the canvass of the vote in such precinct until 
it shall be fully completed. The Judges of elec- 
tion may, at their discretion, open the ballots of 
absent electors immediately after the close of 
the polls, subject to the rights of challenge now 
allowed by law. A ‘certificate setting forth the 
results of such election shall be signed by the 
Registrar and Judges of election. Upon the 
close of the counting of the ballots, as herein 
provided, the said election official shall replace 
said ballots in the official ballot box and lock 
the same. The ballot box shall then be delivered 
to such place as may be designated by the county 
board of elections. (1929, c. 164, s. 32.) 


§ 163-179. Hours of primaries and elections. — 
In all primary and general elections held in this 
state, including all local and municipal elections, 
the polls shall open at six-thirty o’clock A. M. 
and shall close at the hour of six-thirty o’clock 
P. M. Eastern Standard Time. (1929, c. 164, s. 
33; 1937, cc. 258, 457; 1941, c. 222.) 

Editor’s Note.—Prior to the 1937 amendment this section 
provided that in all elections the polls should be open from 
sunrise until sunset. The 1941 amendment changed the 
hours of opening and closing from 7 A. M. and 7 P. M., as 
provided by the 1937 amendment, to 6:30 A. M. and 6:30 P. 
M., respectively. 


§ 163-180. Application to all primary elections; 
repeal of conflicting law; one-party primary offi- 
cials selected from party.—The provisions of this 
article shall apply to any and all primary elections 
held in this State, or in any county thereof, as 
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fully as it applies to general elections, as herein 
provided, and § 163-126 is hereby repealed, in so 
far as it conflicts with this article, the intent be- 
ing to provide the same laws for the conduct of 
primaries as for general elections. 

Provided, further, that in any primary  elec- 
tion held under the provisions of this article, when 
only one political party participates in such pri- 
mary, then, all of the election officials selected for 
holding such primary shall be chosen only from 
the political party so participating. (1929, c. 164, 


s. 34.) 
§ 168-181. Assistants at polls; when allowed 
and amount to be paid. — The county board of 


elections may appoint one clerk or assistant at 
any precinct in the county which has as many as 
five hundred qualified registered voters on the 
registration books in such precinct, and one addi- 
tional such clerk or assistant for each addi- 
tional five hundred qualified registered voters at 
such precinct. No other clerk or assistant shall 
be appointed for any precinct except as herein 
set out. Such assistants and clerks shall, in all 
cases, be qualified voters of the ward, or precinct, 
for which they are appointed, and they shall be 
paid the same compensation as is provided by law 
for the judges of election to be paid. (1929, c. 164, 
S35 7s 935) Cleanses) 


§ 168-182. Watchers; challengers——Each politi- 
cal party or independent candidate named on the 
ballot may, by a writing signed by the county 
chairman of such political party, or, as the case 
may be, by the independent candidate or his man- 
ager, filed with one of the Judges of election, ap- 
point two watchers to attend each polling place. 
Such watclHers shall serve also as challengers; 
Provided, that no person shall be appointed as 
a watcher who is not of good moral character; 
and the Judges of election and registrar may 
for good cause shown reject any appointee and 
require that another be appointed. Such 
watchers shall in no case enter the guard-rail, 
but may be present at the opening of the boxes 
and the canvass of the ballots at the close of 
the election. Provided that any elector when 
the name of any elector is called by the judges 
of election, may exercise the right of challeng- 
ing the elector’s right to vote and when he or 
she does so then such challenger may enter the 
election space to make good such challenge and 
then retire at once when such challenge is 
heard. (1929, c. 164, s. 36.) 


§ 163-183. Supervision over primaries and elec- 
tions; regulations—The State Board of Elections 
shall have general supervision over the primaries 
and elections provided for herein, and may dele- 
gate its authority to county boards appointed by 
it, and in case where sufficient provision may not 
appear to have been made herein may make such 
regulations and provisions as it may deem neces- 
sary: Provided, none of the same shall be in con- 
flict with any of the provisions of this article. 
(1929, c. 164, s. 37.) 


§ 163-184. Ballots furnished absentee electors; 
when deemed voted before sunset; deposit in 
boxes.—The ballots to be furnished absentee elec- 
tors under the provisions of article 10 shall be the 
same as the official ballots hereinbefore desig- 
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nated. No vote of an absent elector shall be 
counted unless upon the official ballot printed as 
prescribed in this article. 

Any absentee ballots received by the registrar 
during the hours now fixed by law for the 
receipt thereof shall be deemed to be voted be- 
fore sunset, and, if the convenience of the 
voters or officers holding the election will be 
promoted thereby, may in their discretion be 
opened and deposited in the box immediately 
after the closing of the polls. (1929, c. 164, s. 
39.) 

Applied in Phillips v. Slaughter, 209 N. C. 543, 183 S. E. 
897. 

§ 163-185. Fraud in connection with absentee 
vote; forgery.—Any person attempting to aid and 
abet fraud in connection with any absentee vote 
cast, or to be cast, under the provisions of this ar- 
ticle, shall be guilty of a misdemeanor, and, upon 
conviction, be fined or imprisoned, in the discre- 
tion of the court. Any person attempting to vote 
by fraudulently signing the name of a regularly 
qualified voter shall be guilty of forgery, and be 
punished accordingly. (1929, c. 164, s. 40.) 


§ 163-186. Public officials violating subchapter 
disqualified from holding office and voting. — Any 
public official who knowingly and wilfully violates 
any of the provisions of this article, and thereby 
aids in any way the illegal casting or attempting 
to cast a vote, or who shall connive to nullify any 
provision of this article in order that fraud may be 
perpetrated, shall upon conviction therefor be dis- 
qualified from holding office in the State of North 
Carolina, and shall be disqualified from exercising 
the right of franchise, as now provided in case of 
conviction for felony. (1929, c. 164, s. 41.) 


§ 163-187. Definitions as applied to municipal 
primaries and elections.—With respect to all mu- 
nicipal primaries and elections, wherever in this 
article appear the words “county board of elec- 
tions” shall be deemed to be written the words 
“city or town governing body;”’ and wherever ap- 
pear the words “chairman of board of elections” 
shall be deemed to be written the words “mayor of 
town or city.” (1929, c. 164, s. 42.) 
heigl in Phillips v. Slaughter, 209 N. C. 543, 183 S. E. 
Cae in State v. Proctor, 221 N. C. 161, 163, 19 S.. EB. (2d) 


Art. 21. Corrupt Practices Act of 1931. 


§ 163-188. Title of article—This article may be 
cited as the Corrupt Practices Act of one thou- 
sand nine hundred thirty-one. (1931, c. 348, s. 1.) 


Editor’s Note.—This article makes more effective the 
control of the state over corrupt practices in primaries and 


elections. 9 N. C. Law Rev. 371. . 
§ 163-189. Definitions. — When used in this 
article: 


(a) The term “Candidate” means an individual 
whose name is presented for any office to be 
voted upon on any ballot at any primary, general 
or special election; 

(b) The term “campaign committee” includes 
any committee, association or organization which 
accepts contributions or makes expenditures for 
the purpose of influencing or attempting to in- 
fluence the nomination or election of any candi- 
date at any primary, general or special election; 

(c) The term “contribution” means any gift, 
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payment, subscription, loan, advance, deposit of 
money, or anything of value, and includes any 
contract, promise or agreement to give, subscribe 
for, pay, loan, advance or deposit any money or 
other thing of value to or for the benefit of any 
candidate at any primary, general or special elec- 
tion, and whether or not said contract, promise 
or agreement is legally enforceable; 

(d) The term “expenditure” means a payment, 
distribution, loan, advance, deposit or gift of 
money or anything else of value whatsoever, and 
includes a contract, promise or agreement to pay, 
distribute, give, loan, advance, or deposit any 
money or anything of value whatsoever, and 
whether or not such contract, promise or agree- 
ment is legally enforceable; 

(e) The term “person” includes an individual, 
partnership, committee, association, corporation 
or any other organization or group of persons. 
C1931 5 cy 84855s512.) 


§ 163-190. Detailed accounts to be kept by 
candidates and others.—It shall be the duty of 
every candidate and the chairman and treasurer 
of any and every campaign committee to keep a 
detailed and exact account of: 

(1) All contributions made to or for such can- 
didate or committee; 

(2) The name and address 
making any such contribution, 
thereof; 

(3) All expenditures made by or on behalf of 
such candidate or committee; 

(4) The name and address of every person to 
whom any such expenditure is made, and the date 
thereof. (1931, c. 348, s. 3.) 


§ 163-191. Detailed accounting to candidates 
of persons receiving contributions.—Every per- 
son who receives a contribution for a candidate 
or for a campaign committee in any primary, 
general or special election shall render such can- 
didate or campaign committee, within five days 
after receipt of such contribution, a detailed ac- 
count thereof, including the name and address of 
the person making such contribution. (1931, c. 
348, s. 4.) 


§ 163-192. Detailed accounting of persons mak- 
ing expenditures.— Every person who makes 
any expenditure in behalf of any candidate or 
campaign committee in any primary, general or 
special election shall render to such candidate or 
campaign committee, within five days after mak- 
ing such expenditure, a detailed account thereof, 
including the name and address of the person to 
whom such expenditure was made. (1931, c. 
348, s. 5.) 

§ 163-193. Statements under oath of pre-pri- 
mary expenses of candidates; report after pri- 
mary.—It shall be the duty of every person who 
shall be a candidate for nomination in any pri- 
mary for any Federal, State or district office, or 
for the State Senate in a district composed of 
more than one county, except where there shall 
be agreement for rotation as provided in § 163-113, 
to file, under oath, ten days before such primary, 
with the Secretary of State, an itemized statement 
of all expenditures made by him or which he 
knows to have been made by any one for him, and 
of all contributions made to him, directly or indi- 


of every person 
and the date 
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rectly, and also to file, under oath, within twenty 
days after such primary, with the Secretary of 
State, an itemized statement of all expenditures 
made by him or which he knows to have been 
made by any one else for him, and also of all con- 
tributions made to him, directly or indirectly, by 
any person, with detailed account of such contri- 
butions and expenditure as set out in § 163-194. 
And it shall be the duty of every person who 
shall be a candidate for nomination for the State 
Senate, except those to whom the preceding sen- 
tence applies, for the House of Representatives, 
and for any county office, to file a like statement 
with the clerk of the Superior Court of the county 
of his residence at the times hereinbefore pre- 
scribed for filing such statements by candidates 
for Federal, State and district officers as set out 
in the preceding sentence. (1931, c. 348, s. 6.) 


§ 163-194. Contents of such statements. — The 
statement of contributions and expenditures as re- 
quired by the preceding section shall be itemized 
as follows: 

(1) The name and address of each person who 
has made a contribution to or for such candidate 
or to or for his campaign committee within the 
calendar year, together with the amount and date 
of such contribution; 

(2) The total sum of all contributions made to 
or for such candidate or to or for his campaign 
committee during the calendar year; 

(3) The name and address of each person to 
whom, during the calendar year, an expenditure 
has been made by or in behalf of such candidate 
or by or in behalf of his campaign committee, and 
the amount, date, and purpose of such expendi- 
ture; 

(4) The name and address of each person. by 
whom an expenditure has been made during the 
calendar year in behalf of such candidate or his 
campaign committee and reported to such candi- 
date or campaign committee, and the amount, 
date, and purpose of such expenditure; 

(5) The total sum of all expenditures made 
during the calendar year in behalf of such candi- 
date or his campaign committee by any person 
and reported to such candidate or his campaign 
committee, and the amount, date, and purpose of 
such expenditure; 

(6) The total sum of all expenditures made by 
such candidate or his campaign committee, or 
any person in his behalf during the calendar year. 
C1934, ¢i348,\5. 73) 


§ 168-195. Statements required of campaign 
committees covering more than one county; veri- 
fication of statements required—A like statement 
as that required in the preceding section shall be 
filed by any and all campaign committees as 
hereinbefore defined with the Secretary of State 
not more than fifteen days nor less than ten days 
before any primary, general or special election, 
and not more than twenty days after any such pri- 
mary, general or special election, if said cam- 
paign committee is making expenditures in 
more than one county; and if such campaign 
committee is making expenditures in only one 
county, a like or similar report so itemized shall 
be made within the same periods to the clerk of 
the Superior Court of such county. 

All of the statements or reports of contribu- 
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tions or expenditures as in this article required of 
any candidate or campaign committee must be 
verified by the oath or affirmation of the person 
filing such statement or report, taken before any 
officer authorized to administer oaths. (19381. c. 
348, s. 8.) 


§ 163-196. Certain acts declared misdemean- 
ors.—Any person who shall, in connection with 
any primary or election in this State, do any of 
the acts and things declared in this section to be 
unlawful, shall be guilty of a misdemeanor, and 
upon conviction shall be fined or imprisoned, or 
both, in the discretion of the court. It shall be 
unlawful: 

(1) For any person to fail, as an officer or as a 
judge or registrar of a primary or election, or as 
a member of any board of elections to prepare the 
books, tickets and return blanks which it is his 
duty under the law to prepare, or to distribute the 
same as required by law, or to perform any other 
duty imposed upon him within the time and in the 
manner required by law; 

(2) For any person to continue or attempt to 
act as a judge or registrar of a primary or elec- 
tion, or as a member of any board. of elections, 
after having been legally removed from such po- 
sition and after having been given notice of such 
removal; 

(3) For any person to break up or by force or 
violence to stay or interfere with the holding of 
any primary or election, to interfere with the 
possession of any ballot box, election book, ticket 
or return sheet by those entitled to possession of 
the same under the law, or to interfere in any 
manner with the performance of any duty im- 
posed by law upon any election officer or mem- 
ber of any board of elections. 

(4) For any person to be guilty of any boister- 
ous conduct so as to disturb any member of any 
election or any registrar or judge of elections in 
the performance of his duties as imposed by law; 

(5) For any person to bet or wager any money 
or other thing of value on any election; 

(6) For any person, directly or indirectly, to 
discharge or threaten to discharge from employ- 
ment, or otherwise intimidate or oppress any leg- 
ally qualified voter on account of any vote such 
voter may cast or consider or intend to cast, or 
not to cast, or which he may have failed to cast; 

(7) For any person to make any contribution 
or expenditure to aid, or in behalf of any candi- 
date or campaign. committee, in any primary, 
general or special election, unless the same be 
reported immediately to such candidate or cam- 
paign committee, to the end that it may be in- 
cluded by him or it in the reports required of him 
by law; 

(8) For any candidate or any chairman or 
treasurer of a campaign committee to fail to 
make under oath the report or reports required of 
him or it by §§ 163-193 to 163-195, or for any cam- 
paign committee to fail to furnish to a candidate 
a duplicate copy of the report to be made by it or 
its chairman or treasurer; 

(9) For any candidate for any political office 
to receive contributions or to make expenditures, 
or to assent to or to permit contribution or ex- 
penditures in behalf of his candidacy in any pri- 
mary, whether the same be done before or after 
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said primary is held, in excess of the following 
sums: 


A candidate for Governor and United 


States -Betator els. tay eel. eee $12,000 
A candidate for Congressman .......... 6,000 
A candidate for Lieutenant Governor ... 2,500 
A candidate for any other elective State 

office, one-half of the amount of the 

annual salary of such office ........ 
A candidate for the General Assembly, 

either the Senate or the House of 

Representatives Meera sc. 47eie tae + since 600 


Any candidate for any district, county or other 
office not hereinbefore named, one-half the an- 
nual salary of that office as.it may be at the time 
of such primary: Provided, however, all candi- 
dates may lawfully pay, in addition to these 
amounts, their transportation expenses, board 
and lodging bills while campaigning for nomina- 
tion to such office, and the sums so expended 
need not be reported in the reports hereinbefore 
required: Provided further, that in any second 
primary for any of said offices, said candidate 
or candidates may spend in such second primary 
one-half of the amounts as above set out; 

(10) For any person to publish in a newspaper 
or pamphlet or otherwise, any charge derogatory 
to any candidate or calculated to affect the can- 
didate’s chances of nomination or election, unless 
such publication be signed by the party giving 
publicity to and being responsible for such 
charge; 

(11) For any person to publish or cause to be 
circulated derogatory reports with reference to 
any candidate in any primary or election, know- 
ing such report to be false or in reckless disre- 
gard of its truth or falsity, when such report is 
calculated or intended to affect the chances of 
such candidate for nomination or election; 

(12) For any person to give or promise, in re- 
turn for political support or influence, any politi- 
cal appointment or support for political office; 

(13) For any chairman of a county board of 
elections or other returning officer to fail or neg- 
lect, wilfully or of malice, to perform any duty, 
act, matter or thing required or directed in the 
time, manner and form in which said duty, mat- 
ter or thing is required to be performed in rela- 
tion to any primary, general or special election 
and the returns thereof; 

(14) For any register of deeds or clerk of the 
Superior Court to refuse to make and give to any 
person applying in writing for the same a duly 
certified copy of the returns of any primary or 
election or of a tabulated statement in a primary 
or election, the returns of which are by law depos- 
ited in his office, upon the tender of the fees 
therefor; 

(15) For any corporation doing business in 
this State, either under domestic or foreign char- 
ter, directly or indirectly, to make any contrivu- 
tion or expenditure in aid or in behalf of any 
candidate or campaign committee in any primary 
or election held in this State, or for any political 
purpose whatsoever, or for the reimbursement or 
indemnification of any person for money or prop- 
erty so used, or for any contribution or expendi- 
ture so made; or for any officer, director, stock- 
holder, attorney or agent of any corporation to 
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aid, abet, advise or consent to any such contribu- 
tion or expenditure, or for any person to solicit or 
knowingly receive any such contribution or ex- 
penditure. 

Any officer, director, stockholder, attorney or 
agent of any corporation aiding or abetting in 
any contribution or expenditure made in violation 
of this sub-section shall, in addition to being 
guilty of a misdemeanor as hereinbefore set out, 


-be liable to such, corporation for the amount of 


such contribution or expenditure, and the same 
may be recovered of him upon suit by any stock- 
holder thereof; 

(16) For any person wilfully and knowingly 
to impose upon any blind or illiterate voter a bal- 
lot in any primary or election contrary to the 
wish or desire of such voter, by falsely represent- 
ing to such voter that the ballot proposed to him 
is such as he desires. (1931, c. 348, s. 9.) 


§ 163-197. Certain acts declared felonies. — Any 
person who shall, in connection with any primary, 
general or special election held in this State, do 
any of the acts or things declared in this section 
to be unlawful, shall be guilty of a felony and up- 
on conviction shall be imprisoned in the State’s 
Prison not less than four months or fined not less 
than one thousand dollars, or both, in the discre- 
tion of the Court. It shall be unlawful: 

(1) For any person fraudulently to cause his 
name to be placed upon the registration books of 
more than one election precinct or fraudulently 
to cause or procure his name or that of any other 
person to be placed upon the registration books 
in any precinct when such registration in that 
precinct does not qualify such person to vote 
legally therein, or to impersonate falsely another 
registered voted for the purpose of voting in the 
stead of such other voter; 

(2) For any person to give or promise or re- 
quest or accept at any time, before or after any 
such primary or election, any money, property or 
other thing of value whatsoever in return for the 
vote of any elector; 

(3) For any person who is an election officer, 
a member of the election board or other officer 
charged with any duty with respect to any pn- 
mary or election, knowingly to make any false or 
fraudulent entry on any election book or any 
false or fraudulent returns, or knowingly to make 
or cause to be made any false statement on 
any ticket, or to do any fraudulent act, or know- 
ingly and fraudulently omit to do any act or make 
any report legally required of such person; 

(4) For any person knowingly to swear falsely 
with respect to any matter pertaining to any pri- 
mary or election; 


(5) For any person, convicted of a crime which 
excludes him from the right of suffrage, to vote 
at any primary or election without having been 
restored to the right of citizenship in due course 
and by the method provided by law; 

(6) For any person to take corruptly the oath 
prescribed for voters, and the person so offending 
shall be guilty of perjury; 

(7) For any person with intent to commit a 
fraud to register or vote at more than one box or 
more than one time, or to induce another to do 
so, in the same primary or election, or to vote 
illegally at any primary or election; 
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(8) For any registrar or any clerk or copyist 
to make any entry or copy with intent to commit 
aashatid » 

(9) For any election official or other officer or 
person to make, certify, deliver or transmit any 
false returns of any primary or election, or to 
make any erasure or alteration in any registration 
or poll books with intent to commit a fraud; 

(10) For any person to assault any registrar, 
judge of election or other election officer while in 
the discharge of his duty in the registration of 
voters or in conducting any primary or election; 

(11) For any person, by threats, menaces or 
in any other manner, to intimidate or attempt to 
intimidate any registrar, judge of election or 
other election officer in the discharge of his 
duties in the registration of voters or in con- 
ducting any primary or election; 

(12) For any registrar, poll holder, member of 
a board of elections, assistant, marker, or other 
election official, directly or indirectly, to seek, re- 
ceive or accept money or the promise of money, 
the promise of office, or other reward or compen- 
sation from a candidate in any primary or election 
or from any source other than such compensation 
as may be provided by law for his services. 

(13) For any person falsely to make or present 
any certificate or other paper to qualify any per- 
son fraudulently as an elector, or to attempt there- 
by to secure to any person the privilege of voting. 
(Rev, C3401 31901, C. 69, Swlois19fs. C. 104,10.00- 
1931, c..348, s. 10; 1943, 'c. 543; C. S. 4186.) 


Editor’s Note.—The 1943 amendment spectigd the words 
“or person” in subsection (9). 


§ 163-198. Compelling  self-incriminating _ testi- 
mony; person so testifying excused from prose- 
cution.—No person shall be excused from attend- 
ing or testifying or producing any books, papers 
or other documents before any Court or mag- 
istrate upon any investigation, proceeding or 
trial for the violation of any of the provisions of 
the two preceding sections, upon the ground or 
for the reason that the testimony or evidence, 
documentary or otherwise, required of him may 
tend to incriminate or degrade him, but such per- 
son may be subpoenaed and required to testify 
by and for the State relative to any offense aris- 
ing under the provisions of the said two preced- 
ing sections; but such person shall not be prose- 
cuted or subjected to any penalty or forfeiture for 
or on account of any transaction, matter or thing 
concerning which he may so testify or produce 
evidence, documentary or otherwise, and no tes- 
timony so given or produced shall be used against 
him upon any criminal investigation or proceed- 
ing, but such person so compelled to testify with 
respect to any acts of his own shall be immune 
from prosecution on account thereof, and shall be 
pardoned for any violation of law about which 
such person shall be so required to testify. (1931, 
c. 348, s. 11.) 

Editor’s Note.—For a general discussion of the limits to 
self-incrimination, see 15 N. C. Law Rev. 229. 

§ 163-199. Duty of Attorney General and solici- 
tors to investigate violations of article——It. shall 
be the duty of the Attorney General, the solicitors 
of the several judicial districts, and all prosecuting 
attorneys of Courts inferior to the Superior Court, 
to make diligent inquiry and investigation with 
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respect to any violations of this article, and said 
officers are authorized and empowered to sub- 
poena and compel the attendance of any person or 
persons before them for the purpose of making 
such inquiry and investigation. (1931, c. 348, 
s. 12.) 


§ 163-200. Duty of Secretary of State and 
Superior Court Clerks to call for required state- 
ments and report violations. — It shall be the 
duty of the Secretary of State and the several 
clerks of the Superior Court to call upon the can- 
didates and chairmen and treasurers of campaign 
committees for the reports required to be made 
to them by §§ 163-193 to 163-195. If any can- 
didate or chairman or treasurer of a campaign 
committee shall fail or neglect to make to the 
Secretary of State the reports required by said 
sections, then the Secretary of State shall bring 
such failure to the attention of the Attorney Gen- 
eral, whose duty it shall then be to initiate a 
prosecution against such candidate or chairman 
or treasurer of such campaign committee for such 
violation of this article. If the Attorney General 
shall be a candidate in any such primary or elec- 
tion, such duty as herein required to be per- 
formed by him with respect to any contest in 
which he participates shall be performed by the 
solicitor of the judicial district of which Wake 
County is a part. If a candidate or the chairman 
or treasurer of a campaign committee fails to 
make the report to the clerk of the Superior 
Court as required by said sections, then said clerk 
of the Superior Court shall bring such failure to 
the attention of the solicitor of the district in 
which such county is a part, and said solicitor 
shall institute a prosecution for violation of this 
article.. .(1931,. c,. 348, .s.-13.) 


Art. 22. Other Offenses against the Elective 
Franchise. 


§ 163-201. Intimidation of voters by officers 
made misdemeanor.—It shall be unlawful for any 
person holding any office, position, or employment 
in the state government, or under and with any 
department, institution, bureau, board, commis- 
sion, or other state agency, or under and with any 
county, city, town, district, or other political sub- 
division, directly or indirectly, to 
threaten to discharge, or cause to be discharged, 
or otherwise intimidate or oppress any other per- 
son in such employment on account of any vote 
such voter or any member of his family may cast, 
or consider or intend to cast, or not to cast, or 
which he may have failed to cast, or to seek or 
undertake to control any vote which any subordi- 
nate of such person may cast, or consider or in- 
tend to cast, or not to cast, by threat, intimida- 
tion, or declaration that the position, salary, or 
any part of the salary of such subordinate de- 
pends in any manner whatsoever, directly or in- 
directly, upon the way in which such subordinate 
or any member of his family casts, or considers 
or intends to cast, or not to cast his vote, at any 
primary or election. Any person violating this 
section shall be guilty of a misdemeanor and 
punished by fine and/or imprisonment, in the 
discretion of the court. (1933, c. 165, s. 25.) 


§ 163-202. Disposing of liquor at or near polling 
places.—If any person shall give away or shall sell 
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any intoxicating liquor, except for medical pur- 
poses and upon the prescription of practicing 
physician, at any place within five miles of the 
polling place, at any time within twelve hours 
next preceding or succeeding any public election, 
whether general, local or municipal, or during the 
holding thereof, he shall be guilty of a misde- 
meanor, and shall be fined not less than one hun- 
dred nor more than one thousand dollars. (Rev., 
$s. 8389> 1901, c, 89, s. 76, c. 5381:°C. S. 4188.) 

Editor’s Note.—In State v. Edwards, 134 N. C. 636, 46 S. 
E. 766, the court discusses the former provisions regulating 
this subject. The Act of 1901, ch. 89, sec. 76, omitted the 
words “or sell’ from the section and hence it was decided 
that it was no offense for a person who has a license, to sell 
liquors on an election day, although they could not be given 
away. ‘This case of State v. Edwards, supra, was decided 
in 1904 and by Public Laws 1905, ch. 531, the words ‘‘or shall 
sell” were again inserted in the section. 

Form of Indictment.—An indictment for selling or giving 
away spiritous liquors during a public election should set 
forth the name of the person to whom the liquor was sold 
or given; also the indictment should negative the selling 
upon “the prescription of a practicing physician and for 
medical purposes,” which is allowed by the act. State v. 
Stamey, 71 N. C. 202. 


§ 163-203. False oath of voter in registering. — 
If any person shall knowingly register under the 
permanent registration law who is not qualified 
within the meaning of that law and article six, 
section four, of the constitution, or if any person 
shall knowingly take any false oath in register- 
ing under the same, he shall be guilty of a mis- 
demeanor, and upon conviction shall be fined not 
more than one thousand dollars or imprisoned not 
more than five years. (Rev., s. 3392; 1901, c. 550, 
Bete eG. O.41912) 


§ 163-204. Willful failure of registration officer 
to discharge duty.—If any officer charged with any 
duty under the permanent registration law will- 
fully fails and neglects to perform the same, he 
shall be guilty of a misdemeanor, and upon con- 
viction shall forfeit his office and be fined not 
more than one thousand dollars or imprisoned 
not more than five years. (Rev., s. 3393; 1901, c. 
550, s. 11; C. S. 4194.) 


§ 163-205. Repealed by Session Laws 1943, c. 
543. | 
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§ 163-206. Using funds of insurance companies 
for political purposes.—No insurance company or 
association, including fraternal beneficiary associ- 
ations, doing business in this state shall, directly 
or indirectly, pay or use, or offer, consent or agree 
to pay or use, any money or property for or in 
aid of any political party, committee or organiza- 
tion, or for or in aid of any corporation, joint- 
stock company, or other association organized 
or maintained for political purposes, or for or in 
aid of any candidate for political office or for nom- 
ination for such office, or for any political purpose 
whatsoever, or for the reimbursement or indem- 
nification of any person for money or property so 
used. Any officer, director, stockholder, attorney 
or agent of any corporation or association which 
violates any of the provisions of this section, who 
participates in, aids, abets, advises or consents 
to any such violation, and any person who solicits 
or knowingly receives any money or property in 
violation of this section, shall be guilty of a mis- 
demeanor, and shall be punished by imprisonment 
for not more than one year and a fine of not more 
than one thousand dollars. Any officer aiding or 
abetting in any contribution made in violation of 
this section shall be liable to the company or as- 
sociation for the amount so contributed. The in- 
surance commissioner may revoke the license of 
any company violating this section. No person 
shall be excused from attending and testifying. 
or producing any books, papers or other docu- 
ments before any court or magistrate, upon any 
investigation, proceeding or trial for a violation 
of any of the provisions of this section, upon the 
ground or for the reason that the testimony or 
evidence, documentary or otherwise, required of 
him may tend to incriminate or degrade him; but 
no person shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any 
transaction, matter or thing concerning which he 
may so testify or produce evidence, documentary 
or otherwise, and no testimony so given or 
produced shall be used against him upon criminal 
investigation or proceeding. (1907, c. 121; C. S. 
4199.) 
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Chapter 164. Concerning the General Statutes of North Carolina. 


Sec. 

164-1. Title of revision. 

164-2. Effect as to repealing other statutes. 

164-3. Repeal not to affect rights accrued or suits 
commenced. 

164-4, Offenses, penalties and liabilities not af- 
fected. 

164-5. Pending actions and proceedings not af- 
fected. 


§ 164-1. Title of revision—This revision shall 
be known as the “General Statutes of North 
Carolina” and may be cited in either of the 
following ways: ‘General Statutes of North 
Carolina”; or “General Statutes”; or “G. §.”. 


§ 164-2. Effect as to repealing other statutes.— 
All public and general statutes not contained in 
the General Statutes of North Carolina are hereby 
repealed with the exceptions and limitations here- 
after mentioned in this chapter. No statute or 
law which has been heretofore repealed shall be 
revived by the repeal contained in any of the sec- 
tions of the General Statutes of North Carolina or 
by the omission of any repealing statute from the 
General Statutes. All public and general statutes 
enacted at the regular session of the General As- 
sembly of 1943 shall be deemed to repeal any con- 
flicting provisions of the General Statutes of 
North Carolina. | 


§ 164-3. Repeal not to affect rights accrued or 
suits commenced.—The repeal of the statutes de- 
scribed in § 164-2 shall not affect any act done, 
any right accruing, accrued or established, or any 
action or proceeding had or commenced in any 
case before the time when such repeal shall take 
effect, but the proceedings in any such case shall 
be conformed, when necessatfy, to the provisions 
of the General Statutes of North Carolina. 


§ 164-4. Offenses, penalties and liabilities not 
affected.—No offense. committed, no penalty or 
forfeiture incurred, no liability arising, and no 
remedy availed of, under any of the statutes here- 
by repealed, before the time when such repeal 
shall take effect shall be affected by the repeal. 


§ 164-5. Pending actions and proceedings not 
affected.—No action or proceeding pending at the 
time of the repeal, for any offense committed, or 
for the recovery of any penalty or forfeiture in- 
curred under any of the statutes hereby repealed 
shall be affected by such repeal, except that the 
proceedings in such action or proceeding shall be 
conformed, when necessary, to the provisions of 
the General Statutes of North Carolina. 


§ 164-6. Effect of repeal on persons holding of- 
fice.—All persons who at the time the General 
Statutes of North Carolina becomes effective shall 
hold any office under any of the statutes hereby 
repealed shall continue to hold the same accord- 
ing to the tenure thereof. 


§ 164-7. Statutes not repealed—The General 
Statutes of North Carolina shall not have the 
effect of repealing statutes or provisions of 
statutes which affect only a particular locality, 
public-local or private statutes, statutes exempt- 
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Sec. 

164-6. Effect of repeal on persons holding office. 

164-7. Statutes not repealed. 

164-8. General Statutes of North Carolina effec- 
tive December 31, 1943. 

164-9. Completion of General Statutes by division 
of legislative drafting and codification of 
statutes. 


ing pending litigation from operation of statutes, 
statutes relating to the boundary of the State or 
of any county, acts ceding or relating to the ced- 
ing of lands of the State to the federal govern- 
ment, statutes relating to the Cherokee lands, 
statutes relating to the construction or interpreta- 
tion of statutes, statutes by virtue of which bonds 
have been issued and are outstanding on the 
effective date of the General Statutes, validating 
acts or curative statutes, or acts granting pensions 
to named individuals if such statutes were in force 
on the effective date of the General Statutes. 


§ 164-8. General Statutes of North Carolina 
effective December 31, 1943.—AlIl provisions, 
chapters, subdivisions of chapters and _ sections 
contained in the General Statutes of North Caro- 
lina shall be in force from and after the thirty- 
first day of December one thousand nine hundred 
and forty-three. 


§ 164-9. Completion of General Statutes by divi- 
sion of legislative drafting and codification of 
statutes.—The division of legislative drafting and 
codification of statutes of the state department of 
justice, under the direction and supervision of the 
attorney general, shall complete and perfect the 
General Statutes, as enacted by the General As- 
sembly of 1943, by changing all references therein 
to the “Code,” “North Carolina Code,” “Code of 
1943” or “North Carolina Code of 1943” to read 
“General Statutes,” and by causing to be inserted 
therein all such general public statutes as may be 
enacted at the 1943 session of the General As- 
sembly and all amendments, in their proper 
places in sections under the appropriate chapter 
and subdivisions of chapters, and by deleting all 
sections or portions of sections found to be ex- 
pressly repealed, or found to be repealed by virtue 
of the repeal of any cognate sections or parts of 
sections of the Consolidated Statutes or session 
laws, and by deleting repealed provisions and sub- 
stituting in lieu thereof all proper amendments of 
the General Statutes or of cognate sections of the 
Consolidated Statutes or session laws; and the 
division is hereby authorized to change the 
number of sections and chapters, transfer sec- 
tions, chapters and subdivisions of chapters and 
make such other corrections which do not change 
the law, as may be found by the division neces- 
sary in making an accurate, clear, and orderly 
statement of said laws. After the completion of 
such codification of the general and public laws of 
1943, such laws, as they appear in the printed 
volumes of the General Statutes, shall be deemed 
an accurate codification of the statutes of 1943 
contained therein. » (1943, ¢.,15, 3.33.)? } : 


32.9 > >>» ; 
> 9 » ° A tae 2 
27 299 & >> 
v Roh >> a 
> > 63 






— 
eed 
~* 


" & 
“ee Nan _ A =f ¢ ‘Wie 
e a F Ti 8H Ce yeu ~ * ade HHS 2 | es Neh 
. ra a cs « ; i Ae >i 

i Aa ELL ei ae Live it He Pas 


Hi Re? Bly a Rona ae 
» " } wma Fox Nek os sai 


The. ey as bul ee ae 


ay ue 
a 19 oa as ts 
' s J if 
é ; Rgeibga il bial a é. 
Pu a ‘ *, ‘ tal 
: si | ee 4, 
7 ‘ + ge 
7 e ’ 
= ' eee a | ; 
; r 4 J “i 
‘a4 eat 
’ . : 
4 1 
: ! q ‘ { 
‘ip i co uy 
, +a ; 
J yy ‘ Vio ead 
- ; Cay 
. ‘ou 


a 
- 


#5 
z : 


ss 


ae a al al el 


. nn 
ia y it 
oem Wal 


PANG tae | 
J ae We wh, 





iii 





Hate Sie Poe 
WETILD 
ataetes 


a 


‘ 
oe 


Say ee 
ASEH oS 
Rang 


oe 


marae he 


ty 


ae 


oh ee, 


Perce 


ian ane 
Ch 
ees A 


Aecbiee 


sae 
= 


oe 


= 


card 

OF, 

é a 
ce 
ie 
# 


Boel 
GYAN INES EG 
Pattee 


28) 
\f 
nt 


or 
alee 
Nts ys 


PES 
sate 


See 


: 
oe 


ae 
Tenen Gee 


othe 
Sis 


: 


poKn? 


5 FN") 
wage eee 
arena 


Sane ear ates 


$e 
ak 


5 





